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 Introduction
1.

The Committee on Freedom of Association, set up by the Governing Body at its
117th Session (November 1951), met virtually from 26 to 30 October 2020 under the
chairmanship of Professor Evance Kalula.

2.

The following members participated in the meeting: Ms Batool Hashim Atrakchi (Iraq),
Ms Valérie Berset Bircher (Switzerland), Mr Aniefiok Etim Essah (Nigeria), Mr Aurelio
Linero Mendoza (Panama), Ms Nthabiseng Lelisa (Lesotho), Mr Takanobu Teramoto
(Japan); Employers’ group Vice-Chairperson, Mr Alberto Echavarría and members,
Ms Renate Hornung-Draus, Mr Thomas Mackall, Mr Juan Mailhos, Mr Hiroyuki Matsui
and Ms Jacqueline Mugo; Workers’ group Vice-Chairperson, Mr Yves Veyrier (substituting
for Ms Catelene Passchier), and members Ms Amanda Brown, Mr Gerardo Martínez,
Mr Magnus Norddahl and Mr Ayuba Wabba. The members of Argentinian and
Colombian nationalities were not present during the examination of the cases relating
to Argentina (Cases Nos 3294 and 3302) and to Colombia (Cases Nos 3216 and 3230).
* * *

3.

In light of the COVID-19 pandemic, the Committee was not able to meet either for its
March 2020 or its May 2020 scheduled meeting. Currently, there are 169 cases before
the Committee in which complaints have been submitted to the governments concerned
for their observations. At its present meeting, the Committee examined 32 cases on the
merits, reaching definitive conclusions in 26 cases (21 definitive reports and 5 reports in
which the Committee requested to be kept informed of developments) and interim
conclusions in 6 cases; the remaining cases were adjourned for the reasons set out in
the following paragraphs. The Committee recalls that it issues “definitive reports” when
it determines that the matters do not call for further examination by the Committee
beyond its recommendations (which may include follow-up by government at national
level) and the case is effectively closed for the Committee, “interim” reports where it
requires further information from the parties to the complaint and “reports in which it
requests to be kept informed of developments” in order to examine later the follow-up
given to its recommendations.

Examination of cases
4.

The Committee appreciates the efforts made by governments to provide their
observations on time for their examination at the Committee’s meeting. This effective
cooperation with its procedures has continued to improve the efficiency of the
Committee’s work and enabled it to carry out its examination in the fullest knowledge of
the circumstances in question. The Committee would therefore once again remind
governments to send information relating to cases in paragraph 6, and any additional
observations in relation to cases in paragraph 8, as soon as possible to enable their
treatment in the most effective manner. Communications received after 1 February
2021 will not be able to be taken into account when the Committee examines the case
at its next session.

Serious and urgent cases which the Committee draws
to the special attention of the Governing Body
5.

The Committee considers it necessary to draw the special attention of the Governing
Body to Cases Nos 2508 (Iran, Islamic Republic of), 2528 (Philippines) and 3203
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(Bangladesh) because of the extreme seriousness and urgency of the matters dealt with
therein.

Urgent appeals: Delays in replies
6.

As regards Cases Nos 3258 (El Salvador), 3275 (Madagascar) and 3350 (El Salvador), the
Committee observes that despite the time which has elapsed since the submission of the
complaints or the issuance of its recommendations on at least two occasions, it has not
received the observations of the Governments. The Committee draws the attention of
the Governments in question to the fact that, in accordance with the procedural rules
set out in paragraph 17 of its 127th Report, approved by the Governing Body, it may
present a report on the substance of these cases at its next meeting if their observations
or information have not been received in due time. The Committee accordingly requests
these Governments to transmit or complete its observations or information as a matter
of urgency.

Observations requested from governments
7.

The Committee is still awaiting observations or information from the governments
concerned in the following cases: 3067 (Democratic Republic of the Congo), 3076
(Maldives), 3185 (Philippines), 3269 (Afghanistan), 3356 and 3358 (Argentina) and 3361
(Chile). If these observations are not received by its next meeting, the Committee will be
obliged to issue an urgent appeal in these cases.

Partial information received from governments
8.

In Cases Nos 2254 (Bolivarian Republic of Venezuela), 2265 (Switzerland), 2761
(Colombia), 3023 (Switzerland), 3074 (Colombia), 3089 (Guatemala), 3141 (Argentina),
3161 (El Salvador), 3178 (Bolivarian Republic of Venezuela), 3192 (Argentina), 3221
(Guatemala), 3232 (Argentina), 3242 (Paraguay), 3249 (Haiti), 3251 and 3252 (Guatemala),
3277 (Bolivarian Republic of Venezuela), 3282 (Colombia), 3293 (Brazil), 3300 (Paraguay),
3313 (Russian Federation), 3323 (Romania), 3325 (Argentina), 3335 and 3364 (Dominican
Republic), 3366, 3368, 3383 and 3384 (Honduras), the governments have sent partial
information on the allegations made. The Committee requests all these governments to
send the remaining information without delay so that it can examine these cases in full
knowledge of the facts.

Observations received from governments
9.

As regards Cases Nos 2177 and 2183 (Japan), 2318 (Cambodia), 2609 (Guatemala), 2923
(El Salvador), 2967 (Guatemala), 3018 (Pakistan), 3027 (Colombia), 3042 and 3062
(Guatemala), 3074, 3112 and 3133 (Colombia), 3139 (Guatemala), 3148 (Ecuador), 3149
and 3157 (Colombia), 3179 (Guatemala), 3193 and 3199 (Peru), 3207 (Mexico), 3208,
3213, 3217 and 3218 (Colombia), 3219 (Brazil), 3223 (Colombia), 3225 (Argentina), 3228
(Peru), 3233 (Argentina), 3234 (Colombia), 3239 and 3245 (Peru), 3260 (Colombia), 3265
and 3267 (Peru), 3271 (Cuba), 3280, 3281 and 3295 (Colombia), 3306 (Peru), 3307
(Paraguay), 3308 (Argentina), 3309 (Colombia), 3310 (Peru), 3311 (Argentina), 3312 (Costa
Rica), 3315 (Argentina), 3316 (Colombia), 3319 (Panama), 3320 (Argentina), 3321
(El Salvador), 3322 (Peru), 3324 (Argentina), 3326 (Guatemala), 3327 (Brazil), 3329
(Colombia), 3330 (El Salvador), 3331 (Argentina), 3333 and 3336 (Colombia), 3337
(Jordan), 3338 (Argentina), 3342 (Peru), 3347 (Ecuador), 3349 (El Salvador), 3351
(Paraguay), 3352 and 3354 (Costa Rica), 3355 (Brazil), 3359 (Peru), 3360 (Argentina), 3363
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(Guatemala), 3365 (Costa Rica), 3367 (Ecuador), 3371 (Republic of Korea), 3373 (Peru),
3378 (Ecuador), 3380 (El Salvador), 3381 (Hungary), 3388 (Albania) and 3390 (Ukraine),
the Committee has received the governments’ observations and intends to examine the
substance of these cases as swiftly as possible.

New cases
10.

The Committee adjourned until its next meeting the examination of the following new
cases which it has received since its last meeting: Cases Nos 3369 (India), 3370 (Pakistan),
3374 (Bolivarian Republic of Venezuela), 3375 (Panama), 3376 (Sudan), 3377 (Panama),
3379 (South Africa), 3382 (Panama), 3385 (Bolivarian Republic of Venezuela), 3386
(Kyrgyzstan), 3387 (Greece), 3389 (Argentina), 3391 (South Africa), 3392 (Peru), 3393
(Bahamas) and 3394 (United States of America) since it is awaiting information and
observations from the governments concerned. All these cases relate to complaints
submitted since the last meeting of the Committee.

Withdrawal of a complaint
11.

The Committee takes note of the request of the complainant organization, the National
Confederation of Trade Union Unity (CNUS), to withdraw its complaint in Case No. 3332
(Dominican Republic). In its communication dated 5 October 2020, the complainant
indicates that it reached an agreement with the company concerned, which included the
conclusion of a collective agreement on conditions of work. In light of this information,
the Committee considers this case to be closed.

Article 24 representations
12.

The Committee has received certain information from the following governments with
respect to the article 24 representations that were referred to it: Brazil (3264), Costa Rica
(3241), France (3270) and Turkey and intends to examine them as swiftly as possible.

Article 26 complaint
13.

The Committee is awaiting the observations of the Government of Belarus in respect of
its recommendations relating to the measures taken to implement the
recommendations of the Commission of Inquiry. In light of the time that has elapsed
since its previous examination of this case, the Committee requests the Government to
send its observations so that it may examine the follow-up measures taken with respect
to the recommendations of the Commission of Inquiry at its next meeting.

Transmission of cases to the Committee of Experts
14.

The Committee draws the legislative aspects of Cases Nos 2096 (Pakistan), 2528 and
2716 (Philippines), 3283 (Kazakhstan), 3321 (El Salvador), 3339 (Zimbabwe) and 3344
(Brazil) as a result of the ratification of Conventions Nos 87, 98, 151 or 154, to the
attention of the Committee of Experts on the Application of Conventions and
Recommendations.

Cases in follow-up
15.

The Committee examined 32 cases in paragraphs 16 to 173 concerning the follow-up
given to its recommendations and concluded its examination with respect to and
therefore closed 14 Cases Nos: 2673, 2700, 2708, 2840 (Guatemala), 2850 (Malaysia),
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3035 (Guatemala), 3041 (Cameroon), 3126 (Malaysia), 3127 (Paraguay), 3140
(Montenegro), 3159 (Philippines), 3231 (Cameroon), 3256 (El Salvador) and 3305
(Indonesia) .

Case No. 3121 (Cambodia)
16.

The Committee last examined this case (presented in February 2015), in which the
complainant denounced the refusal to register a trade union at a garment factory, acts
of anti-union discrimination following a strike, the use of military force on striking
workers and excessive legislative requirements for the determination and election of
union leadership, at its June 2019 meeting [see 389th Report, paras 25–37]. On that
occasion, the Committee requested the Government to provide concrete information on
the results of the fact-finding committees investigating the allegations of killings,
physical violence and arrests of protesting workers and expressed its expectation that
the concerned workers would be fully compensated for any damage suffered. The
Committee also requested the Government to provide information on the outcome of
the appeal proceedings concerning six trade unionists who had led the general strike in
December 2013 and who had been sentenced to a suspended two-and-a-half year
imprisonment and ordered to jointly pay 35 million Cambodian riels (US$8,750) as
compensation.

17.

In its communication dated 4 October 2019, the Government indicates that the six trade
union leaders – Ath Thorn, Chea Mony, Yarng Sophorn, Pav Sina, Rong Chhun and Mam
Nhim – who had been sentenced to a suspended two-and-a-half year imprisonment and
ordered to jointly pay compensation appealed the judgment with the legal support from
the Ministry of Labour and Vocational Training (MLVT) and the Ministry of Justice. On
28 May 2019, the Court of Appeal delivered its ruling and ordered to drop all charges
against the union leaders. The Government affirms that following the judgment of the
Court of Appeal, the unionists enjoy the exercise of their freedom of association as
prescribed by the Law on Trade Union. It adds that the judgment was based on the
evidence and the outcome of the fact-finding committees investigating the allegations
of killings, physical violence and arrests of protesting workers.

18.

With regard to allegations of anti-union discrimination, the Government states that in
addition to the existing mechanisms, the Department of Labour Inspection and the
Department of Labour Dispute jointly prepared an administrative letter to alert
employers and employers’ representatives on the strict implementation of the provisions
related to anti-union discrimination, including inappropriate termination of employment
contract. The MLVT is confident that the existing mechanisms and legal provisions can
safeguard and provide an adequate protection against anti-union discrimination. The
Government also reaffirms its commitment to guarantee the exercise of freedom of
association in a climate free from intimidation and violence and requests the Committee
to withdraw this case from the list of pending cases.

19.

The Committee takes notes of the information provided by the Government. It welcomes, in
particular, the Government's indication that in May 2019, the Court of Appeal ordered to drop
all charges against the six trade union leaders who had led the general strike in December
2013 and who had been previously sentenced to a suspended two-and-a-half year
imprisonment, and that the union leaders are now freely exercising their freedom of
association rights. The Committee also welcomes the Government's updated information in
relation to the initiatives taken to ensure adequate protection against acts of anti-union
discrimination, as well as its reiterated commitment to guaranteeing the exercise of freedom
of association rights in a climate free from intimidation and violence. The Committee trusts
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that these measures will contribute to creating and maintaining an environment conducive to
the development of harmonious and stable industrial relations.
20.

While further noting from the information provided by the Government that the three factfinding committees, established in the aftermath of the alleged use of military force on striking
workers in January 2014, seem to have investigated the allegations of killings, physical injury
and arrest of protesting workers denounced by the complainant and that their findings were
used in the above judgment of the Court of Appeal, the Committee regrets to observe that
more than six years after the alleged incidents, the Government does not provide any concrete
information as to the actual findings made by these committees in relation to the
complainant's serious allegations (the killing of five workers, the wounding of more than
40 workers and the arrest of 23 union leaders and striking workers (see 380th Report, October
2016, para. 123)). The Committee therefore recalls that it is important that investigations into
the murders of trade unionists should yield concrete results in order to determine reliably the
facts, the motives and the persons responsible, in order to apply the appropriate punishments
and to prevent such incidents recurring in the future [see Compilation of decisions of the
Committee on Freedom of Association, sixth edition, 2018, para. 96]. In these
circumstances, the Committee requests the Government once again to provide concrete
information on the results of the fact-finding committees investigating the allegations of
killings, physical violence and arrests of protesting workers, in particular to indicate whether
the responsible persons were identified, the guilty parties punished and the concerned
workers or their families fully compensated for any damage suffered. The Committee trusts
that the Government will be able to provide details in this regard without delay.

Case No. 3041 (Cameroon)
21.

The present case, in which the complainant organization – the National Union of Electric
Energy (SNEE) – denounces interference by the public authorities and the employer in an
internal union leadership dispute, was examined by the Committee at its October 2014
meeting [see 373rd Report, paras 79–108.] In its recommendations, noting the judicial
decision of 31 December 2013 handed down by the Court of First Instance of DoualaNdokoti declaring null and void the SNEE extraordinary congress of 4 August 2012 and
the resolutions adopted in the course of its work, the Committee urged the Government
to indicate without delay the consequences of this decision on the leadership of the
SNEE. The Committee also urged the Government and the complainant organization to
indicate without delay whether an appeal had been lodged against this judicial decision
and, if so, to inform it of the outcome of the relevant judicial proceedings.

22.

In its communication dated 5 March 2020, the Government indicates that the present
case is closely linked to Case No. 3212, in that the leadership issue affecting the SNEE
has not been resolved and is once again before the courts.

23.

While noting with regret that the issue of dual leadership affecting the SNEE has still not been
resolved, the Committee notes the information provided by the Government and refers to its
conclusions in the context of Case No. 3212. In view of these circumstances, the Committee
considers this case closed and will not pursue its examination.

Case No. 3142 (Cameroon)
24.

The present case, in which the complainant organization – the Cameroon United Workers
Confederation (CTUC) – challenges the content of the Ministerial Order of 9 March 2015
establishing the national classification of trade union confederations in Cameroon
further to the elections of staff representatives on 15 January 2014, was examined by the
Committee at its June 2016 meeting [see 378th Report, paras 114–131]. On this occasion,
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the Committee requested the Government to send the decision handed down by the
Administrative Tribunal of the Centre in Yaoundé regarding the Ministerial Order of
9 March 2015. In its communication dated 5 March 2020, the Government merely
indicates that the complainant confederation was disallowed by the administrative
judge.
25.

Noting with regret the brevity of the information provided by the Government, the Committee
urges the Government to send the decision handed down by the Administrative Tribunal of
the Centre in Yaoundé and to indicate whether the CTUC has appealed against this decision.

Case No. 3212 (Cameroon)
26.

The Committee last examined this case at its October 2018 meeting [see 387th Report,
paras 141–151]. On this occasion, the complainant organization – the Confederation of
Independent Trade Unions of Cameroon (CSIC) – denounced the non-remittance of trade
union dues deducted at source and also the lack of mechanisms to ensure the
impartiality of workers’ representative elections. In its recommendations, the Committee
requested the complainant organization to provide further information as to why it
considers that the legislation in force does not offer adequate guarantees and why it did
not challenge the results of the trade union elections of 2014 and 2016 before the courts.
The Committee also requested the Government and the complainant organization to
take all necessary measures vis-à-vis the company concerned to resolve the issue of the
deduction of the contributions of National Union of Electric Energy (SNEE) members.

27.

In its communication dated 5 March 2020, the Government indicates that there are no
grounds for referring to discrimination by the public service concession holder and that
it was for the trade union claiming to have suffered injury to have recourse to the
competent judicial body, in accordance with section 126-1 of the Labour Code. With
regard to the issue of non-remittance of trade union dues deducted at source, the
Government indicates that the company in question, in the interests of harmonious
industrial relations and fairness, adopted a precautionary measure involving nonremittance of union dues to one of the factions on account of the leadership dispute
affecting the management of the SNEE, pending a court decision on the matter.

28.

The Committee notes the information sent by the Government and requests it to provide a
copy of the judicial decision which is due concerning the internal dispute that continues to
divide the SNEE and its impact on the remittance of trade union dues deducted at source. With
regard to the allegations that the legislation in force does not offer adequate guarantees and
the reasons why the results of the trade union elections of 2014 and 2016 were not challenged
before the courts, the Committee notes that the complainant organization has not provided
the requested information. In view of these circumstances, the Committee will not pursue its
examination of this issue.

Case No. 3231 (Cameroon)
29.

The Committee examined the present case at its June 2017 meeting [see 382nd Report,
paras 190–209], when the Committee requested the complainant organization – the
National Union of Contract Public Teachers of Cameroon (SYNAEEPCAM) – to indicate the
reasons why it did not challenge the results of the 2016 trade union elections before the
courts and also to provide additional information on any actions taken by the
departmental representative of the Ministry of Primary Education with respect to a local
union representative, Mr Innocent Ngwa Folum. The Committee also requested the
Government to inform it of the outcome of the proceedings before the national courts
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regarding allegations of preferential treatment with regard to the procedure for
registration of a trade union confederation in Cameroon.
30.

In its communication dated 5 March 2020, the Government indicates that the allegations
of preferential treatment with regard to the registration procedure are still under
investigation before the national courts and that it remains open to dialogue with
SYNAEEPCAM.

31.

While regretting the brevity of the information provided by the Government, the Committee
notes the Government’s indication that it is open to dialogue with SYNAEEPCAM and that the
complainant organization has not sent the information requested in June 2017 concerning
the reasons why it did not challenge the results of the trade union elections before the courts
and the situation of its local union representative. In view of these circumstances, the
Committee considers this case closed and will not pursue its examination.

Case No. 3114 (Colombia)
32.

33.

The Committee recalls that this case refers to allegations concerning anti-union
terminations of employment and dismissals in a sugar enterprise and an agricultural
services enterprise. The Committee examined this case at its meeting in June 2016 and
made the following recommendations [see 378th Report, paras 162–198]:
(a)

In relation to the termination of employment contracts of the workers of the
sugar enterprise which occurred in April 2009, the Committee invites the
Government to facilitate the holding of conciliation proceedings before the
CETCOIT, assuming this is legally possible, and to keep it informed in this
respect.

(b)

In relation to the dismissals which occurred in the agricultural services
enterprise, the Committee requests the Government to keep it informed of
the results of the legal actions still pending before the Ministry of Labour,
the Office of the Public Prosecutor and the labour courts in relation to the
dismissal of Mr Pablo Roberto Vera Delgado, Mr José Andrés Banguera
Colorado, Mr José Manuel Obregón Solís, Mr José Domingo Solís Rentería
and Mr Alfaro Cañar.

(c)

The Committee requests the Government to take the necessary measures
to expedite substantially the processing by the Ministry of Labour of the
labour administrative complaints relating to trade union rights. The
Committee requests the Government to keep it informed in this respect.

The complainant organizations submitted additional information in communications of
16 May and November 2016; 2 October 2017; February, 25 May and 4 September 2018;
and 18 January and 4 October 2019. The Government sent its observations in
communications of 15 December 2016; 21 February 2017; 13 February, 26 and
29 September and 29 November 2018; 29 May 2019; and 26 August 2020.

Terminations of employment in the sugar enterprise
34.

The Committee recalls that the complainant organizations allege that, on 15 and 16 April
2009, the sugar enterprise terminated the employment contracts of 315 workers
through the signing of settlement documents and dismissals, which constituted antiunion action as all of the affected workers were members of the Carlos Sarmiento L.
& Cia Workers’ Union (SINTRASANCARLOS). On that occasion, the Committee noted the
allegations of the complainant organizations concerning the irregularities committed by
the labour inspectorate in supervising the conclusion of the settlement documents, the
pressure that was placed on the workers during the conciliation proceedings and the
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subsequent dismissal of elected members of two SINTRASANCARLOS executive
committees, and the allegation that the enterprise took control of the union, which is
why the workers decided to seek the support of the “14 June” National Union of the Sugar
Industry (SINTRACATORCE). It also recalls that, on that occasion, it observed that the
actions challenging the validity of the employment contract terminations, referred to by
the complainant organizations, had focused on the irregularities committed by the
labour inspectorate and on the absence of the free consent of the workers. In other
words, with the exception of the criminal proceedings brought by the worker Mr Luis
Ignacio Beltrán Viera, which were dismissed in the second instance, none of the actions
challenging the validity of the employment contract terminations involved allegations of
anti-union retaliation.
35.

In their additional communications of 16 May and November 2016, 2 October 2017,
5 April and 4 September 2018 and 4 October 2019, the complainant organizations
reiterate the anti-union nature of the termination of the employment contracts of the
315 workers. The Committee notes that, in their additional communications, the
complainant organizations refer also to a number of criminal and administrative
proceedings, other than the 34 legal proceedings initiated by the workers whose
contracts were terminated and which were previously examined by the Committee. In
this regard, the complainant organizations claim that: (i) after seven years of delays by
the prosecutor, the criminal complaint for abuse of authority, procedural fraud and
violation of the rights of assembly and association filed on 14 October 2010 against the
Ministry of Labour officials present at the signing of the settlement documents, the
consulting firm engaged to carry out the termination of the workers’ employment
contracts, and the management of the sugar enterprise, resulted in the preclusion of the
criminal proceedings for all parties except for one of the officials associated with the
offence of breach of public duty (Buga High Court decision of 9 March 2017); (ii) two
criminal complaints filed against the Director of Human Resources of the sugar
enterprise for false testimony (filed in May 2011 and April 2018) did not lead to
investigations by the public prosecutor’s office; and (iii) all of the administrative
complaints against the enterprise and the Ministry of Labour officials were dismissed. In
relation to the criminal complaint filed on 14 October 2010, the complainant
organizations allege that, as at 4 October 2019, the hearing to confirm the charges
against the aforementioned official had still not taken place, that the judges acted in a
biased manner and that there were irregularities in the legal proceedings. Furthermore,
they question the efficiency of the judicial system and consider that the aforementioned
actions highlight the significant economic and political power of the sugar enterprise.

36.

The Committee further notes the statements by the complainant organizations that, in
exercising their right to petition, they sent a letter to the Ministry of Labour requesting
information on the holding of the conciliation hearings and on the lifting of the trade
union immunity of the dismissed union officials. According to the complainant
organizations, the reply provided by the Ministry of Labour showed that both the
Ministry and the inspectorate had committed irregularities in the conciliation procedure,
that the inspectorate had failed to ascertain whether the workers whose employment
contracts were terminated had trade union rights and that the trade union immunity of
the dismissed workers had not been lifted. The complainants further indicate that the
settlement documents were flawed and that the Government had acted in favour of the
big economic players, disregarding the workers’ labour and trade union rights.

37.

The Committee notes that, for its part, the Government denies that a mass dismissal of
unionized workers took place and reiterates that conciliation took place at the sugar
enterprise as part of a restructuring process. According to Colombian legislation, the
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concept of conciliation comes into play either in response to a labour-related complaint
that a worker may make against their employer or simply by mutual agreement, and it
is implicit that a spirit of conciliation prevails in both cases. With regard to the alleged
invalidity of the settlement documents, the Government points out that the workers
involved had the opportunity to seek legal and administrative recourse and that their
various claims were dismissed by the courts, including the legal action of Mr Luis Ignacio
Beltrán Viera. It reiterates, with regard to the latter case, that the court of second
instance had the opportunity to examine the allegations relating to the anti-union nature
of his dismissal and ruled, on the basis of the criteria established by the Constitutional
Court, that insufficient evidence had been provided to support the claim that he had
been dismissed on anti-union grounds. Furthermore, it states that the Constitutional
Court established in its ruling of 31 March 1971 that conciliation “brings a dispute to an
end in whole or in part and has the force of res judicata”. With regard to the right to
petition of SINTRACATORCE, the Ministry of Labour points out that it replied to the letter
from the complainant organizations regarding the alleged irregularities in the
conciliation procedure and reiterates once again that the process of signing the
settlement documents was carried out in accordance with the law. It also reports the
observations of the enterprise, which denies that there were any anti-union grounds for
terminating the workers’ employment contracts and attributes the high number of trade
unionists affected by this measure to the high rate of union membership in the
enterprise, which is around 88 per cent.
38.

The Committee further recalls that, in its previous examination of the case, it had invited
the Government to facilitate the holding of conciliation proceedings before the Special
Committee for the Handling of Disputes referred to the ILO (CETCOIT) and to keep it
informed in that respect. In this connection, the Committee notes on the one hand the
allegations by the complainant organizations that, during the conciliation hearing held
on 13 September 2016, which was attended by the workers who had been dismissed by
the sugar enterprise (now members of SINTRACATORCE) and the management of the
sugar enterprise, the mediator merely requested the signatures of the parties, without
weighing the arguments of the parties or assessing the evidence provided by the
dismissed workers; and that the mediator even questioned the Committee’s
recommendation, by stating that he did not understand its rationale. On the other hand,
it duly notes the Government’s reply, indicating that the first meeting held before the
CETCOIT did not give the expected results, and that it arises from the CETCOIT’s closing
minutes of 13 September 2016, that the second session did not yield positive results
either because each party reaffirmed its position and, as there was no spirit of
conciliation, it was not possible to proceed with the conciliation process.

39.

In the light of the additional information provided by the complainant organizations, the
Committee notes that, of all the criminal and administrative proceedings referred to by
the complainant organizations and the Government in relation to the termination of the
employment contracts of 315 workers from the sugar enterprise, only the legal action
brought by Mr Luis Ignacio Beltrán Viera against his dismissal and the criminal complaint
filed on 14 October 2010 against the Ministry of Labour officials in question, the
consulting firm and the management of the sugar enterprise, involved allegations
concerning acts in violation of freedom of association and collective bargaining. The
Committee recalls that, in relation to the legal action brought by Mr Luis Ignacio Beltrán
Viera, the courts of first and second instance, after closely applying the criteria
established by the Constitutional Court of Colombia for determining anti-union
discrimination, found that there was no evidence to show that the dismissal had been
on anti-union grounds.
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With regard to the criminal complaint lodged on 14 October 2010, the Committee notes
that it is clear from the decision handed down on 17 February 2017 by the High Court of
the Buga judicial district, referred to by the complainant organizations, that: (i) an initial
complaint was filed on 14 October 2010 with the Office of the Public Prosecutor alleging
various offences, including violation of the rights of assembly and association under
article 200 of the Criminal Code, because the complainants considered that, by
terminating the employment contracts of Mr Eufrasio Emilio Ruíz (president of
SINTRASANCARLOS), Mr Alfredo Cuero, Mr Edison Leal and others, the enterprise’s
management had engaged in anti-union conduct, with the intention of taking control of
the union; (ii) in a ruling of 14 July 2016, the first criminal court of the Tuluá circuit, at the
request of the public prosecutor’s office, ordered the preclusion of the investigation with
regard to the individuals in question, on the grounds that the matter under investigation
did not fall under the definition of a criminal offence and that it was impossible to refute
the presumption of innocence (section 332, paras (4) and (6), of Act No. 906 of 2004); and
(iii) the court of first instance ruled that the various deferrals were attributable to both
parties, and that the actions against conduct such as the violation of the rights of
assembly and association, which was indeed actionable, were time-barred. The
Committee notes that, in the second instance, the allegations of the representatives of the
dismissed workers concentrated on the alleged illegality of the conciliation procedure and,
consequently, the decision that is still pending focuses on whether the Ministry of Labour
official is guilty of the offence of breach of public duty, which is outside the scope of the
Committee’s competence. While regretting the excessive judicial delays with regard to this
complaint and noting that the Government does not provide sufficient information to enable
it to determine whether, following the criminal complaint of 14 October 2010, a thorough
investigation was carried out with regard to the alleged violations of freedom of association,
the Committee, in the light of the information provided by the complainant organizations and
in particular the administrative and legal decisions, also lacks specific information that would
allow it to establish the anti-union nature of the terminations. In the light of the above
considerations, the Committee will not pursue its examination of this allegation.

Dismissals in the agricultural enterprise
41.

With regard to the enterprise Providencia Cosecha y Servicios Agrícolas LTDA
(hereinafter the agricultural services enterprise), the Committee recalls that the
complainant organizations reported the anti-union dismissal of the workers Mr Pablo
Roberto Vera Delgado, Mr José Andrés Banguera Colorado, Mr José Manuel Obregón
Solís, Mr José Domingo Solís Rentería and Mr Alfaro Cañar on 30 July 2014, following their
appointment to the El Cerrito branch committee of SINTRACATORCE on 28 July 2014, and
the lack of an adequate response by the Government of Colombia in respect of the
allegations. In its examination of the case, the Committee had requested the
Government to keep it informed of the outcome of the administrative and legal
proceedings under way.

42.

In their additional communications dated 25 May 2018, 4 September 2018 and 4 October
2019, the complainant organizations state that: (i) the enterprise had acted in bad faith,
as it was aware that the SINTRACATORCE assembly of delegates had been held on 28 July
2014, at which new branch committee members had been elected; (ii) the only member
of the elected executive committee who was not dismissed on 30 July 2014 was the
worker Mr Alfonso Criollo, who benefited from greater job security on account of an
occupational disease; (iii) although the enterprise claims that the complainants were
dismissed on the grounds of poor performance, at the time of their dismissal there were
no disciplinary proceedings against the dismissed union members; and (iv) in accordance
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with the Labour Code, SINTRACATORCE had a period of five working days to notify the
labour inspectorate of changes in the executive committee, and the dismissals took place
within that period.
43.

The Committee further notes the additional information provided by both the
Government and the complainant organizations with respect to the pending
administrative and legal proceedings. In this regard, it notes that: (i) the administrative
labour complaints filed by the dismissed workers in 2014 and 2015 and their respective
appeals for reinstatement were rejected by the labour administration on the grounds
that their settlement would require the specification of rights and definition of disputes,
which is a matter for the national courts; (ii) the special request for trade union immunity
filed in September 2014 by the five dismissed workers was rejected by the courts of the
first and second instance because they considered that, even if the workers were
dismissed without just cause, their employer was unaware at the time of the dismissal
of their alleged status as members of the executive committee. Subsequently, the
Supreme Court of Justice dismissed the complainants’ action for protection of
constitutional rights and on 23 November 2018 the Constitutional Court rejected the
petition for review and ordered the case to be definitively closed; and (iii) on 4 September
2014, the labour inspectorate requested a criminal investigation into the anti-union
nature of the dismissals under article 200 of the Criminal Code; the court of first instance
ordered the preclusion of the investigation, as requested by the prosecutor of the
municipality of El Cerrito, on the grounds of lack of criminal intent by the enterprise’s
management at the time of the dismissal; this decision was challenged by
SINTRACATORCE and the court of second instance ordered the referral of the
proceedings to the criminal courts of the Palmira-Valle circuit, meaning that the criminal
investigation would remain open at public prosecutor’s office No. 32 in Cali, in the
specialized unit for the ILO.

44.

In view of the above, the Committee notes with concern that the criminal investigation
requested in 2014 by the labour inspectorate regarding the alleged anti-union nature of the
dismissals has still not been completed. While noting the allegations made by the complainant
organizations concerning procedural irregularities and the excessive delay in the proceedings,
the Committee recalls that cases concerning anti-union discrimination should be examined
rapidly, so that the necessary remedies can be really effective; an excessive delay in processing
such cases constitutes a serious attack on the trade union rights of those concerned [see
Compilation of decisions of the Committee on Freedom of Association, sixth edition, 2018,
para. 1139]. Noting also that the legal proceedings conducted to date by the courts have
focused on the question of whether workers had trade union immunity at the time of their
dismissal, the Committee recalls that protection against anti-union discrimination applies
equally to trade union members and former trade union officials as to current trade union
leaders [see Compilation, para. 1080]. Given that the criminal investigation into the alleged
anti-union nature of the dismissals of Mr Pablo Roberto Vera Delgado, Mr José Andrés
Banguera Colorado, Mr José Manuel Obregón Solís, Mr José Domingo Solís Rentería and
Mr Alfaro Cañar, requested by the labour inspectorate, has not been completed, the
Committee urges the Government to take the necessary steps to conclude this investigation as
soon as possible. The Committee requests the Government to inform it of the outcome of the
above-mentioned investigation, as well as of the measures taken in the event that it reveals
that anti-union acts took place.

Case No. 3256 (El Salvador)
45.

The Committee last examined this case at its June 2018 meeting, when it made the
following recommendations [see 386th Report, para. 296]:
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(a)

As regards the dismissals of members of the executive committee of the
complainant organization, the Committee requests the Government to keep
it informed of further developments, particularly to provide further details
regarding its recommendation to reinstate the dismissed trade union
officials and its implementation.

(b)

The Committee requests the Government to ensure that the members of
the executive committee of the complainant organization are able to take
trade union leave, in accordance with the decisions applying the principles
of freedom of association mentioned in its conclusions, and invites the
Government, with a view to determining arrangements for such leave, to
promote dialogue and collective bargaining between the parties concerned.
The Committee requests the Government to keep it informed in this respect.

(c)

The Committee encourages the Government to continue promoting social
dialogue between the parties to address any pending issues and invites the
complainant organization to supply any additional information that it may
have on this matter. It also requests the Government to keep it informed of
developments.

20

In a communication dated 27 May 2019, the Government provided the following
information in response to the Committee’s recommendations:
(i)

The Government indicates that the dismissals of the members of the executive
board of the Trade Union for the Defence of Workers of the Social Security Institute
of El Salvador (SIDETISSS) were undertaken pursuant to the final rulings of the
competent courts, which authorized the dismissals. The six individuals concerned
were notified of these rulings. The Government states that the requests for
reinstatement were not admissible because the various judicial rulings had found
that the individuals had committed offences that merited dismissal.

(ii)

With regard to trade union leave, the Government reports that, in accordance with
the law, it is fully aware of the obligation to grant leave for trade union activities,
although it recalls that requests for leave must comply with the standards set out
in the regulations. In this respect, the Government refers to the opinion of the
Constitutional Chamber of the Supreme Court of Justice contained in ruling for the
protection of constitutional rights No. 746-2011 of 26 June 2015: (i) stating that
“trade union leave is thus the instrument whereby the employer authorizes union
leaders to be absent from the workplace during working hours in order to
accomplish specific activities essential to the proper functioning and development
of the labour organization, provided that such leave is reasonable, proportionate
and necessary”; and (ii) recalling the content of Article 6(2) of the Labour Relations
(Public Service) Convention, 1978 (No. 151), under which, “the granting of such
facilities shall not impair the efficient operation of the administration or service
concerned”.

(iii)

Lastly, regarding the promotion of social dialogue between the parties to address
matters that may remain pending, the Government indicates that the
Administration of the Salvadoran Social Security Institute (ISSS) maintains dialogue
with all the trade unions legally established within the ISSS, including SIDETISSS.

47.

The Committee further notes that the complainant organization, SIDETISSS, has not
provided additional information, despite having been invited to do so.

48.

In these circumstances, and taking due note of the information provided by the Government,
the Committee considers this case closed and will not pursue its examination.
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Case No. 2673 (Guatemala)
49.

The Committee last examined this case, concerning the transfer of several leaders of the
General Union of Workers of the Directorate-General for Migration of the Republic of
Guatemala (USIGEMIGRA), at its June 2016 meeting. On that occasion [see 378th Report,
paras 325–335], the Committee had requested the Government to provide information
as soon as possible on the employment situation of three leaders of the abovementioned organization. The Committee notes that, by a communication dated
19 February 2020, the Government has sent the information requested and that, in
addition, no new information has been received from the complainant organization with
respect to the situation of the three trade union leaders. In the light of these elements, the
Committee considers this case closed and will not pursue its examination.

Case No. 2700 (Guatemala)
50.

The Committee last examined this case, concerning the non-implementation of the
collective agreement concluded between the Union of Statistics Workers of the National
Institute of Statistics (STINE) and the National Institute of Statistics (INE), at its March
2016 meeting [see 377th Report, paras 35 and 36]. On that occasion, the Committee took
note of the Government’s indications that: (i) the appeal for annulment of the collective
agreement filed by the INE had been dismissed in 2013; and (ii) the new INE
administration had agreed to establish an agreement implementation committee, as a
result of which most of the provisions of the collective agreement were being
implemented and the consequences of the budget restrictions imposed by the
Government were being addressed. The Committee took note with interest these
developments and indicated that, if the information forwarded by the Government was
not contested by the complainant organization, the Committee would not pursue the
examination of this case.

51.

The Committee notes that, in a communication dated 19 February 2020, the Government
indicates that: (i) with the facilitation of the Ministry of Labour and Social Security, the
INE, the STINE and the other trade union present in the entity signed two collective
agreements in November 2018 which address all the points raised in the present
complaint; (ii) those agreements set out in particular the conditions for the full
implementation of article 35 of the institution’s agreement on working conditions;
(iii) the agreements specifically provide that the conflict between the INE and the STINE,
which had led to the presentation of Case No. 2700 is thus terminated; and (iv) in a letter
dated 4 December 2018, the STINE thanked the Ministry of Labour and Social Security
for its support in resolving the conflict and requested it to continue to monitor the
implementation of the aforementioned agreements. The Committee also takes note of
the Government’s indication that, considering that 15 months after the signing of the
agreements, no further difficulties have arisen, it considers that all the points raised in
the present case have been resolved. Warmly welcoming this information and especially
the facilitating and mediating role played by the Ministry of Labour, the Committee considers
this case closed and will not pursue its examination.

Case No. 2708 (Guatemala)
52.

The Committee last examined this case, concerning alleged acts of interference in the
internal affairs of the Guatemalan Workers’ Trade Union (UNSITRAGUA HISTÓRICA), at
its October 2014 meeting [see 373rd Report, paras 324–334]. On that occasion the
Committee had, on the one hand, requested the complainant organization to keep it
informed of any developments in the processing of its registration request and, on the
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other hand, requested the Government to ensure that the registration of UNSITRAGUA
HISTÓRICA would be processed rapidly and without let or hindrance, as soon as the
organization renewed its request. The Committee notes with satisfaction that, in a
communication dated 27 February 2020, the Government indicates that, following an
application made in early 2019, the Ministry of Labour and Social Security recognized the
legal personality of UNSITRAGUA HISTÓRICA on 23 May 2019. The Committee further
notes that no new elements have been received from the complainant organization
regarding the allegations in question. In light of these elements, the Committee considers
this case closed and will not pursue its examination.

Case No. 2840 (Guatemala)
53.

The Committee recalls that this case concerns alleged anti-union transfers, obstruction
and interference by the authorities in the registration of trade unions and interference
by the employer in the establishment of 16 trade unions. The Committee last examined
this case at its November 2012 meeting [see 365th Report, paras 1025–1063], and on
that occasion it formulated the following recommendations: (i) regarding the alleged
anti-union transfer of Mr Javier Adolfo de León Salazar, leader of SITRADICMP, it
requested the Government to ensure that the trade union and its members could carry
out their legitimate activities without being subjected to intimidation and persecution;
(ii) it requested the Government to take the necessary measures to ensure the swift
registration of the 16 trade unions that have applied since 2009; and (iii) with regard to
the alleged failure to recognize the Union of Employees and Allied Workers of the Los
Ángeles and El Arco Estates (STAA), it requested the complainant organization to correct
the errors in its Constitutive Act so that it could be recognized, and requested the
Government, once the errors in the STAA’s Constitutive Act had been corrected, to take
the necessary measures for the said trade union to be recognized and immediately
registered. The Government sent its observations in communications dated 31 October
2012, 27 May 2019 and 23 April 2020.

54.

Regarding the alleged anti-union transfer of the General Secretary of the Union of
Workers of the Criminal Investigation Directorate of the Public Prosecutor’s Office
(SITRADICMP), Mr Javier Adolfo de León Salazar, the Committee notes the Government’s
indication that: (i) the Public Prosecutor’s Office employs the practice of transfers to
improve the performance of public servants; (ii) the legality of his transfer, and its alleged
anti-union nature, were examined by the Constitutional Court, which, in its decision of
29 April 2009 (joint rulings Nos 234-2009 and 242-2009) upheld the validity of the transfer
decision; (iii) the Public Prosecutor’s Office found that Mr León Salazar had committed a
labour offence punishable by dismissal for not having complied with the transfer order;
and (iv) the application for dismissal lodged by the Public Prosecutor’s Office was,
however, rejected by the Constitutional Court, which, in its decision of 25 November
2013, ordered the immediate reinstatement of Mr León Salazar in the same post he had
held previously and the payment to him of the wages outstanding for the time between
his dismissal and his actual reinstatement. Noting that Mr León Salazar was reinstated in
the same post he had held previously and observing that the complainant organization has
not provided additional information regarding alleged anti-union actions against
SITRADICMP since the submission of the complaint in 2011, the Committee will not pursue its
examination of this matter.

55.

Regarding the recognition and registration of the Union of Employees and Allied Workers of
the Los Ángeles and El Arco Estates (STAA), the Committee observes that the complainant
organization has not supplied the requested information, and consequently the Committee
will not pursue its examination of this matter.
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With regard to the alleged failure to register 16 trade union organizations, the
Committee notes the information provided by the Government according to which:
(i) nine trade union organizations from the list in question were registered by the labour
administration between 2010 and 2011 and are currently active (the Union of Municipal
Workers of Fray Bartolomé de las Casas, the Union of Municipal Public Servants of San
Lorenzo Suchitepéquez, the Union of Municipal Workers of the Ixchiguan Municipal
Authority in the Department of San Marcos, the Union of Technical and Administrative
Workers at the Western Ministry of Education, the Union of Administrative Workers of
the Second Land Registry of Quetzaltenango, the Union of Workers of the Chinautla
Municipal Authority, the Union of Workers of the Municipal Employment Plan, the Union
of Workers of the Tax Administration Supervisory Authority, and the Union of Workers
at the Education Directorate of the Department of Quetzaltenango); (ii) four trade union
organizations withdrew their applications for registration (the Ramón Adán Sturtze
Union of Workers, the Union of Workers at San Marcos National Hospital in the
Department of San Marcos, the National Union of Workers at the Executive Secretariat
of the National Coordinating Authority for Disaster Reduction, and the United Workers’
Union of the Municipality of San Pedro Sacatepéquez in the Department of San Marcos);
and (iii) three applications for registration are non-existent (the Union of Workers at
Imperia Investments and Services SA, the Union of Financial Managers at the Ministry of
Public Health and Social Assistance, and the Union of Administrative and Financial
Managers at the Ministry of Public Health and Social Assistance). The Committee notes
the information. While observing that it does not have any details regarding the reasons
that led several trade union organizations to withdraw their applications for registration,
the Committee notes that it has not received any information from the complainant
organization regarding the allegations in question since February 2012. In the light of the
foregoing, the Committee considers this case closed and will not pursue its examination.

Case No. 3035 (Guatemala)
57.

The Committee last examined at its October 2016 meeting [see 380th Report, paras 528–
542] the present case concerning difficulties in the registration of the Union of Workers
of the Voluntary Fire Brigade of Guatemala (SGTBCVBG), the dismissal of several of its
founding members, and pressure aimed at making the other members leave the union.
On that occasion, after noting with satisfaction the registration of the SGTBCVBG, the
Committee requested the Government: (i) to ensure that the criminal complaints filed in
connection with this case were settled without further delay; and (ii) to provide further
information on the situation of Ms Queme Roma and to inform it without delay of the
outcome of the legal challenge to the dismissal of Mr Luis Alberto Pérez Soberanis and
Mr Adolfo Martín Enríquez Suchite. In addition, with regard to possible further acts of
anti-union repression in the fire brigade, the Committee requested the Government and
the complainant organization to inform it of any developments in the Committee for the
Settlement of Disputes.

58.

The Committee notes the information provided by the Government in communications
dated 4 November 2016 and 11 May 2017. The Committee notes that this information
indicates that: (i) all the trade union founding members who had been dismissed,
including Ms Queme Roma, Mr Pérez Soberanis and Mr Enríquez Suchite, were
reinstated in their posts with payment of their outstanding wages; and (ii) although the
investigation into the criminal complaint which had been filed by the SGTBCVBG against
the former management of the fire brigade was still pending, the Committee for the
Settlement of Disputes before the ILO in the area of Freedom of Association and
Collective Bargaining found in the mediation sessions which took place in 2016 that there
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was now harmonious social dialogue between the trade union and the new fire brigade
authorities. In light of this information, which it notes with satisfaction, the Committee
considers this case closed and will not pursue its examination.

Case No. 3305 (Indonesia)
59.

The Committee last examined this case, which was submitted in February 2018 and
which concerns allegations of anti-union practices carried out by the management of a
restaurant chain, as well as the Government’s failure to ensure respect for trade union
rights, at its March 2019 meeting [see 388th Report, paras 396–425]. On that occasion,
the Committee made the following recommendations [see 388th Report, para. 425]:
(a)

The Committee requests the Government to take the necessary measures,
including legislative if necessary, in consultation with the social partners, in
order to ensure the full protection of workers’ fundamental freedom of
association rights and the invalidation of any private company rules or
regulations that may provide to the contrary. It requests the Government to
keep it informed of the measures taken to that end.

(b)

Noting that 16 workers are, according to the Government, seeking judicial
review of the Supreme Court decision, the Committee requests the
Government to bring the conclusions in this case to the attention of the
relevant judicial authorities and to provide information on the outcome of
the reviews.

(c)

The Committee requests the Government to engage with the social partners
concerned with a view to achieving agreement on policy to recognize the
company’s needs while assuring that transfers do not interfere with
workers’ right to freedom of association.

60.

The Government provides its observations in a communication dated 12 September
2019. With regard to protection of workers’ freedom of association rights, the
Government indicates that it had conducted several meetings between the company and
the union, in which it was agreed that the company was committed to implementing the
Supreme Court’s decision to pay the severance pay to the workers and would realize
harmonious industrial relations.

61.

As to 16 workers who had filed for a judicial review of the Supreme Court decisions that
had confirmed their dismissals, the Government indicates that: (i) in the West Java
Province, the six workers and the management agreed to the termination in accordance
with the October 2017 Supreme Court decision, which was affirmed in a collective
agreement; and (ii) in the Banten province, the Supreme Court sent back the documents
of the judicial review to the Industrial Court of the State Court of Serang, stating that the
decision of the Industrial Court could only be challenged at cassation, that there were no
other legal measures for judicial review against such decision and that the request for
judicial review did not fulfil formal requirements and was thus declared unacceptable; in
July 2019, the ten workers and the management agreed to the termination in accordance
with the November 2017 Supreme Court decision, which was affirmed in a collective
agreement. According to the Government, all issues relating to the termination of
employment, including workers’ rights, have thus been properly settled.

62.

Concerning the staff transfers at the company, the Government reaffirms that the
transfers were conducted under the company regulations and that coordination with the
parties showed that it was not motivated by trade union membership of the employees
and that all employees were treated equally in this respect.
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The Committee takes note of the information provided by the Government. It observes, in
particular, that the remaining 16 workers who filed for judicial review of the 2017 Supreme
Court decisions that had confirmed their dismissals, agreed to termination and payment of
compensation and concluded agreements to this effect with the management of the company.
The Committee also notes the Government’s indication that the staff transfers had not been
motivated by trade union membership of the workers and that the Government had
conducted meetings between the union and the company, in which it was agreed that the
company would realize harmonious industrial relations. While observing from the above that
the dispute at the origin of this case has now been settled, the Committee trusts that the
Government will take the necessary measures to ensure that, in the future, company rules or
regulations do not unduly restrict workers’ fundamental rights to freedom of association,
including the right to peaceful protest and demonstration. The Committee considers this case
closed and will not pursue its examination.

Case No. 2566 (Iran, Islamic Republic of)
64.

The Committee last examined this case, which was submitted in May 2007 and which
concerns allegations of continued repression of teacher unionists, at its March 2019
meeting [see 388th Report, paras 46–61]. On that occasion, the Committee noted that
although several trade unionists previously arrested, detained and prosecuted under
various charges had been freed – Mr Bodaghi Lorestani, Mr Baghani, Mr Ghanbari
Chamazakti, Mr Niknejad and Mr Bohlouli – the ban on any social or political activity was
likely to obstruct their free exercise of trade union rights. It therefore requested the
Government once again to transmit copies of the judgments issued in respect of these
unionists and to ensure that they may fully exercise their trade union rights in
accordance with the principles of freedom of association. The Committee also urged the
Government once again to bring its conclusions to the attention of the judicial
authorities with a view to ensuring that trade unionists are not arbitrarily condemned
under vague charges for the peaceful exercise of trade union activities and to take all
the measures in its power for the immediate release of those so detained, including
Mr Abdi and Mr Beheshti Langroudi. Having regard to the Government’s reference to
hunger strikes by detained unionists, the Committee also urged the Government to
investigate claims made by these prisoners and take measures to ensure that judicial
and prison authorities respect the rights of imprisoned trade unionists. Finally, in the
absence of any information on its previous recommendations concerning the
confiscation of trade unionists’ travel documents and property during raids on their
residences and the violent dispersal of protests, the Committee again requested the
Government to take the recommended measures and keep it informed of the
developments.

65.

In its communication dated 6 May 2019, the Government reiterates the country’s
compliance with the principles of freedom of association and social dialogue and recalls
that, with regard to the present case, consultations and communications with the
competent legal and judicial authorities have been conducted, that the results of these
efforts were promising and that the efforts will continue until all the cases are definitely
resolved. The Government also reiterates that during the recent years it has taken
effective and positive actions to improve the welfare of teachers, who have welcomed
these measures.

66.

With regard to the case of Mr Mahmoud Beheshti Langroudi, the Government indicates
that while he has two five-year imprisonment punishments pending against him,
pursuant to section 134 of the Islamic Penal Code, only one prison sentence will be
enforced. Mr Beheshti Langroudi is currently completing his term in prison, which
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started on 29 September 2015 and will end on 2 November 2021. Therefore, the
previously mentioned continuation of his imprisonment until 2025 is irrelevant. The
Government also reiterates that Mr Beheshti Langroudi has been given facilities for inperson and in-cabin visits with his family members, has access to medical services of the
prison’s clinic, as well as out-of-prison hospitals and medical centres, and can directly
and freely call his family and the outside world. The Government adds that the
Committee’s reference to “apparent arbitrary repetition of charges of assembly and
collusion against national security merely for overstaying the leave of absence” is false,
since absence from prison is subject to relevant disciplinary regulations and linking this
issue to national security is irrelevant.
67.

Concerning the case of Mr Esmaeil Abdi, the Government reiterates information
provided previously, indicating that he had been convicted on charges of assembly and
collusion with the intent to commit crime against national security and propaganda
against the State and that the conviction started on 9 November 2016 and will terminate
on 22 December 2020. It also affirms that Mr Abdi benefits from in-person and in-cabin
visits with family members, has access to both the prison clinic and other medical centres
and has free access to the telephone.

68.

With regard to Mr Abdolreza Ghanbari Chamazakti, the Government indicates that the
case was once subject to rehearing and the sentence was reduced from death penalty
to ten years of imprisonment. Therefore, a new court proceeding is irrelevant in this case
and Mr Ghanbari Chamazakti has been free since March 2016.

69.

The Government also indicates that: Mr Mohammad Reza Niknejad is currently free and
out of prison; Mr Mehdi Bohlouli was released from prison in September 2015; and
Mr Peyman Nodinian, was sentenced to four months of discretionary punishment in
prison on charges of propaganda against the State and in favour of hostile groups, but
given his criminal record clearance certificate, the enforcement of the punishment has
been suspended for two years and he is currently free. The Government also reiterates
that Mr Rasoul Bodaghi Lorestani was released from prison in April 2016 under a pardon
of the Supreme Leader and Mr Ali Akbar Baghani completed his prison term in March
2016 and now lives in the capital.

70.

The Government informs that, according to the report of the Judiciary Human Rights
Centre, when legally addressing the above cases, maximum forbearance possible is
being applied, and in some cases, even after judicial rulings are finalized, efforts continue
for remission or mitigation of punishment and pardon. As a result, excepting two
persons who are completing the final stages of their sentence, most individuals are now
free and live out of prison. The Government also indicates that the discernment of
criminal instances is within the competence of the investigating court and therefore
considers as irrelevant and strongly denies any reference by the Committee to
“systematic use of sections 500 and 610 of the Islamic Penal Code to punish trade
unionists for engaging in legitimate trade union activities”. It states that punishment is
applied to individuals who commit illegal actions, while legitimate and peaceful union
activities are by no means a reason for arrest and punishment, since both the right to
establish associations and trade unions and the right to legal union protest have been
recognized in the legislation and in the national development plans for strengthening
workers’ and employers’ organizations. A procedure on managing and organizing trade
union protests has also been adopted and any gathering is subject to obtaining prior
permit from the concerned institutions. Every year, tens of trade gatherings and protests
are organized at workplaces and public sites and are not considered an illegal action.
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71.

Finally, the Government asserts that it understands the conditions and problems of
workers and makes tireless effort to settle these problems, including through serious
support of workers’ rights and freedoms of organizations and associations that
peacefully pursue their union claims within the framework of national laws and
regulations. It requests the Committee to take into account these efforts, as well as those
of the judiciary, to settle the workers’ problems and to remove the names of those
workers who are now free as a result of pardon, suspension or termination of sentence
from this case.

72.

The Committee takes due note of the updated information submitted by the Government on
the status of the members of teachers’ unions who had been arrested, detained and
prosecuted under various charges, mainly in relation to participation in public
demonstrations, as well as on its efforts to mitigate the punishments imposed even after
judicial rulings are finalized. The Committee notes in particular that both Mr Mohammad Reza
Niknejad and Mr Mehdi Bohlouli are currently free and out of prison, that the sentence against
Mr Abdolreza Ghanbari Chamazakti was reduced from death sentence to ten years of
imprisonment and he has been free since March 2016; and that Mr Peyman Nodinian was
convicted on accusations of propaganda against the State and in favour of hostile groups but
the prison sentence of four months has been temporarily suspended and the accused is
currently free. The Committee also notes that the Government reiterates information provided
previously with regard to Mr Rasoul Bodaghi Lorestani and Mr Ali Akbar Baghani, both of
which are currently free and out of prison. While observing that at the time of the
Government’s communication, the above trade unionists were free, the Committee recalls that
it had noted in its previous examination of the case that a temporary ban on any social or
political activity had been imposed on some of them and was likely to obstruct their free
exercise of trade union rights. The Committee firmly trusts that the ban has since been lifted
and that the Government will take all necessary measures to ensure that the unionists may
fully exercise their trade union rights in accordance with the principles of freedom of
association.

73.

With regard to the two cases where trade unionists continue to be imprisoned, the Committee
notes that, once again, the Government does not provide any indication as to the specific
actions that have given rise to the charges and sentences against Mr Esmaeil Abdi but simply
states that his prison term will end in December 2020. It also notes that out of the two five-year
sentences pending against Mr Mahmoud Beheshti Langroudi, only one prison sentence will
be enforced and will end in November 2021 and that, according to the Government, the
conviction for overstaying the leave of absence was subject to the relevant disciplinary
regulations and was not linked to issues of national security. The Committee observes that,
once again, the information provided by the Government and the absence of copies of the
relevant court decisions, do not allow it to clearly conclude that the charges and convictions
of the two trade unionists were unrelated to their exercise of legitimate trade union activities.
While further observing that the Government strongly refutes the systematic use of the Islamic
Penal Code to punish trade unionists for engaging in legitimate trade union activities and
asserts that legitimate and peaceful union activities are not a reason for arrest and
punishment, the Committee wishes to recall that frequent and arbitrary condemnation of
trade unionists to long prison sentences under general charges of acting against national
security and propaganda against the State has an adverse effect on the free exercise of trade
union rights and may allow for repression of trade union activities. In these circumstances,
the Committee once again urges the Government to bring its conclusions to the attention of
the judicial authorities with a view to ensuring that, in the future, trade unionists are not
arbitrarily condemned under vague charges for the peaceful exercise of trade union activities,
to take all the measures in its power for the immediate release of those so detained, including
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Mr. Esmaeil Abdi and Mr. Mahmoud Beheshti Langroudi, and to keep it informed of any
developments in this regard.
74.

The Committee further recalls that in its previous examination of the case, following the
Government’s references to hunger strikes by detained unionists, it urged the Government to
investigate the claims made by the prisoners and to take any measures in its power to ensure
that the judicial and prison authorities respect the rights of imprisoned trade unionists. In the
absence of any information on this matter and recalling that the Committee has considered
that detained trade unionists, like all other persons, should enjoy the guarantees enunciated
in the Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights according to which all persons deprived of their liberty must be treated with
humanity and with respect for the inherent dignity of the human person [see Compilation of
decisions of the Committee on Freedom of Association, sixth edition, 2018, para. 110], the
Committee reiterates its previous request and expects the Government to ensure that, in the
future, all allegations of violations of detained unionists’ rights will be promptly and efficiently
investigated.

75.

The Committee regrets once again the absence of information with regard to its
recommendations concerning the confiscation of trade unionists’ travel documents, the
confiscation of their property during the raids on their residences and the violent dispersal of
protests [see 380th Report, October 2016, paras 49–51]. Given the seriousness of these
allegations and the negative effect such actions can have on the functioning of trade unions
and the exercise of legitimate trade union activities, the Committee once again requests the
Government to take the recommended measures and to keep it informed of any developments
in this regard.

Case No. 3283 (Kazakhstan)
76.

77.

The Committee last examined this case in which the complainant, the International Trade
Union Confederation (ITUC), alleged obstacles to registration created by the 2014 Law
on Trade Unions, ensuing dissolution of trade unions, as well as intimidation and
prosecution of trade union leaders, at its June 2018 meeting [see 386th Report,
paras 424–474]. On that occasion, the Committee made the following recommendations:
(a)

The Committee expects that sections 11(3), 12(3), 13(2) and (3), and 14(4) the
Law on Trade Unions would be amended without further delay in
consultations with the social partners so as to ensure the right of workers
to freely decide whether they wish to associate with or become members of
a higher-level trade union structure and to lower thresholds requirements
to establish higher-level organizations. It requests the Government to keep
it informed of all progress made in this respect.

(b)

The Committee requests the Government to keep it informed of any
developments regarding the case of Ms Kharkova and to indicate, should
she decide to compensate 6 million tenge, how and to which entity these
funds will be devolved.

(c)

The Committee draws the legislative aspects of this case to the attention of
the Committee of Experts on the Application of Conventions and
Recommendations.

By its communications dated 12 October 2018 and 14 November 2019, the ITUC submits
the following information. Following its de-registration on 28 March 2017, the
Confederation of Independent Trade Unions of Kazakhstan (KNPRK) undertook several
attempts to register under a new name. All these attempts were unsuccessful as public
authorities continued to block the registration. On 4 September 2018, following yet
another attempt, the authorities approved the proposed name for the organization –
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Confederation of Free Trade Unions – but denied registration because one of the
founding members was subject to court proceedings concerning an unpaid utility bill.
This new objection was based on the provisions of Law No. 2198 of 17 April 1995 on State
Registration of Legal Entities and Record Registration of Branches and Representatives,
as amended on 30 August 2018. On 18 September 2018, the union once again attempted
to register but the application was rejected once more due to the previously uncontested
absence of indication of a full postal address of the union in its by-laws and the presence
of a clause stating that the new organization is a legal successor of the dissolved KNPRK.
According to the ITUC, the Law of 17 April 1995, as currently in force, provides for vague
and broad grounds for denial of registration, which enables arbitrariness and creates
additional obstacles to the registration of trade unions. According to section 11(6) of the
Law, the registration of a legal entity can be denied in case of “existence of court acts
and regulations (prohibitions, arrests) by officers of justice and law enforcement bodies”.
The ITUC considers that the continued refusal to register trade unions based on any
small formal mistakes exposes the fact that public authorities enjoy in practice
discretionary powers when it comes to union registration. On 17 September 2018, the
union of the Mangistau Region of Kazakhstan, a former affiliate of the KNPRK, was
denied registration based on the lack of stipulation of certain (unspecified) trade union
responsibilities in its by-laws, lack of terms of reference for the union’s internal audit
reports and a spelling mistake in the union’s name.
78.

According to the complainant, the helpline that the Government set up to facilitate the
trade union registration process lacks the capacity and the mandate to fulfil its role. Prior
to its attempts to re-register and after receiving negative decisions from the Ministry of
Justice, the KNPRK contacted the helpline several times. The staff of the helpline was not
prepared to give any guidance as to the registration procedure or interpretation of the
applicable legislation. Instead, the staff of the helpline directed KNRPK back to the
Ministry of Justice.

79.

The complainant further alleges the lack of protection against acts of interference in the
internal trade union matters. In this respect, it alleges that following the removal by the
management of the Oil Construction Company of the democratically elected chairperson
of the enterprise union, Mr Amin Eleusinov, the authorities blocked several attempts of
the leadership of the union to elect a new chairperson. Instead, according to the ITUC,
the authorities recognized the election of another, management-designated candidate,
despite the evidence of direct interference, through threats and extortion, to force a
favourable vote. On 1 March 2018, the union board elected Mr Kuspan Kosshygulow, the
acting chairperson of the union. On 2 March 2018, the management retroactively
dismissed Mr Kosshygulow for having violated safety and health regulations by taking
part in a hunger strike in January 2017. At the same time, the management organized a
week-long conference during which the union board members were threatened until
they signed forged minutes, endorsing the election of the management-designated
chairperson. Subsequently, the new chair collaborated with the management in the
application for dissolution of the union. The union board attempted to re-elect
Mr Kosshygulow by organizing another board session on 3 March 2018, but the Justice
Department of the Mangistau Region refused to recognize the new chairperson. The
attempt by the union to challenge the leadership of the management-designated
chairperson in court was not successful. On 18 April 2018, the Aktau Court validated the
election, despite the evidence given by a number of members of the union board that
the employer used threats and extortion in order to force the vote in favour of the
management-designated candidate and despite the role played by the chair in the
application for dissolution of the union.
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80.

The ITUC further alleges that trade union leaders continue to face various court
proceedings. Ms Larisa Kharkova, the leader of the KNPRK, who was found guilty of
misappropriation of union funds, is now facing a tort claim lawsuit. In July 2017,
Ms Kharkova was found guilty of inflicting material damages in the amount of
KZT2,560,394 (around €6,019.05). In September 2018, Ms Kharkova was sued for
recovery of these damages by the Local Union of Ambulance Workers (LPSRMP), one of
the organizations that participated in the criminal proceedings against her. Ms Kharkova
appealed her criminal convictions to the Supreme Court on 21 September 2018. If found
liable for payment of tort damages, Ms Kharkova will need to pay the sum equal to more
than one hundred times the minimum monthly wage. The ITUC points out that the
minimum monthly wage in Kazakhstan is estimated at KZT22,859 (around €53.74). The
absence of due process in the criminal case against Ms Kharkova, which has now made
her vulnerable to an exorbitant tort claim lawsuit, is, in the view of the ITUC, a clear
attempt to prevent all possibility of her engagement in trade union activities in the future
and is a part of the concerted effort against the existence of the KNPRK.

81.

The ITUC also alleges that Mr Erlan Baltabay, the leader of the Independent Oil and
Energy Workers’ Union, one of the founding unions of KNPRK and of the Independent
Union of the Petrochemical Company Petro Kazakhstan Workers “Decent Work”, has
been a subject to criminal investigation for allegedly embezzling union funds amounting
to KZT10,800,000 (around €26,000). The decision to launch a criminal investigation,
similarly to Ms Kharkova’s criminal case, was taken regardless of the lack of proof of any
pecuniary damage to the union. Soon after that, the offices of the Independent Union of
the Petrochemical Company Petro Kazakhstan Workers “Decent Work” were searched
and all internal union documentation was seized. The ITUC expresses its concern at the
targeted attacks against Mr Baltabay in an attempt to intimidate workers from engaging
with the KNPRK. The ITUC indicates that on 16 October 2019, Mr Baltabay was jailed once
again for five months, as a penalty for refusing to pay the fine imposed on him under a
Presidential Decree. According to the Decree Mr Baltabay’s prison sentence of seven
years was replaced with a fine of around US$4,000. However, the prohibition of
exercising his civil rights for the next seven years remained intact preventing him from
fulfilling his trade union functions. The ITUC alleges that Mr Baltabay’s case had not been
reviewed by the appellate court, therefore his right of access to justice has been
effectively denied to him; the criminal charges levied against him were unfounded and
the proceedings were flawed in a number of respects, including the fact that Mr Baltabay
was found guilty of embezzlement in absence of any proof of intent to use the funds for
his personal enrichment.

82.

In its communication dated 10 May 2020, the Government informs that on 4 May 2020,
the President of the Republic of Kazakhstan signed the Law “On amendments and
additions to some legislative acts of the Republic of Kazakhstan on labour issues”. By
virtue of this Law, some legislative acts concerning trade union activities were amended.
The Government points out that the legislative amendments in question are the result
of the work carried out to implement the recommendations of the ILO, as reflected in
the “road map” of 14 May 2018, and the decisions of the June 2019 session of the
International Labour Conference. The Government refers, in particular, to the following
key points deriving from the adoption of the amending legislation: the principle of
mandatory vertical association of trade unions has been eliminated and the procedure
for the registration of trade unions was streamlined. The Governments points out that
these amendments, prepared in consultation with the ILO, were discussed and agreed
with the trade unions.
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83.

The Committee notes with interest the adoption of amendments to the Law on Trade Unions,
which take into account its previous conclusions and draws the attention of the Committee of
Experts on the Application of Conventions and Recommendations (CEACR) to the legislative
aspects of this case.

84.

Regarding the issue of registration, the Committee notes the detailed allegations from the
ITUC as to the arbitrary and discretionary use of rules and regulations with a view to delaying
or denying registration for independent trade unions. It further notes the information
provided by the Government to the CEACR for its November–December 2019 session detailing
the guidance and advice given to trade unions to assist in this process. The Committee regrets
to note however that the Government has not provided any information regarding the various
obstacles described by the complainant in relation to the request for registration of the KNPRK.
It urges the Government to take the necessary steps to ensure that the KNPRK or its successor
organization and its affiliates are registered without delay and are guaranteed full autonomy
and independence in their exercise of trade union activity. It requests the Government to
provide information on all developments in this respect and to reply fully to the complainants
allegations.

85.

The Committee further regrets that the Government provides no information on the
developments regarding the case of Ms Kharkova. The Committee recalls that Ms Kharkova,
the chairperson of the now liquidated KNPRK, was sentenced to four years of restriction on
her freedom of movement, 100 days of compulsory labour and a five-year ban on holding any
position in a public or non-governmental organization. The Committee had previously taken
note of the visit of a tripartite high-level mission to Kazakhstan in May 2018, which met with
Ms Kharkova. The Committee also noted the Government’s indication that the decision in her
case was final, but that the court had granted Ms Kharkova’s petition to exempt her from the
community service (100 hours per year). Ms Kharkova could also apply for conditional release
on or after 9 February 2019 and that as from 9 November 2018, she could petition for the
replacement of her restriction of freedom sentence by the payment of a fine. To that end, it
was necessary that Ms Kharkova fully compensate the amount of damages (6 million tenge).
Noting with concern the latest allegations submitted by the ITUC regarding a new case
pending against Ms Kharkova for damages of over 2.5 million tenge, the Committee urges the
Government to provide detailed information on the situation of Ms Kharkova, including on the
status of the alleged new case against her.

86.

The Committee notes with concern the allegation of the imprisonment, on 16 October 2019,
of Mr Erlan Baltabay, the leader of the Independent Oil and Energy Workers’ Union. The
Committee regrets the absence of a Government reply in this regard. The Committee
understands that he was released from prison on 20 March 2020, but that while he served his
new prison term in full, he is still banned from any public activity, including trade union
activities, for the next seven years, as per the previous sentence. The Committee urges the
Government to provide its detailed observations in this regard as a matter of urgency.

87.

The Committee notes the allegation of interference in the trade union election at an oil
company and requests the Government to provide its observations thereon.

Case No. 2637 (Malaysia)
88.

The Committee last examined this case, which was submitted in April 2008 and which
concerns allegations of the denial of freedom of association rights to migrant workers,
including domestic workers, in law and in practice, at its October 2017 meeting [see
383rd Report, paras 57–60]. On that occasion, the Committee reiterated its
recommendation that the Government urgently take the necessary measures, including
legislative, to ensure in law and in practice that domestic workers, including contract
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workers, whether foreign or local, may all effectively enjoy the right to establish and join
organizations of their own choosing. The Committee also once again urged the
Government to take the necessary steps to ensure the immediate registration of the
association of migrant domestic workers and requested the Government to keep it
informed of all steps taken in relation to the rights of migrant domestic workers to form
and join organizations for the defence of their occupational interests.
89.

The Government provides its observations in a communication dated 10 September
2019. It indicates that section 8 of the Employment Act, 1955 explicitly states that
employers shall not restrict the rights of employees to join, participate in or organize
trade unions and the Trade Unions Act, 1959 specifies the steps to be taken in order to
form and register a trade union. The Government also informs that, taking into
consideration the observations made by the Committee and other stakeholders, it is in
the process of reviewing and amending the Trade Unions Act, 1959 to ensure adherence
to international labour standards.

90.

The Committee takes note of the information provided by the Government, in particular that
the Trade Unions Act is in the process of being reviewed, taking into consideration the
observations of the Committee and other stakeholders. The Committee also observes in this
regard the information provided by the Government to the 2018 Committee of Experts on the
Application of Conventions and Recommendations, indicating that the holistic review of the
main labour laws, including the Employment Act, 1955, the Trade Unions Act, 1959 and the
Industrial Relations Act, 1967, previously announced by the Government, continued with the
assistance of the Office, that several tripartite engagement sessions had already been
conducted and that the revised Industrial Relations Act was expected to be tabled before
Parliament by the second quarter of 2019. While appreciating the ongoing review of national
labour legislation to ensure its compliance with international labour standards, as well as the
Government’s collaboration with the Office in this regard, the Committee recalls that, in the
context of this case, it has been requesting the Government to take the necessary measures to
ensure that domestic workers, including migrant workers, may effectively enjoy the right to
establish and join organizations of their own choosing for more than 11 years, without any
significant progress. The Committee also recalls that in its previous examination of the case it
noted the Government’s indication that domestic workers could join existing unions to defend
their interests, but observed that the organizations referred to by the Government in this
respect were associations of employment agencies. In these circumstances and recalling that
domestic workers, like all other workers, should benefit from the right to freedom of
association [see Compilation of decisions of the Committee on Freedom of Association,
sixth edition, 2018, para. 407], the Committee firmly expects that this issue will be addressed
during the current review of the labour legislation and that, as a result thereof, measures will
be taken to ensure that domestic workers, including contract workers, whether foreign or
local, will all effectively enjoy the right to establish and join organizations of their own
choosing, both in law and in practice, so as to be able to defend their occupational interests.
The Committee encourages the Government to pursue its cooperation with the Office in this
respect.

91.

Further noting with regret the absence of any information from the Government on the
registration of the association of migrant domestic workers, which was at the origin of the
present case, the Committee once again urges the Government to take the necessary steps to
ensure the immediate registration of the association so that they may fully exercise their
freedom of association rights and to keep it informed of all steps taken in relation to the rights
of migrant domestic workers to form and join organizations for the defence of their
occupational interests.
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Case No. 2850 (Malaysia)
92.

The Committee last examined this case (submitted in April 2011) at its June 2015 meeting
[see 375th Report, paras 56–60]. On that occasion, the Committee expressed the firm
hope that the pending proceedings relating to the allegations of harassment and
intimidation of the National Union of Bank Employees (NUBE) officials by the Malayan
Banking Berhard (the Bank) security guards and by the police, and the pending cases
relating to the anti-union dismissals of the NUBE Vice-President, Mr Abdul Jamil
Jalaludeen, and the Treasurer-General, Mr Chen Ka Fatt, would be concluded without
further delay. It requested the Government to provide the relevant judgments and to
respond in detail to the May 2015 communication from the NUBE, in which it denounced
lengthy delays in the legal system, indicating that concrete cases of assaults and antiunion dismissals from 2012 were yet to be heard, as well as the lack of available
mechanisms for redress and remedy.

93.

The Government provides its observations in a communication dated 10 September
2019. It indicates, with regard to the NUBE’s complaint on the registration of a new inhouse union (an allegation previously examined by the Committee), that the in-house
union’s appeal was dismissed by the Federal Court in March 2017 and its registration has
been cancelled. Concerning the complaint on the trade union dispute made by the NUBE
under section 8(2A) of the Industrial Relations Act, the Government indicates that it had
been referred by the Minister of Human Resources to the Industrial Court in June 2012
but the union withdrew its claims against the Bank in October 2016. According to the
Government, both parties were represented during the hearing by their respective
counsel and are aware of the court’s decision. Accordingly, the Government considers
that the case should be closed.

94.

The Committee takes note of the information provided by the Government. With regard to the
NUBE’s challenge of the registration of the in-house union, the Committee understands that
this issue was resolved by the Federal Court in March 2017 in favour of the NUBE and that the
registration of the in-house union has been cancelled. The Committee further notes the
Government’s indication that the NUBE withdrew its claims against the Bank in the context of
the complaint on the trade union dispute filed under section 8(2A) of the Industrial Relations
Act. In these circumstances and given that it has not received any updated information from
the complainant since 2015, the Committee considers this case closed and will not pursue its
examination.

Case No. 3126 (Malaysia)
95.

1

The Committee last examined this case (submitted in May 2015) at its October 2017
meeting [see 383rd Report, paras 439–454]. On that occasion, the Committee once again
urged the Government to keep it informed of the outcome of the judicial review by the
High Court of the trade dispute case between the employer 1 and the National Union of
Bank Employees (NUBE), in which the Industrial Relations Court had rejected the
complainant’s claims on the merits (alleging among other issues, violation of the
collective bargaining agreement in force). The Committee also requested the
Government to provide information on the processing and implementation of the
October 2017 ruling of the Court of Appeal in favour of 27 dismissed employees. The
Committee further drew the legislative aspect of the case concerning the referral of

Hong Leong Bank.
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interest disputes to compulsory arbitration to the attention of the Committee of Experts
on the Application of Conventions and Recommendations.
96.

The Government provides its observations in a communication dated 10 September
2019. It indicates that the hearing of the cases was completed in February 2019 and the
last submissions were filed by both parties in June 2019. The case is currently pending
decision at the Industrial Court. The Government also indicates, with regard to
compulsory arbitration, that the current legislation and practice are in line with the
Committee’s observations in that arbitration is limited to cases where both parties
involved in the dispute request it.

97.

The Committee takes notes of the information provided by the Government, indicating that
the hearing in the case was completed in February 2019 and that the decision is pending at
the Industrial Court. While not clearly specified, the Committee understands that this
information refers to the judicial review of the trade dispute case between the employer and
the complainant, which had been pending during the Committee’s previous examination of
the case. The Committee trusts that the proceedings in this respect will be finalized without
delay. Further observing the absence of information from the Government or the complainant
on the processing and implementation by the Industrial Court of the October 2017 ruling of
the Court of Appeal in favour of 27 dismissed employees, the Committee trusts that the ruling
has since been given effect. Finally, the Committee recalls that it had previously decided to
refer the legislative aspect of this case concerning compulsory arbitration in cases involving
interest disputes to the Committee of Experts. In these circumstances, the Committee considers
this case closed and will not pursue its examination.

Case No. 3140 (Montenegro)
98.

The Committee last examined this case, which was submitted in July 2015 and in which
the complainant alleged anti-union dismissal of a trade union leader and the refusal to
let her enter trade union premises after the dismissal, at its June 2019 meeting [see
389th Report, paras 49–56]. On that occasion, the Committee expressed the expectation
that the Government would take all necessary measures to ensure that Ms Obradovic,
for the duration of her role as trade union representative, is given reasonable access to
trade union premises for the exercise of her functions.

99.

In a communication dated 14 January 2020, the Government indicates that there have
not been any changes with regard to this case. It recalls that at the time of the
bankruptcy, the bankruptcy trustee had not received any notice that Ms Obradovic was
a member of the union. The Government also informs that the bankruptcy trustee
confirmed that Ms Obradovic is currently not an employee at the aluminium company
and that there is therefore no legal or other basis for her trade union activity. In addition,
following the sale of the company, the new owner has the right to dispose of the property
and has no obligation to continue the commercial activity.

100. The Committee takes note of the information provided by the Government and recalls that the
pending issue in this case concerns access of Ms Obradovic to trade union premises after her
alleged dismissal, for the duration of her role as trade union representative. The Committee
notes in particular that no significant changes seem to have occurred in relation to this case
and that, according to the bankruptcy trustee, since Ms Obradovic is currently not an
employee at the company, there is no legal or other basis for her continued trade union
activity.
101. In light of the allegations that gave rise to the present case and that were not disputed by the
company or the Government, the Committee wishes to recall that workers’ representatives
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should be granted access to all workplaces in the undertaking where such access is necessary
to enable them to carry out their representation function. Given that workers’ organizations
are entitled to elect their representatives in full freedom, the dismissal of a trade union leader,
or simply the fact that a trade union leader leaves the work that he or she was carrying out in
a given undertaking, should not affect his or her trade union status or functions unless
stipulated otherwise by the constitution of the trade union in question [see Compilation,
paras 1591 and 613]. The Committee trusts that the Government will ensure respect for the
above principles in the future.
102. While it is unclear whether the trade union itself continues to operate after the company
property had been sold to a new owner, the Committee understands from the information
provided by the Government that Ms Obradovic no longer appears to be engaged in trade
union activities at the company and the question of access to trade union premises therefore
becomes irrelevant. In these circumstances and considering that it has not received any
updated information from the complainant for almost two years, the Committee considers
this case closed and will not pursue its examination.

Case No. 2096 (Pakistan)
103. The Committee last examined this case concerning restrictions on the trade union
rights of banking sector employees following the enactment of section 27-B of the
Banking Companies (Amendment) Act, 1997, at its June 2019 meeting [see 389th Report,
paras 62–69]. On that occasion, the Committee observed with deep concern the
Government’s indication that some of the cases of dismissed workers were still pending,
18 years since the dismissals. It once again requested the Government to ensure that all
pending cases were resolved without delay and to provide full information and copies of
the judgments rendered, including those that have already been disposed of. The
Committee also observed that the Committee of Experts on the Application of
Conventions and Recommendations (CEACR) has continued to examine the legislative
aspects of this case within the framework of its regular supervision.
104. In a communication dated 14 January 2020, the complainant, United Bank Limited (UBL)
Employees Union, alleges a total lack of progress in the implementation of the
Committee’s recommendations in this case. It emphasizes, in particular, that no
measures have been taken with regard to the amendment of section 27-B of the Banking
Companies (Amendment) Act, 1997, nor with regard to the reinstatement of dismissed
trade unionists in the banking sector since the Committee’s first examination of the case
in 2001.
105. In a communication dated 6 February 2020, the Government indicates that the issues
raised in this case were taken up with the management of the bank, which provided the
following information. There are currently five trade unions in the bank, two of which are
duly certified as collective bargaining agents (CBAs) under the Industrial Relations Act,
2012. Both CBAs raise a Charter of Demands every two years, which is settled in an
amicable and cordial atmosphere. According to the bank management, complete
industrial peace and harmony prevails within the institution.
106. Regarding the status of cases of employees dismissed in 1999, the bank management
informs that the cases of Messrs Assad Shahbaz Bhatti and Mazhar Iqbal Sial have been
disposed of and decided in the bank’s favour and the cases of Messrs Malik Arshad
Mehmood, Zulfiqar Hussain Awan and Nasir Qayyum are pending for cross-examination
before the National Industrial Relations Commission (NIRC) Lahore.
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107. As regards section 27-B of the Banking Companies (Amendment) Act, 1997, the
Government indicates that the national courts upheld the Act as a valid piece of
legislation. The Government further indicates that a private member bill for the deletion
of section 27-B from the Banking Companies (Amendment) Act was passed by the Senate
in the session held on 29 April 2019, and that the bill will be soon placed before the
National Assembly.
108. The Committee notes the information provided by the Government but once again observes
with deep concern that some of the cases of dismissed workers, including those of
Messrs Malik Arshad Mehmood, Zulfiqar Hussain Awan and Nasir Qayyum, are still pending.
The Committee recalls that cases concerning anti-union discrimination should be examined
rapidly, so that the necessary remedies can be really effective; an excessive delay in processing
such cases constitutes a serious attack on the trade union rights of those concerned [see
Compilation of decisions of the Committee on Freedom of Association, sixth edition, 2018,
para. 1139]. The Committee once again firmly urges the Government to take the necessary
steps to ensure that all pending cases are resolved without delay and to provide full
information and copies of the judgments rendered, including those that have already been
decided.
109. The Committee notes with interest the Government’s indication that a bill to repeal
section 27-B of the Banking Companies (Amendment) Act, 1997, was passed by the Senate and
will be placed on the agenda of the National Assembly. The Committee expects that the abovementioned bill will be adopted without delay so as to lift the restrictions on the exercise of
trade union rights in the banking sector, and requests the Government to provide information
on all developments in this respect to the CEACR to which it had referred the legislative aspects
of this case.

Case No. 2889 (Pakistan)
110. The Committee examined this case, in which the complainant alleged anti-union
dismissals and anti-union tactics by the management of the Pakistan
Telecommunication Company Ltd and the Government’s inability to protect the
employees, at its March 2016 meeting [see 377th Report, paras 397−418] and on that
occasion it formulated the following recommendations:
(a)

The Committee requests the Government to take all appropriate measures,
in order to avoid a denial of justice, to ensure that the remaining pending
cases are concluded without delay. It requests the Government to keep it
informed in this respect.

(b)

The Committee requests the Government and the complainant to provide
detailed information on the number of dismissed/terminated and
suspended trade unionists in relation to the events alleged in this case, and
their current employment status.

111. In a communication dated 4 February 2020, the Government reports that in six of the
cases filed by the employees against the company, the petitioners have been reinstated
with all consequential benefits, including back benefits, as of 3 May 2019. It further
reports that another petitioner has been ensured by the respondent that he would be
paid pension and other dues; he hence requested for his case to be withdrawn on 5 May
2019. The Government also indicates that one of the petitioners passed away and his
case has therefore been disposed of as his widow has received all consequential benefits.
112. The Government further indicates that according to the company management, the
latter encourages healthy trade union activities but in cases where employees are
involved in criminal and other subversive activities and against the business and general
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reputation of the enterprise, they are treated in accordance with the law. The
management further indicates that the majority of the cases have been settled with the
mutual consent of the employees and their representatives. However, it has challenged
some cases decided by the National Industrial Relations Commission (NIRC), which are
now pending for adjudication by the Islamabad High Court with a direction by court to
maintain status quo in the matter vide orders dated 16 October 2019.
113. The Committee notes the information provided by the Government regarding the
reinstatement of six workers and settlement reached with some of the dismissed employees.
It observes, however, that some other cases of dismissal are still pending. Recalling that cases
concerning anti-union discrimination should be examined rapidly, so that the necessary
remedies can be really effective, the Committee requests the Government to take all
appropriate measures to ensure that the remaining pending cases are concluded without
delay, and requests the Government to keep it informed in this respect. It further once again
requests the Government and the complainant to provide detailed information on the number
of dismissed/terminated and suspended trade unionists in relation to the events alleged in
this case which are still pending.

Case No. 2902 (Pakistan)
114. The Committee last examined this case, which was submitted in October 2011 and which
concerns allegations that the management of an electricity enterprise in Karachi refused
to implement a tripartite agreement to which it was a party, as well as allegations of
violence against protesting workers, dismissals and the filing of criminal charges against
trade union office bearers, at its March 2019 meeting [see 388th Report, paras 442–458].
On that occasion, the Committee made the following recommendations [see
388th Report, para. 458]:
(a)

The Committee requests the Government to step up its efforts in ensuring
that the July 2011 tripartite agreement is implemented and, in particular,
that workers who had refused the voluntary separation scheme and had not
been reassigned are paid adequate compensation, and to engage with the
KESC Labour Union in this respect. The Committee requests the
Government to inform it of any developments in this regard.

(b)

The Committee expects the National Industrial Relations Commission to
examine the pending claims of anti-union discrimination filed by the KESC
Labour Union workers without delay so that, where applicable, adequate
remedy can be ordered, and urges the Government once again to continue
promoting negotiation between the complainant and the company with a
view to solving any pending issues. The Committee requests the
Government to inform it of any developments in this regard.

(c)

Noting the Government's indication that it is pursuing the company to
withdraw cases against dismissed workers and compensate them, the
Committee requests the Government to expedite its efforts and to keep it
informed of all developments in this regard.

115. The Government provides its observations in a communication dated 6 February 2020.
It informs that a senior official of the Government conducted an independent inquiry
into the allegations levelled by the Karachi Electric Supply Corporation Labour Union
(KESC Labour Union) against the company. Pursuant to the recommendations of the
inquiry, more than 90 per cent of the retrenched workers have already claimed and
received their final settlement amount. Since no vacancy exists in the company where
the workers could be hired, the company agreed to pay a large amount of compensation
to all the remaining retrenched workers. The management has been doing its best in
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making final settlement payments and has been assured that requests received from the
workers would be processed within a week. As the addresses of many of the workers
have changed, the company has taken all possible means to contact them and sought
support of all unions to facilitate the process of settlement payment. On two occasions,
the management issued reminder letters to the workers inviting them to receive their
dues as soon as possible. As a result of this follow-up, a few more workers have taken
their voluntary separation scheme (VSS) dues. The management also published a
detailed newspaper advertisement listing all 453 outstanding ex-workers, informing
them that in line with an agreement with the Ministry of Overseas Pakistanis and Human
Resource Development (OPHRD), the company received the Golden Handshake Scheme,
as a special case, for them for a period of one month effective end of May 2019. However,
according to the management, instead of facilitating the process, the KESC Labour Union
circulated letters asking the retrenched workers not to accept, demand or claim their
financial dues, contrary to the recommendations of the Committee previously
constituted by the Ministry.
116. The Government further indicates that a referendum to determine the collective
bargaining agent for the workers at the company was conducted by the National
Industrial Relations Commission (NIRC) on 9 December 2019. Seven out of eight unions
participated in the referendum and the management extended full cooperation to the
NIRC to ensure a smooth and peaceful conduct of the referendum. The KESC Labour
Union was declared the collective bargaining agent for the workers employed at the
establishment and the Government expressed hope that the management and the
union will work in close coordination for the resolution of workers’ issues.
117. The Committee takes note of the information provided by the Government. In particular, it
welcomes the Government's indication that following a referendum conducted in December
2019, the KESC Labour Union was declared as the collective bargaining agent for the workers
at the establishment. The Committee trusts that this arrangement will facilitate negotiations
between the union and the management with a view to resolving any remaining pending
matters in this case and will contribute to creating and maintaining harmonious labour
relations at the company.
118. With regard to the payment of adequate compensation to the dismissed workers
(recommendation (a)), the Committee notes the Government's indication that more than
90 per cent of the retrenched workers have already claimed and received their settlement
amount and that, since there is no vacancy at the company where the workers could be hired,
the management has made serious effort in reaching out to the remaining workers, including
through reminder letters, newspaper advertisement and cooperation with the unions, so as
to make the final settlement payments. The Committee also notes that, according to the
management, the KESC Labour Union circulated letters asking the retrenched workers not to
accept, demand or claim their financial dues, contrary to previously agreed on tripartite
recommendations. The Committee understands from the above that despite the company's
efforts, around 460 workers have not yet received compensation for their dismissals and
requests the Government to continue to actively engage with the parties and to facilitate
dialogue between them with a view to ensuring that the dismissed workers who had not been
reassigned are paid adequate compensation without delay. The Committee trusts that both
parties will engage in this process in good faith and will cooperate to reach a resolution to
this longstanding issue.
119. As to the examination by the National Industrial Relations Commission of claims of anti-union
discrimination filed by the KESC Labour Union (recommendation (b)), the Committee regrets
that the Government does not provide any information on this matter. Recalling once again
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that respect for the principles of freedom of association clearly requires that workers who
consider that they have been prejudiced because of their trade union activities should have
access to means of redress which are expeditious, inexpensive and fully impartial [see
Compilation of decisions of the Committee on Freedom of Association, sixth edition, 2018,
para. 1142] and given the time that has elapsed since the submission of the claims, the
Committee firmly expects that, if this has not yet been done, the NIRC will examine the pending
claims without delay so that, where applicable, adequate remedy can be ordered, and
requests the Government to keep it informed of any developments in this regard. The
Committee trusts that this issue will be resolved without delay and that the Government will
take measures to ensure, in the future, access to effective means of redress for alleged
prejudice based on trade union membership or activities.
120. Concerning the charges filed by the company against the dismissed workers
(recommendation (c)), the Committee recalls from its previous examination of the case that
the July 2018 tripartite meeting recommended that both parties negotiate with each other in
order to reach an amicable solution and that the Ministry of OPHRD was pursuing the
company to withdraw the cases and compensate the dismissed workers. Observing that the
Government does not provide any updates in this regard, the Committee requests it to indicate
whether any charges are still pending against the dismissed workers and if so, to pursue its
efforts in bringing the management and the union together with a view to reaching an
amicable solution to this long-standing issue.

Case No. 3289 (Pakistan)
121. The Committee examined this case, in which the complainants denounced military
intervention in collective bargaining negotiations, failure by two construction companies
to implement a collective bargaining agreement, anti-union dismissal of union
members, as well as delays in justice and the Government’s inability to ensure respect
for trade union rights, at its June 2018 meeting [see 386th Report, paras 514–530] and
on that occasion it formulated the following recommendations:
(a)

The Committee expects the Government to take the necessary measures to
ensure that in the future the military does not directly or indirectly
participate in collective bargaining negotiations.

(b)

While taking due note of the fact that the construction project is at its
concluding stage, the Committee expects the Government to take any
necessary measures to ensure that for the remainder of the project, the
December 2017 agreement concluded between the trade union and the
employers is fully implemented and that, should any further negotiations
take place at the construction site, the principle of bargaining in good faith
will be fully respected by all parties. The Committee requests the
Government to keep it informed of any developments in this regard.

(c)

The Committee requests the Government to take the necessary measures
to ensure that the court cases relating to the dismissals of the four trade
union leaders are rapidly concluded and effectively implemented by all
parties and to provide it with copies of the final decisions. While noting that
the construction project is at its concluding stage, the Committee requests
the Government to ensure that trade union leaders dismissed unlawfully
are reinstated without further delay or, once the project has been finalized
and reinstatement is impossible for objective and compelling reasons, paid
adequate compensation and any incumbent benefits.

122. In a communication dated 4 February 2020, the Government indicates that the
covenants of the agreement of December 2017 have been fully implemented and that
the workers concerned are being paid termination benefits, except the four workers who
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were dismissed by the contractor for reasons of non-punctuality, unsatisfactory
performance and inciting others to not follow the company procedure and compromise
the safety standards. The Government indicates that their cases are currently pending
in courts and that the judicial decisions will be implemented once rendered.
123. The Committee recalls that the allegations in this case involved a consortium of construction
companies involved in the construction of a power plant in Pakistan and that according to the
complainants, the companies failed to comply with the national labour law and collective
agreements and dismissed trade union members. The Committee further recalls that it had
previously observed from the information provided by the Government that as a result of its
efforts, an agreement was signed between the union and the contractor in December 2017
providing for the payment of terminal benefits to workers and that, since the project has been
substantially completed, around 4,000 workers benefited from it. The Committee welcomes
the Government’s indication that the agreement of December 2017 has been fully
implemented.
124. The Committee recalls that the complainants denounced unlawful dismissals of four active
trade union leaders and activists. The Committee observed that applications were filed to
court to declare the dismissals unlawful and that these applications were based on the alleged
lack of a written termination notice and also referred to trade union activities of the workers.
While noting that the construction project was at its concluding stage, the Committee
requested the Government to ensure that trade union leaders dismissed unlawfully were
reinstated without further delay or, if the project had been finalized and the reinstatement
was impossible for objective and compelling reasons, paid adequate compensation and any
incumbent benefits. The Committee notes with concern from the information provided by the
Government that the cases of the four dismissed workers are still pending. The Committee
must once again recall that no person should be prejudiced in employment by reason of
legitimate trade union activities and cases of anti-union discrimination should be dealt with
promptly and effectively by the competent institutions [see Compilation of decisions of the
Committee on Freedom of Association, sixth edition, 2018, para. 1077]. It once again
requests the Government to take the necessary measures to ensure that the court cases
relating to the dismissals of the four trade union leaders are rapidly concluded and effectively
implemented by all parties and to provide it with copies of the final decisions.

Case No. 3127 (Paraguay)
125. The Committee last examined this case at its June 2018 meeting, when it made the
following recommendations [see 386th Report, para. 552]:
(a)

The Committee requests the Government to take the necessary steps to
investigate the alleged anti-union motives for the mass dismissals and to
keep it informed in this respect, and particularly with regard to the outcome
of the judicial proceedings under way, and to send copies of the respective
rulings.

(b)

The Committee requests the Government to take the necessary steps to
promote within the binational entity: (i) collective negotiation in good faith
on conditions of work; and (ii) social dialogue and consultation between the
parties to address any issues that are still pending, including with regard to
the internal regulations of the binational entity, in the light of the principles
of freedom of association and collective bargaining. The Committee
requests the Government to keep it informed in this respect.

(c)

The Committee requests the Government to seek information from the
employers’ organization concerned, so that the Committee may be apprised
of its views and those of the binational entity.
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126. In a communication dated 7 January 2020, the Government provided the following
information in respect of the Committee’s recommendations, which convey the point of
view of the binational employer entity:
(i)

with regard to the alleged anti-union dismissals and judicial proceedings, the
binational entity states that no proceedings have been brought against it and,
consequently, no convictions or reinstatement orders have been issued – the
requested rulings cannot be sent as they do not exist;

(ii)

the collective agreement negotiations were concluded on 28 June 2012 (8 August
2013), and consequently, at the time of the alleged events (and also currently), no
collective bargaining process was under way;

(iii) the binational entity is governed by special international legislation and not by the
provisions of article 350 et seq. of the Labour Code and, in this context, the
executive council of the entity is responsible for drafting the staff regulations and
its administrative council for endorsing them;
(iv) the trade union leaders mentioned in the complaint were not entitled to trade union
immunity as negotiators of a collective agreement in 2013, as the negotiations had
concluded in June 2012 – the certificates of trade union immunity issued in 2013
were consequently cancelled, as they had been wrongfully issued (this was
established by way of Ministry of Labour decisions dated 18 September 2014 and
30 January 2015);
(v)

a total of 14 trade unions are registered in the binational entity and the guarantees
of freedom of association are respected; and

(vi) the Yacyretá Binational Entity Employees’ Union (SEMEBY) is currently inactive and
the mandate of its general secretary expired on 29 October 2014.
127. Under these circumstances, having taken due note of the information submitted by the
Government, observing that the complainant organization (the Single Confederation of
Workers of Paraguay) has not provided any further information, and trusting that the
necessary measures will be taken to continue to promote collective bargaining and social
dialogue in the binational entity in the light of the principles of freedom of association and
collective bargaining, the Committee considers this case closed and will not pursue its
examination.

Case No. 2856 (Peru)
128. The Committee recalls that this case is concerned with the collective dismissal of workers
from the Callao regional government in January 2007 and the subsequent dismissal in
March 2011 of the general secretary of the Callao Regional Government Workers’ Union,
Ms Clara Tica, on account of her trade union activity aimed at the reinstatement of the
dismissed workers. It also recalls that, by a decision of 28 April 2015, the Supreme Court
of Justice definitively resolved Ms Tica’s situation by upholding the 2013 reinstatement
decision in her favour. At its October 2017 meeting, the Committee expressed regret
that, despite the time that had elapsed and the judicial decision in her favour, Ms Clara
Tica had still not been reinstated in her original post or another post at a similar level,
and it firmly expected that the Government would provide information without delay on
the situation of the above-mentioned trade unionist [see 383rd Report, October 2017,
para. 75].
129. In its communication dated 20 September 2018, the Government states that Ms Tica
continues to work under a service provider contract, since neither the institutional pay
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structure nor the framework for the assignment of institutional staff has vacant posts
covered by the budget. This means that it is impossible for the Callao regional
government to create posts in accordance with the third transitional supplementary
provision of Act No. 28411 (National Budget System Act) and other public sector budget
legislation. The Government states that the creation of new posts is expressly prohibited
by law, and failure to comply would incur criminal liability. However, it indicates that the
entity concerned is taking a number of steps to ensure compliance with judicial orders.
In this regard, the human resources office asked the Regional Public Prosecutor for
information on judicial proceedings against the Callao regional government in order to
create a database to support the preparation of a management document entitled the
“provisional staff assignment framework”. Once this document has been approved by
the National Civil Service Authority, it will serve as the basis for requesting authorization
for posts from the Ministry of Economic and Financial Affairs. The Committee duly notes
the information provided and reiterates the firm expectation that the Government will take all
necessary steps to ensure compliance in the very near future with the 2015 ruling of the
Supreme Court of Justice and to ensure that Ms Clara Tica can be reinstated in a post similar
to the one from which she was dismissed in 2011. The Committee requests the Government to
keep it informed in this respect.

Case No. 2528 (Philippines)
130. The Committee last examined this case, submitted in October 2006, at its October 2015
meeting [see 376th Report, paras 92–102]. On that occasion, the Committee:
 Once again urged the Government to do its utmost to ensure expeditious
investigation of all the unresolved cases of murder of trade union members and
leaders, and to ensure that the perpetrators are brought to justice. It once again
requested the Government to keep it informed of developments in the procedure
of indictment of General Palparan for failing to prevent, punish or condemn killings
that took place under his command responsibility.
 Reiterated its firm expectation that the Government take expeditious and effective
measures to ensure the investigation, prosecution and trial of cases of abduction
and enforced disappearance and to keep it informed of the steps taken and the
relevant court rulings; and to provide information on the progress made in the
adoption of the Bill concerning enforced and involuntary disappearances or any
other relevant legislative measures.
 Once again requested the Government to provide information on the eventual
progress made in ensuring the full and swift resolution by the Commission on
Human Rights (CHR) of the remaining alleged cases of harassment and intimidation.
 Once again requested the Government to keep it informed of the review by the
Supreme Court and the CHR of the witness protection programme on the writ of
amparo adopted in 2007; on any application of the Anti-Torture Act No. 9745, as well
as of Act No. 9851 on crimes against international humanitarian law, genocide and
other crimes against humanity.
 Urged the Government to provide further specific information in relation to the
allegations of illegal arrest and detention regarding the AMADO-KADENA officers
and members; the 250 workers of a food and beverage company in Cabuyao; and
the 72 persons in Calapan City, Mindoro Oriental, of which 12 are trade union
leaders and advocates; to take all necessary measures so as to ensure that the
investigation and judicial examination of all cases of illegal arrest and detention
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proceed in full independence and without further delay, so as to shed full light on
the current situation of those concerned and the circumstances surrounding their
arrest. The Committee also requested the Government to communicate the texts of
any judgments handed down in the above cases, together with the grounds
adduced therefore; and to keep it informed of the outcome of the cases against
19 workers of a home decor producing factory.
131. The Government provides its observations in a communication dated 1 October 2019. It
reiterates information provided previously, indicating that out of the 39 cases of extrajudicial killings under this case, four had been endorsed by the National Tripartite
Industrial Peace Council-Monitoring Body (NTIPC-MB) to the Supreme Court to be
prioritized for prosecution and resolution and have already been resolved; and only six
other cases had been identified as Administrative Order No. 35 (AO 35) cases, in
particular concerning Diosdado Fortuna, Florante Collantes, Paquito Díaz, Abelardo
Ladera, Samuel Bandilla and Tirso Cruz. The Government indicates that these cases have
been assigned to the different Inter-Agency Committee (IAC) structures, including
special investigation teams, special investigation team for unresolved cases and special
oversight team, for case build-up and constant monitoring:
 The case of Diosdado Fortuna: An AO 35 special investigation team had been
created but no useful leads were found and the team therefore recommended this
case for closure. A special oversight team approved this recommendation in April
2014.
 The case of Florante Collantes: The special investigation team indicated that the
witness who could provide description of the gunman refused to do so. In May 2014,
the special oversight team approved the report and recommendation to close the
case, also taking into account the wish of the deceased’s wife who feared for her life
and for her family. The CHR has also investigated the case but with little progress.
 The case of Paquito Diaz: The case had been previously dismissed by the Office of
the Prosecutor. An AO 35 special investigation team was created but no eyewitness
has come forward to identify the gunman. In December 2016, the special oversight
team recommended the continuation of the investigation.
 The case of Abelardo Ladera: The case had been dismissed by the Office of the
Prosecutor for lack of probable cause. In December 2016, the special oversight team
recommended to refer the case to a special tracker team and to the appropriate
government agencies (the Public Attorney’s Office and the CHR).
 The case of Samuel Bandilla: The case had been dismissed by the Office of the
Prosecutor but a re-investigation has been ordered.
 The case of Tirso Cruz: The case had been dismissed by the local prosecutor due to
the lack of interest of the complainant but was later prioritized by the special
oversight team, particularly in the assessment of possible deficiencies in the
prosecution.
132. The Committee takes note of the information provided by the Government and recalls that the
present case concerns allegations of killings, grave threats, continuous harassment,
intimidation and other forms of violence inflicted on union leaders, members, organizers,
supporters and labour advocates.
133. With regard to the investigations of the unresolved cases of murder of trade union members
and leaders, the Committee notes that the Government reiterates that out of the 39 cases of
reported extra-judicial killings, four had been previously resolved by the Supreme Court (two
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with a conviction) and six other cases were considered as AO 35 cases, out of which two were
recommended for closure (Diosdado Fortuna and Florante Collantes) and four are at different
stages of investigation or verification by the relevant teams (Paquito Díaz, Abelardo Ladera,
Samuel Bandilla and Tirso Cruz). While taking due note of the updated information and
recalling that 20 cases had been previously closed [see 370th Report, October 2013,
para. 76(iv)], the Committee regrets that the Government does not provide details as to the
developments in the investigations into the other unresolved cases [see 370th Report, October
2013, paras 76(ii)–(iii) and 82], especially considering its previous indication that the IAC was
in the process of re-evaluating the cases to determine whether they fell under the AO 35. The
Committee also regrets to observe that very few cases have led to convictions of the
perpetrators and that, despite the time that has elapsed since the killings occurred, not all
cases have yet been concluded. In particular, the Committee once again deeply regrets that
the Government does not provide any information on the eventual progress made in the
investigation and resolution of the case of John Jun David et al., pertaining to the November
2004 Hacienda Luisita incident that claimed the lives of at least seven trade union leaders and
members (Jhaivie Basilio, Adriano Caballero, Jun David, Jesus Laza, Jaime Pastidio, Juancho
Sanchez and Jessie Valdez) and led to the injury of 70 others, and in relation to which nine
police officers had previously been identified as suspects and recommended to be charged for
multiple homicide [see 346th Report, June 2007, para. 1377(5) and 370th Report, October
2013, para. 82]. The Government also fails to inform about the investigation and eventual
prosecution of the additional alleged murders and attempted murders brought forward by
the complainant in communications dated 30 September and 10 December 2009 and 2 June
2010, which the Government previously reported as having been referred to the concerned
agencies for prompt action and speedy disposition [see 359th Report, March 2011, para. 1115;
364th Report, June 2012, para. 952 and 370th Report, October 2013, paras 79(i) and (iii) and
83].
134. In these circumstances, the Committee recalls that it is important that investigations into the
murders of trade unionists should yield concrete results in order to determine reliably the
facts, the motives and the persons responsible, in order to apply the appropriate punishments
and to prevent such incidents recurring in the future [see Compilation of decisions of the
Committee on Freedom of Association, sixth edition, 2018, para. 96]. The Committee also
observes that the 2019 Conference Committee on the Application of Standards noted with
concern the numerous allegations of murders of trade unionists and anti-union violence, as
well as the alleged lack of investigation thereto, and requested the Government to
immediately and effectively undertake investigations into the allegations of violence in
relation to members of workers’ organizations with a view to establishing the facts,
determining culpability and punishing the perpetrators. In view of the above and observing
the Government’s general indication to the Conference Committee that all alleged cases of
murders had been timely acted upon by the appropriate agencies and were being closely
monitored but that conviction has been the recurring and imposing challenge due to the lack
or insufficiency of evidence, the Committee urges the Government once again to do its utmost
to ensure expeditious investigation of all the unresolved cases of murder of trade union
members and leaders to ensure that the perpetrators are brought to justice and to provide
detailed information in this regard, including on the 2004 Hacienda Luisita incident and the
additional list of murders and attempted murders brought forward by the complainant in
2009 and 2010.
135. The Committee further notes that the Government does not inform about the developments
in the procedure of indictment of General Palparan for failing to prevent, punish or condemn
killings that took place under his command responsibility [see 364th Report, June 2012,
para. 932] but observes the Government’s indication to the 2019 Conference Committee that
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a retired army general and two others were convicted and sentenced to 40 years of
imprisonment. In the absence of further details in this regard, the Committee requests the
Government to clarify whether this conviction relates to the numerous allegations of extrajudicial killings in this case, in particular to the General’s failure to prevent, punish or condemn
killings that took place under his command, and if so, to provide a copy of the judgment.
136. Noting with deep regret that the Government has not provided any information on the
progress made in the investigation, prosecution and trial of cases of abduction and enforced
disappearance [see 370th Report, October 2013, paras 77 and 84], the Committee reiterates
its firm expectation that the Government take expeditious and effective measures in this
regard and keep it informed of the steps taken and the relevant court rulings as soon as they
are handed down. The Committee also observes that the Government does not provide any
information on the progress made in the adoption of the Bill concerning enforced and
involuntary disappearances, to which it has previously referred and which the Committee has
considered could represent an important step in acknowledging the existence of enforced
disappearances and ensuring significant and dissuasive sanctions [see 356th Report, March
2010, para. 1160]. The Committee requests the Government to provide information in this
regard to the Committee of Experts on the Application of Conventions and Recommendations
(Committee of Experts) to which it refers this legislative aspect of the case.
137. Further observing with regret that the Government does not provide any information with
regard to the resolution by the CHR of the remaining cases of harassment and intimidation
[see 370th Report, October 2013, paras 78, 79(ii)–(iii) and 85], the Committee once again
requests the Government to provide information on the eventual progress made in ensuring
the full and swift resolution by the CHR of the remaining alleged cases of harassment and
intimidation.
138. The Committee also notes the absence of any information provided in response to its previous
recommendations on the previously announced review by the Supreme Court and the CHR of
the witness protection programme on the writ of amparo adopted in 2007 and the application
of the Anti-Torture Act No. 9745, as well as of Act No. 9851 on crimes against international
humanitarian law, genocide and other crimes against humanity, but observes that the
Government representatives informed the 2019 Conference Committee on the Application of
Standards about a strategic planning regarding the provision of adequate assistance and
protection to witnesses under the Witness Protection Programme. The Committee requests the
Government to provide further details on the above matters to the Committee of Experts, to
which it refers this legislative aspect of the case.
139. Finally, considering the absence of any updates in this regard, the Committee urges the
Government once again to provide further specific information in relation to the allegations
of illegal arrest and detention regarding the AMADO-KADENA officers and members; the
250 workers of a food and beverages company in Cabuyao; and the 72 persons in Calapan
City, Mindoro Oriental, of which 12 are trade union leaders and advocates [see 364th Report,
June 2012, para. 968]. The Committee requests the Government to take all necessary measures
so as to ensure that the investigation and judicial examination of all cases of illegal arrest and
detention proceed in full independence and without further delay, so as to shed full light on
the current situation of those concerned and the circumstances surrounding their arrest. The
Committee also requests the Government to communicate the texts of any judgments handed
down in the above cases, together with the grounds adduced therefore; and to keep it
informed of the outcome of the cases against 19 workers of a home decor producing factory
[see 364th Report, June 2012, para. 966].
140. The Committee draws the special attention of the Governing Body to the extreme seriousness
and urgent nature of this case.
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Case No. 2652 (Philippines)
141. The Committee last examined this case at its October 2015 meeting [see 376th Report,
paras 103–111]. The present case concerns the alleged failure of the Government to
secure the effective observance of Conventions Nos 87 and 98, with respect to several
allegations of infringements of the rights to organize and collective bargaining on the
part of a vehicle-producing corporation (hereinafter “the enterprise”), including mass
dismissal of over 230 workers following their participation in union activities and strike
action. During the last examination of the case, the Committee welcomed the
Government’s out-of-the-box settlement initiative to set up a livelihood project equally
financed by the Government and the enterprise that would benefit all dismissed workers
and expected the Government to conduct an expeditious investigation into the
allegations of harassment, intimidation and threats against Ed Cubelo, President of the
enterprise Association (TMPCWA).
142. The complainant provides additional information in communications dated 10 August
2016, 12 May 2017, 23 October 2019 and 10 January 2020. It indicates that the
Department of Labor and Employment (DOLE) made serious and genuine efforts to
reach out to the enterprise, including by facilitating meetings between the parties and
repeated correspondence with senior management of both the enterprise and its parent
company. The complainant also provides detailed information on actions taken, together
with its support group in Japan, to seek settlement and to put pressure on the enterprise,
including correspondence with senior management of the enterprise and its parent
company, numerous protest actions and other campaigns. Nevertheless, the enterprise
did not show any willingness to settle the case and maintains its stance that it has no
obligation towards the dismissed workers. The complainant also considers that the
livelihood project, to which the enterprise was previously open, does not constitute
sufficient compensation for the mass dismissals and should rather be understood as a
project to avoid absolute poverty of the dismissed workers. Furthermore, following the
worsening of the political situation in the country in 2019, the enterprise resumed its
union-busting policy and the DOLE, despite continued efforts to seek a solution to the
case, has changed its stance towards the complainant, including by withdrawing the
educational assistance for displaced workers and their dependants granted in 2018.
143. In its latest communications, the complainant denounces continued union harassment
in the country, including a house search of the TMPCWA assistant treasurer, Ricky
Chavez. The complainant also denounces the adoption of Executive Order No. 70
pertaining to the creation of a national task force to end local communist armed conflict
and directing the adoption of a national peace framework to address the root causes of
insurgencies, internal disturbances, tensions and other armed conflicts and threats in
identified areas. It alleges that the Executive Order adopts an anti-terrorism and
insurgency approach and its purpose is to perpetuate attacks against legal mass
organizations and their leaders, including trade unions and labour activists. In particular,
the complainant alleges that it is used to “legalize” massive arrests of leaders, organizers
and workers and points to the arrest and detention of 62 activists in October 2019, as
well as the raiding of organizations’ offices.
144. The Government provides observations in communications dated 2 November 2016 and
1 October 2019. It reiterates information provided previously, indicating that the
remaining issue concerns the complainant’s claim for reinstatement or payment of
adequate compensation to approximately 100 workers who had not previously accepted
the compensation package offered by the enterprise. It asserts that through the DOLE it
continuously engaged with both the union and the enterprise to search for an equitable
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and mutually satisfactory solution to the current dispute, pursuant to the Committee’s
October 2015 recommendations. While the enterprise has been firm that reinstatement
is not possible since the Supreme Court had ruled with finality on the validity of the
dismissal and non-entitlement to severance pay of the dismissed workers, it remains
open to extending financial assistance to the 75 dismissed workers who have not yet
claimed it and states that this gesture should be considered as a satisfactory solution to
the pending issue. The Government also informs the Committee about the procedure
conducted under the Organisation for Economic Co-operation and Development (OECD)
Guidelines and the April 2019 recommendations, which encourage both the enterprise
and its parent company to conduct activities respecting the OECD Guidelines.
145. The Committee notes the detailed information provided by the complainant, as well as the
Government’s reply thereto. The Committee recalls that this is a long-standing case relating
to a number of allegations, including mass dismissals of union officers and members for
participation in peaceful assemblies. The Committee had previously reiterated principles of
freedom of association concerning anti-union dismissals and urged the Government to
intercede with the parties so as to reach an equitable negotiated solution with respect to the
approximately 100 dismissed workers who had not accepted the compensation package
offered by the company, including through the payment of adequate compensation if
reinstatement was no longer possible for objective and compelling reasons [see 365th Report,
November 2012, para. 185; 356th Report, March 2010, paras 1215–1216]. The Committee
recalls that the complainant’s request for reinstatement or payment of adequate
compensation and the allegations of harassment against the TMPCWA President remain the
outstanding issues of this case.
146. Concerning the issue of reinstatement or adequate compensation to the dismissed workers,
the Committee welcomes the Government’s numerous initiatives to reach settlement,
including through repeated correspondence with both the enterprise and the parent
company, but observes from the information provided that there continues to be a
fundamental disagreement between the parties on this matter. On the one hand, the
enterprise maintains its stance that the financial assistance offered to the dismissed workers
constitutes adequate compensation, especially in view of the validity of their dismissal as per
the decision of the Supreme Court, but that it remains open to extending the financial
assistance to 75 workers who had not previously accepted it, as well as to participate in the
DOLE’s proposal for a livelihood project. On the other hand, the complainant argues that a
livelihood project does not constitute adequate compensation for the mass dismissals but can
only be considered as an effort to keep the workers out of poverty and emphasizes that the
matter of compensation remains pending since all negotiations were halted due to the
substantial differences in positions between the parties. The Committee understands from the
above that, despite the Government’s repeated efforts, negotiations between the parties have
been stalled and that the parties have thus not reached any agreement, be it on compensation
to the dismissed workers or on the livelihood project. Regretting that more than 19 years after
the mass dismissals, this issue still remains pending, the Committee firmly encourages the
Government to continue to take all measures that could bring the parties to the negotiating
table and facilitate the dialogue between them, so as to settle this long-standing case and
contribute to reaching an equitable and mutually satisfactory solution for both parties.
147. As to the pending allegations of harassment against the TMPCWA President, the Committee
observes that the Government does not provide any concrete information in this regard. The
Committee further notes that the complainant denounces continued harassment of trade
unionists, including a house search of the TMPCWA assistant treasurer. Recalling that the
rights of employers’ and workers’ organizations can only be exercised within the framework
of a system that guarantees the effective respect of the other fundamental human rights [see
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Compilation of decisions of the Committee on Freedom of Association, sixth edition, 2018,
para. 70], the Committee firmly expects that the Government will conduct an expeditious
investigation into these allegations and requests it to take all necessary measures to ensure
that freedom of association may be exercised by the complainant, its members and officials,
in a climate free from violence, harassment and threats of intimidation of any kind.
148. Finally, the Committee notes the most recent allegations that the adoption of Executive Order
No. 70 in December 2018 aims at perpetuating attacks against legal mass organizations and
leaders, including trade unions and their activists, and that more than 60 activists were
arrested and detained in October 2019. The Committee invites the complainant to provide
additional information in this regard, including on the circumstances of the alleged arrests
and the nature of the organizations concerned, and requests the Government to review these
allegations so as to ensure that the incidents were not related to union activity. Further,
observing from the text of Executive Order No. 70 that, through a number of actions, the
national peace framework focuses on addressing the root causes of insurgencies, internal
disturbances and other tensions, the Committee expresses the firm expectation that the
Government will ensure that the Order is not misused to justify repression against trade
unionists and their legitimate activities.

Case No. 2716 (Philippines)
149. The Committee last examined this case, submitted in May 2009, at its June 2019 meeting
[see 389th Report, paras 70–78]. The present case concerns a Supreme Court decision
finding that workers who had shaved or cropped their hair while at work had engaged
in an unprotected illegal strike, and thus upholding the dismissal of 29 trade union
officers and allowing the dismissal of 61 trade union members, in violation of the
principles of freedom of association and expression. In its last examination of the case,
the Committee noted that its recommendations had been brought before the National
Tripartite Industrial Peace Council-Monitoring Body (NTIPC-MB) and requested the
Government to provide updated information on the current situation of the dismissed
workers, including any compensatory settlement agreements reached, and on any
findings made by the NTIPC-MB in this regard, as well as on the allegation that a
management-supported union was again established at the hotel. 1 The Committee also
expressed its expectation that the legislative amendments to article 278(g) of the Labor
Code, which concerns the automatic issuance of the assumption of jurisdiction power of
the Secretary of Labour, would be adopted in the very near future.
150. The Government provides its observations in a communication dated 1 October 2019. It
indicates that the amount of the separation pay to the dismissed workers is determined
by law or the collective bargaining agreement between the parties, which thus serve as
a measure of adequacy for the payment of the separation pay. The Government
reiterates that in May 2013, a joint resolution of the Tripartite Industrial Peace Council
and the Tripartite Executive Committee Labour Sector called on the Office of the SolicitorGeneral to make the necessary intervention for the Supreme Court to take into
consideration the Committee’s recommendations and review en banc its decision on the
case. The Government indicates that the Supreme Court ordered the Office of the
Solicitor-General to provide it with copies of all documents related to the ILO
proceedings. The Office of the Solicitor-General complied with the order in February
2016 and the Court has yet to issue a resolution en banc on its review of the case.

1

The Dusit Hotel Nikko.
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151. The Committee takes note of the information provided by the Government. With regard to the
2008 Supreme Court decision upholding the dismissal of 29 trade union officers and allowing
the dismissal of 61 trade union members, the Committee notes the Government’s indication
that the Office of the Solicitor-General provided the Supreme Court with copies of documents
related to the case and that the Court has yet to issue a resolution en banc on its review. The
Committee understands from the above that despite the Government’s previous indication
that the decision of the Supreme Court was final and executory, it appears that the Supreme
Court might review en banc its 2008 decision. The Committee requests the Government to
keep it informed of the outcome of the Supreme Court review of the case, as well as to provide
updated information on the current situation of the dismissed workers, including any
compensatory settlement agreements reached and any findings made by the NTIPC-MB in this
regard. The Committee firmly expects this long-standing issue to be resolved without further
delay.
152. Further observing that the Government does not provide any information on the allegation
that a management-supported union was again established at the hotel, the Committee
requests the Government once again to provide its observations on this matter. The
Committee trusts that all necessary steps are taken to ensure that trade unions at the hotel
are established in total independence from the employer and can, in practice, function without
any employer interference.
153. Concerning the amendment of article 278(g) of the Labor Code, the Committee notes that the
Government does not provide any information in this regard. It observes, however, from the
information submitted to the 2019 Conference Committee on the Application of Standards
that House Bills Nos 175, 711, 1908 and 4447 and Senate Bill No. 1221 (aimed at rationalizing
government intervention in labour disputes by adopting the essential services criteria in the
exercise of the assumption of jurisdiction power of the Secretary of Labour and Employment)
were expected to be refiled in the 18th Congress. Recalling that the legislative reform aiming
at amending article 278(g) of the Labor Code has been ongoing for many years and observing
that no significant progress appears to have been achieved in this regard, the Committee
firmly expects the legislative amendments to be adopted in the very near future and refers
this legislative aspect to the Committee of Experts on the Application of Conventions and
Recommendations.

Case No. 3159 (Philippines)
154. The Committee last examined this case, submitted in August 2015, at its June 2017
meeting [see 382nd Report, paras 519–543]. The present case concerns allegations of
anti-union practices carried out by a pharmaceutical company against the company
employees’ Association (BTCEA–FFW), including the registration of a new corporation to
get rid of the union and to renege its obligations under the existing collective agreement.
In its last examination of the case, the Committee noted with interest the February 2016
decision of the National Labour Relations Commission in which it found both the
company and the new corporation guilty of unfair labour practices and ordered the
payment of damages, as well as the perpetuation within the framework of the new
corporation of both the recognition of the union and the validity of the collective
agreement. The Committee urged the Government to ensure that the status of the union
and the collective agreement were valid pending any decision on appeal and requested
it to provide a copy of the arbitration decision.
155. The Government provides observations in a communication dated 1 October 2019,
indicating in particular that the Fourth Division of the National Labour Relations
Commission affirmed the February 2016 arbitration decision.
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156. The Committee notes with interest the above information and understands that the
BTCEA–FFW has been recognized as a legitimate bargaining agent within the framework of
the new corporation. In these circumstances, the Committee considers this case closed and
will not pursue its examination.

Case No. 3236 (Philippines)
157. The Committee last examined this case, which was submitted in September 2016 and
which concerns allegations of anti-union practices, including anti-union dismissals and
harassment, and the failure of the authorities to take corrective measures, at its June
2019 meeting [see 389th Report, paras 79–85]. On that occasion, the Committee
requested the Government to keep it informed of the decisions of the National Labour
Relations Commission (NLRC) in relation to the allegations of massive dismissals of trade
unionists, both on the ground of their involvement in the establishment of a trade union
and for their participation in the 2013 strike, as well as of the outcome of the mediation–
conciliation proceedings ongoing between the parties. The Committee also requested
the Government once again to take the necessary measures to ensure that, in the future,
appeals of administrative dissolution orders have a suspensive effect on both the
cancellation of a trade union’s registration and its delisting from the legitimate labour
union register.
158. The Government provides observations in a communication dated 1 October 2019. With
regard to the allegations that 58 workers were dismissed for exercising their right to
strike, the Government states that the November 2016 decision of the Executive Labour
Arbiter, declaring the 2013 strike illegal, and directing the company 1 to pay the
12 respondent strikers their separation pay of one month’s salary for every year of
service on humanitarian grounds, was appealed before the NLRC, which affirmed the
Arbiter’s decision. A motion for reconsideration was filed but it was denied by the NLRC
in August 2017. The Government adds that as per information from September 2018,
the three cases involving the company docketed before the Court of Appeals were
consolidated into one case, which is now before the Court of Appeals – Cagayan de Oro
City for resolution.
159. The Government also reiterates information provided previously that appeals against
administrative dissolution orders have a suspensive effect and the order granting the
delisting of the United Workers of Citra Mina Group of Companies Union (UWCMGCU)
from the roster of legitimate labour unions did not result in the cancellation of its
registration as the union remained entitled to the rights granted under the Labour Code.
160. The Committee takes due note of the information provided by the Government. It notes in
particular that the NLRC affirmed the 2016 decision of the Labour Arbiter, declaring the 2013
strike illegal and directing the company to pay a separation pay to 12 strikers, and that the
three cases involving the company docketed before the Court of Appeals were consolidated
into one case and are currently pending resolution. Albeit not clearly stated, the Committee
understands from the above that the pending consolidated case covers the anti-union
allegations raised by the complainant in this case. In these circumstances, the Committee
cannot but regret that, notwithstanding a considerable lapse of time (more than six years
since the alleged incidents), the proceedings at the national level have yet to give rise to a
comprehensive resolution of the concrete dispute and the serious allegations of mass
terminations on trade union grounds remain unresolved. Recalling that justice delayed is

1

Citra Mina Seafood Corporation.
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justice denied [see Compilation of decisions of the Committee on Freedom of Association,
sixth edition, 2018, para. 170], the Committee expects that all anti-union allegations raised by
the complainant – allegations of massive dismissals of trade unionists on the ground of their
involvement in the establishment of the trade union and for their participation in the 2013
strike – will be fully examined in the framework of the ongoing procedure before the Court of
Appeals, that the Court will render its decision without delay and that, if the allegations are
found to be true, the Government will take the appropriate remedial measures. The Committee
requests the Government to keep it informed of the decision of the Court of Appeals once
rendered, as well as of any other developments in this regard, including the outcome of the
previously mentioned mediation–conciliation proceedings ongoing between the parties.

Case No. 3022 (Thailand)
161. The Committee last examined this case, which was submitted in April 2013 and which
concerns allegations of anti-union dismissals, imposition of penalties for conducting an
industrial action and a number of failures in the law to protect the rights of workers and
trade unions, at its March 2019 meeting [see 388th Report, paras 62–69]. On that
occasion, the Committee requested the Government to: (i) keep it informed of any
developments with regard to the draft bill amending the State Enterprise Labour
Relations Act, 2000 (SELRA); (ii) provide information on any new developments
concerning 13 members of the State Railway Workers’ Union (SRUT) whose dismissal had
been confirmed by the Supreme Court; and (iii) endeavour to bring the parties together
with a view to resolving the pending issues, including sanctions imposed against seven
SRUT leaders for violations of strike prohibitions and the filing of corruption charges
against several union leaders.
162. In a communication dated 10 October 2019, two of the complainants – the International
Trade Union Confederation (ITUC) and the International Transport Workers’ Federation
(ITF) – requested the urgent intervention of the ILO in respect of new developments in
the present case and provided additional information in this regard. In particular, the
complainants denounce continued judicial harassment and anti-union attacks against
SRUT leaders by reason of their legitimate trade union activities. They allege that based
on the Attorney General’s order of prosecution, the Central Criminal Court for Corruption
and Misconduct Cases convicted 13 SRUT leaders for negligence of official duties under
section 166 of the Penal Code. The leaders face a sentence of up to five years of
imprisonment and a fine of 20,000 Thai baht (THB). Since the October 2019 decision, the
union leaders have been on bail at an amount of THB100,000 each and have been
ordered to present themselves to the court on 11 November 2019. In a communication
dated 23 October 2020, the complainants allege that on 21 October 2020, the Central
Criminal Court for Corruption and Misconduct Cases sentenced the 13 SRUT union
leaders to three years in prison and that the unionists have been granted bail pending
appeal. The complainants denounce the use of state bodies, such as the National AntiCorruption Commission (NACC), to undermine legitimate trade union activities and the
principles of freedom of association.
163. The complainants further state that seven SRUT leaders started paying the damages
ordered under the 2017 Supreme Court decision and recall that these amount to
THB24 million (approximately US$500,000) and were imposed for legitimate trade union
activities, contrary to the principles of freedom of association. They add that the
13 previously dismissed SRUT members – Wirun Sakaekum, Prachaniwat Buasri, Nittinai
Chaiyaphum, Sorawut Phothongkam, Thawatchai Boonwisoot, Saroj Rakchan, Sawit
Kaewvarn, Thara Sawangtham, Liam Mokngam, Pinyon Ruenphet, Arun Deerakchat,
Bunjong Bun-net and Supichet Suwanachatri – are again facing the threat of termination
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by the enterprise. Finally, the complainants express concern that the continued
harassment and anti-union attacks may result in bankruptcy of the union and its leaders,
as well as imprisonment of the workers, and therefore ask the Committee to call on the
Government to: withdraw the charges at the Central Criminal Court for Corruption and
Misconduct Cases; withdraw the fines and reimburse the seven union leaders for monies
deducted; ensure that the union leaders receive full compensation for lost wages and
benefits which they have not received since their reinstatement; and abrogate obsolete
laws that are contrary to its obligations under international labour standards, including
sections 33 and 77 of the SELRA and section 166 of the Penal Code.
164. The Government provides its observations in communications dated 22 March 2019 and
7 February 2020. As for the legislative reform, it indicates that the Ministry of Labour
proposed a draft bill that abrogates section 33 and nullifies section 77 of the SELRA and
contains additional provisions which allow industrial action among state enterprise
employees in line with the rules and procedures stipulated therein. The draft bill
underwent public hearing procedures and is currently being analysed under the
Legislation Drafting and Regulatory Impact Analysis Act, 2019.
165. With regard to the seven SRUT leaders, who were dismissed in 2011 and ordered to pay
a fine of THB24 million in response to violations of strike prohibitions, the Government
states that the workers fully exercised their rights across national judicial procedures,
that a writ of execution was issued to put in force the judgment but that the Ministry of
Labour and the relevant agencies, in cooperation with the enterprise, provide assistance
to the concerned union leaders. In January 2019, the enterprise appointed a Working
Committee on the Execution of Judgments Resulting from the Occupational Health and
Safety Initiative to consider the possible withdrawal of or refrainment from executing
the judgments resulting from this campaign. The Working Committee is chaired by a
member of the Committee of the enterprise and is composed of the Director of the
Human Resources Department, the Director of Finance and Accounting, the Head of
District Legal Office and an SRUT representative, with the Director of Legal Bureau and
the legal enforcement officer as the secretariat. The Government informs that the
suggestion to assist the seven leaders in reducing the fines was proposed to the
Committee for final consideration. At present, the enterprise provides immediate
assistance to the workers by paying the salary of THB25,000 per month, instead of
suspending the salary, so as to alleviate their difficulties. The Government adds that
Mr Sawit Kaewvarn, who is also the Secretary-General of the State Enterprise Workers’
Relations Confederation, plays an important role as a workers’ representative and has
been in a favourable relationship and cooperation with the Ministry of Labour for many
years.
166. Concerning the corruption charges filed against 13 SRUT leaders, the Government states
that the NACC has identified the workers for negligence of official duties and the case is
under criminal court process. The Government affirms that the Ministry of Labour is
ready to give positive information on international labour standards to the Court, if
requested, so as to ensure fairness for all parties. The Department of Labour and Welfare
also conducted a meeting with 15 relevant agencies in January 2020 to discuss the case
further with the aim of raising awareness of the agencies on the rights of workers and
the principle of freedom of association.
167. The Committee takes note of the information provided by the complainants and the
Government. In particular, it welcomes the Government’s indication that a draft law that
abrogates sections 33 and 77 of the SELRA underwent public hearings and is in the process of
being finalized. The Committee trusts that the draft law will be adopted without delay and will
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be in conformity with the principles of freedom of association, in particular as regards
industrial action of state enterprise unions and penalties imposable for violations of the
provisions on the right to strike. The Committee requests the Government to keep it informed
of any developments concerning the draft law and to provide a copy of the text once adopted.
168. With regard to the sanctions imposed against seven SRUT leaders in response to violations of
strike prohibitions, the Committee notes from the information provided that the workers have
started paying the fines in the amount of THB24 million but that the Ministry of Labour and
the relevant agencies, in cooperation with the enterprise, provide assistance to the union
leaders through the payment of their salary. The Committee also observes the Government’s
indication that a Working Committee has been appointed by the enterprise to consider the
possible withdrawal of or refrainment from executing the court’s decisions and that the
suggestion to assist the union leaders to reduce the fines is before the Working Committee for
final consideration. While welcoming these initiatives and the Government’s engagement in
exploring ways to alleviate the workers’ difficulties, the Committee regrets to observe that
following the issuance of a writ of execution, the concerned union leaders were obliged to
start paying the fines, especially considering that the fines had been imposed in response to
violations of strike prohibitions, which are themselves contrary to the principles of freedom of
association, and that their excessive amount is likely to have an intimidating effect on the
trade union and its leaders and inhibit their legitimate trade union activities [see
372nd Report, June 2014, para. 617]. In light of the above, the Committee requests the
Government to continue to endeavour to bring the parties together with a view to resolving
this pending issue and trusts that the ongoing discussions in the Working Committee or
through other channels will result in the withdrawal of the fines imposed on the SRUT leaders.
The Committee requests the Government to keep it informed of any developments in this
regard.
169. Concerning the dismissal of 13 SRUT members for having organized or participated in the
Occupational Health and Safety Initiative, the Committee recalls that the complainants had
previously mentioned reinstatement of the workers and payment of wages but observes that,
in their latest communication, they once again denounce the threat of imminent dismissal.
The Committee notes this with concern and wishes to recall that the dismissal of workers on
grounds of membership of an organization or trade union activities violates the principles of
freedom of association [see Compilation of decisions of the Committee on Freedom of
Association, sixth edition, 2018, para. 1104]. In these circumstances, the Committee requests
the Government to engage with the enterprise so as to ensure that the 13 SRUT members are
not subjected to the threat of dismissal or other forms of anti-union harassment and can freely
exercise their freedom of association rights.
170. As to the corruption charges filed against several SRUT leaders, the Committee notes with
concern the complainants’ allegations that the Central Criminal Court for Corruption and
Misconduct Cases convicted 13 SRUT leaders for negligence of official duties in relation to
legitimate trade union activities, including the Occupational Health and Safety Initiative, and
sentenced them to three years of imprisonment; the unionists are currently on bail pending
appeal. The Committee recalls in this regard that allegations of criminal conduct should not
be used to harass trade unionists by reason of their union membership or activities [see
Compilation, para. 80] and that the Committee has pointed out the danger for the free
exercise of trade union rights of sentences imposed on representatives of workers for activities
related to the defence of the interests of those they represent [see Compilation, para. 154]. In
view of the above and observing the Government’s indication that the case is currently before
the court, the Committee trusts that its conclusions will be brought to the attention of the
relevant court and that the charges against the SRUT leaders will be dropped, should they in
any manner relate to, or be motivated by, the exercise of legitimate trade union activities. The
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Committee requests the Government to keep it informed of any developments on this matter
and to reply to the latest communication from the complainants dated 23 October 2020.
171. Finally, observing the Government’s indication that the Department of Labour and Welfare
conducted a meeting with the relevant agencies in January 2020 to discuss the case so as to
raise awareness on the rights of workers and the principle of freedom of association, the
Committee trusts that all pending issues in this case will be resolved without delay, bearing in
mind the interests of all parties concerned, while ensuring a climate for the development of
harmonious labour relations and full respect for freedom of association.

Case No. 3164 (Thailand)
172. The Committee last examined this case, which was submitted in October 2015 and which
concerns allegations of legislative shortcomings, including restrictions on the right to
organize, the right to strike and to bargain collectively to several categories of workers,
as well as insufficient protection against acts of anti-union discrimination, at its June 2019
meeting [see 389th Report, paras 86–90]. On that occasion, the Committee noted with
interest the detailed information provided by the Government on the proposed
amendments to the Labour Relations Act (LRA) and the State Enterprise Labour Relations
Act (SELRA) and noted that the amendments should expand protection of workers
against anti-union discrimination and unfair treatment. Having recalled the prolonged
period of revision of the laws, the Committee expressed trust that the legislative
amendments would be adopted without delay and requested the Government to keep it
informed of any developments in this regard and to provide a copy of the revised LRA
and SELRA once adopted.
173. In its communication dated 7 February 2020, the Government informs that, in order to
ensure that all workers are entitled to the right to associate and collective bargaining in
line with international standards, the Ministry of Labour, on the basis of the
recommendations of the Committee, is in the process of amending the LRA and the
SELRA, so as to harmonize them with the principles of freedom of association. The
Government indicates that these amendments are key in preparing for the ratification
of Convention No. 98 and that it is also considering the feasibility of ratifying Convention
No. 87.
174. The Committee takes note of the information provided by the Government. In particular, it
welcomes the Government's indication that both the LRA and the SELRA are being revised
taking into account the Committee's recommendations, that these amendments are key in
preparing for the ratification of Convention No. 98 and that the Government is also assessing
the feasibility of ratifying Convention No. 87. In light of the above, the Committee firmly trusts
that the review of the labour legislation, that has been ongoing for a prolonged period of
time, will be concluded without delay and that the amended laws will be in full conformity
with the principles of freedom of association and collective bargaining. The Committee
requests the Government to keep it informed of the developments with regard to the revision
process and to provide a copy of the revised LRA and SELRA once adopted. The Committee also
encourages the Government to pursue its efforts in aligning national legislation with freedom
of association and collective bargaining, with a view to facilitating the ratification of the
relevant instruments in the future.
* * *

55

 GB.340/INS/16

Status of cases in follow-up
175. Finally, the Committee requests the governments and/or complainants concerned to
keep it informed of any developments relating to the following cases.
Case

Last examination
on the merits

Last follow-up
examination

2512 (India)

November 2007

March 2018

2603 (Argentina)

November 2008

November 2012

2715 (Democratic Republic of the Congo)

November 2011

June 2014

2743 (Argentina)

March 2013

November 2015

2749 (France)

March 2014

–

2797 (Democratic Republic of the Congo)

March 2014

–

2807 (Islamic Republic of Iran)

March 2014

June 2019

2871 (El Salvador)

June 2014

June 2015

2892 (Turkey)

March 2014

October 2015

2925 (Democratic Republic of the Congo)

March 2013

March 2014

2962 (India)

June 2015

June 2018

2977 (Jordan)

March 2013

November 2015

2988 (Qatar)

March 2014

June 2017

2991 (India)

June 2013

March 2019

3003 (Canada)

March 2017

–

3011 (Turkey)

June 2014

November 2015

3036 (Bolivarian Republic of Venezuela)

November 2014

–

3046 (Argentina)

November 2015

–

3047 (Republic of Korea)

March 2017

–

3054 (El Salvador)

June 2015

–

3058 (Djibouti)

March 2015

March 2019

3078 (Argentina)

March 2018

–

3083 (Argentina)

November 2015

–

3098 (Turkey)

June 2016

November 2017

3100 (India)

March 2016

–

3101 (Paraguay)

October 2015

June 2018

3107 (Canada)

March 2016

–

3110 (Paraguay)

June 2016

–

3119 (Philippines)

October 2019

–

3120 (Argentina)

March 2019

–
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Case

Last examination
on the merits

Last follow-up
examination

3123 (Paraguay)

June 2016

–

3128 (Zimbabwe)

March 2016

June 2019

3167 (El Salvador)

November 2017

–

3169 (Guinea)

June 2016

–

3182 (Romania)

November 2016

–

3201 (Mauritania)

June 2019

–

3202 (Liberia)

March 2018

–

3209 (Senegal)

March 2018

–

3227 (Republic of Korea)

March 2018

–

3229 (Argentina)

March 2018

–

3237 (Republic of Korea)

June 2018

–

3238 (Republic of Korea)

November 2017

–

3243 (Costa Rica)

October 2019

–

3248 (Argentina)

October 2018

–

3257 (Argentina)

October 2018

–

3268 (Honduras)

June 2018

–

3274 (Canada)

October 2018

–

3276 (Cabo Verde)

March 2018

–

3285 (Plurinational State of Bolivia)

March 2019

_

3288 (Plurinational State of Bolivia)

March 2019

_

3290 (Gabon)

June 2019

–

3314 (Zimbabwe)

October 2019

–

3334 (Malaysia)

October 2019

–

176. The Committee hopes that these governments will quickly provide the information
requested.
177. In addition, the Committee has received information concerning the follow-up of Cases
Nos 1787 (Colombia), 1865 (Republic of Korea), 2086 (Paraguay), 2153 (Algeria), 2341
(Guatemala), 2362 and 2434 (Colombia), 2445 (Guatemala), 2533 (Peru), 2540
(Guatemala), 2583 and 2595 (Colombia), 2656 (Brazil), 2679 (Mexico), 2684 (Ecuador),
2694 (Mexico), 2699 (Uruguay), 2706 (Panama), 2710 (Colombia), 2719 (Colombia), 2723
(Fiji), 2745 (Philippines), 2746 (Costa Rica), 2751 (Panama), 2753 (Djibouti), 2755
(Ecuador), 2756 (Mali), 2758 (Russian Federation), 2763 (Bolivarian Republic of
Venezuela), 2768 (Guatemala), 2793 (Colombia), 2816 (Peru), 2852 (Colombia), 2854
(Peru), 2870 (Argentina), 2872 (Guatemala), 2882 (Bahrain), 2883 (Peru), 2896
(El Salvador), 2900 (Peru), 2916 (Nicaragua), 2924 (Colombia), 2934 (Peru), 2944 (Algeria),
2946 (Colombia), 2948 (Guatemala), 2949 (Eswatini), 2952 (Lebanon), 2954 and 2960
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(Colombia), 2966 (Peru), 2976 (Turkey), 2979 (Argentina), 2980 (El Salvador), 2982 (Peru),
2985 (El Salvador), 2987 (Argentina), 2994 (Tunisia), 2995 (Colombia), 2998 (Peru), 3006
(Bolivarian Republic of Venezuela), 3010 (Paraguay), 3016 (Bolivarian Republic of
Venezuela), 3017 (Chile), 3019 (Paraguay), 3020 (Colombia), 3024 (Morocco), 3026 (Peru),
3030 (Mali), 3032 (Honduras), 3033 (Peru), 3040 (Guatemala), 3041 (Cameroon), 3043
(Peru), 3055 (Panama), 3056 (Peru), 3059 (Bolivarian Republic of Venezuela), 3061
(Colombia), 3065, 3066 and 3069 (Peru), 3072 (Portugal), 3075 (Argentina), 3077
(Honduras), 3085 (Algeria), 3087 and 3090 (Colombia), 3093 (Spain), 3095 (Tunisia), 3096
(Peru), 3097 (Colombia), 3102 (Chile), 3103 (Colombia), 3104 (Algeria), 3131 and 3137
(Colombia), 3146 (Paraguay), 3150 (Colombia), 3162 (Costa Rica), 3170 (Peru), 3171
(Myanmar), 3172 (Bolivarian Republic of Venezuela), 3177 (Nicaragua), 3180 (Thailand),
3188 (Guatemala), 3191 (Chile), 3194 (El Salvador), 3220 (Argentina), 3240 (Tunisia), 3244
(Nepal), 3253 (Costa Rica), 3272 (Argentina), 3278 (Australia), 3279 (Ecuador), 3286
(Guatemala), 3287 (Honduras), 3297 (Dominican Republic), and 3317 (Panama), which it
will examine as swiftly as possible.
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Case No. 3210
Interim report
Complaints against the Government of Algeria
presented by
–
the Autonomous National Union of Electricity and Gas
Workers (SNATEG)
supported by
–
Public Services International (PSI)
–
the International Union of Food, Agricultural, Hotel, Restaurant,
Catering, Tobacco and Allied Workers’ Associations (IUF)
–
IndustriALL Global Union (IndustriALL)
–
the International Trade Union Confederation (ITUC)
–
the General and Autonomous Confederation of Workers in
Algeria (CGATA) and
–
the Confederation of Productive Workers (COSYFOP)
Allegations: The complainant organization alleges a campaign of harassment and intimidation
of its officers and members by an enterprise in the energy sector, the refusal to implement
court decisions in favour of reinstatement for unfairly dismissed workers, as well as the public
authorities’ refusal to put an end to these violations of trade union rights

178. The Committee last examined this case (submitted in 2016) at its June 2018 meeting,
when it presented an interim report to the Governing Body [See 386th Report, approved
by the Governing Body at its 333rd Session (June 2018), paras 86 to 120]. Link to previous
examination
179. The Autonomous National Union of Electricity and Gas Workers (SNATEG) provided
additional information in communications dated 4 June and 27 August 2018, and 9 and
25 February, 22 May and 12 June 2019. The Confederation of Productive Workers
(COSYFOP), an umbrella organization to which SNATEG is affiliated, supported the
complaint and provided additional information in communications dated 27 August,
25 September, 11 and 15 October 2019 and 31 January 2020.
180. The Government provided its observations in communications dated 15 May 2018 and
7 January, 25 June and 19 November 2019.
181. Algeria has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), and the Workers’ Representatives Convention, 1971 (No. 135).

A.

Previous examination of the case
182. In its previous examination of the case, the Committee made the following
recommendations [see 386th Report, para. 120]:
(a)

The Committee expects the Government to ensure respect for the
aforementioned decisions applying the principles of freedom of association
concerning the right of minority trade unions to carry out their activities and
represent their members. It further expects the Government to take all
necessary measures to ensure that the provisions of the Act are

 GB.340/INS/16

59

implemented in respect of SNATEG if it is established that it meets the
criteria for representativeness.

B.

(b)

The Committee urges the Government to keep it informed of the Supreme
Court’s judgment in the appeal of the 15 December 2014 judgment of the
El-Harrouch court in the case involving Mr Abdallah Boukhalfa and the
enterprise.

(c)

The Committee urges the Government to keep it informed of the outcome
of the complaint allegedly brought by Mr Abdallah Boukhalfa against Mr
Mellal for usurpation of function and, in the interim, urges it to adopt a
neutral attitude in the case, including by refraining from any statement that
might be viewed as a form of interference in the operations of SNATEG.

(d)

The Committee urges the Government to indicate without delay whether
Ms Benmaiche has been reinstated in accordance with the court judgment
issued and whether she is still carrying out trade union activities.

(e)

Noting with concern the especially large number of union representatives
who, according to the complainant, have been wrongfully dismissed, and
recalling that the Government has a list of the names of all the
representatives who have been dismissed, the Committee urges the
Government to make inquiries in order to establish the grounds for these
dismissals and, if they prove to have resulted from legitimate trade union
activities, to take the necessary steps to secure the workers’ reinstatement
without loss of pay and ensure the application of the corresponding legal
sanctions against the enterprise. If reinstatement is not possible for
objective and compelling reasons, the workers concerned should be paid
adequate compensation so as to constitute a sufficiently dissuasive sanction
against anti-union dismissals. The Committee requests the Government to
keep it informed of the results of these inquiries without delay.

(f)

The Committee strongly urges the Government to take all necessary
measures to ensure peaceful labour relations in the enterprise and to
address the serious acts of anti-union discrimination reported. To that end,
it urges the Government to ensure that all of the allegations of
discrimination that the Committee has before it are investigated promptly
and to keep it informed in that regard. The Committee also expects the
Government to ensure that the relevant court judgments are duly
implemented. Such measures should help to create an environment that will
allow SNATEG to carry out its activities without interference or intimidation.

(g)

Noting that the direct contacts mission requested by the Committee on the
Application of Standards in June 2017 has not yet taken place, the
Committee expects the Government to accept the mission so that, in this
case, the measures taken in order to ensure that SNATEG and its members
enjoy an environment free from intimidation and violence and the progress
achieved in that regard can be assessed.

The complainant’s new allegations
183. In a succession of communications, SNATEG alleges the continued judicial harassment
of union leaders by the SONELGAZ Group (hereinafter “the enterprise”) and the
Government, particularly several complaints which led to Mr Mellal, the President of the
trade union, receiving prisons sentences and fines. SNATEG makes particular reference
to his conviction for slander of six months’ imprisonment without parole and a fine
equivalent to €2,000 in a ruling of 2 January 2017, while he was in the process of
reporting the sexual harassment and dismissal of a woman worker in a subsidiary of the
enterprise. Mr Mellal was also convicted of slander and sentenced to two months’
imprisonment without parole and a fine equivalent to €5,000 in a ruling of 17 November
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2017, rendered in absentia and, according to SNATEG, marred by a procedural flaw due
to a statement made against a former Energy Minister. Mr Mellal was also convicted of
possessing documents unlawfully and sentenced to six months’ imprisonment without
parole in a decision of 15 December 2016 of the Guelma Court. According to SNATEG,
these convictions were the enterprise’s retaliation to a report of overpricing. In general
terms, SNATEG has questions about the way in which the justice system has used certain
evidence against Mr Mellal (use of forgery validated by the court, conviction for a report
made in the context of union action). Lastly, SNATEG is astonished, for example, that
Mr Mellal was sentenced to two months’ imprisonment without parole for slander when,
in fact, he had sent the enterprise, in the form of a confidential internal document, a
formal notice reporting a case of corruption.
184. In their communications of February and September 2019, SNATEG and COSYFOP also
denounce the enterprise’s legal action for slander which, in 2018, led to sentences of
imprisonment without parole and fines for Mr Abdelkader Kouafi, Secretary-General of
the union, and Mr Benzine Slimane, President of the security workers’ section of the
enterprise, while they were speaking out against the working conditions in the company
as part of their mandate. The complainant organization also reports several new
convictions against Mr Mellal, one handed down on 8 May 2019 for slander following a
complaint from the enterprise and another handed down on 9 May 2019 for identity
theft following a complaint by the Ministry of Labour. In both cases, Mr Mellal was
sentenced to six months’ imprisonment without parole. In general terms, COSYFOP
denounces not only the now systematic practice of initiating legal proceedings, including
by the Government, to obstruct the trade union activities of its leaders, but also the
increasingly harsh sentences handed down, as an additional means of intimidation.
185. Furthermore, the complainant organization alleges that the justice system is one-sided
and has not followed up on any of the numerous complaints that it has lodged with the
courts. This includes complaints against the enterprise for forgery and the use of
forgeries before some ten courts in the country, as the enterprise is allegedly claiming
that an administrative decision has been issued to withdraw SNATEG’s registration.
There are also several complaints against the directors of the enterprise for slander and
obstructing freedom of association, as well as complaints of forced membership of a
union (deduction at source of trade union dues in favour of another trade union in the
enterprise). Lastly, SNATEG denounces the inaction of the National Anti-Corruption
Office, with which it lodged a complaint against the enterprise for misappropriation of
public assets.
186. In its successive communications from August 2018 to June 2019, SNATEG alleges that
the Government has interfered in its internal operations by reporting that it had
dissolved voluntarily. SNATEG denies the Government’s assertion before the ILO
supervisory bodies that the organization voluntarily decided to dissolve during a general
assembly held in October 2017. According to the complainant organization, contrary to
the Government representative’s statement before the Committee on the Application of
Standards of the International Labour Conference (107th Session, May–June 2018)
referring to this general assembly allegedly held on 7 October, a national congress of
SNATEG was held on 6 and 7 December 2017 at its headquarters with the participation
of the delegates from all the wilayas (provinces) which unanimously decided not to
dissolve the union. The deliberations of the congress and the decisions taken, including
the decision not to dissolve the union, were the subject of a report drawn up by a court
official, which was transmitted to the Ministry of Labour, Employment and Social Security
(document provided in the complaint).

 GB.340/INS/16

61

187. In addition, SNATEG denounces an administrative decision to withdraw its registration
taken by the Government on 16 May 2017 (Decision No. 297), which the Government and
the enterprise are invoking before the courts, despite the Government representative
having denied its existence before the Committee on the Application of Standards in June
2017. In addition to recalling that the administrative dissolution of trade unions is not
possible under the principles of freedom of association, SNATEG alleges that the appeals
it has brought before the courts to challenge this decision have been rejected. The
complainant organization reports that it appealed to the Council of State against the
rejection of the previous appeals, and this appeal was rejected in July 2019, contrary to
the Committee on the Application of Standards’ explicit recommendations in June 2019
to the Government to review the decision to dissolve the trade union.
188. Furthermore, SNATEG recalls several court rulings recognizing Mr Mellal as the
legitimate President of the trade union. The complainant organization makes particular
reference to the decision of the investigating judge of the El-Harrouch Court of
23 January 2017 dismissing Mr Abdallah Boukhalfa’s action against Mr Mellal for
usurpation of the function of President of the union. It also refers to the decision of the
Indictments Chamber of the Guelma Court of 6 February 2017, as well another decision
from the same court of 27 November 2017 ordering the reinstatement of Mr Mellal in
his job and his position as trade union delegate and leader. In this regard, SNATEG
alleges that the enterprise has refused to implement this court ruling on the grounds
that it has filed an appeal. This situation constitutes a serious impediment to its activities
and a violation of Act No. 90-14 of 1990 on the exercise of trade union rights. SNATEG
alleges that the labour inspectorate refuses to acknowledge this violation.
189. With regard to the unfair dismissal of trade union members and leaders, SNATEG and
COSYFOP indicate that the workers who were reinstated by the enterprise without any
compensation for unfair dismissal were forced to leave the union and join another trade
union present in the enterprise. Trade union members who refused to be blackmailed in
this way have still not been reinstated. This includes trade union members who have a
legal order for reinstatement that the enterprise is refusing to carry out (Mr Raouf Mellal,
President of the trade union; Mr Kouafi Abdelkader, Secretary-General; Mr Benarfa
Wahid, Chairperson of the eastern national committee; Mr Araf Imad, Chairperson of the
Southern National Committee; and Mr Djeha Makhfi, Chairperson of the MPVE union
section). This also involves trade union members for whom the labour inspectorate has
requested reinstatement, in application of section 56 of Act No. 90-14. However, the
inspectorate did not complete the reinstatement process on the instructions of the
Ministry of Labour (Mr Benhadad Zakaria, member of the National Committee;
Mr Slimani Mohamed Amine Zakaria, Chairperson of the National Committee for Young
Workers; and Mr Chertioua Tarek, Chairperson of the Communications Committee).
Lastly, this concerns trade union members who have taken legal action, but are still
awaiting a decision (Mr Mekki Mohamed, member of the National Committee;
Mr Benzine Slimane, President of the National Federation of Security and Prevention
Workers; Mr Guebli Samir, Chairperson of the Central National Committee; and
Mr Meziani Moussa, President of the National Federation of Gas and Electricity
Distribution Workers). These leaders were all dismissed in 2017, with the exception of
Mr Mellal, who was dismissed in 2015. In this regard, the trade union alleges that the
enterprise has refused to implement the court ruling of November 2017 ordering the
reinstatement of Mr Mellal and, under the Code of Civil and Administrative Procedure, a
cassation appeal is not a ground for suspending the implementation of the court ruling.
The trade union further indicates that several dismissed leaders no longer have the
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necessary income to take legal action to follow up on appeals or enforce reinstatement
decisions.
190. With regard to the unfair dismissal of Mr Mellal, COSYFOP refers to a Supreme Court
decision of 3 October overturning the Guelma Court of Appeal’s decision of 27 November
2017. COSYFOP alleges that Mr Mellal and SNATEG were not notified of the Supreme
Court decision, as required under the law. In addition to denouncing the dilatory
administration of justice with regard to a case of dismissal that occurred in 2015,
COSYFOP denounces the complacency of a justice system which hands down decisions
that run counter to international conventions and the recommendations reiterated for
several years by the ILO supervisory bodies.
191. SNATEG recalls that, in addition to the dismissal and harassment of its leaders, the
authorities have resorted to particularly violent police repression of its activities,
including during a peaceful demonstration, held on 3 February 2019 in front of the
Ministry for Labour, Employment and Social Security, to demand the reinstatement of
trade union members who had been dismissed two years previously and the
implementation of the recommendations of the Committee on the Application of
Standards. On this occasion, all of the trade union leaders were held at the police station
for seven hours, their mobile phones were confiscated and some were detained.
192. SNATEG urges the Committee to compel the Government to comply with international
standards on freedom of association, to implement without further delay the court
decisions to reinstate its leaders, to review the decision to dissolve the union as
requested by the ILO supervisory bodies, and thus to recognize the right of workers to
join the trade union organization of their choice and to allow the union to carry out its
activities without hindrance or interference.

C.

The Government’s response
193. In communications dated 15 May 2018 and 7 January 2019, the Government once again
disputes that Mr Raouf Mellal, who signed the complaint as the President of the
complainant organization, is a trade union representative, and maintains that SNATEG
was dissolved voluntarily by a unanimous vote of members present at a general
assembly held on 7 October 2017. The Government recalls that the voluntary dissolution
of trade unions is provided for in section 29 of Act No. 90-14 of 2 June 1990 on the
exercise of trade union rights, which stipulates that voluntary dissolution shall be
decided by members of the trade union or duly appointed delegates, in accordance with
the provisions of its statutes. It indicates that SNATEG’s statutes provide for voluntary
dissolution. The authorities simply took note of this dissolution by removing the trade
union’s reference number from the register of trade union organizations. The
Government adds that Mr Mellal lodged an appeal seeking to overturn the voluntary
dissolution of SNATEG, which was rejected by the Council of State in a decision handed
down on 19 July 2018.
194. With regard to the alleged unfair dismissal of 46 trade union leaders, of whom
the complainant organization previously provided a list, the Government referred
to the information provided in writing to the Committee on the Application of Standards
(May–June 2018) and to the statement by the Government representative that, of the
cases listed, a large majority had been settled through reinstatement, reassignment or
voluntary retirement. However, a number of workers have not been reinstated and two
registered union members were not part of the enterprise’s workforce.
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195. Furthermore, the Government contests the complainant organization’s allegation that a
court ruling confirmed Mr Mellal as the legitimate President. On the contrary, the
Government provides a copy of a letter from the Ministry of Justice stating that the
El-Harrouch Court has not handed down any ruling with the reference put forward by
the complainant organization recognizing Mr Mellal as the President of SNATEG. The
Government confirms the existence of an internal conflict between Mr Boukhalfa and
Mr Mellal over the presidency of the union and legal action brought in this respect by
Mr Boukhalfa for usurpation of office.
196. With regard to Mr Mellal’s situation, the Government provides, in its communication of
November 2019, a copy of a decision of the Supreme Court of 3 October 2019
overturning the decision of the Guelma Court of Appeal of 27 November 2017, without
a referral. The Government recalls that the decision of the Guelma Court had overturned
the ruling of 21 September 2016 of the Guelma tribunal dismissing Mr Mellal’s appeal
against his dismissal for third-degree professional misconduct. The Government states
that Mr Mellal has exhausted all the rights of appeal available under the law in respect
of his dismissal from the enterprise.
197. The Government affirms that its role in the present case is limited to ensuring
compliance with the legal and regulatory provisions on freedom of association. It
considers that all the complainant organization’s allegations are without evidence and in
light of the last information provided by the Government, it requests the Committee to
consider the case as closed.

D.

The Committee’s conclusions
198. The Committee notes that the present case concerns allegations that an enterprise in the
energy sector has refused to allow an officially registered trade union to carry out its activities,
has undertaken a campaign of harassment and intimidation of the union’s officers and
members and that the public authorities have refused to put an end to these violations of
trade union rights or to enforce the court rulings in the union’s favour.
199. The Committee examined this case taking into account the information provided in the
complaint, as well as information from the other ILO supervisory bodies that have examined
the case since its last examination in June 2018, in particular the Committee of Experts on the
Application of Conventions and Recommendations (CEACR) and the conclusions of the
Committee on the Application of Standards of the International Labour Conference, based on
the comments of the CEACR. The Committee also had access to information from the highlevel mission requested by the Committee on the Application of Standards, which visited the
country in May 2019 and of which some of the conclusions and recommendations referred to
the situation of SNATEG.
200. In its previous examination of the case, the Committee noted with concern the especially large
number of union representatives (members of its National Board, national committees,
national federations and trade union branches in the wilayas) who, according to the
complainant, have been wrongfully dismissed by the enterprise. Noting that the Government
had received from SNATEG a list of the names of all the representatives who had been
dismissed, the Committee urged the Government to make inquiries in order to establish the
grounds for these dismissals and to keep it informed of the outcomes and measures taken. At
that time, the Committee recalled the need, if the dismissals proved to have resulted from
legitimate trade union activities, to take the necessary steps to secure the workers’
reinstatement without loss of pay and ensure the application of the corresponding legal
sanctions against the enterprise. If reinstatement was not possible for objective and
compelling reasons, the workers concerned should be paid adequate compensation so as to
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constitute a sufficiently dissuasive sanction against anti-union dismissals. The Committee
notes that, according to SNATEG, the majority of workers have been reinstated at the
enterprise, but without any compensation for unfair dismissal. Furthermore, these workers
were reportedly forced to leave the union and join another union present in the enterprise. In
this regard, the Committee recalls that any coercion of workers or trade union officers to
revoke their union membership constitutes a violation of the principle of freedom of
association, in violation of Convention No. 87 [see Compilation of decisions of the
Committee on Freedom of Association, sixth edition, 2018, para. 1198]. The Committee
requests the Government to provide information thereon.
201. According to SNATEG, the union leaders who refused this blackmail from the enterprise still
have not been reinstated. This includes trade union members who have a legal order for
reinstatement that the enterprise is refusing to carry out (Mr Raouf Mellal, President of the
trade union; Mr Kouafi Abdelkader, Secretary-General; Mr Benarfa Wahid, Chairperson of the
eastern national committee; Mr Araf Imad, Chairperson of the southern national committee;
and Mr Djeha Makhfi, Chairperson of the MPVE union section). This also involves trade union
members for whom the labour inspectorate has requested reinstatement, in application of
section 56 of Act No. 90-14. However, the inspectorate did not complete the reinstatement
process on the instructions of the Ministry of Labour (Mr Benhadad Zakaria, member of the
national committee; Mr Slimani Mohamed Amine Zakaria, Chairperson of the national
committee for young workers; and Mr Chertioua Tarek, Chairperson of the communications
committee). Lastly, this concerns trade union members who have taken legal action, but are
still awaiting a decision (Mr Mekki Mohamed, member of the national committee; Mr Benzine
Slimane, President of the National Federation of Security and Prevention Workers; Mr Guebli
Samir, Chairperson of the central national committee; and Mr Meziani Moussa, President of
the National Federation of Gas and Electricity Distribution Workers). These leaders were all
dismissed in 2017, with the exception of Mr Mellal, who was dismissed in 2015.
202. The Committee notes that the Government sent a list to the Committee on the Application of
Standards of the 107th Session of the International Labour Conference (May–June 2018)
providing information on the situation of the dismissed trade union leaders. A majority of
cases have been resolved through reinstatement in the workplace. The Government does not
specify whether this reinstatement was accompanied by the payment of compensation for
unfair dismissal. The list provided by the Government further confirms that a number of
workers have not been reinstated and mentions two registered trade unionists who are not
part of the enterprise’s workforce, including Mr Abdelkader Kouafi, Secretary-General of
SNATEG. The Committee also notes that the Government’s list does not provide information
regarding the situation of Mr Mellal, President of the trade union, or Ms Sarah Benmaiche,
union delegate and member of the SNATEG Women’s Committee, who was allegedly harassed
and then dismissed and whose reinstatement, ordered by the courts in 2015, will never be
carried out by the enterprise in the absence of coercive measures from the public authorities.
203. The Committee notes with regret that despite the time elapsed, the public authorities appear
not to have taken any tangible action to enforce the court and labour inspectorate decisions
ordering the reinstatement of trade unionists. The Committee recalls that the list of unresolved
cases was previously sent to the Government for investigation and action. Furthermore, the
Committee notes that the high-level mission, referring to the situation of SNATEG, expressed
concern about the non-enforcement of decisions and the excessive judicialization of
procedures, which could create a climate of impunity and cast doubt on the impartiality of the
judiciary. The Committee notes with concern that this excessive judicialization could result in
several dismissed leaders being unable, for lack of resources, to take legal action to request
their reinstatement, as reported by SNATEG. The Committee recalls that cases concerning antiunion discrimination should be examined rapidly, so that the necessary remedies can be really
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effective; an excessive delay in processing such cases constitutes a serious attack on the trade
union rights of those concerned. [See Compilation, para. 1139]. In view of the above, the
Committee expects the Government to take all necessary measures to ensure that court and
labour inspectorate decisions, some of which date back to 2017, regarding the reinstatement
of SNATEG members are executed without further delay and without loss of pay. The
Committee requests the Government to keep it informed of any new developments in this
regard. The Committee also expects the Government to take all the necessary measures to
ensure that the appeals still pending are dealt with without further delay. The Committee
requests the Government and the complainant organization to keep it informed of any new
developments regarding the status of the appeals.
204. As regards the situation of Ms Sarah Benmaiche, the Committee notes with concern the
indication in the report of the high-level mission that she, like her family, has been subjected to
intimidation which has led her to withdraw from trade union action. Noting that
Ms Sarah Benmaiche does not appear in the list of unresolved cases of dismissal provided by
the complainant organization, the Committee urges the Government to inform it without
delay of her professional situation and to specify whether she has been reinstated by the
enterprise.
205. The Committee also recalls its previous recommendation concerning the situation of
Mr Abdallah Boukhalfa, whose dismissal was overturned by a decision of 15 December 2014
of the El-Harrouch Court, which also ordered the enterprise to pay damages and cover legal
costs. In order to follow up on its recommendation, while noting that Mr Boukhalfa is not
included in the list of unresolved cases of dismissal provided by the complainant organization,
the Committee urges the Government to indicate whether the Supreme Court, before which
the enterprise brought this case, has handed down its decision in this regard and to clarify
Mr Boukhalfa’s professional situation.
206. The Committee takes note of the information concerning the legal action brought by
Mr Mellal, President of SNATEG, following his dismissal in 2015. It notes that the
Guelma tribunal, in a decision of 21 September 2016, dismissed the complaint requesting the
cancellation of the dismissal decision. The tribunal acknowledged the violation of the legal
provisions requiring any summons to a disciplinary board to be issued seven days in advance;
Mr Mellal was notified of the summons on the day of the meeting. The tribunal also recognized
the violation of sections 54 and 55 of Act No. 90-14, which require the prior notification of the
trade union in cases of disciplinary measures against a trade union representative. However,
the tribunal dismissed the complaint on the basis of its reading of section 73-4 of Act No. 9011 on labour relations (conditions for overturning a dismissal for failure to comply with
procedures). The Guelma appellate Court (Social Chamber), to which Mr Mellal appealed,
handed down its decision on 27 November 2017. In this regard, the court recognized
Mr Mellal’s status as a trade union delegate and confirmed that the enterprise had failed to
comply with its obligation to inform the union before taking any disciplinary action against
him. Thus, the court overturned the ruling of the Guelma tribunal, which “did not properly
assess the facts and did not apply the law appropriately”. The Committee notes that the
enterprise lodged a cassation appeal with the Supreme Court on 4 April 2018. The Supreme
Court issued a ruling on 3 October 2019 in which it overturned the ruling of 27 November
2017 of the Guelma Court on the grounds that the latter was wrong to agree to rule on the
appeal of the Guelma tribunal decision of 21 September 2016, to which the case was referred
in the first and last instance under section 73-4 of Act No. 90-11.
207. The Committee notes the indication that neither Mr Mellal nor SNATEG were notified of the
Supreme Court’s decision, as required under the Code of Civil and Administrative Procedure.
In addition to alleging the dilatory administration of justice in a case of dismissal that
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occurred in 2015, COSYFOP denounces a complacent judiciary, which has handed down
decisions contrary to international conventions and the recommendations reiterated for
several years by the ILO supervisory bodies. The Government indicates that Mr Mellal has
exhausted all the appeals available under the law with respect to his dismissal from the
enterprise. The Committee notes with deep concern the particularly long period of time that
has elapsed without a final decision from the courts regarding Mr Mellal’s dismissal, which
took place in 2015. The Committee recalls that it has always considered that the Government
is responsible for preventing all acts of anti-union discrimination and it must ensure that
complaints of anti-union discrimination are examined in the framework of national
procedures which should be prompt, impartial and considered as such by the parties [see
Compilation, para. 1138]. The Committee regrets that a prompt procedure considered to be
impartial does not appear to have been ensured in this case. The Committee notes with
concern that the bodies examining the merits of the case found serious failures by the
enterprise to comply with its legal obligations of notification, which those bodies assert denied
Mr Mellal the opportunity to hear the grievances against him and to prepare his defence, even
though the sanction foreseen was dismissal. However, the ruling of the Guelma tribunal did
not take into account these serious violations of Mr Mellal’s right to defence in a more
consistent manner when reviewing the dismissal measure.
208. Furthermore, the Committee notes with concern SNATEG’s allegations of the judicial
harassment of its officers, particularly its President. The Committee notes the numerous
lawsuits brought between 2017 and 2018, some of them initiated by the Government itself,
against SNATEG leaders Mr Mellal, Mr Kouafi and Mr Slimane, and the convictions for slander
handed down by the courts imposing prison sentences and fines. Lastly, the Committee is
concerned at COSYFOP’s indication that recourse to the courts, particularly by the
Government, is now systematically used to obstruct trade union action, and the fact that the
sentences handed down are increasingly severe, as an additional means of intimidation. The
Committee, not wishing to enter into the substance of the court rulings handed down, recalls
that the full exercise of trade union rights calls for a free flow of information, opinions and
ideas, and to this end, workers, employers and their organizations should enjoy freedom of
opinion and expression at their meetings, in their publications and in the course of other trade
union activities. Nevertheless, in expressing their opinions, trade union organizations should
respect the limits of propriety and refrain from the use of insulting language. The Committee
also draws the Government’s attention to the fact that the systematic threat of criminal
charges in response to legitimate opinions of trade union representatives may have an
intimidating and detrimental effect on the exercise of trade union rights [see Compilation,
paras 236 and 237]. The Committee expects the Government to establish a harmonious and
stable labour relations climate in which trade union leaders can carry out their activities in
defence of their members’ interests without fear of criminal prosecution or imprisonment.
209. The Committee notes the diverging opinions of the Government and the complainant
organization regarding the voluntary dissolution of SNATEG. The Committee notes the
Government’s indication that SNATEG was dissolved voluntarily following a unanimous vote
of members present at a general assembly held on 7 October 2017. The Ministry of Labour,
Employment and Social Security was notified of this dissolution on the same day by means of
a report drawn up by a court officer. The Government, recalling that the voluntary dissolution
of a trade union organization is carried out in accordance with Act No. 90-14 of 2 June 1990
and the statutes of the organization concerned, states that it simply took note of that
dissolution by acknowledging receipt of the report in a letter addressed to
Mr Abdallah Boukhalfa and by removing the reference number of the trade union from the
register of trade union organizations. The Government adds that Mr Mellal lodged an appeal
to overturn the voluntary dissolution of SNATEG but it was rejected by the Council of State in
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a final decision handed down on 19 July 2019. The Committee notes that, for its part, SNATEG
denounces this dissolution as government interference in its internal functioning. According
to SNATEG, the decision to annul the administrative registration of the union (Administrative
Decision No. 297 of 16 May 2017) is being used by the enterprise, including before the courts,
to prevent the union from carrying out its activities. In June 2017, the Government denied
before the Committee on the Application of Standards that it had taken such an administrative
decision. The Government subsequently issued a press release on 3 December 2017
announcing the voluntary dissolution of SNATEG under Act No. 90-14, following receipt of a
court official’s report. However, the SNATEG points out that, under section 29 of the Act,
voluntary dissolution shall be announced by the members of the trade union organization or
their duly appointed delegates in accordance with the provisions of its statutes. SNATEG points
out that its statutes provide that dissolution shall be decided at a national congress. The
general assembly to which the Government refers in its press release therefore had neither
the competence nor the authority to decide on dissolution. SNATEG adds that, contrary to the
Government’s indications, a national congress was held on 6 and 7 December 2017 at its
headquarters, with the participation of all delegates from the wilayas, which unanimously
decided not to dissolve the union. The deliberations of the congress and the decisions taken,
including the decision not to dissolve the trade union, were the subject of a report drawn up
by a court official, which was transmitted to the Ministry of Labour, Employment and Social
Security. SNATEG alleges that the legal decisions rejecting the appeals to overturn its
administrative dissolution are serious violation of the principles of freedom of association
recognized in the conventions ratified by Algeria.
210. The Committee notes that both the complainant organization and the Government indicate
that the matter of the leadership of SNATEG has been referred to the courts. The Committee
notes that the complainant organization refers to several court decisions recognizing
Mr Mellal as the legitimate President of the union. These include an order by the investigating
judge of the El-Harrouch Court of 23 January 2017 dismissing Mr Boukhalfa’s appeal against
Mr Mellal, and the decision of the Guelma Court of 27 November 2017 ordering Mr Mellal’s
reinstatement to his position as leader of SNATEG. The Committee notes, however, that the
Government contests the allegation that Mr Mellal has been confirmed as a legitimate
President by the judiciary. To this effect, the Government provides a copy of a letter from the
Ministry of Justice indicating that the El-Harrouch Court has not handed down any ruling with
the reference put forward by the complainant organization recognizing Mr Mellal as the
President of SNATEG.
211. The Committee notes that the dissolution of SNATEG was first raised before the Committee on
the Application of Standards in June 2017, when the Government denied the existence of an
administrative decision to dissolve the union. However, the Committee notes that, shortly
afterwards, the Government issued a press release announcing the dissolution of SNATEG,
reportedly following a general assembly of the union convened by Mr Boukhalfa, which
decided on the dissolution. The Committee notes in this regard that SNATEG’ statutes provide
that its dissolution may only be decided by a national congress. The general assembly
convened in October 2017, to which the Government refers, does not appear to be the
competent body to decide on the dissolution of the SNATEG under the texts governing the
functioning of the union. Furthermore, the Committee notes that, while SNATEG claims that a
congress was held in December 2017 confirming the non-dissolution of the union and that a
report of that congress was communicated to the Government, the authorities do not appear
to have taken this into account when they upheld the decision to dissolve the union. This
situation naturally raises questions regarding the possible interference by the authorities.
Moreover, the Committee notes that no one other than the Government representatives
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wished to meet the high-level mission to contradict the position of Mr Mellal and the SNATEG
representatives challenging the decision to dissolve the trade union.
212. In the light of the foregoing, the Committee considers it necessary to determine the
circumstances that led to the administrative decision approving the dissolution of SNATEG
despite evidence to the contrary presented to the authorities. The Committee urges the
Government to carry out an independent investigation to this effect. In addition, the
Committee, referring to the recommendations made by the Commission on the Application
of Standards in June 2019, expects the Government to review the decision to dissolve SNATEG
without delay and urges it to keep it informed of any action taken in this regard.
213. The Committee also notes with concern SNATEG’s allegations of a particularly violent police
crackdown on a peaceful demonstration organized by union members on 3 February 2019, in
front of the Ministry of Labour, Employment and Social Security, to demand the reinstatement
of trade union members and the implementation of the recommendations of the Committee
on the Application of Standards. On that occasion, all of the demonstrating trade union
leaders were reportedly arrested and held at the police station for seven hours, their mobile
phones were confiscated, and two members were detained. Noting that the Government has
not provided any observations concerning these allegations, the Committee recalls that,
during trade union demonstrations, the authorities should resort to the use of force only in
situations where law and order is seriously threatened. The intervention of the forces of order
should be in due proportion to the danger to law and order that the authorities are attempting
to control and governments should take measures to ensure that the competent authorities
receive adequate instructions so as to eliminate the danger entailed by the use of excessive
violence when controlling demonstrations which might result in a disturbance of the peace.
Workers’ organizations should respect legal provisions on public order and abstain from acts
of violence in demonstrations. The Committee would also like to recall that the arrest, even if
only briefly, of trade union leaders and trade unionists, and of the leaders of employers’
organizations, for exercising legitimate activities in relation with their right of association
constitutes a violation of the principles of freedom of association. The Committee would also
like to draw the Government’s attention to the fact that it is not possible for a stable industrial
relations system to function harmoniously in the country as long as trade unionists are subject
to arrests and detentions [see Compilation, paras 217, 221, 121 and 127]. The Committee
expects the Government to ensure respect for the above.
214. In general, the Committee wishes to express its deep concern about the cumulative difficulties
encountered by SNATEG leaders in exercising their legitimate union rights in this case. These
difficulties include a campaign of repression led by an enterprise against the leaders and
members of a legally registered trade union, mass dismissals and impunity regarding the
enterprise’s refusal to enforce reinstatement decisions, the dilatory administration of justice,
difficulties in applying the law which led to the status of a trade union leader being called into
question, interference in trade union activities, judicial harassment, and acts of police violence
and intimidation during peaceful demonstrations. The Committee notes in particular that the
present case reveals a lack of legal and practical protection against acts of anti-union
discrimination for SNATEG leaders and members. The Committee notes with regret that these
difficulties have undoubtedly been detrimental to the conduct of the trade union’s activities
and have also constituted intimidation impeding the free exercise of freedom of association.
Consequently, the Committee urges the Government to implement its recommendations
without delay in order to ensure within the enterprise an environment in which trade union
rights are respected and guaranteed for all trade union organizations and in which workers
are able to join the trade union of their choice, elect their representatives and exercise their
trade union rights without fear of reprisals and intimidation.
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215. The Committee reminds the Government of the possibility to avail itself of the technical
assistance of the Office, if it so wishes.

The Committee’s recommendations
216. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a)

The Committee expects the Government to take all necessary steps to ensure
the execution without further delay of court and labour inspectorate
decisions concerning the reinstatement of SNATEG members without loss of
pay. The Committee requests that the Government keep it informed of any
new developments in this regard.

(b)

The Committee also expects the Government to take all necessary steps to
ensure that outstanding appeals are dealt with without further delay. The
Committee requests the Government and the complainant to keep the
Committee informed of any new developments regarding the status of the
appeals.

(c)

The Committee, noting with concern the indication that Ms Sarah Benmaiche,
like her family, has been subjected to intimidation which has led her to
withdraw from trade union action, urges the Government to inform it without
delay of her professional situation, in particular whether she has been
reinstated by the enterprise. Furthermore, the Committee requests the
Government to indicate whether the Supreme Court has handed down its
decision in the case of the dismissal of Mr Abdallah Boukhalfa and to clarify
his employment situation. Finally, the Committee requests the Government
to provide information in relation to the allegations that most of the workers
reinstated in the enterprise were forced to disaffiliate from SNATEG and join
another union present in the enterprise.

(d)

The Committee expects the Government to establish a harmonious and stable
climate of industrial relations in which trade union leaders can carry out their
activities to defend the interests of their members without fear of criminal
prosecution and imprisonment.

(e)

The Committee urges the Government to conduct an independent
investigation to determine the circumstances that led to the administrative
decision to dissolve SNATEG, despite evidence to the contrary presented to
the authorities. Furthermore, the Committee, referring to the
recommendations made by the Committee on the Application of Standards of
the International Labour Conference in June 2019, expects the Government to
review the decision to dissolve SNATEG without delay and urges it to keep the
Committee informed of any action taken in this regard.

(f)

The Committee expects the Government to ensure respect for freedom of
association when the police intervenes during peaceful demonstrations.

(g)

The Committee firmly urges the Government to implement its
recommendations without delay in order to ensure an environment in the
enterprise in which trade union rights are respected and guaranteed for all
trade union organizations, and workers are able to join the union of their
choice, elect their representatives and exercise their trade union rights
without fear of reprisals and intimidation.
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The Committee reminds the Government of the possibility to avail itself of the
technical assistance of the Office, if it so wishes.

Case No. 3294
Definitive report
Complaint against the Government of Argentina
presented by
the Association of Professional Judicial Staff (APPJ)
supported by
the Argentine Federation of Management Staff Associations
Allegations: The complainant alleges acts of anti-union discrimination against the
Secretary-General of the APPJ (in the Province of Buenos Aires) and against the APPJ

217. The complaint is contained in a communication dated 6 January 2017 from the
Association of Professional Judicial Staff (APPJ). It is supported by the Argentine
Federation of Management Staff Associations. The APPJ sent additional information
related to the complaint in communications dated 3 October and 21 November 2017.
218. The Government sent its observations in communications dated 23 May 2018 and 17 July
2019.
219. Argentina has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainants’ allegations
220. In its communications dated 6 January, 3 October and 21 November 2017, the APPJ states
that it is a forum for professionals working for the judiciary and/or the Public
Prosecutor’s Office in the Province of Buenos Aires in a dependent employment
relationship. It has simple trade union status and is affiliated with the Argentine
Federation of Management Staff Associations. The complainant alleges acts of antiunion discrimination against the Secretary-General of the APPJ (in the Province of Buenos
Aires) (instituting legal proceedings with the aim of dismissing him and not granting him
trade union leave) as well as against the APPJ (refusing dialogue and refusing to allow it
to participate in collective bargaining), by the employer, the Attorney General’s Office of
the Supreme Court of Justice in the Province of Buenos Aires.
221. The complainant states that an assembly of APPJ members was held in November 2016
and the Secretary-General was tasked with requesting recognition of one rest day per
week from the Criminal Public Prosecutors in the Province of Buenos Aires, because the
workers represented by the APPJ are required to work continuously for two weeks
without weekly rest days whenever the Criminal Public Prosecutor’s Office that they work
for is on duty. According to the complaint: (i) as a result of this, the Secretary-General
sent official letters to several Criminal Public Prosecutor’s Offices and requested them to
recognize one rest day per week; (ii) the Public Prosecutor’s Offices consulted on the
matter with their supervisors, the General Public Prosecutor’s Office in the San Martín
Judicial Department, which directed them not to recognize that right; (iii) in light of the
foregoing, the APPJ requested, by means of a letter written by the Secretary-General,
that the General Public Prosecutor’s Office cease its anti-union activity; and (iv) in
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response to that request, a disproportionate, illegitimate and illegal persecution and
pressure campaign began, by bringing administrative proceedings against the
Secretary-General of the APPJ for matters unconnected with his work, which had the
ultimate aim of removing him from his job and from his trade union leadership role.
222. The complainant alleges that, by taking disciplinary measures against the SecretaryGeneral, the Attorney General’s Office of the Supreme Court of Justice in the Province of
Buenos Aires is taking de facto measures against assembly decisions enacted by the
Secretary-General and, therefore, interfering in the institutional life of the APPJ. The
complainant also alleges that, by arguing that the APPJ does not have trade union status,
the Secretary-General has been denied trade union leave. It is also alleged that, while
the Attorney General’s Office refuses to hold dialogue with the APPJ and does not
respond to numerous requests, preference is given to a non-profit civil association: the
College of Judges and Clerks in the Province of Buenos Aires. The complainant adds that
the Ministry of Labour in the Province of Buenos Aires passed a resolution stating that,
because it does not have trade union status, the APPJ cannot participate in collective
bargaining.
223. The complainant states that on 1 July 2016 it lodged a complaint with the legal authority
for unfair practices, in which it alleged, among other things: failure to hold dialogue;
refusal to allow the APPJ to participate in collective bargaining; failure to submit the list
of workers in order to designate staff delegates; and failure to hold periodic meetings
with delegates. In its communication of 21 November 2017, the complainant reports that
this complaint was rejected in its entirety in a ruling handed down on 31 October 2017
and that an appeal to revoke that decision lodged on 3 November 2017 was also rejected.
The complainant states that the judges who handed down the ruling are members of the
provincial College of Judges, that is, the civil association favoured by the Attorney
General’s Office of the Supreme Court of Justice in the Province of Buenos Aires, to the
detriment of the APPJ. According to the complainant, this explains why the ruling omitted
any reference to the discriminatory treatment suffered by the APPJ.
224. The complainant also notes that, on 22 September 2016, they lodged an appeal for
amparo (protection of constitutional rights), with regard to the persecution of the
Secretary-General of the APPJ, and in particular for the illegal administrative proceedings
and the refusal of trade union leave. The complainant notes that this appeal is still
ongoing.

B.

The Government’s reply
225. In its communications dated 23 May 2018 and 17 July 2019, the Government states that,
in accordance with the report sent by the National Directorate of Trade Union
Associations, the APPJ is a minor trade union, with a total of 75 members and has only
become active recently (its simple trade union status was granted in 2014). The
Government states that, although its numerical circumstances do not lessen its right to
representation, the Trade Union Associations Act No. 23.551 grants trade union status,
which includes the ability to collectively bargain on behalf of the sector, to the most
representative trade union. In this case, the most representative trade union, with trade
union status and which participates in collective bargaining, is the Judicial Association of
Buenos Aires.
226. With regard to the administrative proceedings against the Secretary-General of the APPJ,
the Government states that no part of the resolution of the Province’s Attorney General
shows any act of persecution for his role as a trade union leader and that attention was
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drawn to his behaviour as a result of a failure to carry out his duties as a public servant,
after all the planned legal remedies for his defence had been exhausted.
227. The Government also reports that Labour Tribunal No. 5 in the San Martín Judicial
Department, Province of Buenos Aires, handed down a final ruling rejecting the
complaint of unfair practices presented by the APPJ in its entirety, considering that there
was no evidence of any intention discredit, disturb or obstruct the activities of the APPJ
in the positions attributed to the judiciary. According to the Government, that ruling has
been accepted by the claimant and is final.

C.

The Committee’s conclusions
228. The Committee observes that, in this complaint, the complainant alleges acts of anti-union
discrimination by the Attorney General’s Office of the Supreme Court of Justice in the Province
of Buenos Aires against the Secretary-General of the APPJ (by bringing administrative
proceedings against him for matters unconnected with his work and by not granting him
trade union leave) as well as against the APPJ (with which they do not hold dialogue and which
they do not allow to participate in collective bargaining).
229. With regard to the Secretary-General of the APPJ, the Committee notes the complainant’s
allegation that: (i) as a result of his request, in November 2016 and on behalf of the APPJ, for
the authorization of one rest day per week during two-week shifts, administrative proceedings
were brought against him for matters unconnected with his work, with the aim of removing
him from his job and his trade union leadership role; (ii) by taking disciplinary measures
against the Secretary-General, the Attorney General’s Office of the Supreme Court of Justice is
taking de facto measures against and interfering with the whole of the APPJ; and (iii) by
arguing that the APPJ does not have trade union status, it has been denied trade union leave.
With regard to the APPJ, it is alleged that: (i) it is not permitted to participate in bargaining
because it does not have trade union status, and (ii) while the Attorney General’s Office refuses
to meet with the APPJ and does not have any dialogue with it at all, it does hold dialogue and
meet with the College of Judges and Clerks in the Province of Buenos Aires, which is a nonprofit civil association.
230. In this regard, the Committee notes that the Government states that the APPJ is a trade union
with 75 members that has only become active recently, and that although its numerical
circumstances do not lessen its right to representation, another trade union, which is the most
representative union and has trade union status (the Judicial Association of Buenos Aires) has
the authority to bargain collectively. The Government also states that the administrative
proceedings were a result of a failure to carry out his duties as a public servant and had no
relationship whatsoever with his role as a trade union leader.
231. The Committee notes that, according to both the complainant and the Government, a legal
complaint for unfair practices made by the APPJ was rejected in its entirety. The Committee
notes that, in its ruling, handed down on 31 October 2017, the court found that there was no
evidence of any intention discredit, disturb or obstruct the activities of the APPJ in the positions
attributed to the judiciary. The Committee also observes that, according to the complainant:
(i) an appeal to revoke that ruling lodged by the APPJ was rejected (because the ruling was not
revocable); and (ii) the appeal to revoke the ruling was based on the fact that the ruling had
omitted any reference to the discriminatory treatment suffered by the APPJ (according to the
APPJ, the judges did not make any reference to the favourable treatment that the Attorney
General’s Office gave to the College of Judges, because the judges are members of that
organization).
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232. The Committee observes that the matter relating to the refusal to grant the Secretary-General
of the APPJ trade union leave because the APPJ does not have trade union status, was not
raised by the APPJ in its legal complaint, which has a firm and definitive judgment, but rather
in an appeal for amparo presented in 2016, according to the complainant. Not having any
more information about that appeal, the Committee trusts that in this case the right of
workers to enjoy adequate protection against anti-union discrimination has been protected.
233. Recalling that minority trade unions that have been denied the right to negotiate collectively
should be permitted to perform their activities and at least to speak on behalf of their
members and represent them in the case of an individual claim [see Compilation of decisions
of the Committee on Freedom of Association, sixth edition, 2018, para. 545], the Committee
encourages the Government to take the necessary measures to promote dialogue between the
parties with a view to ensuring the right of the APPJ to make representations on behalf of its
members and to represent them in cases of individual grievances.

The Committee’s recommendation
234. In light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendation:
The Committee encourages the Government to take the necessary measures
to promote dialogue between the parties with a view to ensuring the right of
the APPJ to make representations on behalf of its members and to represent
them in cases of individual grievances.

Case No. 3302
Definitive report
Complaint against the Government of Argentina
presented by
the Association of National Judiciary Employees and Officials (AEFPJN)
Allegations: Non-authorization of deduction at source (check-off) of members’ dues, and lack
of dialogue and negotiation with a “merely registered” trade union in the judicial sector

235. The complaint is contained in communications dated 25 August and 15 December 2017
from the Association of National Judiciary Employees and Officials (AEFPJN).
236. The Government sent observations in communications dated 24 September 2018 and
5 July 2019.
237. Argentina has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), the Labour Relations (Public Service) Convention, 1978
(No. 151), and the Collective Bargaining Convention, 1981 (No. 154).

A.

The complainant’s allegations
238. In its communications of 25 August and 15 December 2017, the complainant
organization indicates that it is a “merely registered” (simplemente inscripta) primarylevel organization in the judicial sector. The AEFPJN alleges that the National Supreme
Court of Justice (Supreme Court), as the employer, did not accept or even consider the
union’s request for deduction at source (check-off) of its members’ union dues. This
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refusal was communicated through Administrative Decision No. 3566/2016, which the
Supreme Court based on internal regulations, especially section 38 of the Trade Unions
Act (No. 23551, which only grants this prerogative to trade unions possessing trade
union status (personería gremial). According to the complainant, this decision was issued
after more than five years of formalities, requests and legal action by the AEFPJN.
239. The complainant alleges that there is a restriction on the exercise of collective
bargaining, in that the Supreme Court never convened or agreed to a meeting with the
union’s officers. The AEFPJN also considers that the Supreme Court has shown
discrimination towards it in not inviting it to take part in discussions on matters of
institutional importance. As an example, it mentions the discussions on income tax,
which were attended by many representative bodies as well as the entity having trade
union status but to which AEFPJN representatives were not admitted on the grounds that
they belonged to a merely registered union.
240. In general, the complainant alleges that since it was established (in 2012) the union has
never been received by the authorities or by representatives of the employer (the
Supreme Court) despite numerous requests for a meeting made by various means. It
affirms that the Supreme Court provides no information to the AEFPJN and that no
invitation has been made to engage in any dialogue between the parties. The AEFPJN
emphasizes that this lack of dialogue makes it impossible to address topics or issues of
common interest.
241. The AEFPJN indicates that, as a result of the foregoing, it has instituted several legal
proceedings against the Supreme Court, in particular regarding the deduction of union
dues at source (check-off), and also regarding other requests it (the complainant) has
made to which it claims not to have received any reply (regarding the number of workers
with disabilities in the judiciary, the implementation of safety and health policies,
overtime payments and increases in staff numbers). The complainant regrets the fact
that, in view of the lack of dialogue, it is obliged to institute long and costly legal
proceedings.

B.

The Government’s reply
242. In its communications of 24 September 2018 and 5 July 2019 the Government provides
observations relating to the allegations made.
243. With regard to the allegation of non-authorization of the deduction of union dues, the
Government criticizes the complainant organization for having recourse to an
international body before exhausting its claims at the national level. The Government
states that the administrative statement made by the Court in 2016 rejecting the request
through Administrative Decision No. 3566/2016 in no way implied a pronouncement by
the Supreme Court on the constitutionality of the applied legislation (the Trade Unions
Act). The Government states that because of the administrative function the Court was
unable to revise the legislation concerned at that time and it considers that the
complainant should have filed the plea for declaration of unconstitutionality of section
38 of the Trade Unions Act at the outset.
244. In this regard, the Government states that, as a result of the amparo (protection of
constitutional rights) appeal lodged by the complainant challenging the constitutionality
of section 38: (i) the National First-Instance Labour Court No. 22 dismissed the action
brought by the complainant; (ii) however, this ruling was appealed against and Chamber
I of the National Labour Appeals Court decided, on 19 April 2019, to overturn the initial
ruling and instruct the Supreme Court to implement measures to grant the AEFPJN a
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code for the deduction of assets in its capacity as withholding agent for amounts paid by
members as union dues. In its ruling the National Appeals Chamber, with regard to the
specific case, declared section 38 of the Trade Unions Act to be unconstitutional and
referred to past decisions of the Supreme Court itself and to previous recommendations
of the Committee on Freedom of Association and of the Committee of Experts on the
Application of Conventions and Recommendations (CEACR), which had emphasized that
the said legislation (including restricting the deduction of union dues to organizations
possessing trade union status) was not in conformity with the rights and principles
established in ILO Convention No. 87.
245. With regard to the allegations of lack of information, lack of dialogue and lack of
negotiation with the employer, the Government indicates that: (i) the AEFPJN is a minor
union, with only 177 members; (ii) in the complaint the complainant does not dispute
this question or mention the launching of any assessment process to seek the status of
an organization having trade union status; (iii) as a merely registered union, the AEFPJN
does not have the representativeness needed to engage in collective bargaining; (iv) the
other legal proceedings cited in the complaint are not concerned with issues related to
the collective rights of judiciary workers, and with regard to one of these cases the labour
commission referred to never existed; and (v) the Government is always open to social
dialogue, which should be cooperative, transparent and wide-ranging, and this does not
imply disregarding certain powers of the most representative organizations but clearly
identifying entities that have the capacity to engage in collective representation.

C.

The Committee’s conclusions
246. The Committee notes that in the present complaint the complainant denounces the nonauthorization of the deduction at source (check-off) of its members’ union dues, and alleges a
lack of information, dialogue and negotiation on the part of the Supreme Court as the
employer.
247. The Committee observes that one of the key issues of the complaint was resolved in favour of
the complainant by a judicial decision which, recalling previous Supreme Court decisions and
also pronouncements of the ILO supervisory bodies, in particular the Committee on Freedom
of Association (Case No. 2054), considered the restriction of the check-off facility for union
dues to trade unions possessing trade union status as unconstitutional and contrary to
freedom of association. The Committee duly notes that this ruling instructed the Supreme
Court to take steps to grant the AEFPJN a code for the deduction of assets in its capacity as
withholding agent for its members’ union dues.
248. The Committee recalls that even though systems of collective bargaining with exclusive rights
for the most representative trade union and those where it is possible for a number of
collective agreements to be concluded by a number of trade unions within a company are
both compatible with the principles of freedom of association, where the law of a country
draws a distinction between the most representative trade union and other trade unions, such
a system should not have the effect of preventing minority unions from functioning and at
least having the right to make representations on behalf of their members and to represent
them in cases of individual grievances [see Compilation of decisions of the Committee on
Freedom of Association, sixth edition, 2018, paras 1351 and 1387].
249. The Committee observes that the complainant does not demonstrate or claim sufficient
representativeness to be able to engage in collective bargaining under the system of most
representative organizations (that is, those having trade union status) established by the
national legislation. The Committee also observes that although the Government emphasizes
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that the AEFPJN is a merely registered trade union, it does not deny the lack of dialogue with
the employer referred to by the complaint.
250. In light of the foregoing, the Committee invites the authorities concerned to promote dialogue
with the complainant organization in accordance with the national legislation.

The Committee’s recommendation
251. In light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendation:
The Committee invites the authorities concerned to promote dialogue with
the complainant organization in accordance with the national legislation.

Case No. 3203
Interim report
Complaint against the Government of Bangladesh
presented by
–
the International Trade Union Confederation (ITUC)
Allegations: The complainant organization denounces the systematic violation of freedom of
association rights by the Government, including through repeated acts of anti-union violence
and other forms of retaliation, arbitrary denial of registration of the most active and
independent trade unions and union-busting by factory management. The complainant
organization also denounces the lack of law enforcement and the Government’s public hostility
towards trade unions

252. The Committee last examined this case (submitted in April 2016) at its March 2019
meeting, when it presented an interim report to the Governing Body [see 388th Report,
paras 166–183, approved by the Governing Body at its 335th Session]. Link to previous
examination.
253. The Government provides its observations in communications dated 28 May 2019, and
30 January and 15 September 2020.
254. Bangladesh has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

Previous examination of the case
255. At its March 2019 meeting, the Committee made the following recommendations [see
388th Report, para. 183]:
(a)

The Committee firmly expects the Government to ensure that rapid and
effective remedies are available to victims of anti-union discrimination and
that the case concerning anti-union dismissals at enterprise (b) will be
concluded without further delay. It requests the Government to keep it
informed of the measures taken and the developments in this regard.

(b)

The Committee requests the Government and the complainants to provide
detailed information on developments related to the pending civil court
case filed by the management director of enterprise (h) against the
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president and the general secretary of the company union and the JDL
Office, Dhaka.

B.

(c)

The Committee urges the Government to provide detailed information with
regard to any investigations made into the allegations of the involvement of
the members of the security forces in Mr Aminul Islam’s murder and their
outcome.

(d)

The Committee firmly expects the Government to take the necessary
measures to ensure that an independent inquiry is immediately instituted
in all cases of assault on the physical or moral integrity of workers, so that
the facts are clarified, those responsible are identified and punished and
such acts are not repeated in the future. The Committee requests the
Government to keep it informed of the measures taken in this regard.

(e)

The Committee once again requests the Government to take the necessary
measures to ensure that the procedure available to challenge trade union
registrations which had been properly granted will not be misused to halt
trade union activities in the future and, expecting that a decision will be
reached in this case in the near future, requests the Government to provide
detailed information on the outcome of the proceedings for cancellation of
union registration in enterprise (l).

(f)

The Committee draws the special attention of the Governing Body to the
extreme seriousness and urgent nature of this case.

The Government’s reply
256. In its communications dated 28 May 2019, 30 January and 15 September 2020, the
Government indicates that all cases of anti-union discrimination and unfair labour
practices alleged in the case were investigated by the Department of Labour and that
out of ten specific cases denounced by the complainant, seven were settled amicably
(the Government provides copies of the relevant agreements with respect to enterprises
(c), (d), (e), (f), (g) and (h)), two factories were found to be closed (enterprises (a) and (n))
and only two cases remain pending (in relation to enterprises (b) and (h)). With regard to
the allegations of anti-union dismissals, threats, intimidation and beatings of workers at
enterprise (b), 1 the Government reiterates that as a result of the complaint lodged by
the Sramik Karmochari Union to the Joint Director of Labour (JDL), Dhaka, a criminal case
was filed against the management of the enterprise in June 2014 and is currently
pending, with the next hearing scheduled for 23 September 2020. As to enterprise (h), 2
the civil court case filed by the management of the enterprise against the president and
general secretary of the company union and the JDL is still pending, it was moved from
the Second Labour Court to the First Labour Court with the next hearing scheduled for
26 November 2020.
257. Concerning the allegations of the involvement of members of the security forces in
Mr Aminul Islam’s 2012 murder, the Government informs that the judicial process which
culminated in the conviction of the accused by the Special Judges Court in April 2018 has
not found any proof of involvement of the security forces in the incident and adds that
the judiciary of the country is completely independent.
258. The Government also provides detailed information on the registration of trade unions
pursuant to the Bangladesh Labour Act, 2006 (as amended in 2013 and 2018) and the
instances in which such registration can be cancelled. It states, with regard to the

1

Raaj RMC Washing Plant.

2

Prime Sweaters Ltd.
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proceedings for cancellation of union registration in enterprise (l), 3 that the proceedings
concerning both trade unions remain pending before the High Court Division: in one
case, the enterprise requested a stay order in May 2019, which was refused but the
parties were directed to remain status-quo until the disposal of the case; and in the other
case, the application for extension of the order of stay from April 2019 was granted for
another six months. The Government also informs that a new union was registered at
the enterprise in March 2019.

C.

The Committee’s conclusions
259. The Committee notes that this case concerns allegations of systematic violation of freedom of
association in particular through acts of violence, anti-union discrimination and other
retaliatory acts against union leaders and members in numerous enterprises, arbitrary denial
of union registration, union busting and misuse of available procedures to challenge union
registration, lack of law enforcement and the Government’s public hostility towards trade
unions. The Committee recalls that it has previously decided not to pursue the examination of
the legislative aspects of the complaint concerning registration of trade unions and freedom
of association rights in export processing zones and had referred these aspects to the
Committee of Experts on the Application of Conventions and Recommendations (Committee
of Experts).
260. The Committee notes the information provided by the Government in relation to the specific
instances of alleged anti-union discrimination in ten enterprises and observes that most of the
information has already been previously submitted to the Committee. With regard to the
allegations of anti-union dismissals at enterprise (b) (recommendation (a)), the Committee
notes that the Government simply reiterates information provided previously that based on a
complaint lodged by the enterprise union a criminal case was filed against the management
in June 2014 and understands that the allegations of physical assault against workers form
part of these proceedings. The Committee regrets to observe that six years after the dispute
was first raised with the authorities, the case is still pending and recalls that cases concerning
anti-union discrimination should be examined rapidly, so that the necessary remedies can be
really effective; an excessive delay in processing such cases constitutes a serious attack on the
trade union rights of those concerned [see Compilation of decisions of the Committee on
Freedom of Association, sixth edition, 2018, para. 1139]. The Committee firmly expects that
the case concerning allegations of anti-union dismissals at enterprise (b) will be concluded
without further delay and trusts that the allegations of physical violence against workers will
also be adequately addressed in the framework of these judicial proceedings. The Committee
requests the Government to keep it informed of the outcome of the case.
261. Regarding the civil court case filed by the management of enterprise (h) against the president
and the general secretary of the enterprise union and the JDL Office, Dhaka, after an amicable
settlement was reached in relation to the dismissal of 40 workers (recommendation (b)), the
Committee observes that neither the complainant nor the Government provide detailed
information on the developments in this case and that the Government simply informs that
the next hearing is scheduled for 26 November 2020. While taking due note of this procedural
update, the Committee wishes to underline the need for both the Government and the
complainant to provide further information on any substantial developments related to the
pending civil court case filed by the management of enterprise (h) against the president and
the general secretary of the enterprise union and the JDL Office, Dhaka, so as to allow the
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Committee to pursue its examination of this aspect of the case. The Committee therefore
requests the Government and the complainant to submit detailed information in this regard.
262. As to the alleged involvement of the security forces in the 2012 murder of Mr Aminul Islam
(recommendation (c)), the Committee notes the Government’s indication that pursuant to the
judicial process, which culminated in the conviction of the accused (previously reported to the
Committee), no proof of involvement of the security forces has been found. Recalling however
the complainant’s specific and serious allegations that Mr Islam’s body bore signs of extensive
torture and that the perpetrators of this crime also included members of the Government
security apparatus [see 382nd Report, June 2017, para. 159], the Committee regrets to observe
that the Government does not elaborate on the measures taken to investigate these concrete
allegations. Given the seriousness of the situation, the Committee considers that further
measures should have been taken in this regard and urges the Government to provide
information on any measures taken, apart from the concluded court case against the accused,
to investigate the specific and serious allegations of the involvement of the security forces in
the ill-treatment and the 2012 murder of Mr Islam.
263. Concerning the allegations of numerous instances of assault on the physical and moral
integrity of workers in a number of enterprises (recommendation (d)), the Committee notes
the Government's indication that the specific allegations of anti-union discrimination and
unfair labour practices denounced by the complainant were fully investigated by the
Department of Labour in all ten cases and notes the information provided in this respect, most
of which has already been previously submitted by the Government. The Committee observes
that while inquiries seem to have been conducted by MOLE officials into the allegations of
unfair labour practices in each enterprise and amicable settlement has been reached in seven
out of ten disputes, it remains unclear from the available information whether these
investigations refer only to the allegations of anti-union discrimination or also cover the
specific incidents of anti-union violence, in particular in enterprises (d), (e), (f) and
(g) 4 (concerning allegations of intimidation, beatings and physical attacks on workers,
including by the police). The Committee wishes to emphasize once again that acts of
intimidation and physical violence against trade unionists constitute a grave violation of the
principles of freedom of association and the failure to protect against such acts amounts to a
de facto impunity, which can only reinforce a climate of fear and uncertainty highly
detrimental to the exercise of trade union rights [see Compilation, para. 90]. In view of the
above, the Committee requests the Government to indicate whether the specific and serious
allegations of threats and violence against trade union leaders and members denounced in
the complaint, including those allegedly perpetrated by the police, were duly investigated and
if so, to indicate the result thereof. The Committee firmly expects the Government to take the
necessary measures to ensure that any future allegations of this kind will be promptly
investigated by an independent entity.
264. Finally, the Committee notes the detailed information provided by the Government on the
procedure to obtain and cancel trade union registration according to the law (a legislative
aspect of the case that had been previously referred to the Committee of Experts), as well as
the Government’s indication that the proceedings for cancellation of trade union registration
of two unions at enterprise (l) (recommendation (e)) are still pending and that a new trade
union was registered at the enterprise in March 2019. The Committee regrets the continued
delay in finalizing the judicial proceedings and the extension of the stay order, and recalls
that, in its previous examination of the case, it noted with concern that the lengthy court
proceedings and the enduring stay order on the operation of the unions pending the final
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decision had practically deprived the two unions at enterprise (l) from the right to exist and
defend their members’ interests, although they had been lawfully registered in 2014.
Emphasizing once again the severe implications of such prolonged court proceedings on the
functioning of trade unions, the Committee firmly expects a decision to be reached in these
cases without delay and requests the Government to provide information on the outcome of
the proceedings.

The Committee’s recommendations
265. In light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a)

The Committee firmly expects that the case concerning allegations of antiunion dismissals at enterprise (b) will be concluded without further delay and
trusts that the allegations of physical violence against workers will also be
adequately addressed in the framework of these judicial proceedings. The
Committee requests the Government to keep it informed of the outcome of
the case.

(b)

The Committee requests the Government and the complainant once again to
provide detailed information on any substantive developments related to the
pending civil court case filed by the management of enterprise (h) against the
president and the general secretary of the enterprise union and the Joint
Director of Labour Office, Dhaka, so as to allow the Committee to pursue its
examination of this aspect of the case.

(c)

The Committee urges the Government to provide information on any
measures taken, apart from the concluded court case against one accused, to
investigate the specific and serious allegations of the involvement of the
security forces in the ill-treatment and the 2012 murder of Mr Islam.

(d)

The Committee requests the Government to indicate whether the specific and
serious allegations of threats and violence against trade union leaders and
members denounced in the complaint, including those allegedly perpetrated
by the police, were duly investigated and if so, to indicate the result thereof.
The Committee firmly expects the Government to take the necessary
measures to ensure that any future allegations of this kind will be promptly
investigated by an independent entity.

(e)

The Committee firmly expects a decision to be reached without delay in
relation to the court proceedings for cancellation of trade union registration
of two unions at enterprise (l) and requests the Government to provide
information on the outcome of these proceedings.

(f)

The Committee draws the special attention of the Governing Body to the
extreme seriousness and urgent nature of this case.
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Case No. 3263
Interim report
Complaint against the Government of Bangladesh
presented by
–
the International Trade Union Confederation (ITUC)
–
the IndustriALL Global Union (IndustriALL) and
–
UNI Global Union (UNI)
Allegations: The complainant organizations denounce serious violations of freedom of
association rights by the Government, including arbitrary arrest and detention of trade union
leaders and activists, death threats and physical abuse while in detention, false criminal
charges, surveillance, intimidation and interference in union activities, as well as excessive use
of police force during a peaceful protest

266. The Committee last examined this case (submitted in February 2017) at its March 2019
meeting, when it presented an interim report to the Governing Body [see 388th Report,
paras 184–204, approved by the Governing Body at its 335th Session]. Link to previous
examination.
267. In a communication dated 11 February 2020, the International Trade Union
Confederation (ITUC) provides additional information.
268. The Government provides its observations in communications dated 28 May and
10 October 2019, and 30 January and 15 September 2020.
269. Bangladesh has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

Previous examination of the case
270. At its March 2019 meeting, the Committee made the following recommendations [see
388th Report, para. 204]:
(a)

Considering that the arbitrary arrest and detention of trade unionists
involves a danger of abuse and is detrimental to the exercise of the right to
freedom of association, the Committee requests the Government to take
the necessary measures to strengthen accountability of the police for
arbitrary deprivation of liberty and continuously provide the security forces
with the appropriate instructions and training in order to ensure that in the
future trade unionists are not arbitrarily arrested and detained. It requests
the Government to provide information on developments in this regard.

(b)

The Committee urges the Government to institute an independent inquiry –
to be carried out by an institution that is independent from the one allegedly
implicated – into the allegations of death threats, physical abuse and
beatings of trade unionists arrested and detained in the aftermath of the
Ashulia strike, as well as into all other alleged incidents of intimidation and
harassment by the police during the same period and to keep it informed of
the steps taken in this regard. The Committee invites the complainant to
provide any further relevant information to the appropriate national
authority so that it can proceed to an investigation in full knowledge.

(c)

The Committee firmly expects the Government to ensure that appropriate
instructions are given to the police so as to prevent the repetition of
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unauthorized entry of police forces on union premises and their undue
interference in legitimate trade union activities in the future and requests
to be kept informed of the measures taken in this regard.
(d)

B.

In view of the seriousness of the allegations set out in the recent
communication of the complainant concerning violent police repression of
garment workers’ protests entailing the death of one and the injury of at
least 80 workers, the Committee requests the Government to provide
detailed observations without delay in response to these matters. It also
invites the complainant to provide any further relevant information to the
appropriate national authority so that it can proceed to an investigation in
full knowledge.

Additional information from the complainants
271. In a communication dated 11 February 2020, the complainants provide detailed
additional information on the outstanding issues of the case, alleging in particular that
criminal cases in relation to the 2016 Ashulia strike remain pending and denouncing
mass retaliation, criminalization, continued surveillance and intimidation of workers for
trade union activities, with 19 criminal cases against more than 520 workers currently
pending in relation to the 2018–19 minimum wage protests.

C.

The Government’s reply
272. The Government indicates, with regard to the cases filed against hundreds of trade
unionists in the aftermath of the 2016 Ashulia strike, previously examined by the
Committee, that eight out of ten cases have been dismissed for lack of evidence and only
two remain pending before the courts. The case involving five labour leaders is to be
heard in court on 4 October 2020 and the case against 15 labour leaders is to be heard
on 13 October 2020. The Government also provides copies of charge sheets and court
orders.
273. With regard to the allegations of arbitrary arrest and detention stemming from the 2016
Ashulia strike, the Government indicates that the law enforcement personnel is trained
in crowd control measures and refrains from committing any excesses or aberrations
unless for self-defence or for protection of civilian lives and property and that any alleged
excess is duly investigated through established legal and administrative procedures by
the police or the Ministry of Home Affairs, resulting in systematic follow-up. In case of
grave allegations, there have been instances of multiple inquiries by relevant bodies and
authorities. The Government also reiterates information provided previously as to the
number of courses and training on human rights, civil liberties and trade union rights
held for police officers between 2011 and 2017 and adds that, apart from such training,
each police officer is trained in human rights, fundamental rights and constitutional
rights during their foundation courses. Since awareness-raising is important to avoid
harassment, in July 2019, the industrial police issued instructions not to harass anyone
without any apparent reason during labour unrest. Furthermore, between 2017 and
2019, a total of 288 trainings, workshops and seminars were arranged for the police, in
which 5,052 persons participated. Concerning the allegations of repeated police
interference in union activities, a meeting was held in April 2018 between the industrial
police and the Minister for Labour and Employment, during which necessary instructions
were given to the concerned officials. Additional preventive measures have also been
taken to ensure peaceful and congenial working conditions in the ready-made garment
sector with the establishment of 29 committees in labour intensive districts comprising
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of officials from the Department of Labour and the Department of Inspection for
Factories and Establishments.
274. The Government also reiterates that no complaint of death threats or physical abuse of
trade union leaders while in custody has been lodged with the police after the 2016
Ashulia strike but that any such claim would be investigated by the police. If physical
abuse takes place in custody, which is rare, the person at fault is taken to task in
accordance with the law. In addition, in a May 2019 meeting between the Ministry of
Labour and Employment and the Ministry of Home Affairs, the latter was requested to
take the necessary steps based on the Committee’s recommendations.
275. The Government further informs, with regard to the allegations of violent police
repression of the 2018 minimum wage protests, that between 9 December 2018 and
12 January 2019, workers from different factories in the Ashulia and Savar areas of Dhaka
went to the streets to protest against an inadequate increase in the minimum wage, that
the police only used minimum force to protect civilian lives and properties and did not
use any lethal weapons in any of the locations and that in the Dhaka Metropolitan area
private properties were damaged by the protestors. In particular, the Government
indicates that:

 On 8 January 2019, approximately 5,000 workers staged a demonstration in the Savar

area of Dhaka, blocking the highway and halting traffic. Although the police first tried
to convince the workers to leave the street, they became violent and aggressive,
throwing stones and brick chips at the police and vandalizing vehicles, as a result of
which 15 police officers were injured. Additional forces dispersed the violent workers.

 On 9 January 2019, approximately 10,000 workers from several garment factories in

the Ulail and Bagh Bari area of Savar blocked the road, halting traffic and vandalizing
vehicles. The police tried to convince the violent workers to leave the road but they
threw bricks and stones at the police, as a result of which four police officers were
injured. The police used water cannons and shot guns to disperse the workers.

 On 10 January 2019, around 50,000 workers from several factories in the Ashulia and

Savar areas of Dhaka blocked the Ashulia-Baypail highway, threw bricks at the
factories located near the road and vandalized vehicles. When the police requested
the workers to leave the road, they threw brick chips at them. The police officers used
minimum force to disperse the agitated workers.

276. The Government further states that in connection to the 2018–19 demonstrations, the
social partners claimed that 34 cases were filed to the police by the employers against
170 named and 2,030 unnamed workers. It indicates that all cases filed by the employers
were on the grounds of vandalizing vehicles, blocking roads and destroying public
property and that out of these, 19 cases were withdrawn, ten are pending, two were not
related to the wages issue, one was against an outsider (non-worker), one was settled
through a final report by the police since no witness was found and one case was not
filed. Additionally three cases were filed by the police against 300 unnamed individuals
on the same grounds. The Government also indicates that 77 workers were arrested but
all were later released on bail and seven more workers were arrested for torching a
public bus. It explains that after filing a case to the police, primary verification is
conducted and, if sufficient grounds are found, a charge is formed against the
perpetrator or the case is dismissed through a final report. To date, no charges have
been framed against any worker in the above-mentioned incidents and no worker is in
jail. The Government also provides copies of memoranda of understanding concluded
from September 2018 to April 2019 between workers and employers in a number of

 GB.340/INS/16

84

enterprises, providing for payment of wages and legal dues to dismissed or suspended
workers.
277. Concerning the allegation that one worker was killed during the 2018–19 protests, the
Government informs that the police did not use any lethal weapons during the labour
unrest and several executive magistrates were present with the police to monitor the
use of weapons. The police later learned that one worker was severely injured,
transported to a hospital and later declared dead. The primary inquest report showed
that no lethal weapon had been used, and that a round, 2 centimetre wound had been
found on the left-hand side of the victim’s chest. The post-mortem report showed that
the cause of death was haemorrhage and shock resulting from a penetration wound
from a blunt pointed weapon which was homicidal in nature. The case is currently under
investigation.

D.

The Committee’s conclusions
278. The Committee notes that this case concerns allegations of serious violations of freedom of
association rights by the Government, in particular through the action of police forces in the
aftermath of a strike in garment factories in Ashulia in December 2016, including arbitrary
arrest and detention of trade union leaders and activists, death threats and physical abuse
while in detention, false criminal charges, surveillance of trade unionists, intimidation and
interference in union activities. The complainants also allege excessive use of police force
during a peaceful protest in December 2018 and January 2019.
279. Concerning the allegations of false criminal charges filed against hundreds of named and
unnamed workers in the aftermath of the 2016 Ashulia strike, previously examined in this
case, the Committee understands from the information provided by the Government that, out
of ten cases initially filed against hundreds of named and unnamed workers, eight have been
dismissed for lack of evidence and two cases against 20 named and around 110 unnamed
persons are currently pending before the courts on charges of vandalism, looting and
destruction of property; the hearings in the latter two cases are scheduled for October 2020.
Recalling that the Committee has pointed out the danger for the free exercise of trade union
rights of sentences imposed on representatives of workers for activities related to the defence
of the interests of those they represent [see Compilation of decisions of the Committee on
Freedom of Association, sixth edition, 2018, para. 154], the Committee trusts that the two
remaining cases will be concluded without further delay and requests the Government to keep
it informed of the outcome thereof.
280. With regard to the accountability of the police in relation to the allegations of arbitrary arrest
and detention of trade unionists following the 2016 Ashulia strike (recommendation (a)), the
Committee notes the information provided by the Government on the number of trainings,
workshops and courses provided to police officers on human and trade union rights up to
2019 (covering topics such as fundamental rights, constitutional rights, civil liberties, crowd
control measures, labour law and trade union rights), as well as other preventive measures,
including the issuance of instructions on the limitation of harassment during labour unrest. It
also observes from the information provided to the 2019 Committee of Experts on the
Application of Conventions and Recommendations (Committee of Experts) that, in order to
prevent incidents of violation of civil liberties, preventive measures were put in place, including
awareness-raising, training and seminars for police personnel on human and labour rights.
While further noting the Government’s general indication that any alleged excess by law
enforcement personnel is duly investigated through established legal and administrative
procedures, the Committee observes that the Government does not provide any details as to
the concrete measures taken to strengthen the accountability of the police for arbitrary
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deprivation of liberty. Considering that the arrest of trade unionists and leaders of employers’
organizations may create an atmosphere of intimidation and fear prejudicial to the normal
development of trade union activities [see Compilation, para. 126], the Committee
encourages the Government to take concrete measures to strengthen training on this specific
aspect of civil liberties and to increase accountability for any violations in this regard, with a
view to ensuring that trade unionists are not arbitrarily arrested and detained. The Committee
requests the Government to provide information on the nature and content of any training
provided or foreseen in this regard.
281. With regard to the allegations of repeated police interference in union activities in the
aftermath of the 2016 Ashulia strike (recommendation (c)), the Committee recalls that in its
previous examination of the case, it noted with regret that the Government did not provide
any information on the conduct of an internal investigation into these allegations and
requested it to ensure that appropriate instructions were given to the police so as to prevent
the repetition of such practices in the future. The Committee notes the Government’s general
indication that the necessary instructions were given to the concerned officials in April 2018.
In view of the serious and repeated nature of the allegations (spontaneous visits to union
offices, disruption of training sessions, confiscation of training and other union material, etc.),
the Committee requests the Government to take the necessary measures to ensure that clear
instructions and training are given to police officers, including the development of training
modules on trade union rights and any other appropriate measures, so as to effectively
prevent, in the future, police interference in union activities.
282. Concerning the investigation into the allegations of death threats, physical abuse and
beatings while in custody (recommendation (b)), the Committee regrets to observe from the
information provided by the Government that no such investigation appears to have taken
place so far and that the Government simply reiterates once again that no claim of abuse has
been filed to the police. In these circumstances, the Committee is obliged to recall that in cases
of alleged torture or ill-treatment while in detention, governments should carry out
independent inquiries into complaints of this kind so that appropriate measures, including
compensation for damages suffered and the sanctioning of those responsible, are taken to
ensure that no detainee is subjected to such treatment [see Compilation, para. 112]. Further
noting the Government’s indication that in May 2019 the Ministry of Home Affairs was
requested to act upon the Committee’s recommendations and recalling that an independent
inquiry into allegations of torture and ill-treatment is the first step for effectively protecting
individuals against such serious violations of their fundamental rights, the Committee urges
the Government to institute an independent inquiry – to be carried out by an institution that
is independent from the one allegedly implicated – into the allegations of death threats,
physical abuse and beatings of trade unionists arrested and detained in the aftermath of the
Ashulia strike, as well as into all other alleged incidents of intimidation and harassment by
the police during the same period and to keep it informed of the steps taken in this regard.
The Committee once again invites the complainants to provide any further relevant
information to the appropriate national authority so that it can proceed to an investigation
in full knowledge.
283. As to the more recent allegations of violent repression of peaceful demonstrations of garment
workers (recommendation (d)), the Committee notes the detailed information provided by the
Government, indicating in particular that tens of thousands of workers went to the streets on
several occasions in December 2018 and January 2019 to protest against an inadequate
increase in the minimum wage, blocking the roads and halting the traffic. The Committee
observes, however, that while the complainant refers to peaceful demonstrations and
denounces their violent repression by the police, entailing the death of one worker and the
injury of at least 80 persons, the Government affirms that the demonstrators were agitated,
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vandalizing vehicles and throwing heavy objects at police officers, injuring several of them,
and that the police had to disperse the crowds through the use of non-lethal weapons.
Concerning the allegations that one worker was shot and killed, the Committee notes that,
according to the Government, no lethal weapons were used by the police, the victim was found
with a wound in the left-hand side of his chest which was homicidal in nature and the case is
currently under investigation. In view of the available information, the Committee must
express concern at the incidents of violence on both sides and recalls that while the principles
of freedom of association do not protect abuses consisting of criminal acts while exercising
protest action [see Compilation, para. 224], freedom of association can only be exercised in
conditions in which fundamental rights, and in particular those relating to human life and
personal safety, are fully respected and guaranteed. In cases in which the dispersal of public
meetings by the police has involved loss of life or serious injury, the Committee has attached
special importance to the circumstances being fully investigated immediately through an
independent inquiry and to a regular legal procedure being followed to determine the
justification for the action taken by the police and to determine responsibilities [see
Compilation, paras 82 and 104]. The Committee therefore requests the Government to
institute an independent inquiry without delay into the allegedly excessive use of force
resulting in injuries to at least 80 workers and to inform it of the findings and the measures
taken as a result. It also requests the Government to keep it informed of the outcome of the
ongoing investigation into the death of one worker and the measures taken as a result. The
Committee trusts that these investigations will be established without delay and will yield
concrete results in order to determine reliably the facts and the persons responsible, in order
to apply the appropriate punishments and to prevent such incidents recurring in the future.
284. The Committee further observes in relation to the January 2019 demonstrations that several
memoranda of understanding have been signed between workers and employers in a number
of enterprises providing for the payment of wages and other legal dues to dismissed or
suspended workers. It also notes that 37 cases were filed with the police (34 by employers and
three filed by the police) against 170 named workers and thousands of unnamed persons on
the grounds of vandalizing vehicles, blocking roads and destroying public property (19 cases
have now been withdrawn, five closed for different reasons, ten are pending and for three
there was no update provided), that 84 workers were arrested but later released and that no
charges have so far been framed against any person in relation to the incidents. While taking
due note of the fact that, at the time of the Government’s report, no charges were framed
against any worker, the Committee observes that ten cases are still pending and have
therefore not yet been fully dismissed through a final report and that there was no updated
information provided on the three cases filed by the police. In these circumstances, the
Committee requests the Government to clarify whether these cases eventually led to criminal
charges being filed against any worker or whether they were dismissed through a final report
and to provide updated information on the status of all arrests of demonstrating workers
originating in the 2019 January demonstrations.
285. Considering that the complainant in this case made repeated allegations of excessive use of
force, arbitrary arrest and detention, intimidation, physical abuse and other violations of civil
liberties during workers’ protests in 2016 and 2018–19, and in line with its above
recommendations, the Committee encourages the Government to step up its efforts in
providing concrete, regular and comprehensive training to police officers and other relevant
state officials on matters of civil liberties, human and trade union rights so as to avoid the use
of excessive force and to ensure full respect for civil liberties during public assemblies and
demonstrations, as well as full accountability of those responsible in case of any violations.
286. Finally, the Committee notes the additional allegations submitted by the complainants and
requests the Government to provide detailed observations thereon, in particular in relation to
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the criminal cases pending against hundreds of workers following the 2018–19 minimum
wage protests.

The Committee’s recommendations
287. In light of its foregoing interim conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a)

The Committee trusts that the two pending cases filed against workers
following the 2016 Ashulia strike will be concluded without further delay and
requests the Government to keep it informed of the outcome thereof.

(b)

The Committee encourages the Government to take concrete measures to
strengthen training for police officers on the specific aspect of civil liberties
relating to arbitrary arrests and detention and to increase the accountability
for any violations in this regard, with a view to ensuring that trade unionists
are not arbitrarily arrested and detained. The Committee requests the
Government to provide information on the nature and content of any training
provided or foreseen in this regard.

(c)

The Committee requests the Government to take the necessary measures to
ensure that clear instructions and training are given to police officers,
including the development of training modules on trade union rights and any
other appropriate measures, so as to effectively prevent, in the future, police
interference in union activities.

(d)

The Committee urges the Government to institute an independent inquiry –
to be carried out by an institution that is independent from the one allegedly
implicated – into the allegations of death threats, physical abuse and beatings
of trade unionists arrested and detained in the aftermath of the 2016 Ashulia
strike, as well as into all other alleged incidents of intimidation and
harassment by the police during the same period and to keep it informed of
the steps taken in this regard. The Committee once again invites the
complainants to provide any further relevant information to the appropriate
national authority so that it can proceed to an investigation in full knowledge.

(e)

The Committee requests the Government to institute an independent inquiry
without delay into the allegedly excessive use of force during the 2018–19
demonstrations, resulting in injuries to at least 80 workers, and to inform it
of the findings and the measures taken as a result. It also requests the
Government to keep it informed about the outcome of the ongoing
investigation into the death of one worker and the measures taken as a result.
The Committee trusts that these investigations will be established without
delay and will yield concrete results in order to determine reliably the facts
and the persons responsible, in order to apply the appropriate punishments
and to prevent such incidents recurring in the future.

(f)

The Committee requests the Government to clarify whether the 13 cases
pending with the police in relation to the 2018–19 demonstrations eventually
led to criminal charges being filed against any worker or whether they were
dismissed through a final report and to provide updated information on the
status of all arrests of demonstrating workers originating in the 2019 January
demonstrations.
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(g)

Considering the serious and repeated nature of the allegations in this case,
the Committee encourages the Government to step up its efforts in providing
concrete, regular and comprehensive training to police officers and other
relevant state officials on matters of civil liberties, human and trade union
rights so as to avoid the use of excessive force and to ensure full respect for
civil liberties during public assemblies and demonstrations, as well as full
accountability of those responsible in case of any violations.

(h)

The Committee requests the Government to provide detailed observations on
the additional allegations submitted by the complainants, in particular in
relation to the criminal cases pending against hundreds of workers following
the 2018–19 minimum wage protests.

Case No. 3344
Definitive report
Complaint against the Government of Brazil
presented by
–
Public Services International (PSI)
–
the Single Confederation of Workers (CUT)
–
the New Trade Union Confederation of Workers (NCST)
–
the General Union of Workers (UGT)
–
the Confederation of Brazilian Trade Unions (CSB)
–
the Confederation of Workers of Brazil (CTB)
–
Força Sindical (FS)
–
the People’s Trade Union Confederation (CONLUTAS)
–
Intersindical
–
the Confederation of Public Servants of Brazil (CSPB)
–
the Confederation of Federal Public Service Workers (CONDSEF)
–
the Confederation of Municipal Public Service Workers (CONFETAM/CUT)
–
the National Confederation of CUT Social Security Workers (CNTSS/CUT)
–
the National Federation of State Judiciary Workers (FENAJUD)
–
the Trade Union Federation of Brazilian University Workers (FASUBRA)
–
the National Federation of Urban Service Workers (FNU) and
–
the Trade Union of Employees in Science, Technology, Production and
Innovation in Public Health (ASFOC-SN)
Allegations: restrictions of freedom of association and collective bargaining in the public sector
and presidential veto of a Bill governing collective bargaining in the public sector, even though
the Bill was the result of discussions with the social partners

288. The complaint is contained in the communication dated 3 December 2018 from Public
Services International (PSI), the Single Confederation of Workers (CUT), the New Trade
Union Confederation of Workers (NCST), the General Union of Workers (UGT), the
Confederation of Brazilian Trade Unions (CSB), the Confederation of Workers of Brazil
(CTB), Força Sindical (FS), the People’s Trade Union Confederation (CONLUTAS),
Intersindical, the Confederation of Public Servants of Brazil (CSPB), the Confederation of
Federal Public Service Workers (CONDSEF), the Confederation of Municipal Public Service
Workers (CONFETAM/CUT), the National Confederation of CUT Social Security Workers
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(CNTSS/CUT), the National Federation of State Judiciary Workers (FENAJUD), the Trade
Union Federation of Brazilian University Workers (FASUBRA), the National Federation of
Urban Service Workers (FNU), and the Trade Union of Employees in Science, Technology,
Production and Innovation in Public Health (ASFOC-SN).
289. The Government sent its observations in a communication dated 5 August 2019.
290. Brazil has not ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), but it has ratified the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98), the Labour Relations (Public Service) Convention,
1978 (No. 151), and the Collective Bargaining Convention, 1981 (No. 154).

A.

The complainants’ allegations
291. In their communication dated 3 December 2018, the complainants report noncompliance with the obligations arising from Convention No. 151, in particular with
regard to the lack of legislation to promote and regulate collective bargaining in the
public sector, as well as legislation establishing adequate protections against anti-union
discrimination. Specifically, the complainants allege that the President of the Republic
unduly vetoed the Bill (No. 3831/201) on collective bargaining in the public sector that
had been drawn up in consultation with the social partners.
292. The complainants state that: (i) although it has ratified Convention No. 151, the State is
not fully implementing it, arguing that this would require a law governing collective
bargaining for public servants; (ii) collective bargaining in the public sector faces many
obstacles, such as the need for authorization from a higher authority and the limitations
of the Fiscal Responsibility Act; (iii) as a result, the authorities tend to impose working
conditions unilaterally; (iv) without recourse to collective bargaining, the trade unions
use strikes to put pressure on the authorities, which run on indefinitely (the
complainants note that in the first half of 2018, 520 of the 893 strikes that took place
were in the public sector, and they also regret that the Federal Supreme Court decided
that the administration should discount strike days from salaries – even though the
Constitutional Court had maintained the possibility for the parties to negotiate
compensation for the days of stoppage); (v) there are very few existing examples of
collective bargaining and, although this supports the argument that the promotion of
collective bargaining does not rely on legislative developments, their existence and
effectiveness vary depending on who is in Government; (vi) the establishment of the
Permanent National Negotiating Table in 2003 is illustrative of this – the complainants
regret that, in addition to its structural and bureaucratic limitations, it is emptied out
every time the country experiences a political change, its results are limited and
irregular, and the agreements are not always complied with, which triggers more strikes;
and (vii) more recently, there has been a tendency to restrict freedom of association in
the public sector, as demonstrated by the limitation of collective bargaining that
culminated in the veto of the Bill (No. 3831/2015) intended to regulate the exercise of
collective bargaining in that sector.
293. In that regard, the complainants note that: (i) seven years after the ratification of
Convention No. 151, the National Congress finally passed a Bill regulating collective
bargaining in the public sector (Bill No. 3831/2015), which was transmitted for the
approval of the President of the Republic on 27 November 2017; (ii) since 2015, when the
Bill was presented to the Senate, several public audiences have been held, with broad
participation from trade union confederations, federations, trade unions and
associations of public sector workers; (iii) considering the high level of legislative and
social coordination around the text, it was expected to be approved in its entirety,
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nonetheless, on 18 December 2017, the President of the Republic vetoed it entirely, and
the veto was upheld by the Chamber of Deputies on 3 April 2018, which meant that the
Bill was definitively shelved; and (iv) the sophistry contained in the presidential veto lacks
any legal basis (although the veto argued that there was a lack of legislative jurisdiction,
it is not true to say that the Bill, which covered general procedural standards, encroached
upon the jurisdiction of the states; neither did the Bill concern matters reserved for the
legislative initiative of the President of the Republic, as the veto also argued).

B.

The Government’s reply
294. In a communication dated 5 August 2019, the Government sent its reply to the
allegations made by the complainants. The Government states that: (a) although the
Federal Constitution guarantees freedom of association for public servants, the trade
union rights of those public servants still lack specific legislation, in particular with regard
to collective bargaining in the public sector; (b) on the other hand, in spite of not having
specific legislation, negotiations do take place in the sector and there are various
examples of this – the creation of the Permanent National Negotiating Table, the main
goal of which was to be a permanent negotiating system within the federal system; the
Permanent Negotiating System for Efficiency in the Provision of Municipal Public Services
in São Paulo (SINP); and the Permanent National Negotiating Table for the Single Health
System (MNNP-SUS), as a forum of equals and of negotiating procedures to deal with
conflicts and requests emanating from the Single Health System; (c) every legislative
proposal must respect all the procedures set out in the legal system and, with regard to
Bill No. 3831/2015, on the understanding that the necessary formal procedures had not
been followed, the President of the Republic at the time considered it appropriate to veto
the Bill; (d) nonetheless, Brazil continues to believe that the regulations of Convention
No. 151 are of great importance to the country and, therefore, the Federal Senate is
considering a new proposal on the matter – a new Bill (Bill No. 719/2019), the main scope
of which is the establishment of general standards for collective bargaining in public
service; and (e) it is worth highlighting that the new Ministry of the Economy has created
a specific department to propose policies, standards and procedures relating to labour
relations in the federal public service, since its jurisdiction includes the need to promote
the administration’s participation in dialogue with bodies representing the interests of
public servants and to propose measures to resolve conflicts that arise in matters of
labour relations during the negotiation of working conditions. In conclusion, the
Government affirms the country’s interest in establishing standard-setting mechanisms
in order to better implement Convention No. 151 in its internal legal system and notes
that, while it is seeking to harmonize its regulatory framework, negotiations will be
undertaken by other means, such as the aforementioned tables.

C.

The Committee’s conclusions
295. The Committee notes that the complaint concerns the development of legislative measures to
give effect to the provisions of Convention No. 151, in particular with regard to collective
bargaining and protection against anti-union discrimination in the public sector.
296. The Committee notes that, although the complainants report a lack of adequate legislation
and allege that the President of the Republic unduly vetoed a Bill (No. 3831/201) on collective
bargaining in the public sector that had been drawn up in consultation with the social
partners; on the other hand, the Government notes that the regulations of Convention No. 151
are of great importance to the country and a new Bill is being considered by the Senate (Bill
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No. 719/2019) with a view to establishing general standards for collective bargaining in public
service.
297. In these circumstances and emphasizing the importance of social dialogue, the Committee
encourages the authorities concerned to continue consulting with the social partners, in the
hope that the legislation in question will be adopted very soon. Since Brazil has ratified
Conventions Nos. 151 and 154, the Committee refers the legislative aspects of the case to the
Committee of Experts on the Application of Conventions and Recommendations.

The Committee’s recommendations
298. In light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendations:
(a)

The Committee encourages the authorities concerned to continue consulting
with the social partners, in the hope that the legislation in question will be
adopted very soon.

(b)

The Committee refers the legislative aspects of the case to the Committee of
Experts on the Application of Conventions and Recommendations.

Case No. 3183
Report in which the Committee requests to
be kept informed of developments
Complaint against the Government of Burundi
presented by
the Confederation of Free Trade Unions of Burundi (CSB)
Allegations: The complainant organization denounces the anti-union dismissal and the
suspension of the employment contracts of members of the executive committee of the trade
union of the telecommunications enterprise

299. The Committee examined the case brought by the Confederation of Free Trade Unions
of Burundi (CSB) at its meeting in June 2019 and on that occasion presented another
interim report to the Governing Body [see 389th Report, approved by the Governing
Body at its 336th Session (June 2019), paras 150–158]. Link to previous examination.
300. The Government sent its observations on 5 August 2020.
301. Burundi has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98) and the Workers' Representatives Convention, 1971 (No. 135).

A.

Previous examination of the case
302. In its previous examination of the case, in June 2019, the Committee made the following
recommendations [see 389th Report, para. 158]:
(a)

The Committee deplores that, despite the time that has elapsed since the
presentation of the complaint, the Government has not provided the
information it is expected to provide in response to the allegations made by
the complainant organization and in response to the Committee’s
recommendations, even though it has been asked to do so several times,
including through urgent appeals, and even though a meeting to that effect
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was held, at the Committee’s request, with the Government delegation
during the 107th Session of the International Labour Conference (May–June
2018). The Committee urges the Government to be more cooperative in the
future.

B.

(b)

In these circumstances, the Committee can only urge the Government to:
(i) provide copies of the decisions handed down by the courts concerned, as
well as a copy of the Supreme Court decision as soon as handed down; and
(ii) provide specific information on the situation of Mr Alain Christophe
Irakiza, Mr Martin Floris Nahimana, Mr Bernard Mdikabandi and
Ms Bégnigne Nahimana, and that of Mr Alexis Bizimana and, as appropriate,
to take the necessary remedial measures, including reinstatement. The
Committee requests the complainant organization to provide any additional
information that it may have at its disposal.

(c)

The Committee once again urges the Government to ask the employers’
organizations concerned, if they so desire, to provide information so that it
can be aware of their version of events and know the views of the enterprise
concerned on the pending issue.

(d)

The Committee invites the Government to avail itself of the technical
assistance of the Office, if it so desires, in order to determine the
appropriate measures to address these recommendations effectively.

The Government’s reply
303. In its communication of 5 August 2020, the Government indicates that the company
ECONET LEO SA (hereinafter “the enterprise”) had applied to the General Labour
Inspectorate to obtain authorization to dismiss the workers concerned (namely Mr Alain
Christophe Irakiza, Mr Martin Floris Nahimana, Mr Bernard Mdikabandi and
Ms Bégnigne Nahimana, all members of the SYTCOM executive committee), but that
such authorization had not been granted in the absence of a valid reason. Dismissed by
the Labour Court and then by the Bujumbura Court of Appeal, the enterprise submitted
a further appeal against this decision to the Supreme Court, which overturned the
decision of the Court of Appeal on procedural grounds. In its judgment RSA 7158 of 4 July
2017, the Court of Appeal upon referral held that in the absence of formal dismissal, the
enterprise was required: (i) to pay the wages due up to the date on which the judgment
was pronounced, namely, 4 July 2017; and (ii) to regularize the situation of the workers
concerned, either by initiating a dismissal procedure in accordance with the law or by
reintegrating the workers concerned. The Government indicates that the enterprise has
filed a second application for cassation and that, at the same time, the Court of Appeal,
which had been seized of an application for execution of judgment RSA 7158, sentenced
the enterprise in a judgment dated 8 March 2019 (ROA 45/2019) to pay 17 months’ wages
in addition to the 19 months’ wages included in the suspension period up to the date of
judgment RSA 7158.

C.

The Committee’s conclusions
304. The Committee recalls that the allegations of the CSB relate to the suspension and dismissal,
in 2015, of trade union representatives of the SYTCOM trade union in the context of the merger
of two telecommunications enterprises in Burundi, which resulted in a staff reduction process.
The individuals concerned by the suspension measure are Mr Alain Christophe Irakiza,
Mr Martin Floris Nahimana, Mr Bernard Mdikabandi and Ms Bégnigne Nahimana. According
to the complainant organization, these suspensions follow the unfair dismissal of another
member of the SYTCOM executive committee, Mr Alexis Bizimana.
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305. The Committee notes the information provided by the Government in its communication of
5 August 2020 and welcomes the efforts made to describe the various legal procedures
initiated. The Committee also notes that the President of the CSB countersigned the
Government’s communication.
306. While regretting that the court decisions referred to by the Government were not attached to
the communication of 5 August 2020, the Committee takes note of the Court of Appeal’s
decision RSA 7158 of 4 July 2017 that the enterprise is responsible for paying the wages of the
unfairly dismissed trade unionists for the period of their unlawful suspension and to regularize
their situation either by initiating a legal dismissal procedure or by reinstating them. The
Committee notes, however, that the wages of the persons concerned have not been paid to
date and their contractual situation has not been regularized. In this regard the Committee
notes that the Government indicates that the enterprise filed a second application for
cassation and that, at the same time, having been seized of an application for execution of
judgment RSA 7158, the Court of Appeal sentenced the enterprise to pay 17 months’ wages in
addition to the 19 months’ wages included in the suspension period up to the date of judgment
RSA 7158 (judgment of 8 March 2019 (ROA 45/2019)). The Committee requests the Government
to provide information on the implementation of the remedies provided by the Court of Appeal
in its decisions of 4 July 2017 and 8 March 2019, and on the outcome of the second appeal
lodged by the enterprise before the Supreme Court.
307. Furthermore, the Committee observes that the remedies determined by the appeals court
concern only three of the four employees concerned (namely, Mr Alain Christophe Irakiza,
Mr Bernard Mdikabandi and Ms Bégnigne Nahimana) and that the Government does not
provide information with regard to the situation of Mr Martin Floris Nahimana or that of
Mr Alexis Bizimana (see para. 6 above). The Committee requests the Government to provide
specific information in this regard.

The Committee’s recommendations
308. In the light of its foregoing conclusions, the Committee invites the Governing Body
to approve the following recommendations:
(a)

The Committee requests the Government to provide information on the
implementation of the remedies provided by the appeals court in its decisions
dated 4 July 2017 and 8 March 2019, as well as on the outcome of the second
appeal lodged by the enterprise before the Supreme Court.

(b)

Noting that the decisions in question do not cover the situation of all of the
workers concerned, the Committee requests the Government to provide
specific information on the situation of Mr Martin Floris Nahimana and that
of Mr Alexis Bizimana.

(c)

The Committee requests the Government to provide a copy of all of the legal
decisions concerned.
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Case No. 3348
Definitive report
Complaint against the Government of Canada
presented by
–
the Canadian Union of Postal Workers (CUPW)
supported by
–

the Canadian Labour Congress (CLC)
Allegations: The complainant organization alleges that by enacting Bill C-89, an Act to provide
for the resumption and continuation of postal services, the Government of Canada interrupted
collective bargaining between the Canadian Union of Postal Workers (CUPW) and the Canadian
post and referred the dispute to mandatory mediation followed by compulsory and binding
arbitration, thereby violating workers’ fundamental rights to organize, collective bargaining,
and freedom of association

309. The complaint is contained in two communications dated 7 February 2019 and one
communication dated 25 March 2019 submitted by the Canadian Union of Postal
Workers (CUPW). The Canadian Labour Congress (CLC) supported the complaint in a
communication dated 15 February 2019.
310. The Government of Canada transmitted its observations on the allegations in
communications dated 19 July 2019, 14 January 2020 and 11 September 2020.
311. Canada has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
312. In the first communication dated 7 February 2019, the complainant organization alleges
that the Government of Canada violated Conventions Nos 87 and 98 by enacting Bill C89, an Act to provide for the resumption and continuation of postal services.
313. According to the complainant, by enacting Bill C-89, the Government interrupted
collective bargaining between the CUPW and the Canada Post Corporation (hereinafter
the Post), stripping CUPW members from the right to strike, and referring the dispute to
mandatory mediation followed by compulsory and binding arbitration.
314. The complainant organization explains that the CUPW represents over 50,000 members,
a majority of whom are employed by the Post as letter carriers, mail service couriers,
postal clerks, mail handlers, mail despatchers, technicians, mechanics, electricians,
electronic technicians, and rural and suburban mail carriers. The union’s Urban Postal
Operations (UPO) bargaining unit is composed of over 43,000 members, while the
union’s Rural and Suburban Mail Carriers (RSMC) bargaining unit is composed of over
9,300 members.
315. According to the complainant organization, after the CUPW served the Post with its
notice to bargain with respect to the UPO and RSMC units’ collective agreements
pursuant to the Canada Labour Code on 14 November 2017, the union and the
enterprise engaged in negotiations over several months commencing on 24 November
2017. The RSMC unit’s collective agreement expired on 31 December 2017 and the UPO
unit’s collective agreement expired on 31 January 2018.
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316. The complainant states that on or about 29 June 2018, the union applied for conciliation
under the Code in order to pressure the enterprise to bargain meaningfully. The Minister
of Labour appointed conciliation officers in July 2018. Faced with the continued
intransigence of the enterprise in bargaining, the union conducted democratic strike
votes across the country in August and September 2018, in accordance with the Code.
CUPW members overwhelmingly voted in favour of undertaking strike action if
necessary to pressure the enterprise to compromise and reach a collective agreement
that would meet their collective needs and achieve their collective workplace goals. Of
the members who voted, 95.9 per cent from the RSMC unit and 93.8 per cent from the
UPO unit voted in favour of a strike mandate.
317. On 5 September 2018, the Minister of Labour appointed two mediators to assist the
parties. On 7 September 2018, after months of negotiations, the enterprise for the first
time presented global offers on the bargaining issues to the union, which, in its view, did
not come close to addressing fair working conditions for postal workers.
318. The complainant organization indicates that on 19 September 2018, the union initiated
an essential services agreement with the Post to ensure the safety of live animals and
the processing and delivery of pension and social assistance cheques to pensioners and
low-income people in the event of a postal service disruption. Under the agreement,
CUPW members agreed to volunteer to process and deliver live animals, such as bees
and chicks, and social assistance and pension payments from the federal, provincial and
municipal governments.
319. The CUPW was in a legal strike position as of 26 September 2018. The complainant
organization states that since no agreement was reached in mediation, it was clear to
the union that its members would have to exercise their fundamental right to strike in
order to promote meaningful negotiations. On 16 October 2018, the union gave
72 hours’ notice to the enterprise and the public that postal workers would go on
rotating strikes, in accordance with their rights under the Code.
320. Between 22 October and 27 November 2018, postal workers engaged in rotating strikes
at discrete locations across the country. The complainant indicates that no strike lasted
more than two consecutive weekdays and that the CUPW implemented a national
overtime ban on 1 November 2018. Throughout this period, postal workers delivered
government cheques to the most vulnerable members of the public, including senior
citizens, individuals with low incomes and others who received pension and social
assistance cheques. The complainant organization believes that the rotating strikes were
a critical means for postal workers to publically protest their treatment by the Post,
express their workplace grievances to their respective communities, and demonstrate
their solidarity with each other. It explains that there were certain crucial issues, such as
letter carrier health and safety, which postal workers decided could only be resolved by
strike action in light of the enterprise’s response in negotiations.
321. On 24 October 2018, the Minister of Labour appointed a special mediator to assist the
parties in their negotiations during the strike. On 7 November 2018, the Labour Minister
extended his mediation mandate under the Code for a period of four days (until
10 November 2018).
322. On 8 November 2018, the Canadian Prime Minister indicated to the media that his
Government might soon use all options to end the dispute if the parties did not bridge
their differences soon. According to the complainant organization, it was understood
that the Government’s action would take the form of back-to-work legislation. The Post
made an offer on 14 November 2018, which it stipulated would expire at midnight on
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18 November 2018. On 17 November 2018, the union made a comprehensive offer in
response to the enterprise’s 14 November offer. On 18 November 2018, the union
provided contract language to accompany its offer. On 19 November 2018, the
enterprise refused the union’s offer. The enterprise also withdrew its 14 November offer,
instead proposing a cooling off period with compulsory arbitration and offering up to
1,000 Canadian dollars (CAD) to each employee to give up their fundamental right to
strike during the holiday and shopping period. This was the last official response the
union received from the enterprise. On 20 November 2018, the Minister of Labour
publicly indicated that the Government would introduce back-to-work legislation if the
parties were not able to reach a deal over the next few days.
323. On 22 November 2018, Bill C-89, an Act to provide for the resumption and continuation
of postal services (the Act), was introduced. In introducing the back-to-work legislation
the Labour Minister stated that the Government had a responsibility to Canadian
businesses and that the strikes have created backlogs of mail and parcels just days
before an expected rush of millions of additional parcels from Black Friday and Cyber
Monday online sales. The Minister further noted that older Canadians, persons with
disabilities, low-income earners, as well as Canadians living in rural, remote and northern
areas who rely on physical mail delivery, including indigenous peoples, are
disproportionately affected during postal strikes. The Government brought a motion to
expedite the passage of the Bill, which, according to the complainant organization,
drastically reduced the time allotted for its consideration and debate. That same day, on
22 November 2018, the union sent a proposal to the enterprise and the mediator seeking
to bridge the gap between the two parties. However, despite the mediator’s efforts over
the course of the next several days, the enterprise refused to negotiate with the union.
With Bill C-89 on the verge of passing, the enterprise did not even respond to the CUPW’s
proposal or make a counter offer.
324. The complainant organization indicates that Bill C-89 was introduced by the Senate on
24 November 2018. The Senate did not sit on Sunday, 25 November 2018. The Bill
received Royal Assent on 26 November 2018, a mere four days after it was introduced.
The Act came into force on 27 November 2018.
325. According to the complainant, the Act violates postal workers’ freedom of association
and expression, and compromises the essential integrity of the process of collective
bargaining because it forces CUPW members to return to work and prohibits any further
strike action during a period when such strikes would otherwise have been lawful (that
is, the period before a new collective agreement is in place). The Act prohibits strike
action even though no essential services were affected, the parties had entered into an
essential services agreement, and any harm to the public caused by the rotating strikes
was minimal. It also compels and muzzles speech on the part of CUPW officials by
requiring them to communicate to postal workers that they must resume their job duties
and to take all reasonable steps to ensure that their members comply with the back-towork law.
326. The complainant organization indicates that the Act replaces the right to strike with an
arbitration process that is unfair and inadequate for the following reasons: (i) it severely
restricts the parties’ right to choose their own, mutually agreeable arbitrator, as the
parties are each limited to submitting the names of three individuals that they consider
qualified and the Minister is provided with the authority to select the arbitrator if there
are no names in common; (ii) it precludes the parties from defining the issues in dispute
at mediation–arbitration and provides this power to the Minister; (iii) it severely restricts
the parties’ right to select a mutually agreeable arbitration process and provides this

 GB.340/INS/16

97

power to the mediator–arbitrator; (iv) it limits to a maximum of fourteen days the parties’
right to engage in mediation for a period of time of their choosing; and (v) the Act
enforces its provisions by imposing substantial offences and fines of up to CAD50,000
per day on CUPW officials and CAD100,000 per day for the CUPW for violations of any
provision of the Act. The complainant organization underlines that the offences and
penalties have a chilling effect on the fundamental freedoms of association and right to
organize as persons will prefer to remain silent rather than risk the perils of prosecution.
The complainant refers to the Committee’s previous conclusions concerning similar
issues in relation to the postal services in Canada. In the complainant’s view, since postal
workers are not public servants and do not perform work that constitutes an essential
service as that term is defined in domestic and international law, there is no justification
for interfering with their fundamental freedoms.
327. According to the complainant organization, the Government’s justification for violating
CUPW workers’ fundamental rights lies primarily on the impact of the strikes on the
economy, especially in view of the proximity to the end of year holiday season. The
complainant recalls that, in addition to staging limited and rotating strikes, the CUPW
has implemented and respected minimum service protocols to ensure that live animals
were delivered, and that vulnerable groups received their social assistance cheques. It
recalls in this respect that in Case No. 2894, the Committee had expressed its concern at
the Government’s decision to issue a full back-to-work order given that protocols were
negotiated “precisely to avoid negative repercussions for third parties and ensure that
the basic needs of vulnerable users would be met in the event of a strike”. The
complainant organization therefore believes that concerns for vulnerable population
should not be used as a justification for violating workers’ rights.
328. The complainant organization indicates that the Government of Canada has a repeated
history of violation of postal workers’ fundamental rights. Out of the 13 rounds of CUPW
bargaining since 1978, the federal Government has resorted to back-to-work legislation
on six occasions (1978, 1987, 1991, 1997, 2011 and 2018). In most of these, a complaint
was submitted to the Committee, which time and time again identified the violation of
workers’ rights and issued recommendations that the Government continuously
chooses to ignore. In 2015, Case No. 2894 was also brought before a national court,
which ruled the then back-to-work legislation Bill C-6 as unconstitutional and in violation
of workers’ rights as guaranteed by the Canadian Charter of Rights and Freedoms.
329. The complainant alleges that many of the grave problems that the CUPW is trying to
solve through the current bargaining process are indeed a consequence of negative
collective agreements imposed through the threat of forced arbitration. It considers that
this pattern of behaviour by the Canadian Government has contributed to the
deteriorating relations between the union and the enterprise, and weakened the
application of the principle of voluntary negotiation. With the habitual recourse to backto-work legislation, the enterprise has little pressure to negotiate in good faith and can
count on the Government’s intervention to remove workers’ rights and impose forced
and binding arbitration. The complainant organization suggests that this is what
happened again in this case. It believes that the Post had no intention to reach a
settlement, explicitly asked for binding arbitration, and faced with the CUPW’s refusal,
the Government imposed it upon the union only five days later through Bill C-89.
330. According to the complainant organization, the continued violation of workers’ freedom
of association and right to organize and collective bargaining is furthermore of concern
given Canada’s recent ratification of Convention No. 98. It concludes that the
Government’s refusal to respect workers’ fundamental rights, in spite of renewed formal
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commitment to its protection and repeated recommendations from the ILO, not only
represents a threat to its workers, but also to the international rights-based system and
the rule of law.
331. In its second communication dated 7 February 2019, the complainant alleges that the
disabling injury rates in the Canadian postal services are the highest in the federal sector.
It indicates that, since the Act came into force, urban postal workers have worked
thousands of hours of forced overtime, rural and suburban mail carriers, of which two
thirds are women, worked roughly 250,000 hours without pay, and at least 315 disabling
injuries have been suffered. The complainant organization also informs that other
unions, labour activists, and concerned citizens have risen in protest against this backto-work legislation in more than 27 cities across the country. Despite the peaceful nature
of demonstrations, six people were arrested in Halifax on 2 December 2018 for forming
a picket line in front of a Canada Post facility. These labour activists, who are not CUPW
members, were each charged with obstructing police and mischief.

B.

The Government’s reply
332. In a communication dated 19 July 2019, the Government, recalling the complainant’s
allegations that Bill C-89, an Act to provide for the resumption and continuation of postal
services, was enacted in violation of Conventions Nos 87 and 98, respectfully disagrees
with this characterization and requests that the complaint be dismissed.
333. The Government states that it is strongly committed to free collective bargaining and the
constructive settlement of labour disputes as the basis for sound industrial relations.
These principles form the foundation of Part I of the Canada Labour Code, which
establishes a framework for collective bargaining, provides for mediation and
conciliation assistance to help resolve bargaining disputes, and defines rights and
obligations during strikes and lockouts. Further, the Canadian Charter of Rights and
Freedoms guarantees freedom of association, which the Supreme Court of Canada has
determined includes the right to participate in a meaningful process of collective
bargaining, including the right to engage in strike action.
334. The Government indicates that its commitment to the constructive settlement of labour
disputes is exemplified by the work of the Federal Mediation and Conciliation Service
(FMCS). Thanks to the FMCS’ efforts, the overwhelming majority of disputes in the
federally regulated private sector are resolved through mediation or conciliation without
a work stoppage. During fiscal year 2017–18, mediators and conciliation officers
provided extensive assistance to parties in 245 collective bargaining disputes, helping
the involved parties to find common ground and negotiate new collective agreements.
Of these disputes, 94 per cent were resolved without a work stoppage. This success is in
keeping with recent results: from 2006–07 to 2017–18, of the approximately
3,455 collective agreements that were negotiated under Part I, there have been only
89 work stoppages. In recognition of its importance, the Government committed in
Budget 2019 to enhance the FMCS’ capacities by increasing its funding by CAD1 million
annually from 2019–20 to 2023–24. For the few labour disputes that do result in a work
stoppage, it continues to support the parties as they work to reach a negotiated
settlement.
335. As regards industrial relations in the federal jurisdiction, the Government explains that
Part I of the Code is the legislative framework governing workplace relations and
collective bargaining for private-sector employers and trade unions under federal
jurisdiction. In 2018, approximately 972,000 employees (or 6.2 per cent of all Canadian
employees) were employed by about 22,000 enterprises subject to Part I. About 34 per
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cent of these workers were unionized. Although Part I applies to only a small portion of
Canada’s labour force, the critical role of the infrastructure and other industries falling
within the federal private sector, as well as certain Crown corporations (including the
Post), are of considerable economic and social importance to Canada.
336. The Government further indicates that the Minister of Labour is responsible to
Parliament for the administration of the Code. The FMCS, which is tasked with
administering the Code’s dispute resolution provisions, is responsible for fostering
harmonious relations between trade unions and employers by assisting them in the
negotiation of collective agreements and their renewal and the management of the
relations resulting from the implementation of the agreements. Finally, the Canada
Industrial Relations Board (CIRB) is an independent, representational, quasi-judicial
tribunal created by section 9 of the Code. The CIRB’s mandate is to support constructive
labour-management relations in federally regulated sectors. In order to fulfil its
mandate, the CIRB provides a variety of dispute resolution services. It objectively
adjudicates matters where necessary, but it also focuses on providing mediation
assistance at all stages of a proceeding.
337. Part I of the Code sets out the following general framework for collective bargaining in
federally regulated industries, in particular the following: (i) exclusive bargaining rights
are granted by the CIRB to unions (also referred to as bargaining agents) when they can
demonstrate majority support from employees; (ii) employers and bargaining agents
have an obligation to negotiate in good faith; (iii) strikes and lockouts are not permitted
while a collective agreement is in force; (iv) the bargaining process begins when a notice
to bargain is given by one party to the other to start negotiating the renewal of a
collective agreement; (v) if bargaining reaches an impasse, parties can file a notice of
dispute with the Minister of Labour, who may appoint an impartial conciliation officer to
assist the parties in resolving their differences; (vi) the conciliation process is for a period
of 60 days unless it is extended by the parties by mutual agreement; (vii) a legal strike or
lockout cannot take place until a notice to bargain has been given, the conciliation
process has taken place, a 21-day cooling-off period has elapsed since the end of the
conciliation process, a strike vote has been taken, and a 72-hour strike or lockout notice
has been given; (viii) the Minister can refer specific issues to the CIRB; and (ix) the
Minister may appoint a mediator at any time, either at the request of the parties, or on
the Minister’s own initiative; the appointment of a mediator does not influence the
acquisition of the right to strike or lockout.
338. With respect to the role and mandate of the Post, the Government indicates that Canada
is the second largest country in the world with a total area of 9,984,670 square
kilometres. The population of Canada is over 37 million. While the majority live in cities,
almost 9 million Canadians live in rural and remote areas of the country, which occupy
9.5 million square kilometres, or around 95 per cent of Canada’s territory. The Post
serves the public by providing postal services to all Canadians located in rural and urban
areas in a secure and financially self-sustaining manner. It was created via the Canada
Post Corporation Act and has a single shareholder, which is the Government of Canada.
The Post is a Crown corporation reporting to the Minister of Public Services and
Procurement and Accessibility. It is in fact a group of three companies, including Canada
Post (Canada’s exclusive postal service), Purolator Holdings Limited (Canada’s largest
integrated freight and parcel service) and the SCI Group (a supply chain solutions
company). Canada Post is by far the largest of these three segments, being responsible
for over 77 per cent of the Post’s revenues, and employing just under 80 per cent of its
combined workforce. The Government specifies that the work stoppages referred to in
its response took place exclusively within the Canada Post segment.
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339. Canada Post delivers almost 8.3 billion pieces of mail, parcels and messages annually to
16.2 million addresses. A significant number of these addresses are in rural and northern
regions of the country where other delivery companies do not go. Because of its
mandate, Canada Post is required to ensure that packages and parcels from other parcel
delivery companies reach Canadians in these regions, providing “last mile” service from
central distribution hubs to these areas. Canada Post is also Canada’s largest and most
affordable parcel delivery service in its own right. Its parcel services connect Canadians
with thousands of small, medium and large businesses via websites and e-commerce
platforms.
340. According to the Government, in Canada, mail is one of the most convenient, inexpensive
ways to connect seniors, low-income Canadians and persons with disabilities to the
services upon which they rely. Canada Post is also an essential lifeline to Canadians who
live in rural and remote areas for the delivery of items, such as prescription drugs.
Further, small and medium-sized businesses rely heavily on Canada Post’s letter mail and
ad mail services to reach and serve their clients and customers (for example, by sending
and receiving invoices and payments).
341. As regards the relationship between the Post and the union, the Government indicates
that the Post is one of the largest employers in Canada, with a workforce of
approximately 64,000 employees. A large part of the Canada Post workforce is
unionized, with several unions representing different segments of workers. The largest
of these unions is the CUPW, which represents two bargaining units: the UPO and RSMC.
The UPO unit represents approximately 42,000 members who work as plant and retail
employees and letter carriers in urban locations while the RSMC unit represents
8,500 members who work as mail carriers in rural and suburban locations. CUPW
members work in the Canada Post segment of the Post.
342. The Government then provides a brief overview of the Post’s and the CUPW’s long history
of acrimonious collective bargaining that has often resulted in work stoppages. The
CUPW started representing employees at Canada Post in January 1975. The Government
of Canada has provided extensive assistance to these parties throughout their 44 years
of collective bargaining by appointing conciliation boards, conciliation officers and
mediators to support the parties in reaching mutually acceptable collective agreements.
During this time, Ministers of Labour have also extensively engaged the parties directly
to encourage them to settle their disputes. However, a profound reciprocal distrust
between the CUPW and the Post has continued over the years, which has had a
dampening effect on collective bargaining. This history demonstrates that the parties
have been unable to reach collective agreements and they have failed time and time
again to renew them without government intervention.
343. Reaffirming its commitment to free collective bargaining as the basis for sound industrial
relations, the Government states that consistent support and encouragement was given
to the Post and the CUPW throughout the entirety of the 2017–18 round of collective
bargaining. From before bargaining began, through negotiations, and through the work
stoppages, the Minister of Labour was engaged and the parties were provided with
hundreds of hours of mediation and conciliation support.
344. In 2016, the parties agreed to participate in relationship development meetings (also
known as preventive mediation sessions) with the FMCS outside the normal collective
bargaining cycle in an effort to improve their relations. This represented one of the few
times in the 44-year history of antagonistic relations between the parties that they had
agreed to meet outside the bargaining cycle. In the Government’s view, it also
demonstrated its respect for the Committee on Freedom of Association’s
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recommendation in Case No. 2894, in which the Committee “welcomed the
Government’s pledge to contact the parties to offer its recently expanded preventive
mediation services at an appropriate time”. As such, mediators appointed by the
Relationship Development Programme within the FMCS held sessions with the parties
between 2016 and late 2017. Unfortunately, these sessions did not lead to more
amicable relations between the parties during the 2017–18 bargaining cycle.
345. The 2017–18 round of collective bargaining between the Post and two bargaining units
of the CUPW began when the CUPW served the Post with notice to bargain collectively
in November 2017. Shortly thereafter, the CUPW applied to the Minister of Labour for
early mediation assistance, which began in January 2018. The collective agreements
between the Post and the RSMC unit and the UPO unit expired on 31 December 2017,
and 31 January 2018, respectively.
346. The parties maintained their adversarial stance and little meaningful progress was made
at the bargaining table. The CUPW then filed a notice of dispute with the Minister of
Labour on 29 June 2018. In response, the Minister promptly appointed conciliation
officers on 9 July. Conciliation officers worked with the parties for 60 days but, again,
little meaningful progress was made during their mandate.
347. With conciliation completed, the 21-day cooling off period began on 4 September 2018.
The Minister once again appointed mediators to assist the parties in concluding an
agreement during this period. She also met personally with representatives from the
union and the employer to try to effect positive changes at the bargaining table. During
the cooling off period, the CUPW held strike votes. The results of these votes were
released on 11 September with 93.8 per cent of UPO members and 95.9 per cent of RSMC
members voting in favour of a strike mandate.
348. In spite of the mediators’ best efforts to encourage the parties to negotiate new
collective agreements without a work stoppage, the parties were unable to reach an
agreement. On 16 October 2018, the CUPW gave notice that it would commence
targeted, rotating strikes on 22 October 2018. These strikes duly began on 22 October
2018. Over the subsequent five weeks, strike activity took place in a mix of large and
small cities across Canada, including several shutdowns of the Post’s largest processing
centre in Toronto. The CUPW also began an overtime ban on 1 November, encouraging
its members to refuse work in excess of eight hours per day and 40 hours per week. In
time, backlogs began to accrue at key depots and sorting facilities and, on 16 November
2018, it was reported that the Post had requested postal services in other countries to
halt mail and parcel delivery to Canada.
349. On 24 October 2018, the Minister of Labour appointed a special mediator to work with
the parties to assist them in negotiating new collective agreements in order to bring an
end to the strike action. At the end of his first mandate, the special mediator reported
that no significant progress had been made at the bargaining table. Despite this
diagnosis, the Government indicates that the special mediator was re-appointed two
more times (on 7 and 20 November 2018) because it wanted to do everything in its power
to support the parties in reaching a negotiated settlement of their collective bargaining
dispute. Unfortunately, the parties were still unable to make any meaningful progress in
their collective bargaining. During this time, the Minister also intervened personally with
the parties and asked them to seek voluntary arbitration to resolve their differences,
again to no avail.
350. On 22 November 2018, the Government introduced Bill C-89 in the House of Commons.
In speeches and public appearances, Government Ministers reiterated their regret at
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having to introduce the legislation and once again encouraged the parties to negotiate
an end to the work stoppages to avoid the need for the Bill. Strikes continued and the
parties made no meaningful progress. The Bill received Royal Assent on 26 November
2018. As a result, the parties were required to resume postal services on 27 November
2018.
351. The Government stresses that it did everything possible to avoid recourse to legislation.
It was only contemplated once it had attempted everything in its power to bring the
parties to a negotiated agreement, once there was no indication of progress being made
at the bargaining table, and once the five-week-long strikes had caused significant
economic and social harm, which, if the strikes had persisted, would only have
compounded and deepened. It argues that the Act presented a neutral, unbiased means
for the parties to resolve their issues through mediation or, if necessary, arbitration
based on balanced guiding principles, while ending the economic and social harms
caused by the strikes. The Government regrets that it became necessary to intervene,
but is convinced that this measured legislation was necessary and justified.
352. As regards the economic impacts of the work stoppage, the Government acknowledges
the ILO Committee on Freedom of Association’s comment in Case No. 2894 that
“economic considerations should not be invoked as a justification for restrictions on the
right to strike”. However, it believes that when negotiations are at a seemingly
unbreakable impasse despite over a month of strike action, governments and the
Committee would be remiss if they did not consider the real economic harm the strikes
were causing third parties, and if they did not give these considerations at least some
weight in examining the decision to intervene.
353. Based on an analysis by its Department of Finance, the Government explains that the
changing economy, where customers and vendors can conduct business while being
separated by great distances, results in greater reliance on “network industries” such as
digital services, financial services, and logistics including mail and parcel services. A
constraint on services vital for commerce undermines the reliability of vendor–customer
commitments. Such commitments are what underpin a well-functioning market
economy. When the services of Canada Post, which has the exclusive privilege to deliver
mail and is a significant player in Canada’s parcel delivery market, are significantly
interrupted or fully constrained, an important strain is placed on business activity.
354. According to the Government, the Post estimates that its domestic parcel volumes
constitute approximately 50 per cent of the Canadian domestic parcel market and
approximately 70 per cent of the Canadian domestic e-commerce market. Strikes
affecting the Mississauga Gateway parcel processing plant, which handles two thirds of
Canadian parcels, led the Post to suspend delivery time guarantees from 13 November
2018. They were only restored on 20 December 2018 – 23 days after the parties were
required to resume postal services by the Act. Further rotating strikes during the holiday
season would have continued to push this backlog higher. Especially in the context of
holiday season purchasing, there was very limited capacity for competitor carriers to
take on additional parcel delivery. The Government recalls that one retailer, for example,
indicated that it anticipated shipping more than a million orders during the holiday
season but that it could not achieve this without reliable service from the Post and that
another important employer confirmed this by stating that no one can replace the Post
in the short term.
355. As a result of the Post’s importance to Canadian parcel delivery, the Government
indicates that the strike action had an important impact on e-commerce demand, with
major outlets reporting 20–30 per cent fewer orders than in the previous year. Still others
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reported order cancellation because of delivery uncertainty. Many companies are
dependent on sales from “Black Friday” (23 November) to early January to survive and
some generate up to 40 per cent of their annual sales at this time. When companies lose
sales during this period due to strike-related uncertainty, these sales are not likely to be
made up later as the event (for example, “Black Friday” and “Cyber Monday” sales) or the
occasion (for example, Christmas) will have passed. Third party losses are therefore more
likely to be permanent during this time.
356. The Government states that these impacts on demand, and employers’ anticipation of
further impacts as the strikes went on, led to a reported reduction in seasonal hiring
and/or working hours by several e-commerce and other companies. One such retailer
reported that 800 workers were directly affected by the work stoppages, either through
seasonal staffing reductions of 50 per cent, or through a reduction in their hours of work.
Another major online retailer reported that the strikes had resulted in significant idle
labour and that the company had been forced to implement voluntary and mandatory
time off for employees. Apart from hiring, retailers indicated significant incremental
costs resulting from the work stoppages, including incentivizing in-store pickup of
merchandise, and other costs. These initial indicators were borne out, as one major
Canadian retailer reported a 50 per cent drop in net earnings in its third quarter ending
29 December 2018, largely owing to the strikes at Canada Post.
357. Apart from these large retailers, the work stoppage also affected small and microbusinesses, such as those who make and sell products through online marketplaces.
Although data is more difficult to obtain related to these businesses/entrepreneurs, it is
likely that the impacts of the work stoppage were more acute for them as their profit
margins are thinner, lessening the likelihood that they were able to find alternate
shipping arrangements or absorb increased costs.
358. The Government informs that another sector affected by the work stoppage involved
companies that produce direct marketing mail (for example, flyers). In 2017, the Post
delivered 4.8 billion pieces of direct marketing mail, 75 per cent of which were
neighbourhood mailings. The strikes negatively impacted the Post’s ability to guarantee
timely delivery of these mailings, leading some advertisers to reallocate funds (for
example, to newspaper ads), causing layoffs in direct mail companies. The Government
believes that, were the strikes allowed to continue or expand, businesses that design
and/or print direct mail may have been forced to implement temporary layoffs on a
much more widespread basis.
359. Lastly, the Government indicates that the five-week-long strikes interfered with financial
transactions for many businesses. Large companies in the financial, telecommunication
and utilities sectors are among the Post’s top 20 letter mail customers, partly owing to
the large volume of financial transactions with their retail customers. A 2016 survey of
1,202 small, medium and large businesses regarding the postal needs and perceptions
of Canadians indicated that virtually all Canadian businesses still rely on Canada Post for
time-sensitive or important letter mail. The survey found that small and medium-sized
enterprises (SMEs) in rural areas are more dependent on Post services, as alternate
courier costs are higher or their services unavailable. According to the Canadian
Federation of Independent Business, over half of SMEs still rely on paper cheques and
invoices.
360. As regards the social impacts of the work stoppage, the Government of Canada
acknowledges the Memorandum of Understanding (MoU) agreed between the Post and
the CUPW to ensure the delivery of federal and provincial socio-economic benefit and
pension cheques as well as live animals (for example, chicks and bees). The Government
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was aware of this MoU prior to the onset of the strikes. However, it argues that despite
the MoU, the work stoppages created pronounced social impacts, which would only have
deepened if the strikes had continued.
361. The Government indicates that Canadians with disabilities, seniors, those with lower
income and education levels, and indigenous peoples are more reliant on postal service
for personal communications, transactions, and parcel delivery, in part because they
have less access to the Internet due either to limited financial means and/or living in
rural, remote and northern locations. The costs of postal alternatives, such as courier
companies, can be prohibitively high for these groups, especially in rural and remote
areas, or completely unavailable in remote northern areas, where Canada Post is the
only option.
362. The Government points out that the strikes also had serious implications for several
charities that provide critical help and services to these vulnerable Canadians. According
to a survey by the Association of Fundraising Professionals (AFP), many charities receive
over half of their annual donations during the final three months of the year. Another
survey by the AFP showed that four in ten Canadians preferred to donate by receiving
mailed forms from charities. Both during and after the five-week-long strikes, charities
performing vital social functions (for example, running homeless shelters, food banks,
soup kitchens and helping new immigrants) reported that donations had decreased.
363. For instance, one nation-wide charity, which is the largest non-governmental direct
provider of social services to Canadians, reported on 23 November 2018 that it had
received 40 per cent fewer donations via mail than at the same time the previous year.
On 20 December 2018, an Ottawa-based charity operating homeless shelters reported a
decrease in donations of approximately CAD150,000 compared to the 2017–18 holiday
period. Lastly, another charity, which runs the largest food bank on Vancouver Island,
reported on 20 November 2018 that it had experienced a 23 per cent decline in donations
compared to the same period in 2017. The Government underlines that these examples
reflect only those charities whose losses were reported in the national media, and
believes that likely far more organizations, and thus far more important services to
vulnerable Canadians, were impacted by the strikes.
364. According to the Government, almost 9 million Canadians live in rural and remote areas,
where access to the Internet is more limited and/or of poorer quality, limiting access to
required documents. Seniors and those with lower income and education levels are
more prominent in these areas. Just under half (48.2 per cent) of Canada’s total
indigenous population live in rural or remote areas, representing almost 2.5 per cent of
Canada’s total population. Canadians living in the north are more reliant on parcel
delivery services than other Canadians, receiving approximately double the per capita
parcel average in Canada in 2017. In a letter to the Toronto Star newspaper on
22 November 2018, a concerned citizen wrote about the negative impact the strikes were
having on her work sending much-needed supplies to shelters, soup kitchens, day-care
centres and schools in Nunavut and the Northwest Territories. She explained that, while
mail disruption is an inconvenience to many Canadians, “it is an impossible situation for
those in remote fly-in communities in Northern Canada, who must rely on Canada Post
for all of their deliveries”.
365. The Government indicates that in 2012, close to 2 million Canadians reported mobility
disabilities. 45 per cent of these are seniors, and women are slightly over-represented at
all ages by about two percentage points. This group tends to have significantly lower
income than those without disabilities (25 per cent less for men), is 21 per cent less likely
to have the Internet at home, and 25 per cent less likely to conduct online transactions.
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Persons with disabilities are more inclined to consider mail delivery as essential than
Canadians without mobility issues by a margin of 20 per cent. Aside from rural areas,
Canadians with lower education and income are 27 per cent less likely to be connected
to home Internet and 37 per cent less likely to conduct online transactions than other
Canadians. With less access to the Internet, telephones or cell phones, this group is
17 per cent more likely than other Canadians to consider letter mail as essential. Overall,
13 per cent of Canadian households lack Internet service, according to 2015 data.
366. The Government explains that the Act ordered the immediate end to ongoing work
stoppages and required the resumption and continuation of postal services on the day
following its passage. It extended the collective agreements of both bargaining units
from the day they expired until the day that new collective agreements are established.
The period of the work stoppages was excluded from the extension of the collective
agreements. The legislation prohibited any further work stoppages until after new
collective agreements were established. It also prohibited the employer from dismissing
or disciplining any employee for having participated in strike action. It also set out fines
that would apply to any person or party who contravenes any of its provisions, and
explicitly precluded imprisonment in cases where a person is in default of a payment of
such a fine. The Act entitled any employee who was disciplined or discharged during the
period of the work stoppages that were excluded from the extension of the collective
agreements to refer the matter for final settlement to an arbitrator selected by the
employer and the union. If the employer and union were unable to agree, the matter
would be referred to an arbitrator appointed by the Minister upon request by either
party.
367. On the issue of mediation–arbitration, the Act launched a neutral and objective process
to resolve outstanding issues between the parties. Each party was given the opportunity
to participate in the selection of the mediator–arbitrator by proposing the names of
three individuals they would like to have as the mediator–arbitrator to the Minister within
48 hours of the legislation coming into force. If both parties proposed the same person,
the legislation required the Minister to appoint that person as mediator–arbitrator.
However, if the parties did not propose the same person or a party failed to propose any
names, the Minister would appoint the mediator–arbitrator after seeking advice from
the Chairperson of the CIRB to ensure impartiality. Regardless of the way in which the
mediator–arbitrator was selected, the legislation required that he or she attempt to
resolve issues through mediation for seven days. This mediation period could be
extended for up to seven more days if the parties agreed. If mediation failed on any
issues, the mediator–arbitrator was required to arbitrate all outstanding issues through
an arbitration model of his or her choosing – whether traditional interest arbitration or
final offer selection. The mediator–arbitrator was required to resolve all outstanding
issues, report to the Minister on the resolution of each issue and provide copies of that
report to the parties within 90 days of his or her appointment. The legislation also
required the parties to reimburse the Government in equal parts for any costs relating
to the appointment of the mediator–arbitrator and the performance of the mediator–
arbitrator’s duties under the Act.
368. If the mediator–arbitrator was required to decide outstanding issues through
arbitration, the mediator–arbitrator’s decisions were to be guided by certain principles
that are set out in the legislation. These principles reflected the interests of both parties
and included the need: (i) to ensure that the health and safety of employees is protected;
(ii) to ensure that employees receive equal pay for work of equal value; (iii) to ensure the
fair treatment of temporary or part-time employees, and other employees in nonstandard employment, as compared to full-time, permanent employees; (iv) to ensure
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the financial sustainability of the corporation; (v) to create a culture of collaborative
labour-management relations; and (vi) to have the employer provide high-quality service
at a reasonable price to Canadians.
369. The legislation provided that the day after the day on which the mediator–arbitrator
submits his or her final report to the Minister, new collective agreements were to
become binding on the parties. These collective agreements were to include any
agreements negotiated by the parties before or after the mediation–arbitration process
began, as well as every decision made by, or final offer selected by, the mediator–
arbitrator. Nothing in the legislation prohibited the parties from independently
negotiating new collective agreements. In fact, the legislation explicitly stated that the
parties are free to enter into new collective agreements at any time before the mediator–
arbitrator reports to the Minister. If the parties were successful in doing so, the
mediation–arbitration process would end and the parties would proceed in their
relationship under those collective agreements. The legislation was also explicit that it
was not to be interpreted so as to limit the rights of the parties to amend any provisions
of the new collective agreements in accordance with Part I of the Code.
370. Recalling the Committee’s conclusions in relation to Bill C-6, an Act to provide for the
resumption and continuation of postal services, which was enacted in 2011 by a previous
Canadian government (Case No. 2894), the Government contends that there are
important differences between Bill C-6 and the current Act.
371. In the case of Bill C-6, the Government announced its intention to introduce back-to-work
legislation on 15 June 2011, one day after CUPW members were locked out by Canada
Post following eight days of strike action. On the other hand, the Government points out
that the current Act was only introduced after strikes had continued for more than four
weeks, once it had exhausted all options to promote a negotiated settlement and once
the economic and social harm caused by the strikes was more pronounced and was likely
to deepen and compound. The Government indicates that the actual and potential
harms were also more acute than in 2011, as the 2018 work stoppages occurred during
the holiday season, when many businesses earn up to 40 per cent of their annual sales,
and charities and non-profit organizations rely on Canada Post to reach donors and
receive donations.
372. According to the Government, Bill C-6 also required the Minister of Labour to appoint an
arbitrator she deemed appropriate, without recourse to the parties or any other person,
whereas the current Act permitted the Post and the CUPW to each submit the names of
three persons they would like to see serve as mediator–arbitrator. If both parties
submitted the same name, the Act required the Minister to choose that person as
mediator-arbitrator. If the parties did not submit the same name, the Minister was
required to consult the Chairperson of the CIRB, an independent and neutral party,
before appointing a mediator-arbitrator. The Government states that this mechanism
was designed to ensure an impartial mediation and/or arbitration process, and that
nothing in the Act prohibited the parties from jointly determining a suitable mediatorarbitrator and each submitting that person’s name to the Minister.
373. The Government recalls that Bill C-6 imposed arbitration immediately, without prior
mediation, which differs from the additional opportunity for a voluntary, mediated
settlement that the Act offered by providing for up to 14 additional days of mediation.
Moreover, while Bill C-6 provided for the resolution of outstanding issues through
binding arbitration by final offer selection, the current Act allowed the independent
mediator–arbitrator to choose the most appropriate method of arbitration to resolve any

 GB.340/INS/16

107

remaining issue in dispute between the parties, and nothing in the Act prohibited him or
her from determining the arbitration method in consultation with the parties.
374. The Government further recalls that, even though it sent outstanding issues to binding
arbitration, Bill C-6 explicitly prescribed both the length of the parties’ new agreement
and the maximum wage increases to be included therein, and these provisions were to
be unalterable by the parties until the expiration of that collective agreement. For its
part, the current Act did not prescribe the maximum wage increases, the duration, or
any other term of the parties’ new collective agreements, as it allowed the parties to
bargain or make representations to the mediator–arbitrator in order to establish every
term and condition of the new collective agreements.
375. With respect to the principles set out to guide the arbitration awards, the Government
indicates that Bill C-6 emphasized “the need for terms and conditions of employment
that are consistent with those in comparable postal industries and that will provide the
necessary degree of flexibility to ensure the short- and long-term economic viability and
competitiveness of the Post, maintain the health and safety of its workers and ensure
the sustainability of its pension plan”. In doing so, the arbitrator was required to take
into account “(a) that the solvency ratio of the pension plan must not decline as a direct
result of the new collective agreement; and (b) that the Post must, without recourse to
undue increases in postal rates, operate efficiently, improve productivity and meet
acceptable standards of service”. The Government argues that, on the other hand, the
current Act set out guiding principles that direct the mediator–arbitrator to consider
issues important to both the employer (for example, ensuring its financial sustainability)
and the union (for example, ensuring that workers receive equal pay for work of equal
value), and to their bargaining relationship (for example, creating a culture of
collaborative labour-management relations).
376. Even though the Government reaffirms its support for the right of trade unions to submit
complaints to the ILO’s Committee on Freedom of Association, it states that it
respectfully disagrees with the assertions contained in this case. While the complainant
organization argues that any harm to the public caused by the rotating strikes was
minimal, the Government indicates that it did not consider introducing back-to-work
legislation until it became clear that bargaining was at a complete stalemate and the
strike action was having serious negative impacts on third parties. The Government
believes it has a responsibility to act when all other means to resolve the dispute have
been exhausted, there is no expectation of a negotiated settlement in the foreseeable
future, and work stoppages are causing significant economic and social harm to third
parties. It stresses that every indication from the parties as well as the special mediator
was that the work stoppages could be expected to continue indefinitely, the parties were
unable to see eye-to-eye and negotiate an end to the stoppage.
377. The Government of Canada also states that it respectfully disagrees with the argument
that the Act compels and muzzles speech on the part of CUPW officials. It recalls that
achieving the legislative objective of the Act required the end of the work stoppages and
the resumption of full postal services on the day following Royal Assent. To achieve an
end to the strikes and the resumption of full postal services, the Act required CUPW
officials to inform members that the law required them to return to and/or continue their
work at that time. While employees were required to return to work, the Act did not
prohibit them from freely expressing their views by engaging in other activities
commonly associated with strikes, such as demonstrating, leafleting, and other
measures to raise awareness of issues in the collective bargaining process.
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378. As for the allegation that the parties’ right to choose their own, mutually agreeable
arbitrator is severely restricted, the Government of Canada views it as a
mischaracterization of section 8 of the Act. It recalls that nothing in the Act could be
interpreted as preventing the parties from jointly selecting an appropriate mediator–
arbitrator and submitting that person’s name to the Minister and that its preference
would have been for the parties to select a mediator–arbitrator in this way. The
Government argues that the legislation provided for an alternate, unbiased method of
selecting a mediator–arbitrator due to the continued animosity between the parties and
the strong possibility that they would not be able to agree on a suitable mediator–
arbitrator. When the parties did not submit matching names, the Minister sought the
advice of the Chairperson of the independent CIRB and appointed a neutral, highly
skilled and highly experienced mediator–arbitrator to help the parties reach just
collective agreements.
379. The Government also indicates its disagreement with the complainant organization’s
reading of section 9 of the Act and its argument that the parties are precluded from
defining the issues in dispute at mediation–arbitration. It argues that this provision did
not provide that the Minister of Labour is responsible for defining the issues in dispute
between the parties. Nonetheless, the Government recalls that it acknowledged the
CUPW’s interpretation of this clause and, on or about 15 January 2019, the Minister
clarified the intent of the legislation as permitting the mediator–arbitrator to define the
issues in dispute in consultation with the parties, after which the issues in dispute have
been defined by the parties.
380. In response to the allegation that the parties’ right to select a mutually agreeable
arbitration process is severely restricted since the mediator–arbitrator has full authority
to impose final offer selection process, the Government indicates that on or about
22 January 2019, the mediator–arbitrator consulted the parties on their preferred form
of arbitration. It recalls that the parties agreed that they preferred traditional interest
arbitration and the mediator–arbitrator selected this method to resolve outstanding
issues.
381. With respect to the allegation that the Act limits the parties’ right to engage in mediation
for a period of time of their choosing, the Government recalls that over one year’s worth
of relationship building, mediation and conciliation support were provided to the parties
and that these services could have been extended nearly indefinitely had the parties
wished. Even after Bill C-89 was tabled, the special mediator continued to work with the
parties to try to resolve the outstanding issues and avoid the need for the legislation.
While all of these attempts failed, the Government states that it continued to hope for a
mediated solution, and so the Act required a minimum of seven days of mediation (with
the possibility of extension to 14 days) before recourse to arbitration. According to the
Government, the Act still prioritizes a negotiated settlement by making clear that if the
parties are able to negotiate an agreement outside the arbitration process, that
agreement has full effect and the arbitration process ends. Moreover, the guiding
principles set out in the Act include issues of importance to both parties and actually
encourage the parties to reach a mediated solution.
382. As regards the alleged chilling effect resulting from the Act’s enforcement of its
provisions, the Government indicates that most Acts of Parliament that require or
prohibit a specific action set out consequences in cases of non-compliance and argues
that it is natural that the Act would include measures to encourage both parties to
comply with the legislation. It recalls that the Act included several prohibitions on
employer conduct (for example, disciplining or discharging an employee for having
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participated in the strikes), which were also punishable by the same fines. According to
the Government, beyond discouraging the parties from violating its provisions, the
penalties in the Act did not have any impact on freedom of expression or freedom of
association. As is evidenced by the CUPW’s public releases criticising the legislation,
Canada Post and the Government of Canada, these compliance measures have clearly
not had the effect of silencing the union or its representatives.
383. In conclusion, the Government of Canada reiterates its commitment to the ILO principles
espoused in Conventions Nos 87 and 98. In its view, it did everything in its power to
encourage free collective bargaining and assist the parties in resolving their differences,
and did not enact back-to-work legislation until it became clear that such a measure was
necessary to end the bargaining impasse and ongoing significant harm to third parties.
It stresses that the legislation that it enacted ensured a neutral and objective process to
resolve outstanding issues between the parties. The Government hopes that the
evidence provided in its response will help the Committee understand the full suite of
circumstances necessitating the back-to-work legislation, and respectfully requests that
the Committee reject the complaint.
384. In response to the second communication from the complainant organization, the
Government argues that the CUPW incorrectly suggests a link between the Act and the
arrest of six individuals by local law enforcement for causing disruptions (for example,
for mischief, trespassing and obstructing police officers) at Canada Post facilities after
the Bill’s passage. The Government points out that their arrests were not pursuant to
any provision of the Act.
385. In its communication dated 14 January 2020, the Government updates the Committee
on the status of the arbitration and indicates that, on 18 November 2019, the mediator–
arbitrator requested a further extension of her arbitration mandate until 20 June 2020.
The extension was granted by the Minister of Labour on 17 December 2019.
386. In its communication dated 11 September 2020, the Government informs that the
mediator-arbitrator issued her award on 11 June 2020 and provides a copy. This award
constitutes the revised collective agreements between the CUPW and the Post, effective
from the date of the award through to 31 January 2022. The Government indicates that
the mediator-arbitrator favoured the CUPW’s position on 14 issues and the Post’s
position on nine issues, and that a further 11 issues were agreed amicably between the
parties. It therefore views the mediator-arbitrator’s award as supporting its position that
the dispute resolution procedure provided for under the Act was neutral, objective and
oriented towards delivering collective agreements that are fair for both parties.

C.

The Committee’s conclusions
387. The Committee notes that, in the present case, the complainant organization alleges that by
enacting the Act to provide for the resumption and continuation of postal services (Bill C-89),
the Government of Canada interrupted collective bargaining between the CUPW and the Post
and referred the dispute to mandatory mediation followed by compulsory and binding
arbitration, thereby violating workers’ fundamental rights to organize, collective bargaining,
and freedom of association.
388. The Committee notes the chronology of events provided by both the Government and the
complainant as follows: the CUPW served the Post with its notice to bargain on 14 November
2017. The union and the enterprise engaged in negotiations over several months commencing
on 24 November 2017. The RSMC unit’s collective agreement expired on 31 December 2017
and the UPO unit’s collective agreement expired on 31 January 2018. On or about 29 June
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2018, the union applied for conciliation. The Minister of Labour appointed conciliation officers
in July 2018. The union conducted democratic strike votes across the country in August and
September 2018; 95.9 per cent from the RSMC unit and 93.8 per cent from the UPO unit voted
in favour of a strike mandate. On 5 September 2018, the Minister of Labour appointed two
mediators to assist the parties. On 7 September 2018, after months of negotiations, the
enterprise for the first time presented global offers on the bargaining issues to the union. On
19 September 2018, the union initiated an essential services agreement with the Post. The
union was in a legal strike position as of 26 September 2018. On 16 October 2018, the union
gave 72 hours’ notice to the enterprise and the public that postal workers would go on rotating
strikes. Between 22 October and 27 November 2018, postal workers engaged in rotating
strikes at discrete locations across the country. On 24 October 2018, the Minister of Labour
appointed a special mediator to assist the parties in their negotiations during the strike. On
7 November 2018, his mediation mandate was extended for a period of four days. On
8 November 2018, the Canadian Prime Minister indicated to the media that his Government
might soon use all options to end the dispute. The enterprise made an offer on 14 November
2018. On 17 November 2018, the union made a comprehensive offer in response. On
19 November 2018, the enterprise refused the union’s offer and withdrew its own offer. On
20 November 2018, the Minister of Labour publicly indicated that the Government would
introduce back-to-work legislation. On 22 November 2018, Bill C-89 was introduced. That
same day, the union sent a proposal to the enterprise and the mediator but the enterprise
refused to negotiate. The Bill received Royal Assent on 26 November 2018 and the Act came
into force on 27 November 2018.
389. The Committee notes that, in the complainant’s view, the Government of Canada, through the
passage of Bill C-89, violated Conventions Nos 87 and 98. The complainant adds that such
strikes would otherwise have been lawful, that no essential services were affected, that the
parties had entered into an essential services agreement, that any harm to the public caused
by the rotating strikes was minimal, and that the Act enforces its provisions by imposing
substantial offences and fines.
390. The Committee further notes the complainant’s allegation that the Act replaces the right to
strike with an imposed arbitration process that: (i) severely restricts the parties’ right to choose
their own, mutually agreeable arbitrator, as the parties are each limited to submitting the
names of three individuals that they consider qualified and the Minister is provided with the
authority to select the arbitrator if there are no names in common; (ii) precludes the parties
from defining the issues in dispute at mediation–arbitration and provides this power to the
Minister; (iii) it severely restricts the parties’ right to select a mutually agreeable arbitration
process and provides this power to the mediator–arbitrator; and (iv) limits to a maximum of
14 days the parties’ right to engage in mediation for a period of time of their choosing.
391. The Committee notes that the Government disagrees with the complainant’s characterization
of the Act and requests that the complaint be dismissed. It notes the Government’s general
statement that: (i) its commitment to the constructive settlement of labour disputes is
exemplified by the work of its Federal Mediation and Conciliation Service; (ii) Canada Post, a
Crown corporation subject to the federal industrial relations legislation, is an essential lifeline
to seniors or disabled citizens and persons who live in rural and remote areas for the delivery
of necessities and critical items, such as prescription drugs and welfare, pension or other
social benefit or government assistance cheques mailed by federal, provincial and territorial
governments; (iii) Canada Post and the CUPW have a long history of acrimonious collective
bargaining that has often resulted in work stoppages; and (iv) the Government renews its
commitment to uphold ILO principles of freedom of association and the right to collective
bargaining.
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392. The Committee further notes the Government’s explanations that: (i) it only resorted to act
after it had attempted everything in its power to bring the parties to a negotiated agreement
and there was no indication of progress being made at the bargaining table; (ii) the strikes
were causing real economic harm to third parties, as the important strain that they placed on
business activity directly affected workers through layoffs, reduced working hours or seasonal
staffing reductions; (iii) despite the MoU agreed to by the parties, the work stoppage had a
significant impact on charities, since many of them receive over half of their annual donations
during the final three months of the year, and on vulnerable persons, such as seniors, people
with disabilities, residents in rural and remote areas, indigenous peoples and those with lower
income and education levels, who are more reliant on postal service for personal
communications, transactions, and parcel delivery; and (iv) the Act presented a neutral,
unbiased means for the parties to resolve their issues through mediation or, if necessary,
arbitration based on balanced guiding principles, without prohibiting them from
independently negotiating new collective agreements.
393. The Committee further notes the Government’s indication that: (i) while the Act required
employees to return to work, it did not prohibit them from freely expressing their views by
engaging in other activities commonly associated with strikes; (ii) nothing in the Act prevented
the parties from jointly selecting a mediator–arbitrator; (iii) the issues in dispute have been
defined by the parties; (iv) after consulting the parties on the form of arbitration, the
mediator–arbitrator selected traditional interest arbitration, which was their preferred
method; (v) if the parties are able to negotiate an agreement outside the arbitration process,
that agreement has full effect and the arbitration process ends; and (vi) the same fines apply
to both parties and only mean to prevent them from violating the Act’s provisions.
394. The Committee recalls that it has already been called upon to examine the adoption of backto-work legislation by the Government of Canada in Case No. 2894, in which it requested the
Government to make every effort in the future to avoid having recourse to back-to-work
legislation in the postal sector and to limit its interventions to ensuring the observance of any
agreed minimum service protocol.
395. As regards the Act, which ordered the postal workers back to work and thus terminated the
ongoing strike action, the Committee once again recalls that it has always recognized the right
to strike by workers and their organizations as a legitimate means of defending their
economic and social interests, and that the right to strike may be restricted or prohibited:
(1) only for public servants exercising authority in the name of the State; or (2) in essential
services in the strict sense of the term (that is, services the interruption of which would
endanger the life, personal safety or health of the whole or part of the population) [see
Compilation of decisions of the Committee on Freedom of Association, sixth edition, 2018,
paras 752 and 830]. In this regard, the Committee recalls that it has considered that postal
services do not constitute essential services in the strict sense of the term [see Compilation,
para. 842].
396. Furthermore, the Committee has been asked on previous occasions to examine complaints
concerning the compulsory continuation of postal services to the detriment of the legitimate
exercise of the right to strike. On these occasions, three of which involve cases concerning
Canada, the Committee has concluded that it was difficult to concede that such stoppages
were likely to result in consequences characteristic of essential services in the strict sense of
the term [see Case No. 1451 (Canada), 268th Report, para. 98; Case No. 1985 (Canada),
316th Report, para. 321; and Case No. 2894 (Canada), 367th Report, para. 336]. Although it
has always been sensitive to the fact that a prolonged interruption in postal services can affect
third parties who have no connection with the dispute, and that it may, for example, have
serious repercussions for companies or directly affect individuals (in particular recipients of
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unemployment benefits or social assistance and elderly people who depend on their pension
payments), the Committee nevertheless considered that, whatever the case may be, and
however unfortunate such consequences are, they do not justify a restriction of the
fundamental rights of freedom of association and collective bargaining, unless they become
so serious as to endanger the life, safety or health of part or all of the population [see
Compilation, para. 851].
397. The Committee recalls nevertheless that it has considered that a minimum service could be
appropriate as a possible alternative in situations in which a substantial restriction or total
prohibition of strike action would not appear to be justified and where, without calling into
question the right to strike of the large majority of workers, one might consider ensuring that
users’ basic needs are met [see Compilation, para. 867]. The Committee welcomes the steps
that were taken by the parties to the dispute to adopt a minimum service protocol to allow for
the processing and distribution of socio-economic cheques and the delivery of live animals.
While further observing the Government’s indication that the prolonged strike was likely to
also have important negative effects on third parties, such as seniors, indigenous peoples or
persons with disabilities who are more reliant on the post due either to limited financial means
or living in rural and remote areas, the Committee considers that, rather than issuing a full
back-to-work order, the Government could have called upon the parties to amend the
minimum service protocol to ensure that the basic needs of the groups referred to could be
met.
398. As regards the long list of instances referred to by the Government where real economic harm
had resulted or was likely to result from the work stoppage (vendor–customer commitments,
e-commerce demand, direct marketing mail, heavy volume financial transactions, etc.), the
Committee recalls that economic considerations should not be invoked as a justification for
restrictions on the right to strike; however, when a service that is not essential in the strict
sense of the term but is part of a very important sector in the country is brought to a standstill,
once again, measures to guarantee a minimum service may be justified [see Compilation,
paras 791 and 868].
399. The Committee observes the extensive efforts made by the Government to support and
encourage the parties in the settlement of the dispute, including the provision of the services
of conciliation officers, mediators and special mediator who met with the parties extensively
for hundreds of hours and the personal interventions and attempts by the Minister of Labour
to facilitate the conclusion of a negotiated agreement. The Committee takes note of the
Government’s indication that on 11 June 2020, the mediator-arbitrator issued her award,
which constitutes the revised collective agreements between the parties, effective from the
date of the award through to 31 January 2022. It notes that the Government stresses that its
position that the dispute resolution procedure provided for under the Act was neutral,
objective and fair is supported by the mediator-arbitrator’s award which favoured the position
of the CUPW on 14 issues and the position of the Post on nine points, while the other 11 issues
were agreed amicably between the parties.
400. The Committee recalls that compulsory arbitration to end a collective labour dispute and a
strike is acceptable if it is at the request of both parties involved in a dispute, or if the strike in
question may be restricted, even banned, that is, in the case of disputes in the public service
involving public servants exercising authority in the name of the State or in essential services
in the strict sense of the term namely, services, the interruption of which, would endanger the
life, personal safety or health of the whole or part of the population. It considers that a system
of compulsory arbitration through the labour authorities, if a dispute is not settled by other
means, can result in a considerable restriction of the right of workers’ organizations to
organize their activities and may even involve an absolute prohibition of strikes, contrary to
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the principles of freedom of association [see Compilation, paras 816 and 822]. Bearing in
mind the mediator-arbitrator’s conclusion that the parties were not far apart on many issues,
and duly acknowledging the many steps taken by the Government, the Committee invites the
Government to continue to make its best efforts to avoid having recourse to back-to-work
legislation in the postal sector and to limit its interventions to ensuring the observance of any
agreed minimum service protocol bearing in mind the above considerations.
401. As regards the process to appoint the mediator–arbitrator, while recalling that, in mediation
and arbitration proceedings, it is essential that all the members of the bodies entrusted with
such functions should not only be strictly impartial but, if the confidence of both sides, on
which the successful outcome even of compulsory arbitration really depends, is to be gained
and maintained, they should also appear to be impartial both to the employers and to the
workers concerned [see Compilation, para. 858], the Committee takes due note of the
Government’s indication that the parties were given the opportunity to participate in the
selection of the mediator–arbitrator and that, since they did not propose the same person, the
appointment was made by the Minister after seeking advice from the Chairperson of the CIRB
to ensure impartiality.
402. Furthermore, the Committee appreciates that, as highlighted by the Government, nothing in
the Act precluded the employer and the union from entering into new collective agreements
at any time before the submission of the mediator–arbitrator’s report to the Minister. The
Committee thus acknowledges the commitment of the Government to favouring the process
of collective bargaining as the best method for arriving at a collective agreement, as well as
the will and efforts of the Government following the adoption of the Act to encourage the
parties to resume negotiations through mediation and reach a mutually acceptable collective
agreement. The Committee further notes the Government’s emphasis on the fairness and
neutrality of the mediator-arbitrator’s award, including the fact that 11 of the 34 points for
decision were agreed amicably by the parties.
403. More generally, the Committee notes with interest the Government’s indication that, between
2016 and late 2017, the parties participated in preventive mediation sessions organized by
the FMCS’ Relationship Development Programme outside the normal collective bargaining
cycle in an effort to improve their relations. Although these sessions did not lead to more
amicable relations in the postal sector, it welcomes the Government’s commitment to the
constructive settlement of labour disputes and its decision to enhance the FMCS’ capacities by
increasing its funding by CAD1 million annually from 2019–20 to 2023–24. It encourages the
Government to continue to engage the parties so that they might agree outside of the
framework of any dispute to the methods for its resolution. The Committee firmly believes that
such a system could go a long way to improving the industrial relations climate in the sector
and contributing to the resolution of disputes to the satisfaction of all parties concerned.
404. Finally, the Committee notes the complainant’s allegations that labour activists, who are not
CUPW members, were charged with obstructing police and mischief following peaceful
demonstrations in protest against this back-to-work legislation. It further notes, however, the
Government’s observations that the six individuals referred to were arrested by local law
enforcement for causing disruptions (for example, for mischief, trespassing and obstructing
police officers) at Canada Post facilities after the Bill’s passage and that these measures were
not pursuant to any provision of the Act. Given the lack of detail provided by the complainant
as to the nature of these arrests, the Committee trusts that they were not due to the simple
fact of organizing or participating in a peaceful strike and will not pursue its examination of
these allegations.
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The Committee’s recommendations
405. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a)

The Committee invites the Government to continue to make its best efforts to
avoid having recourse to back-to-work legislation in the postal sector and to
limit its interventions to ensuring the observance of any agreed minimum
service protocol bearing in mind its considerations in the conclusions.

(b)

Welcoming the Government’s commitment to the constructive settlement of
labour disputes and its decision to enhance the FMCS’ capacities by increasing
its funding, the Committee encourages the Government to continue to
engage the parties so that they might agree outside of the framework of any
dispute to the methods for its resolution.

Case No. 3362
Definitive report
Complaint against the Government of Canada
presented by
–
United Steelworkers
supported by
–
the Canadian Labour Congress (CLC)
–
the Quebec Federation of Labour (FTQ) and
–
IndustriALL Global Union
Allegations: The complainant alleges that through public statements by its Prime Minister, the
Government of Quebec impeded legitimate activities in defence of workers’ interests and failed
in its obligation to respect and promote freedom of association and the effective recognition
of the right to collective bargaining

406. The complaint is contained in a communication dated 10 June 2019, transmitted by
United Steelworkers. The Canadian Labour Congress (CLC), IndustriALL Global Union and
the Quebec Federation of Labour (FTQ) supported the complaint in communications
dated 18 June and 17 July 2019, respectively.
407. The Government of Canada transmitted the observations of the Government of Quebec
dated 23 December 2019 in a communication dated 9 January 2020.
408. Canada has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
409. In its communication dated 10 June 2019, the complainant organization alleges that,
through public statements made by its Prime Minister between 1 April and 3 June 2019,
the Government of Quebec impeded legitimate activities in defence of workers’ interests
and failed in its obligation to respect and promote freedom of association and the
effective recognition of the right to collective bargaining.
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410. The complainant organization explains that Aluminerie de Bécancour, Inc. (hereinafter
“the enterprise”) is an employer active in primary aluminium production in an
establishment located in the town of Bécancour (province of Quebec). The enterprise is
owned by two multinational enterprises, Alcoa (74.9 per cent) and Rio Tinto (25.1 per
cent). It employs more than 1,200 workers in its establishment, approximately 1,030 of
which are unionized workers covered by three collective agreements. In 2018, the main
owner of the enterprise recorded a total revenue for all their establishments of
US$13.4 billion.
411. The complainant organization also explains that United Steelworkers (called le Syndicat
des Métallos in Quebec) has approximately 800,000 members on the continent of North
America, including 60,000 workers in Quebec spread over more than 600 workplaces.
United Steelworkers Local 9700 (hereinafter “the union”) is the recognized legal
representative of all unionized workers at the enterprise in question in the negotiations
for the renewal of three collective agreements that expired on 22 November 2017.
412. According to the complainant organization, on 22 December 2017, while negotiations
were going well, the enterprise decided to break them off by submitting a final and
comprehensive offer for the renewal of the collective agreements to be presented to the
workers for a vote. On 9 and 10 January 2018, the offer was presented to the unionized
workers in an assembly and was rejected. On 11 January 2018, the enterprise imposed a
lockout, thus depriving all unionized workers in the enterprise of their jobs. Despite its
decision to close two of the three potlines at its aluminium smelter immediately, the
enterprise nevertheless continued to operate, at least partially, using the services of
managerial staff and, in violation of the applicable legal provisions, of strike-breakers.
413. According to the complainant organization, while the laws applicable in Quebec require
the enterprise to negotiate in good faith, it has instead sought to inflexibly impose its
conditions and positions aimed at degrading the working conditions of the unionized
workers. Not only did the enterprise withdraw its offer of December 2017, but it also
informed the union that it was reneging on all the agreements reached following the
negotiations held before the lockout. Consequently, the subsequent offers submitted to
the union proved to be more unfavourable than the offer that it had already refused,
with the enterprise demanding many further concessions from the union.
414. The complainant organization alleges that the balance of power in the negotiations was
also severely affected as a result of the advantages granted to the enterprise by an agent
corporation of the Government of Quebec, Hydro-Québec (hereinafter “the Crown
corporation”). In fact, a Government of Quebec decree fixes the tariffs and contractual
terms for the distribution of electricity between the enterprise and the Crown
corporation. This decree grants preferential tariffs to the enterprise in exchange for its
obligation to buy a certain reserved volume of electricity. However, the decree
specifically stipulates that the enterprise is exempt from this obligation in the event of
force majeure, this notion being defined in the decree as including lockouts. Unlike for
other situations of this kind, the decree does not impose on the employer the obligation
to act reasonably in order to limit the effects of the lockout. Thus, the Government of
Quebec, through the contract binding its agent, the Crown corporation, to the enterprise
in question, financed, just for the year 2018, the labour dispute imposed by the employer
to the tune of 165 million Canadian dollars.
415. The complainant organization states that it requested the Government of Quebec to
convince the enterprise, which was violating its legal obligations in its host country, to
return to the negotiating table. Given the magnitude of the labour dispute and its
repercussions on the entire economy of the region where the enterprise is located, the
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Government, through its head and official representative, the Prime Minister of Quebec,
held, on 1 April 2019, short private meetings with the parties, but separately. At the time
of those meetings, the lockout imposed by the enterprise had been going on for almost
15 months.
416. The complainant organization states that, on at least nine occasions in only two months,
the Government of Quebec, through its Prime Minister, publicly sided with the
enterprise, stressing that the positions that the complainant had adopted in the
negotiations opposing it to the multinational enterprise were unreasonable and
exaggerated, while spreading inaccurate information regarding the issues involved in
the negotiations between the parties. Furthermore, it states that the Prime Minister
explicitly suggested that the union should bear responsibility for the loss of jobs and the
negative implications for the region in the event of a possible closure of the enterprise.
The complainant organization refers to the following statements made by the Prime
Minister (see National Assembly of Quebec, Journal des débats, Vol. 45):

 On 1 April 2019, two days prior to the resumption of negotiations and following his

meeting with the parties, the Prime Minister stated, through the Twitter platform, that
“the trade union had to make compromises”.

 On 2 April 2019, at a press briefing, the Prime Minister said: “I think it is important to

be reasonable and, at the moment, I do not think that the union is being reasonable.
When one sees a union that is making too many demands, there is the risk of losing
jobs to the tune of 92,000 dollars per year.” According to the complainant
organization, this statement is incorrect in that these demands aim specifically to
avoid the loss of these jobs to cheap subcontracting. It is also of the view that, since
the very start of the negotiations, it is not the complainant that is making demands,
but rather the enterprise that is demanding numerous concessions to employees’
working conditions as compared to the conditions they enjoy under prevailing
collective agreements.

 On 3 April 2019, the same day the parties attended a conciliation meeting, the Prime

Minister said at a press briefing: “In my view, they are currently playing with fire. …
They are demanding 10,000 hours of trade union release, the company is offering
7,500 hours. I think it is unreasonable to ask for 10,000 hours. They are asking the
employers to contribute at a rate of 12.6 per cent to the pension fund instead of 12 per
cent while the employees contribute 8 per cent. So, that means that the employer is
already contributing 60 per cent. They don’t think that’s enough.” The complainant
organization points out that these statements are incorrect because the issues of
trade union release and the pension plan do not constitute demands made by the
union, but rather concessions demanded by the enterprise in comparison to
prevailing conditions under the current collective agreements. According to the
complainant organization, at the time these statements were made, the union had in
fact already agreed to a considerable reduction in hours of trade union release and
had agreed to modify the defined benefit plan, where the risk is borne by the
employer, to a member-funded pension plan, where the risk is rather borne by the
employees.

 On 4 April 2019, in the context of the public debates held in the National Assembly of

Quebec, in response to the leader of the second opposition group, the Prime Minister
repeated the same remarks: “… I met both parties, I listened carefully to the union,
listened carefully to the management. I came to the conclusion that there is a problem
on the union side. And I think that one has a responsibility, when one is in a role …
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such as mine, to help to move these matters along, because, the Quebecers, in this
case, jobs to the tune of 92,000 dollars … , this is (sic) jobs that we want, and the
demands that the union is currently making are unreasonable. And if, one day, it is
the employer who is being unreasonable, then I’ll say so, but, in the present case, it is
the union that is being unreasonable. … Yes, wages, both parties agree: 92,000 dollars
per year. But the trade union releases, frankly, I find it excessive to demand
10,000 hours.”

 On 17 April 2019, in the context of the Committee on Institutions at the National
Assembly of Quebec, the Prime Minister stated in particular that “… we are in a
situation … where I honestly have to say that I think the United Steelworkers are
exaggerating in their negotiations. They should be compromising more … if
92,000 dollars are being demanded, with 60 per cent of the pension fund being paid
for by the employer, which is virtually unmatched anywhere else, 10,000 hours of
trade union release per year, if one exaggerates on all the demands, well, there is a
risk that these jobs, they will be scary.” The complainant organization explains that
these comments were made on the same day that the Minister of Labour submitted a
settlement proposal to the parties, casting serious doubts on the objectivity of the
proposal. According to the complainant organization, as well as constituting a replica
of the employer’s offer in many ways, this proposal by the Government of Quebec was
even more generous to the employer regarding the possibility of using
subcontractors.

 On 7 May 2019, while hundreds of employees travelled to Pittsburgh (United States)

to demonstrate on the occasion of the shareholders’ meeting of a majority owner of
the enterprise, during the public debates held at the National Assembly of Quebec and
again replying to the representative of the official opposition, the Prime Minister once
more compared the labour costs in the manufacturing sector in the United States and
stressed the importance of being competitive, particularly if one wanted to “attract the
best, including company presidents”. In particular he said: “And, at some point, one
must face the facts – yes, the United Steelworkers are perhaps exaggerating … it is
also important to be reasonable. Consequently, I expect the next negotiations to be
conducted in a spirit where everyone should be reasonable.”

 On 1 May 2019, again in the context of public debates in the National Assembly of

Quebec, the Prime Minister replied, inter alia, as follows, to the representative of the
official opposition regarding the labour dispute: “… In Quebec the average wage is
approximately 49,000 dollars per year. It would have to be increased to 53,000 dollars
to catch up with Ontario, to start to receive less equalization, to be less dependent on
the wealth of the rest of Canada. … Yet, there’s a problem, currently when we look at
labour costs, in some manufacturing enterprises, labour costs are higher than in the
United States. Consequently, I think we will have to call on the unions, including the
United Steelworkers, to be more reasonable. When a union exaggerates, I think it is
my duty to say so. On the other hand, in a private enterprise, it will be for the workers,
for the employees to decide. It is a private dispute, … but I think that it is the role of a
government to give an indication.” In this regard, the complainant organization
alleges that the Prime Minister failed to mention that the enterprise has the lowest
labour costs per ton of aluminium across all the establishments in North America held
by its largest owner.

 On 22 May 2019, at a media scrum in Pittsburgh, the Prime Minister repeated his
remarks, publicly making the following request: “I ask the trade unions to be
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reasonable. It is not just the workers, there are also the implications of 500 million
dollars for Mauricie, there are the suppliers, the subcontractors.”

 On 3 June 2019, once again at the National Assembly of Quebec, the Prime Minister,

commenting on the conclusion of the collective agreement of another factory
belonging to a primary owner of the enterprise established in the province of Quebec,
said: “Let’s hope that the Bécancour people will be as open.”

417. The complainant organization alleges that the Prime Minister of Quebec, as head and
official representative of the Government, failed to fulfil his obligations stipulated in the
ILO Declaration on Fundamental Principles and Rights at Work (1998) and the Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy (MNE
Declaration), and also in Convention No. 87, in particular the obligations to refrain from
any interference which would impede legitimate activities in defence of the interests of
a workers’ organization. According to the complainant organization, the Government
also failed to comply with its obligation to respect and promote freedom of association
and the effective recognition of the right to collective bargaining of a workers’
organization, which includes the possibility for it to claim, freely and on the basis of
equality of opportunity, the best possible wages and conditions of work.
418. According to the complainant organization, at the time when the Prime Minister met the
parties in private for the first and only time, an attempt to resume negotiations was
nonetheless envisaged, with the aim of reaching a negotiated agreement. Yet, rather
than correcting the situation of imbalance notably caused by the exemption it granted
the enterprise for its electricity contract with the Crown corporation, the complainant
organization states that the Government simply sabotaged the attempt to resume
collective bargaining. The complainant organization considers that the statements made
by the Prime Minister certainly encouraged the enterprise, at the meeting on 3 April
2019, to consolidate its position and to wholly reject the proposal that it had submitted
on 21 March 2019, without opening the door to further negotiations. According to the
complainant, the Government thus violated its obligation to take all necessary and
appropriate measures to ensure that workers may exercise freely the right to organize,
as established in Article 11 of Convention No. 87.
419. The complainant organization alleges that the Government of Quebec sought to
discredit it by implying to the public that the negative implications of the labour dispute
were and would be solely attributable to its alleged unreasonable demands. Not only
does it consider this statement to be false but, furthermore, it maintains that its claims
aimed specifically to ensure the retention of well-paid jobs in the face of increasingly
invasive employer demands in respect of subcontracting. According to the organization,
the Government cannot interfere in and impede collective bargaining by manipulating
the facts in favour of one party when it is being requested to correct an imbalance
stemming from rules that it has imposed. While annual wages were not among the
issues involved in the negotiations between the parties, trade union release and the
pension plan were the focus of considerable demands by the enterprise for concessions,
in respect of which the complainant had already made serious compromises. The
complainant organization considers that the representative of the Government cannot
publicly accuse it of exaggerating about inexistent claims without failing in their
obligations with respect to freedom of association and the effective recognition of the
right to collective bargaining. The union states that the Government of Quebec
significantly reduced the balance of power that should exist between the parties and in
this way voluntarily impeded the exercise of the right recognized in Article 3 of
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Convention No. 87. The balance of power seen in the collective bargaining was
consequently heavily skewed in favour of the enterprise.
420. According to the complainant organization, despite the fact that the enterprise never,
either publicly or in the framework of the negotiations, discussed moving its operations
away from the country, the Government of Quebec hinted at that possibility by
demanding compromises from the union so as not to “lose everything” in a context
where labour costs would be lower in the United States. Yet, on the contrary, the
enterprise in question is the establishment belonging to the majority owner in North
America where labour costs are the lowest per ton of aluminium produced. Furthermore,
the Government also suggested that employees should agree to pay cuts, notably
without the employer having made any such request. In so doing, the Prime Minister
encouraged the enterprise, which had never demanded such concessions, to
significantly reduce the working conditions of its employees.

B.

The Government’s reply
421. In its communication of 9 January 2020, the Government of Canada transmitted the
observations of the Government of Quebec dated 23 December 2019. The Government
of Quebec submits that the statements referred to in the complaint did not violate the
rights of workers and of their organizations and do not constitute a failure to comply
with its obligations under the international Conventions applicable in this case. It
considers that it respected the principles established by the ILO, including freedom of
association, and submits that the complaint does not call for further examination.
422. The Government of Quebec explains that in Canada freedom of association is expressed
in a constitutional manner in subsection 2(d) of the Canadian Charter of Rights and
Freedoms and, in Quebec, in a quasi-constitutional manner, in section 3 of the Charter
of Human Rights and Freedoms. This right is characterized by a worker’s freedom to join
a union of his or her choice, by the right to bargain collectively and by the right to strike.
Subsection 2(d) of the Canadian Charter protects the right to associate with a view to
achieving labour-related objectives through a meaningful process of collective
bargaining that offers employees sufficient freedom of choice and independence to
enable them to decide on their collective interests and defend them. The freedom of
choice required by the Canadian Charter for collective bargaining purposes corresponds
to the freedom of choice that enables employees to participate in a meaningful way in
choosing the collective objectives that their association should pursue. The
independence required by the Canadian Charter for collective bargaining purposes is
defined as independence that ensures a correlation between the activities of the
association and the interests of its members. A bargaining process will not be
meaningful if it prevents the employees from pursuing their objectives. The Supreme
Court of Canada has however clarified that:
Subsection 2(d) of the Charter does not protect all aspects of the associational
activity of collective bargaining. It protects only against “substantial interference”
with associational activity. … It follows that the state must not substantially
interfere with the ability of a union to exert meaningful influence over working
conditions through a process of collective bargaining conducted in accordance
with the duty to bargain in good faith. (Health Services and Support – Facilities
Subsector Bargaining Assn. v. British Columbia, 2007)

The Government of Quebec further underlines that, according to the Supreme Court of
Canada, it should be assumed that the Canadian Charter grants protection at least as
great as the international instruments ratified by Canada in the field of human rights. In
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the event of the violation of these constitutional or quasi-constitutional guarantees, the
parties can use the redress mechanisms laid down in the Charters before a court of
competent jurisdiction.
423. In Quebec law, the Labour Code is the legislation of general application that regulates
the right of association. Section 3 of the Code outlines the capacity of employees to form
associations, change representative, and establish or change objectives relating to
working conditions. This section should consequently be read as a series of guarantees
of freedom of association offered by the Canadian and Quebec Charters. The collective
exercise of freedom of association is also protected by the Code. Section 12 provides that
the parties shall not “dominate, hinder or finance the formation or the activities of any
association of employees” or of employers. Sections 52 and 53 deal with the protection
of this freedom during the negotiation process, the free and voluntary nature of the
negotiations, and the obligation to negotiate in good faith. In order to help the parties
to conclude agreements or to reach an outcome in the event of unsuccessful
negotiations, the Minister of Labour, Employment and Social Solidarity (hereinafter “the
Minister”) has the authority, under sections 54, 74 and 77 of the Code, to appoint a
conciliation officer or an arbitrator. The first paragraph of section13 of the Act respecting
the Ministère du Travail also allows the Minister to designate a person to help the parties,
in particular in their negotiations.
424. The Government of Quebec provides a chronological reminder of the facts surrounding
the labour dispute in this case:

 On 22 November 2017, the collective agreements concluded between the enterprise
and the union expired. Conciliation meetings were held from this time onwards.

 On 11 January 2018, the employer imposed a lockout. In the days preceding the

activation of the lockout, the members of the union refused the employer’s last final
and comprehensive offer and voted for a strike mandate.

 On 9 February 2018, the minister responsible for labour at the time met the parties
concerned.

 At the end of April 2018, the same minister appointed a special mediator. She

mentioned that, despite the fact that the dispute was in the private domain, the
Government was doing everything in its power to ensure that the parties reached a
negotiated agreement as soon as possible.

 In September 2018, a meeting was held in Pittsburgh, the city where the headquarters
of the majority owner of the enterprise was located, between the managers of the
company, the union and the special mediator to discuss the positions of each party
and to explore settlement options.

 On 1 October 2018, a new Government came to power following general elections. A
new Minister of Labour, Employment and Social Solidarity was appointed in the
following weeks.

 On 5 October 2018, the special mediator announced the suspension of negotiations,
in view of the disparate positions of the employer and the union.

 At the end of October and the beginning of November 2018, the Minister met the
employer side and the trade union side separately. Some days later, he also went to
meet the senior management of the enterprise in Pittsburgh.
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 At the beginning of November 2018, a mediation council was set up by the Minister in
accordance with section 13 of the Act respecting the Ministère du Travail to help the
parties to conclude their collective agreements. This procedure revealed a common
will by the various stakeholders to resume negotiations with a view to reaching an
agreement.

 At the end of November, the council’s mandate was extended until 21 December 2018.
 In January 2019, the Minister established a working group to identify all the services

that could support the parties in resolving their differences. This group of experts
worked on the basis of the parties’ negotiating objectives of increasing operational
flexibility, improving productivity, ensuring job stability, ensuring the long-term future
of the factory and improving labour relations.

 At the end of February 2019, the Minister again met the parties separately and
indicated his intention to submit a settlement proposal.

 Also at the end of February 2019, the union asked to meet the Prime Minister. In
addition, on 1 March 2019, locked out workers demonstrated outside the offices of
the Prime Minister, the Minister, and two members of Parliament from the regions of
Mauricie and Centre-du-Québec, respectively.

 In March 2019, the enterprise submitted a written offer to the union, which was
refused by its members. A counter-offer was submitted by the union to the employer.
The Minister withheld the submission of his settlement proposal, leaving the employer
to react to the union’s counter-proposal.

 On 1 April 2019, following the parties’ requests to that effect, the Prime Minister of

Quebec met the employer and union parties. The Minister also attended these
meetings.

 On 3 April 2019, the employer indicated that it considered the union’s counter-offer to
be unacceptable, as it did not respond adequately to the elements necessary for the
long-term improvement of the aluminium smelter. Then, on 17 April 2019, in an
attempt to resolve the deadlock between the parties, the Minister submitted a
settlement proposal to the two parties. This measure was part of a desire to reconcile
the parties in order to reach a negotiated agreement. The settlement proposal was
drafted in accordance with objective criteria recognized by Canadian jurisprudence. It
sought a balance between the employer’s and the workers’ interests and to retain the
objective of ensuring the sustainability of the factory.

 The employer welcomed the settlement proposal, while the union refused to present
it to its members in a general assembly.

 At the end of April 2019, in the days following the submission of the settlement

proposal, the Minister met each of the parties separately. During an economic mission
held in New York and Washington in May 2019, the Prime Minister was able to meet
the Chief Executive Officer of the company that is the majority owner of the enterprise
in question.

 On 26 June 2019, the employer submitted a final and comprehensive offer, including

a return-to-work protocol, to the union. The trade union side committed to present
the offer to its members.

 On 2 July 2019, the members of the union, meeting in a general assembly, voted in
favour of the employer’s offer. The return to work began on 26 July 2019.
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425. According to the Government of Quebec, some of the statements made by the Prime
Minister of Quebec, that the complainant organization puts forward to substantiate its
arguments, should be placed into context. The Government of Quebec stresses that, as
the complainant organization itself recalls, it is the complainant that asked the
Government of Quebec to participate in resolving the labour dispute at the enterprise in
question. This request was reiterated by the locked out workers who travelled, on foot,
to the National Assembly to ask the Prime Minister to participate in negotiations between
the employer and the union. Lastly, the official opposition and the leader of the second
opposition group at the National Assembly also called on the Prime Minister of Quebec
to put an end to the labour dispute. The Government of Quebec submits that the
statements referred to in the complaint are replies to questions asked either during the
oral questions and answers period at the National Assembly, or by journalists. They are
the logical and predictable consequence of the request made by the complainant
organization which cannot, a posteriori, denounce their very existence.
426. The Government of Quebec considers that the statements must also be understood in
the context of the other statements made by the Prime Minister and other members of
the Government. In February and March 2019, when the opposition parties were
demanding in the National Assembly that the Prime Minister intervene in the labour
dispute, the Minister repeated on a number of occasions that it was important to let the
parties negotiate the resolving of their differences themselves, while recalling their duty
to bargain in good faith:
We must not take on the burden of settling, it is the parties that must negotiate
… the renewal of their collective agreement. We have no intention of interfering
in the management rights of an employer. Neither do we have any intention of
interfering in the decision-making authority of the trade union. (Quebec, National
Assembly, Journal des débats, 42nd leg., 1st Session, 25 (27 March 2019))

427. The Government indicates furthermore that the Prime Minister and the Minister asked
the two parties to make concessions to help to resolve the differences between them.
Ultimately, the Prime Minister recalled that, despite his public statements, it is for the
parties to a labour dispute in the private sector to make their own decisions and to
resolve their differences:
… I have at times spoken of certain employers to say that, in some cases, they
exaggerate. I will continue to do so. When a trade union exaggerates, I think that
it is my duty to say so. However, in a private enterprise, it will be for the workers,
for the employees to decide. It is a private dispute, so the employees will have to
vote on whether or not to accept the employer’s proposal. Consequently, at the
end of the day, it is the employees who will decide, but I think that it is the role of
a government to give an indication. (Quebec, National Assembly, Journal des
débats, 42nd leg., 1st Session, 37 (1 May 2019))
... it is a private dispute. At the end of the day, it will be for the employees to decide
whether or not to accept the employer’s offer. But I said what I thought of it and
I hope, Mr President, that this dispute will be settled as soon as possible. (Quebec,
National Assembly, Journal des débats, 42nd leg., 1st Session, 53 (11 June 2019))

428. With regard to the statements to which the complaint relates, the Government of
Quebec submits that they were not “interference” within the meaning of paragraph 2 of
Article 3 of Convention No. 87 and would not restrict or impede the lawful exercise of the
right provided for in the first paragraph of Article 3 of Convention No. 87. It states that,
while within its usual meaning a statement could constitute “interference”, paragraph 2
of Article 3 of Convention No. 87 aims solely to prohibit interference that “would restrict
the right provided for in paragraph 1 or would impede the lawful exercise thereof”. In
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this regard, it stresses that it did not in any way restrict or impede the activities chosen
and carried out by the union during the labour dispute, including in particular: several
marches; a demonstration in front of the National Assembly; participation in several
international trade union meetings; and the publication of trade union news on the
internet. According to the Government, non-binding public statements are a long way
from the interpretation given in the framework of the ILO to the word “interference”. It
indicates that the purpose of Article 3 of Convention No. 87 can be found in the
preparatory reports for the adoption of this Convention. These remarks, which help to
provide a clear understanding of the purpose of paragraph 2 of Article 3 of Convention
No. 87, liken the notion of “interference” solely to legislative and other measures that
prevent organizations from governing themselves as they wish. Furthermore, the
Government states that the Committee on Freedom of Association has never described
non-binding public statements by a Government or a member of a Government as
“interference”.
429. The Government of Quebec submits that the statements referred to in the complaint
respect freedom of association, the right to organize and the right to free collective
bargaining. It maintains that the statements made following the meeting of 3 April 2019
cannot have encouraged the enterprise to consolidate its position and to wholly reject
the union’s proposal since they took place following that decision. According to the
Government of Quebec, to assume that an employer which voluntarily imposed a lockout
13 months earlier could reject a proposal by the union simply by reason of public
statements lacking any power to bind the parties is also speculative. It considers that
both statements made prior to 3 April 2019 cannot have weakened a balance of power
established over the preceding 13 months or sabotaged the attempt to resume collective
bargaining, incidentally encouraged by the Government.
430. The Government of Quebec indicates that it met the trade union officials only when they
so requested, that it was attentive to the union’s demands, that the union maintained
that it was satisfied, and that it was only when it asked the two parties to compromise in
order to reach a negotiated settlement that the union expressed disappointment and
was critical of it. Referring to previous conclusions by the Committee, the Government
contends that it is not contrary to Conventions Nos 87 and 98 for a minister to urge the
social partners, within the framework of the encouragement and promotion of the full
development and utilization of collective bargaining machinery, to find a mutually
acceptable solution to a conflict.
431. The Government of Quebec states that its role, in the context of a collective bargaining
process in the private sector, consists of establishing an enabling environment for
collective bargaining and refraining from any interference which would restrict or
impede the lawful exercise of freedom of association, including the right of a trade union
to organize its activities and to formulate its programme of action. In the present case,
it would be necessary for the statements referred to in the complaint to impede
substantially the ability of the employees to participate in the choice of collective
objectives pursued by the union and the correlation between the activities of the
association and the interests of its members, in order to be able to conclude that there
had been an infringement of the right to bargain collectively protected by freedom of
association in accordance with subsection 2(d) of the Canadian Charter. The Government
of Quebec submits that the complainants fail to prove that the statements referred to in
the complaint correspond to such a degree of impediment.
432. The Government of Quebec indicates that, throughout the labour dispute it encouraged
free bargaining and the establishment of a healthy negotiating environment, providing
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voluntary mediation services when the parties requested them. According to the
Government, every possible opportunity was given to the parties to bargain freely for as
long as necessary and with the support of voluntary mediation and conciliation services.
It called upon the parties to return to the negotiating table, to adopt an attitude of
openness, to make concessions and to agree on new collective agreements to put an
end to a long labour dispute detrimental to the interests of the workers, the employer
and Quebec society. Furthermore, it stresses that its participation was limited to
satisfying the joint demands of the parties.
433. The Government of Quebec indicates that the objective of the statements to which the
complaint relates was not to put the complainants under any form of pressure,
intimidation, harassment, threat or to discredit them. The statements constitute replies
to questions asked at the National Assembly and by the media. The purpose of these
replies was to inform the population of Quebec about a situation of public interest and
to further negotiations between the parties with a view to finding a mutually acceptable
solution to the labour dispute.
434. The Government of Quebec stresses that it did not take any legislative action concerning
the labour dispute in question and no applications were made or claims lodged before
the judicial and administrative courts of Quebec concerning the public statements in
question. Lastly, the parties to the labour dispute came to an understanding freely and
concluded new collective agreements in July 2019.
435. With regard to the ILO Declaration on Fundamental Principles and Rights at Work, the
Government of Quebec refers to the International Labour Conference, which indicated
that it does not have the scope of a standard-setting instrument, does not add to the
existing obligations of Member States, does not constitute an interpretation of the
Constitution which is legally binding for the Member States, and is not intended to
subject them to new commitments. The Government of Quebec consequently considers
that it cannot autonomously establish an obligation that can be violated, and that a
similar reasoning must be adopted with regard to the MNE Declaration. The Government
of Quebec reiterates the importance that it attaches to the principles, including freedom
of association, contained in both the Constitution and in the Conventions,
Recommendations and Declarations of the ILO. Nevertheless, according to the
Government, each ILO instrument should be given the attributes and legal
consequences that the Member States intended.
436. With regard to the MNE Declaration, the Government of Quebec submits that the
statements to which the complaint relates do not legitimize practices that it denounces.
First of all, the Government states that the allegations do not relate to freedom of
association, to a legal principle of the ILO, to a right of workers or workers’ associations,
or to any of its obligations. Nevertheless, it states that it attaches no less importance to
the principles set out in the abovementioned Declaration because of their declaratory
nature and it willingly respects them. It explains that the first of the complainant’s
allegations, concerning the operations of an enterprise being moved away from the
country, refers to paragraph 59 of the MNE Declaration. In this regard, the Government
of Quebec submits that it has never wanted the enterprise to transfer its operations
outside Quebec and that, on the contrary, it has repeatedly said that it wishes to promote
the creation and retention in Quebec of well-paid jobs, such as those of the enterprise’s
workers. In response to the second allegation, relating to the offer of the best wage
possible, the Government of Quebec indicates that a full reading of paragraph 41 of the
MNE Declaration shows that, where comparable employers exist in the host country,
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which is the case here, wages, benefits and conditions of work offered should be in line
with these, without being less favourable to the workers.
437. Finally, the Government of Quebec stresses that the parties to the labour dispute came
to an understanding freely without any legislative action being taken by the Government
of Quebec, which was the case throughout the labour dispute, which lasted more than
18 months. Furthermore, no applications were made or claims lodged before the judicial
and administrative courts of Quebec concerning the statements to which the complaint
relates. The Government of Quebec submits, in this case, that the decision of the
complainant organization not to have recourse to the remedies available in Quebec with
respect to the statements to which the complaint relates must be taken into
consideration by the Committee on Freedom of Association.
438. In conclusion, the Government of Quebec states that the statements to which the
complaint relates did not infringe upon the principle of freedom of association nor upon
the rights and freedoms of workers and their organizations. It maintains that it did not
fail in its obligations stipulated in the Constitution and the Conventions of the ILO and
that it respected, promoted and implemented the principles of freedom of association
and the effective recognition of the right to collective bargaining. The Government of
Quebec considers that the complaint does not call for further examination and invites
the Committee to communicate this to the Governing Body.

C.

The Committee’s conclusions
439. The Committee notes that, in the present case, the complainant organization, United
Steelworkers, alleges that, through public statements by its Prime Minister, the Government
of Quebec impeded legitimate activities in defence of workers’ interests and failed in its
obligation to respect and promote freedom of association and the effective recognition of the
right to collective bargaining.
440. The Committee notes that the complainant organization alleges a violation of the ILO
Declaration on Fundamental Principles and Rights at Work and that the Government of
Quebec, for its part, states that it does not have the scope of a standard-setting instrument
and does not add to the existing obligations of Member States. The Committee recalls that its
mandate is not linked to the 1998 ILO Declaration – which has its own built-in follow-up
mechanisms – but rather stems directly from the fundamental aims and purposes set out in
the ILO Constitution [see Compilation of decisions of the Committee on Freedom of
Association, sixth edition, 2018, para. 13.] The same considerations apply to the ILO Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy. It is in this
spirit that the Committee intends to pursue its examination of the present complaint.
441. The Committee takes note of the following chronology of events according to the information
provided by the complainant organization and the Government. On 22 November 2017, the
collective agreements concluded between the enterprise and the union expired. On
22 December 2017, the enterprise broke off negotiations and submitted a final and
comprehensive offer for the renewal of the collective agreements. On 9 and 10 January 2018,
the offer was presented to the unionized workers in an assembly and was rejected. On
11 January 2018, the employer imposed a lockout. On 9 February 2018, the minister
responsible for labour met the parties concerned and appointed a special mediator at the end
of April. On 1 October 2018, a new Government came to power following general elections; a
new Minister of Labour, Employment and Social Solidarity was appointed in the following
weeks. On 5 October 2018, the special mediator announced the suspension of negotiations,
in view of the disparate positions of the employer and the union. At the end of October and
the beginning of November 2018, the Minister met the employer side, the trade union side
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and the senior management separately. At the beginning of November 2018, a mediation
council was set up by the Minister to help the parties to conclude their collective agreements.
In January 2019, the Minister established a working group to identify all the services that could
support the parties in resolving their differences. At the end of February 2019, the Minister
again met the parties separately and indicated his intention to submit a settlement proposal;
the union then asked to meet the Prime Minister. On 1 March 2019, the locked out workers
demonstrated outside the offices of the Prime Minister, the Minister and two members of
Parliament. In March 2019, the enterprise submitted a written offer to the union, which was
refused by its members; a counter-offer was then submitted by the union to the employer. On
1 April 2019, the Prime Minister met the employer and union parties separately. On 3 April
2019, the employer indicated that it considered the union’s counter-offer to be unacceptable.
On 17 April 2019, the Minister submitted a settlement proposal to the parties. At the end of
April 2019, the Minister met each of the parties separately. On 26 June 2019, the employer
submitted a final and comprehensive offer, including a return-to-work protocol, to the union.
On 2 July 2019, the members of the union, meeting in a general assembly, voted in favour of
the employer’s offer. The return to work began on 26 July 2019.
442. The Committee notes that the complainant organization states that, on at least nine
occasions, between 1 April and 3 June 2019, the Government of Quebec, through its Prime
Minister, publicly sided with the enterprise: (i) by stating that the positions it adopted in the
negotiations opposing it to the multinational enterprise were unreasonable and exaggerated;
(ii) by spreading inaccurate information regarding the issues involved in the negotiations
between the parties; and (iii) by explicitly suggesting that the union should bear responsibility
for the loss of jobs and the negative implications for the region in the event of a possible
closure of the enterprise. According to United Steelworkers, these statements had the effect of
discrediting it in the eyes of the public and shifting the balance of power in the collective
bargaining process in favour of the enterprise. The complainant organization considers that
these statements constitute interference in the exercise of the activities of the trade union.
443. The Committee notes that, according to the Government of Quebec, which does not deny them,
the statements to which the complaint relates are not “interference” within the meaning of
paragraph 2 of Article 3 of Convention No. 87. The Government indicates that: (i) these
statements constitute replies to questions asked either at the National Assembly or by
journalists; (ii) the Prime Minister and the Minister asked the two parties to make concessions
to help to resolve the differences between them; and (iii) every possible opportunity was given
to the parties to bargain freely for as long as necessary and with the support of voluntary
mediation and conciliation services. The Committee also notes the Government’s indication
that the parties to the labour dispute ultimately came to an understanding freely without any
legislative action being taken and that, in its view, it is speculative to assume that the employer
could reject a proposal by the union simply by reason of public statements lacking any power
to bind the parties. The Committee also notes that, according to the Government of Quebec,
no complaints have been lodged with Quebec courts concerning the public statements in
question, despite the fact that freedom of association is protected, at the national level, by the
Canadian Charter of Rights and Freedoms, the Charter of Human Rights and Freedoms, and
the Labour Code.
444. The Committee observes the efforts made by the Government of Quebec to support and
encourage the parties to resolve their differences, including by providing for the assistance of
conciliators and mediators to conclude a negotiated agreement without having recourse to
legislative action. The Committee recalls in general terms that it is not contrary to Conventions
Nos 87 and 98 for a minister to urge the social partners, within the framework of the
encouragement and promotion of the full development and utilization of collective bargaining
machinery, to find a mutually acceptable solution to the conflict [see Compilation,
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para. 1468.] However, the Committee has no capacity or means to evaluate the meaning and
assess the impact of the public statements alleged in this case and therefore will not pursue
its examination. .

The Committee’s recommendation
445. In the light of its foregoing conclusions, the Committee invites the Governing Body
to decide that this case does not call for further examination.

Case No. 3184
Interim report
Complaint against the Government of China
presented by
the International Trade Union Confederation (ITUC)
Allegations: Arrest and detention of eight advisers and paralegals who have provided support
services to workers and their organizations in handling individual and/or collective labour
disputes, as well as police interference in industrial labour disputes

446. The Committee last examined this case (submitted in February 2016) at its October–
November 2019 meeting, when it presented an interim report to the Governing Body
[see 391st Report, paras 133–153, approved by the Governing Body at its 337th Session
(October–November 2019)]. Link to previous examination.
447. On that occasion, the Committee decided to once again examine this case at its meeting
in March 2020 [see 391st Report, para. 153]. In view of the restrictions to meetings and
travel in place as a result of the coronavirus pandemic, the 338th and 339th Sessions of
the Governing Body did not take place and the corresponding March and June 2020
meetings of the Committee were cancelled.
448. The complainant sent additional observations and new allegations in a communication
dated 11 February 2020.
449. The Government sent its observations in communications dated 21 January and 30 April
2020.
450. China has not ratified either the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), or the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

Previous examination of the case
451. At its October–November 2019 meeting, the Committee made the following
recommendations on the matters still pending [see 391st Report, para. 153]:
(a)

Regarding the allegations involving Mr Meng, the Committee:
(i)

urges the Government to take the necessary steps for the delivery to
Mr Meng of the identification papers without delay;

(ii)

urges the Government to reply without delay to the allegation of
detention of Mr Meng following publication of articles in relation to his
activities and imprisonment; and
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(iii) once again requests the Government to keep it informed of the
outcome of the ongoing investigation into the destruction of the door
in Mr Meng’s rented house.

B.

(b)

The Committee once again urges the Government to conduct a full
investigation into the alleged beatings and injuries suffered by workers and
their representatives at the shoe factory, as well as Mr Chen and Zhu Xinhua
(labour dispute at the bag factory) without further delay and to keep it
informed of the outcome.

(c)

The Committee urges the Government to transmit a copy of the report of
the investigation into the alleged harsh treatment of the labour activists
while in custody and numerous interrogations of the accused.

(d)

The Committee requests the Government to confirm that Messrs Deng and
Peng will not be prosecuted.

(e)

The Committee once again requests the Government to keep it informed of
measures taken to ensure the right of all workers to form and join the
organization of their own choosing.

(f)

The Committee urges the Government to take all necessary steps to ensure
the release of any workers detained in relation to their activities to form a
union and to submit a detailed reply on each of the allegations of arrests,
detention, ill-treatment and disappearance of labour activists and their
supporters, as well as criminal charges laid against some and sanctions
imposed. The Committee requests the complainant organization to provide
any further information it might have in this regard.

(g)

The Committee urges the Government to take the necessary measures to
ensure adequate protection against anti-union discrimination in law and in
practice and to provide a copy of the report on the outcome of the
investigation referred to by the Government (regarding Messrs Yu and Li)
and detailed information with regard to the alleged dismissals of Messrs Mi,
Li, Song, Kuang, Zhang and Chang.

(h)

The Committee once again requests the Government to reply without
further delay to the specific allegations in relation to the right to strike and
demonstrate in practice, including the frequent use of public order laws to
restrict its exercise, by specifying the conditions for the effective exercise of
this right in law and in practice.

(i)

The Committee requests the Government to provide information on the
status of the pending criminal cases against Messrs Mi, Yu, Liu and Li and
detailed information on the precise acts for which they have been charged,
as well as any court judgment rendered in their case.

(j)

The Committee will once again examine this case at its next meeting in
March 2020.

The complainant’s additional allegations
452. In its communication dated 11 February 2020, the complainant indicates that the
information on the whereabouts of individuals who were detained or had disappeared
in 2018 in connection with the formation of a trade union at JASIC Technology Co. (the
technology company) is very difficult to obtain. The ITUC indicates that it has not been
possible to contact the individuals or their family members to verify whether a trial has
taken place and whether these individuals are still under detention or have been
released. The complainant suspects that, as a condition of their possible release, they
were told not to communicate with anyone and to cease any further labour activity. It
provides a detailed update on the workers and labour activists previously named in the
complaint (see Appendix II).
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453. The complainant alleges that the Government continues to lay criminal charges against
labour activists who support workers in exercising their right to freedom of association.
In this respect, it points out that sections 290 and 293 of the Criminal Code are frequently
used to arrest and detain labour activists, while section 75 is applied to deprive them of
their due rights under residential surveillance. The ITUC makes the following new
allegations of arrests and detention.

Five labour activists detained in Guangzhou city
on 20 January 2019
454. According to the ITUC, five activists, Messrs Zhang Zhiru, Wu Guijun, He Yuancheng, Jian
Hui and Song Jiahui, were detained by the police for unknown reasons on 20 January
2019. After spending one year in detention without trial, they are now at Shenzhen No. 2
Detention Centre. Mr He Yuancheng was officially arrested for “gathering a crowd and
disturbing public order” in February 2019. The families and lawyers of the other four
activists have not received an official indictment or information on the allegedly unlawful
acts they were accused of. The five activists were not able to meet their families and
lawyers until months later; nor have they been able to freely exercise their right to a legal
counsel without coercion. Mr Wu Guijun was forced to dismiss the lawyer appointed by
his family and to accept to be represented by a lawyer appointed by the Government.

Fu Changguo of Dagongzhe Migrant Worker Centre
455. The ITUC alleges that Mr Fu was arrested and interrogated in July 2018 at Ailian police
station, Shenzhen municipality, for “picking quarrels and provoking troubles”, an offence
under section 293 of the Criminal Code. The request of Mr Fu’s sister to grant bail was
rejected on 25 December 2018. He was not allowed to meet his lawyers, except for once
on 20 September 2019. Later, Mr Fu was held at Shenzhen No. 2 Detention Centre. His
sister was unable to deposit funds into his account at the detention centre. His current
whereabouts remain unknown.

New allegations of the arrest of iLabour staff
456. The ITUC alleges that on 8 January 2019, officers from Yuzhu district of Shenzhen public
security branch stormed into the home of Mr Yang Zhengjun in Guangzhou city and took
him away. Yang is the editor of “iLabour”. His colleagues, Messrs Wei Zhili and Ke
Chengbing, were detained by Shenzen police security officers from their home in
Guangzhou city on 20 March 2019. Their computers and cell phones were confiscated.
The three activists joined “iLabour” in November 2013 to provide an independent online
platform that covers worker-related stories, labour news, and provides paralegal
consultation services to migrant workers. Since early 2018, the three activists have been
reporting on the occupational health of the construction workers from the Hunan
province in Shenzhen and providing assistance to pneumoconiosis victims to claim
compensation. Mr Yang was detained by the police one day after 50 workers with
pneumoconiosis, who were demanding compensation from their employers, were
forcibly sent back to their home province by the authorities.
457. The three activists were detained for “picking quarrels and provoking trouble” at
Shenzhen No. 2 Detention Centre where they had been transferred to residential
surveillance at a designated location (RSDL) for four to six months between February and
August 2019. Their families were verbally informed by the police that their arrest was
related to the protest of the workers with pneumoconiosis against their forced
repatriation in January 2018. As of February 2020, no indictment has been handed down.
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The activists were forced to dismiss the lawyers appointed by their families. The
complainant alleges that their due process rights under the Criminal Procedure Law
which should be immediately notified and be free from arbitrary arrest, search and
detention without a warrant by public security and police officers were not respected.
458. The ITUC alleges that the RSDL is stipulated for suspected acts of terrorism, serious
bribery and endangering national security under section 75 of the Criminal Law. The
ITUC points out that the United Nations (UN) Working Group on Arbitrary Detention, the
UN Working Group on Enforced or Involuntary Disappearances, the UN Special
Rapporteur on the promotion and protection of the right to freedom of opinion and
expression and the UN Special Rapporteur on the situation of human rights defenders
have deemed that the arbitrary power extended to the public security organs in applying
RSDL is tantamount to secret detention and enforced disappearances. The ITUC
considers that the application of RSDL against the three labour activists creates a chilling
effect that undermines the rights of the occupationally injured and other workers to
freely associate and peacefully demonstrate.

Administrative detention of Chen Weixiang
459. The ITUC alleges that Mr Chen Weixiang, a labour activist and founder of a popular social
media platform Heart Sanitation, which publishes news and provides information about
sanitation workers’ rights, was arrested by police in Guangzhou city on 17 December
2019 together with his associate and a volunteer. Mr Chen has been supporting
sanitation workers in Guangzhou in organizing and improving their working conditions.
They were released on 3 January 2020 after spending 15 days in administrative
detention.

Meng Han
460. The ITUC also alleges that Mr Meng is under police surveillance to prevent him from
assuming his role as a worker activist. He was detained by the Nansha District Public
Security Bureau on 30 August 2019 for the vague allegation of “picking quarrels and
provoking trouble”. He was arbitrarily detained by the police for 38 days before being
released on 8 October 2019.

C.

The Government’s reply
461. In its communications dated 21 January and 30 April 2020, the Government reiterates
that it has launched a special investigation into the situation in this case and in this
respect transmits the following information.
462. Regarding the results of investigations into the cases of Messrs Meng and Chen, Ms Zhue
and others, the Government reiterates that the investigation revealed that the local
police in Guangdong Province did not receive any reports of workers at the Lide Shoe
Factory (shoe factory), including Mr Chen and Ms Zhue, being beaten. In the case of the
destruction of the door in Mr Meng’s rented residence, upon receipt of his report, the
local police worked promptly on his case in accordance with the law. They launched a
large number of interviews and investigations, and yet found no good and valid clue to
identify the suspect. As provided for in Chinese law, this case is still under investigation
by the police.
463. Regarding the alleged violations at the technology company, the Government refers to
the information previously provided and emphasizes that based on the result of
investigation by the local police, the so-called Weiquan (rights protection) incident, which
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occurred in Shenzhen in July 2018, was an illegal and criminal one. In this incident, some
ex-employees, fired by the technology company for their violation of its corporate policy,
broke into the company’s premises in the name of safeguarding their rights, hereby
causing severe disruptions to its normal operation and local social order. After
investigation and examination by the local police, all the persons involved were
suspected of committing provocative offences and gathering people to disturb social
order. Based on the facts and circumstances of their crimes, those persons concerned
were transferred to local judicial organs for prosecution, trial or educational release
respectively.
464. The Government states that Mr Wu Lijie, mentioned in the appendix list of the
391st Report, is not one of those persons involved in the incident at the technology
company. Mr Wu Lijie was detained on 24 October 2018 by the Xinye County Public
Security Bureau of Nanyang City, Henan Province, on suspicion of illegal business
operations. On 13 November 2019, the People’s Court of Xinye County handed down a
judgment of first instance (for the crime of illegal business operation; he was sentenced
to three years’ imprisonment and a fine of 30,000 Yuan (¥).
465. The Government informs that Jasic Technology Trade Union was established on
20 August 2018. By 14 April 2020, it had 831 members out of 952 workers employed by
the company. Aiming at “promoting the harmonious development of the enterprise,
safeguarding the legitimate rights and interests of workers and wholeheartedly serving
the workers”, the union has, since its establishment, played an active role in uniting the
workers and building harmonious labour relations. A taskforce set up by the company
to plan for the prevention and control of the COVID-19 pandemic is headed by the
President of the union. With rigorous preparations, the company resumed its work on
16 February 2020. All of the 75 workers from Hubei Province have come back to
Shenzhen and resumed their work. According to the Government, the labour relations
are stable and the union has carried out the following work:

 It established its operational institutions: made the plaque and the seal; applied for
the legal personality status; opened bank accounts; established six specialized
committees (the Organizational Development Committee, the Committee for Publicity
and Cultural and Sports Activities, the Labour Dispute Mediation Committee, the
Production Safety Monitoring Committee, the Welfare and Benefits Committee and
the Democratic Enterprise Management Committee); and developed its internal rules
and regulations.

 The union opened up career development paths for workers by: (1) working with the
management to develop mechanisms and measures related to the vertical job vacancy
competition for workers, focusing on linking their qualifications to the positions and
rewards; (2) setting up a special fund for the development of workers, providing
subsidies to workers who make efforts to upgrade skills and obtain related
qualifications so as to motivate the workers to engage in learning and enhance their
competence; (3) launching of “Realizing Dreams” and “Master Mind” projects to
support workers in participating in formal education as well as skill and competence
development; and (4) encouraging workers to participate in labour and skills
competitions, as well as in safety knowledge contests and firefighting relay race
games to enhance the safety awareness and safety skill levels of workers. The union
achieved the highest score in 2019 in the Initiative of Building a Star-rated Model
Basic-level Trade Union launched by the District Federation of Trade Unions (FTU) and
was awarded as “3-star Model Basic-level Trade Union”. The award-winning unit and
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individuals received rewards from the enterprise and were highly recognized by the
members of the union, which stimulates the enthusiasm for excellence.

 It enhanced trade union service. As a result of the union’s work, the management

allocated a space of more than 2,000 square meters for the “Home of Workers”. The
District and Sub-district FTU allocated more than ¥700,000 for the “Home of Workers”
and multi-functioning facilities such as the Home of Music, a workers’ library, a multifunctional hall, a fitness gym, a psychological counselling room, a dispute mediation
room and a loving mother’s room. These are put in place and managed by trade union
activists. Trade union officers benefit from specialized training sessions and study
tours.

 The union assists workers in resolving difficulties and works to respect, understand

and care for workers. In particular, the union negotiated with the management on an
equal footing and concluded a collective agreement, which promotes the
improvement of a Performance Scheme of Frontline Workers and a Full Attendance
Reward Scheme of Frontline Workers. As a result, the earnings of most workers
increased by ¥300 per month. Furthermore, the union and the management jointly
set up a Meals Management Committee, monitoring the food products from the
suppliers and health conditions of the cafeteria. The Policies for the Management of
Workers’ Dormitories to make the dormitories comfortable for living have been
improved. A Mutual for workers has been set up and the number of workers who
voluntarily participated therein increased from 206 to 685. With a rolling fund of more
than ¥220,000, the Mutual has helped 55 workers and organized 127 female workers
to participate in the public project of screening two kinds of cancers. Democratic
management of the enterprise and establishing a sound workers’ congress system is
being promoted. Two sessions of the Workers’ Congress were held in 2019 with an
election of workers’ representatives carried out and two proposals of the workers
adopted. Workers’ rights to information, participation, expression and supervision
have been safeguarded. Friday is designated as the reception day of the President of
the union. Online surveys are also conducted to learn about the needs of workers.

 The union organizes activities for workers to enhance their sense of identity and

belonging, as well as cohesion, unity and effectiveness, and promotes win-win results
that benefit both the enterprise and its workers. In particular, the union promotes the
education and training of workers. A teaching service centre of Pingshan Academy,
Shenzhen Radio and Television University and a workers’ education base of the District
FTU have been put in place at the company. Twenty-two workers have participated in
the first “Qualification Upgrading Programme” organized by Pingshan District FTU,
aimed at upgrading their qualifications from high school diplomas to three-year
college degrees. Twenty-one workers have been enrolled in the four-year college
programme through the “Realizing Dreams” project run by the Municipal FTU. More
than 1,000 workers have participated in training sessions, such as ISO 9000 Standards
Management System Internal Auditor Training as well as electricity and welding skills
training provided by the Pingshan District FTUs. The union has also set up nine hobby
clubs and carries out cultural, leisure and sports activities, and commemorative
events.

466. More generally, the Government indicates that the Constitution of the People’s Republic
of China and relevant laws fully guarantee citizens’ freedom of association. In particular,
the Law of the People’s Republic of China on Assemblies, Processions and
Demonstrations is a special law that regulates the demonstrations of Chinese citizens
enacted to serve two purposes: (1) safeguard citizens’ exercise of their right to assembly,
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procession and demonstration according to law; and (2) maintain social stability and
public order. Therefore, both “safeguarding the right to demonstration” and
“maintaining public order” fall within the scope of regulation by the law, both of which
are closely linked and inseparable. They are unified, standardized and coordinated in the
process of implementing the law. No case exists where there is frequent application of
public order-related laws to restrict the exercise of the right to demonstrate.
467. China’s Law on Assemblies, Processions and Demonstrations has detailed provisions on
the requirements and conditions for the exercise of rights related to demonstrations. On
the one hand, an assembly, a procession or a demonstration held in compliance with law
shall be safeguarded by the governments at all levels and shall not be disturbed, broken
into or disrupted by anybody by violence, coercion or any other illegal means. On the
other hand, with a view to ensuring the orderly conduct of an assembly, a procession or
a demonstration in accordance with law, citizens must make application to and obtain
permission from the competent authorities in advance. Citizens must conduct their
activity in conformity with its purposes, manners, posters, slogans, starting and finishing
time, places and routes for which permission has been granted. No weapons, controlled
cutting tools or explosives shall be carried, and no violence employed. No citizens shall,
in a city other than place of residence, start, organize or participate in an assembly, a
procession or a demonstration of local citizens. The holding of an assembly, a procession
or a demonstration shall not contravene the regulations on public security
administration and shall not involve criminal activities or the instigation of crimes. Those
who commit acts in violation of relevant provisions of laws in the process of an assembly,
a procession or a demonstration shall be investigated by the competent authorities for
civil, administrative or criminal responsibility in accordance with law, depending on the
seriousness of the case.
468. The Government points out that while it guarantees the citizens’ freedom of association
and ensures their exercise of this right, Chinese workers and their organizations shall
abide by the relevant provisions of national laws, in particular laws and regulations on
social governance, in exercising the aforementioned right. The Government points out
that through the investigation it has been established that the persons in this case were
subject to investigation and penalty not on the ground of organizing workers or
participating in trade union activities, but for the reason of violating relevant provisions
of the Criminal Law and the Public Security Administration Punishments Law. In handling
those cases, the courts and public security organs strictly follow the procedures
prescribed by relevant laws. The legitimate rights of persons concerned are properly
protected.
469. As regards trade unions and their role, the Government indicates that China’s current
trade union system is formed in line with China’s history, reality and the wishes of
Chinese workers. It conforms to the fundamental interests of the vast majority of
workers and effectively protects their rights and interests. In recent years, Chinese trade
unions have always attached great importance to safeguarding the right of workers to
organize themselves. They have continuously expanded the coverage of grass-roots
trade union organizations and played an increasingly important role. Progress is made
in the following three aspects:

 Continuously expanding the coverage of trade union organizations. Activities are as

follows: firstly is to promote the organization of key groups of workers into trade
unions. Trade unions actively adapt themselves to developments in new technologies,
new forms of employment and new business modes as part of their efforts to attract
truck drivers, couriers and other groups to join them. Secondly is to step up their
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organizing drive in enterprises with a workforce of more than 100 workers. Efforts are
made to facilitate the formation of trade unions, with focus on large-scale enterprises,
businesses that have started operation or have not established a trade union for many
years, enterprises with high visibility, the Internet industry and manufacturing
enterprises. Thirdly is to facilitate the construction of trade unions in villages and
towns (neighbourhoods) and development zones (industrial parks).

 Strengthening the representation of grass-roots trade union organizations. First is to

ensure that trade unions play their role in the process of restructuring state-owned
enterprises and institutions. They actively communicate and coordinate with the
governments at all levels to obtain their support and ensure that the status and role
of trade unions are safeguarded in the restructuring process and that union entities,
structures and full-time unionists are maintained. Second is to promote the
establishment of grass-roots trade unions, with emphasis on strengthening their
representation and expanding their activities of building workers’ homes.

 Safeguarding the legitimate rights and interests of workers through the following
means: (i) strengthening the workers’ congress system in group companies. Training
courses on democratic management under the modern enterprise system were
provided in cooperation with relevant government departments to continuously
promote the workers’ congress system in group companies; (ii) making continued
efforts to explore the evaluation of the functioning of the workers’ congresses in
enterprises and institutions, and earnestly perform the three key functions of the
workers’ congress: consideration and recommendation; deliberation and approval;
and appraisal and supervision; (iii) launching the campaign, Worker Delegates’
Proposals in Action, which is aimed at building synergy and promote development,
and organize or guide various activities to invite and select outstanding proposals put
forward by worker delegates in different regions and sectors; and (iv) opening up
more channels through which workers can participate in political affairs at source.
Continued efforts are put into promoting trade unions’ participation in the legislative
process as well as policy development by relevant government departments, and
further improve the consultation and coordination mechanisms involving the
Government, workers’ and employers’ organizations.

470. The Government provides the following information in respect of the additional
allegations submitted by the ITUC.
471. Regarding the alleged detention of five persons in Guangzhou city, the Government
indicates that since 2014, Messrs Zhang Zhiru, Jian Hui, Wu Guijun, Song Jiahui and He
Yuancheng, have on many occasions organized and incited workers, who were unaware
of the truth, to block the roads and surround the police station and the Provincial Bureau
of Complaints and Proposals, leading to road congestion for a long period of time and
seriously disrupting the local production and living order. They were suspected of
committing offences of assembling crowds to disrupt public order. On 20 January 2019,
the Guangdong public security authority imposed a compulsory measure of criminal
detention on the five persons. On 26 February 2019, the Prosecutor of Baoan District of
Shenzhen approved their arrest. At present, the case is at the stage of pre-trial
preparation and a court session will be convened in the near future.
472. Regarding the alleged arrest of iLabour staff, the Government indicates that since July
2018, Messrs Yang Zhengjun, Ke Chengbing and Wei Zhili, have on many occasions
fabricated and spread false information on the internet and assembled crowds to create
disturbances in public spaces, causing serious public disorder. On 8 January 2019, the
Guangdong public security authority imposed a compulsory measure of criminal

 GB.340/INS/16

135

detention on Mr Yang Zhengjun on suspicion of provocative offence. On 6 February 2019,
the compulsory measure was changed to residential surveillance. On 20 March 2019, the
Guangdong public security authority imposed a compulsory measure of criminal
detention on Messrs Ke Chengbing and Wei Zhili on suspicion of provocative offences.
On 19 April 2019, this measure was changed to residential surveillance. On 5 August
2019, the Shenzhen Municipal Prosecutor approved the arrest of Messrs Yang Zhengjun,
Ke Chengbing and Wei Zhili for provocative offences. On 27 December 2019, the
Shenzhen Municipal Prosecutor initiated prosecution and transferred the case to the
Shenzhen Municipal Court. At present, the case is at the stage of pre-trial preparation
and a court session will be convened in the near future.
473. As for the alleged detention of Mr Chen Weixiang and others, the Government indicates
that in December 2019, the Public Security Bureau of Yuexiu District, Guangzhou,
received a report from members of the public informing that there were some people
who impersonated the staff of the sub-district office to distribute false publicity materials
and subsequently found that the three persons were Messrs Lu Haoju, Zhang Yu and
Chen Weixiang. Following the investigation and interrogation, the three persons
admitted the facts that they had produced false materials and impersonated the staff of
the sub-district office to distribute false materials. Given that the circumstances were
minor, the Public Security Bureau of Yuexiu District, Guangzhou, imposed 15 days of
administrative detention on the three persons for provocative acts in accordance with
section 26(4) of the Public Security Administration Punishments Law. The execution was
completed on 2 January 2020.
474. As regards the new allegations involving Mr Meng, the Government indicates that he
had been spreading false information on social media and disrupting public order for a
long time. Thus, the Public Security Authority of Nansha District, Guangzhou, summoned
him at 6 p.m. on 30 August 2019 on suspicion of a proactive offence. A compulsory
measure of criminal detention was imposed on him as from 4 p.m. on 31 August 2019.
During the interrogation, Meng Han admitted the facts related to the offence and
repented his acts. Given that Meng Han recognized and repented his acts and their
resulting social damage was relatively minor, the measure of obtaining a guarantor was
imposed on him pending his trial on 7 October 2019.
475. Regarding the students whose names are mentioned in the additional information
(Appendix II), the Government indicates that they, including Feng Junjie, Li Ziyi, Ma Shize,
Sun Jiayan, Zhang Ziwei, Jia Shijie, Yan Zihao, Chen Kexin, etc., study in schools or are
preparing to go abroad for further study. All of them are currently staying at home in
their places of origin. None of them had been arrested or in circumstances of being
inaccessible.
476. The Government concludes by reiterating that in handling the cases in the complaint,
China’s courts and public security organs strictly follow the procedures prescribed by
Chinese law. The legal rights and interests of persons concerned are properly protected
and there are no cases of harsh treatment.

D.

The Committee’s conclusions
477. The Committee recalls that this case concerns allegations of arrest and detention on charges
of “gathering a crowd to disturb public order” of advisers and paralegals who have provided
support services to workers and their organizations in handling individual and/or collective
labour disputes.
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478. The Committee recalls, in particular, that Mr Meng, one of the advisers, sentenced to
21 months of imprisonment on the above charges, had allegedly had his identification
documents withheld by the authorities following his release from prison. The Committee
expresses its deep concern at the allegations previously raised that, without these papers,
Mr Meng cannot access medical services to treat hepatitis contracted in prison, nor apply for
jobs; that his freedom of movement is restricted and that he was once again detained (for a
few days) following publication of articles describing his activism, trial and imprisonment. The
Committee regrets that the Government once again limits itself to indicating that the police
did not receive any complaints of workers having been beaten and that investigations are
ongoing in respect of the destruction of Mr Meng’s door. The Committee deeply regrets that
the Government does not reply to the very serious allegation of the withholding of Mr Meng’s
identification documents and the considerable consequences that this has for his life and
health. The Committee once again urges the Government to take the necessary steps for the
delivery to Mr Meng of the identification papers without delay and to keep it informed of the
outcome of the investigation in respect of the destruction of the door in Mr Meng’s rented
house.
479. The Committee further notes with concern the most recent allegation that Mr Meng is under
police surveillance to prevent him from assuming his role as a worker activist. According to
the ITUC, he was detained on 30 August 2019 for “picking quarrels and provoking trouble”
and released only on 8 October 2019. The Committee notes that the Government does not
dispute this allegation and indicates that Mr Meng has been spreading false information on
social media and disrupting public order for a long time. It further indicates that during the
interrogation, Mr Meng admitted the facts related to the offence and repented his acts. Given
this fact and because the social damage caused by his actions was relatively minor, the
measure of obtaining a guarantor was imposed on him pending his trial on 7 October 2019.
480. The Committee also notes the recent allegations of arrest and detention of several other
labour activists because of their involvement with organizing workers, providing advice and
assistance. The complainant refers to the cases of Messrs Zhang Zhiru, Jian Hui, Wu Guijun,
Song Jiahui and He Yuancheng, initially detained on 20 January 2019; Mr Yang Zhengjun,
initially detained on 8 January 2019; Messrs Ke Chengbing and Wei Zhili, initially detained on
20 March 2019; Mr Fu Changguo, arrested in July 2018 and whose whereabouts are unknown;
and Messrs Lu Haoju, Zhang Yu and Chen Weixiang, arrested in December 2019 and released
on 3 January after spending 15 days in administrative detention. The Committee notes the
Government’s indication that Messrs Zhang Zhiru, Jian Hui, Wu Guijun, Song Jiahui, He
Yuancheng, Yang Zhengjun, Ke Chengbing and Wei Zhili are suspected of committing an
offence of assembling crowds to create disturbances and that their cases are at the pre-trial
stage. It also indicates that Messrs Lu Haoju, Zhang Yu and Chen Weixiang were released
having served their administrative sentence.
481. The Committee notes that the trial involving Mr Meng’s new case is still pending and that the
cases of Messrs Zhang Zhiru, Jian Hui, Wu Guijun, Song Jiahui, He Yuancheng, Yang Zhengjun,
Ke Chengbing and Wei Zhili are at the pre-trial stage. The Committee expects that the hearings
will take place without further delay and urges the Government to draw to the court’s attention
the Committee’s previous and pending conclusions and recommendations in this case, which
it had examined on several occasions. The Committee recalls in this respect that the right to
organize public meetings constitutes an important aspect of trade union rights. It further once
again recalls that the detention of trade unionists for reasons connected with their activities
in defence of the interests of workers constitutes a serious interference with civil liberties in
general and with trade union rights in particular and that workers should enjoy the right to
peaceful demonstration to defend their occupational interests [see Compilation of decisions
of the Committee on Freedom of Association, sixth edition, 2018, paras 123 and 208]. The
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Committee requests the Government to transmit all court decisions once they have been
handed down. The Committee regrets that the Government provides no information regarding
Mr Fu Changguo and urges the Government to do so without further delay.
482. As regards the Government’s reiteration that the police had not received any complaints of
beatings or injuries suffered by workers and their representatives at the shoe factory, a claim
previously contested by the complainant, the Committee regrets that the Government has not
indicated any steps taken as previously recommended to conduct a full investigation into the
matter even in the absence of a formal filing of charges. The Committee therefore once again
urges the Government to carry out an investigation into these allegations without further
delay and to keep it informed of the steps taken and of the outcome.
483. The Committee further recalls that it had requested the Government to transmit a copy of the
investigation report into the allegations of harsh treatment of the labour activists while in
custody which had revealed that Mr Zeng and others were not subject to cruel treatment while
in detention. The Committee deeply regrets that the Government has not replied to this
recommendation and therefore once again urges it to transmit a copy of the investigation
report to which it has referred.
484. Regretting that the Government has not confirmed the Committee’s understanding that
Messrs Deng and Peng are no longer under investigation, the Committee once again requests
it to specifically affirm that they will not be prosecuted in relation to the matters raised in the
complaint.
485. The Committee recalls the allegations of violation of workers’ rights to establish a trade union
in full freedom without previous authorization at the technology company in Shenzhen, as
well as arrests, detention, ill-treatment and disappearance of labour activists and supporters
of the company’s workers and the detailed account of the events that gave rise thereto. The
Committee noted in particular, that the establishment of a trade union at the technology
company was only possible with the involvement and approval of the FTU. In this respect, the
Committee further noted that according to the ITUC, the overall legislative framework did not
allow workers to join or form trade unions unless the local unions affiliate with the All-China
Federation of Trade Unions (ACFTU) and that in this particular case, the nine-member trade
union committee finally elected was effectively dominated by management with the company
investment director as the trade union chairperson.
486. The Committee takes due note of the Government’s indication that China’s current trade union
system is formed in line with China’s history, reality and the wishes of Chinese workers. It
conforms to the fundamental interests of the vast majority of workers and effectively protects
their rights and interests. According to the Government, Chinese trade unions have always
attached great importance to safeguarding the right of workers to organize themselves. They
have continuously expanded the coverage of grass-roots trade union organizations and
played an increasingly important role. The Government refers in particular to progress made
in continuously expanding the coverage of trade union organizations, strengthening the
representation of grass-roots trade union organizations and safeguarding the legitimate
rights and interests of workers. While noting the detailed information provided by the
Government on the functioning and the work of the trade union at the technology company,
the Committee deeply regrets however that the Government continues not to reply to the
numerous allegations of enterprise interference in the creation of the union, including
management representation in its leadership, that are at issue in this case. The Committee
recalls that all appropriate measures should be taken to guarantee that, irrespective of trade
union affiliation, trade union rights can be exercised in normal conditions with respect for
basic human rights and in a climate free of violence, pressure, fear and threats of any kind.
The Committee further recalls once again that the right of workers to establish organizations
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of their own choosing implies, in particular, the effective possibility of forming, in a climate of
full security, organizations independent both of those which exist already and of any political
party [see Compilation, para. 475] and once again calls upon the Government to ensure this
right for all workers. The Committee recalls that it always takes account of national
circumstances, such as the history of labour relations and the social and economic context,
but the freedom of association principles apply uniformly and consistently among countries
[see Compilation, para. 16].
487. In this regard, the Committee is bound to recall its serious concern over the list of
32 individuals, engaged in or supporting the workers’ action who were allegedly in detention
(5) or have disappeared (27) in this connection, as well as criminal charges brought against
some. The Committee had urged the Government to take all necessary steps to ensure the
release of any workers detained in relation to their activities to form a union and to submit a
detailed reply on each of the allegations of arrests, detention, ill-treatment and disappearance
of labour activists and their supporters, as well as criminal charges laid against some and
sanctions imposed. The Committee notes the general response made by the Government that
some ex-employees, fired by the technology company for their violation of its corporate policy,
broke into the company’s premises in the name of safeguarding their rights, causing severe
disruption to its normal operation and local social order. According to the Government,
following investigation by the local police, all the persons involved were suspected of
committing provocative offences and gathering people to disturb social order. Based on the
facts and circumstances of their crimes, those persons concerned were transferred to local
judicial organs for prosecution, trial or educational release respectively.
488. The Committee notes the updated information provided by the complainant in this case in
relation to the arrests and disappearance of persons previously named in the complaint and
regarding allegations of new arrests bringing the overall number to 48. The Committee
regrets that the only specific information that the Government has provided in relation to the
individuals named in the original list concerns Mr Wu Lijie, reported by the complainant to be
a leftist media editor, who the Government indicates was convicted of the crime of illegal
business operation and sentenced to three years’ imprisonment and a fine of ¥30,000. Given
the vague nature of the information provided by the Government concerning Mr Wu Lijie’s
conviction, the Committee requests the Government to transmit a copy of the court judgment
in this case.
489. As regards the additional list of individuals detained or disappeared submitted by the ITUC in
its communication dated 11 February 2020 (Appendix II), the Committee notes the
Government’s indication that the students, including Feng Junjie, Li Ziyi, Ma Shize, Sun Jiayan,
Zhang Ziwei, Jia Shijie, Yan Zihao, Chen Kexin, etc., study in schools or are preparing to go
abroad for further study. According to the Government, all of them are currently staying at
home in their places of origin and none had been arrested or in circumstances of being
inaccessible. The Committee takes note of this information, which specifically refers to
students, naming eight directly, who are mentioned in Appendix II, but does not provide any
specific information in relation to the workers on that list. While the Committee understands
from the Government’s reply that none of the students on this list are being pursued for action
in support of workers at the technology company, it requests the Government to further
confirm that the three workers named in the list – Lan Zhiwei, Zhang Zeying, and Li Yanzhu, –
have also not been arrested, detained or prosecuted in this regard.
490. The Committee observes with deep regret that the Government did not provide any specific
information in relation to the whereabouts, charges, judgments, or convictions of those
individuals mentioned in Appendix I as previously requested, except for as regards Mr Wu
Lijie. In this regard, and noting with concern the new allegations of arrest, the Committee
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must also express its deep concern that many of the persons forming part of the original
complaint are alleged to have been forcibly disappeared. The Committee recalls that freedom
of association can only be exercised in conditions in which fundamental rights, and in
particular those relating to human life and personal safety, are fully respected and
guaranteed [see Compilation, para. 82]. The Committee finds itself bound therefore once
again to urge the Government to submit a detailed reply on each of the allegations of arrests,
detention, ill-treatment and disappearance of labour activists and their supporters, as set out
in Appendix I, as well as criminal charges laid against some and sanctions imposed.
491. Furthermore, regretting that the Government has not replied to its previous recommendation
regarding the dismissal of a number of workers of the technology company, it once again
urges the Government to take the necessary measures to ensure adequate protection against
anti-union discrimination in law and in practice and to provide a copy of the report on the
outcome of the investigation which it had referred to and detailed information on the alleged
dismissals of Messrs Mi, Li, Song, Kuang, Zhang and Chang.
492. Regarding the pending criminal cases against the four workers (Messrs Mi, Yu, Liu and Li) in
relation to the exercise of their right to assembly, the Committee regrets that the Government
has not provided any specific information on the status of these cases, as requested. The
Committee once again urges the Government to indicate the situation of Messrs Mi, Yu, Liu
and Li in relation to the cases brought against them for the exercise of their right to assembly,
including detailed information on the precise acts for which they have been charged, as well
as any court judgment rendered in their cases.
493. In its previous examination, the Committee had noted the complainant’s general allegation
that it was not possible for workers and labour activists to participate in a legitimate strike or
demonstration without violating the law that prohibits the disturbance of public order; and
that it was common for the prosecutor and the court to view industrial action taken by workers
as public security violations rather than as the exercise of fundamental rights. The Committee
notes the Government’s general observation that on the Law on Assemblies, Processions and
Demonstrations is a special law that regulates the demonstrations of Chinese citizens enacted
to serve two purposes: (1) safeguard citizens’ exercise of their right to assembly, procession
and demonstration according to law; and (2) maintain social stability and public order. The
Government adds that these two purposes are closely linked and inseparable; they are unified,
standardized and coordinated in the process of implementing the law. According to the
Government, no case exists where there is frequent application of public order-related laws to
restrict the exercise of the right to demonstrate. The Committee observes that some of the
specific requirements relating to demonstration referred to in the Government’s reply would
clearly be in conformity with the principles of freedom of association (such as the ban on
weapons, controlled cutting tools or explosives and the use of violence). The Committee also
observes, however, that several of the requirements appeared quite broad in nature and their
implementation could give rise to a violation of freedom of association. In particular, the
Committee observes with concern the Government’s indication that no citizen shall, in a city
other than their place of residence, start, organize or participate in an assembly, a procession
or a demonstration of local citizens. Recalling that workers should enjoy the right to peaceful
demonstration to defend their occupational interests [see Compilation, para. 208], the
Committee considers that this geographical restriction placed by legislation on the right to
demonstrate is not in conformity with the freedom of peaceful assembly. The Committee
further recalls that the International Labour Conference has pointed out that the right of
assembly, freedom of opinion and expression and, in particular, freedom to hold opinions
without interference and to seek, receive and impart information and ideas through any
media and regardless of frontiers, constitute civil liberties which are essential for the normal
exercise of trade union rights (resolution concerning trade union rights and their relation to
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civil liberties, adopted at the 54th Session, 1970) [see Compilation, para. 77]. The Committee
requests the Government to continue facilitating constructive and inclusive dialogue with the
social partners with a view to ensuring complete respect for freedom of association and the
right to peaceful demonstration for workers and employers.
494. The Committee recalls that it examined this case at its six sessions, including the last three
consecutive ones when it noted with serious concern the list of 32 individuals allegedly
detained or disappeared in connection with the technology company workers’ campaign, of
whom 27 were allegedly still missing or their whereabouts were unknown. The Government
always provided its observations and they were duly considered by the Committee. The
Committee regrets that, even though having been requested several times, the Government
has not fully replied to its requests for information, either remaining silent or replying in
general terms, and not providing detailed information on the facts, including copies of the
specific investigation reports referred to in their observations and requested by the
Committee. In the absence of specific and precise information from the Government, the
Committee is concerned that there still remain those individuals of whom even the
whereabouts are not clear or not certain, including among the 16 individuals of the additional
list (Appendix II). The Committee requests the Government to be more cooperative and to
provide the information requested by the Committee without further delay.

The Committee’s recommendations
495. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a)

The Committee once again urges the Government to take the necessary steps
for the delivery to Mr Meng of the identification papers without delay and to
keep it informed of the outcome of the investigation in respect of the
destruction of the door in Mr Meng’s rented house.

(b)

The Committee expects that the hearing in the cases of Messrs Meng, Zhang
Zhiru, Jian Hui, Wu Guijun, Song Jiahui, He Yuancheng, Yang Zhengjun, Ke
Chengbing and Wei Zhili will take place without further delay and urges the
Government to draw to the court’s attention the Committee’s previous and
pending conclusions and recommendations in this case, which it had
examined on several occasions. The Committee requests the Government to
transmit all court decisions once they have been handed down.

(c)

The Committee regrets that the Government provides no information
regarding Mr Fu Changguo and urges the Government to do so without
further delay.

(d)

The Committee once again urges the Government to carry out an
investigation into the allegations of beatings or injuries suffered by workers
and their representatives at the shoe factory without further delay and to
keep it informed of the steps taken and of the outcome.

(e)

The Committee once again urges the Government to transmit a copy of the
investigation report into the allegations of harsh treatment of the labour
activists while in custody which had revealed that Mr Zeng and others were
not subject to cruel treatment while in detention.

(f)

The Committee once again requests the Government specifically to affirm
that Messrs Deng and Peng are no longer under investigation and that they
will not be prosecuted in relation to the matters raised in the complaint.
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(g)

The Committee calls upon the Government to ensure that all workers enjoy
the right to establish organizations of their own choosing and, in particular,
the effective possibility of forming, in a climate of full security, organizations
independent both of those which exist already and of any political party.

(h)

Given the vague nature of the information provided by the Government
concerning Mr Wu Lijie’s conviction, the Committee requests the Government
to transmit a copy of the court judgment in this case.

(i)

The Committee requests the Government to confirm that Lan Zhiwei, Zhang
Zeying and and Li Yanzhu (mentioned in Appendix II) have not been arrested,
detained or prosecuted for having supported Jasic workers.

(j)

The Committee once again urges the Government to submit a detailed reply
on each of the allegations of arrests, detention, ill-treatment and
disappearance of labour activists and their supporters set out in Appendix I,
as well as criminal charges laid against some and sanctions imposed.

(k)

The Committee once again urges the Government to take the necessary
measures to ensure adequate protection against anti-union discrimination in
law and in practice and to provide a copy of the report on the outcome of the
investigation which it had referred to and detailed information on the alleged
dismissals of Messrs Mi, Li, Song, Kuang, Zhang and Chang.

(l)

The Committee once again urges the Government to indicate the situation of
Messrs Mi, Yu, Liu and Li in relation to the cases brought against them for the
exercise of their right to assembly, including detailed information on the
precise acts for which they have been charged, as well as any court judgment
rendered in their case.

(m) In relation to geographical and other vague restrictions placed by legislation
on the right to demonstrate, the Committee requests the Government to
continue facilitating constructive and inclusive dialogue with the social
partners with a view to ensuring complete respect for freedom of association
and to ensure the right to peaceful demonstration for workers and employers.
(n)

The Committee requests the Government to be more cooperative and to
provide the information requested by the Committee without further delay.
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 Appendix I
List of 31 individuals detained or disappeared in connection
with Jasic workers’ campaign
1.

Mr Mi Jiuping: the technology company worker, detained since July 2018, charged with
“gathering a crowd to disrupt social order.” He is being held at the Shenzhen Municipal
No. 2 Detention Centre. Mi’s first two lawyers were forced to withdraw from his case. On
1 October 2018, a request by a new lawyer to meet with Mi was denied on the grounds
that Mi’s case involved state secrets. Not reachable.

2.

Mr Yu Juncong: the technology company worker, detained since July 2018, charged with
“gathering a crowd to disrupt social order”. He is being held at the Shenzhen Municipal
No. 2 Detention Centre. After meeting with Yu on 30 August 2018, Yu’s lawyer was
pressured to withdraw from the case. Yu’s requests for a meeting with his new lawyer
have not been accepted after 30 August 2018. Not reachable.

3.

Mr Liu Penghua: the technology company worker, detained since July 2018, charged with
“gathering a crowd to disrupt social order”. He is being held at the Shenzhen Municipal
No. 2 Detention Centre. Liu told a lawyer who met with him in September that he had
been beaten. Further requests to meet with his lawyer have been denied. Not reachable.

4.

Mr Li Zhan: former the technology company worker and worker supporter, detained
since July 2018, charged with “gathering a crowd to disrupt social order”. He is being held
at the Shenzhen Municipal No. 2 Detention Centre. After meeting with Li on
18 September 2018, Li’s lawyer was pressured to withdraw from his case. Not reachable.

5.

Ms Shen Mengyu: graduate of Sun Yat-sen University. Arrested for supporting Jasic
workers. Not reachable.

6.

Ms Yue Xin: graduate of Peking University, forcibly disappeared on 24 August 2018.
Arrested for supporting Jasic workers. Not reachable.

7.

Ms Gu Jiayue: graduate of Peking University, taken from her home on 24 August 2018,
charged with “picking quarrels and provoking trouble” and is being held under
“residential surveillance at a designated place”. Arrested for supporting Jasic workers.
Not reachable.

8.

Mr Xu Zhongliang: graduate of University of Science and Technology Beijing, detained
since 24 August 2018, charged with “picking quarrels and provoking trouble” and is being
held under “residential surveillance at a designated place”. Arrested for supporting Jasic
workers. Not reachable.

9.

Mr Zheng Yongming: graduate of Nanjing Agricultural University, detained since
24 August 2018, charged with “picking quarrels and provoking trouble” and is being held
under “residential surveillance at a designated place”. Arrested for supporting Jasic
workers. Not reachable.

10.

Mr Shang Kai: editor of a leftist media website Hongse Cankao, taken away by
Guangdong police on 24 August 2018 from the office of Hongse Cankao. Still missing.

11.

Mr Fu Changguo: staff member of a workers’ centre, Dagongzhe, detained since August
2018, charged with “gathering a crowd to disrupt social order”. Unable to identify where
he was detained since his arrest. Denied access to lawyers and his family.
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12.

Mr Yang Shaoqiang: graduate of University of Science and Technology Beijing, taken
from home in August 2018, charged with “picking quarrels and provoking trouble”.
Whereabouts unknown. No further information.

13.

Mr Tang Jialiang: postgraduate student at Beijing Institute of Technology, forcibly
disappeared since early September 2018. Still missing.

14.

Mr Zhang Shengye: graduate of Peking University, taken from campus and forcibly
disappeared on 9 November 2018. Arrested for supporting Jasic workers. Not reachable.

15.

Ms Sun Min: graduate of Peking University, taken away in Guangzhou and forcibly
disappeared on 9 November 2018. Arrested for supporting Jasic workers. Not reachable.

16.

Mr Zong Yang: graduate of Peking University, taken away in Beijing and forcibly
disappeared on 9 November 2018. Arrested for supporting Jasic workers. Not reachable.

17.

Mr Liang Xiaogang: worker supporter, taken away in Shanghai and forcibly disappeared
on 9 November 2018.

18.

Mr Tang Xiangwei: worker supporter, taken away by police in Wuhan for supporting Jasic
workers and forcibly disappeared on 11 November 2018. No further information.

19.

Mr Zheng Shiyou: worker supporter, taken away in Wuhan on 11 November 2018.
Arrested for inciting subversion of state power. No indictment. Not reachable.

20.

Ms Zheng Yiran: graduate of Beijing Language and Culture University, taken away in
Beijing and forcibly disappeared on 9 November 2018. Arrested for supporting Jasic
workers. Not reachable.

21.

Mr Lu Daxing: graduate of Nanjing University of Science and Technology, taken away in
Beijing and forcibly disappeared on 9 November 2018. Arrested for supporting Jasic
workers. Not reachable.

22.

Ms Li Xiaoxian: graduate of Nanjing University of Chinese Medicine, taken away in Beijing
and forcibly disappeared on 9 November 2018. Arrested for supporting Jasic workers.
Not reachable.

23.

Mr He Pengchao: graduate of Peking University, founder of Qingying Dreamworks Social
Worker Centre, taken away in Beijing and forcibly disappeared on 9 November 2018.
Arrested for inciting subversion of state power. No indictment. Not reachable.

24.

Ms Wang Xiangyi: graduate of Peking University, founder of Qingying Dreamworks Social
Worker Centre, taken away by police in Shenzhen and forcibly disappeared on
9 November 2018. No further information.

25.

Ms Jian Xiaowei: graduate of Renmin University, staff member of Qingying Dreamworks
Social Worker Centre, taken away by police in Shenzhen and forcibly disappeared on
9 November 2018. No further information.

26.

Ms Kang Yanyan: graduate of University of Science and Technology Beijing, staff member
of Qingying Dreamworks Social Worker Centre, taken away by police in Shenzhen and
forcibly disappeared on 9 November 2018. No further information.

27.

Ms Hou Changshan: graduate of Beijing Foreign Studies University, staff member of
Qingying Dreamworks Social Worker Centre, taken away by police in Shenzhen and
forcibly disappeared on 9 November 2018. No further information.

28.

Ms Wang Xiaomei: graduate of Nanjing University of Information Science and
Technology, staff member of Qingying Dreamworks Social Worker Centre, taken away
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by police in Shenzhen and forcibly disappeared on 9 November 2018. No further
information.
29.

Ms He Xiumei: supporter of Qingying Dreamworks Social Worker Centre, taken away by
police in Shenzhen and forcibly disappeared on 9 November 2018. No further
information.

30.

Ms Zou Liping: local trade union staff member, detained in Shenzhen on 9 November
2018, charged with “picking quarrels and provoking trouble”. Taken away by police.
Forcibly disappeared. No further information.

31.

Mr Li Ao: local trade union staff member, detained in Shenzhen on 9 November 2018,
charged with “picking quarrels and provoking trouble”. Taken away by police. Forcibly
disappeared. No further information.
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 Appendix II
Additional list of individuals detained or disappeared
as per the ITUC communication of 11 February 2020
1.

Mr Jia Shijie: Peking University student, arrested on 23 September 2018 for supporting
Jasic workers. Not reachable.

2.

Mr Lan Zhiwei: worker, arrested on 2 January 2019 for supporting Jasic workers. Not
reachable.

3.

Ms Zhang Zeying: worker, arrested on 2 January 2019 for supporting Jasic workers. Not
reachable.

4.

Mr Zhan Zhenzhen: Peking University student, arrested on 2 January 2019 for supporting
Jasic workers. Not reachable.

5.

Mr Li Yuanzhu: worker, arrested on 3 January 2019 for supporting Jasic workers. Not
reachable.

6.

Mr Feng Junjie: Peking University student, arrested in January 2019 for supporting Jasic
workers. Not reachable.

7.

Mr. Wang Ji’ao: Renmin University canteen worker, arrested on 18 January 2019 for
supporting Jasic workers. Not reachable.

8.

Ms Li Ziyi: Peking University student, arrested on 21 January 2019 for supporting Jasic
workers. Not reachable.

9.

Mr Ma Shize: Peking University student, arrested on 21 January 2019 for supporting Jasic
workers. Not reachable.

10.

Mr Yan Zihao: Renmin University student, arrested on 21 January 2019 for supporting
Jasic workers. Not reachable.

11.

Mr Li Jiahao: graduate of Peking University, arrested on 21 January 2019 for supporting
Jasic workers. Not reachable.

12.

Mr Huang Yu: graduate of Peking University, arrested on 21 January 2019 for supporting
Jasic workers. Not reachable.

13.

Ms Sun Jiayan: Peking University student, arrested on 21 January 2019 for supporting
Jasic workers. Not reachable.

14.

Mr Zhang Ziwei: Peking University student, arrested on 21 January 2019 for supporting
Jasic workers. Not reachable.

15.

Ms Chen Ke Xin: Renmin University student, arrested on 21 January 2019 for supporting
Jasic workers. Not reachable.

16.

Mr Wu Jia Wei: graduate of Renmin University, arrested on 16 February 2019 for
supporting Jasic workers. Not reachable.
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Case No. 3216
Definitive report
Complaint against the Government of Colombia
presented by
–
the General Confederation of Labour (CGT) and
–
the Union of Official Workers in the Road Repairs and Maintenance Special
Administrative Unit of Bogotá (SINTRAUNIOBRAS)
Allegations: The complainants allege that disciplinary measures were taken against two
members of the SINTRAUNIOBRAS trade union organization in an irregular manner

496. The complaint is contained in a communication dated 29 July 2015 from the General
Confederation of Labour (CGT) and the Union of Official Workers in the Road Repairs and
Maintenance Special Administrative Unit of Bogotá (SINTRAUNIOBRAS).
497. The Government sent its observations in communications dated 13 July 2017, 5 January,
30 October 2018 and 10 August 2020.
498. Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the
Collective Bargaining Convention, 1981 (No. 154).

A.

The complainants’ allegations
499. In a communication dated 29 July 2015, the complainants allege that the Road
Maintenance Unit of Bogotá (hereafter the public body) took disciplinary measures
against two members of the trade union organization SINTRAUNIOBRAS in an irregular
manner. The complainants refer firstly to the situation of Mr José Manuel Fonseca
Rodríguez, a member of the board of directors of SINTRAUNIOBRAS, who, as a result of
disciplinary proceedings that began in 2011, was dismissed in 2014 and barred for ten
years, according to the complainant without due consideration of his trade union
immunity and without respecting the rules of due process and the right to a defence
established in law and in the public body’s collective agreement. Specifically, the
complainants allege in this regard that: (i) Mr Fonseca Rodríguez was the subject of
disciplinary proceedings in 2011, accused of misappropriation for allegedly having
permitted the improper use of public materials and machinery to pave private car parks;
(ii) the worker’s trade union immunity, which meant that the employer would have to
request the authorization of a judge before dismissing him, was not respected;
(iii) without having obtained the aforementioned legal authorization, Mr Fonseca
Rodríguez was dismissed and barred for ten years by means of an administrative
decision by the public body on 8 July 2014; (iv) the aforementioned administrative
proceedings were not carried out in accordance with the time limit of two months
established in the Labour Code of Procedure, during which an employer that has become
aware that an offence has been committed by a trade union representative must make
a legal request to lift their immunity; and (v) the clauses of the public body’s collective
agreement stating that members of a trade union organization who are the subject of
disciplinary proceedings shall be accompanied during appearances by a trade union
representative were also violated. The complainants add that legal action before the
administrative disputes tribunal is ongoing.

 GB.340/INS/16

147

500. In addition, the complainants allege that Mr Alberto Varela Herrera, an active member
of SINTRAUNIOBRAS, was also the subject of disciplinary proceedings in 2011, leading to
the cancellation of his employment contract and a ten-year bar, and that there were
procedural irregularities in that case.

B.

The Government’s reply
501. In its first communication dated 13 July 2017, the Government initially sent the response
of the public body to the complainants’ allegations. With regard to the situation of
Mr Alberto Varela Herrera, the public body states that the worker was not a trade union
leader, he therefore did not have trade union immunity, and that the disciplinary
sanction imposed on him for having committed an offence did not in any way violate the
principles of freedom of association. With regard to the situation of Mr José Manuel
Fonseca Rodríguez, the public body states that: (i) by means of an administrative decision
dated 8 July 2014, the public servant was found to have committed the offence of
misappropriation as laid out in article 398 of the Criminal Code; (ii) on the basis of article
142 of the Single Disciplinary Code, Mr Fonseca Rodríguez was dismissed and given a
general bar for a period of ten years; (iii) this sanction was put into effect on 13 November
2014 by means of Resolution No. 571 issued by the public body; (iv) on 20 January 2015,
the Director-General of the administrative body revoked Resolution No. 571 because it
was contrary to labour legislation on trade union immunity; (v) the worker’s immediate
reinstatement to his former position was ordered and, at the same time, legal
proceedings were initiated to request the lifting of his trade union immunity; (vi) on
3 May 2016, Circuit Labour Court 14 ruled in the first instance that Mr Fonseca
Rodríguez’s trade union immunity should be lifted; and (vii) the aforementioned first
instance ruling was appealed to the Labour Chamber of the Supreme Court of Bogotá,
and the second instance ruling remained pending. The enterprise adds that, since the
decision to reinstate Mr Fonseca Rodríguez, pending the decision on the lifting of his
immunity, he has not returned to work. They also note that, as a result of the complaint
presented to the ILO, the Labour Inspectorate carried out a preliminary investigation of
the public body for alleged violations of collective labour law; that on 21 June 2016, the
public body attended labour proceedings convened by the Labour Inspectorate, which
SINTRAUNIOBRAS did not attend. Lastly, the public body states that the Ministry of
Labour has not, to date, taken any other procedural measures.
502. The Government goes on to provide its observations on the complainants’ allegations
regarding Mr Fonseca Rodríguez. The Government notes that, the labour courts, both in
first and second instance (appeal ruling from the Supreme Court of Bogotá of 27 April
2017), in full compliance with current law, authorized the lifting of Mr Fonseca
Rodríguez’s trade union immunity because he had been dismissed for a just cause. The
Government adds that, as the Committee on Freedom of Association has itself pointed
out, although trade union officials should not suffer prejudice by reason of their trade
union activities, holding trade union office cannot become a kind of immunity and that,
in this case, the complainants have not presented any evidence of anti-union
discrimination against Mr Fonseca Rodríguez, therefore the Committee should not
continue its examination of this case.
503. In a communication dated 30 October 2018, the Government reported that the
administrative labour investigation that was triggered by the presentation of the
complaint to the Committee concluded with a decision dated 30 August 2017 from the
Coordination Committee of the Conflict Resolution and Conciliation Group in the Bogotá
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Territorial Directorate not to initiate any sanctions against the public body. In a
communication dated 10 August 2020, the Government reiterates this information.

C.

The Committee’s conclusions
504. The Committee notes that the allegations in this case refer to alleged irregularities in the
disciplinary dismissal from a public body of two workers who are members of the trade union
organization SINTRAUNIOBRAS.
505. With regard to Mr José Fonseca Rodríguez, the Committee notes that the complainants allege
that: (i) the worker was the subject of disciplinary proceedings that began in 2011 for allegedly
having permitted the improper use of public materials and machinery for private use
(misappropriation); (ii) although the worker had trade union immunity as a result of being a
member of the board of directors of SINTRAUNIOBRAS, the public body dismissed him in 2014
without having made a legal request to lift his immunity in advance, as required by national
law; and (iii) in addition, the worker’s dismissal was not carried out in accordance with the
time limits established in the Labour Code of Procedure with regard to the lifting of trade
union immunity or the clauses of the applicable collective agreement stating that the trade
union member shall be accompanied by a trade union representative throughout the
disciplinary proceedings.
506. The Committee observes that, on the other hand, both the Government and the public body
state that: (i) the disciplinary proceedings against Mr Fonseca Rodríguez led to the conclusion
that he had committed a serious offence; (ii) the courts, both in first and second instance, have
ruled that the lifting of Mr Fonseca Rodríguez’s trade union immunity was justified and that
the disciplinary proceedings complied with all the relevant standards; and (iii) the Labour
Inspectorate has not found any freedom of association violations in the public body.
507. The Committee observes that it appears from the above, as well as from the text of the legal
rulings supplied by the parties that: (i) as a result of disciplinary proceedings that began in
2011, in November 2014 the public body dismissed Mr Fonseca Rodríguez and barred him for
ten years because he had committed a serious offence; (ii) the dismissal order was cancelled
by the public body itself in January 2015, because a legal request to lift the trade union
immunity of the worker – who was a reserve member of the board of directors of
SINTRAUNIOBRAS – had not been made in advance; and (iii) the public body’s 2015 request to
lift the worker’s trade union immunity has been approved by the courts, both in first and
second instance, which resulted in his definitive dismissal.
508. The Committee recalls that the principle that a worker or trade union official should not suffer
prejudice by reason of his or her trade union activities does not necessarily imply that the fact
that a person holds a trade union office confers immunity against dismissal irrespective of the
circumstances [see Compilation of decisions of the Committee on Freedom of Association,
sixth edition, 2018, para. 1119]. The Committee also recalls that it is not called upon to
pronounce upon the question of the breaking of a contract of employment by dismissal except
in cases in which the provisions on dismissal imply anti-union discrimination [see
Compilation, para. 1085]. The Committee observes that in this case the courts, both in first
and second instance, found that the worker’s dismissal was justified by the commission of a
serious offence and that, beyond the alleged non-compliance with the rules relating to trade
union immunity, the complainants made no allegation to the national authorities that the
sanction imposed on Mr Fonseca Rodríguez had any anti-union motivation, element that has
been corroborated by the investigations carried out by the Labour Inspectorate. In these
circumstances, the Committee will not pursue its examination of this allegation.
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509. With regard to Mr Alberto Varela Herrera, a member of SINTRAUNIOBRAS, the Committee
notes the complainants’ allegation that he was the subject of disciplinary proceedings in 2011,
leading to the cancellation of his employment contract and a ten-year bar, and that there
were procedural irregularities in that case. The Committee also notes that the public body
states that Mr Varela Herrera was dismissed for committing an offence, that he was not a
trade union leader and he therefore did not have trade union immunity, and that his dismissal
had no relationship to his trade union membership.
510. Observing that the complainants have not provided specific details about the alleged
irregularity in Mr Varela Herrera’s dismissal or its anti-union nature, the Committee will not
pursue its examination of this allegation.

The Committee’s recommendation
511. In the light of its foregoing conclusions, the Committee invites the Governing Body
to decide that this case does not call for further examination.

Case No. 3230
Definitive report
Complaint against the Government of Colombia
presented by
–
the General Confederation of Labour (CGT) and
–
the Union of Velotax Cooperative Transport Workers (SINTRAVELOTAX)
Allegations: the complainant organizations denounce a series of anti-trade union acts against
members of the SINTRAVELOTAX trade union organization carried out by a transport
cooperative

512. The complaint is contained in a communication dated 27 May 2016 from the General
Confederation of Labour (CGT) and the Union of Velotax Cooperative Transport Workers
(SINTRAVELOTAX).
513. The Government sent its observations in communications received on 23 October 2017
and 2 September 2020.
514. Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the
Collective Bargaining Convention, 1981 (No. 154).

A.

The complainants’ allegations
515. In a communication dated 27 May 2016, the complainant organizations denounce that,
following the rotation of the members of the board of the SINTRAVELOTAX trade union,
the union’s members and directors, including its recently elected President, Mr Carlos
Julio Rodríguez Rojas, were subjected to anti-trade union persecution by the
management board and directors of Velotax Transport Cooperative Ltd (hereafter the
“Transport Cooperative”), and by the previous President of SINTRAVELOTAX, Mr Luis
Alfonso Peñuela. In that connection, the complainants indicate that leaders and
members had resigned from the union in question following threats or false promises
of better pay and increased job security from the directors of the Transport Cooperative,
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that some members had been dismissed, while others had been invited by the previous
President of SINTRAVELOTAX to join another union in the Transport Cooperative.

B.

The Government’s reply
516. In its communications received on 23 October 2017 and 2 September 2020, the
Government indicates that, following preliminary investigations led by the Ministry of
Labour into the allegations of anti-trade union persecution, on 30 June 2016 Mr Carlos
Julio Rodríguez Rojas, representing the SINTRAVELOTAX trade union, presented to the
labour inspectorate an express and irrevocable withdrawal of all administrative labour
complaints made against the Transport Cooperative, in which he stated emphatically
that there had been no anti-trade union persecution and that all wages and benefits had
been paid in accordance with the law. The Government states that, via resolution
No. 00236 of 29 July 2016, the coordinator of the group for prevention, inspection,
monitoring, control and resolution of conflicts of the Ministry of Labour formally
recorded the express withdrawal effected by the above-mentioned trade union leader
and that, on 6 October 2017, in accordance with article 18 of Law No. 1437 of 2011, the
complaints submitted by the President of SINTRAVELOTAX were definitively closed.

C.

The Committee’s conclusions
517. The Committee notes in this case that the complainant organizations allege a series of acts of
anti-trade union persecution, in particular dismissals, carried out by a transport cooperative
against members of the SINTRAVELOTAX trade union organization. The Committee notes the
information provided by the Government to the effect that the complainant organization,
SINTRAVELOTAX, represented by Mr Carlos Julio Rodríguez Rojas, on 29 June 2016 submitted
to the labour inspectorate its express and irrevocable withdrawal of all complaints and rights
of petition filed against the Transport Cooperative. The Committee observes from the abovementioned communication submitted by the Government that the President of
SINTRAVELOTAX states that the resignation of workers from his trade union organization was
in compliance with the free exercise of the right to freedom of association and that there was
not, nor had there been, anti-trade union persecution by the Transport Cooperative. In light
of the foregoing, and observing that the complainant organizations have communicated no
additional information since the presentation of the complaint in May 2016, the Committee
will not proceed with the examination of this case.

The Committee’s recommendation
518. In the light of its foregoing conclusions, the Committee invites the Governing Body
to decide that this case does not call for further examination.
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Case No. 3211
Definitive report
Complaint against the Government of Costa Rica
presented by
–
the Juanito Mora Trade Union Confederation (CSJMP)
–
the Rerum Novarum Confederation of Workers (CTRN)
–
the Costa Rican Workers’ Movement Confederation (CMTC) and
–
the Unitary Confederation of Workers (CUT)
Allegations: Interference by the public service regulatory authority in the application of
collective agreements concluded by public enterprises

519. The complaint is submitted in communications sent by the Juanito Mora Trade Union
Confederation (CSJMP), the Rerum Novarum Confederation of Workers (CTRN), the Costa
Rican Workers’ Movement Confederation (CMTC) and the Unitary Confederation of
Workers (CUT) dated 21 March and 28 April 2016.
520. The Government provided its observations in communications dated 11 November 2016,
7 August 2017, as well as 31 January and 27 September 2019.
521. Costa Rica has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainants’allegations
522. In their communications of 21 March and 28 April 2016, the CSJMP, the CTRN, the CMTC
and the CUT state that there are public enterprises and institutions in the country
providing paying services regulated by the Public Service Regulatory Authority (ARESEP).
Those include: the Atlantic Coast Port Administration and Economic Development Board
(hereafter the “Port Services Enterprise”); the Costa Rican Oil Refinery (hereafter the
“Refinery”); and the National Power and Light Company (hereafter the “Electrical
Enterprise”). The complainant organizations state that those enterprises, which operate
on the basis of approved tariffs paid by consumers and fixed by ARESEP, have concluded
collective agreements respectively with the Workers’ Union of the Atlantic Coast Port
Administration and Economic Development Board (SITRAJAP), the Oil, Chemical and
Allied Industries Workers’ Union (SITRAPEQUIA) and the Electrical and
Telecommunications Workers’ Union (SITET), agreements which accord economic
benefits covered by the tariffs charged.
523. The complainants state that on 9 October 2003, following a tariff adjustment requested
by the port services enterprise, ARESEP issued resolution No. 3223, which ruled that
certain costs payable under the collective agreement signed with SINTRAJAP, including
the payment of leave of absence, were contrary to the principle of paying services and
had no direct relation to the provision of service, and could not therefore be covered by
the tariffs. The complainants state that the enterprise initiated administrative
proceedings against the ARESEP resolution, but that that action was overruled on the
basis of Law No. 7593 (the law establishing ARESEP), which provides that ARESEP may
exclude costs contrary to the principle of a paying service, which have no direct relation
with the provision of service, or which are disproportionate and excessive. The
complainants included a copy of a letter sent on 18 January 2016 by the Executive
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Director of the enterprise to the President of SINTRAJAP, stating that by virtue of the
above ruling and of ARESEP resolution No. 3223, payment of the leave of absence
envisaged under the collective agreement was not possible.
524. The complainants indicate that although the Port Services Enterprise’s previous history
had given rise to considerable concern because of the negative impact it could have on
the right to bargain collectively, the country’s union movement had taken it to be an
isolated event. So much so that, in all years between 2003 and 2015, ARESEP issued no
further resolution when making adjustments to tariffs that would imply a failure to
recognize costs arising from collective agreements in force in regulated enterprises or
institutions. The complainants state that up until 2015, ARESEP covered all costs payable
under the collective labour agreements without hesitation, thus recognizing that such
costs were part of the production costs of enterprises and institutions providing paying
services.
525. However, the complainants state that in 2015, following a tariff adjustment requested
by the Refinery and the Electrical Enterprise, ARESEP issued a series of resolutions ruling
that the costs arising from collective agreements could no longer be covered by tariffs
paid by consumers (resolution No. 91 of 21 August 2015 in respect of the Refinery and
resolutions Nos 113, 114 and 115 of 20 November 2015 in respect of the Electrical
Enterprise). The complainants indicate that ARESEP cites Law No. 7593 in the resolutions,
which provides that it may exclude costs that are contrary to the principle of a paying
service, which have no direct relation with the provision of service, or which are
disproportionate and excessive; and that although collective agreements are legally
valid texts, the collective agreements in question contain clauses that are clearly contrary
to the principle of a paying service and to the principle of financial equilibrium as
understood in the cited law. The complainants indicate that because ARESEP’s tariff
resolutions are binding, the enterprises were no longer able to honour their obligations
under the collective agreements, thus removing all economic content from the
agreements. The complainants state that the enterprises cannot legally generate profits
through their business activities and that the only means available to them to cover the
costs of collective agreements is through the tariffs that they charge, which are fixed by
ARESEP.
526. The complainants allege that ARESEP’s intervention amounts to interference in
exercising the right to bargain collectively. They further state that, as a result of the
ARESEP resolutions, the Office of the Comptroller-General of the Republic had not
approved the budget lines relating to the recognition and payment of economic rights
under collective agreements, thus rendering it legally impossible for public enterprises
to include budget lines required for compliance with collective agreements. The
complainants explain that the SITET filed for the protection of their constitutional rights
(filed an amparo appeal) before the Constitutional Chamber of the Supreme Court of
Justice against ARESEP resolutions Nos 113, 114 and 115 of 2015 in respect of the
electrical Enterprise, on the grounds that they were in breach of article 62 of the
Constitution (under which collective agreements have force of law) and of Convention
No. 98. According to the complainants, the Constitutional Chamber rejected the appeal
on the grounds that it concerned questions that should be dealt with in an administrative
or common law court, and not by a constitutional court.
527. The complainants claim that the ARESEP authorities have announced that the decision
to exclude costs arising from collective agreements from adjustments to tariffs will apply
to all future tariff requests, and as such form part of an institutional policy designed to
promote the principle of a “paying service”. The complainants maintain that would imply
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that the policy of ARESEP, a state institution, is not aimed solely at the organizations
mentioned above, but at all other enterprises in which collective agreements have been
concluded and whose tariffs for the sale of services are subject to ARESEP approval.

B.

The Government’s reply
528. In its communication of 11 November 2016, the Government notes that the issues raised
in the present complaint also feature in a representation submitted by the same
complainants under article 24 of the Constitution of the ILO (that representation has not
yet been examined and contains additional allegations). The Government therefore
requests that the allegations made in respect of ARESEP in this complaint be considered
as a single case.
529. In its communications of 11 November 2016, 7 August 2017 and 31 January and
27 September 2019, the Government transmits its own observations, those of ARESEP
and of the enterprises concerned. ARESEP indicates that Law No. 7593 provides that it
may exclude costs contrary to the principle of a paying service which have no direct
relation to the provision of the service and that one of the criteria that ARESEP is obliged
to take into consideration when fixing prices, tariffs or rates, was economic efficiency
(article 31). Article 32(b) and (c) explicitly sets out that the following cannot be accepted
as costs of regulated enterprises: “expenditures that are unnecessary for, or
unconnected to, the provision of a public Service” and “contributions, costs, investments
and debts incurred for activities unconnected to the administration, operation or
maintenance of the regulated activity”. By virtue of the above, ARESEP maintains that
benefits which have no direct relation to the provision of a public service cannot be
covered by tariffs and ultimately passed on to users.
530. The Port Services Enterprise indicates, on the basis of a detailed technical analysis, that
ARESEP reconsidered its position with regard to the expenses included under the
collective agreement and, via resolution No. 780 of 2012, had approved inclusion within
the tariffs of a range of expenses listed in the collective agreement.
531. For its part, the Refinery states that ARESEP resolution No. 91 created an internal
problem in the enterprise, as it made it impossible to honour the payment of certain
benefits acquired under the collective agreement. The Refinery indicates that: (i) it filed
an appeal against resolution No. 91 before ARESEP’s Executive Board and that on
31 August 2015 a group of lawyers from the Refinery, acting in a personal capacity, filed
amparo proceedings before the Constitutional Chamber of the Supreme Court of Justice;
and (ii) on 10 June 2016 the Constitutional Chamber upheld the amparo appeal by Vote
No. 7998-2016 and declared null the content of resolution No. 91 with respect to the
exclusion from the calculation of tariffs of the costs arising from the benefits provided
by the collective agreement. The Government stresses that Constitutional Chamber Vote
No. 7998-2016 had again shown that the institution of collective bargaining in the
country was protected under the law and by the authorities who safeguard the
fundamental rights of workers.
532. The Refinery also states that: (i) with regard to the appeal it had filed with the ARESEP
Executive Board, on 23 June 2017 the board had issued resolution No. 155 indicating that
it was awaiting judgments on two actions challenging the constitutionality of the
collective agreement filed on 18 June 2016 by Mr Otto Guevara Guth, Member of
Parliament, and by Mr Enrique Egloff, representative of the Chamber of Industries; and
(ii) with regard to compliance with Constitutional Chamber Vote No. 7998-2016, on
18 October 2017, ARESEP had informed the Refinery by letter that it was still reviewing
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the information received from the Refinery regarding the inclusion in its accounting of
costs arising from the collective agreement that needed to be added to the tariffs.
533. The Electrical Enterprise states that as a result of ARESEP’s action, it was unable to comply
with its obligations under the agreement, and consequently all economic content in the
collective agreement was lost.

C.

The Committee’s conclusions
534. The Committee notes that in this case the complainants allege interference by the Public
Service Regulatory Authority (ARESEP) in the application of collective agreements concluded
by public enterprises. Specifically, the complainants refer to resolutions issued by ARESEP in
2003 and 2015, which do not authorize three public enterprises to include as part of their
production costs, and thus in the final tariffs that they charge for the services they provide,
costs which ARESEP considers unrelated to the provision of a public service, including the costs
arising from fulfilling the obligations of collective agreements.
535. The Committee takes note of the complainants’ allegations that (i) ARESEP, in a resolution
issued in 2003, excluded from the Port Service Enterprise’s requested tariff adjustment costs
related to various benefits granted by the collective agreement concluded with SINTRAJAP;
(ii) in 2015, ARESEP issued a series of resolutions which excluded from the Refinery’s and from
the Electrical Enterprise’s requested tariff adjustments costs related to collective agreements
concluded with SITRAPEQUIA and SITET respectively; (iii) in those resolutions, ARESEP indicated
that the law provides for the exclusion of costs contrary to the principle of a paying service,
which have no direct relation to the provision of the service, or which are disproportionate
and excessive; (iv) as a result of the ARESEP resolutions, the Office of the Comptroller-General
of the Republic had not approved the budget lines relating to the recognition and payment of
economic rights under collective agreements; and (v) The Electrical Enterprise initiated
administrative proceedings against ARESEP resolution No. 3223 of 2003 but the action was
rejected (the administrative tribunal considered that the law allowed ARESEP to exclude costs
which had no direct relation with the provision of service) and SITET lodged an amparo appeal
against ARESEP resolutions Nos 113, 114 and 115 of 2015, which was also rejected (the
Constitutional Chamber of the Supreme Court of Justice ruled that the issues raised should be
dealt with by an administrative or common law court, and not under an amparo procedure).
536. The Committee further notes that: (i) ARESEP states that Law No. 7593 provides that it may
exclude costs contrary to the principle of a paying service which have no direct relation to the
provision of the service; (ii) the Port Services Enterprise indicates that ARESEP reconsidered its
position with regard to expenses related to the collective agreement and that, in resolution
No. 780 of 2012, ARESEP accepted the inclusion within tariffs of a number of expenses arising
from the collective agreement; (iii) the Refinery and the Electrical Enterprise indicate that the
ARESEP resolutions create internal problems as they prevent them from complying with the
collective agreements; (iv) the Refinery lodged an appeal with the ARESEP Executive Board
against ARESEP resolution No. 91 of 2015; and a group of lawyers from the Refinery, acting in
a personal capacity, filed an amparo appeal in respect of that resolution before the
Constitutional Chamber; (v) the amparo appeal was upheld by Vote No. 7998-2016 and as a
result ARESEP resolution 91 of 2015 was nullified; (vi) some days after the amparo appeal had
been upheld, a Member of Parliament and representative of the Chamber of Industries filed
two actions challenging the constitutionality of the refinery’s collective agreement; and (vii) the
ARESEP Executive Board decided to await judgment on the two actions challenging
constitutionality before ruling on the appeal that had been lodged by the Refinery against
resolution No. 91 of 2015.
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537. The Committee observes that appeals were filed against the ARESEP resolutions by the public
enterprises and/or by trade union organizations. As regards the Port Services Enterprise, the
information provided shows that: (i) the administrative proceedings initiated by the enterprise
against resolution No. 3223 of 2003 were rejected; and (ii) although ARESEP agreed in 2012
to include coverage of various expenses arising from collective agreement within the tariffs,
certain other expenses, such as leave of absence, were still excluded.
538. As regards the Electrical Enterprise, the Committee observes that the amparo appeal lodged
by SITET against resolutions Nos 113, 114 and 115 of 2015 was rejected by the Constitutional
Chamber on the grounds that the issues raised should be dealt with by the administrative
courts or judiciary and not via an amparo appeal. The Committee has no further information
in that connection.
539. On the other hand, the Committee observes that, according to the Government and to the
Refinery, the amparo appeal against ARESEP resolution No. 91 of 2015, lodged by a group of
lawyers from the enterprise, had been upheld by Vote No. 7998-2016 and the ARESEP
resolution nullified. The committee notes that in that decision, the Constitutional Chamber
indicates that ARESEP had exceeded its mandate and functions in refusing to recognize a
collective agreement in force and registered by the Ministry of Labour. The Constitutional
Chamber also stressed that the benefits accorded under the collective agreement had been
excluded by ARESEP on the basis of a tariff analysis, rather than a budgetary analysis, and
that ARESEP had ignored the fact that the excluded costs were written into a collective
agreement which, under the Constitution, had force of law.
540. From information made available on the web portal of the Supreme Court, the Committee
observes that: (i) in a resolution of 18 December 2017, the Constitutional Chamber ruled that
ARESEP postpone implementation of Vote No. 7998-2016 until judgment had been handed
down in respect of the actions challenging the constitutionality of the Refinery’s collective
agreement; (ii) on 22 May 2019, the Constitutional Chamber issued Vote No. 9226-2019 in
respect of those actions, thereby cancelling eleven clauses from the Refinery collective
agreement 2011–2012, on grounds of their unconstitutionality; and (iii) the benefits declared
unconstitutional include food and transport allowances as well as dental care for the worker’s
immediate family. The Committee notes that in decision 9226-2019, the Constitutional
Chamber indicates that the abovementioned benefits are contrary to the principles of
reasonableness, equality, legality and austerity in the use of public funds. The Constitutional
Chamber also indicates that certain of the benefits that had been declared unconstitutional
had already been removed from the collective agreement when it was renegotiated for
2016–19.
541. The Committee recalls that it is acceptable that in the bargaining process the employer side
representing the public administration seek the opinion of the Ministry of Finances or an
economic and financial body that verifies the financial impact of draft collective agreements..
The Committee has also considered that the exercise of financial powers by the public
authorities in a manner that prevents or limits compliance with collective agreements already
entered into by public bodies is not consistent with the principle of free collective bargaining.
[see Compilation of decisions of the Committee on Freedom of Association, sixth edition,
2018, paras 1491 and 1484].
542. It would appear from the above that while the Constitutional Chamber upheld the amparo
appeal filed by the Refinery lawyers and annulled ARESEP resolution No. 91 of 2015, a number
of articles of the collective agreement were cancelled by the Constitutional Chamber as a result
of the two actions challenging constitutionality. On that basis, the Committee again requests
the Government, as it did recently in Case No. 3243, examined in October 2019 [see report
No. 391, paras 171–190], to take the necessary steps, including legislative measures if
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necessary, to ensure that in the future the authorities give preference as far as possible to
collective bargaining mechanisms in assessing matters of public interest in relation to
economic benefits in clauses of public sector collective agreements.
543. The Committee draws the Government’s attention to the availability of the technical assistance
of the Office in this respect should it so desire.

The Committee’s recommendation
544. In light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendation:
The Committee again requests the Government to take the necessary steps,
including legislative measures if necessary, to ensure that in the future the
authorities give preference as far as possible to collective bargaining
mechanisms in assessing matters of public interest in relation to economic
benefits in clauses of public sector collective agreements. The Committee
draws the Government’s attention to the availability of the technical
assistance of the Office in this respect should it so desire.

Case No. 3292
Definitive report
Complaint against the Government of Costa Rica
presented by
–

the Confederation of University Workers in the Americas (CONTUA) and

–

the Union of Employees of the University of Costa Rica (SINDEU)
Allegations: Non-compliance with a collective agreement

545. The complaint is contained in a communication dated 8 June 2017 from the
Confederation of University Workers in the Americas (CONTUA) and the Union of
Employees of the University of Costa Rica (SINDEU).
546. The Government sent its observations in a communication dated 12 February 2018.
547. Costa Rica has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87) and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainants’ allegations
548. In its communication dated 8 June 2017, CONTUA and SINDEU allege non-compliance by
the University of Costa Rica (the public university) with the collective labour agreement
signed with SINDEU in 1996 and in force at the date of filing of the complaint. They allege
specifically that the University granted a different salary adjustment in January 2016 and
2017 than that provided for in article 6 of the agreement and that it reduced the
percentage of the annuity incentive contrary to what is provided in the agreement (the
annuity incentive is paid by the University for each year worked in recognition of work
experience). The complainant organizations also allege that the University did not
comply with the recommendation of the Committee on Freedom of Association
concerning Case No. 3080.
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549. The complainant organizations indicate that article 6 of the collective labour agreement,
which establishes the salary adjustment system, contains specific paragraphs and
subparagraphs that SINDEU and the University apply as negotiations progress until a
final agreement on the adjustment is reached. The complainant organizations note that
subparagraphs (c) and (e) of article 6 stipulate as follows:
(c)

as a basis for negotiation, it is agreed to use the percentage increase (P)
allocated to the Special Fund for Higher Education for the current year;

(e)

from January of each year, a salary adjustment will be granted for half of the
percentage determined in (c), in other words, P/2.

550. The complainant organizations indicate that: (i) on 9 and 14 September 2015, SINDEU
met with the University authorities and submitted its salary adjustment proposal for
2016; (ii) since no agreement was reached at those meetings, as had been the practice
for many years, SINDEU and the University decided to delegate to the University Council
a decision on the issue of salary adjustment; and (iii) on 19 November 2015, the
University Council received the parties and listened to their proposals and on
15 December 2015 decided, for the first time, that the issue of salary adjustment was not
within its competence but that it was the responsibility of the parties to reach agreement
on it.
551. The complainant organizations indicate that, following the decision of the University
Council, the Rector of the University summoned SINDEU and informed it that it was the
office of the Rector that should decide the issue of salary adjustment. According to the
complainant organizations, on 18 December 2015, the office of the Rector issued
decision No. R-338-2015, in which it unilaterally decided the salary adjustment, thereby
breaching the collective labour agreement and the previously established collective
bargaining process. The complainant organizations indicate that, while it is true that the
Organic Statute of the University does not include among the functions of the University
Council the jurisdiction it has been given for years on the salary adjustment, it is also not
indicated in the agreement that the Rector should unilaterally take a decision on it.
552. The complainant organizations indicate that, according to data provided by the
University to SINDEU, in 2016 the Special Fund for Higher Education grew by 7.38 per
cent, so that, in accordance with article 6 of the collective labour agreement, the
minimum percentage salary increase that should be awarded was 3.69 per cent as of
January 2016. The complainant organizations indicate, however, that the University
awarded an increase of 2 per cent for 2016, in other words less than the applicable
3.69 per cent. Furthermore, the complainant organizations indicate that, for the January
2017 salary negotiation, SINDEU met with the University on three occasions at which no
agreement on the salary adjustment was reached and that, despite SINDEU’s willingness
to negotiate, the Rector again unilaterally decided the salary adjustment.
553. The complainant organizations also allege that the University has reduced the
percentage of the annuity incentive payment contrary to what is provided in the
collective labour agreement. Specifically, they indicate that: (i) on 29 September 2009,
the University Council decided that, starting from January 2010, the annuity incentive
would change from 3 per cent (as provided by the agreement) to 5.5 per cent for all
university workers; (ii) on 21 August 2015, members of the University Council received a
document signed by the Rector and five members of the University Council, in which they
proposed to repeal what had been agreed on 29 September 2009 and instead award the
3 per cent annuity incentive established in the agreement; (iii) article 25(ch) of the
agreement provides that the Labour Relations Board should rule on the violation,
interpretation or misapplication of the agreement; (iv) SINDEU therefore requested the
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Rector to consult the Labour Relations Board on the matter, a request which was not
accepted by the Rector, and although SINDEU applied to the Labour Relations Board on
6 November 2015, the Rector had not appointed one of its representatives and the Board
could not therefore be consulted; and (v) on 27 April 2017, the University Council decided
that, starting from 1 January 2018, the percentage of the annuity payment would be that
set out in the agreement, that is, 3 per cent.
554. The complainant organizations further indicate that article 79 of the collective labour
agreement provides that provisions, contracts and customs that exceed the benefits
established by the agreement or are not explicitly covered by it must remain in force.
The complainant organizations further consider that what was agreed on 29 September
2009 by the University Council is an acquired right and that, in any event, it was for the
office of the Rector and SINDEU to review the percentage of the annuity incentive. They
also indicate that the University repealed the agreement on 14 November 2016 and that
two drafting proposals have been under negotiation since then, one prepared by the
University and one prepared by SINDEU, and they also indicate that the issue of annuity
is covered in the proposals.
555. Finally, the complainant organizations allege that the University has not complied with
the Committee’s recommendation in Report No. 375 of June 2015 on Case No. 3080
concerning the improper dismissal of three trade union leaders. The complainant
organizations recall that in that case, the Committee had requested the Government to
ensure that the collective labour agreement is fully respected and they allege that, as of
today, the University has not reinstated the three dismissed union leaders, thereby
breaching article 67 of the agreement, which provides that members of the trade union’s
Executive Board may only be dismissed for the reasons stipulated in article 81 of the
Labour Code if they are proven before the Labour Relations Board and the Arbitration
Tribunal, and that their right of tenure protects them up to one year after termination of
their union duties.

B.

The Government’s reply
556. In its communication of 12 February 2018, the Government sent its observations and
those of the University (transmitted to the Government on 2 November 2017). The
Government indicates that the University is an entity governed by public law and that, in
accordance with article 40(m) of its Organic Statute, it is for the Rector of the University
to make the final decision on any matter of employment regulation. The Government
indicates that, as a public institution subject to a budget, the University plans the use
and disbursal of its economic and financial resources in a timely manner, seeking a
distribution that best suits the purposes required by the State. It also indicates that in
2017, the University and SINDEU repealed the collective labour agreement and that
during the same year they met regularly to negotiate a new collective agreement, which
was done in a climate of broad and participatory social dialogue. For its part, the
University indicates that it has decided to negotiate a new agreement with SINDEU, even
though it does not have the minimum number of affiliates required by the Labour Code.
557. The University asserts that it has not committed any violation of the collective labour
agreement and that the salary adjustments were made in accordance with the
agreement. It also indicates that on 5 April 2016, SINDEU filed a lawsuit with the Labour
Court of the Second Circuit in San José concerning the interpretation and application of
article 6 of the agreement, in which it presented the same arguments as that of the
present complaint. The University states that the trial is dealt with under court
file No. 15-000361-1178-LA-6, that it has already responded to that lawsuit and that it is
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awaiting the delivery of the judgment. For its part, the Government indicates that it has
consulted the National Directorate of Labour Inspection and the Directorate of Labour
Affairs of the Ministry of Labour and Social Security, which indicated that they had no
knowledge of any complaints submitted by SINDEU against the University.
558. The University indicates that SINDEU uses the concepts of “salary adjustment” and
“salary negotiation” interchangeably, as if they were equivalent, when in fact they are
not. According to the University: (i) article 6 of the collective labour agreement does not
establish the obligation that the salary adjustment should be the product of negotiation
but that it should be calculated on the basis of the increase in the cost of living or inflation
and the projected inflation for the following year; and (ii) such a system contains a
margin of flexibility because inflation is calculated in advance, that is, it is projected on
the basis of Central Bank calculations for the following year, so that if at the end of the
year inflation is higher than anticipated at the start of the year, the University budgets
for an increase that is paid in the following January, a payment that is made retroactively
for the unanticipated inflation of the previous year.
559. The University acknowledges that before the 2016 salary adjustment was implemented,
the University Administration and SINDEU reached out to each other and that the
representatives of the University Administration explained to SINDEU its proposal and
justified why the 2016 salary adjustment could not be higher. The University indicates
that SINDEU did not accept its proposal and that, in the absence of an agreement, the
matter was brought to the attention of the University Council, which is a high-level
deliberative body of the University that nonetheless has no legal competence in matters
of staff administration or salary-setting, but rather has historically acted as a mediation
body. The University states that the University Council is also not a hierarchical body
superior to the Rector, but that each of the two has different competences.
560. The University indicates that the University Council declined to assume the competence
to resolve the salary adjustment, on the basis of the legal opinion delivered on
28 October 2015 by the Director of the University’s Legal Office. The University notes
that, in accordance with that opinion and the University’s Organic Statute, it is the Rector
and not the University Council that should make a final decision on the salary
adjustment, in the event that there is no agreement with the union. The University
asserts that the Rector’s salary-setting competence is a public legal competence that
cannot be waived or delegated to any other body and that, had the salary increase not
been decreed in December 2015, University employees would have started 2016 without
any salary adjustment.
561. The University states that on 18 December 2015, when it was about to conclude its
operations for that year, SINDEU again changed its original proposal and requested the
Administration to recognize an overall 4 per cent increase to the base salary of all
employees, as of January 2016, while also requesting an additional 0.5 per cent for the
construction of a solidarity economy clinic and further requesting an additional 0.5 per
cent for the construction of a new building for the union (in its first proposal, SINDEU,
without any factual or legal basis, had requested an overall base salary increase of 5 per
cent). The University states that that proposal was unacceptable, not only because it
sought to maintain a policy of salary increases well in excess of inflation, which is not
covered by article 6 of the collective labour agreement and would jeopardize the
economic stability of the institution, but also because article 6 does not in any case
provide that cost-of-living increases should include other items.
562. The University indicates that, in view of all of the above, the office of the Rector issued
decision No. R-338-2015 of 18 December 2015 and ordered a 2 per cent increase of the
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base salary of employees, calculated as of 31 December 2015 and payable as of 1 January
2016, as well as an overall 1 per cent increase of the base salary of employees as of 1 July
2016. The same agreement provided that, should inflation exceed 5 per cent at the end
of 2016, the University would recognize the corresponding difference, once the
corresponding budgets of both the Government and the University had been approved.
563. The University emphasizes that, for the purposes of both the lawsuit and the complaint,
SINDEU selected a portion of the text of article 6 of the collective labour agreement
(ignoring the rest of the article) with the aim of obliging the University to calculate salary
settings using a parameter different from the cost of living and the following year’s
inflation projections. SINDEU claims that the adjustments should be made on the basis
of the increase designated in the State budget for higher education, through the Special
Fund for Higher Education. However, article 6 of the agreement does not indicate in any
of its clauses that the parameter or criterion for setting salary increases should be the
Special Fund increase. Moreover, with regard to setting the salary increase for 2017, the
University notes that, although three meetings were held, SINDEU had already filed a
lawsuit against the University.
564. With regard to the allegation concerning the payment of the annuity incentive, the
University states that the repeal of the agreement by the University Council at its
meeting on 29 September 2009, in favour of a new agreement dated 27 April 2017,
deserves a contextual explanation. First of all, the University indicates that the annuity
payment constitutes an increase in annual salary, which in the case of the University
(unlike most other entities of the public administration) is calculated on the basis of the
total salary of the previous year and not only on the base salary. That increase is added
to the cost-of-living increase, as provided in article 6 of the collective labour agreement,
and is also added on top of other bonuses, such as overtime pay, the exclusive
employment benefit and other supplementary bonuses. The annuity payment is
distinguished from the base salary payment, in the sense that the latter is a payment
that is made on the basis of the category and functions of the worker, whereas the
percentage of the annuity payment is a fixed and automatic percentage for all workers
employed by the University, which is theoretically linked to performance evaluations but
in practice has resulted in an automatic salary increase.
565. The University explains that, in 2009, following several judgments of the Second
Chamber of the Supreme Court of Justice, the University was obliged to recognize, for a
group of officials in the field of the medical sciences, a 5.5 per cent annuity for medical
seniority. That outcome was based on a judicial interpretation of the scope of the socalled Medical Science Professionals Incentives Act, which is a law of general scope for
all medical science workers. The University indicates that, in order not to disadvantage
other employees, the University Council decided to grant the 5.5 per cent annuity to all
employees. That was put into effect by increasing the 3 per cent annuity paid under the
collective labour agreement to 5.5 per cent. The University indicates, however, that, a
few years later, the jurisprudence of the Second Chamber changed, giving the University
the discretion, as an employer, to set the percentage of the annuity incentive payment
for employees in the field of medical sciences.
566. The University indicates that in 2015 and given the change in the Court’s jurisprudence,
a committee of experts was appointed to conduct a study of the economic and financial
effects on the University of the increased annuity as a general policy, as well as to present
a number of alternatives. The University asserts that it has respected the acquired rights
of employees, in the sense of respecting all the annuities that they had already
accumulated, with the percentages prevalent while those rights were in force. On the
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other hand, the University considers that it was neither prudent nor appropriate for the
matter to be referred to the Labour Relations Board for the following reasons: (i) the
issue had already been dealt with directly between the Rector and SINDEU and,
considering that the Labour Relations Board represented the same parties, it was
unproductive to merely continue to discuss the same issue in a different venue; and
(ii) the decisions of the Labour Relations Board, under article 26 of the collective labour
agreement, are not binding. Moreover, the University indicates that, in any case, article
79 of the agreement adopted in 1996 refers to provisions, contracts and customs prior
to the negotiation of that agreement.
567. Finally, with regard to the alleged non-compliance with the recommendation contained
in Report No. 375 of 2015 on Case No. 3080, the University indicates that the
recommendation focuses on the application of article 67 of the collective labour
agreement, which covers workers on the Executive Board, union officials and trade union
delegates, in the case of disciplinary dismissals or dismissals that do not originate in a
legal case. The University indicates that the three individuals were employees who were
performing a job under an agreement that the University had with the Costa Rican Social
Security Fund and that, when the agreement between those two entities expired, the
University found itself in the situation of lacking the funds to be able to maintain
employment, which is provided for in article 192 of the Political Constitution. Moreover,
a dismissal in such circumstances is also not prohibited by the collective labour
agreement in article 67, since it is neither a dismissal for disciplinary reasons nor does it
lack a valid legal cause. The University indicates that it had made a commitment to
SINDEU to continue to employ the dismissed workers if they met the University’s entry
requirements and participated in several competitions, without being favoured for not
having achieved the necessary score.

C.

The Committee’s conclusions
568. The Committee observes that, in the present complaint, the complainant organizations allege
failure by the University of Costa Rica to comply with the collective labour agreement signed
with the Union of Employees of the University of Costa Rica (SINDEU) in 1996, in as much as
the University allegedly granted a salary adjustment in January 2016 and 2017 that was
different from that foreseen in the agreement and reduced the percentage of the annuity
incentive contrary to what is provided in the agreement. They also allege that the University
did not comply with the Committee’s recommendation in Case No. 3080.
569. The Committee notes that, as claimed by the complainant organizations: (i) in September 2015
and after not reaching agreement with the University authorities regarding the 2016 salary
adjustment, the University and SINDEU decided, as had been the practice for many years, that
the University Council should resolve the issue; (ii) on 15 December 2015, the Council decided,
for the first time, that the salary adjustment was not within its competence and as a result, on
18 December 2015, the Rector, under article 40 of the University’s Organic Statute, unilaterally
decided the salary adjustment, thereby breaching article 6 of the collective labour agreement,
which indicates that there must be agreement between the University and SINDEU; and (iii) the
parties also failed to agree on the 2017 salary adjustment and the Rector again unilaterally
decided the adjustment.
570. In that regard, the Committee notes that the Government and the University indicate that
(i) the University has not failed to comply with the collective labour agreement because
article 6 of the agreement does not provide that the salary adjustment must be the product
of an agreement but rather that it should be determined on the basis of the increase in the
cost of living or inflation and the projected inflation for the following year; the University also
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states that SINDEU refers to the concepts of “salary adjustment” and “‘salary negotiation” as
if they were equivalent, when in fact they are not; (ii) the University met with SINDEU and
explained why the adjustment could not be greater and, since no agreement was reached,
requested the University Council to determine the salary adjustment; (iii) that Council declined
to assume competence, on the basis of the opinion of the University’s Legal Office of
28 October 2015, according to which, in accordance with article 40 of the University’s Organic
Statute, it was for the Rector and not the Council to make a final decision on the salary
adjustment; and (iv) despite the University’s meeting with SINDEU on the 2017 salary
adjustment, by that time, more precisely on 5 April 2016, SINDEU had already filed a lawsuit
against the University in relation to the interpretation and application of article 6 of the
agreement and was awaiting the judgment.
571. The Committee notes that the complainant organizations also allege that the University has
reduced the percentage of the annuity incentive payment contrary to what is provided in the
collective labour agreement and more specifically that: (i) in 2009, the University Council
increased the annuity incentive from 3 to 5.5 per cent; (ii) in 2015, the Rector and others
proposed to the University Council to repeal the 2009 agreement and implement the 3 per
cent annuity established in the agreement; (iii) the increase that had been granted since 2009
is an acquired right (under article 79 of the agreement, the provisions, contracts and customs
that exceed the benefits established therein must remain in force) and SINDEU therefore
requested the Rector to consult the Labour Relations Board, since, under article 25(ch) of the
agreement, it is for the Labour Relations Board to rule on issues of interpretation; and (iv) the
Rector did not accept that request and in April 2017, the University Council decided that,
starting from 2018, the annuity established in the agreement would be paid.
572. In that regard, the Committee notes that the Government and the University indicate that:
(i) in 2009 and following a number of Supreme Court rulings, the University was obliged to
recognize an annuity of 5.5 per cent for a group of officials; (ii) in order not to disadvantage
its other employees, the University Council decided to grant a 5.5 per cent annuity to all
employees; (iii) a few years later, the Court’s jurisprudence changed, giving the University the
discretion to set the percentage of the annuity; (iv) following the above, in 2015 the University
commissioned a study on the economic and financial effects of the increased annuity as a
general policy in order to consider possible alternatives in view of the change in Court
jurisprudence; and (v) the University considered that it was neither prudent nor appropriate
to refer the matter to the Labour Relations Board because the issue had already been dealt
with directly between the Rector and SINDEU and because the decisions of the Labour
Relations Board, under article 26 of the collective labour agreement, are not binding; and in
any case, for the University, article 79 of the agreement, adopted in 1996, refers to provisions,
contracts and customs prior to the negotiation of the agreement.
573. In the light of the above, the Committee observes that the present complaint concerns a
conflict of interpretation between SINDEU and the University in relation to a number of articles
of the collective labour agreement. The Committee observes that the conflict of interpretation
concerning article 6 of the collective labour agreement with regard to salary adjustment was
brought before the courts by SINDEU. According to public information, the application was
dismissed by a judgment delivered on 22 January 2018. The Committee notes that, in that
judgment, the court noted that: (i) the agreement failed to specify who should resolve a dispute
in the event that agreement could not be reached on the adjustment of salaries, and that
article 6 of the agreement did not provide that in the event that agreement could not be
reached the Labour Relations Board should be consulted; and (ii) in view of the possibility that
the parties might never reach agreement, the rules of the University’s Statute had been
applied. The Committee is not aware whether or not SINDEU appealed the above-mentioned
judgment.
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574. Furthermore, with regard to the conflict of interpretation of the annuity incentive, the
Committee notes that, while SINDEU indicates that it had requested the Rector to consult the
Labour Relations Board since, under the collective labour agreement, it was for the Labour
Relations Board to rule on questions of interpretation, the University indicates that it
considered that it was neither prudent nor appropriate for the Labour Relations Board to
consider the matter because the issue had already been dealt with directly between the Rector
and SINDEU and because the decisions of the Labour Relations Board were not binding. In
that regard, the Committee recalls that it has emphasized the importance of resolving conflicts
of interpretation of a collective agreement through the mechanisms provided for that purpose
by the agreement itself or, in any event, by an impartial mechanism that should be accessible
to the parties to the agreement, such as an independent judicial body (see Report 382, Case
No. 3162, paragraph 296, and Report 391, Case No. 3243, paragraph 189; both cases concern
Costa Rica). Recalling also that mutual respect for the commitments undertaken in collective
labour agreements is an important element of the right to bargain collectively and should be
upheld in order to establish labour relations on stable and firm ground [see Compilation of
decisions of the Committee on Freedom of Association, sixth edition, 2018, para. 1336],
the Committee is confident that, in the event of further conflicts of interpretation in relation
to the collective labour agreement, these will be resolved in accordance with the provisions of
the agreement.
575. The Committee observes that, in any event, according to information published by both
SINDEU and the University on their respective websites, the above issues would have been
rendered moot since on 5 March 2018, SINDEU and the University signed a new collective
labour agreement that has been in force since 6 June 2018. The Committee notes that:
(i) article 9 provides for a detailed calculation mechanism for the salary adjustment to be
granted in January and July of each year; that article does not indicate that the salary
adjustment should be agreed between SINDEU and the University; (ii) article 14 provides that
the University shall pay University staff an annuity of 3.75 per cent; and (iii) article 32 provides
that it is for the Labour Relations Board to take up the claims brought by workers concerning
the rights stipulated in the collective agreement and other related labour rights. The
Committee notes that the Labour Relations Board, composed of members appointed by the
University and SINDEU, has functional autonomy, the duty of impartiality in the exercise of its
functions, is budgetarily attached to the Office of Human Resources and must produce a
recommendation within one month of receipt of an application.
576. Finally, with regard to the allegation that the University has not reinstated three dismissed
trade union leaders and by so doing would not have implemented the recommendation made
in Case No. 3080, the Committee recalls that, in that case, it had noted that the Government
had not provided information regarding the procedures provided for in the collective labour
agreement in the event of dismissal of trade union leaders, and had therefore requested the
Government to ensure that the clauses of the agreement were respected. In that regard, the
Committee notes that, according to the University, it had made a commitment to SINDEU that,
if they met the entry requirements, it would keep the dismissed workers, who, after
participating in several competitions, did not achieve the necessary score. The Committee
understands that participation in the competitions was made on equal terms for all
participants, including trade unionists.

The Committee’s recommendation
577. In the light of its foregoing conclusions, the Committee invites the Governing Body
to decide that this case does not require further examination.
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Case No. 3215
Definitive report
Complaints against the Government of El Salvador
presented by
– the CONAMYPE Workers’ Union (SITCO), and
– the Trade Union Coordinating Body of El Salvador (CSS)
Allegations: refusal to register an approved collective agreement and continue negotiating with
the majority union

578. The complaint is contained in communications from the CONAMYPE Workers’ Union
(SITCO) and the Trade Union Coordinating Body of El Salvador (CSS) dated 4 April 2016
and 1 November 2017, as well as in a communication received on 25 September 2018
signed by SITCO.
579. The Government sent its observations in communications dated 6 March 2017,
22 January, 27 March and 28 June 2019, and 31 January 2020.
580. El Salvador has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), and the Labour Relations (Public Service) Convention, 1978
(No. 151).

A.

The complainants’ allegations
581. In their communications, the complainants report that the authorities have refused to
register a collective agreement that has already been approved and that the employer
organization has refused to continue negotiating with SITCO. They indicate that:
(i)

on 21 October 2014 SITCO, as the union with the majority membership of workers,
initiated the negotiation of a collective agreement with the National Commission
for Micro and Small Enterprises (CONAMYPE) by presenting a request to the
Ministry of Labour;

(ii)

on 3 December 2014, the Directorate General for Labour (DGT), faced with the
reasonable question of whether CONAMYPE was an independent body or a unit of
the Ministry of the Economy, requested an opinion on the matter from the Minister
of the Economy and the Minister of the Treasury; the Minister of the Economy
responded that CONAMYPE was an independent body and was not part of the
centralized structure of the Ministry;

(iii)

in light of this response, on 19 December 2014, the DGT, treating CONAMYPE as an
independent body, decided to go ahead with the negotiation and called on the
parties to set a timetable for the direct negotiation stage, as well as calling on the
Minister of the Economy in his capacity as president and legal representative of
CONAMYPE (a position that the Minister did not dispute at that time, but which he
denied after the collective agreement had been made);

(iv)

the negotiations took place in a normal fashion: 90 per cent of the collective
agreement was agreed during the direct negotiation stage, the rest was resolved
in the conciliation stage, whereby SITCO and CONAMYPE concluded the
negotiation of the collective agreement satisfactorily, in accordance with the rules
for independent bodies. The collective agreement was signed by both parties on
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15 June 2015: on one side, the Minister of the Economy and president of
CONAMYPE, and, on the other side, the Secretary-General of SITCO;
(v)

on 16 October 2015 the Minister of the Economy and president of CONAMYPE
submitted the collective agreement to the Ministry of the Treasury for its opinion
(one of the legal requirements established in the Labour Code) – surprisingly, the
Minister of the Economy changed his opinion in that communication and declared
that CONAMYPE was not independent and that he was not its legal representative;

(vi)

on 6 November 2015 the Minister of the Treasury issued a resolution declaring that,
since CONAMYPE was not established as an independent body, its legal status did
not meet the requirements laid down in article 287 of the Labour Code and article
119 of the Civil Service Act, which meant that the requested statement could not be
issued, and that the Ministry lacked the jurisdiction to give a legal, technical,
financial or budgetary opinion;

(vii) SITCO continued the process of registering the collective agreement that had
already been made and duly signed and approved by the Ministry of the Economy,
presenting the necessary information to the Ministry of Labour; however, the
Ministry of Labour responded on 30 November 2015 with additional prerequisites,
notably the “favourable” opinion of the Ministry of the Treasury and the approval
of the Minister of the Economy (approval that was already on record, since he had
signed the collective agreement himself);
(viii) in the interest of complying with the additional prerequisites, SITCO again
requested: (a) confirmation of the Minister of the Economy’s approval – however,
the Minister responded on 8 January 2016, once again contradicting his initial
statement on the basis of which the agreement had been made and stating that
CONAMYPE was not an independent body and that he was not its legal
representative; and (b) the opinion of the Minister of the Treasury – who withdrew
his previous response regarding lack of jurisdiction. SITCO submitted these
opinions to the Ministry of Labour with a view to moving past the request to
register the collective agreement – however, the Ministry of Labour denied the
request, stating that it did not comply with “one of the necessary prerequisites for
registration, that is to say the favourable opinion of the Ministry of the Treasury, in
order for the collective labour agreement to be valid in accordance with article 287
of the Labour Code”;
(ix)

the denial was unfounded because: (a) article 287 refers to “the opinion of the
Ministry of the Treasury” without specifying whether it needs to be favourable; (b)
in addition, the objective of this prerequisite is to establish whether funds are
available, which was not relevant in this case because it did not affect the balance
of the budget (the agreement had been made on the basis that it would be
implemented with salary economies generated each tax year – and for that reason
the Ministry of the Treasury has not expressed any impediment to the signing of
the agreement in its communications); and (c) both the Ministry of the Treasury
and the Ministry of the Economy had been asked the central question (about the
legal nature of CONAMYPE) at the outset of the proceedings and did not raise any
reservations about the negotiation process at that time – the Minister of the
Economy had confirmed that it was an independent body and signed the
agreement that was negotiated himself. As a result, SITCO appealed the denial, but
on 18 March 2016 the DGT upheld its initial resolution and again refused to register
the collective agreement; and
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subsequently, the complainants reported that workers’ representatives had been
excluded from the process of drawing up the CONAMYPE travel allowance
regulations (2 July 2018) and its protocol for dealing with cases of workplace and
sexual harassment (5 September 2018).

The Government’s reply
582. In its communications the Government provides the responses from the authorities
concerned to the allegations made in the complaint. The Government indicates that:
(i)

in response to the request from SITCO to register the collective agreement, the
information submitted was checked and it was found that a favourable opinion
from the Ministry of the Treasury had not been included, which is an indispensable
prerequisite for registration, in accordance with article 287 of the Labour Code
(which requires “the approval of the relevant Ministry” as well as obtaining “the
opinion of the Ministry of the Treasury in advance”) and article 119 of the Civil
Service Act (which makes registration subject “to the favourable opinion of the
Ministry of the Treasury”);

(ii)

on 30 November 2015 the trade union was notified that it would need to present a
favourable opinion from the Ministry of the Treasury, as well as approval from the
Ministry of the Economy (because CONAMYPE is affiliated to it); and

(iii)

the Ministry of the Treasury issued an opinion on 28 January 2016, reiterating its
previous position, insisting that CONAMYPE was not established as an independent
body or institution and that its legal status did not meet the requirements laid
down in both article 287 of the Labour Code and article 119 of the Civil Service Act,
which meant that the requested statement could not be issued. As a result, in the
absence of a favourable opinion from the Ministry of the Treasury, they could not
proceed with the registration of the collective agreement and on 22 February 2016
the Ministry of Labour denied the registration (SITCO appealed to the DGT, which
upheld the contested resolution). In these circumstances, the collective labour
contract never entered into force.

583. The Government also indicates that:
(i)

on 6 July 2015 the Minister of the Economy sent a memo to the President of the
Republic’s Secretary for Legislative and Legal Affairs, stating that the legal nature
of CONAMYPE needed to be established with regard to its legal representation –
however, no response was received at that time. Prior to that, on 15 June 2015, the
Minister had gone ahead and signed the collective agreement in his capacity as
Minister of the Economy, but he did not hold the position of legal representative of
CONAMYPE. Subsequently, in a memo dated 16 October 2015, the Minister of the
Economy wrote to the Minister of the Treasury to explain the follow-up that had
been given to the collective agreement in question and to clarify that CONAMYPE
was not an independent body and that, as a result, there had been a delay in
processing the documentation, since it did not comply with article 287 of the
Labour Code;

(ii)

it could be said that there was a legal lacuna in the decree that set up CONAMYPE,
since it did not establish its legal representation, and this situation prevented the
registration of the collective agreement;

(iii)

the leadership of CONAMYPE stated that they were prepared to negotiate a
collective agreement with SITCO and indicated that, during the impasse, they had
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provided additional employment benefits, some of which were among those that
had been duly agreed with the union;
(iv)

subsequently, legislative measures were taken to define the legal nature of
CONAMYPE and on 15 November 2017 legislative decree No. 383 was adopted,
establishing CONAMYPE as an independent body – which led to a transition process
that did not affect SITCO;

(v)

on 15 February 2018 negotiations were established between CONAMYPE and
SITCO in order to reach a common agreement and five meetings were held in this
framework, addressing various issues of mutual interest, including the collective
labour agreement, labour liabilities, wage adjustment and specific cases, and

(vi)

with regard to the collective labour agreement, SITCO requested that the
agreement that had already been negotiated be taken up again, but CONAMYPE
proposed negotiating a new collective agreement. SITCO showed willingness to
renegotiate, as long as this was voluntary, since it did not have the percentage
established in law for compulsory negotiation (51 per cent), and as long as the
resulting agreement could be registered without further delay. Consequently,
various public authorities were consulted to assess the legitimacy of that request,
which did not meet the legally established prerequisites for compulsory
negotiation.

584. In its communications of 27 March 2019 and 31 January 2020, the Government adds that:
(i)

on 5 July 2018 a round table was held between CONAMYPE and SITCO at the
Ministry of Labour and Social Welfare, during which it was stated that CONAMYPE
was carrying out additional consultations so that its board of directors could assess
the possibility of ratifying the contents of the existing draft collective agreement;

(ii)

on 3 November 2018 another meeting was called with the DGT as mediator, but
that one was unsuccessful as the parties disagreed and the representatives of
CONAMYPE decided to leave the round table, declaring that the negotiations could
not proceed in the absence of respectful conditions –neither party has
communicated with the DGT since then;

(iii)

according to the consultations that the Government held with CONAMYPE at that
time, CONAMYPE has declared that SITCO has lost members and its membership
only amounted to 49.15 per cent of public servants in the institution, so it would
not be possible to continue the negotiations; nonetheless, CONAMYPE was
prepared to start negotiations when the prerequisites established in law were met
(51 per cent membership for compulsory negotiation);

(iv)

starting on 1 June 2019, changes were made in executive authority institutions,
including CONAMYPE, and on 18 June 2019 SITCO met with the new president of
CONAMYPE, expressing that they were “prepared to make progress” with the
institution; the following day, the president of CONAMYPE made it known that “we
will make our relationship with SITCO win-win, both for the institution and for the
workers”; and

(v)

in that context, the SITCO Delegates Assembly approved a list of requests for the
negotiation of the collective agreement, which was presented to the administrative
authorities on 1 July 2019, who stated that they will draw up mechanisms for the
development of a proposal.

585. With regard to the two internal instruments referred to by SITCO, the Government
states that, according to information received from CONAMYPE: (i) the CONAMYPE
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travel allowance regulations (2 July 2018) at no time established conditions that were
any different to those that had already been included in the general travel allowance
regulations, they simply set up the internal administrative procedures, so there had
been no need to negotiate with the union; and (ii) the workers were indeed consulted
about the contents of the institution’s protocol for dealing with cases of workplace and
sexual harassment (5 September 2018) and they had taken account of the observations
that SITCO had made as part of the internal employment regulations (the Government
submits various documents to support this), since the protocol was initially contained
within those regulations – however, due to its importance, it was later presented as a
separate instrument.

C.

The Committee’s conclusions
586. The Committee observes that, in this case, relating to collective bargaining in a public
institution (CONAMYPE), the complainants report that the competent authorities have refused
to register a collective agreement that has already been approved and to continue negotiating
with the majority union (SITCO).
587. The Committee observes that confusion about the legal status of CONAMYPE as an employing
organization – whether or not it was an independent body – led, firstly, to a collective
agreement being made through direct negotiation and conciliation, and, secondly, to the
refusal to register the agreement that had been negotiated and signed in good faith by the
parties. After SITCO had followed the appropriate collective bargaining procedures and after
the Ministry of Labour had carried out the relevant consultations, the Minister of the Economy
had initially believed that CONAMYPE was an independent body whose relations with the
Executive went through his Ministry. Having received that opinion, the Ministry of Labour
began the negotiating process. However, once the agreement had been negotiated, signed by
the Minister of the Economy himself in his role as president of CONAMYPE, he then issued
another opinion (finding that it was not an independent body affiliated to his Ministry) which
meant that the agreement could not be registered. The Committee also observes that,
subsequently, when the legal nature of CONAMYPE was clarified, enabling negotiations again,
the authorities concerned concluded that they could not negotiate with SITCO because it had
lost some members and its membership only amounted to 49.15 per cent of the workers –
which did not meet the 51 per cent membership established in the Labour Code and the Civil
Service Act that would oblige the public institution to negotiate and sign a collective
agreement.
588. In this regard, the Committee recalls the importance which it attaches to the obligation to
negotiate in good faith for the maintenance of the harmonious development of labour
relations [see Compilation of decisions of the Committee on Freedom of Association, sixth
edition, 2018, para. 1327]. The Committee considers that the question about the legal nature
and representation of the employer organization should have been addressed beforehand
– this question was later raised by the same party who participated in the negotiation in order
to deny the registration of the collective agreement. This should have been clarified in advance
or at least before the collective agreement was signed – for example, when the question was
raised by the Ministry of Labour following the union’s request for negotiations. The Committee
considers that this type of situation can erode confidence in the sector’s industrial relations
system and hopes that it does not happen again in the future.
589. With regard to CONAMYPE’s refusal to negotiate with SITCO because it no longer represents
51 per cent of the workers, the Committee has considered that, if there is no union covering
more than 50 per cent of the workers in a unit, collective bargaining rights should nevertheless
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be granted to the unions in this unit, at least on behalf of their own members [see
Compilation, para. 1390].
590. In light of the foregoing, since the question about the legal nature of CONAMYPE and its
capacity for collective bargaining has been clarified, and observing that the latest information
provided by the Government suggested that the union was very close to having the percentage
required for the negotiations to become compulsory (its membership amounting to 49.15 per
cent of public servants in the public institution) and that the Government has indicated in
several of its communications that it is carrying out consultations regarding the possibility of
reaching a collective agreement voluntarily – and reported in its latest communication that
the administrative authorities had expressed that they would draw up mechanisms for the
development of a proposal in response to the list of requests presented by SITCO on 1 July
2019 – the Committee trusts that the authorities concerned will continue to take the necessary
measures to promote the negotiation of a collective agreement in full respect of the principles
of freedom of association and collective bargaining.

The Committee’s recommendation
591. In light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendation:
The Committee trusts that the authorities concerned will continue to take the
necessary measures to promote the negotiation of a collective agreement in
full respect of the principles of freedom of association and collective
bargaining.

Case No. 3318
Definitive report
Complaint against the Government of El Salvador
presented by
the Trade Union of Employees of the Office of the Ombudsperson
for Human Rights of El Salvador (SEPRODEHES)
Allegations: Refusal to engage in dialogue, and anti-union discrimination, in particular the
harassment of the Secretary-General and unfounded accusations relating to trade union
activities

592. The complaint is contained in communications dated 18 August 2017 and 28 June 2018
from the Trade Union of Employees of the Office of the Ombudsperson for Human Rights
of El Salvador (SEPRODEHES).
593. The Government sent its observations in communications dated 25 February and
25 September 2019 and 31 January 2020.
594. El Salvador has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), and the Labour Relations (Public Service) Convention, 1978
(No. 151).
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The complainant’s allegations
595. In its communications, the complainant alleges violations of freedom of association by
the titular head of the Office of the Ombudsperson for Human Rights (the
Ombudsperson), in particular: violations of freedom of expression and freedom of
association; failure to respond to requests and communications, cancellation of planned
meetings and hearings and other refusals to participate, in contravention of the
arbitration award that serves as the collective labour agreement (the LACCT); and
workplace harassment of the Secretary-General of the board of directors, as well as other
arbitrary acts carried out on the instructions of the Ombudsperson.
596. The complainant states that on 26 July 2017 industrial action was taken outside one of
the institution’s premises to call on the Ombudsperson to resume dialogue, which she
had broken off in March 2017, and to comply with the LACCT. In response, that same
day, the Ombudsperson issued a memorandum (No. 191/2017) in which she made false
accusations in an effort to stigmatize the industrial action as a criminal offence and “acts
of vandalism and gender violence” – accusations that constituted an effort to limit
freedom of expression and association. In that same memorandum, the Ombudsperson
did not recognize the board of directors of SEPRODEHES, refusing to hold dialogue with
the trade union, even though it is the legitimate representative of the majority of
workers, and called on employees to organize themselves independently of
SEPRODEHES. In that regard, the complainant submits the text of several internal
communications from the Ombudsperson to the workers, in which she attacks the board
of directors and attempts to influence the electoral process, stating, for example: “I
believe that the current board of directors is not sufficiently representative and I urge
staff members, whether they are union members or not, to seek objective and
professional representatives … in order to be able to embark upon mechanisms of
dialogue with the administration”; or “I vow to ensure that true representatives will be
elected”; or, in a communiqué issued the day before the elections, accusations that
members of the board of had committed criminal offences, abandoned their work duties
and were only acting in their own interests. The complainant also submits press releases
containing statements from the Ombudsperson making serious and unfounded
accusations against the members of the trade union’s board of directors (calling its two
main leaders “criminals” or stating that “they are not staff members of the institution
and they are getting money for nothing”, adding that “these two people and ten other
people do not do anything at all” and that “I do not take any notice of criminals”). In
addition, the complainant reports that the Ombudsperson denied the request made by
the trade union for its members to attend an extraordinary general assembly, arguing
that the activity was not “explicitly provided for in the work plan, which they have not
even submitted to me correctly” – which was not true, because the board of directors of
SEPRODEHES had indeed submitted that work plan.
597. The complainant adds that, during the 2017–18 term of the board of directors, the
Ombudsperson systematically and repeatedly failed to respond to documents submitted
by the trade union and refused requested hearings: (i) even though the Ombudsperson
had signed a memorandum (14/2017 of 12 January 2017) containing the schedule of the
year’s twelve meetings, only one meeting was held, on 28 March 2017, and the following
meetings were cancelled without notifying the trade union; (ii) by means of
memorandum No. 197/2017 of 29 June 2017, the Ombudsperson violated clause 3 of the
LACCT, which established that she should have a presence at the meetings, by
appointing a committee to represent her; (iii) in memorandum 191/2017 of 26 July 2017
the Ombudsperson annulled the previous memorandum by cancelling the scheduled

 GB.340/INS/16

171

meetings with the aforementioned committee; and (iv) as of April 2017, the unilateral
breakdown of dialogue was confirmed, when the board of directors of the trade union
was prevented from participating in budget management, as established in clause 43 of
the LACCT. SEPRODEHES affirms that, in spite of these denials, it remains open to
dialogue, and on 17 August 2017 it sent a mediation proposal to the Ombudsperson with
a view to re-establishing dialogue.
598. Lastly, the complainant alleges workplace harassment of its Secretary-General and other
arbitrary anti-union activities. SEPRODEHES alleges that on 12 July 2017, its SecretaryGeneral, Mr Carlos Solórzano Padilla, was relieved of his duties in the institution by
means of memorandum No. 1355/2017, which required him to stop the work that had
been assigned to him and move out of his office. Several days later, in a continuation of
the illegal and arbitrary actions, people who work alongside the Ombudsperson took
away the Secretary-General’s computer and attempted to extract information from its
hard drive – as a result of his personal objections and those of other executives, the
Secretary-General was eventually able to access his personal files. The Secretary-General
was also required to present an inventory of the movable property that he used in his
work for the institution. In addition, the trade union also makes reference to the
dismissal of one of its members on 31 May 2017 but does not provide details indicating
that this is an anti-union measure.

B.

The Government’s reply
599. In its communications, the Government provides the responses of the Ministry of Labour
and Social Welfare and the Office of the Ombudsperson to the allegations made in the
complaint.
600. The Government states that, although it is true that SEPRODEHES sent a document to
the National Department of Social Organizations (DNOS) on 29 August 2017 to request
that they instruct the titular head of the Office of the Ombudsperson to stop interfering
in the exercise of freedom of association, DNOS replied stating that it was not in a
position to intervene and issue such instructions to the Office of the Ombudsperson. The
Government specifies that it is not that it did not want to support the trade union, but
that it was not able to intervene because there is an express prohibition on doing so.
Nonetheless, the judicial route was available to the trade union for it to assert any rights
that they considered to have been violated.
601. As for the Ombudsperson, she affirms that: (i) it was in fact the board of directors of the
trade union that carried out a repeated and systematic campaign to discredit the titular
head of the Office of the Ombudsperson and those who work alongside her, and she
believes that “their actions were borderline criminal, characterized by violence towards
a woman and disrespect for her authority”, as well as harassment of workers who did
not go along with their efforts to harangue and blockade management; (ii) their
disrespectful conduct towards the titular head of the Office of the Ombudsperson and
those who work alongside her made holding dialogue impossible, regardless of their
willingness; (iii) the alleged violations have been presented out of context and are not
true – at no time did she obstruct the right of staff members to organize; (iv) her goodwill
towards the working class was made clear when she took responsibility for the
implementation of the LACCT, even though it lacked funding, so that all the workers
could benefit from it, and she has faithfully complied with all the rights and benefits that
the LACCT confers on the staff; (v) with regard to the schedule of meetings, the SecretaryGeneral of SEPRODEHES was asked to submit the work plan with the activities listed, in
accordance with clause 19 of the LACCT, but he did not do so; (vi) the members of the
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trade union and its board of directors had had absolute freedom to demonstrate, they
hurled all sorts of insults at the Ombudsperson and carried out multiple protest actions,
including road closures and generally limiting staff members’ access to their work; and
(vii) as a show of goodwill towards the complainant organization, on 7 October and
24 November 2016 and 27 January 2017, fifteen notices were submitted withdrawing
actions that the previous titular head of the Office of the Ombudsperson had brought
against the board of directors of SEPRODEHES.
602. With regard to the alleged harassment of the Secretary-General of the complainant
organization by removing him from his work duties, the Government states that his
removal was linked to the fact that, in accordance with the LACCT, the Secretary-General
had a 100 per cent exemption from the working day in order to carry out his trade union
activities. In this regard, the Government understands that by being part of the board of
directors and having this full trade union leave, the Secretary-General had implicitly
given up his work duties, which still needed to be done. In that regard, the Government
reports that, in response to his dismissal, the Secretary-General brought a case alleging
“clear injustice”, which was dismissed by the Civil Service Tribunal on 8 June 2018 in a
ruling declaring that the allegation of clear injustice was without basis.
603. Lastly, in its communication dated 31 January 2020, the Government states that: (i) on
16 October 2019 the Legislative Assembly elected a new titular head of the Office of the
Ombudsperson, who, in a television interview two days later, expressed his intention not
to conflict with SEPRODEHES and to work harmoniously with the whole institution; and
(ii) at a press conference on 21 October 2019, SEPRODEHES gave the new Ombudsperson
their vote of confidence, after holding a meeting at which they discussed issues of
interest to the trade union and the new Ombudsperson committed to respecting the
rights and benefits that had been obtained through the collective agreement.

C.

The Committee’s conclusions
604. The Committee observes that in this case various allegations have been made that indicate
the existence of a conflict situation and a lack of dialogue between the leadership of the Office
of the Ombudsperson (the employer institution) and the complainant organization. On the
one hand, the trade union reports acts of anti-union reprisal and stigmatization by the
Ombudsperson in response to the exercise of legitimate trade union activities; failure to
respond to requests and communications, cancellation of planned meetings and hearings and
other refusals to participate, in contravention of the arbitration award that serves as the
collective labour agreement (the LACCT); as well as anti-union discrimination, in particular the
workplace harassment of the Secretary-General of the board of directors. On the other hand,
the Government states that the Ministry of Labour authorities did not have the jurisdiction to
intervene in the conflict and, with regard to the allegation of workplace harassment of the
Secretary-General of the complainant organization, specifies that his removal was linked to
his trade union leave, as established in the LACCT, and that the Civil Service Tribunal had made
a ruling declaring that the case brought by the Secretary-General alleging clear injustice in
this regard was without basis. The Government has also sent the response of the
Ombudsperson, in which she states that: (i) it was in fact the board of directors of the trade
union that, while having complete freedom to exercise their functions, behaved disrespectfully
towards her and those who worked alongside her and that this had made holding dialogue
impossible, regardless of their willingness; (ii) the goodwill of the Ombudsperson towards the
working class was made clear when she took responsibility for the implementation of the
LACCT, even though it lacked funding, so that all the workers could benefit from it, and she
has faithfully complied with all the rights and benefits that the LACCT confers on the staff; and
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(iii) that goodwill was also demonstrated by the notices submitted withdrawing actions that
the previous titular head of the Office of the Ombudsperson had brought against
SEPRODEHES.
605. Noting the differences between the allegations made by the complainant and the response of
the Ombudsperson, the Committee observes the animosity in the public declarations of the
Ombudsperson towards the trade union leadership, which the union provides extensive
documentation to support and the Ombudsperson does not deny. The Committee observes,
for example, that while the Ombudsperson indicates in her written statement to the
Committee that she respects freedom of association and that members of the board have
complete trade union leave to carry out their duties, in statements to the press she accuses
them of being “criminals” or states that “they are not staff members of the institution and they
are getting money for nothing”, adding that “these two people and ten other people do not
do anything at all”. On the other hand, the Committee observes that the Ombudsperson states
that it was in fact the trade union that carried out a repeated and systematic campaign to
discredit the titular head of the Office of the Ombudsperson, and she believes that “their
actions were borderline criminal, characterized by violence towards a woman and disrespect
for her authority”, although she does not provide any supporting evidence to back up these
assertions. The Committee also takes note of the internal communications in which the
Ombudsperson used her position in the institution to attack the board of directors and
interfere in the trade union elections, sending internal communications to workers urging
them to elect different leaders to the board of the trade union. The Committee recalls in this
regard that when the authorities intervene during the election proceedings of a union,
expressing their opinion of the candidates and the consequences of the election, this seriously
challenges the principle that trade union organizations have the right to elect their
representatives in full freedom [see Compilation of decisions of the Committee on Freedom
of Association, sixth edition, 2018, para. 640]. The Committee considers that statements such
as these interfere in the right to freely elect leaders and do not contribute to the development
of harmonious labour relations.
606. In that respect, the Committee has highlighted the importance for harmonious labour
relations of full and frank consultations on matters affecting the workers’ occupational
interests, and stressed the importance that immediate action be taken to create a climate of
trust based on respect for business and labour organizations, so as to promote stable and
solid industrial relations [see Compilation, 2018, paras 1519 and 1520]. In these
circumstances, the Committee invites the authorities concerned to continue facilitating
constructive dialogue between the leadership of the Office of the Ombudsperson and the
complainant organization, including to address any matters raised in the complaint that
remain unresolved, with a view to ensuring complete respect for freedom of association in the
institution in question and promoting harmonious labour relations.

The Committee’s recommendation
607. In light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendation:
The Committee invites the authorities concerned to continue facilitating
constructive dialogue between the leadership of the Office of the
Ombudsperson and the complainant organization, including to address any
matters raised in the complaint that remain unresolved, with a view to
ensuring complete respect for freedom of association in the institution in
question and promoting harmonious labour relations.
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Case No. 3321
Definitive report
Complaint against the Government of El Salvador
presented by
the National Union of Prison Workers (SITRAPEN)
Allegations: Efforts to break up a union by interfering with the withdrawal of its members and
failure to give full recognition to the right of prison workers to organize

608. The complaint is contained in a communication from the National Union of Prison
Workers (SITRAPEN) of 7 February 2018.
609. The Government sent its observations in a communication of 25 February 2019.
610. El Salvador has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), and the Labour Relations (Public Service) Convention, 1978
(No. 151).

A.

The complainant’s allegations
611. In its communication of 7 February 2018, the complainant union, which is in the prison
sector, alleges that the authorities are taking efforts aimed at breaking up the union and
calls for full recognition of the right of prison workers to organize.
612. SITRAPEN alleges that the Government pursued a separatist strategy to break up the
union. The complainant union states that: (i) the lawyers of the Directorate-General for
Prisons are relentlessly hounding workers throughout the working day, asking them to
fill in forms to withdraw their membership; and (ii) they then send these forms to the
Ministry of Labour and Social Security so that it can authorize the withdrawals, in
violation of the Constitution and the ILO Conventions.
613. The complainant union alleges that, both in its actions and in its decisions, the
Government uses the argument that custodial officers of the prison system do not
benefit from the right to organize, as they are excluded from the administrative career
system under the Civil Service Act. This is notwithstanding the 2009 constitutional reform
that was introduced in order to ensure conformity with ILO standards, which lifted this
restriction on freedom of association.
614. The complainant union considers that: the Government should respect the right of
prison workers to organize; the Ministry of Labour and Social Security should declare
itself incompetent to continue taking over the role relating to the union membership of
workers that the Civil Service Act confers on trade union executive boards; and all of the
withdrawals authorized by the Ministry should be declared null and void and the
outstanding membership dues should be paid to the union (a copy of the decisions on
withdrawal taken by the Directorate-General for Labour is attached to the complaint).

B.

The Government’s reply
615. In its communication of 25 February 2019, the Government provides the replies of the
authorities concerned in respect of the allegations raised in the complaint. The
Government states that:
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(i)

large numbers of SITRAPEN members have approached the National Department
of Trade Unions claiming that the members of the union’s executive board refuse
to accept their withdrawal from the union. The Government adds that there has
been an increase in the number of withdrawals by SITRAPEN members since the
end of 2015;

(ii)

with regard to the procedure for withdrawing from a trade union before the
National Department of Trade Unions, the Government points out that this
procedure is followed in accordance with the provisions of section 99 of the Civil
Service Act, which provides that, in the event that the members of the executive
board refuse to accept the withdrawal, the withdrawing worker may apply to the
Ministry of Labour and Social Security. Under this provision, the legal
representatives of the trade union are summoned so that they can be notified of
the worker’s decision and, once the procedure has been completed, the order
confirming the withdrawal is sent out and the relevant party is instructed to stop
deducting the trade union dues from its payments;

(iii) as a safety precaution in such cases, which also applies in respect of other unions,
the Government requires any workers who wish to withdraw their union
membership to submit an affidavit, to be authenticated by a notary, stating that the
executive board of the union to which they belong refuses to accept their
withdrawal;
(iv) under the Constitution, the authorities are required to accept such applications and
the Civil Service Act provides for the possibility that the worker concerned might not
be physically present. Accordingly, it is not possible to accede to the request made
by the complainant union to reject applications for withdrawal from a trade union
that are not submitted in person by the withdrawing worker;
(v)

the authorities are merely complying with due process, which is demonstrated in
the decisions on withdrawal made by the Directorate-General for Labour that are
annexed to the text of the complaint. These records show that, although both
parties had been summoned, neither the workers who submitted the application
for withdrawal nor the union representatives attended the hearing, and therefore
the withdrawal was carried out on the basis of the documentation submitted, with
both the workers and SITRAPEN being duly notified; and

(vi) the Directorate-General for Prisons states that it has acted in accordance with the
law and that it has not intervened or interfered in respect of the freedom of
association of SITRAPEN members, and the Government considers, as is clear from
the above, that there is no separatist strategy to break up SITRAPEN or to promote
the withdrawal of its members, as is falsely alleged in the complaint.

C.

The Committee’s conclusions
616. The Committee notes that the complaint alleges that the authorities are interfering in a prisonsector union by encouraging the withdrawal of its members; and it alleges a failure to give
full recognition to the right of prison workers to organize.
617. The Committee notes that, while the complainant organization alleges that the prison
authorities are encouraging the withdrawal of its members, the Government denies these
allegations and states that it has followed the legally established procedure for cases in which
the union’s executive board refuses to accept the withdrawal of its members. The Government
states that, in accordance with this procedure, the union was notified of the withdrawal
request and it did not appear at the hearing to which it was summoned. The Government
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highlights that compliance with this procedure is demonstrated in the decisions on withdrawal
that have been sent by the complainant together with the complaint, which support the
explanations given by the authorities. The Government adds that, as a precautionary
measure, the authorities require the submission of an affidavit by the worker alleging that the
executive board has not accepted their withdrawal. The complainant organization considers
that, through these actions, the authorities are interfering in the internal affairs of the union.
618. The Committee considers that it is not contrary to freedom of association to have a rule
allowing workers to notify the competent authorities of their withdrawal if the union’s
executive board refuses to accept it. With regard to the allegation that the employer’s lawyers
are hounding the workers to leave SITRAPEN, the Committee notes that the prison authorities
deny any act of interference and that the complainant does not provide any details or evidence
that would allow the allegation to be examined. In these circumstances, the Committee will
not pursue its examination of these allegations.
619. The Committee also notes the complainant organization’s allegation, which is not challenged
by the Government, that the authorities continue to refer to legal provisions that are not in
conformity with freedom of association principles and that restrict the full recognition of the
right of prison workers to organize. In this regard, the Committee notes that the ILO
supervisory bodies have been calling for the necessary measures to be taken to amend the
legislative provisions that exclude certain categories of public servants from the right to
organize (including the provisions of the Civil Service Act cited by the complainant
organization, in particular section 73). In this regard, the Committee has urged the
Government as a matter of urgency to ensure that the national legislation of El Salvador is
amended in such a way that it recognizes the right of association of workers employed in the
service of the State, with the sole possible exception of the armed forces and the police [see
Case No. 2085, 323rd Report, para. 173, 327th Report, para. 57, and 328th Report, para. 47].
The Committee must recall, in respect of the specific case that is the subject of the complaint,
that prison staff should enjoy the right to organize [see Compilation of decisions of the
Committee on Freedom of Association, sixth edition, 2018, para. 357]. The Committee
expects that the Government will take the necessary measures to ensure full respect of the
right of prison staff to organize and refers the legislative aspects of the case to the Committee
of Experts on the Application of Conventions and Recommendations, and requests that, if
deemed necessary, the Government avail itself of ILO technical assistance in this regard.

The Committee’s recommendations
620. In the light of its foregoing conclusions, the Committee invites the Governing Body
to approve the following recommendations:
(a)

The Committee expects the Government to take the necessary measures to
ensure full respect of the right of prison staff to organize.

(b)

The Committee refers the legislative aspects of the case to the Committee of
Experts on the Application of Conventions and Recommendations.

(c)

The Committee requests that, if deemed necessary, the Government avail
itself of ILO technical assistance in this regard.
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Case No. 2869
Report in which the Committee requests
to be kept informed of developments
Complaint against the Government of Guatemala
presented by
the Trade Union Confederation of Guatemala (CUSG)
Allegations: dismissal of trade union leaders following the re-establishment of the Trade Union
of Gas Bottling, Transport, Distribution and Maintenance Workers of the companies belonging
to the TOMZA Group

621. The Committee last examined this case (presented in June 2011) at its June 2014 meeting
when it presented an interim report to the Governing Body [see the 372nd Report,
approved by the Governing Body at its 321st session (June 2014), paras 286 to 296]. Link
to previous examination.
622. The Government sent observations in communications dated 22 July 2015 as well as 6,
28 and 30 May 2019, 31 January 2020, 4 February and 10 September 2020.
623. Guatemala has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), and the Collective Bargaining Convention, 1981 (No. 154).

A.

Previous examination of the case
624. In its previous examination of the case in June 2014, the Committee made the following
recommendations [see 372nd Report, para. 296]:

B.

(a)

Highlighting that in one of the two proceedings in relation to this case,
which had been shelved without its withdrawal by the complainant, a
reinstatement order had been issued at first instance in respect of nine
dismissed trade union leaders and that, in its previous examination of the
case, the Committee had requested the Government to enforce that order,
the Committee requests the Government to transmit the corresponding
decisions as a matter of urgency and to provide all the necessary details
regarding the grounds for shelving the abovementioned cases; and

(b)

The Committee requests the Government to ensure that the pending
judicial proceedings in relation to this case are concluded without further
delay and, while awaiting the final judicial decisions, to ensure the
immediate provisional reinstatement of the workers in respect of whom
reinstatement orders that have not been shelved were issued at first
instance. The Committee requests the Government to urgently inform it in
this regard.

The Government’s reply
625. In its various communications, the Government has provided information on the
different legal proceedings in relation to this case. Its most recent communication of
4 February 2020 provided a consolidated and updated version of the above information.
Regarding the process of reinstatement of the nine dismissed trade union
leaders (subparagraph (a) of the recommendations), in the context of collective social
and economic action No. 01088-2011-131, filed by the Trade Union of Gas Bottling,
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Transport, Distribution and Maintenance Workers, the Government reports that: (i) one
trade union leader fully withdrew his claim; and (ii) the situation of the other eight
leaders was examined in judicial proceedings before the Constitutional Court (Case
No. 01087-2011-154), culminating in decision No. 1755-2019 regarding an appeal for the
protection of constitutional rights, of 26 November 2019. The Government has provided
a copy of this decision, which declared the appeal brought to be inadmissible.
626. The Government also indicates that, in relation to subparagraph (b) of the Committee’s
recommendations regarding the 16 individuals involved in this case, six were reinstated,
two received a reinstatement order but did not present themselves, six withdrew
from the proceedings and the requests for reinstatement of the final two individuals
(Mr Hilario Revolorio Colocho and Mr Juan Manuel Alvarado de Paz) were declared
inadmissible by the Fifth Court of Labour and Social Welfare.

C.

The Committee’s conclusions
627. The Committee recalls that the case under examination refers to allegations of anti-union
dismissals following the re-establishment of a trade union and the failure to implement a 2011
court reinstatement order.
628. The Committee takes note of the Government’s observations regarding the status of the
various proceedings initiated since 2011 in relation to the events to which this complaint
refers. The Committee notes the Government’s indication regarding subparagraph (b) of the
Committee’s recommendations that, of the 16 individuals involved in this case, six were
reinstated, two received a reinstatement order but did not present themselves, six withdrew
from the proceedings and in two cases the request for reinstatement was declared
inadmissible.
629. With regard to the reinstatement of the nine trade union leaders to which subparagraph (a)
of the Committee’s recommendations refers, in the context of collective social and economic
action No. 01088-2011-131, the Committee notes the Government’s specific reference to the
Constitutional Court decision of 26 November 2019 (appeal for the protection of constitutional
rights), which provides a timeline of the numerous related judicial proceedings. It can be
gathered from this decision that: (i) Hugo Fernando Gallardo Pérez, Luis Alfredo Barrios
Chavarría, Rigoberto Sagastume Juárez and Filiberto Pineda Carías, among others, initiated
judicial proceedings for reinstatement against their employer, which were declared admissible
by the trial judge, in a decision of 2 June 2011; (ii) a subsequent decision of 5 July 2011 partially
amended this decision, declaring the requests for reinstatement to be inadmissible;
(iii) dissatisfied with the result, those concerned submitted an appeal and the judge of the
Fourth Labour and Social Welfare Judge of the Department of Guatemala declined to process
the appeal on the grounds that the time limit for filing it had been exceeded; (iv) a remedy of
complaint (ocurso de hecho) was filed against that decision, which was dismissed by the First
Chamber of the Labour and Social Welfare Court of Appeal on the same grounds (late
submission); (v) the Fifth Labour and Social Welfare Judge of the Department of Guatemala
issued a ruling on 23 March 2017 once again ordering the reinstatement of the complainants
and the payment of their lost wages; (vi) both the complainants (alleging an erroneous
calculation of the payment of their benefits) and the employer (contesting the decision on the
merits) filed an appeal against the latter ruling; the Third Chamber of the Labour and Social
Welfare Court of Appeals dismissed the appeal filed by the complainants and upheld the
appeal filed by the employer, considering that the only way to nullify the partially amended
decision of 2011 was through an appeal, which was rejected owing to late submission; and
(vii) finally, the Constitutional Court declared the appeal inadmissible in a decision of
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26 November 2019, stressing that the applicants were able to freely access the courts but had
made procedural errors.
630. The Committee is bound to note the very high number of proceedings and appeals related to
the present case, as well as the procedural complexity and legal uncertainty that lasted until
the end of 2019 with respect to dismissals dating back to 2011. The Committee notes that on
two occasions (decision at first instance of 2 June 2011 and decision of the Fifth Labour and
Social Security Judge of 23 March 2017), the complainants were declared to have been
reinstated but that, for procedural reasons (untimeliness), this reinstatement was ultimately
denied, as reflected in the Constitutional Court’s decision of 26 November 2019 to which the
Government refers.
631. In view of the above, and particularly the length of the above-mentioned judicial proceedings,
the Committee is once again bound to recall that cases concerning anti-union discrimination
should be examined rapidly, so that the necessary remedies can be really effective; an
excessive delay in processing such cases constitutes a serious attack on the trade union rights
of those concerned [see Compilation of decisions of the Committee on Freedom of
Association, sixth edition, 2018, para. 1139]. The Committee requests the Government to
provide information on any judicial proceedings that are still pending in relation to collective
social and economic action No. 01088-2011-131.
632. In general terms, the Committee once again notes the repetitive nature of the cases examined
concerning Guatemala in which it has been bound to note the slowness of legal proceedings
related to allegations of anti-union dismissals (see Case No. 3062, 383rd Report,
October 2017, paragraphs 365 to 367; Case No. 2948, 382nd Report, June 2017, paragraphs
375 to 378; Case No. 2989, 372nd Report, June 2014, paragraph 316; Case No. 2869,
372nd Report, June 2014, paragraph 296). In view of the above, the Committee once again
urges the Government, in consultation with the social partners, to carry out a thorough
revision of the procedural rules of the relevant labour regulations to ensure that the judiciary
provides appropriate and effective protection against cases of anti-union discrimination. The
Committee requests the Government to keep it informed in this respect.

The Committee’s recommendations
633. In light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendations:
(a)

The Committee requests the Government to provide information on any
judicial proceedings that are still pending in relation to collective social and
economic action No. 01088-2011-131.

(b)

The Committee once again urges the Government, in consultation with the
social partners, to carry out a thorough revision of the procedural rules of the
relevant labour regulations to ensure that the judiciary provides appropriate
and effective protection against cases of anti-union discrimination. The
Committee requests the Government to keep it informed in this respect.
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Case No. 3303
Definitive report
Complaint against the Government of Guatemala
presented by
the Tourism Workers’ Union (STIGT)
Allegations: The complainant organization alleges that both the National Civil Service Authority
and the Ministry of Labour and Social Welfare interfered in the collective bargaining process
on the collective agreement on working conditions of the Guatemalan Tourism Institute

634. The complaint is contained in two communications, dated 18 September 2017 and
30 October 2019, of the Tourism Workers’ Union (STIGT).
635. The Government sent its observations in communications dated 28 and 29 May 2018,
24 September 2018, 12 December 2019, 31 January and 11 September 2020.
636. Guatemala has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), and the Collective Bargaining Convention, 1981 (No. 154).

A.

The complainant’s allegations
637. In its communication of 18 September 2017, the complainant reports firstly the
interference by the National Civil Service Authority (ONSEC) in negotiations initiated on
30 August 2016 regarding the collective agreement on working conditions signed by the
Guatemalan Tourism Institute (henceforth the public tourism institute) and the STIGT for
the period 2016–18. In this respect, the complainant alleges that after publishing the
economic and financial analysis of the public tourism institute’s finance department and
the opinion of the Technical Budget Directorate, it proceeded to negotiations directly
between the administration of the institute and the STIGT regarding the draft collective
agreement, and reached a final consensus on 3 November 2016. The complainant
indicates that it subsequently requested ONSEC to issue an opinion in line with its area
of competence (the non-violation of established salary scales and the modification of
posts or functions) and that ONSEC issued opinion DTJL-01248 on 13 June 2017 wherein
it requested the public tourism institute to amend 24 articles of the collective agreement.
638. According to the complainant, ONSEC, in making these recommendations, abused, failed
to fulfil and overstepped its functions, and contributed to significantly delaying the entry
into force of the above agreement. The complainant also considers that the public
tourism institute acts as a decentralized state entity, with its own legal personality to
acquire rights and contract obligations, with its own assets, laws and regulations, as well
as internal funding source that allows it to administer its own budget, and hence the
competent authorities should use a different reasoning from that used for centralized
institutions. In addition, it considers that the opinion of 13 June 2017 contravenes the
principle of acquired and inalienable rights, as most of the clauses of the collective
agreement in question simply revisit clauses of previous agreements.
639. In its communication of 30 October 2019, the complainant reports, secondly, that the
Ministry of Labour and Social Welfare (MTPS), through its technical and legal advisory
board, interfered in and maliciously delayed the approval of a second collective
agreement on working conditions, signed between the public tourism institute and the
STIGT in 2019. In this respect, the complainant indicates that: (i) following the
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denunciation of the collective agreement on working conditions 2016-2018, and the
subsequent negotiation that took place directly, the parties agreed on 25 September
2018 on a new draft agreement; (ii) both the economic and financial analysis of the public
tourism institute’s finance department, as well as those of human resources and ONSEC
expressed a favourable opinion with regard to this new agreement; (iii) on 29 July 2019,
the agreement was sent to the MTPS for its approval, which requested the harmonization
of 17 points, entailing the suppression of several acquired rights; and (iv) until 30 October
2019, the agreement was not approved.
640. The complainant considers that the purpose of the labour administration’s intervention
was to delay the negotiations and that it lacked legal justification. It also considers that
the labour administration, in issuing this opinion, disregarded the appointing authority
exercised by the general director of the public tourism institute, violated trade union
freedom and leadership, disregarded the rights acquired through collective bargaining
and threatened the signatories to the collective agreement with the possible commission
of crimes.
641. The complainant raises specific concerns with respect to the repeated interference in
collective bargaining by the labour administration, a body responsible for protecting and
promoting collective bargaining. It also highlights that in the negotiation of the two
collective agreements in question (the first for 2016-2018 and the second for 2019-2021),
the public tourism institute freely accepted the clauses and terms signed in the collective
agreements, and indicates that, in accordance with freedom of association, the role of
the labour administration should be limited to ensuring that the collective agreements
fulfil the formal criteria and minimum standards. Further, it indicates that, in accordance
with article 106 of the Constitution of Guatemala, the labour rights enshrined in the
Constitution and other labour laws are inalienable for workers and may be superseded
by collective agreements.

B.

The Government’s reply
642. In its communications dated 28 and 29 May 2018, the Government provides its
comments on the first claim brought by the complainant regarding alleged acts of
interference during the negotiation of the collective agreement on working conditions
2016–18. The Government explains that on 22 November 2017, a request was submitted
to the MTPS for approval of the above agreement and that, on 6 December 2017, the
technical and legal advisory board of the MTPS issued opinion No. 126-2017 in which it
requested, prior to approval, the harmonization of the following provisions: (i) section 14
of the agreement on the grounds that it would grant trade union immunity greater than
that provided for in section 223(d) of the Labour Code; (ii) sections 17 and 18 of the
agreement, on the grounds that these provisions would be contrary to sections 61(n)
and (ñ) (which, according to the Government, provide that paid union leave is limited to
members of the executive board and should not exceed six days per month); and
(iii) section 40 of the agreement on the allocation of vacant posts or positions on the
grounds that, under article 154 of the Constitution, State entities’ freedom of contract
cannot be restricted, since this is a function of the public administration and therefore
non-delegable. The Government indicates that, without full compliance with opinion
No. 126-2017, the above agreement was approved on 8 February 2018 (administrative
decision No. 45-2018) and that, as of September 2018, it was in force, with reservations
to sections 17 and 40. In this regard, the Government states that section 5 of government
agreement No. 221-94 (Regulations for the processes of negotiation, approval and
denunciation of collective agreements on working conditions of a given enterprise or

 GB.340/INS/16

182

production centre) provides that “in the event that the documents do not meet the legal
requirements or that the agreement violates legal provisions, a period of ten days shall
be set for the negotiating parties and signatories to ensure compliance with the law”.
The Government also states that section 52 of the Labour Code empowers the MTPS,
through its technical and legal advisory board, to evaluate collective agreements and, in
the event of violations of the relevant legal provisions, to order the signatories to the
agreement to harmonize the clauses and, failing that, to approve the agreement, with
reservations to the incompatible clauses.
643. With regard to the alleged interference by the MTPS in the negotiation of the collective
agreement signed in 2019 between the STIGT and the public tourism institute, the
Government indicates in its communication of 12 December 2019 that the MTPS on
31 October 2019 (decision No. 715-2019) approved this collective agreement with the
reservations to sections 17 (leave for union secretaries and union support) and
40 (allocation of vacant fixed-term posts and positions). The Government indicates that
after the above decision had been issued, the complainant filed an administrative labour
appeal to revoke the reservations.
644. Lastly, in its communications dated 31 January and 11 September 2020, the Government
provides information on the administrative labour appeal filed by the complainant,
which was dismissed by the MTPS on 20 January 2020 (decision No. 35-2020). In its
decision, the MTPS considered: (i) with regard to the reservation to section 17 of the
collective agreement, while it is true that article 106 of the Constitution establishes
inalienable rights that may be superseded by individual and collective contracting, that
article also establishes that such rights must be superseded in the manner set out by
law, and therefore the MTPS cannot approve without applying reservations to articles
that are contrary to the law; and (ii) with regard to the reservation to section 40 of the
agreement, this provision establishes direct interference in the administration by the
public tourism institute as, under this provision, the union may prepare a competition,
post an announcement, and review the procedure for the allocation of vacant posts or
positions, thereby restricting the State’s freedom of contract, in breach of the legislation
in force (sections 42(4), 49 and 50 of the Civil Service Act, Decree No. 1748 of the Congress
of the Republic).

C.

The Committee’s conclusions
645. The Committee notes that, in the present case, the complainant alleges obstruction and
interference by the Government in the negotiation of the two collective agreements on working
conditions, signed between the STIGT and the public tourism institute.
646. The Committee notes that, in its first communication, the complainant alleges acts of
interference by the National Civil Service Authority, which had requested the amendment and
abrogation of several provisions of the collective agreement (2016–18) of the public tourism
institute before expressing a favourable opinion on its approval, thereby unduly delaying the
entry into force of the agreement. Secondly, the complainant denounces the interference and
tardiness of the MTPS, specifically of its technical and legal advisory board, which also
requested the amendment and abrogation of certain provisions of the collective agreement
(2019) before proceeding to its approval. The Committee notes the complainant’s comments
that: (i) the public tourism institute is a decentralized state entity, with its own legal
personality, assets, laws and regulations, and which has an internal funding source that
allows it to administer its own budget; (ii) the role of the technical and legal advisory board of
the MTPS is to ensure that the collective agreements fulfil the formal criteria and minimum
standards; (iii) although the Labour Code establishes minimum standards, these may be
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superseded through collective bargaining (article 106 of the Constitution of Guatemala);
(iv) on both occasions, the employer together with the trade union freely agreed on the terms
of the collective agreements; (v) on both occasions, the public tourism institute’s finance
department authorized the commitments adopted through the collective agreements,
ensuring the availability of the funds; and (vi) the reservations made to the collective
agreements are contrary to the principle of acquired rights.
647. The Committee notes the Government’s indication, with regard to the alleged acts of
interference in the negotiation of the first collective agreement, that: (i) on 22 November 2017
the union submitted its request for approval; (ii) on 6 December 2017, the technical and legal
advisory board of the MTPS requested the harmonization of certain provisions of the
agreement as they were incompatible with the Labour Code; and (iii) the agreement was
approved on 8 February 2018 (administrative decision No. 45-2018), with reservations to
sections 17 (leave for union secretaries and union support) and 40 (allocation of vacant fixedterm posts and positions), as they were contrary to the Labour Code and the Constitution of
Guatemala. With regard to the second collective agreement, the Government indicates that:
(i) this was approved on 31 October 2019, once again with reservations to sections 17 and 40
(decision No. 715-2019) for the reasons mentioned above; (ii) on 25 November 2019, the trade
union filed a labour administrative appeal to revoke the reservations; and (iii) on 20 January
2020, the MTPS decided to dismiss that appeal (decision No. 35-2020).
648. With regard to the allegation of the delay in approving the collective agreements signed by
the STIGT, the Committee notes that: (i) even though the parties reached a final consensus on
the first collective agreement on 3 November 2016, it was approved on 8 February 2018;
(ii) despite the fact that the parties reached a consensus on the second collective agreement
on 25 September 2018, it was approved on 31 October 2019; and (iii) on both occasions, after
signing the agreements and before seeking their approval with the MTPS, the parties were
required to request the opinion and approval of various governmental authorities, including
the Technical Budget Directorate of the Ministry of Public Finance and ONSEC, entailing further
questions about the scope of competence of the institute . The Committee recalls that, in a
previous case of Guatemala, (see Case No. 3094, 384th Report, March 2018, para. 343), it
requested the Government to take, in consultation with the trade unions concerned, the
necessary measures to ensure that collective bargaining procedures in the public sector
followed clear guidelines which met both the requirements of financial sustainability and the
principle of bargaining in good faith. The Committee also notes that, within the framework of
the follow-up by the Governing Body to its decision to support the national tripartite
agreement of Guatemala of November 2017, aimed at implementing the road map, the
Government reported the submission, at the end of 2018, to the social partners of a draft
government agreement designed to establish and expedite the formal requirements for
approval of collective agreements in the public administration. Taking due note of the above
draft government agreement, the Committee urges the Government to, in consultation with
the social partners, take all necessary measures to expedite considerably the procedures
relating to the approval of collective agreements in the public sector with a view to promoting
free and voluntary collective bargaining.
649. With regard to the specific allegations concerning acts of interference by the administrative
authority in the content of the collective agreements signed by the STIGT, the Committee notes
that, on both occasions, the labour administration issued a decision prior to the approval of
the collective agreements requesting the harmonization of several provisions of the collective
agreement, and that, subsequently, ruling that the decisions had not been fully complied with,
it approved the collective agreements on working conditions with reservations to sections 17
(leave for union secretaries and union support) and 40 (allocation of vacant fixed-term posts
and positions).
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650. With regard to the exclusion by the MTPS of section 17 of the agreement concluded in 2019,
which sought to grant paid full-time union leave to the general secretary and part-time leave
to the secretaries for disputes and technical affairs, the Committee notes, on the one hand,
that the documentation provided by the complainant shows that the purpose of this clause
was to ensure proper union representation at the 14 union headquarters in the country. The
Committee notes on the other hand that, according to the complainant, the clause was
covered by section 61(ñ)(7) of the Labour Code, which provides for the possibility of granting
paid leave in all cases specifically set out in collective agreements on working conditions. The
Committee also notes the Government’s indication that: (i) this provision of the agreement is
incompatible with article 61(ñ)(6) of the Labour Code, which establishes the obligation for the
employer to grant paid trade union leave, provided that it is limited to the members of the
Executive Board and does not exceed six days per month; and (ii) where this limit is not
respected, there is no guarantee that workers will fulfil their obligation to work and provide
services, which is a basic requirement of an employment relationship. In this respect, while it
notes the divergent interpretations of section 61 of the Labour Code by the Government and
the complainant, the Committee recalls that in previous cases it considered that the
requirement that trade union leaders shall continue to carry out their employment during
their term of office prevents the existence of full-time officers, and that this provision may be
highly detrimental to the interests of trade unions, in particular those whose size or
geographical extent require the contribution of a considerable amount of time by the officers.
Such a provision impedes the free functioning of trade unions and is not in conformity with
the requirements of Article 3 of Convention No. 87 [see Compilation of decisions of the
Committee on Freedom of Association, sixth edition, 2018, para. 614]. The Committee also
notes that Guatemala has ratified Convention No. 154, which applies to both the private and
public sector and articles 2(c) and 5(c) of which set out that collective bargaining should be
progressively extended to regulating relations between employers or their organizations and
one or a group of workers’ organizations. In the light of the foregoing, and without prejudice
to the proper examination by the competent authorities of the availability of public funds and
the imperative to ensure the effective operation of the service prior to the signing of the
corresponding collective agreements, the Committee requests the Government to refrain from
censuring the clauses of the collective agreements of the public sector which provide for more
favourable union leaves than the minimum established in the Labour Code.
651. With regard to the exclusion by the MTPS of section 40 of the collective agreement concluded
in 2019, defining the allocation of vacant fixed-term posts or positions, the Committee notes
that, according to the complainant’s statement in its appeal for revocation, the purpose of
this clause would not be to grant powers of intervention or decision to the union in allocating
job posts. The complainant considers that the provision would grant the union supervisory
powers to ensure that the procedures for allocating vacant posts or positions were carried out
in accordance with the legislation in force. The Committee further notes that, according to the
Government, under article 154 of the Constitution, and sections 42(4), 49 and 50 of the Civil
Service Act, posts or positions may only be allocated by the public tourism institute, and that
therefore the trade union must not participate, intervene or even supervise in that regard.
652. The Committee emphasizes that, with regard to allegations concerning the refusal to bargain
collectively on certain matters in the public sector, it has recalled the view of the Fact Finding
and Conciliation Commission on Freedom of Association that “’there are certain matters which
clearly appertain primarily or essentially to the management and operation of government
business; these can reasonably be regarded as outside the scope of negotiation’. It is equally
clear that certain other matters are primarily or essentially questions relating to conditions of
employment and that such matters should not be regarded as falling outside the scope of
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collective bargaining conducted in an atmosphere of mutual good faith and trust” [see
Compilation, para. 1300].
653. In this respect, the Committee duly notes the Government’s indication that, under the
Guatemalan Constitution and legislation, decisions regarding contracting in the public sector
are a non-delegable prerogative of the public authorities. Regarding the possibility that,
through collective bargaining, mechanisms to attribute to public sector workers’
organizations an observer role in the contracting processes, the Committee considers that this
subject could be a matter for consultation between the Government and the trade unions in
the context of the preparation of the aforementioned governmental agreement on collective
bargaining in the public sector.

The Committee’s recommendations
654. In the light of its foregoing conclusions, the Committee invites the Governing Body
to approve the following recommendations:
(a)

Taking due note of the draft government agreement prepared at the end of
2018, the Committee requests the Government to, in consultation with the
social partners, take all necessary measures to considerably expedite the
procedures for the approval of collective agreements in the public sector with
a view to promoting free and voluntary collective bargaining.

(b)

Without prejudice to the proper examination of the availability of public funds
and the imperative of the effective functioning of the service by the
competent authorities prior to the signing of the corresponding collective
agreements, the Committee requests the Government to refrain from
censuring the public sector collective agreements clauses that provide for
union leave that is more favourable than the minimum set out in the Labour
Code.

Case No. 2508
Interim report
Complaint against the Government of the Islamic Republic of Iran
presented by
–
the International Confederation of Free Trade Unions (ICFTU)
(the ICFTU was the initial complainant in 2006 before becoming
part of the International Trade Union Confederation (ITUC)); and
–
the International Transport Workers’ Federation (ITF)
Allegations: Acts of repression against the local trade union at a city bus company, as well as
the arrest and detention of large numbers of trade unionists

655. The Committee last examined this case (submitted in July 2006) at its June 2019 meeting,
when it presented an interim report to the Governing Body [see 389th Report, approved
by the Governing Body at its 336th Session, paras 423–444]. Link to previous
examination.
656. The Government sent its observations in communications dated 3 June and 14 July 2019
and 2 February 2020.
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657. The Islamic Republic of Iran has not ratified either the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87), or the Right to Organise
and Collective Bargaining Convention, 1949 (No. 98).

A.

Previous examination of the case
658. At its June 2019 meeting, the Committee made the following recommendations
[see 389th Report, para. 444]:

B.

(a)

The Committee once again urges the Government to take all the measures
necessary, in full consultation with representatives of workers and
employers, to expedite the legislative reform so as to bring the current legal
framework into conformity with freedom of association principles. It
requests the Government to provide information on the progress made in
this regard and to send a copy of the latest drafts.

(b)

The Committee urges the Government to ensure that the workers at the
Tehran and Suburb Bus Company are free to choose the union they wish to
join and that the SVATH may recruit members, represent them and organize
its activities without interference from the authorities or the employer, and
regardless of the eventual existence of another workers’ grouping at the
company. The Committee requests the Government to keep it informed of
the developments in this regard.

(c)

The Committee once again urges the Government to continue its efforts in
communication with competent judicial authorities in order to ensure that
peaceful and legitimate union activities do not entail criminal charges and
sanctions for trade unionists and that any such charges are immediately
lifted. In particular, it urges the Government to ensure that Mr Jafar
Azimzadeh, Mr Jamil Mohammadi and Mr Ali Nejati are not imprisoned for
exercising their right to freedom of association and to keep it informed of
developments in this regard. The Committee further requests the
Government to provide detailed information on the outcome of the
proceedings against Mr Razavi, Mr Madadi and Mr Ehsanirad and send
copies of the judgments issued.

(d)

The Committee requests the Government to take all the measures
necessary to ensure that no one is imprisoned merely for having organized
or having peacefully participated in the truck drivers’ strike in September
2018. It requests the Government to keep it informed of the outcome of the
pending appeal proceedings in the case of 17 persons, and to send a copy
of the judgments once they are issued. It further requests the Government
to provide information in reply to the allegation of the arrest of over
200 strikers.

(e)

The Committee draws the Governing Body’s attention to the extremely
serious and urgent nature of this case.

The Government’s reply
659. In its communication dated 3 June and 14 July 2019, the Government indicates that some
of the 17 accused persons in Qazvin Province were not drivers and that, under the
pretext of supporting truck owners, created public nuisance and disturbed public order
for truck owners on the road. They were charged with disturbing public order and
destroying public property, insulting and abuse and detention orders were issued with
an unenforceable judgment while the case is under appeal. No death sentence was
issued and all of these persons are free by security order and are not under arrest. Two
related persons (Mr Sadjad Behnia Far and Mr Omid Chegini) were investigated by the
first bench of Qazvin Revolutionary Court resulting in order of discharge and acquittal.
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660. The Government provides additional information in relation to the following persons
named in the complaint:

 Ms Parvin Mohammadi was arrested under charges of propaganda against the State

and for gathering and collusion against national security. After hearing her defence,
the temporary arrest warrant varied the security order and she was released on bail
and from prison on 4 March 2019.

 The file of Mr Ali Nejati has been submitted to the court after the indictment was
issued.

 Mr Jafar Azimazadeh was sentenced for propaganda against the State and gathering

and collusion against national security to five years discretionary prison by reckoning
his previous detention. The conviction started from 8 November 2015 and is assessed
to end on 14 March 2023 considering 931 days of absence from leave and 46 days of
his previous detention. He has so far benefited from judicial facilities, such as meeting
with family 31 times and having attorney as well as easy and quick access to clinic and
physician in prison, including referral to specialized medical centre out of prison on
five occasions.

 Mr Seyed Davoud Razavi was sentenced to five years discretionary punishment by

reckoning previous detention under charges of gathering and collusion with the
intention to commit crime against national security and for disturbing public peace
and order. His aggregate sentence is suspended for a period of five years.

 Mr Ebrahim Madadi was sentenced to five years and three months’ discretionary
punishment by reckoning previous detention under charges of gathering and
collusion with the intention to commit crime against national security and for
disturbing public peace and order. He was released from prison on bail on 20 May
2015 prior to issuance of final verdict and has failed to show up despite being
summoned for enforcement of the judgment.

661. In its communication dated 2 February 2020, the Government indicates that, pursuant
to order of the Minister of Cooperatives, Labour and Social Welfare, an ad hoc committee
was established to expedite the process of labour law amendment with a focus on
Chapter VI of the Labour Law and relevant by-laws. The first session of the above
committee was held on 18 November 2019, with the collaboration of social partners. By
a letter dated 14 January 2020, the Government requested the ILO to provide
consultation and technical assistance in this regard.
662. The Government adds that, joining the campaign on ratification of ILO Conventions, it
has included ratification of ten Conventions into its agenda. Feasibility studies on the
ratification of Conventions Nos 87, 98 and the Tripartite Consultation (International
Labour Standards) Convention, 1976 (No. 144), is already in the Government’s agenda
and preliminary measures have been initiated, including organizing expert meetings and
tripartite dialogue for ratification. Convention No. 144 has been submitted to the
President’s Office for the legal procedures for ratification.
663. The Government emphasizes that workers are free to choose the union they wish to join
and the legal organizations may recruit members and assume their representation and
organize their own activities without intervention of officials or the employer. Recent
years have seen 69 per cent growth in the number of workers’ organizations with the
establishment of 13,000 workers’ organizations within the framework of the current
labour law. According to the Government, no restriction exists on the establishment of
organizations or on the membership of workers in such entities. Nevertheless, the

 GB.340/INS/16

188

Government is pursuing its efforts to amend the law in order to set the foundation for
the development of organizations in the same manner as advised by international labour
standards. In this respect, it is important to note that the process of approval, passing
and/or amendment of law is a lengthy process wherever this occurs. A hasty process in
this regard would cause uncertainty and ambiguity in the worker–employer relationship.
664. The Government adds that trade union protests take place all over the world and this is
the innate right of workers and organizations. So in Iran, union activities and peaceful
protests are free and the Government has facilitated the conditions for such practices.
665. The Government reiterates that it has spared no effort to address the law and union
violations of workers’ community with the utmost forbearance possible and in some
cases, after judicial orders were finalized, it has made much effort to mitigate or reduce
the punishment and asked for pardon. According to the report of the Human Rights
Office of the Judiciary, in a few cases the accused person has unfortunately abused the
available capacities in the trade union for illegitimate goals, such as terrorist actions,
encouraging armed action and overthrow of the State, creating ethnic and religious
tension and hatred, as well as disturbing national security. The Judiciary has investigated
these charges with clarity and in full compliance with the law. In this regard, the
Government underscores that none of the trade unionists are prosecuted for their
peaceful union activities and no restriction is imposed on their right to freedom.
666. As an update to the cases raised in this complaint, the Government states that,
according to the report of the Human Rights Office of the Judiciary dated 18 December
2019: Mr Ali Nejati is free; Mr Jamil Mohammadi is at large and is not in any prison in
the country; Messrs Ebrahim Madadi and Seyed Davoud Razavi are released from prison
for more than four-and-a-half years (since 20 May 2015) and their files are closed;
Mr Shapour Ehsani Raad was introduced to prison on 28 June 2019 on charges of
assembly and collusion to commit crimes against national and foreign security and
propaganda against the State by the investigating magistrate of Tehran Prosecutor’s
Office under bail order for 1 billion Iranian rials (IRR), but was released two months later
on 3 September 2019; and Mr Jafar Azimzadeh was sentenced to five years in prison on
charges of gathering and collusion to commit crime against national security and he is
currently in a detention centre. He has had 46 meetings with his family members and his
lawyer, in person and in cabin, and he is in good physical condition and is visited by a
specialist; the files of Mr Sadjad Behnia Far and Mr Omid Chegini were investigated and
resulted in acquittal, while no one was sentenced to capital punishment. While recalling
that the Judiciary is an independent power, the Government will make serious effort to
pursue the recommendations of the Committee through the Human Rights Office of the
Judiciary.
667. The Government highlights the positive, constructive and forward-looking initiatives it
has taken concerning this case and since the charges are of a non-union nature and most
have been discharged and their files closed with the Judiciary, it requests that this case
be closed in the interests of fairness and justice.
668. Finally, the Government refers to the negative impact of sanctions on Iranian people,
especially the workers’ community, and expresses the expectation that the Committee
consider the business environment that has been created in this respect.

C.

The Committee’s conclusions
669. The Committee recalls that this case, lodged in 2006, concerns acts of repression against the
Syndicate of Workers of Tehran and Suburbs Bus Company (SVATH), as well as the arrest,
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detention and condemnation of large numbers of other trade union members and officials,
and the inadequate legislative framework for the protection of freedom of association.
670. As regards the legislative reform process, the Committee welcomes the steps the Government
reports having taken to establish an ad hoc committee to expedite the process of amending
the Labour Law with a focus on Chapter VI and the official request made to the ILO to provide
consultation and technical assistance in this regard. The Committee expresses the firm
expectation that, with this assistance and in full consultation with representatives of workers
and employers, the Iranian legislation will be brought into line with the freedom of association
principles, in particular by allowing trade union pluralism and requests the Government to
provide information on the progress made in this regard. Further noting the Government’s
indication that it is considering the ratification of Conventions Nos 87, 98 and 144, the
Committee requests the Government to keep it informed of the progress made in this regard,
if any.
671. The Committee notes with regret that the Government does not provide any information in
relation to the possibility of the SVATH to function freely at the company. The Committee
therefore recalls its previous recommendation urging the Government to ensure that the
workers at the company are free to choose the union they wish to join and that the SVATH may
recruit members, represent them and organize its activities without interference from the
authorities or the employer and requests the Government to keep it informed of the measures
taken and the developments in this regard.
672. As regards the truck drivers’ strike in September 2018, the Committee notes the Government’s
indication that some of the 17 accused persons in Qazvin Province were not drivers and that,
under the pretext of supporting truck owners, they had created public nuisance and disturbed
public order for truck owners on the road. They were charged with disturbing public order
and destroying public property, insulting and abuse, and detention orders were issued with
an unenforceable judgment while the case was under appeal. No death sentence was issued
and all of these persons are free by security order and are not under arrest. Two related
persons (Mr Sadjad Behnia Far and Mr Omid Chegini) were investigated by the first bench of
Qazvin Revolutionary Court resulting in their acquittal. The Committee requests the
Government to keep it informed of the outcome of the pending proceedings in the case of the
17 persons charged in relation to the truck drivers’ strike and to send a copy of the judgments
in their cases once they are issued.
673. The Committee deeply regrets however that the Government once again does not reply to the
allegation of the arrest of over 200 strikers involved in the above action. It once again urges
the Government to take all necessary measures to ensure that no one is imprisoned merely
for having organized or having peacefully participated in the truck drivers’ strike in September
2018 and to confirm that the only persons charged or pursued in relation with this action are
the 17 persons to which it has referred.
674. As regards the other cases mentioned in this complaint, the Committee notes the
Government’s indication that, according to the report of the Human Rights Office of the
Judiciary dated 18 December 2019: Mr Ali Nejati is free; Mr Jamil Mohammadi is at large and
is not in any prison in the country; and Messrs Ebrahim Madadi and Seyed Davoud Razavi
were released from prison more than four-and-a-half years ago (since 20 May 2015) and their
files are closed. As regards Mr Shapour Ehsani Raad, the Committee notes the Government’s
indication that he was imprisoned on 28 June 2019 on charges of assembly and collusion to
commit crimes against national and foreign security and propaganda against the State by
the investigating magistrate of Tehran Prosecutor’s Office under bail order for IRR1 billion
(US$24,000), but was released two months later on 3 September 2019. Recalling that no one
should be imprisoned for exercising their right to freedom of association, the Committee
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requests the Government to indicate whether there are any charges still pending against the
members of the Free Union of Workers of Iran, Mr Jamil Mohammadi or Mr Shapour Ehsani
Raad and if so, to specify the nature thereof.
675. As regards Mr Jafar Azimzadeh, President of the Free Union of Workers of Iran, the Committee
notes the Government’s indication that he was sentenced to five years in prison on charges of
gathering and collusion to commit crime against national security and he is currently in a
detention centre. The conviction started on 8 November 2015 and is assessed to end on
14 March 2023 considering 931 days of absence from leave and 46 days of his previous
detention. The Government adds that he has been able to meet on numerous occasions with
his family members and his lawyer and he is in good physical condition and is visited by a
specialist. The Committee recalls that in its previous consideration of the case of Mr Azimzadeh
it had noted with deep concern his sentence of imprisonment on general charges such as
assembly and collusion with the intent to commit crimes against national security without any
specific indication as to the acts that led to this judgment. The Committee had recalled the
complainants’ allegations in relation to Mr Azimzadeh which made detailed reference to the
actions attributed to him in the judgment, including: the establishment of the Free Union of
Workers of Iran; collecting 40,000 workers’ signatures on the minimum wage petition and
leading rallies outside the National Assembly and the Ministry of Labour; meeting other
independent workers’ organizations; leading protests against anti-labour amendment to the
Labour Law; and giving and posting interviews on the website of the Free Union of Workers of
Iran and a number of international news media [see Case No. 2508, 380th Report (October
2016), para. 644].
676. The Committee once again recalls that the right to establish a trade union is the most
fundamental aspect of freedom of association and collection of signatures for a petition
containing requests related to minimum wage would clearly constitute an activity aimed at
protecting the occupational interests of workers [see Case No. 2508, 389th Report (June 2019),
para. 441]. It further recalls that the right to express opinions through the press or otherwise
is an essential aspect of trade union rights and the full exercise of trade union rights calls for
a free flow of information, opinions and ideas within the limits of propriety and non-violence
and that workers should enjoy the right to peaceful demonstration to defend their
occupational interests [see Compilation of decisions of the Committee on Freedom of
Association, sixth edition, 2018, paras 241 and 208]. The Committee had concluded in its
previous examination that all the actions referred to above constituted legitimate trade union
activities and recalled that no one should be prosecuted, sentenced or sanctioned for their
exercise. Welcoming the Government’s indication that it will make serious effort to pursue the
recommendations of the Committee through the Human Rights Office of the Judiciary, the
Committee must once again urge it to continue intensifying these efforts in order to ensure
that peaceful and legitimate union activities such as those mentioned above do not entail
criminal charges and sanctions for trade unionists and that the convictions on such charges
are immediately reviewed. The Committee requests the Government to keep it informed of the
steps taken in this regard and of any progress made to review the conviction of Mr Azimzadeh
with a view to his release.

The Committee’s recommendations
677. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a)

The Committee expresses the firm expectation that, with ILO technical
assistance and in full consultation with representatives of workers and
employers, the Iranian legislation will be rapidly brought into line with the
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freedom of association principles, in particular by allowing trade union
pluralism and requests the Government to provide information on the
progress made in this regard. Further, noting the Government’s indication
that it is considering the ratification of Conventions Nos 87, 98 and 144, the
Committee requests the Government to keep it informed of the progress
made in this regard, if any.
(b)

The Committee once again urges the Government to ensure that the workers
at the company are free to choose the union they wish to join and that the
SVATH may recruit members, represent them and organize its activities
without interference from the authorities or the employer and requests the
Government to keep it informed of the measures taken and the developments
in this regard.

(c)

The Committee requests the Government to keep it informed of the outcome
of the pending proceedings in the case of the 17 persons charged in relation
to the truck drivers’ strike and to send a copy of the judgments in their cases
once they are issued. It further once again urges the Government to take all
necessary measures to ensure that no one is imprisoned merely for having
organized or having peacefully participated in the truck drivers’ strike in
September 2018 and to confirm that the only persons charged or pursued in
relation with this action are the 17 persons to which it has referred.

(d)

Recalling that no one should be imprisoned for exercising their right to
freedom of association, the Committee requests the Government to indicate
whether there are any charges still pending against the members of the Free
Union of Workers of Iran, Jamil Mohammadi or Shapour Ehsani Raad and if so,
to specify the nature thereof.

(e)

Welcoming the Government’s indication that it will make serious effort to
pursue the recommendations of the Committee through the Human Rights
Office of the Judiciary, the Committee must once again urge it to continue
intensifying these efforts in order to ensure that peaceful and legitimate
union activities such as those mentioned above do not entail criminal charges
and sanctions for trade unionists and that the convictions on such charges are
immediately reviewed. The Committee requests the Government to keep it
informed of the steps taken in this regard and of any progress made to review
the conviction of Mr Azimzadeh with a view to his release.

(f)

The Committee draws the Governing Body’s attention to the extremely
serious and urgent nature of this case.
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Case No. 3353
Definitive report
Complaint against the Government of Ireland
presented by
the Association of Secondary Teachers, Ireland (ASTI)
Allegations: The complainant alleges that by according favourable treatment to another union,
the Government influenced the choice of teachers as to which union they should join or in
which union they should remain and thereby violated Conventions Nos 87 and 98

678. The complaint is contained in communications dated 4 March, 30 April, 24 October and
14 November 2019, and 17 February 2020 from the Association of Secondary Teachers,
Ireland (ASTI).
679. The Government provided its observations in communications dated 27 September
2019, and 27 January and 24 April 2020.
680. Ireland has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
681. In its communications dated 4 March, 30 April, 24 October and 14 November 2019, and
17 February 2020, ASTI explains that it is a registered trade union representing some
18,000 secondary school teachers in Ireland and that it is affiliated to the Irish Congress
of Trade Unions (ICTU). It further explains that traditionally, teachers were organized by
either ASTI or the Teachers Union of Ireland (TUI), based on which one of the two main
types of Irish secondary schools employed the teachers. ASTI traditionally organized
teachers exclusively in “Voluntary Secondary Schools” (predominantly secondary schools
which are owned by religious congregations and are managed on behalf of these
congregations by boards or management), while TUI traditionally organized teachers
exclusively in “Vocational Schools” (secondary schools which were established by the
State from the 1930s to complement the existing provision and to prepare pupils for the
workplace by equipping them with appropriate vocational skills and administered by
Education and Training Boards). Since the 1960s–70s, other types of schools have been
providing secondary education – Community Colleges, Community schools,
Comprehensive schools and Education Together schools – and both unions (ASTI and
TUI) have organized teachers in those schools.
682. ASTI indicates that following a severe monetary crisis in 2008, the Government
introduced austere fiscal measures through a series of Financial Emergency Measures
in the Public Interest (FEMPI) Acts. Among such measures were reduction in public
services pay (including that of teachers), the imposition of a pension levy and the freezing
of increments. ASTI further indicates that as the financial situation improved, the
Government engaged in gradual pay restoration through a series of the following Public
Service Stability Agreements (PSSAs) and consequent amendments to the FEMPI Acts:

 the Croke Park Agreement, 2010-2014;
 the Haddington Road Agreement, 2013-2016;
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 the Lansdowne Road Agreement, 2013-2018; and
 the Public Service Stability Agreement, 2018-2020
683. According to the complainant, the reduction in pay and the freezing of increments was
initially applied to all public sector workers (including teachers), regardless of which
trade union the workers were members. However, by 2013, the FEMPI Acts were
reflecting the Government’s cognisance of the fact that different unions might adopt
different attitudes/approaches to FEMPI. In this respect, ASTI indicates that the FEMPI
Act 2013 differentiated between public servants “to whom a collective agreement
relates” and those to whom no such agreement relates, providing that the suspension
of increments and pay scales for which that Act provided should apply to the former
group “only to the extent specified in the agreement or … with such modifications as are
specified in the agreement”. As concerns teachers, this distinction was first drawn in
Department of Education and Skills (DES) Circular Letter of 22 April 2016 (CL 0030/2016).
According to the complainant, it announced the expiry of increment measures under the
terms of the Haddington Road Agreement, stating that no increment would be deferred
beyond 1 July 2017, as a result of measures contained in that Agreement, and further
went on to state that “incremental progression may … be suspended for certain grades”
and announced the suspension of incremental progression for a further year, until 1 July
2018, for “grades not covered” by the PSSAs 2013-2018 (Haddington Road
Agreement/Lansdowne Road Agreement). The ASTI alleges that although no distinction
was expressly drawn between members of different trade unions in the Circular,
incremental progression was to resume on 1 July 2017, for those teachers covered by
the Public Service Stability Agreements 2013-2018, whereas for those who were not,
incremental progression was to be suspended until 1 July 2018.
684. ASTI indicates that the Public Service Pay and Pensions Act, 2017 subsequently went on
to draw a distinction between public servants who are covered by the Public Service
Stability Agreement 2018-2020 (“covered public servants”) and those who are not (“notcovered public servants”), providing for restoration – further to the restoration provided
for under the FEMPI Act of 2015 – of the basic salaries of public servants, which were
reduced by the FEMPI Acts. However, where a recognized trade union, such as ASTI, has
not notified Ireland’s Workplace Relations Commission (WRC) in writing of its assent to
be bound by the Public Service Stability Agreement 2018-2020, the members of that
trade union (and those non-members who are in the same grade or category) are treated
as “non-covered servants” (section 3 of the 2017 Act). Non-covered public servants secure
the same progression as covered public servants but at a much slower rate. Moreover,
such (non-covered) public servants will not receive any incremental increases for the
duration of the Public Service Stability Agreement 2018-2020 (i.e. until 31 December
2020) (section 22 of the 2017 Act). ASTI alleges that essentially, teachers/public servants
who did not engage in industrial action were “covered”; those who engaged in industrial
action were “not covered” – the former were treated more favourable than the latter.
685. The complainant indicates that under the PSSAs, an additional 33 hours per annum were
required of teachers to “facilitate, at the discretion of the management, school planning,
continuous professional development, induction, substitution and supervision (including
supervision immediately before and after school times)” (“the Croke Park hours”). ASTI
further indicates that in May 2016, its members voted “not to fulfil the Croke Park hours”
and to engage in industrial action with effect from 11 July 2016.
686. Against the background described above, ASTI considers that an explicit distinction was
drawn between its members and those of the TUI in the DES Circular Letter of 4 July 2016
(CL 0045/2016). ASTI explains that the TUI is a registered trade union, also affiliated to
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the Congress, which represents 15,000 teachers and lecturers engaged in the secondary,
higher and further education. ASTI submits that by virtue of this Circular Letter, only TUI
members were to receive the payroll adjustments provided for in the PSSAs, which
included a gross additional payment of €1,952 integrated into salary and the restoration
of incremental progression together with protection against compulsory redundancy.
ASTI explains that this is because the TUI had agreed to be bound by the relevant PSSAs
and as such were deemed to be encompassed by its terms. However, insofar as ASTI
members were concerned, incremental progression was suspended, they did not receive
a “moiety” which was paid to teachers who were covered by the Lansdowne Road
Agreement, and they were deprived of alleviation measures which were applied to other
teachers who lost pensionable salary both through the FEMPI Act 2013 pay reduction
and the withdrawal of the supervision and substitution allowance under the Haddington
Road Agreement, any beneficial measures introduced following a review of usage of the
Croke Park hours to take place in the 2016–17 school year, improved fixed-term and parttime arrangements which had been conferred on teachers in 2015, protection against
compulsory redundancy and entitlements to “ex-gratia” payments in redundancy
situations.
687. ASTI refers to a decision of the Labour Court in which a representative of the DES
informed the Court that CL 0045/2016 “was issued in haste, four days following the
rejection of the [Lansdowne Road] by ASTI” (Dublin and Dun Laoghaire Education and
Training Board v. Flynn PWD 1825). According to ASTI, the Labour Court decision
confirmed that non-TUI members (unless they were employed in a “TUI only school”) and
ASTI members who had fully complied with the terms of the Lansdowne Road Agreement
were prevented from benefiting from the provisions of CL 0045/2016.
688. On 10 June 2017, ASTI members voted to suspend the industrial action. Consequently,
since that date, they have been treated as “covered public servants”. Thus, as of that date
and insofar as ASTI members were concerned, incremental progression was restored, as
was the “moiety” which was paid to teachers who were covered by the Lansdowne Road
Agreement and alleviation measures which were applied to other teachers who lost
pensionable salary both through the FEMPI Act 2013 pay reduction and the withdrawal
of the supervision and substitution allowance under the Haddington Road. Other
beneficial measures introduced following a review of usage of the Croke Park hours to
take place in the 2016–17 school year, improved fixed-term and part-time arrangements
which had been conferred on teachers in 2015, protection against compulsory
redundancy and entitlement to “ex-gratia” payments in redundancy situation (per
CL 0045/2016) were all implemented for ASTI members. However, ASTI members are
subjected to continuing disadvantage, insofar as their incremental dates are concerned.
689. ASTI indicates that in May 2017, the DES addressed “[a] specific question…raised in
relation to increment payment dates in future years and specifically whether these would
revert to a teacher’s original increment dates”. The DES noted the position which had
been set out by ASTI representatives in a discussion at that time and stated that, “while
the question [did] not fall to be considered at [that] point, it would fall to be considered
in the context of the ASTI’s formal entry to the applicable collective agreement”. In other
words –unless and until ASTI signs up to a national collective agreement, e.g., the Public
Service Stability Agreement 2018-20, nothing will be done to ameliorate the long-lasting
effects of this extraordinary imposition.
690. According to ASTI, in November 2017, a commitment was secured from the DES to enter
discussions on the issues of increments before any potential ballot that would formally
draw ASTI into such an agreement. Therefore, its members would know, while they are
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balloting, what the arrangements regarding the incremental dates would be if they
accepted the agreement. However, it was subsequently clear that it would only be in the
context of formal entry into an agreement such as the Public Service Stability Agreement
2018-20 that the outcome of such negotiations would be implemented. According to
ASTI, the DES has subsequently indicated that if ASTI were to ballot to enter the Public
Service Stability Agreement 2018-20, it would engage with the ASTI but could not give
any promise that there would be any incremental date restoration for the duration of
the Agreement (i.e. before 31 December 2020) as no more money would be made
available during this Agreement, but that the Department was not ruling out final
resolution of the issue in the longer term.
691. ASTI also alleges that on 3 February 2019, the Prime Minister had publicly acknowledged
that the Government penalized ASTI members because they “pulled out of the
Agreement, went on strike and as the result of that they didn’t get the benefits of the
pay agreement”. The complainant points out, by way of example, that the consequences
of the strike by nurses (who, like the teachers, are public servants to whom the above
legislative acts apply) was not dealt with in the same manner, as the Government did not
consider stopping the pay increments to sanction the nurses’ trade union for going on
strike.
692. ASTI concludes that the favourable treatment afforded to TUI is not based on any
objective criteria other than a desire to punish ASTI for exercising its right not to be
forced into agreeing to be bound by a national agreement which it believed to be inimical
to the interests of teachers. It believes that the reason ASTI members were treated as
“not-covered public servants” from 11 July 2016 was because of its engagement in
industrial action. ASTI believes that by placing the TUI at such an advantage to ASTI, the
Government has influenced the choice of teachers regarding the trade union to which
they intend to belong, since they would undeniably want to belong to the trade union
they perceive as being best able to serve their interests even if their natural preference
would have led them to join, or remain in, ASTI for occupational, political, social or other
reasons. The complainant alleges that there is ample evidence to support this allegation.
Between 1 January and 10 June 2017, 1,235 ASTI members resigned from their union
membership; at least 1,059 of whom sought, and were admitted into, the TUI
membership (subsequently, 121 re-joined ASTI). ASTI considers that the motivating
factor explaining change of trade union membership was clearly the financial incentives
offered in CL 0045/2016. ASTI alleges that the loss of subscription income from January
2017 until 13 June 2019, amounted to a financial loss of €606,700. The complainant
indicates that it wrote to the ICTU complaining that the TUI breached the terms of the
ICTU Constitution, and that its complaint was upheld by the Disputes Committee of the
ICTU. ASTI considers that the change in membership between two trade unions is
entirely due to the actions of the Government, which provided financial and other
incentives for teachers to leave ASTI and join the TUI. It points out that a number of
teachers who resigned from their ASTI membership have specifically cited the reason for
leaving the union as the withdrawal of the arrangements regarding the transition from
fixed-term contracts to contracts of indefinite duration (CID). The complainant refers to
CL 0045/2016, which provided for the withdrawal of CL 0024/2015 (according to which
teachers on fixed-term contracts could transition to CIDs after two years) in respect of
teachers not covered by the Lansdowne Road Agreement. The withdrawal of these
arrangements meant that ASTI members reverted to being governed by the provisions
of the Protection of Employees (Fixed-Term Work) Act 2003, which provides for a fouryear period transition.
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The Government’s reply
693. In its communications dated 27 September 2019, and 27 January and 24 April 2020, the
Government provides the following observations on the allegations in this case.
694. At the outset, the Government emphasizes that it places considerable emphasis on
industrial relations; that it has provided a legislative framework for industrial relations
processes for many decades; and that it has a long history of public service collective
bargaining resulting in a succession of collective agreements, many of which pre-date
the financial crisis. The Government points out that it is an accepted principle of
participation in the various partnership agreements that in order to avail of the benefits
of a collective agreement, one has to be a party to the agreement. Thus, it is well
understood by the public service unions that being outside of a public sector agreement
is likely to place their members at a financial disadvantage, since the very nature of
national collective agreements is that there are no alternative routes to securing benefits
which are equal to or greater than those provided for by the agreement. The
Government explains that the most important aspect of Ireland’s partnership agreement
model is that each national collective agreement is concluded under the aegis of the
State’s industrial relations machinery and, as such, is negotiated and ultimately agreed
between public service unions, employers’ representatives and the Government. The
model does not operate to allow the State to simply present participants with a series of
options on a “take it or leave it” basis; instead, all parties negotiate the terms of such
agreements and understand that compliance with national collective agreements
provides the exclusive route to achieving the benefits provided for by such agreements.
695. The Government indicates that following the global economic downturn, it was required
to undertake a series of budgetary and fiscal measures to address the serious economic
decline. From 2007 to 2010, there was an 11 per cent reduction in real GDP, a 23 per cent
decline in investment, and a 7 per cent reduction in personal consumption.
Unemployment grew from 5 per cent in 2008 to 15 per cent in 2012. By the end of 2009,
the Government’s general gross debt reached 66 per cent of the GDP. It was estimated
that the ratio would be 95 per cent of the GDP at end of 2010. The extent of the
disturbance to the national economy was such that the Government had to avail itself of
a financial assistance programme established by the European Union and the
International Monetary Fund (IMF) with funding provided by the European Financial
Stabilisation Mechanism, the European Financial Stability Facility, bilateral lenders and
the IMF. As a condition of that financial assistance programme, and in order to reduce
its indebtedness, it was necessary for the Government to achieve further significant
savings in its expenditure on remuneration and in its expenditure on public service
pensions as a contribution to the reduction of the national shortfall between revenue
and expenditure.
696. The severity of the situation also required the introduction, by way of legislation, of a
series of amendments to the terms of public service employment contracts, which was
unprecedented in the history of the State. This legislation comprised of a number of Acts
of Parliament – initially, the FEMPI Acts and subsequently, the Public Service Pay and
Pensions Act 2017. The objective of the FEMPI legislation was initially to reduce
expenditure in order to maintain international confidence, to protect credit ratings, as
well as to take urgent steps to restore the State’s competitiveness and make savings on
both direct and indirect expenditure on remuneration.
697. Parallel to the FEMPI and the public service pay legislation, the changes required by the
fiscal policy and structural reform measures in terms of public service pay were also
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progressed by the Public Service Agreements 2010-2020. Public service unions, such as
ASTI, concluded a series of collective agreements with the Government. In recognition
of the fact that these public service unions had positively engaged in a collective
agreement with the Government (and where such an agreement was registered with the
Labour Relations Commission (LRC)), members of the signatory public service unions
were subject to more favourable terms and conditions than the baseline provisions
included in the FEMPI legislation, which applied to all other public servants. In total, the
Government and public service unions (including ASTI) entered into a series of four
sequential public service agreements effective from 2010 to 2020. Taken together, the
four collective agreements have had the effect of contributing to the improvement of
the State’s finances by both amending existing contractual arrangements by way of
collective agreement and addressing the benefits associated with public service
employment. The Government explains that the four agreements are as follows:
(a)

The Public Service Agreement 2010-2014 (the “Croke Park Agreement”), which
provided for the introduction and operation of pay rates and flexibilities in the
delivery of public services in lieu of reductions in public sector pay rates, among
other provisions.

(b)

The Public Service Stability Agreement 2013-2016 (the “Haddington Road
Agreement”) subsumed the Croke Park Agreement and introduced a series of payrelated measures including a freeze on increments.

(c)

The Public Service Stability Agreement 2013-2018 (the “Lansdowne Road
Agreement”) extended Haddington Road and commenced the process for the
partial restoration of public service pay.

(d)

The Public Service Stability Agreement 2018-2020, which replicated the terms of
earlier agreements and continued the process of restoring public service pay.

698. The Government understands that the ASTI’s allegation primarily concerns the
Lansdowne Road Agreement, which took effect in May 2015 and was a renegotiation of
the existing Haddington Road Agreement. While ASTI members did not accept the
Lansdowne Road Agreement, as a member organization of the ICTU, which voted to
accept the Agreement, ASTI was initially covered by that Agreement and bound by ICTU’s
collective decision-making.
699. The Government explains that as part of the Croke Park Agreement, ASTI agreed to
increase teachers’ working hours by 33 hours per year without any change in
remuneration (“the additional hours”). In contrast, the working hours of other public
servants increased by an average of 101 hours. Following the 2013 renegotiation of that
agreement (Haddington Road Agreement), ASTI agreed to a further increase of six hours
under the supervision and substitution scheme with the removal of the allowance
associated with these hours.
700. The Government points out that the Public Service Agreements and legislative measures
operated in tandem. Thus, in order to give effect to certain provisions of the Haddington
Road Agreement, the Government introduced the FEMPI 2013, which provided, in
particular, for the application of an increment freeze and suspension of pay scales
applying to public servants (section 7(1)) and for the possibility of a collective agreement
registered with the LRC operating to exempt public servants who fell within the scope of
the collective agreement from that provision (section 7(5)).
701. The Government explains that the Haddington Road Agreement also provided for a
mechanism to resolve disagreements. The parties recognized the importance of stable
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industrial relations and the maintenance of a well-managed industrial relations
environment. They therefore agreed to refer their disputes to the LRC, the Labour Court,
or other agreed machinery. In particular, the parties agreed not to have recourse to
strikes or other forms of industrial action. Accordingly, once a representative
organization, such as ASTI, engaged in industrial action and failed to apply the dispute
resolution procedures provided for in the relevant Public Service Stability Agreement,
then members of that organization were considered to have breached the Agreement
and were no longer eligible to benefit from it. Any preferential regime envisaged by the
Agreement no longer applied to them.
702. The Government indicates that in May 2016, following rejection of a number of
opportunities to engage in negotiation of matters in dispute with the DES and other
employer representatives, ASTI members voted to stop providing the “additional hours”
as of 11 July 2016. As a result of the threatened industrial action, in early July 2016,
officials of the DES and the Department of Public Expenditure and Reform (DPER) met
with ASTI and offered to delay the implementation of the measures associated with
ASTI’s withdrawal from the agreement in order to allow ASTI further time and space to
consider its position and for further engagement on the issue. This offer was rejected
and ASTI reiterated its decision to withdraw from the Agreement. Nonetheless,
throughout August 2016, DES and DPER officials repeated their offer to ASTI
representatives for the union to suspend its decision to withdraw from the Agreement
and proposed that the DES would suspend the implementation of the measures in
dispute. In fact, throughout May and June 2016, the Minister for Education reiterated his
invitation to ASTI to discuss issues of mutual concern on several occasions, including via
the parliamentary process, by correspondence and at meetings between the parties. The
Minister again repeated this offer in correspondence to the ASTI President in September
2016. Yet again, these repeated offers were refused and ASTI proceeded with industrial
action. The Government points out that at all times ASTI was notified by the relevant
departments of the implications of its decision and the fact that the envisaged industrial
action would result in the loss of benefits accruing under the Public Service Agreement
in force. Thus, the State did all within its ability to ensure that ASTI had a clear
understanding of the consequences of its decision to repudiate the terms of the relevant
Public Service Agreement.
703. The Government indicates that notwithstanding the attempts by the State to appeal to
ASTI, the latter issued a directive to its members to cease providing “additional hours”
with effect from 11 July 2016. Given the position adopted by ASTI, the DPER wrote to the
Workplace Relations Commission (the successor body to the LRC) advising that since ASTI
had not confirmed that its members would cooperate under the Lansdowne Road
Agreement, it was understood that it had ceased to operate within the agreement as of
1 July 2016 and that section 7(1) of FEMPI 2013, which prescribed an increment freeze
for all public servants not covered by a collective agreement, would apply to its members
by default. The Government further indicates that on 14 July 2016, the DES issued
CL 0045/2016 outlining the benefits arising from the Lansdowne Road Agreement and
related reform measures, which would no longer apply to ASTI members who had
withdrawn from the Public Service Agreements.
704. The Government indicates that as ASTI suspended its industrial action on 10 June 2017,
its members were considered once again to be in compliance with the provisions of the
Lansdowne Road Agreement. Thus, ASTI members could enjoy the benefits of the Public
Service Agreements from that date onwards.
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705. The Government points out that at all times it has been entirely objective and treated
ASTI, while it was bound by the Lansdowne Road Agreement, in the same way as any
other union that committed to that Agreement. When ASTI withdrew from that
Agreement, it was equally treated in the same way as any other non-party union, that is,
in accordance with the provisions of the applicable legislation, that is, FEMPI 2013. The
Government further points out that it did not treat more favourably the members of TUI
over the members of ASTI. When ASTI unilaterally decided to withdraw from the
collective agreement, it did so in the clear knowledge that the default position would be
the application of section 7 of FEMPI 2013 to reduce pay and related benefits for public
servants. The Government considers that ASTI was fully aware that its unilateral step
would result in its members no longer receiving the benefits prescribed by the relevant
collective agreement in contrast to the TUI, whose members would continue to enjoy the
benefits of that Agreement given that they remained subject to its terms.
706. The Government reiterates that as a simple proposition of industrial relations, it must be
the case that those unions which choose not to comply with collective agreements are
not entitled to benefit therefrom. It considers that it has acted in an entirely objective
manner. The legislative framework provided by the FEMPI Acts, and in particular FEMPI
2013, is generally applicable and not directed at any particular union. Similarly, the Public
Service Pay Agreements provide for a framework, which public sector unions can agree
to opt into. Neither the legislation nor the collective agreements themselves constitute
either a direct or indirect attempt to influence workers in their choice of a particular trade
union. The Government considers that ASTI’s contention that the negative consequences
for its members of its decision to opt out of the Lansdowne Road Agreement constitute
a form of inappropriate direct or indirect Government influence in the choice of trade
union is entirely misconceived. The Government points out that no direct or indirect
attempt to influence trade union choice of workers arises in this case: the benefits of the
Public Service Agreements are only available to those compliant with the relevant
agreement; when organizations fall outside the scope of the relevant agreement, they
necessarily fall outside the scope of exemptions provided for by FEMPI legislation.
707. The Government also points out that ASTI fails to identify any statutory or contractual
provision that would entitle its members to receive retrospectively the benefit of pay
increments which it would have received were it not for ASTI’s decision to withdraw from
the Lansdowne Road Agreement in the 2016–17 period. The Government states that
ASTI’s claim appears to be that a union which does not embrace a collective agreement
should not, as a result, be at any disadvantage. The Government considers that treating
ASTI members as if they were at all times compliant with the relevant collective
agreement and, in particular, had worked the “additional hours” when they did not,
would be unfair and would in effect undermine the State’s ability to engage effectively
with trade unions in the context of collective bargaining and the State’s entire collective
bargaining regime would be rendered ineffective.
708. Regarding the example of a dispute involving a nurses’ organization referred to by ASTI
to support its allegation, the Government observes that these two situations are not
comparable. ASTI withdrew from the Lansdowne Road Agreement without operating the
dispute resolution procedure provided therein. By contrast, the nurses’ union in question
did not withdraw from the Public Service Stability Agreement 2018-2020. Rather, it
cooperated with the dispute resolution procedure (involving the Labour Court), as per
that Agreement. The Government concludes in this respect that this allegation is
misconceived and unsubstantiated, as ASTI refused to engage with the dispute
resolution process provided for by the Lansdowne Road Agreement. According to the
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Government, ASTI chose not to comply with the relevant agreements and consequently
was not entitled to benefit from the more generous provisions provided therein.
709. The Government considers that while ASTI is now in compliance with the Public Service
collective agreements, it has not identified any basis for its contention that it is or was
somehow discriminated against in a manner that constitutes a breach of the ILO
Conventions by reason of the fact that, for a given period it did not benefit from the
preferential regime provided for by the agreement it had withdrew from. The
Government considers that the fact that ASTI members left their union and joined the
TUI is not evidence of discrimination prohibited by the ILO Conventions. Rather, it
reflects the freedom of choice of individual trade union members to join a union, which
benefitted from a preferential regime such as that which was enjoyed by the TUI. It
points out that it did not provide any incentives for individual teachers to join the TUI as
opposed to ASTI. The preferential regime provided for by the Public Service Agreement
framework was open to the members of any union, which agreed to its terms.
710. The Government indicates that ASTI’s suggestion that there is a material difference in
wording between FEMPI 2013 and the DES CL 0045/2016 is misconceived. The Circular
referred to “covered” grade. However, the Circular clearly referred to the extent to which
a public servant was “covered” by a collective agreement (the Lansdowne Road
Agreement at the time). There is no material distinction between the language of FEMPI
2013 addressing public servants “to whom a collective agreement relates” and the
reference in the Circular to “covered grade”. The Government points out that while it is
true that a distinction was drawn by the Circular between public servants (in this
instance, teachers) who engaged in lawful industrial action and those who did not, it
explains that this is because ASTI, by electing to choose the route of industrial action
breached the relevant collective agreement and knowingly brought its members outside
the scope of the Agreement.
711. The Government considers that ASTI’s complaint should be dismissed for the reasons
outlined above.

C.

The Committee’s conclusions
712. The Committee notes that this case concerns allegations that the Government influenced the
choice of teachers as to which union they should join or in which union they should remain by
according favourable treatment to another union. It observes that the information provided
by the complainants and the Government with respect to the legislative framework and events
leading to the complaint can be summarized as follows.
713. To address the 2008 financial crisis, the Government introduced certain measures, which
included reduction in public service pay, the imposition of pensions levy and the freezing of
increments through the Financial Emergency Measures in the Public Interest (FEMPI) Acts. The
initial FEMPI Act 2009 was amended several times between 2009 and 2015 to reflect the
evolving economic situation and to link the measures under the Act with the collective
agreements in force, which operated in tandem with the legislation. The FEMPI Act 2013,
provided, for instance, for an increment freeze and suspension of pay scales applying to public
servants (section 7(1)) and a possible exemption from this rule for public servants covered by
a collective agreement registered with the Labour Relations Commission (LRC) (section 7(5)).
Thus, the FEMPI Act 2013 differentiated between public servants “to whom a collective
agreement relates” and those “to whom no such agreement relates”.
714. In this respect, four agreements were concluded between the Government and the public
sector unions between 2010 and 2018 – the Public Service Stability Agreements (PSSAs), which
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accorded to its signatories certain preferential, or additional rights, as compared to the FEMPI
Acts. The Committee notes that under the PSSAs, starting with the first, that is, the Croke Park
Agreement (2010-2014), an additional 33 hours per annum was required of teachers to
“facilitate, at the discretion of the management, school planning, continuous professional
development, induction, substitution and supervision”. The Haddington Road Agreement
(2013-2016), subsumed the Croke Park Agreement and introduced a series of pay-related
measures including a freeze on increments, while the Lansdowne Road Agreement (20132018), which entered into force in May 2015, extended the Haddington Road Agreement and
commenced the process for the partial restoration of public service pay. The Public Service
Stability Agreement 2018-2020 replicated the terms of earlier agreements and continued the
process of restoring public service pay. The Committee notes from the four PSSAs, that the
parties recognized the importance of stable industrial relations and the maintenance of a
well-managed industrial relations environment to minimize disputes. The parties agreed to
refer their disputes to the dispute resolution procedures (LRC, the Labour Court, or other
agreed machinery) and not to have recourse to strikes or other forms of industrial action. The
Committee understands that ASTI was initially covered by the first three Agreements due to its
affiliation to the ICTU, a party to the PSAAs.
715. The Public Service Pay and Pensions Act, 2017, went to draw a distinction between public
servants who are covered by the Public Service Stability Agreement 2018-2020 (“covered public
servants”) and those who are not (“not-covered public servants”), providing for restoration –
further to restoration provided for under the FEMPI Act of 2015 – of the basic salaries of public
servants, which were reduced by the FEMPI Acts. Non-covered public servants secure the same
progression as covered public servants but at a much slower rate. Moreover, according to
section 22 of the Act, non-covered public servants will not receive any incremental increases
for the duration of the Public Service Stability Agreement 2018-2020 (i.e. until 31 December
2020).
716. As concerns teachers specifically, the above instruments were further complemented by
CL 0030/2016 of 22 April 2016 and CL 0045/2016 of 4 July 2016 by which the DES notified the
managerial authorities of recognized primary, secondary, community and comprehensive
schools and the chief executives of education and training boards of certain matters arising
out of Agreements. CL 0030/2016 announced the suspension of incremental progression until
1 July 2018, for “grades not covered” by the PSSAs 2013-2018 (Haddington Road
Agreement/Lansdowne Road Agreement), whereas incremental progression was to resume on
1 July 2017 for those teachers covered by these Agreements. CL 0045/2016 outlined the
benefits arising from the Lansdowne Road Agreement and related reform measures and made
a distinction between teachers covered and not covered by the Lansdowne Road Agreement.
717. The Committee notes that in May 2016, ASTI members voted not to fulfil the additional
33 hours provided by the Agreements in force as from 11 July 2016, thereby effectively
engaging in an industrial action. By virtue of that industrial action, ASTI was considered to be
no longer covered by the Lansdowne Road Agreement, its members’ incremental pay
progression was suspended, they did not receive a “moiety” which was paid to teachers
covered by the Lansdowne Road Agreement and they were deprived of other alleviation and
beneficial measures.
718. On 10 June 2017, ASTI members voted to suspend the industrial action. Consequently, and as
of that date, ASTI members were treated as public servants covered by the Lansdowne Road
Agreement: the incremental progression was restored for the ASTI members, as was the
“moiety” and other alleviation measures and benefits. However, insofar as the incremental
payment dates were concerned, ASTI members were in a different situation than members of

 GB.340/INS/16

202

the unions who never withdrew from the Agreement. The situation was not resolved under the
latest Agreement, which is currently in force and gave rise to the complaint.
719. The Committee notes ASTI’s allegation that by being subjected to continuing disadvantage
compared to members of the TUI, its members are being punished for their participation in
an industrial action. ASTI explains that the legislation and the CLs made a distinction between
teachers/public servants who did not engage in industrial action and thus “covered” by an
agreement and those who engaged in industrial action and thus “not covered” by an
agreement – the former were treated more favourably than the latter. ASTI alleges that the
Government has thereby influenced teachers’ choice regarding the trade union to which they
wish to belong, since they would undeniably want to belong to the trade union they perceive
as being best able to serve their interests. According to ASTI, between 1 January and 10 June
2017, 1,235 members resigned from their association and at least 1,059 of those sought and
were admitted into TUI membership. This resulted in financial loss for the union. ASTI
considers that such discrimination by the Government is contrary to freedom of association
and the effective recognition of collective bargaining.
720. The Committee notes the Government’s explanation that any difference in treatment between
ASTI and the other unions which at all times remained bound by the PSSAs is entirely due to
the decision of ASTI to withdraw from the Agreement and instead, to subject themselves to the
provisions of section 7(1) of FEMPI Act 2013. The Government asserts that once a
representative organization, such as ASTI, has engaged in industrial action and failed to apply
the dispute resolution procedures provided for in the relevant PSSA, then members of that
organization are considered to have breached the Agreement and are no longer eligible to
benefit from it. Any preferential regime envisaged by the Agreement no longer applied to ASTI
following its action. The Government points out that at all times ASTI was notified by the
relevant departments of the implications of its decision and the fact that the envisaged
industrial action would result in the loss of benefits accruing under the PSSA in force. Thus,
the State did all within its ability to ensure that ASTI had a clear understanding of the
consequences of its decision to repudiate the terms of the relevant PSSA.
721. The Government further points out that at all times it has been objective and treated ASTI,
while it was bound by the Lansdowne Road Agreement, in the same way as any other union
that committed to that Agreement. When ASTI withdrew from that Agreement, it was equally
treated in the same way as any other non-party union, that is, in accordance with the
provisions of the applicable legislation – the FEMPI Act 2013. Once ASTI fell outside the
Lansdowne Road Agreement, its members necessarily lost the benefit of the exemption from
the statutory increment freeze. The Government also points out that ASTI fails to identify any
statutory or contractual provision that would entitle its members to receive retrospectively the
benefit of pay increments which it would have received were it not for ASTI’s decision to
withdraw from the Lansdowne Road Agreement in the 2016–17 period. The Government
considers that treating ASTI members as if they were at all times compliant with the relevant
collective agreement and, in particular, had worked the “additional hours” when they did not,
would be unfair and would in effect undermine the State’s ability to engage effectively with
trade unions in the context of collective bargaining, rendering the State’s entire collective
bargaining ineffective.
722. The Committee recalls that it has always considered that agreements should be binding on
the parties. Mutual respect for the commitment undertaken in collective agreements is an
important element of the right to bargain collectively and should be upheld in order to
establish labour relations on stable and firm ground. [see Compilation of decisions of the
Committee on Freedom of Association, sixth edition, 2018, paras 1334 and 1336].
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723. The Committee understands that once ASTI withdrew from the collective agreement in force,
legislative provisions of FEMPI Act 2013 became applicable to its members, which made a
distinction between public servants covered by an agreement and those not covered by one.
This situation was at all times objectively known to the parties; CL 0045/2016 had only clarified
application of this distinction in the education sector following ASTI’s withdrawal from the
Lansdowne Road Agreement by virtue of an industrial action. The Committee sees no
discriminatory action on the part of the Government in this respect and therefore cannot
conclude that the withdrawal of ASTI members from their membership and their decision to
join the TUI can be attributed to the Government.
724. The Committee notes ASTI’s indication that while the rights of its members under the PSSA
were restored once they were again covered by the PSSA as from 10 June 2017, the incremental
dates were not restored retroactively. The Committee understands that restoration of the
incremental date, thereby creating a situation as if ASTI had never withdrawn from the
agreement, would have placed its members in a situation equivalent to the situation of
members of other unions, which had remained continuously bound by the terms of the PSSAs.
The Committee considers that in the absence of an agreement between the parties to that
effect, the fact that ASTI members did not receive retroactive benefits in the form of the
restoration of incremental dates, is not a violation of ASTI’s collective bargaining rights.
725. Furthermore, while the Committee’s competence to examine allegations is not subject to the
exhaustion of national procedures, it notes that the PSSAs provide for a dispute resolution
procedure regarding matters covered by the Agreement in force. The Committee observes that
the complainant did not resort to these procedures to address the issues relating to the
application of the PSSA to which it is now a party.
726. For the reasons outlined above, the Committee considers that this case does not call for further
examination.

The Committee’s recommendation
727. In the light of its foregoing conclusions, the Committee invites the Governing Body
to decide that the present case does not call for further examination.

Case No. 3081
Report in which the Committee requests
to be kept informed of developments
Complaint against the Government of Liberia
presented by
the Petroleum, Oil, Chemical, Energy and General Services
Union of Liberia (POCEGSUL)
Allegations: Unilateral cancellation by the employer of the collective bargaining agreement and
unfair dismissal of trade union leaders

728. The Committee last examined this case (which was first submitted in 2014) at its
October 2018 meeting, when it presented an interim report to the Governing Body [see
387th Report, paras 512–522, approved by the Governing Body at its 334th Session
(October–November 2018)]. Link to previous examination.
729. The Government sent observations in a communication dated 10 September 2020.
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730. Liberia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

Previous examination of the case
731. In its previous examination of the case in October 2018, the Committee made the
following recommendations [see 387th Report, para. 522]:

B.

(a)

The Committee regrets that, despite the time that has elapsed, the
Government has still not replied to the Committee’s previous
recommendations. The Committee urges the Government to be more
cooperative in the future and to provide its observations on the
complainant’s allegations without further delay.

(b)

The Committee requests the Government to reply in full to the allegations
that statements were made by the employer with regard to the remittance
of union dues and at the impact that such statements might have on the
exercise of trade union rights at the airport.

(c)

The Committee requests the Government to keep it informed of the
outcome of the investigation by the Labour Standards Division of the
Ministry of Labour into Mr Weh’s dismissal. It further requests the
Government to indicate whether Mr Garniah’s dismissal is covered by the
same investigation and, if not, to conduct an immediate inquiry into the
grounds for his dismissal and keep it informed of developments. If it is
found that Mr Weh and Mr Garniah were dismissed for the exercise of
legitimate trade union activities, the Committee requests the Government
to take the necessary steps to ensure that they are fully reinstated, without
loss of pay. In the event that reinstatement is not possible, for objective and
compelling reasons, the Committee requests the Government to take the
necessary measures to ensure that they are paid adequate compensation
which would represent a sufficiently dissuasive sanction for anti-union
dismissals.

(d)

Emphasizing that workers’ and employers’ organizations should not be
subject to retaliatory measures for having lodged a complaint with the
Committee on Freedom of Association, the Committee requests the
Government to provide further information in response to the allegations
that the Ministry of Labour has denied workers the right to join the union
and has refused to process documents in relation to organizing submitted
by the complainant. The Committee also invites the complainant to provide
additional information to the Government with respect to this allegation.

(e)

The Committee encourages the Government to consider availing itself of
the technical assistance of the Office with a view to addressing the
Committee’s recommendations and strengthening the capacity of the
Government and the social partners.

The Government’s reply
732. In a communication dated 10 September 2020, the Government states that the Union’s
rights were restored after examining the complainant’s allegations in 2018, and that
following an intervention by the Ministry of Labour in the same year, the escrow on union
dues was lifted and the corresponding dues were remitted to the union. The Government
also declares that it has reopened an investigation into the dismissals of Mr Weh and
Mr Garnia, respectively the President and the Secretary-General of the RIAWU, and that
it will provide an update in this respect.
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The Committee’s conclusions
733. The Committee recalls that this case concerns allegations of the unilateral cancellation by the
employer of a collective bargaining agreement (CBA) signed between the management of the
airport and the workers’ union; the anti-union dismissal of the President and the SecretaryGeneral of the Roberts International Airport Workers Union (RIAWU); and interference in trade
union affairs.
734. The Committee welcomes the Government’s efforts to provide information, in particular with
respect to recommendations (b) and (d), according to which the question of the payment of
union dues and organizational rights has been settled. In the absence of any contradictory
information from the complainant in this regard, the Committee will not pursue its
examination of these matters.
735. As regards the dismissals of the President and the Secretary-General of the RIAWU, the
Committee notes the Government’s indication that an investigation had been reopened and
that it will keep the Committee informed of developments. While welcoming the efforts to
attain full information on these dismissals, the Committee must however note with regret that,
more than six years after the filing of the complaint, the Government has still not provided
any detailed information in reply to the allegation that they were dismissed for exercising their
trade union activity. The Committee recalls that cases concerning anti-union discrimination
should be examined rapidly, so that the necessary remedies can be really effective; an
excessive delay in processing such cases constitutes a serious attack on the trade union rights
of those concerned [see Compilation of decisions of the Committee on Freedom of
Association, sixth edition, 2018, para. 1139]. The Committee therefore requests the
Government to provide information on the outcome of the investigation and the situation of
the union leaders concerned, without further delay. If it is found that they were dismissed for
the exercise of legitimate trade union activities, the Committee urges the Government to take
the necessary steps to ensure that they are fully reinstated, without loss of pay. In the event
that reinstatement is not possible, for objective and compelling reasons, the Committee
requests the Government to take the necessary measures to ensure that they are paid
adequate compensation which would represent a sufficiently dissuasive sanction for antiunion dismissals.

The Committee’s recommendations
736. In the light of its foregoing conclusions, the Committee invites the Governing Body
to approve the following recommendations:
(a)

The Committee requests the Government to provide information on the
outcome of the investigation that has been reopened concerning Mr Weh and
Mr Garniah and their current situation, without further delay. If it is found
that they were dismissed for the exercise of legitimate trade union activities,
the Committee urges the Government to take the necessary steps to ensure
that they are fully reinstated, without loss of pay. In the event that
reinstatement is not possible, for objective and compelling reasons, the
Committee requests the Government to take the necessary measures to
ensure that they are paid adequate compensation which would represent a
sufficiently dissuasive sanction for anti-union dismissals.

(b)

The Committee once again invites the Government to avail itself of the
technical assistance of the Office, with a view to addressing the Committee’s
recommendations and strengthening the capacity of the Government and the
social partners.
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Case No. 3291
Definitive report
Complaint against the Government of Mexico
presented by
the Single National Independent Union of LICONSA Workers in the Mexican Republic
(SUNITEL)
Allegations: the complainant organizations denounce a series of anti-trade union acts against
members of the SINTRAVELOTAX trade union organization carried out by a transport
cooperative

737. The complaint is contained in communications dated 23 and 31 May and 4 October 2017
from the Single National Independent Union of LICONSA Workers in the Mexican
Republic (SUNITEL).
738. The Government provided its observations in communications dated 30 January and
22 November 2018.
739. Mexico has ratified the Freedom of Association and Protection of the Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No. 87), and the
Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

A.

The complainant’s allegations
740. In its communications of 23 and 31 May and 4 October 2017, the complainant indicates
that it is a trade union within a public administration enterprise of a parapublic nature
called LICONSA SA de CV (hereafter the enterprise), legally established by means of an
accreditation and registration confirmation dated 15 December 2014. The complainant
organization alleges that it has been subjected to acts of anti-union discrimination by
representatives of the enterprise and members of the National Union of Workers in the
Dairy, Food, Similar and Related Industries of the Mexican Republic (SINDILAC), which is
affiliated to the Confederation of Workers of Mexico (CTM) and is the titleholder of the
collective agreement, including harassment and intimidation, unilateral workplace
transfers, suspension of wages and other benefits payments, and unjustified dismissal.
The complainant also alleges that the enterprise and the majority union have not
recognized it as a newly established minority union.
741. The complainant organization states that, when it presented its accreditation as a new
trade union to the enterprise in December 2014, the enterprise responded with
repressive measures by unilaterally transferring to another workplace the SUNITEL
representatives and members Ms Araceli López Munguía (General Secretary), Ms María
Isabel Guillén Torres (Records Secretary), Ms María Irma Flores Núñez (Labour and
Disputes Secretary) and Ms Delfina Herrera Arriaga, from 29 January 2015 and
throughout 2016 (attached are documents assigning the four SUNITEL members to a
different sub-directorate of the enterprise at the southern metropolitan management
work centre, to which they are assigned), and assigning them to the federal
Government’s “National Crusade Against Hunger” campaign. The complainant
organization states that, since January 2015, it has met six times with the UnderSecretary of Labour of the Ministry of Labour and Social Security, and with
representatives of SINDILAC-CTM and the employer enterprise, who have not
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acknowledged the establishment of the new independent union or its proposals, which
have been discredited and ignored.
742. The complainant organization alleges that its members and representatives have
suffered reprisals as a result of the establishment of the new union, citing: (i) Mr Alfredo
Celedonio Flores Núñez, who was allegedly unilaterally transferred to the Toluca plant
because he is the brother of one of SUNITEL’s leaders; (ii) Ms Leticia López Hernández,
who, on 20 June 2016, allegedly received an eight-day suspension for administrative
misconduct from the manager of the enterprise, in collusion with SINDILAC-CTM, who
allegedly ordered security guards to block her entry to the premises; (iii) Ms María Irma
Flores Núñez (Labour and Disputes Secretary) and Ms Leticia López Hernández, of whom
the wage and benefits payments have allegedly been suspended since 14 March 2017;
and (iv) Ms Araceli López Munguía (General Secretary), Ms Delfina Herrera Arriaga and
Ms María Isabel Guillén Torres (Records Secretary), of whom the wage and benefits
payments have allegedly been suspended since 15 April 2017.
743. The complainant organization states that, on 12 April 2016, it initiated proceedings with
the Federal Conciliation and Arbitration Board (JFCA) requesting bargaining rights to the
enterprise’s collective agreement, in which it demanded the proportional representation
of its affiliated workers as an independent union. The complainant reports in this respect
that, on 13 June 2017, the JFCA issued its decision rejecting SUNITEL’s claim stating that
the complainant had not provided a legal basis for its case and the recognition it was
claiming as the representative of the its worker members could not be ruled upon by the
JFCA because the registration of the organization has effect in relation to all authorities.
On 26 June 2017, the complainant organization sent an “administrative injunction” to the
Chairperson of the JFCA requesting the reestablishment of labour relations between the
union members of SUNITEL, the enterprise and SINDILAC-CTM, but did not receive a
response to its request and, on 4 July 2017, the complainant organization initiated legal
action for protection of constitutional rights against the decision.
744. The complainant reports that, on 9 June 2017, Ms Araceli López Munguía, Ms María Irma
Flores Muñoz, Ms Delfina Herrera Arriaga, Ms María Isabel Guillén Torres and Ms Leticia
López Hernández, were dismissed without reason and lodged a labour complaint against
the dismissal. As the basis for their complaint, they cite section 123, paragraph A,
clause XXII (employer obligations in the case of dismissal without reason or for joining
an association or union).
745. The complainant alleges that trade union dues for SINDILAC-CTM continue to be
deducted from members of SUNITEL, even after they had changed union, and that the
enterprise has not responded to its request for information regarding the reason for
these deductions.
746. The complainant organization states that it has lodged several written complaints with
different authorities regarding the above events, which have not received a response
or follow-up from the agencies and authorities concerned, including: (i) a complaint
regarding the events of 15 May 2015 lodged with the Office of the Federal Attorney for
the Defence of Labour (PROFEDET); (ii) a complaint dated 16 May 2017 lodged with
the Under-Secretary of Labour of the Ministry of Labour and Social Welfare describing
the violations of the rights of Ms Araceli López Munguía, Ms Delfina Herrera Arriaga,
Ms María Irma Flores Núñez, Ms María Isabel Guillén Torres and Ms Leticia López
Hernández; (iii) a complaint dated 25 May 2017 addressed to the President of Mexico,
providing information and requesting he intervene and monitor the situation; (iv) a
complaint to the National Human Rights Commission dated 1 June 2017, requesting the
restitution of human and labour rights and reinstatement in the workplace; (v) letters
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(“misivas de extrañamiento”) dated 20 June 2017 addressed to the enterprise’s general
manager, the Minister of the Interior and the Minister of Social Development and dated
29 June 2017 to the President of Mexico, stating that, since its establishment, the
members of SUNITEL have been subject to harassment, victimization and psychological
violence, in violation of their human and labour rights and; (vi) a request dated 14 June
2017 to the Director-General of the parapublic enterprise reporting the existence of a
trade union committee composed of SUNITEL members to justify their union activities
within the enterprise.
747. The complainant also reports that, on 26 June 2017, SUNITEL applied to join the
Revolutionary Confederation of Rural Workers (CROC), which accepted its application on
28 June 2017. On 4 August 2017, the Secretary-General of the Revolutionary Federation
of Rural Workers (FROC), affiliated to CROC, sent a meeting request to the enterprise’s
legal representative with a view to finding a coordinated solution to the conflict between
SUNITEL, SINDILAC-CTM and the enterprise. The complainant organization states that
no response to this request has been received.
748. The complainant alleges that, on 27 September 2017, Ms Araceli López Munguía (General
Secretary) and Ms Margarita Leticia Flores Prudencio (Publicity and Organizational
Secretary) received a criminal summons to appear on the same day before the agent of
the Public Prosecutor’s Office and the V-DDF Investigation Body of the Attorney General’s
Office. The members of the complainant union did not attend the appointments, as they
did not receive the advance notice established under section 72 of the Code of Criminal
Procedure (48 hours in advance of the day and time when the proceedings are to be
held). The complainant organization alleges that the summonses were intended to
discourage SUNITEL from continuing to establish and promote itself.

B.

The Government’s response
749. In its communications dated 30 January and 22 November 2018, the Government
provides observations from the authorities concerned and the enterprise.
750. The Government indicates that, on 12 April 2016, SUNITEL initiated legal proceedings
before the 16th Special Board of the JFCA by means of a complaint making various claims
in relation to the enterprise and SINDILAC-CTM, including: (i) the inapplicability and
invalidity of certain clauses of the collective labour agreement, amended on
14 November 2017, which established excessive privileges for the signatory trade union;
and (ii) the recognition of SUNITEL’s right to defend the professional interests of its
members. The Government states that the parties did not reach any agreement at the
conciliation stage, due to the failure of the enterprise and the defendant union to appear,
they also failed to appear at the conciliation, complaint and exceptions hearing and the
hearing for the submission and admission of evidence, thus losing their rights to submit
evidence and object to that of the other party. SUNITEL submitted evidence at the latter
hearing that was admitted in its entirety. On 4 April 2017, the 16th Special Board of the
JFCA handed down its decision absolving the enterprise and SINDILAC-CTM, because:
(i) the complainant organization (SUNITEL) had not proven that it had the right to
proceed with its legal action, given that, in exercise of the right to freedom of association
and in conformity with section 388 of the Federal Labour Act (LFT), there may be more
than one union in an enterprise; however, the majority union may have constitutionally
and conventionally admissible privileges, consisting of the exclusive power to negotiate
and review the collective labour agreement with the enterprise; (ii) the collective labour
agreement applies to all unionized workers in the enterprise and members of the
minority union are therefore protected on an equal footing with the workers of the
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majority union; (iii) the majority union’s right to hold the title to the collective labour
agreement does not confer an advantage in such a way as to influence the workers’
decision regarding the organization they wish to join; (iv) SUNITEL is not denied the
means to defend the professional interests of its members, since it takes the action it
considers necessary, in the name or defence of the individual rights of its members; and
(v) SUNITEL does not require accreditation and its recognition cannot be the subject of a
JFCA ruling, as the registration of the union and its officers has legal effect before any
authorities and third parties, as determined under section 368 of the LFT.
751. The Government notes that, with regard to the request to the Chairperson of the JFCA
for an administrative injunction, which was allegedly not addressed, by agreement of
22 February 2018, the request was reportedly regarded as received and, in view of the
statements made, it was declared inadmissible in a final decision of 4 April 2017.
752. The Government reports that the complainant lodged a direct appeal with the
Seventeenth First Circuit Collegiate Labour Tribunal, which issued a ruling on 18 October
2017 rejecting the complainant’s appeal because it did not contest the grounds of the
decision it was appealing. The case was closed on 14 November 2017.
753. In view of the foregoing, the Government observes that the events that SUNITEL
considers to have violated its trade union rights have been examined by the authorities
in the first and second instance. However, the decisions, issued in accordance with the
law, have not been in SUNITEL’s favour, as no violation of labour standards that
negatively impacted them has been established.
754. The Government notes that neither the labour complaint nor the appeal for the
protection of constitutional rights concerned the bargaining rights for the collective
agreement, as the complainant indicates in its complaint. However, the Government
indicates that the complaint before the Committee on Freedom of Association refers to
an inter-union dispute over the title to the collective labour agreement that governs the
labour relations between the enterprise and unionized workers, particularly those from
the Tláhuac Social Promoters Section of SUNITEL, working in the southern metropolitan
management work centre and that SINILAC-CTM holds the bargaining rights for the
collective agreement.
755. As for the claim regarding the deduction of trade union dues for SINDILAC-CTM from
SUNITEL members, the Government reports that: (i) all of the enterprise’s workers are
members of SINDILAC-CTM, which represents the workers, including those who are
supposedly members of SUNITEL; and (ii) no workers have requested to leave
SINDILAC-CTM or to pay dues to a different union and the enterprise is therefore unable
to make any changes to the deduction of union dues, as such a unilateral intervention
would violate the labour rights of the workers.
756. With regard to the allegations of anti-union discrimination against SUNITEL members
through workplace transfers starting in December 2014 when the enterprise was
informed of SUNITEL’s establishment and accreditation, the Government denies such
claims on the basis that all workers (including the supposed members of SUNITEL and
other workers) are still assigned to the southern metropolitan management work centre.
The Government indicates that these are subjective interpretations of the facts, which
are not supported by documentary evidence or precise and concrete data. The
Government indicates that the assignment of various workers to the “National crusade
against hunger” campaign was undertaken in accordance with the individual
employment contract signed between each worker and the enterprise, and that many
workers were subject to these assignments or transfers, not only the members or
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affiliates of the complainant union. The transfer to a different work centre was therefore
not an act of discrimination, repression or intimidation, but was intended to fulfil the
social purpose of the enterprise. Regarding the case of Mr Alfredo Celedonio Flores
Núñez, the Government reports that he was not transferred to the Toluca plant as
indicated by the complainant organization, and has always been assigned to the Tláhuac
Operatives Section of the southern metropolitan management work centre (the
Government attaches payslips).
757. In addition, with regard to the enterprise’s failure to recognize the existence of SUNITEL,
the Government indicates that the enterprise has not been formally notified by SUNITEL
of the accreditation supposedly issued by the labour authorities, having been informed
of it only verbally, and that it has not received any requests or proposals regarding the
trade union representation that SUNITEL intends to exercise.
758. With regard to the complainant organization’s other allegations of anti-union
discrimination, the Government indicates that: (i) Ms Leticia López Hernández was not
suspended from working, since she has not been the subject of any administrative
proceedings, so it is not the case that she was prevented from reporting for work or that
she was restricted from entering her place of work; and (ii) with regard to the alleged
suspension of payments to Ms Araceli López Munguía, Ms María Irma Flores Núñez,
Ms María Isabel Guillén Torres, Ms Leticia López Hernández and Ms Delfina Herrera
Arriaga, the Government states that at no time did the enterprise suspend payment of
wages, but the workers stopped reporting for work as of 15 April 2017. In this regard,
the Government points out that for workers in the company with the status of social
promoter, which includes the above-mentioned workers, there is a mechanism under
which supervisors monitor and supervise attendance by going to the product
distribution sites to verify that workers are present at the location where they provide
services. This mechanism detected the non-attendance of the workers and a procedure
was carried out, in accordance with the law, in order to avoid undue payment for services
not rendered (annexed confidential incident report). The Government states that since
wages are paid in exchange for the provision of services, payment for services not
rendered is not appropriate since it would be to the detriment of the treasury or involve
the enterprise diverting resources.
759. With regard to the allegation of the failure to respond or follow-up of the relevant bodies
and authorities of the Mexican State, the Government reports that: (i) on 15 May 2017,
Ms Araceli López Munguía and Ms María Irma Flores Núñez personally requested advice
from PROFEDET, which provided them with legal guidance on labour matters and asked
them for data and documents to analyse the case; however, the applicants did not
return; (ii) the National Human Rights Commission indicated that, with regard to the
written complaint dated 1 June 2017 presented by various members of SUNITEL, for
violations of their human rights, its analysis of the case revealed that the labour dispute
was between LINCONSA and SUNITEL, it therefore stated that it did not have jurisdiction
over the case under the law and advised SUNITEL to approach PROFEDET or the
enterprise’s internal supervisory body as the bodies competent to conduct the relevant
investigation; (iii) the Presidential General Directorate for Citizens’ Assistance reported
that it had received the written complaints of 25 May and 29 June 2017, and forwarded
them to the competent bodies, which responded; (iv) the general director of the
enterprise stated that he had not received the request for information from the trade
union committee alleged by the complainant organization, stating that there is no proof
of receipt of the document and adding that there is no trade union committee for women
workers; (v) with regard to the request made on 16 May 2017 to the Transparency
Committee of the Ministry of Public Service, the request was granted in accordance with
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the law and the applicant was informed that requested information did not exist; and
(vi) the enterprise stated that it had not received any written documentation with a
description by the complainant organization of the events relating to harassment at
work, which the complainant organization also stated were sent to the Ministry of the
Interior, the Ministry of Social Development and the President of the Republic. In light of
the above, the Government considers that all the requests made by the complainant
organization were duly dealt with by the relevant authorities.
760. The Government indicates that the Chairperson of the JFCA reported the existence of
labour complaint No. 323/2017 filed under the names López Hernández and Leticia et al.
with the Sixth Special Board of the JFCA, which is in the conciliation, complaint and
exceptions stage. The judicial proceedings are ongoing. The Government indicates that
the outcome of the proceedings for unjustified dismissal will be respected.
761. The Government reports that, with regard to the meeting request sent by FROC to the
legal representative of the enterprise with a view to finding a joint solution to the
dispute, the enterprise indicates that there is no dispute to be resolved with the
members of the complainant organization, stating that these individuals are still
members of SINDILAC-CTM and have not left that union and that the channels of
communication with union members are via their legitimate union representatives in the
enterprise. The enterprise also indicated that the conflict is inter-union in nature.
762. The Government concludes by requesting the Committee to take into account the bias
of the complainant organization’s statements, given that this organization has been
recognized by the Mexican State, with respect for all its rights of freedom of association
and the provision of support, advice, attention and timely responses to the requests
made by the complainant organization, together with the resolution of the labour
disputes in an impartial and fair manner by State institutions. The Government reaffirms
that, given the individual nature of one conflict and the inter-union nature of the other,
their resolution within the trade union movement is the sole responsibility of the parties
concerned.

C.

The Committee’s conclusions
763. The Committee notes that, in this complaint, the complainant organization alleges that it has
been subjected to acts of anti-union discrimination, including, inter alia, unjustified dismissal,
suspension of wages and other benefits payments, harassment and intimidation and
unilateral transfers of workplace; as well as the failure of the enterprise and the majority union
to recognize SUNITEL as a newly established minority union.
764. With regard to the proceedings to which the complainant organization objects, the Committee
notes the Government’s indications that on 12 April 2016 legal proceedings were initiated by
SUNITEL, in which the decision of 4 April 2017 was overturned in favour of the enterprise and
SINDILAC-CTM. The decision deemed the complainant organization’s claims to be invalid since
the organization did not have the right to request the annulment and removal of certain
clauses of the collective labour agreement on the grounds that they granted excessive
privileges to the titular trade union (SINDILAC-CTM), and recalled that, in accordance with
section 388 of the LFT, when an enterprise has more than one trade union, the majority union
shall have the exclusive power to negotiate and administer the collective agreement concluded
with the enterprise, with the minority trade unions maintaining the right to defend the
professional interests of their members and to be their spokespersons, inter alia. The
Government notes that the administrative injunction submitted to the President of the JFCA to
re-establish the labour relations between SUNITEL, SINDILAC-CTM and the enterprise was
addressed through an agreement of 22 February 2018, which ruled that it was inadmissible.
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The Government adds that the direct appeal for the protection of constitutional rights lodged
by the complainant organization was also dismissed. The Committee also takes due note of
the Government’s indications that the previous proceedings before the JFCA and the Collegiate
Labour Circuit Court did not involve a claim for title to the collective agreement, as the
complainant organization asserts (in the light of the information provided by the Government
and the complainant organization, it is noted that proof of the workers’ vote count – a central
element of any claim for title to a collective contract – was not requested at the trial).
765. The Committee notes that, as the Government indicates, part of the complaint concerns an
inter-union conflict between the complainant organization and the union that holds the
bargaining rights to the collective labour agreement. Since disputes within the trade union
movement are outside its competence, the Committee will not pursue its examination of the
allegations relating to this conflict.
766. With regard to the allegations of anti-union discrimination by the enterprise:
(a)

as to the allegations of transfers to different workplaces starting in December 2014
(when the union allegedly informed the enterprise of its establishment), the Committee
notes that the Government denies these allegations and explains that not only members
of the complainant union were assigned to the federal Government’s “National crusade
against hunger” campaign, under the provisions of the individual employment
contracts. In this regard, the Committee notes that there are discrepancies with the
complainant organization’s account. In the case of Mr Alfredo Celedonio Flores Núñez,
the Committee takes due note of the Government’s indications that he was not
transferred to the Toluca plant and the payslips which indicate that he is still assigned
to the southern metropolitan management work centre;

(b)

with regard to the allegations of suspension of payments to Ms Araceli López Munguía,
Ms María Irma Flores Núñez, Ms María Isabel Guillén Torres, Ms Leticia López Hernández
and Ms Delfina Herrera Arriaga, the Committee takes note of the Government’s
indication that these individuals ceased to report for work on 15 April 2017, and the
documents provided by the Government from the mechanism under which supervisors
monitor and supervise attendance (for the period from 16 April to 15 May 2017). The
Committee notes the discrepancies between the complainant organization’s statement
regarding Ms Leticia López Hernández, who alleges that she was suspended for
administrative misconduct on 23 June 2016 and that, subsequently, the enterprise
ordered its security guards not to grant her access to the premises, and the
Government’s indication that she had not been the subject of any administrative
proceedings; and

(c)

the Committee notes that the allegations of anti-union dismissals appear to be linked to
the other allegations of anti-union discrimination, given that they concern some of the
same individuals and issues (in particular whether there were unjustified absences). In
this regard, the Committee notes the existence of a pending complaint of unjustified
dismissal, in which the complainant organization alleges anti-union discrimination.

767. In the light of the above, the Committee trusts that the proceedings underway will soon
determine whether there has been any trade union discrimination by the enterprise, in
particular with regard to the dismissal of the members of the complainant union, and if this
is confirmed, appropriate sanctions and remedies will be taken, including reinstatement in
the workplace.
768. The Committee takes note of the information provided by the Government indicating that the
various requests made by the complainant organization were adequately dealt with by the
responsible authorities and bodies. In addition, the Committee notes that the complainant
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has not reported that the criminal summons to which it refers in its complaint led to the
initiation of criminal proceedings against the trade unionists concerned.
769. With regard to the allegation that the enterprise has failed to provide information regarding
the reason why trade union dues for SINDILAC-CTM were still being deducted from SUNITEL
members, despite their membership of the complainant organization, the Committee notes
the information provided by the Government indicating that no workers have requested the
enterprise to transfer their trade union dues to SUNITEL. Members may instruct the enterprise
to transfer the payment of their union dues to the trade union organization of their choice,
should they so wish.
770. With regard to the allegation that the enterprise has failed to recognize SUNITEL, the
Committee notes the discrepancies between the assertions of the complainant organization
(referring, for example, to the absence of a response to the request of 4 August 2017 from the
Secretary-General of FROC, affiliated to CROC, for a meeting to seek a joint solution to the
conflict between SUNITEL, SINDILAC-CTM and the enterprise) and the Government’s assertions
that there is no conflict that needs to be addressed between the enterprise and the members
of the complainant organization.
771. In the light of the above, the Committee invites the authorities concerned to promote social
dialogue within the enterprise, including with the complainant union, in order to foster
harmonious industrial relations.

The Committee’s recommendations
772. In the light of its foregoing conclusions, the Committee invites the Governing Body
to approve the following recommendations:
(a)

The Committee invites the authorities concerned to promote social dialogue
within the enterprise, including with the complainant union, in order to foster
harmonious industrial relations.

(b)

The Committee trusts that the ongoing proceedings will soon clarify whether
the enterprise engaged in trade union discrimination, in particular with
regard to the dismissal of the members of the complainant union.

Case No. 3357
Definitive report
Complaint against the Government of Montenegro
presented by
the Union of Free Trade Unions of Montenegro (UFTUM)
Allegations: The complainant organization denounces violations of trade union rights by the
Government with respect to the Trade Union of Defense and the Army of Montenegro (SOVCG),
including acts of anti-union discrimination against its President and members, as well as denial
of certain rights to the union and its members

773. The complaint is contained in a communication dated 18 January 2019 from the Union
of Free Trade Unions of Montenegro (UFTUM).
774. The Government provides its observations in a communication dated 14 January 2020.
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775. Montenegro has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), and the Labour Relations (Public Service) Convention, 1978
(No. 151).

A.

The complainant’s allegations
776. In its communication dated 18 January 2019, the complainant denounces violations of
trade union rights by the Government with respect to the Trade Union of Defense and
the Army of Montenegro (SOVCG) – a branch trade union affiliated to the Union of Free
Trade Unions of Montenegro (UFTUM) and one of the two representative trade union
organizations in the armed forces of Montenegro. In particular, the complainant alleges
acts of anti-union discrimination against the SOVCG President and members, as well as
the denial of certain rights to the union, while granting them to another representative
organization at the same level. It informs the Committee that freedom of association and
organization in the armed forces is guaranteed by article 53 of the Constitution,
section 15 of the Law on Civil Servants and State Employees and section 67 of the Law
on the Army of Montenegro.
777. Concerning the allegations of anti-union discrimination, the complainant claims that
since July 2017, the SOVCG President and members have been exposed to acts of antiunion discrimination by reason of their struggle to keep 22 soldiers in service. When the
Ministry of Defence announced that the professional labour contracts for these soldiers
would not be extended despite recommendations from their superiors for such
extension, the SOVCG President requested a meeting with the Ministry of Defence to
receive an explanation for the non-renewal of contracts to which the union is entitled by
virtue of section 3 of the Agreement on Cooperation between the SOVCG and the
Ministry of Defence. This provision stipulates that prior to making a decision of vital
importance for the professional and economic interests of the employees in the Ministry
of Defence and the armed forces, the Ministry of Defence shall seek and consider the
opinions and proposals from the SOVCG. Despite this guarantee and several letters
addressed to the Minister’s cabinet, the Minister of Defence did not receive the SOVCG
representatives and did not provide them with information on the reasons for not
extending the labour contracts of the concerned soldiers. In an attempt to protect the
interests of his colleagues, the SOVCG President informed other institutions, as well as
the public about this issue. Since then and without any justified reason, the SOVCG
President and union members have been subjected to anti-union discrimination, as
evidenced by numerous documents.
778. According to the complainant, the most drastic measure of discrimination was the
dismissal of the SOVCG President in October 2017 by means of forced retirement. The
complainant claims that in order to ensure the President’s rapid removal from service,
he was deprived of his annual leave and compensated for untaken leave and that the
decision on retirement contained wrong information with regard to the President’s age
which had to be later corrected. The complainant further alleges that the dismissal was
ordered with the aim of intimidating union members and was preceded by a targeted
amendment to the Law on the Army of Montenegro in August 2017, which gives the right
to the Ministry of Defence to forcibly retire army employees if needs of the service so
require (until then, the role of president in another representative organization in the
army had been held for several years by a retired army official without any difficulties).
The Ministry of Defence later requested an opinion from the Ministry of Labour and
Social Welfare on whether a retired person could perform the function of trade union
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president. The opinion was issued in September 2017 and stated that a trade union is
composed of employees employed by the employer. One day after the opinion was
issued, the Director of Human Resources in the Ministry of Defence proposed that the
SOVCG President be early retired and both representative unions in the armed forces
were requested to conduct elections as they could no longer be represented by retired
persons. The complainant alleges that from the date of his forced retirement, the SOVCG
President was denied the possibility to perform trade union activities and that despite
complaints filed to the competent institutions he did not receive any protection against
dismissal.
779. The complainant further alleges that the Ministry of Defence denied the SOVCG the
rights granted by national legislation when it refused to act on a number of requests
from the union to transfer the membership fee for new members to its account, as
required by the General Collective Agreement. Furthermore, despite national law which
provides for equal rights to representative unions at the same level, the SOVCG was
denied several benefits that were at the same time provided to another representative
union in the armed forces. These allegations refer to the SOVCG exclusion from the
agreement on the establishment of a housing cooperative for employees in the Ministry
of Defence and the army; refusal to provide the union and its members with regular
information in the field of trade union and labour issues; and refusal to provide higher
purchase services and the right to use the Fund for Financial Assistance. The complainant
alleges that through these measures, the Ministry of Defence attempts to intimidate
SOVCG members and that, as a result, the union lost 17 per cent of its members in five
months. The union addressed these issues to the Administrative Inspection, which
announced that it did not have jurisdiction to act and forwarded the case to the Protector
of Human Rights and Freedoms.
780. Finally, the complainant requests the Government to annul the decision on forced
retirement of the SOVCG President and enable him to perform union activities, as well
as to allow SOVCG members to exercise the same rights as members of another
representative trade union at the same level.

B.

The Government’s reply
781. In its communication dated 28 January 2020, the Government recalls the allegations as
presented by the complainant and informs the Committee that the Ministry of Defence
rejected all of these allegations as unfounded. In relation to the alleged discrimination
of the SOVCG President, Mr Nenad Cobeljic, the Government indicates that the person
concerned filed an appeal against the decision on retirement, which was rejected by the
Commission for Appeals, stating that the decision was legitimate and that the SOVCG
President could not be put in a more favourable position than other persons whose
employment had also been terminated.
782. As to the issue of whether the SOVCG President, once retired, could hold trade union
office, the Ministry of Defence reported that the opinion provided by the Ministry of
Labour and Social Welfare indicated that only employed persons could organize in trade
unions, which means that the role of trade union president can only be held by a person
employed with the employer where the union is organized. The Government states that
Mr Cobeljic, who is not employed in the armed forces, may therefore not act as president
of a trade union in the armed forces.
783. Concerning the allegation that the Ministry of Defence has unlawfully excluded the
SOVCG from concluding an agreement on the establishment of a housing association,
the Government states that it opted to conclude a more appropriate model for resolving
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the housing issue with another trade union organization – the Trade Union of the Army
of Montenegro. It indicates that the complainant has not submitted any proof of
discrimination towards the SOVCG and the Ministry of Defence therefore considered this
allegation as unfounded.

C.

The Committee’s conclusions
784. The Committee observes that this case concerns allegations of anti-union discrimination
against the President of the SOVCG, including forced retirement and the ensuing inability to
hold trade union office, as well as the denial of certain rights to the SOVCG, a representative
trade union in the armed forces, while providing them to another representative organization
at the same level. The Committee notes the Government’s reply to these allegations indicating
that the decision on the SOVCG President’s retirement has been confirmed by the Commission
for Appeals as legitimate and that, in line with the opinion of the Ministry of Labour and Social
Welfare, Mr Cobeljic, once retired may not act as the SOVCG President, since a trade union
officer must be a person employed at the employer where the union is organized. The
Government also refutes the allegation of discrimination between the SOVCG and another
trade union in the armed forces and points to the absence of any proof submitted by the
complainant to support this claim.
785. Bearing this in mind, the Committee notes that Montenegro has ratified Conventions Nos 87,
98 and 151. With respect to the application of these instruments to the armed forces, the
Conventions contain a provision which stipulates that: “The extent to which the guarantees
provided for in this Convention shall apply to the armed forces and the police shall be
determined by national laws or regulations” (Article 9(1) of Convention No. 87; Article 5(1) of
Convention No. 98; and Article 1(3) of Convention No. 151). The Committee has considered
that it is clear that the International Labour Conference intended to leave it to each State to
decide on the extent to which it was desirable to grant members of the armed forces and of
the police the rights covered by Convention No. 87. It also held that the same considerations
apply to Conventions Nos 98, 151 and 154 [see Compilation of decisions of the Committee
on Freedom of Association, sixth edition, 2018, para. 1253].
786. Nevertheless, the Committee notes with interest that Montenegro has recognized the right to
organize to the armed forces in accordance with freedom of association principles and that
this right is guaranteed by article 53 of the Constitution, section 15 of the Law on Civil Servants
and State Employees and section 67 of the Law on the Army of Montenegro. The Committee
also observes that several workers’ organizations have been established and are currently
active in the armed forces and that an Agreement on Cooperation had been signed in 2015
between the SOVCG and the Ministry of Defence to regulate certain mutual rights, obligations
and responsibilities. The Committee understands from the information provided that despite
the pending dispute and the divergent opinions between the parties in this regard, there
appear to be established avenues for social dialogue between the political and military
authorities, on the one hand, and the representatives of trade unions in the armed forces, on
the other hand.
787. In light of the above, and within the framework of the existing national legislation, regulations
and practice in Montenegro (Article 9(1) of Convention No. 87; Article 5(1) of Convention
No. 98; and Article 1(3) of Convention No. 151), the Committee invites the Government to
encourage and promote social dialogue between the parties with a view to ensuring full and
effective protection of the freedom of association rights of military personnel, as guaranteed
by national laws and regulations.
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The Committee’s recommendation
788. In light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendation:
The Committee invites the Government, within the framework of the existing
national legislation, regulations and practice in Montenegro (Article 9(1) of
Convention No. 87; Article 5(1) of Convention No. 98; and Article 1(3) of
Convention No. 151), to encourage and promote social dialogue between the
parties with a view to ensuring full and effective protection of the freedom of
association rights of military personnel, as guaranteed by national laws and
regulations.

Case No. 3343
Report in which the Committee requests
to be kept informed of developments
Complaint against the Government of Myanmar
presented by
the International Union of Food, Agricultural, Hotel, Restaurant,
Catering, Tobacco and Allied Workers’ Associations (IUF)
Allegations: The complainant organization alleges anti-union practices, including
discrimination and dismissals of trade union members and officials by hotel management, as
well as interference in union activities, police violence against peaceful demonstrations

789. The complaint is contained in communications from the International Union of Food,
Agricultural, Hotel, Restaurant, Catering, Tobacco and Allied Workers’ Associations (IUF)
dated 7 and 14 December 2018, and 4 March 2019.
790. The Government forwarded its response to the allegations in communications dated
5 March and 8 June 2019, and 22 January 2020.
791. Myanmar has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), but has not ratified the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98).

A.

The complainant’s allegations
792. In a communication dated 7 December 2018, the IUF alleges anti-union practices,
including harassment, discrimination and dismissals of trade union members and
officials, as well as interference in union activities, denial of access to workplace and
attempts to dismantle the union of workers at the Tharabar Gate Hotel, carried out by
the management of the Tharabar Gate Hotel (hereinafter, the hotel).
793. At the outset, the complainant organization recalls that, in November 2015, it already
presented a complaint against the Government of Myanmar concerning its failure to
adequately protect the rights of union members at another hotel (Case No. 3171). The
IUF recalls in particular that, in June 2016, the Committee noted, inter alia, that “the
Government is responsible for preventing all acts of anti-union discrimination” and that
“the basic regulations that exist in the national legislation prohibiting acts of anti-union
discrimination are inadequate when they are not accompanied by procedures to ensure
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that effective protection against such acts is guaranteed”. Subsequently, the IUF
informed the Committee of progress in resolving the dispute in that case, however it
regretted the ongoing absence of effective machinery to ensure the general application
of measures to prevent anti-union discrimination. It appears that such acts of
discrimination continue in the Bagan area as a consequence of the continued absence
of effective legal machinery.
794. The complainant organization alleges that, in February 2014, a majority of staff at the
hotel in the present case formed and legally registered a trade union and elected Mr Nay
Myo Win Chairperson of the union. In January 2015, Mr Nay Myo Win was informed that
his employment was terminated after the union raised issues concerning the distribution
of service charges. His termination was only rescinded following a protest by union and
non-union hotel staff. According to the IUF, it is significant that non-union staff who did
not take part in the protest at the hotel were given a special bonus cash payment and a
certificate of appreciation and award thanking them for their “faithfulness” and
encouraging them to continue working as “family”. The IUF denounces this type of
measure as clearly intended to discourage membership in the union.
795. Furthermore, the IUF indicates that the union then joined other local hotel unions to
form an area-wide union organization, the Hotel Chitthu Township Level Labour
Organization Bagan-Nyaung-U (HLOB), which elected Mr Nay Myo Win as its secretary.
The HLOB is a legally registered organization, which is affiliated to the Myanmar
Industries Craft and Services Trade Unions Federation (MICS) and to the IUF.
796. According to the IUF, on 24 August 2018, the hotel management again terminated the
union chairperson, along with 11 other workers, including two executive members of the
union and seven active union members. The formal justification given for the
discriminatory dismissals was that management was merely executing an order by the
board of directors to reduce employment by a specified percentage, given the downturn
in occupancy. The IUF alleges that, at a meeting with management the day before the
termination, the union had indicated to the management its willingness to negotiate
alternative work arrangements which would safeguard employment. The management
response was however to target union officers and activists for dismissal, violating their
rights and the rights of all union members, including those of the members of the HLOB,
who elected Mr Nay Myo Win as their Secretary. The IUF adds that these dismissals
directly contravene the principles of the Committee on Freedom of Association, which
has emphasized that acts of anti-trade union discrimination should not be authorized
under the pretext of dismissals based on economic necessity and that the application of
staff reduction programmes must not be used to carry out acts of anti-union
discrimination.
797. The complainant organization indicates that, on 18 September 2018, the hotel union
wrote to the Mandalay Division Government Office to inform them of the anti-union
dismissals and to solicit assistance in securing a solution. To date, the union has not
received any response. On 9 October 2018, a meeting was convened under the auspices
of the Township Conciliation Body, with the participation of Members of Parliament, the
HLOB and the MICS. That meeting, at which the hotel management proposed only
adjustments to the number of dismissed employees, ended with no agreement on
reinstatement of the dismissed union members and officers. A further conciliation
attempt under government auspices at a 22 October 2018 meeting at the Labour Office
in Nyaung-U Township, with the participation of the Deputy Director-General of the
Labour Relations Department from the national Ministry of Labour, Immigration and
Population, also failed to secure reinstatement of the union members. The IUF alleges
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that, rather than insisting on the obligation to protect union members and officers from
anti-union dismissals, the government representative merely stated that, as no result
had been achieved, the union could consider suing the employer. Additionally, the IUF
indicates that when the union embarked on a series of peaceful protests, workers were
pressured by the hotel management not to join the actions and offered improvements
to the mid-year bonus (Thidingyut).
798. The IUF indicates that it wrote to the Minister of Labour, Immigration and Population,
copied to the Minister of Hotels and Tourism on 26 November 2018. It has not received
any reply to its communications.
799. Additionally, a conciliation meeting was held on 27 November 2018 at the hotel, with the
Director of the Labour Directive Department, Mandalay Region, the Regional Officer of
the Labour Relations Department, Mandalay Region, and the Township Administrator,
as government representatives, representatives from the hotel union, the HLOB and the
MICS, the hotel management and a representative of the employers. During the
meeting, the government representatives urged the hotel management to reinstate the
nine workers and respect labour legislation if it needed to reduce the workforce. The
hotel management however indicated that although they could reinstate the dismissed
workers it would not do so. The IUF denounces the fact that, although the hotel
management openly expressed its continued refusal to comply with the law, there has
been no further attempt from the government authorities to resolve the dispute since
the meeting failed, or to ensure meaningful protection to the union’s members and
officers and secure a workplace environment which would allow the workers to
effectively exercise their trade union rights.
800. In its communication of 14 December 2018, the IUF denounces the destruction – on
11 December 2018 – by the police, acting on the orders of local authorities, of the
peaceful solidarity camp maintained on public space since 12 October by union members
together with family members and supporters. According to the IUF, around 100 people,
only a few of them in police uniform, assaulted the camp and tore down the workers’
banners. When the workers attempted to regroup, they were forcibly dispersed. The
peaceful encampment was established in the course of the public protest actions
organized by hotel unions in the Bagan area following the 24 August anti-union
dismissals by the hotel management targeting the hotel union members, including the
chairperson. The union protests, which have all proceeded peacefully, were organized
out of a sense of deep frustration with the local and national authorities’ repeated
failures to bring the hotel management to comply with relevant labour law and
international standards.
801. Furthermore, the IUF alleges that, on 13 December 2018, the HLOB attempted to hold a
peaceful march from the hotel to the Mandalay Region Government Office to protest
against the attack on the solidarity camp. However, armed police dispersed the rally and
arrested 13 people, including seven members of the hotel union. The 13 have been
charged with offences under article 19 of the Peaceful Assembly and Peaceful Procession
Act and could face further charges. The IUF recalls that the right of trade unions to public
assembly and public protest is a right which the Committee on Freedom of Association
has confirmed as a right protected under the right to freedom of association. The IUF
considers the police attack on the workers’ solidarity camp, ordered by the Nyaung-U
Township administrator and carried out by the Nyaung-U District Police Department, and
the dispersal of the protest march to the Mandalay Region Government Office by armed
police, and the arrests and charges against the 13 trade union members to be a violation
of Conventions Nos 87 and 98.
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802. In its communication dated March 2019, the IUF alleges that, on 1 March 2019, the
Nyaung-U Court found six HLOB union members and leaders, including Mr Nay Myo Win,
who had been arrested earlier but was charged and sentenced together with the other
HLOB members, guilty of violating article 19 of the Peaceful Assembly and Peaceful
Procession Act and sentenced them to one-month imprisonment. The six were placed
under immediate arrest, an unnecessary and overt act of intimidation. The IUF further
notes the ongoing failure of the local and national authorities to undertake meaningful
action to bring the hotel management to comply with relevant labour law and
international standards. Therefore, the IUF calls on the Committee on Freedom of
Association to recall to the Government its responsibilities and to take prompt corrective
measures to ensure the reinstatement of workers victimized for their union membership
and engagement and good faith negotiations with the union at the establishment.

B.

The Government’s reply
803. In a communication dated 5 March 2019, the Government provided the following
information in relation to the case: (i) the hotel management reported to the Nyaung-U
Township Conciliation Body on the reduction of 12 workers in the workforce of the hotel
and their wages, including notice fees and termination fees (based on service term), were
paid to their bank accounts on 24 August 2018; (ii) the conciliation process was first
conducted on 9 October 2018 between the employer and the workers by members of
the House of Representatives and members of the Township Conciliation Body. During
the process, representatives of the HLOB informed that nine workers wanted to work at
the hotel again. In case the hotel would not reinstate them, a strike would be organized
under the Labour Organization Law. The hotel management indicated that the reduction
in the workforce is due to the financial and economic conditions of the hotel, and the
hotel would provide skills training for the workers to get a job in another workplace. No
settlement was reached out of the meeting; (iii) on 11 October 2018, representatives of
the hotel and the union negotiated again within the Nyaung-U Township Conciliation
Body. The hotel management proposed to reinstate three workers out of the nine
workers who expressed willingness to work again at the hotel. The remaining workers
would be provided with training and could get another job at a restaurant. No agreement
was reached as the workers requested reinstatement for all nine; (iv) another conciliation
meeting, led by the Deputy Director-General of the Department of Labour Relations, was
held on 22 October 2018 at the Department of Labour Relations with members of the
Township Conciliation Body and representatives of the MICS; (v) on 27 November 2018,
a new conciliation meeting was held in the premises of the hotel. It was attended by
officers from the Regional Combination Group and Hotel and Tourism Department,
representatives of the hotel, representatives from the MICS, the Chairperson of the
Township Labour Organization and nine workers, including Mr Nay Myo Win. During the
meeting, the vice-chairperson of the MICS proposed to reinstate the nine workers in their
original posts with original pay. The issue could not be solved as the representatives of
the hotel refused to reinstate the workers; (vi) on 14 December 2018, another meeting
was held at the Mandalay Region Government. The meeting was attended by the Chief
Minister and ministers of the Mandalay Region, members of the Nyaung-U Township
Conciliation Body and employer representatives. Worker representatives did not
participate in the meeting; and (vii) on 8 January 2019, the Minister of Planning and
Finance of the Mandalay Region headed a meeting at the Nyaung-U Township General
Administration Department with members of the House of Representatives and the
Nyaung-U Division Management Committee. Representatives of the Myanmar Hotelier
Associations (Bagan zone), the Agriculture and Farmer Federation (affiliated to the IUF),
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Solidarity for Trade Union Myanmar (STM) and the HLOB attended the meeting. The
workers demanded eight points from the employer, including the following points: (a) to
reinstate them in original posts with original pay; (b) to pay full wages for interval period;
(c) to give full wages and services fees for the other 23 workers who joined them; (d) to
pay bonuses to the nine dismissed workers and the 23 workers, like other workers; and
(e) to repeal the legal suit during period of strike.
804. With regard to the dismissed workers, the hotel management indicated that they had
already received the termination fees, thus reinstatement was not possible. Therefore,
the hotel management proposed to pay an additional amount of one month’s salary for
their grievances. However, no settlement could be reached as the workers did not accept
the proposed additional amount and reaffirmed their interest to be re-employed at the
hotel. On 13 January 2019, the management of the hotel informed the Minister of
Planning and Finance of Mandalay Region that the hotel was ready to pay the equal
amount of two months’ salary.
805. With regard to the demand of the union to withdraw the legal suit during the strike, the
government authorities indicate that the legal action was taken against them under the
Peaceful Assembly and Peaceful Procession Law. Section 4 of the Peaceful Assembly and
Peaceful Procession Law provides that the citizens or organizations desired to enjoy and
exercise the rights to peaceful assembly and peaceful procession, in order to express
their opinion and desire, shall submit a notification in writing to the commander of the
respective township police force at least 48 hours prior to the day of such activity. Under
section 19 of the law, any person who holds assembly or procession without notification
in accordance with the provisions in section 4 shall, on conviction, be punished by
imprisonment for a term not exceeding three months or by a fine not exceeding
30,000 Myanmar kyats (MMK) or by both. In the Government’s view, the workers involved
in the labour issue at the hotel held the procession without reporting the information to
the respective township police commander. Therefore, they were prosecuted under
section 19 of the Peaceful Assembly and Peaceful Procession Law.
806. In its communication of 8 June 2019, the Government provides information on three
public gatherings led by Mr Nay Myo Win which took place in the Nyaung-U and Bagan
Townships without getting permission from the police and were considered in violation
of section 19 of the Peaceful Assembly and Peaceful Procession Law: (i) 20 people
conducted a peaceful assembly and procession on 4 December 2018 (at 9.15 a.m.) at
Sone Kone Ward, Nyaung-U Township, to protest against the dismissal of 12 workers
from the hotel; (ii) the same day, from 5.05 p.m. to 5.20 p.m., 20 people conducted a
peaceful assembly and procession at Nyaung Lafat lake sunset view point hill,
Minnanthu village, Bagan Township; and (iii) on 5 December 2018 (from 9.40 a.m. to 9.55 a.m.),
20 people made a peaceful assembly and procession at the Bore Zin market, Nyaung-U
Township. On each occasion, the police commander complained at the police station for
violation of section 19 of the Peaceful Assembly and Peaceful Procession Law. Mr Nay
Myo Win was considered the offender in the three cases and was interrogated by the
Court (Code of Conduct Nos 811/2018, 812/2018 and 813/2018). He was sentenced to
one month’s imprisonment without labour under section 19 of the Peaceful Assembly
and Peaceful Procession Law. He served his sentence starting from 1 March 2019 and
was released on 29 March 2019.
807. Furthermore, on 1 April 2019, the hotel management indicated that the nine dismissed
workers persuaded the staff to go on strike, 11 workers among 34 strikers went back to
work after about one week on strike and the 23 remaining workers were absent without
leave for more than three months. While 22 workers requested to return to the
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workplace, the management cannot appoint them, as they were absent without leave
for more than five months. Following a request from the Government authorities, the
hotel representatives agreed to re-employ seven workers who, in their view, complied
with the rules and regulations. The re-employed workers would also have access to
allowances and skills training.
808. On 7 April 2019, at the request of the workers, a meeting was convened with the
participation of the Minister of Mandalay Division, Ministry of Natural Resources and
Environmental Conservation and Labour Affairs, the Minister of Planning and Finance,
the Deputy Director-General of the Department of Labour Relations, the Deputy
Director-General of the Ministry of Hotel and Tourism, Members of Parliament of the
Mandalay Region, the District Administrator of the Department of General
Administration, Mandalay region officers and Nyaung-U township officers under the
Ministry, members of the Nyaung-U Township Conciliation Body, ten employers and six
workers (a total of 41 persons). During the meeting the hotel management offered that
three out of six workers be re-employed, one worker among the seven workers
previously identified had found work. The three remaining workers (out of the six) would
benefit from advance training for three to four months with adequate support for
accommodation and arrangement for meals. Their blacklisting would be cancelled, and
the employer could arrange for jobs in two other hotels. In this regard, their last
positions and salaries would be duly taken into account. The workers however indicated
that they could not accept the proposal for re-employment of only six workers out of
22 workers who requested to return to work. Consequently, considering that the
conciliation did not lead to agreement, the authorities decided that the aggrieved
persons should resort to relevant court in accordance with a civil suit. In its
communication dated 22 January 2020, the Government specifies that, to date, there has
been no prosecution before any court related to this case.

C.

The Committee’s conclusions
809. The Committee notes that, in the present case, the complainant organization alleges antiunion practices, including discrimination and dismissals of trade union members and officials
on the part of the management of the hotel, as well as interference in union activities, police
violence against peaceful demonstrations, and the inability of the Government authorities to
settle the labour dispute.
810. The Committee notes the complainant’s allegation that its affiliate, a hotel union, has been
facing management hostility ever since its formation in 2014. An attempt to dismiss the
union’s Chairperson, Mr Nay Myo Win, right from 2015, was defeated by the resistance from
union members and the hotel staff. The union then joined other local hotel unions to form an
area-wide union named the Hotel Chitthu Township Level Labour Organization BaganNyaung-U (HLOB) electing Mr Nay Myo Win as its Chairperson. The HLOB is a legally registered
organization, which is affiliated to the the MICS and to the IUF.
811. The Committee notes the allegation that, in August 2018, the hotel management again
terminated the union chairperson, along with 11 other workers, including two members of
the union executive and seven active union members. According to the IUF, the formal
justification given for the discriminatory dismissals was that management was merely
executing an order by the board of directors to reduce employment by a specified percentage,
given the downturn in occupancy. However, the complainant stresses that at a meeting with
management the day before the termination, the union had indicated to the management its
willingness to negotiate alternative work arrangements which would safeguard employment.
Still, the management response was to target union officers and activists for dismissal,
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therefore violating their trade union rights and the rights of all union members, including
those of the members of the HLOB, who elected Mr Nay Myo Win as their Secretary. The
Committee notes the indication that, on 18 September 2018, the hotel union wrote to the
Mandalay Division Government Office to inform them of the anti-union dismissals and to
solicit assistance in securing a solution, to no avail. The Committee also notes, from the
submission of the Government referring to the conciliation processes which took place after
the dismissals, that the hotel management merely indicated that the reduction in the
workforce was due to the financial and economic conditions of the hotel, and that the hotel
was ready to provide skills training for the dismissed workers to get a job in another
workplace.
812. With regard to the specific allegation of anti-union dismissal, the Committee recalls that no
person should be dismissed or prejudiced in employment by reason of trade union
membership or legitimate trade union activities, and it is important to forbid and penalize in
practice all acts of anti-union discrimination in respect of employment. The Committee has
always considered that it is not within its purview to pronounce itself on allegations relating
to restructuring programmes, even when these involve collective dismissals, unless they have
given rise to acts of anti-union discrimination or interference. The application of staff
reduction programmes must not be used to carry out acts of anti-union discrimination [see
Compilation of decisions of the Committee on Freedom of Association, sixth edition, 2018,
paras 1075, 1114 and 1112]. In the present case, the Committee observes that the collective
dismissal has affected mostly members of the hotel union, as the 12 dismissed workers
comprise three union leaders, including the chairperson, and seven active members of the
union. In this regard, the Committee recalls that it has emphasized the advisability of giving
priority to workers’ representatives with regard to their retention in employment in case of
reduction of the workforce, to ensure their effective protection [see Compilation, op. cit.,
para. 1157].
813. In light of the information available, the Committee regrets that the Government does not
provide any comments on the allegations of anti-union dismissals in this case and merely
referred to the grounds for dismissal cited by the hotel management. Moreover, the
Committee observes with concern that the Government authorities seemingly never addressed
directly the allegations of anti-union discrimination in themselves. The Committee recalls that
the role of the Government in relation to acts of anti-union discrimination and interference is
not confined to mediation and conciliation but also includes, where appropriate, investigation
and enforcement in order to ensure effective protection against acts of anti-union
discrimination and interference and, in particular, ensure that such acts are identified and
remedied, that guilty parties are punished and that such acts do not reoccur in the future [see
Compilation, para. 1161]. Consequently, the Committee urges the Government to carry out
an independent investigation on the allegations of anti-union dismissal against Mr Nay Myo
Win and the other nine trade unionists and, should it be found that their dismissals were
motivated by the exercise of their legitimate trade union activities, to ensure an effective
remedy, including sufficiently dissuasive sanctions, so that such acts do not recur. The
Committee recalls that reinstatement should be available as a primary remedy to those who
are victims of anti-union discrimination. If reinstatement is not possible, the government
should ensure that the workers concerned are paid adequate compensation which would
represent a sufficient dissuasive sanction for anti-trade union dismissals [see Compilation,
para. 1174]. The Committee requests the Government to keep it informed of any developments
in this regard. With reference to the recommendation it made in a similar case concerning
Myanmar [see Case No. 3171, 378th Report, June 2016, para. 493] to review the relevant
legislation, in consultation with the employers’ and workers’ organizations concerned, with a
view to making any necessary amendments, so as to ensure the effective protection of workers
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against anti-union discrimination and interference by providing for swift means of redress,
appropriate remedies and sufficiently dissuasive sanctions, the Committee invites the
Government to continue to avail itself of ILO technical assistance in this respect.
814. The Committee notes that, in the following weeks, the union launched a protest campaign,
including peaceful gatherings, protest marches and the maintenance of a workers’ solidarity
camp in a public space. According to the IUF, it is noteworthy that non-union workers were
pressured by the management not to join the actions and those who did not take part in the
protest action received a special bonus cash payment and a certificate of appreciation and
award thanking them for their “faithfulness” and encouraging them to continue working as
“family”. The Committee considers that this is a serious allegation, which, if true, would be
likely to have a grave effect on the freedom of association rights of the workers at the hotel.
The Committee recalls that on various occasions concerning measures applied to compensate
workers who do not participate in a strike by bonuses, it considered that such discriminatory
practices constitute a major obstacle to the right of trade unionists to organize their activities
[see Compilation, para. 976]. The Committee trusts that the Government will review these
allegations and, if they are found to be true, will take the necessary measures to prevent such
discriminatory practice affecting the exercise of trade union rights.
815. From the information available, the Committee understands that, on 11 December 2018, the
police, acting on the orders of local authorities, intervened to shut down the workers’ solidarity
camp maintained since 12 October by union members and their supporters. According to the
IUF, around 100 people, only a few of them in police uniform, assaulted the camp and tore
down the workers’ banners. When the workers attempted to regroup, they were forcibly
dispersed. Furthermore, the IUF alleges that, on 13 December 2018, the HLOB attempted to
hold a peaceful march from the hotel to the Mandalay Region Government Office to protest
against the attack on the solidarity camp, however, armed police dispersed the rally and
arrested 13 people, including seven union members. The 13 arrested protesters were charged
with offences under article 19 of the Peaceful Assembly and Peaceful Procession Act. The
Committee observes that the Government does not provide any information in relation to
these serious allegations. In this regard, the Committee recalls that workers should enjoy the
right to peaceful demonstration to defend their occupational interests. The authorities should
resort to the use of force only in situations where law and order is seriously threatened. The
intervention of the forces of order should be in due proportion to the danger to law and order
that the authorities are attempting to control and governments should take measures to
ensure that the competent authorities receive adequate instructions so as to eliminate the
danger entailed by the use of excessive violence when controlling demonstrations which might
result in a disturbance of the peace [see Compilation, paras 208 and 217]. In light of the
above, the Committee urges the Government to investigate and report in detail on the
circumstances of police intervention in the shutting down of the solidarity camp on
11 December 2018 and during the peaceful protest march of 13 December 2018, leading
allegedly to the arrest of 13 protesters, including seven union members. The Committee
further requests the Government to give precise instructions to the police authorities so that,
in cases where public order is not seriously threatened, people are not arrested simply for
having organized or participated in a peaceful demonstration.
816. The Committee notes that, in its communication, the Government refers to three specific
peaceful processions of about 20 people led by Mr Nay Myo Win on 4 and 5 December 2018
in the Nyaung-U and Bagan Townships, allegedly without getting the permission from the
police. On each occasion, the police commander made a complaint at the police station for
violation of section 19 of the Peaceful Assembly and Peaceful Procession Law. Mr Nay Myo Win
was considered the offender in the three cases and was interrogated by court. He was
sentenced to one month’s imprisonment without labour under section 19 of the Peaceful
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Assembly and Peaceful Procession Law. According to the Government, he served his sentence
starting from 1 March 2019 and was released on 29 March 2019. The Committee notes from
the complainant’s submission that, on 1 March 2019, the Nyaung-U Court found six HLOB
union members and leaders, including Mr Nay Myo Win, guilty of violating article 19 of the
Peaceful Assembly and Peaceful Procession Act and sentenced them to one month’s
imprisonment. The six were placed under immediate arrest. The Committee recalls that no
one should be deprived of their freedom or be subject to penal sanctions for the mere fact of
organizing or participating in a peaceful strike, public meetings or processions
[see Compilation, para. 156]. In this regard, the Committee expresses its concern as to the
restrictions the Law on the Right of Peaceful Assembly and Peaceful Procession may have on
the right of organizations to carry out their activities without interference. In the present case,
the Committee is of the view that the punishment of one month’s imprisonment for the mere
violation of rules concerning issuance of police permission for a peaceful procession is
excessive and is not conducive to a constructive industrial relations climate. The Committee
therefore invites the Government to review the Law on the Right of Peaceful Assembly and
Peaceful Procession, in consultation with the employers’ and workers’ organizations
concerned, with a view to making any necessary amendments, so as to ensure its conformity
with freedom of association.
817. The Committee notes the Government’s indication that, during the protest campaign initiated
by the union, the nine dismissed workers persuaded the hotel staff to go on strike. Some
34 workers went on strike, among them 11 returned to work after about one week on strike
and the 23 remaining workers were absent without leave for more than three months.
According to the Government, 22 workers requested to return to the workplace, however the
management refused to appoint them, as they had been absent without leave for more than
five months.
818. The Committee notes that the workers’ demands concern the reinstatement of nine dismissed
workers in their original posts with full payment of wages, services fees and bonuses; the reemployment with full wages, services fees and bonuses for the 23 other workers who joined
the protest action; and the withdrawal of the legal suit. The Committee notes from the
submission of the Government that the hotel management indicated that it was unable to
reinstate the nine dismissed workers as they had already been paid their termination fees. In
January 2019, the hotel management indicated its readiness to pay to each worker
two months’ salary to remedy the grievances. With regard to the 22 workers requesting to
return to work at the hotel, the hotel management agreed to re-employ six workers.
819. The Committee notes from the information provided by both the complainant and the
Government, that the case was examined through conciliation processes on numerous
occasions: (i) a meeting under the auspices of the Township Conciliation Body, with the
participation of Members of Parliament, the HLOB and the MICS (8 October 2018); (ii) a
meeting at the Labour Office in Nyaung-U Township, with the participation of the Deputy
Director-General of Labour Relations Department from the national Ministry of Labour,
Immigration and Population (22 October 2018); (iii) a conciliation meeting organized at the
hotel with the Director of Labour Directive Department, Mandalay Region, the Regional Officer
of Labour Relations Department, Mandalay Region, and the Township Administrator, as
Government representatives, representatives from the hotel union, the HLOB and the MICS,
the hotel management and a representative of the employers (27 November 2018); (iv) a
meeting at the Mandalay Region Government Office attended by the Chief Minister and
ministers of the Mandalay Region, members of the Nyaung-U Township Conciliation Body and
employer representatives, but without the participation of the workers’ representatives
(14 December 2018); (v) a meeting at the Nyaung-U Township General Administration
Department attended by members of the House of Representatives and the Nyaung-U Division
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Management Committee, representatives of the Myanmar Hotelier Associations (Bagan zone),
the HLOB, the MICS and Solidarity for Trade Union Myanmar (STM) and headed by the Minister
of Planning and Finance of Mandalay Region; and (vi) a meeting with the participation of the
Minister of Mandalay Division, Ministry of Natural Resources and Environmental Conservation
and Labour Affairs, the Minister of Planning and Finance, the Deputy Director-General of the
Department of Labour Relations, the Deputy Director-General of the Ministry of Hotel and
Tourism, Members of Parliament of Mandalay Region, the District Administrator of the
Department of General Administration, Mandalay Region officers and Nyaung-U Township
officers under the Ministry, members of the Nyaung-U Township Conciliation Body, ten
employers and six workers (a total of 41 persons) (7 April 2019).
820. The Committee observes that despite the reported conciliation meetings that took place
between October 2018 and April 2019, the process did not lead to agreement. It further notes
that the Government decided that the aggrieved party should resort to the relevant court in
accordance with a civil suit. Finally, the Committee notes from the Government’s
communication of January 2020 that, to date, there has been no prosecution before any Court
related to this case. The Committee welcomes the attempts by the Government authorities at
the highest regional level to resolve the labour dispute. The Committee requests the
Government to indicate any referral of the labour dispute to the relevant arbitration body
under the law. It also requests the Government and the complainant to keep it informed of
any development in the appeal procedures available, in particular to indicate whether any
aggrieved party has filed a judicial appeal, and if so, to provide the corresponding ruling.

The Committee’s recommendations
821. In the light of its foregoing conclusions, the Committee invites the Governing Body
to approve the following recommendations:
(a)

The Committee urges the Government to carry out an independent
investigation on the allegations of anti-union dismissal against Mr Nay Myo
Win and the other nine trade unionists and, should it be found that their
dismissals were motivated by the exercise of their legitimate trade union
activities, to ensure an effective remedy, including sufficiently dissuasive
sanctions, so that such acts do not recur. The Committee recalls that
reinstatement should be available as a primary remedy to those who are
victims of anti-union discrimination. If reinstatement is not possible, the
government should ensure that the workers concerned are paid adequate
compensation which would represent a sufficient dissuasive sanction for antitrade union dismissals. The Committee requests the Government to keep it
informed of any developments in this regard.

(b)

The Committee urges the Government to investigate and report in detail on
the circumstances of the police intervention in the shutting down of the
solidarity camp on 11 December 2018 and during the peaceful protest march
of 13 December 2018 leading allegedly to the arrest of 13 protesters, including
seven union members. The Committee further requests the Government to
give precise instructions to the police authorities so that, in cases where
public order is not seriously threatened, people are not arrested simply for
having organized or participated in a demonstration.

(c)

The Committee invites the Government to review the Law on the Right of
Peaceful Assembly and Peaceful Procession, in consultation with the
employers’ and workers’ organizations concerned, with a view to making any
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necessary amendments, so as to ensure its conformity with freedom of
association.
(d)

The Committee requests the Government to indicate any referral of the
labour dispute to the relevant arbitration body under the law. It also requests
the Government and the complainant to keep it informed of any development
in the appeal procedures available, in particular to indicate whether any
aggrieved party has filed a judicial appeal and, if so, to provide the
corresponding ruling.

(e)

The Committee invites the Government to continue to avail itself of ILO
technical assistance to review the relevant legislation, in consultation with
the employers’ and workers’ organizations concerned, with a view to making
any necessary amendments, so as to ensure the effective protection of
workers against anti-union discrimination and interference by providing
for swift means of redress, appropriate remedies and sufficiently dissuasive
sanctions.

Case No. 3372
Definitive report
Complaint against the Government of Norway
presented by
the Norwegian Nurses Organisation (NNO)
Allegations: The complainant alleges the adoption of a legislation imposing compulsory
arbitration to end a legal strike

822. The complaint is contained in a communication dated 17 October 2019 from the
Norwegian Nurses Organisation (NNO).
823. The Government provided its observations in communications dated 4 May and 2 July
2020.
824. Norway has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
825. In its communication dated 17 October 2019, the NNO alleges the adoption of a
legislation to end a legal strike through compulsory arbitration to resolve the dispute
between it and the Confederation of Norwegian Enterprise (NHO)/Norwegian Federation
of Service Industries and Retail Trade (NHOSH) concerning the terms and conditions of
Agreement 527 of 2018. It alleges in this respect that the Government did not implement
the Committee’s conclusions in the 12 cases concerning Norway raising similar issues of
legislative intervention in the collective bargaining process. The NNO alleges that the
National Wages Board (NWB) does not have sufficient impartiality and independence to
constitute a compensatory guarantee in the event of the prohibition of strikes in
essential services.
826. The complainant explains that it is a nationwide trade union for nurses and midwives.
With 116,000 members, or approximately 95 per cent of all organized nurses and nearly
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90 per cent of all nurses in the country, it represents the largest number of workers
employed in the health care sector in the country. The NNO is a member of the
Confederation of Unions for Professionals, Norway (Unio). Nearly half of its members in
the health care sector are covered by a collective agreement negotiated by the NNO and
1,200 NNO members are covered by an agreement negotiated by Unio on behalf of the
NNO.
827. The complainant further explains that while the NHO is Norway’s largest federation of
organizations that represent privately held businesses, its representation in the health
sector is not very significant. The NHO is part of all collective agreements made by its
affiliates.
828. The complainant further explains that Agreement 527 is the outcome of a decision by
the NWB to which the dispute between the NNO and NHO/NHOSH businesses regarding
the renegotiation of Agreement 481 was referred to by an Act of Parliament. The NNO
relates that in that case, when the negotiations broke down and the compulsory
mediation did not result in any agreement, members of the NNO went on strike in
January 2010. A few weeks after the strike began, the Government intervened
recommending that Parliament adopts a legislation to end the strike and to refer the
dispute to compulsory arbitration. On 11 May 2010, three months after the strike had
ended, the NWB issued its decision by which it established Agreement 527. The NNO
indicates that it has renegotiated Agreement 527 several times, making improvements
on the sectors covered by the agreement, the level of remuneration and the social
conditions. The Agreement covers nursing homes, hospital patient hotels, rehabilitation
businesses, administration, occupational health services and involuntary pregnancy
advisory services and other health related businesses. Sixty-five companies were
covered by the Agreement in 2018. According to the complainant, Agreement 527
remains substantially less favourable than any other agreement the NNO is a party to.
829. The complainant indicates that its main priority in the 2018 renegotiation of Agreement
527 was to improve the minimum wage for nurses in order to close the minimum wage
gap that exists between the collective agreement with NHO/NHOSH and collective
agreements with other employers’ organizations and federations. However, this
endeavour has failed once again. As compulsory mediation did not result in a revised
agreement, 56 out of 501 NNO members went on strike in seven businesses. According
to the complainant, all seven businesses affected by the strike performed non-essential
services and thus, the strike did not threaten the life or health of any patients from any
of the businesses concerned. According to the complainant, this is confirmed by the
Government’s proposal to Parliament stating that the NNO strike did not endanger life
or health in any of the seven businesses affected. Hospital patient hotels, rehabilitation
businesses, administration, occupational health services and pregnancy advisory
services were not mentioned in the risk assessment by the health authorities, thus it was
clear that these businesses are not performing “essential services” in the strictest sense
of that term.
830. The complainant alleges that although the Basic Agreement between the NNO and the
NHO/NHOSH regulates procedures for determination of minimum services, none of the
businesses covered by the agreement and affected by the strike initiated negotiations
on this matter. After three weeks, on 16 November 2018, the NHO/NHOSH announced a
lockout of all of NNO’s members, effective 21 November 2018. The lockout affected
65 businesses and 501 NNO members. According to the complainant, the health
authorities considered that the NHO/NHOSH lockout would pose an immediate threat to
life and health. After concluding that no voluntary agreement could be reached between
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the parties, the Minister of Labour and Social Affairs informed the parties that she would
recommend a legislation to impose compulsory arbitration to resolve the dispute. Both
parties agreed to resume work while waiting for Parliament to pass an Act mandating
the dispute to be resolved through compulsory arbitration. The Act became law on
20 December 2018.
831. The NNO agrees that a lockout of all NNO members in the 65 businesses would have had
serious consequences in a number of the businesses affected by the lockout. However,
according to the complainant, among the 65 businesses included in the lockout, a
significant number perform non-essential services. The complainant explains that while
the regional health authorities and the municipalities can choose to leave the delivery of
health care services to private service providers, legal responsibility to provide health
care services remains a public one. The complainant alleges that while the Government
was aware of the possibility of a strike/lockout more than a month before the
compulsory mediation occurred, neither the Government nor the local authorities
responsible for providing services took any action to reduce the potential impact on third
parties.
832. The complainant points out that the ILO has repeatedly noted that the Norwegian
Government should encourage social partners to negotiate a minimum service or, in the
event of a disagreement as to the number workers and their duties, refer the matter to
an independent body. The complainant alleges that the Government did nothing to
ensure the right to collective bargaining. The lack of regulation of minimum services
gives an irresponsible party the possibility to act in a manner that prompts the
Government to intervene, instead of making an effort to resolve the dispute. The NNO
stresses that, even though the basic agreement between the NHO and NNO contains
rules on minimum staffing, none of the businesses affected by the strike/lockout
initiated any negotiations in this respect before or during a strike. The complainant
alleges that this strategy is used by employers in the health care sector. The reason for
the intervention was the scale of the NHO/NHOSH lockout combined with a failure of
public authorities to comply with their legal obligation to provide statutory health
services to citizens. The NNO considers that the decision to refer the dispute to
compulsory arbitration in this situation was unjustified, as minimum services could have
been imposed to ensure that the strike did not endanger the life, personal safety or
health. According to the complainant, this would have secured the right to strike in
harmony with the obligations identified in Conventions Nos 87 and 98. The NNO
considers that repeated interventions by the Government undermine the right to
collective bargaining and weaken the possibility of reaching a voluntary agreement.
833. The NNO alleges that the Government’s decision to prohibit the strike and refer the
dispute to compulsory arbitration for businesses conducting non-essential services was
unjustified. Where the right to strike is restricted or prohibited in certain essential
services, adequate protection should be given to the workers to compensate for the
limitations placed on them. This includes the right to an impartial and speedy arbitration
process.
834. The complainant indicates that Norway has no legislation limiting the right to strike, nor
any general legislation on the use of compulsory arbitration. The Parliament adopts a
separate act in each individual case, prohibiting the right to strike and referring a dispute
to compulsory arbitration by the NWB. The complainant indicates that in principle, the
NWB was intended for voluntary arbitration, but it has played a very limited role as a
voluntary arbitration mechanism. Instead, the NWB has been frequently used to resolve
disputes using compulsory arbitration following the Government’s intervention. The
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NNO indicates in this regard that the Government has repeatedly intervened in the right
to collective bargaining in disputes concerning Agreements 481 (in 2002 and 2012) and
527 (in 2010 and 2018).
835. The complainant further alleges that no measures were taken to ensure the impartiality
of the NWB members representing the interests of employees and employers. It explains
in this regard that the NWB Act regulates the appointment of the Board’s members,
stating that three of the five members must be impartial in accordance with the criteria
set out for judges. However, no similar safeguards exist as concerns the members
representing the interests of employers and employees. The Government always
appoints representatives from the NHO as members to represent the interests of
employers and representatives from the Norwegian Confederation of Trade Unions (LO)
to represent the interests of employees. According to the complainant, the LO and NHO
representatives have a clear incentive to try to persuade the arbitration court to decide
in favour of a solution in accordance with the policies of the two organizations. The
participation of these two organisations clearly makes the NWB a dispute mechanism
that lacks the necessary impartiality.
836. The complainant further indicates that the NHO/NHOSH had three representatives to
defend its interests on the NWB and points out that the NHO is a party to all collective
agreements concluded by its affiliates and whose representative participated in the
negotiations on Agreement 527; moreover, the NHO was heavily involved in the lockout
decision that was approved by the NHO board in accordance with NHO statutes. The
complainant considers that the NHO/NHOSH had a clear interest in the result of the
arbitration. The fact that the NHO/NHOSH had three members on the NWB and the NNO
had only two members demonstrates that the Government has failed to provide
sufficient guaranties to compensate for the limitations to the right to strike.
837. The NWB Act regulates voluntary arbitration, but very few organizations have used the
NWB to resolve disputes on a voluntary basis for the last 40 years. No union is willing to
be judged by an arbitration court composed of two non-impartial members,
representing political views and priorities that are different from those held by the
disputing parties. The NNO considers that this confirms the view that the NWB lacks the
necessary impartiality. Referring a case to compulsory arbitration with two members
that are not impartial is clearly problematic in relation to freedom of association. The
complainant further questions whether the NWB can be considered to be independent
of the Government. The members are appointed by the Government after informal
consultation with NHO and LO; thus, according to the complainant, they are known to
be loyal to the model and to the two federations. Even if the three so-called neutral
members cannot be instructed in what to decide, an institutionalized bond exists
between the Government and the members, clearly defining how cases are to be
resolved, reducing the impartiality of the NWB.
838. The NNO considers that the NWB imposed an agreement, negotiated between NHO and
LO, on the two parties involved in the dispute. In the complainant’s view, the NWB
subordinated the NNO to the considerations of LO, although the NNO is not a member
of that confederation. Furthermore, the result imposed on the NNO was based on
increases in wages effective from 1 April 2018, whereas the NWB made wage increases
for NNO members effective from 21 November 2018. According to the complainant, this
decision also followed a principle developed by the NWB – the result of compulsory
arbitration should economically favour the employer. This resulted in a situation where
the nurses organized in the Norwegian Confederation of Trade Unions (LO)/Norwegian
Union of Municipal and General Employees (NUMGE) received their pay raise nearly eight
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months earlier than the nurses organized in the NNO. Lastly, NNO members whose
employment terminated before the NWB made its decision on 21 March 2019 were not
entitled to any pay increase. It took more than three months before the NWB was
summoned, which had an economic impact on the employees. Thus, according to the
complainant, workers who exercised their right to strike were left in a less favourable
position. Moreover, the NWB decisions favouring the employer economically, have the
potential to undermine the right to collective bargaining as they reduce the interests of
employers to reach an agreement. The complainant considers that imposing the result
negotiated by a union representing only 25 nurses on 501 NNO members undermines
the fundamental rights of workers to strike to defend their economic interests and
challenges the possibility of free collective bargaining. The NNO alleges that the
Government has failed to provide for compulsory arbitration where the result was not
pre-determined.

B.

The Government’s reply
839. In its communication dated 4 May 2020, the Government indicates that the dispute arose
during the revision of Agreement 527 between the NNO and the NHO/NHOSH in
connection with the 2018 collective wage settlement. After the negotiations broke down,
the National Mediator issued a temporary work stoppage ban on 27 September 2018
and summoned the parties to mediation. On 19 October 2018, the employee side
demanded that mediation be discontinued and announced a collective work stoppage
for 56 members. The Mediator then had four days to bring the parties to an agreement.
The mediation was concluded without result in the morning of 25 October 2018. On the
same day, the NNO implemented the announced strike, which affected nurses at seven
companies. There were no situations reported to have resulted in a threat to life or
health due to the strike. No further escalation of the strike was announced. On
16 November 2018, NHOSH announced a lockout. The lockout was notified to apply to
445 members of the NNO. The lockout would have meant that 501 employees in
65 companies would have been absent from work as of 21 November 2018. The overall
assessment of the Norwegian Board of Health Supervision was that the implementation
of the lockout would lead to immediate danger to life and health of people. On the basis
of that report, the Minister of Labour and Social Affairs called the parties to a meeting
on 20 November 2018. The parties informed the Minister that they saw no immediate
possibility to reach a consensus that would settle the dispute and prevent further
escalation of the industrial action. In light of this, and of the Norwegian Board of Health
Supervision’s report, the Minister informed the parties that the Government had no
choice but to intervene and propose that the dispute should be solved by the NWB. At
the request of the Minister, the NNO and the NHOSH expressed their willingness to
abandon the industrial actions immediately.
840. The Government points out that while the right to industrial action is not expressly
mentioned in Conventions Nos 87 and 98, it can be derived from the principles of
freedom of association. Without protecting the right to strike (sic), in particular the right
to organize activities for the purpose of promoting and protecting workers interests, the
right to strike cannot be fully realized. The Government further points out that the ILO
supervisory bodies consider that the right to strike is not an absolute right and may be
subject to a general prohibition in exceptional circumstances. The exercise of this
fundamental right may also be governed by provisions laying down conditions or
restrictions thereon. The consequences of a labour conflict may become so serious that
interventions or restrictions in the right to strike become compatible with the principles
of freedom of association.
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841. The Government indicates that there is a long tradition in Norway for collective
bargaining and that the right to organize and collective bargaining are recognized to be
fundamental parts of Norwegian law. There are no legal restrictions as to who can form
and join trade unions and organizations and there is no interference from the authorities
concerning the drafting of constitutions and rules of trade unions and organization of
their activities. The right to industrial action is part of the right to free collective
bargaining, including in health and care services. No prohibition of strikes or lockouts
exists except for the armed forces and senior civil servants. These groups nevertheless
enjoy the right to organize and the right to collective bargaining. The role of the
authorities is to pave the way for the social partners to take responsibility for wage
setting through collective agreements. This role implies offering good solutions
regarding mediation and arbitration to solve disputes of interests and a labour court to
solve disputes of law. To balance this wide, unrestricted freedom of organization and
collective bargaining, including the right to industrial action, there is a broad consensus
that the Government has an ultimate responsibility for preventing labour conflicts from
causing serious damage. If the Government finds that a conflict has such damaging
effects that life, personal safety or health or vital public interest are endangered, it
submits a separate bill to Parliament, proposing the strike/lockout in question to be
forbidden and for the conflict to be solved by the NWB.
842. The Government explains that when it intervened in the present case, the parties were
engaged in collective bargaining over an extended period of time, had been through
compulsory mediation with the National Mediator and the union had been on strike for
almost 30 days. At all times leading up to the NWB final decision the parties to the dispute
had the opportunity to reach an agreement without interference.
843. Regarding the NNO allegation that the decision to refer the dispute to compulsory
arbitration was unjustified, as minimum services could have been imposed to ensure
that the strike did not endanger life, personal safety or health, the Government indicates
that it puts great effort into being in compliance with its obligations under the
Conventions. The Parliament intervenes only when it is absolutely necessary to prevent
labour conflicts from causing serious societal damages. This system does not deprive
any of the parties to the dispute of the right to industrial action, regardless of its
consequences. The Government considers that the fact that it did not impose minimum
services does not constitute a breach of the Conventions as these instruments do not
oblige member States to impose minimum services to ensure that an industrial action
does not endanger life, personal safety or health.
844. The Government points out that the basic principle in Norway is that collective
bargaining is the sole responsibility of the social partners and that the authorities should
not interfere. The recourse to compulsory arbitration is not a tool that the Government
uses willingly. The Government points out that on several occasions, and as per request
of the Committee, especially as outlined in Case No. 3147 (2016), it has invited the parties
to discuss alternative solutions to compulsory arbitration, including possible ways of
reducing the need for intervention by the Government in industrial actions. These
discussions have included the possibility of establishing minimum services, among other
mechanisms. The parties have also been invited to describe whether and how collective
agreements cover agreements on such mechanisms, and to give an overview of their
use. The Government emphasizes that any amendments to the procedures and practice
concerning the national framework for industrial actions must be handled with
understanding and in close cooperation with the social partners. While the Government’s
impression is that the social partners have been somewhat reluctant, it will continue to
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discuss these issues with the social partners in order to give effect to the Committee’s
earlier conclusions.
845. The Government considers that in the present case, its intervention was necessary, just
and in accordance with the Conventions and with the Committee’s conclusions in
previous cases when it maintained that compulsory arbitration to end a collective labour
dispute and a strike is acceptable in case of disputes in essential services in the strict
sense of the term, namely those services whose interruption would endanger the life,
personal safety or health of the whole or part of the population. The strike in the present
case included workers in various parts of the private health and care sector. Even if the
initial strike at the time of the intervention did not immediately endanger life and health,
the Government had to take under consideration the situation as the whole. Faced with
the possibility that a lockout, as a part of the same conflict, would include another
445 workers in different institutions, it was clear that the actions would affect the public
health. The situation was that several nursing homes and home services would be
without nurses. This situation would immediately affect the health service in several of
the country’s municipalities. In particular, according to the Norwegian Board of Health
Supervision, the health service in the Oslo area and in the municipality of Austevoll would
face grave challenges. In the Oslo area, nursing homes with a total of 532 residents, a
home service with 200 home care users and a security alert service with over
33,000 users nationwide would be immediately affected. In the municipality of Austevoll,
nursing home and home nursing services would be unable to continue to operate. The
situation for more than 500 residents of nursing homes would be especially difficult;
according to the Norwegian Board of Health Supervision, moving these patients would
be risky, as it may cause (increase) state of confusion of patients, deterioration in health
or even death. Based on the above, the Government assessed that the services affected
in the dispute fall within the scope of essential services in the strictest sense due to a
clear and imminent threat to the public health, and that the intervention in the dispute
for that reason was necessary.
846. Regarding the NNO’s allegation that the Government has failed to secure the impartial
treatment of the dispute when appointing members to the compulsory arbitration, to
provide for compulsory arbitration where the result was not pre-determined and to
safeguard the economic interests of workers involved in the dispute, the Government
emphasizes that the NWB is a free-standing and independent body which resolves
disputes. It has many features in common with a court of justice. It decides the disputes
brought before it on an independent basis and applies its own discretion. The
Government has no influence on the Board’s proceedings, deliberations or decisions,
which are made by five members. Regarding, the NWB membership, the Government
indicates that three of the members are neutral, appointed after consultation with the
social partners for a three-year period. Usually, the appointees are judges or have a
background in economy. In the case at hand, the three neutral members were a judge,
a professor of law and a research professor in economics. Each of the parties involved in
the dispute appoints one voting member. In addition to the five voting members, the
Board has two advisors representing the parties in the dispute and two advisors
representing workers and employers interests in general and who have a particular
insight into nationwide tariff conditions. In its decision, the Board takes into
consideration the economic situation, negotiations on the national level and results from
prior negotiations. The Board is not bound by any guidelines or instructions from the
Government’s side and is free to arrive at any result it finds to be fair and reasonable.
This includes the decision on the time from which the result should enter into effect. The
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Government considers that the arbitration process was fair and independent and gave
the NNO an opportunity to argue its case and promote its interests.
847. By a communication dated 2 July 2020, the Government submits the following joint
observations of the International Organisation of Employers (IOE), the NHO and the
NHOSH on the complaint in this case:

 The NHO is the largest and the most representative of Norwegian business and
employers’ organizations with around 28,000 company members and is a federation
affiliating 16 sector federations. The NHOSH is one of the largest sector federation
affiliated to NHO with more than 2,400 member companies.

 At the outset, the employers’ organizations point out that the Committee does not

have the mandate to decide on the violation of Conventions Nos 87 and 98, but rather
to examine “alleged infringements of the principles of freedom of association and the
effective recognition of the right to collective bargaining enshrined in the ILO
Constitution (Preamble), the Declaration of Philadelphia and as expressed by 1970 ILO
Resolution”. The Committee is not a judicial entity and its views or recommendations
do not constitute as case law and do not present legal interpretation of the
Conventions. Moreover, its conclusions and recommendations are non-binding
guidance to governments based on its assessment of the particular facts and issues,
do not set any legal precedents and should only be used to guide the examination of
cases, without these being absolute. Each case should be examined and decided
based on its specific facts and contexts.

 Regarding the issue of minimum services, the IOE, NHO and NHOSH explain that in

Norway, parties to collective agreement are free to agree on provisions allowing for
individual employers/companies to enter into local agreements concerning work that
is necessary in order to prevent the danger to life, health or substantial damage. The
collective agreement concluded between NNO and NHO/NHOSH contains such
provision. Therefore, it was up to the parties to the agreement to bring the issue of
minimum services to the negotiation table, not the Government. In this context, an
intervention by the Government calling for the negotiation of minimum services
would have resulted in a violation of the right to collective bargaining where the
parties have also the right not to negotiate such minimum services. The Government
has no role to play in collective agreements concluded in the private sector. Therefore,
it was not in a position to negotiate a minimum service for the labour dispute in
question. The NHOSH believes that the NNO would not have accepted such an
agreement, if the minimum service was put on the table. This is because prior to the
negotiations in 2019, one of the NHOSH’s member companies did raise this question,
but the NNO declined the local workers’ representative to enter into such an
agreement.

 Regarding the outcome of the arbitration, the employers’ organizations point out that
the Norwegian wage formulation is highly coordinated. The model is based on a
system where the industries most exposed to foreign competition negotiate first and
the outcome sets the norm for other industries (known as the pace setting model).
This model has been developed over the years and it is widely supported by the social
partners, the Government and academia. It is the cornerstone and essential element
of wage setting and collective bargaining in Norway. Normally, negotiations are
carried out sector by sector. However, the negotiations sometimes are centralised to
cover all sectors, particularly when the social reforms have an impact in all sectors.
The purpose of this is to ensure that the same level and profile be implemented in all
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collective agreements irrespective of sector and geographical area. The 2018
negotiations were carried out in this centralised manner to ensure a social reform
regarding changes to the collectively agreed pension scheme in the private sector.
Many people can benefit from centralized agreements. It is therefore important for
employers’ and workers’ organizations to be responsible and fully respect the
agreement. Over the years, social partners have been able to agree on important
reforms through coordinated negotiations. Non-observance of centralised
settlements by any of the social partners would lead to the breakdown of the model
and would make it harder or even impossible to obtain broad social reform through
collective bargaining.

 The employers’ organizations further explain that members of the NWB are appointed

by the Government following the same rules as those provided for the judges. The LO
and NHO are, respectively, the largest workers’ and employers’ organizations in
Norway. Both organizations have proved that they have taken a holistic approach to
wage setting and demonstrated their willingness and social responsibilities to
cooperate to ensure and protect the pace setting model. It is therefore in the interests
of all for the LO and NHO to be represented in the NWB without voting rights, in order
to increase the legitimacy and to provide broader perspectives of the labour market.
Furthermore, the NNO, like all organizations pleading a case before the NWB, had a
voting member in the NWB in addition to an advisor. This meant that the NNO had an
opportunity to present their case before the NWB. The NWB is a well-recognized
independent, impartial body, which plays an important component of the pace setting
model.

 The employers’ organizations consider that in the present case, the use of compulsory

arbitration was justified as it dealt with essential services. In the particular
circumstances of this case, the Government was justified to consider that the lockout
would endanger the life and public health of the population in several municipalities.
The employers’ organizations refer to Case No. 3147 concerning Norway in which the
Committee “encouraged the Government to discuss with the social partners possible
ways of ensuring that basic services are maintained in the event of a strike, the
consequences of which might endanger the life or health of the population”. The
employers’ organizations believe the Government was not obliged to impose
minimum service, but rather was only encouraged to ensure that basic services are
maintained through social dialogue. In the present case, the Government made clear
efforts to secure social dialogue on several occasions and intervened only when the
lockout was about to endanger life and health of workers from different institutions.

C.

The Committee’s conclusions
848. The Committee notes that the complainant in this case, the NNO, alleges the adoption of a
legislation to end a legal strike and the use of compulsory arbitration to resolve the dispute
between it and the NHO/NHOSH concerning the terms and conditions of Agreement 527. The
NNO further alleges that the Government did not implement the Committee’s conclusions in
the 12 cases concerning Norway raising similar issue of legislative intervention in the collective
bargaining process. It also alleges that the NWB lacks guarantees of independence and
impartiality.
849. The Committee understands the course of events that led to compulsory arbitration as follows.
The dispute arose during the revision of Agreement 527 between the NNO and the
NHO/NHOSH in connection with the 2018 collective wage settlement. After the negotiations
broke down, the National Mediator undertook to mediate the case and issued a temporary
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work stoppage ban on 27 September 2018. On 19 October 2018, the NNO demanded that
mediation be discontinued and announced a collective work stoppage for its 56 members. As
the mediation was concluded without result on 25 October 2018, the NNO implemented the
announced strike, which affected nurses in seven companies.
850. The Committee notes that both the NNO and the Government considered that the strike did
not cause any situation resulting in a threat to life or health of the patients of the affected
businesses. No further escalation of the strike was announced.
851. The Committee further notes that on 16 November 2018, the NHOSH announced a lockout.
The lockout was notified to apply to 445 members of the NNO and meant that 501 employees
in 65 companies would have been absent from work as of 21 November 2018. According to
the Government, the overall assessment of the Norwegian Board of Health Supervision was
that the implementation of the lockout would lead to immediate danger to the life and health
of the affected patients. Based on this consideration, the Government decided to intervene
and to recommend the adoption of a special legislation referring the dispute to the NWB. On
20 November 2018, both parties, informed of the Government’s intention, agreed to resume
work while waiting for Parliament to pass an Act mandating the dispute to be resolved
through compulsory arbitration. The Act became law on 20 December 2018. The Committee
notes that the NNO agrees that a lockout of all of its members in the 65 businesses would
have had serious consequences on a number of businesses affected by the lockout. However,
according to the complainant, among the 65 businesses included in the lockout, a significant
number performed non-essential services. In these circumstances, the complainant alleges
that while the Government was aware of the possibility of a strike/lockout more than a month
before the compulsory mediation occurred, neither the Government nor the local authorities
responsible for providing services took any action to reduce the potential impact on third
parties. The complainant also alleges that while the Basic Agreement between the NNO and
the NHO/NHOSH regulates procedures for determination of minimum services, none of the
businesses covered by the agreement and affected by the strike initiated negotiations on this
matter.
852. The Committee notes in this respect that the NNO refers to the Committee’s recommendations
in previous cases regarding the use of compulsory arbitration by the Government of Norway
to end a legitimate strike and impose the terms of collective agreement. The complainant
points out that on these occasions, the Committee had encouraged the Government to discuss
with the social partners possible ways of ensuring that basic services are maintained in the
event of a strike, the consequences of which might endanger the life or health of the
population. The NNO points out that this recommendation is yet to be implemented. The
Committee observes the Government’s indication that the basic principle in Norway is that
collective bargaining is the sole responsibility of the social partners and that the authorities
should not interfere in this process. The right to industrial action is guaranteed to all workers
(including in health services) with the sole exception of the armed forces and senior civil
servants. The Government indicates that compulsory arbitration is not a tool it uses willingly,
but only if it finds that a conflict has such damaging effects that life, personal safety or health
or vital public interest are endangered. The Government considers that the fact that it did not
impose minimum services does not constitute a breach of the Conventions, as these
instruments do not oblige member States to impose minimum services to ensure that an
industrial action does not endanger the life, personal safety or health of the population.
853. The Government points out that on several occasions, and as per request of the Committee,
especially as outlined in Case No. 3147, it has invited the parties to discuss alternative
solutions to compulsory arbitration, including possible ways of reducing the need for
intervention by the Government in industrial actions. These discussions have included the
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possibility of establishing minimum services, among other mechanisms. The parties have also
been invited to describe whether and how collective agreements cover agreements on such
mechanisms and to give an overview of their use. The Government emphasizes that any
amendments to the procedures and practice concerning the national framework for industrial
actions must be handled in understanding and close cooperation with the social partners. The
Government adds that while in its impression the social partners have been somewhat
reluctant, it will continue to discuss these issues in order to give effect to the Committee’s
earlier conclusions.
854. The Committee further notes the position expressed by the employers’ organizations, which
consider that the Government has no role to play in collective agreements concluded in the
private sector and thus, was not in a position to negotiate a minimum service for the labour
dispute in question. The NHOSH believes that the NNO would not have accepted an agreement
on minimum services in any event as prior to the negotiations in 2019 it had already declined
its local workers’ representative to enter into such an agreement with one of the NHOSH’s
member companies. The employers’ organizations consider that in the present case, the use
of compulsory arbitration was justified as it dealt with essential services and that in the
particular circumstances of this case, the Government was justified to consider that the
lockout would endanger the life and public health of the population in several municipalities.
The Government was not obliged to impose minimum service, but rather was only encouraged
to ensure that basic services are maintained through social dialogue. According to the
employers’ organizations, in the present case, the Government made clear efforts to secure
social dialogue on several occasions and intervened only when the lockout was about to
endanger life and health of workers from different institutions.
855. At the outset, the Committee recalls that in the past, it has dealt on multiple occasions with
cases concerning compulsory arbitration in Norway, which was imposed in non-essential
sectors through legislative intervention in the collective bargaining process thereby ending
strike action. The present case is different to the extent that the Government argues to have
intervened and imposed compulsory arbitration in services, the interruption of which would
endanger the life and health of the patients of the affected private providers of health services.
The Committee further notes that the NNO recognizes that some of the consequences may
indeed have endangered the life or health in respect of certain businesses, but argues that
several businesses were not essential services. The Government admits that it only intervened
after the NHOSH declared a lockout of 65 health services companies and 445 NNO members;
a situation which had been judged by the Norwegian Board of Health Supervision to endanger
the life and health of the patients in the industry.
856. The Committee recalls that compulsory arbitration to end a collective labour dispute and a
strike is acceptable if it is at the request of both parties involved in a dispute, or if the strike in
question may be restricted, even banned, that is, in the case of disputes in the public service
involving public servants exercising authority in the name of the State or in essential services
in the strict sense of the term, namely those services whose interruption would endanger the
life, personal safety or health of the whole or part of the population [see Compilation of
decisions of the Committee on Freedom of Association, sixth edition, 2018, para. 816].
While noting that in Norway, workers in health services enjoy the right to strike and that a
strike by a number of NNO members in at least seven health services companies was
considered not to result in a situation where the life and health of patients was endangered,
the Committee observes that it was only once the lockout was declared that all companies
providing health services (including those which were initially considered to be non-essential)
were treated as essential. In this regard, the Committee recalls that, in other cases concerning
Norway, it had expressed its concern at the complainants’ statements that the notification of
a full lockout by an employers’ organization in response to a strike notice constituted the

 GB.340/INS/16

238

employers’ “application” for compulsory arbitration, which was almost immediately accepted
by the Government [see Cases Nos 3038, 372nd Report, paras 470 and 2545, 349th Report,
paragraph 1151]. The Committee notes nevertheless that in this present case the NNO
represents nurses and midwives and recalls its considerations that the hospital sector is an
essential service [see Compilation, para. 840]. In the case of Norway where the legislation
permits industrial action in the hospital sector or health services, the assessment of any risk
justifying restrictions on the otherwise lawful industrial action is within the Government’s
prerogative. The Committee therefore considers that the termination of the strike and lockout
in the health services by the Norwegian Parliament does not constitute a violation of ILO
principles on freedom of association.
857. Regarding the use of minimum services, the Committee recalls that the establishment of
minimum services in the case of strike action should only be possible in: (1) services the
interruption of which would endanger the life, personal safety or health of the whole or part
of the population (essential services in the strict sense of the term); (2) services which are not
essential in the strict sense of the term but where the extent and duration of a strike might be
such as to result in an acute national crisis endangering the normal living conditions of the
population; and (3) in public services of fundamental importance [see Compilation, para.
866].
858. The Committee welcomes the Government’s indication that it engages with the social partners
to give effect to the Committee’s previous recommendation regarding the establishment of
negotiated minimum services in lieu of outright recourse to compulsory arbitration and trusts
that these efforts will have the effect of promoting the resolution of disputes by the parties
concerned.
859. As to the allegation concerning the NWB, the Committee notes the complainant’s allegation
to the effect that the Government always appoints representatives from the NHO as members
to represent the interests of employers and representatives from the LO to represent the
interests of employees, which in the NNO’s opinion makes the NWB a dispute mechanism that
lacks the necessary impartiality. The complainant indicates that on the one hand, the NHO is
party to the collective bargaining agreement in question and was involved in a decision to
implement a lockout and on the other, the LO is not an organization of which the NNO is a
member. In addition, according to the NNO, even if the three so-called neutral members
cannot be instructed as to what to decide, an institutionalised bond exists between the
Government and the members clearly defining how cases are to be resolved, reducing the
impartiality of the NWB. The Committee notes the Government’s indication that the NWB is an
independent body with many features in common with a court of justice. The Government has
no influence on the Board’s proceedings, deliberations or decisions, which are made by five
members, three of which are neutral members appointed after consultation with the social
partners for a three-year period. Usually, the appointees are judges or have a background in
economy. In the case at hand, the three neutral members were a judge, a professor of law
and a research professor in economics. Each of the parties involved in the dispute appoints
one voting member. In addition to the five voting members, the NWB has two advisors
representing the parties in the dispute and two advisors representing workers and employers
interests in general and who have a particular insight into nationwide tariff conditions. In its
decision, the NWB takes into consideration the economic situation, negotiations on the
national level and results from prior negotiations. The NWB is not bound by any guidelines or
instructions from the Government and is free to arrive at any result it finds to be fair and
reasonable. The Government considers that the arbitration process in question was fair and
independent and gave the NNO an opportunity to argue its case and promote its interests.
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860. While recalling that in mediation and arbitration proceedings it is essential that all the
members of the bodies entrusted with such functions should not only be strictly impartial but,
if the confidence of both sides, on which the successful outcome even of compulsory
arbitration really depends, is to be gained and maintained, they should also appear to be
impartial both to the employers and to the workers concerned [see Compilation, para. 858],
the Committee observes that the complainant appoints a voting member on the NWB, as well
as an advisor to represent it. The Committee understands that the LO is the largest
organization of workers in Norway and does not consider that its role as advisor representing
workers’ interests in general calls into question the impartial nature of the Board.

The Committee’s recommendation
861. In the light of its foregoing conclusions, the Committee invites the Governing Body
to decide that this case does not call for further examination.

Case No. 3200
Definitive report
Complaint against the Government of Peru
presented by
–
the Federation of Municipal Workers, Employees
and Manual Workers of Peru (FTM-Peru) and
–
the Union of Municipal Workers and Employees
of Bellavista (SITRAMUN)
Allegations: The complainant organizations allege that a municipality failed to observe a
collective agreement and a direct bargaining protocol in relation to the granting of indefinite
union leave to union leaders and with respect to hours of work. They also allege that the
municipal authorities have been harassing and intimidating SITRAMUN members with rotation
and suspension measures

862. The complaint is contained in a communication from the Federation of Municipal
Workers, Employees and Manual Workers of Peru (FTM-Peru) dated 4 April 2016. The
Union of Municipal Workers and Employees of Bellavista (SITRAMUN) sent new
allegations in communications dated 22 February and 20 March 2017 and also 20 March
2019.
863. The Government sent its observations in communications dated 17 January, 14 February
and 28 December 2017 and also 5 November 2019.
864. Peru has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), and the Labour Relations (Public Service) Convention, 1978 (No. 151).

A.

The complainants’ allegations
865. In its communication dated 4 April 2016, FTM-Peru indicates that in 1989 the municipality
of Bellavista (hereinafter: the municipality) and SITRAMUN concluded a collective
agreement which provides, inter alia, for the granting of indefinite trade union leave to
members of the SITRAMUN executive committee. FTM-Peru states that, under the
collective agreement, for the last 26 years, the municipality had granted indefinite trade
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union leave to three SITRAMUN officers. FTM-Peru indicates that this practice changed
with the issuing of Municipal Decision No. 131-2016 of 16 February 2016, whereby the
municipality decided to grant trade union leave only for 30 days per year and not on an
indefinite basis. FTM-Peru states that a reading of that decision shows that it was taken
on the basis of the Civil Service Act (No. 30057, issued on 4 July 2013) and its
implementing regulations, which provide that “public entities are obliged to grant trade
union leave for a maximum of 30 calendar days per year”. FTM-Peru considers that the
municipality’s actions disregard the collective agreement and restrict the fundamental
right to union leave, with the possible aim of securing the dismissal of the union leaders.
In addition, according to SITRAMUN in a communication dated 20 March 2017, despite
having asked the municipal authorities several times for a meeting, the latter have
shown an evasive attitude and a lack of interest in resolving the dispute over union leave.
866. In addition, in its communication of 22 February 2017, SITRAMUN claims that for some
three years the personnel subdivision has ceased to observe the working hours for
summer and winter agreed upon in the direct bargaining protocol signed with the union
in 1987 (attached to the SITRAMUN communication). According to SITRAMUN, in the
protocol different working hours were agreed upon for summer and winter: (i) from
7.45 a.m. to 1.30 a.m. in the January–March period; and (ii) from 8 a.m. to 3 p.m. in the
April–December period. SITRAMUN claims that the personnel subdivision has ceased to
observe these hours of work and has instead imposed a single work schedule for the
whole January–December period, namely from 8.00 a.m. to 4.45 p.m.
867. Lastly, in a communication dated 20 March 2019, SITRAMUN alleges that the mayor of
the municipality and his senior staff have been harassing the union members,
intimidating them through the rotation of three members and seeking to suspend
workers for having allegedly condemned the suspension of some health services and
the dismissal of workers by the health subdivision.

B.

The Government’s reply
868. In its communications of 17 January, 14 February and 28 December 2017 and also of
5 November 2019, the Government sent its observations and also those of the
municipality. With regard to trade union leave for the SITRAMUN officers, the
Government attaches Technical Report No. 006-2017 of 19 January 2017 drawn up by the
Directorate for the Promotion and Protection of Fundamental Labour Rights at the
Ministry of Labour and Employment Promotion, indicating that: (i) the municipality’s
reading of the Civil Service Act was partial, since section 61 thereof establishes that the
limit of 30 calendar days per year per union officer does not apply when a more
favourable collective agreement or practice exists; and (ii) while the collective agreement
is in force, granting union leave of no more than 30 days could constitute a violation,
both of the labour regulations in force and of the ILO principles relating to freedom of
association and collective bargaining. In the report, it was suggested recommending to
the Office for Cooperation and International Affairs at the Ministry that it use its good
offices to ensure the resolution of the dispute by the municipality and the union.
869. The Government has also attached a copy of Ministry of Labour Report No. 82 dated
28 December 2017, indicating that the issue of union leave was settled by Municipal
Decision No. 428-2017 of 12 August 2017, revoking the first section of Municipal Decision
No. 048-2017 (which granted a maximum of 30 days’ union leave per year), amending it
so as to grant indefinite paid union leave with pay for the period of a calendar year. The
Government has also attached a copy of Municipal Decision No. 295-2019 of 30 April
2019 stating that paid union leave was granted for the period from 1 January to
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31 December 2019 to SITRAMUN officers Ms Rosa Marcia Villar Boyer, Ms Edith Riofrio
Marquina and Ms Lily Castro Ordinola. The copy of this decision attached by the
Government bears the signature of Ms Riofrio.
870. With regard to the allegation that the municipality failed to observe the hours of work
agreed upon in the direct bargaining protocol of 1987, the Government has forwarded
a report dated 16 October 2019 from the personnel subdivision of the municipality of
Bellavista, indicating that: (i) under paragraph 4.7 of the protocol, the parties undertook
to observe a working day of 7 hours in winter and 5 hours 45 minutes in summer;
(ii) without prejudice to the foregoing, by Council Order No. 011-2015 of 11 May 2015,
the personnel division and subdivision were authorized to revise the Staff Regulations;
(iii) by a personnel division decision of 15 May 2015, it was decided to establish a single
work schedule for the January–December period; (iv) SITRAMUN filed a judicial complaint
in this regard, and on 13 June 2018 the Fourth Specialist Labour Court of the High Court
of Justice of Callao declared the complaint justified and the above-mentioned council
order null and void, on the grounds that it contravened the direct bargaining protocol of
1987; and (v) on 22 August 2018, the aforementioned Labour Court deemed the ruling
to be accepted (that is to say, no appeals had been filed against it). The report also
indicates that although the municipal ordinance of 20 February 2019 amended the Staff
Regulations to include a one-hour refreshment break, this does not alter the working
day agreed upon in the direct bargaining protocol of 1987 (7 hours in winter and 5 hours
45 minutes in summer).
871. Moreover, the above-mentioned report of the personnel subdivision of the municipality
of Bellavista states that the allegations of mistreatment and harassment of SITRAMUN
members are untrue and baseless and the union has not provided any evidence to
substantiate them. The report indicates that career staff rotations were carried out by
the officials responsible for the corresponding areas with a view to improving
management and in line with the needs of the service. It also states that at the time of
issue of the official documents from SITRAMUN, none of the above-mentioned rotations
had occurred. It indicates that the rotations relating to the four workers took place
between February and April 2019.

C.

The Committee’s conclusions
872. The Committee observes that in the present complaint the complainant organizations allege
that the municipality failed to observe a collective agreement and a direct bargaining protocol
which had been signed with SITRAMUN 30 years earlier. They claim that this non-observance
was related to trade union leave and hours of work. They also allege that the municipal
authorities have been harassing and intimidating SITRAMUN members with rotation and
suspension measures.
873. With regard to the allegation that the municipality failed to observe the collective agreement
by ceasing to grant indefinite union leave to the SITRAMUN leaders, limiting such leave to
30 days per year, the Committee notes the Government’s indication that the decisions limiting
the union leave to 30 days were revoked and that they were replaced by decisions granting
indefinite leave with pay to the SITRAMUN officers. The Committee notes that the Government
refers specifically to Municipal Decisions Nos 428 of 2017 and 295 of 2019.
874. With regard to the allegation that the municipality failed to observe the direct bargaining
protocol inasmuch as the personnel subdivision imposed in the last three years a single work
schedule for January to December instead of respecting the summer and winter working hours
agreed upon in the protocol, the Committee notes that the documents attached by the
Government show that SITRAMUN filed a judicial complaint in this regard and that on 13 June
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2018 the Fourth Specialist Labour Court of the High Court of Justice of Callao declared the
complaint justified and quashed the order whereby the personnel subdivision had modified
the work schedule contained in the Staff Regulations. The Committee notes that, according to
the indication of the municipality’s personnel subdivision in a report attached by the
Government, although the Staff Regulations were amended again on 20 February 2019 to
include a one-hour refreshment break, this was done without altering the length of the
working day agreed upon in the direct bargaining protocol of 1987 (7 hours in winter and
5 hours 45 minutes in summer).
875. While recalling that mutual respect for the commitment undertaken in collective agreements
is an important element of the right to bargain collectively and should be upheld in order to
establish labour relations on stable and firm ground [see Compilation of decisions of the
Committee on Freedom of Association, sixth edition, 2018, para. 1336], the Committee
observes that, according to the information received from the Government, the issues relating
to observance of the collective agreement and the direct bargaining protocol appear to have
been resolved. The Committee recalls that the duration of collective agreements is primarily a
matter for the parties involved, but if government action is being considered any legislation
should reflect tripartite agreement [see Compilation, para. 1502].
876. With regard to the allegation that the municipal authorities harassed and intimidated the
union members with rotation and suspension measures for supposedly having condemned
the suspension of certain health services and the dismissal of workers, the Committee notes
that the municipality denies these allegations. The municipality points out that there is no
supporting evidence; that the staff rotations were carried out by the officials responsible for
the corresponding areas with a view to improving management and in line with the needs of
the service; and that in any case the rotation of four workers took place between February and
April 2019 and not when SITRAMUN sent the official documentation relating to the present
complaint. Observing that it is not apparent from either the allegations or the documents
provided that the staff rotations were for anti-union motives or that the municipality
suspended the union members, the Committee will not pursue its examination of these
allegations.

The Committee’s recommendation
877. In light of its foregoing conclusions, the Committee invites the Governing Body to
decide that this case does not require any further examination.

Case No. 3224
Definitive report
Complaint against the Government of Peru
presented by
the Confederation of Workers of Peru (CTP)
Allegations: Non-registration of the executive committee of a trade union and appropriation of
its trade name

878. The complaint is contained in a communication from the Confederation of Workers of
Peru (CTP) dated 20 April 2016.
879. The Government sent its observations in communications dated 3 April and 23 August
2017, and 11 February 2019.
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880. Peru has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainants’ allegations
881. In its communication dated 20 April 2016, the complainant organization alleged
obstruction of the exercise of freedom of association by the labour authorities,
considering that they had acted in a biased manner, favouring individuals who were
former union members and outside the trade union, in order to impede the recognition
of the executive committee of the Peruvian Union of Performers, Authors, Composers,
Folklore Artists and Allied Workers of Peru (SITAFPERU).
882. The complainant organization stated that in 2015 SITAFPERU had elected its executive
committee – led by Mr Carlos Guillen Oporto – and had proceeded to communicate the
fact to the labour authorities. It considered that other individuals, under the leadership
of Mr Simón Rojas Vidal (who had been dismissed from the trade union for misconduct
in the year 2000), could have contributed to impeding the recognition of the elected
executive committee.
883. The CTP added that those other individuals had engaged in the appropriation of the
trade name of SITAFPERU, misleading the registrar and achieving the registration of a
private association with the same name as SITAFPERU.
884. The complainant organization called for the urgent recognition of the executive
committee of SITAFPERU represented by Mr Guillen Oporto.

B.

The Government’s reply
885. In its communications dated 3 April and 23 August 2017, and 11 February 2019, the
Government provided the following information to clarify the facts and respond to the
allegations:
(i)

on 20 November 2015, Mr Guillen Oporto and other union members representing
SITAFPERU submitted a document to the labour authorities requesting the
registration of the executive committee of the trade union elected for the period
2015–18;

(ii)

shortly afterwards, on 2 December 2015, another group of individuals submitted
another document communicating the appointment of the executive committee of
the Peruvian Union of Folklore Artists for the period 2015–18;

(iii)

the labour authority responded to those documents in January 2016, warning of
the existence of an intra-union conflict;

(iv)

the National Public Records Office carried out the relevant checks and, in a
communication dated 9 September 2016, concluded that the names of the legal
entities in question were not the same and that each of the entities had its own
entry in the register of legal entities (on the one hand the Peruvian Union of
Performers, Authors, Composers, Folklore Artists and Allied Workers of Peru
(SITAFPERU) and, on the other, the Peruvian Union of Folklore Artists (SITAFP));

(v)

with respect to the initial request to register the executive committee of SITAFPERU
led by Mr Guillen Oporto, and after an appeal lodged by the latter was unsuccessful
and found in favour of the labour authority in 2016, by way of a decree dated
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27 February 2017 Mr Guillen Oporto was informed of the need to rectify certain
aspects of his initial request;
(vi)

on 2 March 2017, Mr Guillen Oporto complied with the rectifications requested, as
confirmed by the labour authority on 6 March 2017, when the certificate of
automatic registration of the executive committee of SITAFPERU was issued.

886. With said recognition and the registration of the executive committee of the SITAFPERU,
the Government considered the claim contained in the complaint to be extinguished.

C.

The Committee’s conclusions
887. The Committee notes that in the present complaint the complainant organization alleged
obstacles to the registration of the executive committee and appropriation of the tradename
of SITAFPERU.
888. From the information provided by the parties, the Committee observes that in this case: (i) it
was initially considered that there could be an intra-union conflict as two requests for the
registration of executive committees of organizations with similar names had been sent at the
same time; (ii) the National Public Records Office carried out the relevant checks and
concluded that the names of the legal entities referred to were not the same (SITAFP and
SITAFPERU) – and that consequently the trade name of SITAFPERU had not been appropriated;
and (iii) once an appeal lodged by the latter entity had been settled and certain aspects of the
initial registration request had been rectified, on 6 March 2017 the certificate of automatic
registration of the executive committee of SITAFPERU was issued. In light of the above, and
emphasizing the importance of ensuring a rapid resolution of issues relating to the
registration of the executive committees of employers’ and workers’ organizations, the
Committee considers that this case does not call for further examination.

The Committee’s recommendation
889. In light of its foregoing conclusions, the Committee invites the Governing Body to
decide that this case does not call for further examination.

Case No. 3239
Definitive report
Complaint against the Government of Peru
presented by
–
the Autonomous Confederation of Peruvian Workers (CATP) and
–
the United National Union of Workers of the National Tax Administration
Supervisory Authority – Internal Taxation (SINAUT-SUNAT)
Allegations: Criteria and provisions relating to the granting of trade union leave that unduly
interfere in the exercise of trade union representation

890. The complaint is contained in a communication dated 4 July 2016 from the Autonomous
Confederation of Peruvian Workers (CATP) and the United National Union of Workers of
the National Tax Administration Supervisory Authority – Internal Taxation (SINAUTSUNAT).
891. The Government sent its observations in a communication dated 11 August 2017.
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892. Peru has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), and the Labour Relations (Public Service) Convention, 1978 (No. 151).

A.

The complainants’ allegations
893. In their communications, the complainant organizations allege that technical report
No. 52-2016-SERVIR/GPGSC of 18 January 2016 and resolution No. 060-2016-8AOOO of
31 May 2016 introduce criteria and provisions relating to the granting of trade union
leave that interfere in the internal autonomy of the organizations and hamper the
exercise of trade union representation activities.
894. The complainants state that in accordance with national legislation (article 32 of the
Collective Labour Relations Act (LRCT) and articles 61 to 64 of the rules governing the
Civil Service Act): (i) the instrument that should contain provisions with a view to
facilitating union activities in relation to meetings, communications and leave is the
collective agreement and not a directive from the employer; (ii) in the absence of an
agreement the employer shall only be required to grant leave for “events at which
attendance is compulsory” to specific trade union leaders up to a limit of 30 calendar
days per year and per leader; (iii) the limit of thirty days will not apply when there is a
more favourable custom or collective agreement at the workplace; (iv) in the absence of
a collective agreement or custom, the employer must comply with the legal limits, that
is it must grant up to a limit of thirty days of leave and is not authorized to regulate a
matter that should be decided with the participation of both parties or in accordance
with customary practice; and (v) it is not for the employer to determine at which events
attendance is compulsory or to monitor the use of trade union leave – it is for the trade
union organization to determine in its statutes at which events attendance is
compulsory, as it is a matter for the internal autonomy of trade union organizations to
define how to use the facilities provided by law in the absence of a collective agreement
or applicable custom.
895. Despite this legal framework, in June 2016 the National Tax Administration Supervisory
Authority (SUNAT) issued resolution No. 060-2016-8AOOO, which, in updating the
procedure to check the attendance and presence of workers, establishes that: (i) it is the
responsibility of trade union organizations to inform SUNAT of the names and surnames
of the trade union leaders to whom the entitlement applies; (ii) where the leave is for a
full day, the immediate superior must be informed at least two working days in advance,
with an indication that trade union leave is to be used and information about the events
requiring compulsory attendance that the trade union leader will be attending; (iii) where
the leave is by the hour or for part of a working day, to ensure that no assigned task is
interrupted, the worker must inform the immediate superior in advance that trade union
leave is to be used and of the events requiring compulsory attendance that are to be
attended; (iv) if the events requiring compulsory attendance are not indicated, the leave
request will be deemed not to have been submitted and “appropriate action” will be
taken, meaning that penalties for professional misconduct will be implemented; and
(v) for this purpose the national human resources administration will be able to check
whether the information provided by the worker about the use of the trade union leave
is true.
896. The complainant organizations state that this resolution is based on technical report
No. 52-2016-SERVIR/GPGSC of 18 January 2016 issued by the National Civil Service
Authority (SERVIR), a report which was issued at the request of SUNAT and which states
that: (i) failure to indicate the beginning and end dates of the leave constitutes

 GB.340/INS/16

246

misconduct subject to disciplinary action; and (ii) “it is the responsibility of trade union
leaders to prove that the leave requested is to be used for events at which attendance is
compulsory and it is for each trade union organization to establish the mechanisms to
check that the period of leave is used for trade union activities”. The complainant
organizations call into question the report’s failure to mention the fact that the statutory
limits only apply in the absence of a more favourable collective agreement or custom –
which opens the door to a situation whereby, in public entities such as SUNAT, a
regulatory or customary agreement of this kind is displaced by the criteria established
in the technical report – in other words by criteria, procedures and deadlines fixed by the
employer.
897. With regard to the situation in SUNAT, the complainants state that the issue of trade
union leave had been regulated according to a customary practice whereby: (i) the
employer granted leave of up to thirty days to four trade union leaders; and (ii) the leave
was used with prior notice or regularized afterwards, without information having to be
provided about which events requiring compulsory attendance it was being used for and
without its use being subject to periods of notice, monitoring by the employer or possible
sanctions. The complainants attach copies of requests for leave submitted and accepted
in the past according to this practice that they claim to be customary, stating that it was
repeated and accepted by the parties.
898. In this context, the complainants consider that the contested resolution constitutes a
unilateral measure that puts obstacles in the way of and makes it difficult to use trade
union leave, subjecting it to compliance with conditions, procedures and periods of
notice that had not been applied previously, without that having affected at any time the
continuity of public services or the achievement of institutional goals. The complainants
specifically denounce the fact that the resolution requires, when the leave is requested,
that “the event requiring compulsory attendance” that the person will attend must be
indicated as a condition for the leave to be granted, and that it authorizes the employer
to monitor and check the use of the leave and to sanction anything that, according to its
criteria, could constitute inappropriate use of the leave, which would indirectly include
the possibility of determining which events require compulsory attendance. This, they
argue, implies clear interference by the employer in the autonomy of the organizations
and in the running of their activities, for which provision is not made in national
legislation and which, in practice, can result in a mechanism for the employer to monitor
trade union activities.

B.

The Government’s reply
899. In its communication of 11 August 2017, the Government provides the following
observations by the authorities concerned in response to the allegations contained in the
complaint.
900. Firstly, the Government submits the observations of SUNAT. The employing entity states
that resolution No. 060-2016-8AOOO was issued in accordance with the rulings of the
Constitutional Court and of SERVIR. It states that stipulating that the use of trade union
leave must be announced in advance and that information must be provided regarding
the events requiring compulsory attendance that the trade union leaders will attend
does not violate any trade union rights and cannot be considered to be interference by
SUNAT, for two reasons:
(i)

according to article 61 of the regulations implementing the Civil Service Act and the
rulings of the Constitutional Court, in the absence of a collective agreement the
entities are required to grant leave for events requiring compulsory attendance of
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up to thirty days per year and per trade union leader — which is why the trade union
organizations must indicate in their statutes all the instances that constitute events
requiring compulsory attendance (failing which it will be at the discretion of the
employing entity to determine whether the leave requested relates to trade union
activity); and
(ii)

regarding the notification of trade union leave, according to article 18 of the
regulations implementing the Collective Labour Relations Act (LRCT), the trade
union organization must inform the employing entity and the labour administrative
authority of the names and functions of the trade union leaders subject to the
entitlements established regarding the use of trade union leave. Consequently, and
in line with technical report No. 52-2016-SERVIR/GPGSC, it is not possible for a trade
union leader to be absent without prior notice, as the trade union organization must
inform the employer, with adequate notice, of the beginning and end dates of the
trade union leave.

901. Secondly, the Government transmits the observations of the National Civil Service
Authority, which states that technical report No. 52-2016-SERVIR/GPGSC neither affects
nor limits the internal autonomy of trade union organizations, for two fundamental
reasons:
(i)

freedom of association is not an unrestricted right, but is subject to the various
provisions established by rules with the force of law. In this regard, the fact that it
is not possible for a trade union leader to be absent without giving advance notice
does not affect their union representation activities and is in line with the LRCT, the
articles of which provide that trade union organizations must indicate both the
appointment of the executive committee and inform the employing entity, in
advance, of the beginning and end dates of leave for trade union purposes.

(ii)

the Constitutional Court has established that: (i) the activities performed by trade
union organizations in defence of the rights and interests of unionized workers shall
be deemed to be events requiring compulsory attendance (STC No. 5474-2006-PA);
and (ii) in order for trade union leave to be granted, when they request the leave to
which they are entitled the organizations must inform the employing enterprise
about the events requiring compulsory attendance that they will be attending
(SERVIR refers to STC No. 6037-2013-PA/TC, which deemed that a request for leave
in which it was merely indicated that “our trade union has 50 members and in view
of the times it is going through it needs the leave in question for twenty calendar
days per year” did not meet the legal requirements).

902. In this regard, SERVIR concludes, the technical report does not seek to limit nor interfere
in activities that trade union leaders perform in defence of their members, but is
implementing the provisions of the LRCT and its regulations, and the rulings of the
Constitutional Court on the procedure to be followed by trade union organizations for
the granting of trade union leave. In this respect, SERVIR recalls that the technical report,
in indicating that it is the responsibility of trade union leaders to prove that the leave
requested is to be used for events requiring compulsory attendance, specifies that it is
for each trade union organization to establish the mechanisms to check that the period
of leave is used for trade union activities.

C.

The Committee’s conclusions
903. The Committee observes that the complaint alleges that the criteria and provisions relating to
the granting of trade union leave introduced in an institution of the public administration on
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the basis of technical report No. 52-2016-SERVIR/GPGSC and reflected in resolution No. 0602016-8AOOO unduly interfered in the exercise of freedom of association, without recognizing
the precedence of what might be established through collective bargaining and custom in that
respect. The complainants allege that the resolution adopted, by requiring that notice be given
to use leave and that information be provided, on pain of sanction, about the activities
requiring compulsory attendance to be carried out, makes it difficult to use the leave, restricts
freedom of association and implies a unilateral change by the employer to the existing
customary practice (according to which, it is alleged, it was not necessary to give notice nor
to specify the trade union activities concerned). The complainants express particular concern
about the requirement stipulated in the resolution to provide information about the events at
which attendance is compulsory when requesting trade union leave, considering that this
authorizes the employing institution to meddle in the determination of the events that such
leave can be used for and to monitor and check the use of the leave for anti-union purposes.
904. With regard to determining the events at which attendance is compulsory, the Committee
takes due note that, according to the Government, the events that are deemed to require
compulsory attendance and, consequently, for which trade union leave is to be granted, are
those that are freely determined in the statutes of the trade union organization in question,
thus recognizing that describing and determining them as such is the responsibility of the
workers’ organizations in the exercise of their trade union autonomy.
905. With regard to the establishment of procedures and checks for the use of trade union leave,
the Committee recalls more generally that the affording of facilities to representatives of
organizations of public employees, including the granting of time off, has as its corollary
ensuring the “efficient operation of the administration or service concerned”. This corollary
means that there can be checks on requests for time off for absences during hours of work by
the competent authorities solely responsible for the “efficient operation” of their services [see
Compilation of decisions of the Committee on Freedom of Association, sixth edition, 2018,
para. 1605]. In this respect, while a degree of checking is possible to allow the employer to
guarantee the efficient operation of the administration concerned (for example, in this case,
establishing that the trade union organization communicates with adequate notice when
leave is to be used for events at which attendance is compulsory); this should not result in the
checking or monitoring of the nature of the trade union events concerned.
906. In the present case, the Committee duly notes the Government’s indication that the technical
report to which the current complaint refers states that it is for each trade union organization
to establish the mechanisms to check that the period of leave is used by the union leader for
trade union activities. The Committee therefore understands that the technical report
recognizes that it is the responsibility of the trade union to ensure that the leave is properly
used for trade union purposes. Consequently, in the light of the above, while on the one hand:
(i) a request for trade union leave can be subject to certain procedural requirements (for
example, complying with a reasonable period of notice or other arrangements that may be
established through bargaining or according to custom) and the indication by the
organization concerned, in accordance with its statutes, that the leave is being used for an
event requiring compulsory attendance; on the other hand: (ii) the procedure for requesting
trade union leave should not involve the requirement to communicate the details of the trade
union activities to be carried out to the employer or allow the employer to examine or monitor
the nature of the activities.
907. The Committee observes that the SUNAT resolution contains provisions that could give rise to
undue checking and monitoring by the employer of the nature of the activities for which the
leave is being requested, as: (i) it requires the worker to provide information about “the event
requiring compulsory attendance that the leave is to be used for”; (ii) it establishes that if the
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worker does not provide the information required, the leave request is deemed not to have
been submitted and “appropriate action” will be taken; and (iii) it allows the employer “to take
the appropriate measures to check whether the information provided in hard copy and/or
electronically by the worker about the use of the trade union leave is true”. In this respect, the
Committee invites the Government to promote a constructive dialogue between SUNAT and
the complainant union in order to amend resolution No. 060-2016-8AOOO.
908. Regarding the alleged unilateral change to the customary practice existing in SUNAT, the
Committee is not in a position to check whether, under national law, there was a custom that
was binding on the parties in respect of the procedure for the granting of trade union leave.
The Committee recalls that it should be possible to reach agreement on and clarify these
matters and other issues relating to the granting of trade union leave by way of collective
bargaining, which, as stipulated in national legislation, takes precedence where it provides
more favourable conditions than those established in legal regulations. In this respect, the
Committee invites the Government to promote collective bargaining between the parties on
these issues relating to the granting of trade union leave, in the light of freedom of association
and collective bargaining and taking any applicable customs into account in accordance with
national legislation.

The Committee’s recommendations
909. In the light of its foregoing conclusions, the Committee invites the Governing Body
to approve the following recommendations:
(a)

The Committee invites the Government to promote a constructive dialogue
between SUNAT and the complainant union in order to amend resolution
No. 060-2016-8AOOO.

(b)

The Committee invites the Government to promote collective bargaining
between the parties on these issues relating to the granting of trade union
leave, in the light of freedom of association and collective bargaining, and
taking any applicable customs into account in accordance with national
legislation.

Case No. 3345
Definitive report
Complaint against the Government of Poland
presented by
the Independent and Self-Governing Trade Union (NSZZ “SOLIDARNOŚĆ”)
Allegations: The complainant organization alleges the statutory exclusion of trade unions other
than trade unions associating solely nurses and midwives from negotiating collective
agreements setting the remuneration for this category of workers, as well as a discrepancy
between the wording of Convention No. 98 and its Polish version concerning the term
“collective agreement”

910. The complaint is contained in a communication from the Independent and SelfGoverning Trade Union “Solidarność” (NSZZ “Solidarność”) dated 10 December 2018.
911. The Government provides its observations in a communication dated 13 May 2019.
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912. Poland has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
913. In its communication dated 10 December 2018, the complainant denounces the lack of
a proper application under Polish law of Convention No. 98 and of the Consultation
(Industrial and National Levels) Recommendation, 1960 (No. 113). It states that the
provisions of these instruments are implemented primarily through norms contained in
the Trade Unions Act, 1991 and, in some cases, through special regulations which
concern the principles of consultation on the salaries of certain professional groups. In
particular, through the Regulation of the Minister of Health of 8 September 2015 on the
General terms and conditions of contracts for providing healthcare services (the
Regulation) the legislator specified the rules for determining the wages of nurses and
midwives. Section 2(4)(1) of the Regulation states: “The service provider ... transfers the
signed, amended contracts together with: 1) a copy of the agreement agreed with
representatives of the trade unions of nurses and midwives associating solely nurses
and midwives, operating at the service provider, detailing monthly distribution of funds
for remuneration of nurses and midwives referred to in subparagraph 3 point 1, taking
into account an average increase in remuneration along with other components and
derivatives by 300 PLN per full-time post or full-time equivalent.” According to the
complainant, this section grants the exclusive right to negotiate wages to the
representatives of trade unions of nurses and midwives associating solely nurses and
midwives operating with the service provider (the employer within the meaning of the
Labour Code), which means that all other trade unions operating in Poland were
deprived of the possibility to influence the rules of division and the amount of the
remuneration for this professional group, even though their members also include
nurses and midwives employed with the service provider and they are directly interested
in the subject of consultations. The complainant thus denounces the statutory exclusion
from consultations on wage increases of nurses and midwives, representatives of trade
unions other than the Trade Union of Nurses and Midwives (which associates solely
nurses and midwives operating with the employer). The complainant contends that
through legislative activity, the legislator acted in violation of Article 4 of Convention
No. 98, which encourages collective bargaining with a view to conclude collective
agreements and alleges that the Regulation favours one trade union and discriminates,
in terms of the pay negotiating procedure, against other trade unions, including
representative ones, legally operating in Poland and associating, among other
professions, also nurses and midwifes. Accordingly, the complainant has requested the
Minister of Health to amend the said Regulation in September 2018 but no action has
been taken and the complainant has not received any reply. It considers that the
Regulation should be amended in a way not to discriminate between trade unions in the
process of wage negotiations and to ensure wide participation of interested union
organizations in wage negotiations in the health sector.
914. Furthermore, the complainant denounces a discrepancy between the wording of
Article 4 of Convention No. 98 and its Polish translation. While the Convention refers to
collective agreements, the Polish version limits the term collective agreements to
collective labour agreements, the two being distinct in the Polish legal order: collective
labour agreements (uklady zbiorowe) are agreements concluded under the Labour Code
and collective agreements (porozumienia zbiorowe) are those concluded, for instance,
under the 2015 Regulation. According to the complainant, the Supreme Court of Poland
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rightly noted this problem of terminology when it considered that the Polish translation
suggests that the agreements to be concluded are collective labour agreements, a
notion that is less broad than that of collective agreements, and that it is the English and
French versions of the Convention that should constitute the legal basis for all kinds of
collective agreements concluded between the parties.
915. The complainant also points out that Recommendation No. 113 provides for cooperation
with interested workers’ organizations in order to support consultations at the sectoral
level, such as the health sector in this case, and contends that consultation and
cooperation between public authorities and employers’ and workers’ organizations, as
well as between these organizations, should be applied without any kind of
discrimination and should not derogate from freedom of association or from the rights
of employers’ and workers’ organizations, including their right to collective bargaining.
While the Recommendation refers to cooperation between public authorities and
organizations at the level of legislative acts, according to the complainant, the rule
should also apply to branch negotiations in the health sector and at the level of the
workplace with representatives of all interested trade unions, since the current ILO
standard is the requirement of equal treatment of interested trade union organizations
in matters of wage bargaining, both at company and supra-company levels.

B.

The Government’s reply
916. In its communication dated 13 May 2019, the Government provides background to the
case, indicating that a crisis in the operation of the Tripartite Commission on Social and
Economic Affairs – the national institution of inter-industrial social dialogue – coincided
with a protest of nurses and midwives with the aim of obtaining an increase in
remuneration, which prompted the Minister of Health to take action from the beginning
of 2015 with the objective of reaching an understanding with this vocational group. The
Minister thus engaged in talks with the representatives of the National Trade Union of
Nurses and Midwives, the largest medical profession union with a membership of
80,000 nurses and midwives out of the total of 218,723, and came to an understanding
which formed the basis of the 2015 draft Regulation. According to the Government, the
2015 Regulation was elaborated in accordance with legal requirements on the manner
of conducting public consultations, in particular, by safeguarding the rights of trade
unions to express their opinion on draft legislation under Article 19 of the Trade Unions
Act. Public consultations prescribed under the law were also applied in the elaboration
of an amending Regulation in October 2015 and in August 2018.
917. The Government further informs that the activities of the Ministry of Health – including
legislative work – are aimed at regulating the issue of salaries of nurses and midwives in
a manner which satisfies any and all legal standards. Accordingly, the scheme provided
under the Regulations was drafted as a special and incidental provision, dedicated to
nurses and midwives practicing their profession among service providers, and was to
have the effect of increasing their remuneration at a strictly defined time. This had the
effect that the mechanism under section 2(4)(l) of the 2015 Regulation could be applied
for the last time in July 2019 and, under the 2018 Regulation, the director of the relevant
branch of the National Health Fund was obliged to present, at the latest in July 2019, the
amount of additional funds for healthcare provided by nurses and midwives between
September 2018 and August 2019. Furthermore, as a result of section 4a inserted by the
2018 Regulation, an obligation has been introduced for service providers to earmark, as
of 1 July 2019, at least 1,100 Polish zloty (PLN) received from the National Health Fund
for the increase of the basic salary of each nurse and midwife who meets the conditions
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set out by this provision. Every nurse and midwife should thus receive the raise in
question and such a raise, up to the indicated amount, is not negotiable under the
procedure for the distribution of funds transferred for healthcare provided by nurses
and midwives. The Government also contends that since the 2018 Regulation has taken
effect, the option of applying the mechanism provided under section 2(4)(1) of the 2015
Regulation has been eliminated for all intents and purposes. Additionally, in June 2017,
an Act was adopted concerning the manner of determining the lowest basic salary for
certain employees employed by healthcare entities. The 2017 Act introduces the lowest
basic salary for healthcare personnel, including all nurses and midwives employed by
healthcare entities, provides for the gradual increase of basic salaries and states that the
procedure for determining the manner of increasing the salary is subject to annual
negotiations between the employer (healthcare entity) and the trade unions at the
establishment entitled to conclude collective labour agreements.
918. The Government further indicates that the Minister of Family, Labour and Social Policy
has regularly reminded the members of the Council of Ministers of the obligations to
consult the social partners under existing legislation. In December 2015, following the
establishment of the Social Dialogue Council, the Minister forwarded a letter to all
members of the Council of Ministers, advising about the new forum of public
consultation and new consulting responsibilities entailed by its establishment. The
Minister also reminded that the rights of the Social Dialogue Council do not exclude the
obligation of soliciting opinions on draft proposals and draft legislation from
representative social partners’ organizations under section 19 of the Trade Unions Act
and section 16 of the Employers’ Organizations Act. After the social partners had raised
the issue of irregularities concerning consultations on draft legislation, the Minister of
Family, Labour and Social Policy forwarded a letter in March 2017 to members of the
Council of Ministers with a reminder as to the obligations of conducting consultations
under existing legislation. In addition, once the Minister became the Chairperson of the
Social Dialogue Council, she requested members of the Council of Ministers to take
particular care in observing the provisions of the Social Dialogue Council Act, which
imposed a number of obligations upon the Government.
919. The Government concludes by affirming that the contested Regulation does not entail
discrimination of other processional groups in the healthcare system or of trade unions
which are members of representative unions at the national level, as these organizations
are entitled to bring matters of great public or economic significance to the Social
Dialogue Council with a view of expressing opinions or of initiating negotiations for
reaching an understanding on a particular personal and material scope.

C.

The Committee’s conclusions
920. The Committee notes that the complainant in this case alleges the statutory exclusion of trade
unions other than trade unions associating solely nurses and midwives from negotiating
collective agreements setting the remuneration for this category of workers, as well as a
discrepancy between the wording of Convention No. 98 and its Polish version concerning the
term “collective agreement”.
921. The Committee notes in particular the complainant’s allegations that the 2015 Regulation
which sets the rules for determining the wages of nurses and midwives working at service
providers is not in line with Convention No. 98 as it gives the exclusive right to negotiate
collective agreements concerning wage remuneration of nurses and midwives to trade unions
solely representing this category of workers. The Committee also observes that while the
complainant alleges that this leads to favouritism and discriminatory treatment through the
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exclusion of other trade unions from the process, even though they have a representative
status and have among their members nurses and midwives employed with the service
provider, the Government contends that the Regulation was elaborated following public
consultations and does not entail discrimination of other trade unions – members of
representative unions at the national level – as these organizations are entitled to bring
matters of great public or economic significance to the Social Dialogue Council with a view of
expressing opinions or of initiating negotiations for reaching an understanding on a
particular personal and material scope. The Committee understands from the above that the
issue at hand relates to the determination of the trade unions entitled to participate in wage
negotiations in the health sector under the 2015 Regulation, in particular with regard to the
remuneration of nurses and midwives practicing at healthcare providers. The Committee
wishes to recall in this regard the importance it attaches to the fact that workers and
employers should in practice be able to freely choose which organization will represent them
for purposes of collective bargaining. [see Compilation of decisions of the Committee on
Freedom of Association, sixth edition, 2018, para. 1359]. Should bargaining rights be an
exclusive prerogative of the most representative union at the bargaining level, the
determination of its representative character should be made by virtue of objective and preestablished criteria.
922. The Committee further observes that there are differences of opinion between the
complainant and the Government as to whether the contested provision of the
2015 Regulation continues to apply or whether it has been fully replaced by further legislative
acts. On the one hand, the complainant alleges that the Regulation is applicable and requests
its amendment so as to allow wide participation of interested trade unions in wage
negotiations in the health sector. On the other hand, the Government affirms that the scheme
proposed by the 2015 Regulation was an incidental provision aimed at increasing the
remuneration of nurses and midwives practicing among healthcare providers at a strictly
defined time – up to July 2019 – and that as a result of the 2018 Regulation, the mechanism
provided under the contested section 2(4)(1) has been eliminated. In addition, an Act
from 2017 now provides the minimum wage for healthcare providers and also states that the
procedure for determining the manner of increasing the salary is subject to annual
negotiations between the employer (the healthcare entity) and the trade unions at the
establishment entitled to conclude collective labour agreements. Taking due note of the
legislative developments reported by the Government, the Committee trusts that the laws and
regulations currently in force allow workers in the health sector, in particular nurses and
midwives, to freely choose which organization will represent them for purposes of collective
wage negotiations both at the level of the establishment and at sectoral level. The Committee
expects that, should the bargaining rights be an exclusive prerogative of the most
representative union at the bargaining level, the determination of its representative character
will be made by virtue of objective and pre-established criteria.
923. While further noting that the complainant denounces a discrepancy between the wording of
Convention No. 98, which refers to collective agreements, and its Polish translation which
mentions a more restrictive notion of collective labour agreements, the Committee considers
that this is a matter that falls within the mandate of the Committee of Experts on the
Application of Conventions and Recommendations and will not pursue the examination of this
allegation.
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The Committee’s recommendation
924. In light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendation:
The Committee trusts that the laws and regulations currently in force allow
workers in the health sector, in particular nurses and midwives, to freely
choose which organization will represent them for purposes of collective
wage negotiations both at the level of the establishment and at sectoral level.
The Committee expects that, should the bargaining rights be an exclusive
prerogative of the most representative union at the bargaining level, the
determination of its representative character will be made by virtue of
objective and pre-established criteria.

Case No. 3341
Report in which the Committee requests
to be kept informed of developments
Complaint against the Government of Ukraine
presented by
the Federation of Trade Unions of Ukraine (FPU)
Allegations: The complainant organization alleges gross and systematic violations by Ukrainian
public authorities, courts and employers of the right of trade unions to freely and
independently organize their activities

925. The complaint is contained in a communication dated 6 November 2018 submitted by
the Federation of Trade Unions of Ukraine (FPU).
926. The Government of Ukraine transmitted observations on the allegations in a
communication dated 13 March 2019.
927. Ukraine has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
928. In a communication dated 6 November 2018, the FPU alleges gross and systematic
violations by Ukrainian public authorities, courts and employers of the right of trade
unions to freely and independently organize their activities.
929. The FPU alleges, in particular, that the legislative provisions on financial and statistical
reporting of trade unions contradict national and international law. It explains that,
pursuant to section 2 of the Law of Ukraine on Accounting and Financial Reporting, all
legal entities established under Ukrainian legislation regardless of their organizational
type and form of ownership, including trade unions, are obliged to keep accounting
records and provide financial reporting. Furthermore, pursuant to section 16 of the Law
of Ukraine on State Statistics, its respondents, including legal entities, should agree with
state statistical authorities on the methodology and reporting documents related to the
collection and use of administrative data as well as the methodology of compiling
financial data and provide at no charge administrative data and financial statistics at the
request of state statistical authorities.
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930. The complainant organization considers that the requirements of these laws violate
sections 12, 14 and 34 of the Law on Trade Unions, Article 3 of Convention No. 87, and
are incompatible with the principles of freedom of association. It indicates that,
according to section 23 of the Law of Ukraine on Public Associations, the obligation to
publish reports on the use of funds is only set for the public organizations that receive
financial support from the State Budget of Ukraine, local budgets and only concerning
these funds. Moreover, it argues that an obligation to publish all financial reports
contradicts the Law of Ukraine on the Protection of Personal Data, because this
information contains personal data of trade union members and could be published only
with their consent.
931. The FPU notes that it has recently received complaints from its member organizations
about the requests by statistical bodies to present their financial reports. Statistical
bodies refer to the Law of Ukraine on Accounting and Financial Reporting and to the
Procedure of Provision of Financial Reports approved by Order of the Cabinet of
Ministers of Ukraine (No. 419 of 28 February 2000). Trade unions consider these requests
to be unlawful and believe they represent a direct interference of state authorities in the
activities of trade unions and is a violation of their rights.
932. The complainant organization further alleges numerous violations of Conventions
Nos 87 and 98 in practice. It recalls that, as part of the ongoing monitoring of trade union
rights violations in Ukraine that it conducts, facts of the violations reported by member
organizations are included in the Single Register of Trade Union Rights Violations. The
FPU indicates that in 2017, 31 violations were registered at 24 companies, while in the
first half of 2018, 13 violations at seven companies were reported. More precisely, it
states that member organizations reported violations of the right of trade unions to
draw up their constitutions and rules, to elect their representatives in full freedom, to
organize their administration and activities and to formulate their programmes. Acts of
interference in their establishment, functioning, administration or statutory activities by
public and local authorities or their officials, and employers or their organizations, were
also reported.
933. In particular, the complainant indicates that a violation happened at a communal
enterprise in the waste disposal industry. According to the FPU, the workers, who were
members of the Housing and Municipal, Local Industry, Consumer Services Workers’
Union of Ukraine, under the threat of dismissal, were coerced into writing statements
that they were quitting the trade union, and the head of the primary trade union
organization, who was a person with disability, was forced to write a resignation notice.
934. The complainant highlights other violations at a Government Contact Centre in 2018,
where the acting Director: (i) emailed the head of the trade union organization a sample
register of participants in the trade union meeting to be used as an appendix to the
minutes of the meeting the trade union committee held; (ii) issued an order to set up an
inquiry commission to confirm/dismiss facts related to the actions of the primary trade
union organization taken during consideration of a letter; (iii) personally ordered,
without consultation with the trade union committee, the publication on the restricted
area of the enterprise’s website a sample statement to discontinue trade union
membership and stop paying fees, which was eventually used simultaneously by four
employees; (iv) attempted to discredit the trade union organization by sending a letter
to the Secretariat of the Cabinet of Ministers of Ukraine and to other trade union
organizations, in which it questioned the activities of its elected body, wrongfully
commented on its activities, and distorted the information about documents guiding its
activities. Furthermore, according to the FPU, the Government Contact Centre violated
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multiple sections of the Law on Trade Unions and the Labour Code by not consulting the
trade union committee three months in advance of the planned dismissal of workers, by
dismissing a member of the trade union committee, Mr Fedir Dovzhenko, without the
prior consent of that committee and the Kyiv regional committee of the Trade Union of
Social Sphere Workers of Ukraine, and by omitting to provide the trade union committee
with premises for the organization of its work and for trade union meetings.
935. The complainant organization also describes violations that were reported at a state
enterprise in the civil aviation industry, where the director did not provide information
on working conditions, pay and socio-economic development of the enterprise in
response to the trade union’s request, which contravened the Law on Trade Unions. The
complainant further indicates that on 6 July 2018, the head of the trade union committee,
Mr Anton Smorodin, was denied access to his workplace. Reacting to these violations,
the head of the trade union committee sent letters to the Central Committee of the Trade
Union, to the State concern Ukroboronprom, and to the parties of the Sectoral
Agreement. It also reports that the police registered a statement of the offence, which
hindered the legal activities of the trade union.
936. The FPU also alleges violations by Ukrainian public authorities and courts of the right of
trade unions to organize their activities without any interference by confiscating trade
union property, which was acquired at the expense of membership fees. According to
the complainant, the most outstanding example of such violations is the unlawful
nationalization and confiscation of buildings of the regional bodies of trade unions and
their confederations in Poltava and Uzhgorod. It notes that, on the basis of court
decisions made under the pressure of law enforcement bodies and the State Property
Fund of Ukraine, buildings belonging to the Poltava Regional Trade Union Council and
to the Zakarpattia Regional Trade Union Council were confiscated. As a result, the abovementioned regional trade union confederations have been deprived of their offices
where they held meetings of their elected bodies, conferences and meetings of trade
union activists; received trade union members; prepared documents; and conducted
trade union events; and can no longer continue their normal trade union rightsprotecting activity. The complainant organization points out that, after one of the
attempts to seize the building of trade unions, criminal proceedings were opened
against the Chairman of the Zakarpattia Regional Trade Union Council. The FPU also
informs the Committee about attempts by the state authorities to seize buildings legally
owned by the Federation of Trade Unions of Chernihiv Oblast and by the Federation of
Trade Unions of Odessa Region. It explains that despite court decisions confirming the
lawfulness of the ownership rights, there are recurring attempts to evict trade unions
from the buildings.
937. According to the complainant organization, to prove their case in courts, public
authorities use Orders of the Rada “On Property Complexes and Financial Resources of
Non-Governmental Organizations of the Former USSR, Situated on the Territory of
Ukraine” of 10 April 1992 and “On Property of the All-Soviet Non-Governmental
Organizations of the Former USSR” of 4 February 1994, that ruled that temporarily, until
the legal successors of all-soviet non-governmental organizations of the former USSR
were determined, their property and financial assets, situated on the territory of Ukraine,
should be transferred to the State Property Fund of Ukraine.
938. However, the complainant believes that in these cases, public authorities and courts do
not take into account that: (i) the Federation of independent trade unions of Ukraine
(now the FPU, as a legal successor) obtained the ownership rights on the property in
November 1990 from the General Confederation of Trade Unions of the USSR, before
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the Act of Independence of Ukraine was adopted on 24 August 1991. Therefore, Orders
of the Verkhovna Rada of 10 April 1992 and 4 February 1994 could not apply to the
property legally acquired by the FPU in 1990; (ii) the above-mentioned Orders do not
have the legal force of national law, as they are not a source of law and therefore could
not be referred to in courts; (iii) these violations are also rooted in the discriminatory
approach in the national legislation regarding the property of trade unions compared to
the property of other civil society organizations that were active in Soviet times and
continue their activities in independent Ukraine; (iv) the V.M. Koretskyi State and Law
Institute of the National Academy of Science of Ukraine determined that classification of
the property of trade unions as socialist ownership, a universal form of ownership in the
USSR, did not mean that the property became state-owned; and (v) in accordance with
the civil legislation of Ukraine, the FPU is a bona fide beneficiary of the property as an
owner with fair intentions that has been owning the assets for more than ten years,
acquired the property on the basis of a legal contract and has no reason to consider this
property as state-owned. That is why, in 1997, the Higher Arbitration Court of Ukraine
ruled that trade unions lawfully acquired the ownership rights to the property
transferred in the process of legal succession from the trade unions of the USSR. The
FPU indicates that, as a party to legal proceedings, it provided courts with a large body
of evidence of the legality of ownership of property belonging to trade unions for several
dozens of years. The body of evidence, besides the ones mentioned, includes certificates
of ownership issued by the state bodies, case law confirming the legality of trade union
ownership rights and conclusions of forensic investigation confirming the construction
of buildings using the trade union’s own funds.
939. The complainant organization further indicates that, after courts had made illegal
decisions to confiscate trade union property, the Cabinet of Ministers of Ukraine passed
Order No. 817 of 7 October 2015, breaching article 19 of the Constitution of Ukraine and
sections 5 and 6 of the Law of Ukraine on Management of the State Property, which do
not give the Government relevant powers and authorities. This Order approved the
Procedure of Determining the Entity to Manage Objects Returned to State Ownership
and Other Property with Undefined Managing Entity. According to the complainant,
paragraph 1 of this Procedure contains the list of properties it should be applied to, and
this list unlawfully includes the property of all-soviet civil society organizations of the
former Soviet Union situated in the territory of Ukraine and returned to the state
ownership by court rulings. The FPU states that the Cabinet of Ministers of Ukraine refers
to this Procedure to issue its own normative acts, unlawfully distributing property
belonging to trade unions that was transferred to the State by court decisions. To seize
and take the property under physical control, public authorities use private illegal
mercenary groups, because workers of the organizations situated in these buildings
refuse to obey unlawful acts of the Government. As an example, the complainant
organization states that there was a raid on a trade union hotel, the Rassvet Hotel, in
Dnipropetrovsk on 29 May 2018, as a state judicial enforcement agent accompanied by
several unknown well-built persons and the police burst into the hotel and demanded all
visitors and employees turn in their keys and vacate the premises.
940. In order to protect trade union property rights and remedy the breach of the legislation,
the FPU indicates that it has written repeatedly to the Government, demanding that it
cancel Order No. 817 or bring it into compliance with the legislation, and to cancel or
suspend other orders transferring trade union property to public authorities. In its
letters to the Government, it referred to the conclusions of the Ministry of Justice which,
after expert evaluation of Order No. 817, confirmed that the Cabinet of Ministers of
Ukraine had gone beyond its authority when adopting this act. However, the
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complainant indicates that the Government took no effective measures and, on the
contrary, continues to artificially delay the legislative regulation of trade union property
rights.
941. The complainant organization states that, as a result of the enforcement of court
decisions on the forced seizure of property without alternative offers from the state
authorities, trade union organizations cannot fully carry out their work. It also depletes
their finances, as the state authorities do not provide other premises for the unhindered
functioning of trade unions, which violates Convention No. 87. At the same time, the
state authorities ignore article 41 of the Constitution, which requires, when forcibly
alienating entities of private property rights, to provide full reimbursement of their value
in advance.
942. The complainant reports that the situation regarding the violation of trade union rights
was considered at the meetings of the FPU Presidium on 21 June and 20 September 2018,
to which the Prime Minister was invited but did not attend. The FPU Presidium has
passed resolutions providing for comprehensive measures to stop the unprecedented
attack on socio-economic workers’ rights and property rights of trade unions, most of
which have already been implemented. In particular, the FPU reports that it has sent
statements to the President and the Prime Minister of Ukraine and to various social
partners and United Nations bodies about the systematic violation of trade union rights.
943. The complainant organization indicates that on 24 July 2018, a Memorandum of
Cooperation was signed between the FPU and the Ukrainian Parliament Commissioner
for Human Rights, one of its objectives being joint actions to counter the attack on trade
union rights and trade union activists. It further indicates that the Verkhovna Rada
Committee on Social Policy, Employment and Pensions has scheduled hearings on the
theme of the application of Convention No. 87 on 7 November 2018. The FPU also notes
that, along with its affiliates, it resorted to protest actions against state and judicial abuse
of power.
944. The FPU concludes by stating that it would like the Committee to urge public authorities
to ensure full implementation of Conventions Nos 87 and 98, to bring its legislation into
compliance with these Conventions, and to abandon, both in the legislation and in
practice, its discriminatory approach to trade unions’ ownership rights. It would also like
the Committee to oblige the Government to stop resorting to eviction of trade unions
from their offices, and to stop seizing training centres, trade union hotels, and health
and tourist facilities that operate in the interests of workers.

B.

The Government’s reply
945. In a communication dated 13 March 2019, the Government provides the following
observations. Concerning the legislative provisions regarding reporting on the financial
activities of trade unions that were mentioned by the complainant, the Government
believes that trade union organizations that have been legally recognized as legal
persons should maintain accounts and submit financial reporting in accordance with the
procedure set out in the legislation. It indicates that section 16 of the Law on Trade
Unions establishes that from the moment that a charter (regulations) of a trade union is
approved, the trade union association acquires the right of a legal person. Trade union
organizations, which operate on the basis of their charter, also acquire the status of a
legal person. The Government recalls that, according to section 23 of the Law of Ukraine
on Public Associations, public associations with the status of a legal person, and the legal
persons created by them (companies, enterprises), are required to maintain accounts
and provide financial and statistical reporting, In addition, section 2 of the Law of Ukraine
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on Accounting and Financial Reporting establishes that this extends to all legal persons
that were established in accordance with the legislation of Ukraine, regardless of their
organizational and legal arrangements or their form of ownership. In the Government’s
view, the above-mentioned provisions are not aimed at restricting the rights and
guarantees of trade unions.
946. As regards the submission of financial reporting to state statistics authorities by trade
unions, the Government believes that trade unions that have legal personality must
submit to the state statistics authorities, financial reporting that has been prepared
according to the methodology and form approved by the corresponding orders of the
Ministry of Finance. It refers again to section 2 of the Law of Ukraine on Accounting and
Financial Reporting, and to section 7 of the Law of Ukraine on State Statistics, which
states that state statistics authorities may use various sources of information to obtain
statistical data. It also points out that using financial reporting data for statistical
purposes is a generally accepted European practice, which aims to avoid burdening
enterprises with statistical reporting, and reduces the financial and labour resources
needed to carry out state statistical surveillance.
947. Concerning compliance with the provisions of Conventions Nos 87 and 98 in practice,
the Government first addresses the violations that allegedly occurred at the communal
enterprise in the waste disposal industry. It recalls that section 6 of the Law on Trade
Unions provides for the right of a citizen of Ukraine to voluntarily join and leave a trade
union organization. It also informs that workers spoke about voluntary withdrawal from
membership of the trade union organization at the General Meeting of the enterprise’s
labour collective, which took place on 27 March 2017. It further indicates that section 12
of the charter of the trade union for workers in the housing and utilities sector of local
industry and in public services for the population states that the voluntary decision to
withdraw from the membership of a trade union is made individually on the basis of a
personal statement from the member of the trade union, and is applied from the date
that the statement was submitted. According to the Government, each worker from the
above-mentioned enterprise personally wrote a statement about withdrawing from the
membership of the trade union as of 1 April 2017 and, as a result, membership fees
equivalent to 1 per cent of their monthly salary are no longer being deducted from their
salary.
948. As regards the alleged violations at the Government Contact Centre, the Government
indicates that an inspection visit was conducted to verify compliance with labour
legislation in the case of the dismissal of a member of the trade union committee,
Mr Dovzhenko. However, the report of this inspection visit, which was triggered by an
appeal from the FPU, did not show any violation of the current legislation. The
Government further indicates that the Government Contact Centre adopted a new
institutional staff structure for 2018. With a view to avoiding duplication of roles and in
order to ensure a united approach, Mr Dovzhenko’s deputy director position, along with
other similar positions, was withdrawn from the institution’s staff structure. The
Government reports that the institution submitted a letter to the Chairman of its primary
trade union organization to inform them of the planned reduction in the number of staff.
In this letter, the institution indicated that, if it were necessary to hold consultations in
accordance with the institution’s collective agreement concerning measures to prevent
dismissals or the reduction of the number of staff to the minimum or to mitigate the
adverse implications of any such reduction, a date would be set for those consultations.
However, according to the acting director of the institution, no information and/or
proposal was received from the Chairman of the primary trade union organization

 GB.340/INS/16

260

regarding the need to hold consultations – or other measures – with the employer
concerning the introduction of the changes from 1 June 2018.
949. The Government indicates that, according to section 252 of the Labour Code and section
41 of the Law on Trade Unions, the dismissal of members of the elected trade union
authority of an enterprise, institution or organization, except in cases where the
standard procedure applies, is permissible, with the prior consent of the elected
authority of that trade union. It reveals that, on 20 March 2018, Mr Dovzhenko was
offered the position of consultant with the organization’s complaints department, which
he refused. The Government also points out that, according to section 43 of the Labour
Code, the termination of an employment contract on the grounds set out in sections 40
and 41 can be carried out only with the prior consent of the elected authority of the
primary trade union organization to which the worker belongs. However, the
Government states that a decision of the primary trade union organization to refuse to
give consent for the termination of an employment contract must be valid and that, if
this is not the case, the worker can be dismissed without its agreement. It informs that
letters from the primary trade union organization informed the institution’s acting
director of its refusal to give consent for the dismissal while also providing an extract
from the record of the meeting of its members. The Government explains that, in view
of what the management of the institution considered an unjustified refusal of the
primary trade union organization to give consent, and pursuant to sections 40 and 43 of
the Labour Code, Mr Dovzhenko was dismissed from his position. It also reports the
ruling of the Darnitsa District Court, which, on 27 September 2018, denied an appeal
aiming to repeal the order concerning the dismissal and reinstate Mr Dovzhenko to his
position.
950. With regard to the observance of the rights of trade unions at the state enterprise in the
civil aviation industry, the Government indicates that the Ukroboronprom State concern
has repeatedly considered petitions submitted by the Chairman of the primary trade
union of the Union of Aircraft Construction Workers of Ukraine at this state enterprise.
Regarding the issues that were raised, it points out that due to the celebration of the
70th anniversary of the enterprise, only the labour collective and persons on the
prepared lists were allowed entry into the territory. These lists were agreed upon with
the Presidential Administration owing to the attendance of the President of Ukraine at
the event. The Government notes that the Chairman of the primary trade union,
Mr Smorodin, who is not a worker at the enterprise, did not appear on the lists, and
information concerning his attendance at the event was not provided.
951. The Government further indicates that, following the receipt of letters from
Mr Smorodin, the Central Committee of the Trade Union created a commission to
conduct a more detailed and impartial study of the case. It ultimately recommended that
the primary trade union should organize and hold an early reporting and election
conference, and drew the attention of the management of the enterprise to the
inadmissibility of actions concerning interference in the activity of its primary trade union
organization. The Central Committee also recommended to Mr Smorodin and
representatives of the management of the enterprise that they implement constructive
social dialogue in the enterprise in order to ensure a stable working relationship
between the parties. The Government informs the Committee that, on 4 February 2019,
Mr Smorodin was dismissed from his position as Chairman of the primary trade union
organization. It reports that, according to the enterprise, the elected Chairman of the
primary trade union organization, the trade union committee and the Union of Aircraft
Construction Workers of Ukraine together are committed to constructive cooperation to:
improve the culture of production; strengthen employee and executive discipline; and
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increase labour productivity and social standards for workers in the enterprise. It
indicates that the relevant work in these areas has begun and that general measures are
being developed.
952. Concerning the property owned by the FPU, the Government indicates that, as of
24 August 1991, the Ukraine Republican Council of Trade Unions (hereinafter the Council
of Trade Unions) took over the property of the enterprises, institutions and facilities
located in Ukraine that were being managed by the All-Union Central Council of Trade
Unions. It explains that the state property was transferred to the Council of Trade
Unions, as evidenced by the Council of Ministers of the Ukrainian SSR Decree No. 606 of
23 April 1960 on the transfer of sanatoriums and rest houses of the Ministry of Health of
the USSR to trade unions (hereinafter Decree No. 606), adopted in order to implement
USSR Council of Ministers Decree No. 335 of 10 March 1960, according to which trade
unions took over the management of sanatoriums, rest houses and other properties.
However, it believes that, taking into account that this property was not actually
transferred to the trade unions, the Council of Trade Unions, and its legal successor –
the Federation of Independent Trade Unions of Ukraine – did not have the right to the
independent regulation of this property, with regard to the change in its form of
ownership. At that time, the USSR Constitution of 11 June 1937 was in force, and article 5
of that Constitution provided that socialist property in the Ukrainian SSR was either
considered to be State property (national goods), or cooperative or collective farm
property (property of separate collective farms or property of cooperative associations).
The Government states that the Ministry of Health of the Ukrainian SSR transferred the
property, free of charge, from the Ministry’s main department of health resorts,
sanatoriums and rest houses to the trade unions, without changing the form of
ownership of that property. Therefore, the trade unions were granted the right to
manage this property, within the limits established by Decree No. 606.
953. The Government further indicates that edict No. 1452-XII of 30 August 1991 of the
Presidium of the Rada established that enterprises, institutions and organizations
located in Ukraine became State property from the moment that the edict was passed;
and that property agreements, which changed the form of ownership, that had been
concluded during the moratorium established by the Decree of the Rada of 29 November
1990, were considered to be invalid. It also points out that the Rada Decree No. 3943-XII
of 4 February 1994 establishes that, temporarily, until there is a legislative determination
of the parties’ right to own property of the all-union public organizations of the former
USSR located in Ukraine, the aforementioned property is considered to be State
property. The Government informs that currently, at the legislative level, no definitive
conclusion has been reached regarding the right of the parties to own property of the
all-union public organizations of the former USSR located in Ukraine, and that a working
group was created to discuss the possible ways to regulate these issues within the limits
determined by Ukrainian legislation.
954. The Government states that, within the framework of that working group, draft laws
were developed to define the status of the property that is being maintained or under
the ownership or use of trade union organizations of the former USSR. It explains that
the State Property Fund of Ukraine and the FPU developed their respective draft laws,
and that the working group reached an agreement on a common position and on the
presentation of agreed legislative proposals to the Government. It believes that the
adoption of a special law will make it possible to guarantee the right of trade unions to
appropriate property to support the activities of trade union organizations, as well as the
property interests of the State as owners of that property. The Government indicates
that, until that special law can be adopted, questions concerning the right to ownership
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of that property are resolved according to court procedures. It stresses that, according
to articles 124 and 126 of the Constitution and section 6 of the Judiciary and Status of
Judges Act, in exercising justice, the courts are independent of any illegal influence, and
that interference in the administration of justice is prohibited and entails liability as
established by the law.
955. As regards the property that was allegedly confiscated from trade unions following court
rulings, the Government stresses that the right of ownership of the State – as
represented by the State Property Fund – of the property of the all-union public
organization of the former USSR, located in Ukraine, was recognized by means of Order
No. 817. More precisely, the Government indicates that a claim was submitted by the
Poltava Regional Trade Union Council regarding the property located in Poltava. The case
is ongoing before the Kyiv District Administrative Court. It further indicates that on
27 November 2017, a ruling of the Economic Court of Zakarpattia Region determined
that the Zakarpattia Regional Trade Union Council has used the disputed property
located in Uzhgorod in the absence of any grounds established by legislation and has,
without cause, avoided releasing the building. The Government also argues that the
Zakarpattia Regional Trade Union Council currently receives funds for the use of State
property, as approximately 15 organizations with various forms of ownership, including
those that are State-owned, are located at that property on a leasehold basis. The
Government reports that the FPU indicated that the issue of property in Poltava and
Uzhgorod would be put before the Zakarpattia and Poltava Regional Councils of Trade
Unions for a final decision and for the introduction of specific proposals concerning the
determination of the surface area that is required by the trade unions.
956. With regard to the alleged attempts by state authorities to seize legally owned property,
the Government states that a process is under way to determine which body would be
authorized to manage the property located in Chernihiv. It explains that, in applying the
Chernihiv Region Prosecutor’s Office’s duty to protect the interests of the State
concerning the above-mentioned property, and in order to verify its intended use
(including by other people), on 19 January 2018, a working group established by the
Regional Branch of the State Property Fund conducted a visit to the location. However, it
was not allowed to conduct the visit and the relevant documents were not provided.
Regarding the property located in Odessa, the Government indicates that the claim of
the first deputy prosecutor of Odessa Region in the interests of the State to own and
recover the administrative property, was denied by the Economic Court of Odessa
Region, and that this decision was upheld by the Odessa Economic Appeal Court and the
Supreme Court. The Government states that, taking into account the above, the state
authorities, in particular the State Property Fund, make decisions and take appropriate
measures that take into account legislative requirements within the limits of their
authority, in the manner set out by the Constitution, in order to meet the needs of the
State and society.
957. Regarding the building occupied by the Rassvet Hotel, the Government indicates that a
ruling of the Economic Court of Dnipropetrovsk Region of 21 February 2012 recognized
the State, as represented by the State Property Fund, as having ownership of that real
estate, which was reclaimed from Dniprturist, the Dnipropetrovsk Region closed jointstock company for tourism and excursions. The Government explains that, in order to
implement the court ruling, the State Property Fund submitted a statement on the
registration of rights and their encumbrances concerning the above-mentioned real
estate property to the appropriate State registration authority. However, despite the
above, a lease agreement was concluded between Dniprturist and the Union of Workers
in the Metallurgical and Mining Industry for the period up to 12 March 2030. In turn, the
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State Property Fund appealed to the Higher Economic Court of Ukraine, which concluded
that the lease agreement was invalid and, as a result, the Union of Workers in the
Metallurgical and Mining Industry, which had not provided any constitutive documents
concerning their registration of this real estate, was evicted from the premises.
958. The Government concludes by indicating that, according to the National Police of
Ukraine, the criminal proceedings that have resulted from information provided by the
complainant organization were eventually closed based on section 284 of the Criminal
Procedure Code in the absence of a criminal offence.

C.

The Committee’s conclusions
959. The Committee notes that, in the present case, the complainant organization alleges gross
and systematic violations by Ukrainian public authorities, courts and employers of the right
of trade unions to freely and independently organize their activities, both in law and in
practice.
960. The Committee notes the FPU’s indication that two existing legislative provisions, section 2 of
the Law of Ukraine on Accounting and Financial Reporting and section 16 of the Law of
Ukraine on State Statistics, contradict other provisions of Ukraine’s legislation and Convention
No. 87. In this regard, the Committee notes the Government’s indication that public
associations with the status of a legal person are required to maintain accounts and provide
financial and statistical reporting. In the Government’s view, these provisions are not aimed
at restricting the rights and guarantees of trade unions. As regards the submission of financial
reporting to state statistics authorities by trade unions, the Government believes that trade
unions that have legal personality must submit, to the state statistics authorities, financial
reporting that has been prepared according to the approved methodology. These provisions
are not aimed at restricting the rights and guarantees of trade unions either, as using
financial reporting data for statistical purposes is a generally accepted European practice. In
the absence of more detailed information from the complainant as to the manner in which
these provisions interfere with its rights, the Committee considers that this aspect of the case
does not call for further examination.
961. As regards the allegations of freedom of association violations in practice, the Committee
notes the complainant’s allegation that a communal enterprise forced its workers to write
statements that they were leaving the trade union and forced the head of the primary trade
union organization to resign. While noting the Government’s observation that each worker
followed the procedure provided for in the trade union’s charter by personally and voluntarily
writing a statement to withdraw from the union, the Committee notes with concern that the
Government does not reply to the allegations that these withdrawals were made under threat
of dismissal. Recalling that any coercion of workers or trade union officers to revoke their
union membership constitutes a violation of the principle of freedom of association, in
violation of Convention No. 87 [see Compilation of decisions of the Committee on Freedom
of Association, sixth edition, 2018, para. 1198], the Committee trusts that the Government
will review these specific allegations and will take the necessary measures to ensure the full
respect for freedom of association.
962. As regards the complainant’s allegation that a Government Contact Centre violated multiple
sections of the Law on Trade Unions and the Labour Code, and whose acting director
committed multiples acts of interference, the Committee notes the information provided by
the Government that a member of the trade union committee was dismissed because his
position was withdrawn as part of a new institutional staff structure, he refused an alternative
post offered to him and the management considered that the trade union’s refusal to give
consent to the termination was unjustified. The Committee observes however that the
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Government does not respond to a number of detailed allegations made by the complainant
as to the anti-union actions taken by the acting director prior to the dismissal of the trade
union officer. The Committee recalls that one of the fundamental principles of freedom of
association is that workers should enjoy adequate protection against all acts of anti-union
discrimination in respect of their employment, such as dismissal, demotion, transfer or other
prejudicial measures. This protection is particularly desirable in the case of trade union
officials because, in order to be able to perform their trade union duties in full independence,
they should have a guarantee that they will not be prejudiced on account of the mandate
which they hold from their trade unions. The Committee has considered that the guarantee of
such protection in the case of trade union officials is also necessary in order to ensure that
effect is given to the fundamental principle that workers organizations shall have the right to
elect their representatives in full freedom [see Compilation, para. 1117]. The Committee
requests the Government to carry out an independent investigation into these allegations and,
should it find that the employer had interfered in union activity, to take the necessary
measures to ensure that these acts do not recur and to redress the damage suffered by the
trade union leader and the union.
963. As regards the allegations that a state enterprise in the civil aviation industry ignored its trade
union’s request for information and denied the head of the trade union committee access to
his workplace, the Committee notes the Government’s indication that the head of the trade
union committee could not access his workplace during the 70th anniversary of the enterprise
where the President would be attending because he was neither a worker nor invited to the
event. Observing the Government’s indication that the Central Committee of the Trade Union
had created a commission in order to conduct a more detailed and impartial study of the case
and had ultimately recommended that the primary trade union should organize and hold an
early reporting and election conference, while drawing the attention of the management of
the enterprise to the inadmissibility of actions concerning interference in the activity of its
primary trade union, the Committee notes that the head of the primary committee was
replaced by the trade union and that an increased level of cooperation has occurred between
the parties. In these circumstances, the Committee considers that this aspect of the case does
not call for further examination.
964. The Committee also takes note of the complainant’s allegation that Ukrainian public
authorities confiscated trade union property by conducting illegal acts that subsequently
formed the basis of court decisions. It notes its indication that buildings have been confiscated
and nationalized in Poltava and Uzhgorod, and that attempts have been made to seize legally
owned buildings in Chernihiv and Odessa. According to the complainant, these decisions are
based on Orders of the Rada from 1992 and 1994 that ruled that temporarily, until the legal
successors of all-soviet non-governmental organizations of the former USSR were determined,
their property and financial assets situated in Ukraine should be transferred to the State
Property Fund of Ukraine. It further notes its indication that, using the unlawful Order No. 817
of 7 October 2015 and the procedure that it subsequently approved, the Government
distributes property belonging to trade unions that was transferred to the State by court
decisions and, as a result, the finances of trade union organizations are depleted and they
cannot carry out their work fully. According to the complainant, it has obtained the ownership
rights on the property as a legal successor in November 1990, the above-mentioned Orders
are not a source of law and therefore could not be referred to in courts, and these violations
are part of a discriminatory approach on the property of trade unions. The Committee also
notes its allegation that public authorities use private illegal mercenary groups to seize and
take under physical control the property, as exemplified by a raid on a hotel in its possession
in Dnipropetrovsk.
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965. The Committee notes that, according to the Government, as of 24 August 1991, trade unions
took over the management of the sanatoriums, rest houses and other property of the all-union
public organizations of the former USSR located in Ukraine, as the Ministry of Health
transferred them, free of charge, without changing the form of ownership. Therefore, the
trade unions were only granted the right to manage this property within the limits established
by Decree No. 606. Furthermore, Verkhovna Rada Decree No. 3943-XII of 4 February 1994
establishes that, temporarily, until there is a legislative determination of the parties’
ownership rights, the aforementioned property is considered to be State property. The
Committee notes the Government’s indication that currently, at the legislative level, no
definitive conclusion has been reached, as a working group was created to discuss the possible
ways to regulate these issues within the limits determined by Ukrainian legislation and that,
until a special law can be adopted, questions concerning the right to ownership of that
property are resolved according to court procedures. It further notes, regarding the alleged
confiscation and confiscation attempts of trade union property, the Government’s explanation
that the right of ownership of the State, as represented by the State Property Fund, was
recognized by means of Order No. 817, and that state authorities make decisions and take
appropriate measures on the basis of legislative requirements within the limits of their
authority. As regards the building occupied by the Rassvet Hotel, the Committee notes the
Government’s indication that, in spite of a ruling that recognized the State’s ownership of that
real estate, a lease agreement had been concluded between Dniprturist and the Union of
Workers in the Metallurgical and Mining Industry; however, upon appeal by the State Property
Fund, the Higher Economic Court of Ukraine concluded that the lease agreement was invalid
and evicted the union from the premises.
966. Concerning the ownership of the property currently in the possession of the FPU that was the
property of the unions of the former USSR active in Ukraine, the Committee recalls that it has
already been called upon to examine this matter in Case No. 2890, in which it invited the
Government to engage in consultations with the trade union organizations concerned in order
to settle the question of the assignment of property and requested the Government to provide
information on the development of the situation. It further recalls that the complainant’s
concerns were mostly about rest houses, resorts and sanatoriums and other lucrative
undertakings, and that the Government had indicated that there was no intention to strip the
FPU of all of its property, or the property that it had legally acquired or purchased, but rather
to settle the issue of the disputed property of the former USSR trade unions which was in the
FPU’s possession. While the Committee observes once again that the State’s intervention in
respect of the devolution of trade union assets is not necessarily incompatible with the
principles of freedom of association, it regrets that multiple cases relating to this issue are still
pending in courts, that confiscation of property has occurred, and that no definitive conclusion
has been reached regarding the ownership rights of the parties. The Committee notes,
however, the creation of a working group to discuss the possible ways to regulate this issue
and invites the Government to engage in consultations with the trade union organizations in
order to find a mutually agreeable solution. It requests the Government to provide
information on the development of the situation and, in particular, on any agreement which
may be reached in this respect.

The Committee’s recommendations
967. In the light of its foregoing conclusions, the Committee invites the Governing Body
to approve the following recommendations:
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(a)

The Committee trusts that the Government will review the specific allegations
raised in the case concerning a communal enterprise and will take the
necessary measures to ensure the full respect for freedom of association.

(b)

The Committee requests the Government to carry out an independent
investigation into the alleged violations of trade union rights at a Government
Contact Centre and, should it find that the employer had interfered in union
activity, to take the necessary measures to ensure that these acts do not recur
and to redress the damage suffered by the trade union leader and the union.

(c)

As regards the question of ownership of the property currently in the
possession of the FPU that was the property of the unions of the former USSR
active in Ukraine, the Committee notes the creation of a working group to
discuss the possible ways to regulate this issue and invites the Government
to engage in consultations with the trade union organizations in order to find
a mutually agreeable solution. It requests the Government to provide
information on the development of the situation and, in particular, on any
agreement which may be reached in this respect.

Case No. 3339
Interim report
Complaint against the Government of Zimbabwe
presented by
the Zimbabwe Congress of Trade Unions (ZCTU)
Allegations: The complainant alleges restrictions on the right to demonstrate, deaths, arrests,
criminal prosecution of trade union leaders and charges for participating in protest actions, as
well as intimidation of trade union leaders and members

968. The complaint is contained in communications dated 16 October 2018 and 2 April 2019
from the Zimbabwe Congress of Trade Unions (ZCTU).
969. The Government provided its observations in communications dated 22 March and
9 September 2019.
970. Zimbabwe has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), and the Workers’ Representatives Convention, 1971 (No. 135).

A.

The complainant’s allegations
971. In its communication dated 16 October 2018, the ZCTU explains that its allegations relate
to the events of 11 October 2018, when, according to the complainant, the Government
blocked, arrested, brutalized, intimidated, harassed and imprisoned workers who
intended to engage in a protest action against increased taxation of two per cent per
dollar and the rising cost of living.
972. The ZCTU explains that the new economic policy entitled “Fiscal Measures for Reversing
Fiscal Disequilibrium” was presented on 1 October 2018. The new policy increased a tax
called “intermediate money transfer tax” from five cents per transaction to two cents per
each dollar transacted. According to the ZCTU, the increase eroded the income of
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workers whose salaries have remained stagnant against the rising cost of living and
disappearance of basic commodities.
973. On 4 October 2018, the ZCTU resolved to engage in a protest action against the imposed
tax increase. The ZCTU notified the Zimbabwe Republic Police (ZRP) of the protest actions
to be held on 11 October 2018 in six regional ZCTU centres. According to the
complainant, on 8, 9 and 10 October 2018, the ZRP in respective areas replied banning
the protest action on the grounds that there was a cholera outbreak in those areas and
that some of the issues raised by the ZCTU were not labour matters, hence it needed to
comply with section 25(a) of the Public Order and Security Act (POSA) that requires the
giving of an adequate notice for a public gathering. On 10 October 2018, the ZCTU,
through the Zimbabwe Lawyers for Human Rights (ZLHR), made an application to the
Magistrates Court in Harare in order to have the police ban lifted. The Court hearing was
scheduled for 11 October 2018 at 11:30 a.m., i.e. on the date of the protest action.
974. On 11 October 2018, the ZCTU members came to its offices in their respective regions to
discuss the way forward in view of the upcoming court proceedings. As the workers
arrived at the ZCTU offices, and before the court heard the matter, the police had already
cordoned off all the ZCTU offices branding live ammunitions, batons and trucks with
water cannons. In Harare, at 8 a.m. several police officers were camped at the ZCTU
offices and at 9 a.m. more than 150 police officers in trucks, lorries and pickup vans
arrived, jumped out of their vehicles and manhandled the ZCTU President and Secretary
General Mr Peter Mutasa and Mr Japhet Moyo. They were thrown in the vehicles while
being beaten with batons. They were arrested with five other trade union activists and
detained at the Harare central police station. They were charged with “participating in a
gathering with intent to promote public violence, breaches of the peace or bigotry” as
defined by section 37(1)(a) of the Criminal Law (Codification and Reform) Act. They
appeared at the criminal court on 12 October 2018; the hearing was delayed by the state
to the afternoon and then postponed to 13 October 2018, making them spend two days
in jail. On 13 October 2018, the court granted them bail of US$50 each and set them to
appear in court again on 30 October 2018.
975. The complainant alleges that after the arrest of the ZCTU leaders, 26 workers were held
hostage by the police at the ZCTU offices in Harare. More than 50 police officers camped
inside the entrance and stairs up to the third floor while workers were trapped inside
from 9 a.m. to 7 p.m. with no access to food or toilets. They were released after an
application to the High Court by the ZLHR to secure their release.
976. In Mutare, 20 workers who had gathered at the union offices were arrested and detained
at the Mutare central police station. They were also charged with participating in a
gathering with intent to promote public violence, breaches of the peace or bigotry as
defined by section 37(1)(a) of the Criminal Law Act. They appeared in court on 12 October
2018, were released on US$50 bail and were set to appear in court again on 26 October
2018.
977. In Masvingo, 12 workers were arrested while demonstrating and were detained at
Masvingo central police station facing similar charges. They were released in the evening
and the police warned that they would follow them through summons.
978. In Gweru, the demonstration went ahead despite the police ban. Four workers were
arrested: Mr Moses Gwaunza was arrested at his house around 11 p.m., Ms Chikozho
and Mr Bernard Sibanda were arrested in the morning of 12 October 2018 and the
Chairperson Mr Kudakwashe Munengiwa was arrested on 17 October 2018. They are
facing similar charges to the above-mentioned. As the prosecutors declined to prosecute
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due to lack of evidence, trade union leaders were released, but the police promised to
follow through summons.
979. In Bulawayo and Chinhoyi there were no arrests but armed police blocked workers from
gathering.
980. A total of 43 people were arrested and 26 detained during the events of 11 October 2018.
981. The complainant alleges that the cholera outbreak issue was selectively used to ban the
demonstration, in violation of trade union rights. It indicates that on 10 October 2018,
the police allowed a graduation ceremony at the University of Zimbabwe (Harare),
officiated by President Emmerson D. Mnangagwa, which brought together people from
all over the country. Moreover, public gatherings were held in Harare during the same
week and included soccer matches, church gatherings, and petrol and supermarkets
queues in the city centre. Furthermore, on 16 October 2018, a match between the
Zimbabwe Warriors and the Democratic Republic of the Congo. In other cities, the
outbreak was limited to isolated incidents. The complainant points out that it is
exempted from giving notice to the police in terms of the POSA schedule of exempted
organizations and that the police insistence on the lack of compliance is either out of
ignorance of the law or a deliberate tactic calculated to block the protest.
982. The ZCTU also submits that the Government violated the national Constitution
enshrining the freedom of assembly and the right to demonstrate in its articles 58 and
59 and Article 3 of Convention No. 87. The ZCTU points out that the Government has not
implemented the reforms recommended by the 2009 Commission of Inquiry, which
found “violations to be both systematic and systemic” and saw “a clear pattern of arrests,
detentions, violence, and torture by the security forces against trade unionists that
coincide with ZCTU nationwide events, indicating that there has been some centralized
direction to the security forces to take such action”. The Commission also concluded that
“there was another clear pattern of control over ZCTU trade union gatherings, be they
internal meetings or public demonstrations, through the application of the POSA” and
that “detentions and targeted violence used to intimidate both leaders and rank and file
members of the trade union in a systematic and systemic manner”.
983. By its communication dated 2 April 2019, the ZCTU submits allegations in relation to the
incidents of 14–16 January 2019. It alleges, in particular, that the Government killed,
obstructed, harassed, intimidated, assaulted, arrested and detained several protestors
(including its Secretary General and President), following a peaceful protest against the
rising cost of living.
984. The ZCTU explains that on 11 January 2019, following a unilateral price increase that did
not match workers’ incomes, the ZCTU demanded the introduction of measures to curtail
the price hike, the annulment of the “two cents per dollar” tax introduced in October
2018 and that workers be paid in US dollars. It also notified the Government of its
intention to embark on a protest action in the event that it failed to address the concerns
of its members within seven days. On 12 January 2019, the Government, without
responding to the ZCTU demands, increased the price of fuel from US$1.34 per litre to
US$3.33 (a 150 per cent increase) – which had an immediate effect of increasing the cost
of transport for workers as well as the cost of other basic commodities. On 13 January
2013, the ZCTU President Mr Mutasa called for a three-day protest action (job stay away)
in a video clip that went viral on social media platforms.
985. The ZCTU indicates that on 14–16 January 2019, workers and the general population
heeded the call and the country was shut down. Some groups of people, not organized
by the ZCTU, engaged in public demonstrations in the streets, barricading roads in most
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cities and towns. According to the complainant, the Government responded by cracking
down on demonstrators through its police and military, using live ammunitions. As a
result of the crackdown, the demonstrators engaged in running battles with the police
and the army and retaliated by looting goods from supermarkets and shops. In addition
to the crackdown, the Government disconnected internet and social media services from
14 to 18 January 2019. They were restored by a High Court order secured by the ZLHR
and the Media Institute of Southern Africa (MISA-Zimbabwe). The ZCTU alleges that
during the disconnection of internet services, the army and the police intensified their
brutality by following people into their homes and brutalized them and arrested them.
986. The ZCTU indicates that according to the Zimbabwe Human Rights NGO Forum (ZHRNF),
the events resulted in the death of 17 people, 16 rapes, and 81 gunshot assaults.
According to the ZCTU, the Zimbabwe Human Rights Commission (ZHRC), a
constitutional body, observed that uniformed members of the Zimbabwe National Army
and the ZRP instigated systematic torture of civilians by visiting their homes at night, and
condemned the use of live ammunition against civilians. The ZCTU alleges that the
Government dismissed the report as biased, although confirmed the deaths of
12 people, but has not set up any independent investigation into the atrocities and has
remained silent.
987. On 21 January 2019, the ZCTU Secretary General, Mr Moyo, was arrested at the Harare
international airport on his way back home from China. He was not in the country during
the demonstration period but was still detained by the police until 6 p.m. and his cell
phone was confiscated. He was arrested again at his house at 11 p.m. and detained at
Harare central police station. Mr Moyo appeared in the Magistrate’s Court and was to
remain in custody at Chikurubi maximum security prison until 8 February 2019. His
lawyers applied for bail to the High Court and the hearing was originally set for
28 January 2019 then postposed to 29, 30, 31 and 1 February 2019 at the initiative of
state prosecutors.
988. Meanwhile, the ZCTU President Mr Mutasa was forced into hiding after unidentified
persons attacked his home and attempted to abduct him. He handed himself over to the
police on 26 January 2019, after reading several press reports stating that he was a
fugitive. He was then detained at the Harare central police station. He appeared in the
Magistrate’s Court and remained in custody in Harare Remand Prison. His bail
application was heard together with Mr Moyo’s. Both are facing charges of subverting a
constitutional government, or alternately, inciting public violence, an offence, if
convicted, warranting a prison sentence of up to 20 years (without the option of a fine).
Mr Moyo is accused of having organized undisclosed meetings, while Mr Mutasa’s
criminal conduct arises from the call for a protest action.
989. On 1 February 2019, the High Court granted them bail of US$2,000 each, coupled with
daily reporting conditions for Mr Moyo and twice a week for Mr Mutasa. Mr Mutasa was
also ordered to surrender his home’s title deeds to secure his freedom. These conditions
were modified by the High Court on 7 March 2019; Mr Moyo is now required to report
twice a week while Mr Mutasa needs to report once per fortnight.
990. The conditions imposed curtailed their freedom of movement as well as the activities of
the ZCTU as the two leaders could not travel outside Harare to attend international
conferences and activities. The ZCTU indicates that while it delegated its legal advisor to
attend the Southern African Development Community (SADC) and African Union
tripartite meetings, the Government did not avail the necessary resources on time (for
the SADC meeting, resources were granted after the start of the meeting, the delegate
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was only able to join on the third day, and for the African Union meeting the resources
were not granted at all making it impossible for him to attend).
991. As of the date of the ZCTU communication, both trade union leaders have appeared in
court more than 11 times without trial which was postponed to 25 April 2019 as the state
prosecutors were not yet ready for trial. An application for discharge was dismissed by
the Magistrate’s Court.
992. According to the ZCTU, during the period of 14–29 January, a total of 1,055 people were
arrested, including 12 juveniles. They were brought to court en masse and their cases
fast-tracked without affording the accused persons enough time to prepare their
defence. Furthermore, 995 of the arrested persons brought to court were denied bail,
prompting some lawyers to engage in a demonstration on 29 January 2019 demanding
justice and independence of the judiciary.
993. According to the complainant, it is the Government’s view that the crackdown was
justified because the protesters engaged in violence that resulted in looting and torching
of properties. While the ZCTU condemns violence, it considers that the blame also lies
with the security forces that attacked protesters and used disproportional force.
Moreover, the looting of groceries exposes how desperate the populace has become as
a result of the exorbitant price increase sanctioned by the Government. The complainant
also alleges that some of the looters and arsonists convicted by the courts belonged to
the ruling party ZANU PF’s youth wing whose whole intention was to tarnish the ZCTU
image. The ZCTU also alleges that while the State rushed to consider measures to
compensate the business people, no such compensation has been provided to the
victims shot and to the families of those killed.
994. The complainant further alleges that it suffered from a media campaign instigated by
the state-owned newspaper The Herald. An article published on its front page on
4 February 2019 entitled “Fresh MDC, ZCTU plot Exposed” claimed that the ZCTU and its
research institute the LEDRIZ were used by the Movement for Democratic Change (MDC),
the opposition party, “to train youth in violence and destabilizing tactics in order to
render the country ungovernable and effect regime change”. The ZCTU raised its
concerns through its lawyers and asked for the retraction of the allegations but was
ignored by the publishers.
995. The ZCTU also alleges that the Government, in retaliation for the success of the protest
action, went on a witch-hunt in civil society and trade union leaders in a campaign to
criminalize human rights defenders in Zimbabwe. Several civil society leaders and MDC
alliance parliamentarians were charged with the same offences as the ZCTU leaders.
Those arrested include: Pastor Evan Mawarire; Rashid Mahiya of Crisis in Zimbabwe
Coalition; Amos Chibaya, Joana Mamombe, Charles Hwende and other members of the
MDC; the President of the Amalgamated Rural Teachers Union of Zimbabwe (ARTUZ)
Obert Masaraure and its Secretary General Robson Chere; and Zimbabwe Youth Alliance
(ZYA) Chairperson Kumbirai Magorimbo. Threats were also issued against the ZLHR for
providing legal representation to affected human rights defenders and against the
Zimbabwe Doctors for Human Rights for providing emergency treatment to victims of
torture and documenting cases of police brutality.
996. The ZCTU alleges that the International Trade Union Confederation (ITUC) organized a
solidarity meeting with the ZCTU on 25–27 February 2019 in Zimbabwe. The ITUC Deputy
Secretary General, Mr Mamadou Diallo, was supposed to be at the meeting but his
application for a visa was not processed. The ITUC-Africa Secretary General, Mr Kwasi
Adu Amankwah, was arrested in Jameson Hotel an hour after checking in; he was
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detained in Harare from 5 a.m. until 4 p.m. His release was secured after the ZCTU
petitioned the High Court.
997. On 12–14 March 2019, the Southern Africa Trade Union Coordination Council (SATUCC)
leadership composed of Mr Cosmas Mukuka (Vice President), Austin Muneku (Executive
Secretary), Hahongora A Kavihuha and Angie Phori Phethe also visited the ZCTU. With
the exception of Mr Mukuka, they were all subjected to interrogations by State agents at
the Harare international airport. They were later allowed to enter the country. These
interrogations and arrests created an atmosphere of intimidation of trade union leaders.

B.

The Government’s reply
998. In its communication of 22 March 2019, the Government indicates that the events of
October 2018 are currently going through trial at the Harare Magistrates Court. It
provides the following information in reply to the ZCTU allegations.
999. On 1 October 2018, the Minister of Finance and Economic Development presented the
fiscal measures for reversing fiscal disequilibrium as part of the efforts by the
Government to grow the economy. The Ministry of Finance and Economic Development
noted that the challenges faced by the country included: foreign currency and cash
shortages, unsustainably high budget and current account deficit, emerging inflation
pressures; slow moving reengagement processes, infrastructure deficiencies and weak
social service delivery. These economic challenges required urgent reforms and bold
decisions to stimulate growth and sustainable development. The policy intervention
therefore sought to reduce budget deficit by increasing the tax collection base. The
increase from five cents per transaction, to two cents per dollar per transaction, was
necessitated by the increase in informalization of the economy and the increased use of
mobile phone based transactions and electronic transfers.
1000. The Government states that it took note of the concerns raised by the ZCTU following
the introduction of the fiscal measures; however, it blames the ZCTU for deciding to
demonstrate against the Government instead of calling for a Tripartite Negotiating
Forum (TNF) meeting to further discuss the workers’ concerns. The Government points
out that the ZCTU called upon “all citizens” to take to the streets in protest against the
two per cent tax. Further to the mobilization of “all citizens” on 8 October 2018, the ZCTU
notified the ZRP of its intention to participate in a demonstration on 11 October 2018.
On 10 October 2018, the ZRP informed the ZCTU that they could not engage in the
demonstration because of the situation in the country, which included the cholera
outbreak. The Government states that when the ZCTU received the ZRP decision to ban
the protest action, it took the matter to the High Court, which also denied the request
to proceed with the demonstration. Despite the court judgment, the ZCTU went ahead
with their protest action, which led to the arrest of some of its members. The
Government points out that the ZCTU thus acted unlawfully given their defiance of a
court order that barred the demonstration. The Government emphasizes that given the
public health challenges that the cholera and typhoid outbreak represented,
demonstrations were temporarily banned nationwide in order to contain the spread.
1001. The Government indicates that on 10 October 2018, the ZCTU challenged the ban on
demonstrations in the Magistrates Court. Before the matter was heard by the court, the
ZCTU proceeded to engage in the protest action. In response, the law enforcement
agents, through the ZRP, deployed officers to stop the unlawful demonstration. The
arrests that ensued were done the confines of the law; all arrested persons were
brought before the court within the stipulated time and were later granted bail, pending
trial. Regarding the allegation that workers were held hostage, the Government
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indicates that the police acted within the law to prevent an escalation of the unlawful
demonstration.
1002. The Government considers it irrelevant to cite the report of the Commission of Inquiry
of 2009 which related to the rule of the previous Government. The Government indicates
that it is working to restore the enjoyment of workers’ rights and has been guided by
the law. It urges the ZCTU to respect the law of the land, to exercise its rights peacefully
while adhering to the procedures, and, instead of engaging in unlawful demonstrations,
to use existing national dialogue platforms. The Government also indicates that the
ZCTU submission for payment of compensation is premature since the matter is
currently before the courts.
1003. With respect to the POSA reform, the Government considers that this legislation does
not apply to bona fide trade union activities, hence there is no need to reform it. The
Government reiterates its commitment to respect and promote the rights of workers
and urges the ZCTU to utilise the dialogue platform such as the TNF.
1004. In its communication dated 9 September 2019, in reply to the ZCTU communication
dated 2 April 2019, the Government recalls that the case reported by the ZCTU was
before the courts. It considers, therefore, that it is premature for the case to be dealt
with in detail. While requesting the Committee to allow due process at the national level
to be followed, the Government nevertheless provides the following response to the
issues raised by the ZCTU.
1005. The Government submits that work was ongoing within the auspices of the TNF to
address the socio-economic challenges that the country has been faced with for many
years. A TNF meeting was set for 14 January 2019 and all tripartite partners had
confirmed attendance. However, on 13 January 2019, the ZCTU President took to social
media in the company of Mr Mawarire of the #thisflag following, a quasi-political
organization which has a proven record for agitating civil disobedience. In the video that
widely circulated on social media, Mr Mutasa addressed the general public and called
for an illegal stay-away from 14 to 16 January 2019. The Government was surprised by
this turn of events given the planned TNF meeting and expected the ZCTU to raise any
concerns within that platform, as opposed to calling for a nationwide stay-away. It
observes that the ZCTU has resorted to disengagement from the social dialogue and
blamed the Government for the lack of progress at the TNF. Notwithstanding, the
Government indicates that it remains committed to social dialogue and points in this
respect to the promulgation of the TNF Act.
1006. The Government indicates that the stay-away turned violent and resulted in massive
looting of shops, ransacking private and public property including the burning of buses
and barricading roads. Under these circumstances, the law enforcement agents
stepped in to restore the law and order in the country. The Government emphasizes
that the intervention of law enforcement agents was necessary to stop further damage,
restore normalcy and allow citizens to carry out their normal day- to-day activities. The
Government points out that the call by the ZCTU crippled the economy and affected
everyone, both workers and non-workers alike. It further points out that in its
submission, the ZCTU acknowledged that “groups of people not organized by the ZCTU
engage in a public demonstration … ”. The Government considers that this shows that
the demonstrations were not organized and it was incumbent upon the law
enforcement agents to restore peace and tranquility. Furthermore, the ZCTU leadership
continued calling for increased social disobedience at a time when the demonstrations
became manifestly violent. The Government further indicates that the actions of the
ZCTU triggered massive destruction of property, hence the arrest of the ZCTU President
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and Secretary General. The Government stresses the importance of abiding by the law
by all citizens and trade unions. While they have rights, which they are free to exercise,
they are expected to do so within the confines of the law.
1007. The Government reiterates that the temporary closure of internet services was done in
the best interests of all citizens to maintain peace and to curb the misuse of social media,
which was threatening national security. The Government expresses its concern at the
unsubstantiated claims of the ZCTU on the alleged brutality of the law enforcement
agents who were deployed to restore peace and stop violence. The Government submits
that these issues are currently before the courts. It considers that the ZCTU has
deliberately absented itself from the scheduled meetings of the TNF to stifle progress
and portray the Government in a negative light before the ILO supervisory bodies. The
Government observes that the ZCTU is deliberately dabbling intrinsically in the political
domain as evidenced by its association with Pastor Mawarire, who represents a regime
change group calling for the ouster of the current administration.
1008. The Government indicates that the participation in the tripartite delegations to
international meetings has been affected by foreign currency shortages that have
affected all members of the delegation and not only the ZCTU. While efforts have since
been made to ensure the resolution of the challenges faced, the Government points out
that it is the responsibility of the individuals concerned to approach the courts for
relaxation of bail conditions whenever they wish to travel.
1009. Regarding the alleged publication of an article negatively portraying the ZCTU, the
Government submits that national laws promote media freedom and it has no control
over The Herald.
1010. The Government concludes by stressing that it is currently pursuing interventions
meant to address the socio-economic challenges that the country is facing. Moreover,
the Government has prioritized social dialogue through the promulgation of the TNF
Act on 5 June 2019. The Government informs that the country’s President met with
representatives of the workers before the launch of the TNF and workers freely
expressed their concerns. The President took note of these concerns and they are
currently being looked into, with some issues already having been resolved. This
demonstrates the political will from the highest office to engage meaningfully in social
dialogue processes. The Government therefore requests the Committee to impress
upon the ZCTU the need to show commitment and to pursue social dialogue for
resolution of issues affecting the country. The Government reiterates that the outcomes
of all pending court cases involving trade union leaders will be shared with the
Committee once they become available.

C.

The Committee’s conclusions
1011. The Committee notes that the ZCTU alleges restrictions on the right to demonstrate, killing of
demonstrators, arrests, criminal prosecution of trade union leaders, and intimidation of
trade union leaders and members. The Committee observes that the allegations relate to two
protest actions that occurred in October 2018 and January 2019, respectively, following the
adoption of certain fiscal and economic measures, which, according to the ZCTU, had a
negative impact on workers and the population in general, and were, according to the
Government, necessary to address the economic challenges the country is facing.
1012. Regarding the October 2018 demonstration, the Committee notes that in Harare and in five
other regions in the country, it was denied to the ZCTU by the ZRP on the grounds of a cholera
outbreak. The ZCTU also indicates that in denying the right to hold a demonstration, the ZRP
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also considered that as some of the issues raised by the union were not labour matters, the
union needed to comply with the POSA. The Committee notes from the copies of the ZRP
responses (transmitted by the ZCTU) that in addition to the public health situation, the ZRP in
Harare considered that “high unemployment and shortage of essential drugs and fuel are
not labour related” issues; that the ZRP in Bulawayo considered that “the intended
demonstration and issues raised by the ZCTU as a trade union are beyond the confines of the
Labour Act and therefore the provisions of the POSA apply”; and that the ZRP in both Chinhoyi
and Mutare makes reference to the POSA.
1013. The Committee notes that while the ZCTU does not dispute the existence of a cholera
outbreak, it argues that it was used selectively, given that a major gathering (a graduation
ceremony) was held in Harare, bringing together people from all over the country, without
any similar issue being raised. While the Committee is not in the position to comment on the
public health reasons for not authorizing a demonstration, the Committee notes with concern
that in several cases, the ZRP considered the issues raised by the ZCTU as being outside of
bona fide trade union activities. The Committee considers in this respect that the holding of
demonstrations, protest actions and public meetings to voice demands of a social and
economic nature are traditional forms of trade union action. The Committee recalls that the
application of the POSA in practice has been reviewed by the 2009 Commission of Inquiry and
since then, by the Committee of Experts on the Application of Conventions and
Recommendations (CEACR). While the Committee notes the Government’s indication that the
POSA does not apply to bona fide trade union activities and hence, there is no need to reform
it, it observes that a new legislation, the Maintenance of Peace and Order (MOPO) has been
enacted to replace POSA. The Committee draws the legislative aspects of this case to the
attention of the CEACR.
1014. The Committee notes the Government’s indication that the High Court banned the October
2018 protest action and that the case was still pending in the Harare Magistrates Court.
Recalling the importance it attaches to legal proceedings being conducted expeditiously, as
justice delayed is justice denied, the Committee expects that the pending case be concluded
without further delay. It requests the Government to provide, without delay, copies of the
decisions issued by the High and Magistrate Courts on the lawfulness of the demonstration
of October 2018.
1015. The Committee notes that according to the ZCTU, 43 workers were arrested and 26 detained
in connection with the events of 11 October 2018, including the ZCTU President and its
Secretary General and other trade union leaders. The Committee notes the Government’s
indication that the ZCTU proceeded with the demonstration despite a High Court decision and
that therefore the police had to intervene to stop the unlawful demonstration, which resulted
in arrests and detentions. The Committee recalls that the occupational and economic
interests which workers defend through the exercise of the right to strike do not only concern
better working conditions or collective claims of an occupational nature, but also the seeking
of solutions to economic and social policy questions and problems facing the undertaking
which are of direct concern to the workers [see Compilation of decisions of the Committee
on Freedom of Association, sixth edition, 2018, para. 758]. The Committee observes from
the Government’s latest communication that judicial proceedings are still ongoing, while
according to the complainant organization, the accused should have appeared in court by
the end of October 2018. Once again recalling that justice delayed is justice denied [see
Compilation, para. 170], the Committee requests the Government to transmit, without delay,
copies of the decisions rendered. The Committee further notes that according to the ZCTU,
while four trade union leaders arrested in connection with the demonstration in Gweru were
not prosecuted due to the lack of evidence, the police promised to follow-up through
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summons. The Committee requests the Government to ensure that no retaliatory measures
are taken by the police against these workers.
1016. Regarding the events of January 2019 the Committee observes that the ZCTU called for a
three-day stay-away protest action. The Committee notes that the population has responded
to the call and that regrettably, in some cases, it was accompanied by violence, looting of
properties and shops and barricading roads by protesters. This, in turn, lead to confrontation
between the demonstrators and the police during and after the events. It should be noted
that the violence by both protesters and the police is condemned by the ZCTU. The Committee
notes with the utmost concern the allegations made by the ZCTU of the death of 17 people,
81 gunshot assaults, 16 cases of rape and the arrest of 1,055 people.
1017. The Committee notes, in this respect, the “Monitoring Report in the Aftermath of the 14 to
16 January ‘Stay Away’ and Subsequent Disturbances” issued by the ZHRC, a constitutional
body, transmitted by the ZCTU. The Committee notes, in particular, that at the outset, the
ZHRC condemned the violence committed by the protesters against private and public
property. At the same time, the ZHRC noted numerous instances where the police and military
patrols had acted unlawfully and without following the due process during arrests. The ZHRC
further noted the death of at least eight people, mostly attributed to use of live ammunition
by the police officers. It noted in this respect that the police officers “seem to resort to use of
brute, excessive and disproportionate force in most circumstances thereby causing avoidable
loss of life and also worsening the situation”. According to the ZHRC, it is therefore “disturbing
to note that the deployment of the army in quelling civilian disturbances leads to loss of life
and serious bodily injuries and other human rights violations, yet the Government continues
to make such deployment”. The constitutional body has also noted that some of those who
appeared in court had visible injuries and had not received medical attention. The ZHRC
concluded by stating that the “findings reveal that in the aftermath of the 14th of January
2019 disturbances, armed and uniformed members of the Zimbabwe National Army and the
Zimbabwe Republic Police instigated systematic torture”. While acknowledging that public
and private property was “destroyed and vandalized/looted whilst barricades were placed on
roads to stop people from going to work [ ... this] however did not justify torture of citizens
by the security forces … ”. “In addition, the ZHRC noted that the method of arrest that was
used by the police and soldiers amounted to arbitrary arrest and detention, a crackdown as
opposed to law enforcement.” The ZHRC also concluded to the violations of the right of the
pre-trial detainees.
1018. The Committee recalls that the authorities should resort to the use of force only in situations
where law and order is seriously threatened. The intervention of the forces of order should be
in due proportion to the danger to law and order that the authorities are attempting to
control, and governments should take measures to ensure that the competent authorities
receive adequate instructions so as to eliminate the danger entailed by the use of excessive
violence when controlling demonstrations which might result in a disturbance of the peace
[see Compilation, para. 217]. The Committee urges the Government to give appropriate
guidelines to the army and the police on the use of force during protests. The Committee
further urges the Government to indicate the measures taken to address the findings of the
ZHRC report.
1019. With regard to the arrest of the ZCTU Secretary General, on 21 January 2019, and the ZCTU
President, on 26 January 2019, the Committee notes the ZCTU allegation that both were
released on bail on 1 February after several postponements of the court hearing at the
initiative of the state prosecutors. It also notes that since their arrest they have appeared in
court more than 11 times and that their trial was postponed to 25 April 2019. In this regard,
the Committee must recall that the arrest and detention of trade unionists, even for reasons
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of internal security, may constitute a serious interference with trade union rights unless
attended by appropriate judicial safeguards [see Compilation, para. 136]. The Committee
notes the Government’s indication that their case is still pending. The Committee further notes
the ZCTU’s allegation that both leaders were charged under the Criminal Law (Codification
and Reform) Act of subverting a constitutional government, or alternatively, inciting public
violence, an offence, if convicted, accompanied by a prison sentence of up to 20 years. With
reference to its conclusions above, the Committee urges the Government to drop the charges
brought for reasons connected to their trade union activities and to abstain from resorting
to measures of arrest and detention of trade union leaders or members for reasons connected
to their trade union activities. If, in the meantime, the court has heard their cases, the
Committee requests the Government to provide a copy of the judgment.
1020. The Committee notes the ZCTU allegation that following the massive arrests, the cases of the
arrested workers were fast-tracked without affording the accused persons enough time to
prepare their defence. The Committee recalls that detained trade unionists, like anyone else,
should benefit from normal judicial proceedings and have the right to due process, in
particular, the right to be informed of the charges brought against them, the right to have
adequate time and facilities for the preparation of their defence and to communicate freely
with counsel of their own choosing, and the right to a prompt trial by an impartial and
independent judicial authority [see Compilation, para. 167]. With reference to the ZHRC
report, the Committee requests the Government to provide its observations thereon and to
indicate the number of convictions and sentences rendered, as well as basis therefor, as
decided by the courts.
1021. The Committee notes that the TNF Act was enacted and that the TNF was launched on 5 June
2019. It expects this to begin a new era for social dialogue in Zimbabwe, based on the mutual
respect and in the spirit of a genuine, effective and sustained exchange and communication
between the stakeholders.

The Committee’s recommendations
1022. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a)

The Committee requests the Government to provide, without delay, copies of
the decisions issued by the High and the Harare Magistrates Courts on the
lawfulness of the demonstration of October 2018.

(b)

The Committee requests the Government to transmit, without delay, copies
of the decisions rendered in cases of those arrested and detained in
connection with the October 2018 workers. It further requests the
Government to ensure that no retaliatory measures are taken by the police
against workers who were not prosecuted due to the lack of evidence.

(c)

The Committee urges the Government to give appropriate guidelines to the
army and the police on the use of force during protests. The Committee urges
the Government to indicate the measures taken to address the findings of the
ZHRC report into the events of January 2019.

(d)

The Committee urges the Government to drop the charges against the ZCTU
Secretary General and its President brought for reasons connected to their
trade union activities and to abstain from resorting to measures of arrest and
detention of trade union leaders or members for reasons connected to their
trade union activities. If, in the meantime, the court has heard their cases, the
Committee requests the Government to provide a copy of the judgment.

277

 GB.340/INS/16

(e)

The Committee requests the Government to provide its observations on the
ZCTU allegation regarding massive arrests following the events in January
2019 and to indicate the number of convictions and sentences rendered, as
well as the basis therefore, as decided by the courts.

(f)

The Committee draws the legislative aspects of this case to the attention of
the Committee of Experts on the Application of Conventions and
Recommendations.

Geneva, 5 November 2020
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