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Introduction 

1. The Committee on Freedom of Association set up by the Governing Body at its 

117th Session (November 1951), met at the International Labour Office, Geneva, on 

24 and 25 May and 4 June 2012, under the chairmanship of Professor Paul van der 

Heijden. 

2. The members of Argentinian, Colombian, Japanese, and Mexican nationality were not 

present during the examination of the cases relating to Argentina (Cases Nos 2726, 2847, 

2861, 2865, 2873 and 2881), Colombia (Cases Nos 2822, 2823 and 2835), Japan (Case 

No. 2844) and Mexico (Case No. 2694), respectively. 

*  *  *  

3. Currently, there are 164 cases before the Committee, in which complaints have been 

submitted to the governments concerned for their observations. At its present meeting, the 

Committee examined 36 cases on the merits, reaching definitive conclusions in 23 cases 

and interim conclusions in 13 cases; the remaining cases were adjourned for the reasons set 

out in the following paragraphs. 

Serious and urgent cases which the Committee draws 
to the special attention of the Governing Body 

4. The Committee considers it necessary to draw the special attention of the Governing Body 

to Cases Nos 2445 (Guatemala), 2508 (Islamic Republic of Iran), 2528 (Philippines), 2712 

(Democratic Republic of the Congo), 2727 (Bolivarian Republic of Venezuela), 2745 

(Philippines) and 2859 (Guatemala) because of the extreme seriousness and urgency of the 

matters dealt with therein. 

Urgent appeals 

5. As regards Cases Nos 2318 (Cambodia), 2620 (Republic of Korea), 2648 (Paraguay), 2708 

(Guatemala), 2713 (Democratic Republic of the Congo), 2723 (Fiji), 2726 (Argentina), 

2794 (Kiribati), 2796 (Colombia), 2797 (Democratic Republic of the Congo), 2808 and 

2812 (Cameroon), 2814 (Chile), 2817 (Argentina), 2860 (Sri Lanka), 2869 (Guatemala), 

2870 (Argentina), 2871 (El Salvador), 2878 and 2879 (El Salvador), 2880 (Colombia), 

2885 (Chile), 2894 (Canada), 2896 (El Salvador), 2902 (Pakistan), 2903 (El Salvador) and 

2904 (Chile), the Committee observes that, despite the time which has elapsed since the 

submission of the complaints, it has not received the observations of the governments. The 

Committee draws the attention of the governments in question to the fact that, in 

accordance with the procedural rules set out in paragraph 17 of its 127th Report, approved 

by the Governing Body, it may present a report on the substance of these cases if their 

observations or information have not been received in due time. The Committee 

accordingly requests these governments to transmit or complete their observations or 

information as a matter of urgency. 

New cases 

6. The Committee adjourned until its next meeting the examination of the following cases: 

2935 (Colombia), 2936 (Chile), 2937 (Paraguay), 2938 (Benin), 2939 (Brazil), 2940 

(Bosnia and Herzegovina), 2941 (Peru), 2942 (Argentina), 2943 (Norway), 2944 (Algeria), 

2945 (Lebanon), 2946 (Colombia), 2947 (Spain), 2948 (Guatemala), 2949 (Swaziland) and 
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2950 (Colombia), since it is awaiting information and observations from the governments 

concerned. All these cases relate to complaints submitted since the last meeting of the 

Committee. 

Observations requested from governments 

7. The Committee is still awaiting observations or information from the governments 

concerned in the following cases: 2177 and 2183 (Japan), 2254 (Bolivarian Republic of 

Venezuela), 2655 (Cambodia), 2684 (Ecuador), 2714 and 2715 (Democratic Republic of 

the Congo), 2740 (Iraq), 2743 (Argentina), 2753 (Djibouti), 2786 (Dominican Republic), 

2811 (Guatemala), 2872 (Guatemala), 2889 (Pakistan), 2892 (Turkey), 2908 and 2909 

(El Salvador), 2912 (Chile), 2913 (Guinea), 2914 (Gabon), 2916 (Nicaragua), 2917 

(Bolivarian Republic of Venezuela), 2918 (Spain), 2919 and 2920 (Mexico), 2923 (El 

Salvador), 2924 (Colombia), 2925 (Democratic Republic of the Congo), 2926 (Ecuador), 

2927 (Guatemala), 2928 (Ecuador), 2929 (Costa Rica), 2930 (El Salvador), 2931 (France), 

2932 (El Salvador) and 2933 (Colombia). 

Partial information received from governments 

8. In Cases Nos 2265 (Switzerland), 2673 (Guatemala), 2702 (Argentina), 2749 (France), 

2768 (Guatemala), 2806 (United Kingdom), 2824 (Colombia), 2840 (Guatemala), 2858 

(Brazil), 2883 (Peru), 2893 (El Salvador), 2897 (El Salvador), 2900 (Peru) and 2922 

(Panama) the governments have sent partial information on the allegations made. The 

Committee requests all these governments to send the remaining information without delay 

so that it can examine these cases in full knowledge of the facts. 

Observations received from governments 

9. As regards Cases Nos 2516 (Ethiopia), 2609 (Guatemala), 2706 (Panama), 2709 

(Guatemala), 2758 (Russian Federation), 2761 (Colombia), 2763 (Bolivarian Republic of 

Venezuela), 2778 (Costa Rica), 2801 (Colombia), 2807 (Islamic Republic of Iran), 2813 

(Peru), 2815 (Philippines), 2816 (Peru), 2820 (Greece), 2826 (Peru), 2829 (Republic of 

Korea), 2830 (Colombia), 2849 (Colombia), 2851 (El Salvador), 2852 and 2853 

(Colombia), 2861 (Argentina), 2863 (Chile), 2870 (Argentina), 2874 (Peru), 2877 

(Colombia), 2884 (Chile), 2895 (Colombia), 2905 (Netherlands), 2906 (Argentina), 2910 

(Peru), 2911 (Peru), 2915 (Peru) and 2934 (Peru) and, the Committee has received the 

governmentsô observations and intends to examine the substance of these cases at its next 

meeting. 

Withdrawal of complaints 

10. As regards Cases Nos 2845 and 2846 (Colombia), the Committee notes with satisfaction 

from the documents provided by the Government that, in the framework of the CETCOIT 

and with ILO assistance, the parties have put an end to the disputes and have come to an 

agreement in this respect. Moreover, the said documents indicate that the complainant 

organizations have retracted the complaints. Taking into account this information, the 

Committee approved the withdrawal of the complaints.  

11. Furthermore, with regard to Case No. 2522 (Colombia), the Committee also notes with 

satisfaction from a document provided by the Government that, in the context of the same 

activity before the CETCOIT and as a follow-up to the recommendations made by the 

Committee in the framework of Case No. 2522, the authorities of the Municipality of 

Buenaventura have committed to employing a trade union leader who had been dismissed 
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without prior lifting of trade union immunity. However, the Committee is awaiting 

information to be provided by the Government on other issues pending in this case and will 

therefore not proceed with the withdrawal of the complaint. 

Technical assistance/mediation mission 

12. As regards Case No. 2921 (Panama), the Committee notes that at the request of the 

Government and in the framework of the Special Committee for the Rapid Handling of 

Complaints concerning Freedom of Association and Collective Bargaining, a technical 

assistance/mediation mission was conducted in relation to the issues raised in the 

complaint alleging violations of trade union rights at the Social Insurance Fund. The 

Committee notes with interest that in the context of the mission the parties signed an 

agreement which contains concrete commitments, including joint meetings. In this respect, 

the Committee expects that all issues raised in the complaint will be dealt with in 

accordance with the abovementioned agreement and requests the Government and the 

complainant organizations to keep it informed of developments relating to the 

implementation of this agreement.  

Article 26 complaint 

13. The Committee is awaiting the observations of the Government of Belarus in respect of its 

recommendations relating to the measures taken to implement the recommendations of the 

Commission of Inquiry. In light of the time that has elapsed since its previous examination 

of this case and the additional information provided by the national trade unions, the 

Committee requests the Government to send its observations as a matter of urgency so that 

it may examine the follow-up measures taken with respect to the recommendations of the 

Commission of Inquiry at its next meeting. 

Transmission of cases to the Committee of Experts 

14. The Committee draws the legislative aspect of the following cases to the attention of the 

Committee of Experts on the Application of Conventions and Recommendations: 2698 

(Australia), 2737 and 2754 (Indonesia) and 2727 (Bolivarian Republic of Venezuela). 

Effect given to the recommendations of the 
Committee and the Governing Body 

Case No. 2698 (Australia) 

15. The Committee last examined this case at its June 2010 meeting [see 357th Report, 

approved by the Governing Body at its 308th Session, paras 165ï229]. On that occasion, 

the Committee made the following recommendations: 

(a) The Committee wishes at the outset to recognize the efforts that were made by the 

Government when drafting the Fair Work Act to consult the social partners with the aim 

of concluding a carefully drafted Act intended to balance a variety of important interests 

in the field of industrial relations. It encourages the Government, in its review of the 

application of the FWA, to proceed in the same way of full consultation. 

(b) The Committee requests the Government to keep it informed of the application of the 

provisions of the FWA concerning individual flexibility arrangements in practice. 
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(c) Recalling that the Collective Agreements Recommendation, 1951 (No. 91), stresses the 

role of workersô organizations as one of the parties in collective bargaining, and that 

direct negotiation between the undertaking and its employees, bypassing representative 

organizations where these exist, might, in certain cases, be detrimental to the principle 

that negotiation between employers and organizations of workers should be encouraged 

and promoted, the Committee requests the Government to ensure respect for this 

principle and to provide detailed information on the application of section 172 of the 

FWA in practice, so as to allow it to determine the impact of this provision on the 

promotion of negotiations between employers and workersô organizations. 

(d) Taking into account its conclusions on such matters reached in previous cases 

concerning Australia, the Committee requests the Government to review sections 

409(1)(b), 409(4) and 413(2) of the FWA, in full consultation with the social partners 

concerned. 

(e) The Committee requests the Government to provide detailed information on the 

application of sections 409(1)(a), 409(3), 423, 424, 426 and 431 of the FWA and to 

review these provisions, in consultation with the social partners, with a view to their 

revision, where appropriate. 

(f) The Committee requests the Government to provide detailed information on the practical 

application of the provisions of Part 3-3, Division 8, of the FWA concerning protected 

action ballots. 

(g) The Committee requests the Government to provide further clarification on the 

application of sections 172 and 194 of the FWA concerning the subject matter for 

collective bargaining and to review these sections, in full consultation with the social 

partners, in line with the principles cited in its conclusions. 

(h) The Committee requests the Government to provide information on the practical 

application of section 513 of the FWA, including any statistics relating thereto, in order 

to allow it to assess the impact of that section on the right of workersô representatives to 

access the workplace. 

16. In its communication dated 5 January 2011, the Government notes that the Committee did 

not conclude that the Fair Work Act, 2009 (FWA), is inconsistent with Conventions 

Nos 87 and 98 and that it commended the Governmentôs efforts in consulting with social 

partners. The Government notes that this is consistent with the 2009 comments of the 

Committee of Experts on the Application of Conventions and Recommendations, which 

further noted with satisfaction that collective bargaining at the enterprise level is now at 

the heart of the new workplace relations system, and that statutory individual agreements 

can no longer be made. 

17. The Government indicates that, in response to three recommendations in which the 

Committee had requested the Government to review certain sections of the FWA ((d), (e) 

and (g)) in consultation with the social partners, it undertook the requested consultations 

with Australiaôs social partners ï the Australian Chamber of Commerce and Industry, the 

Australian Council of Trade Unions and the Australian Industry Group ï on 1 November 

2010. The Government further states that, in reply to the Committeeôs recommendations, it 

provides clarification on the practical application of a number of sections of the FWA, 

statistics (where possible) on their use since commencement and relevant case law. Given 

that the FWA is still in the early stages of being implemented, the Government indicates 

that it will continue to closely monitor its implementation and ongoing operation.  

18. As regards recommendation (b) concerning individual flexibility arrangements (IFA), the 

Government indicates that, while the FWA does not provide for individual statutory 

agreements to be made between employers and individual employees, collectively 

negotiated enterprise agreements are required to include a flexibility term that enables an 

employee and employer to agree to an IFA that varies the effect of the enterprise 

agreement between the employer and the employee, with the agreement of that employee. 

The Government states that, under the FWA, an offer of employment cannot be made 
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conditional on a person entering into an IFA and employees can terminate an IFA with 

28 days notice in writing. The model flexibility term contained in 54.7 per cent of 

agreements enables an IFA to vary the effect of terms about arrangements for when work 

is performed, overtime rates, penalty rates, allowances and leave loadings; 8.5 per cent of 

agreements permit IFAs to be made about any terms of the agreement. The Government 

adds that, as IFAs are made between employers and individual employees and not 

separately lodged with Fair Work Australia there is currently no statistical data available 

on the making or use of IFAs under the FWA. However, section 653 requires Fair Work 

Australia to research and report every three years (commencing with the period 26 May 

2009ï25 May 2012) on the extent to which IFAs under modern awards and enterprise 

agreements are being agreed to, and the content of those arrangements. Also, the Fair 

Work Ombudsman may investigate complaints in this regard.  

19. As regards recommendation (c) concerning the ability to make collective agreements 

without union involvement (section 172 of the FWA), the Government states that the 

provisions of the FWA on the making of enterprise agreements facilitate the involvement 

of unions in the relevant negotiations consistent with Article 4 of Convention No. 98. The 

Act: (i) automatically enables a union to represent an employee who is a union member in 

bargaining for a proposed agreement unless the employee chooses to appoint someone 

else; (ii) requires an employer to advise employees of their right to appoint a bargaining 

representative and explain the status of unions as default bargaining representatives for 

their members; (iii) enables employees who are not union members to appoint as a 

bargaining representative a union capable of representing the employeeôs industrial 

interests or else they can appoint another bargaining representative or themselves and 

bargain with their employer directly; and (iv) requires bargaining representatives to 

bargain in good faith (otherwise Fair Work Australia may issue a bargaining order). Where 

a majority of employees wish to bargain collectively and their employer refuses to do so, a 

union that is an employee bargaining representative can apply to Fair Work Australia to 

make a majority support determination, in which case an employer is required to bargain 

with employee bargaining representatives. The Government emphasizes that to date no 

complaints regarding the application of the relevant provisions have been submitted to Fair 

Work Australia, and considers that they are operating effectively. 

20. As regards recommendation (d) to review sections 409(l)(b), 409(4) and 413(2) concerning 

the level of bargaining, the Government considers that the bargaining and industrial action 

frameworks of the FWA are consistent with the principle of free and voluntary collective 

bargaining embodied in Article 4 of Convention No. 98, and with the Committeeôs view 

that the determination of the bargaining level is a matter for the discretion of the parties. 

Under the FWA, employees and employers can freely determine the level at which they 

wish to bargain. While an emphasis is put on enterprise-level collective bargaining, the 

FWA also provides for voluntary bargaining at the industry level. The Government 

indicates that from 1 July 2009 to 30 June 2010 there were 22 applications for the 

authorization of a single-enterprise agreement covering two or more single-interest 

employers of which all were granted by Fair Work Australia; and 69 applications for the 

authorization of a multi-enterprise agreement covering two or more employers, of which 

55 were granted; the main criterion for approval being that the employers voluntarily 

agreed to bargain and make the agreement without coercion. The Government adds that the 

prohibition on protected industrial action taken in support of claims for multi-enterprise 

agreements in section 413(2) is consistent with the overall bargaining framework of the 

FWA, especially with the voluntary nature of multi-employer agreements. The FWA 

promotes collective bargaining in good faith without however imposing a requirement on 

parties to reach agreement, and specifically encourages employers and employees to 

bargain collectively, for example by making a majority support determination where a 

majority of employees wish to bargain collectively and their employer refuses to do so. 

Further, while industrial action taken in support of pattern bargaining is not protected, the 
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FWA allows employers and their employees (and relevant bargaining representatives) to 

engage in discussions at both enterprise and industry levels about terms and conditions of 

employment. Also, the making of common claims across multiple workplaces does not 

prevent a finding that a bargaining representative is genuinely trying to reach agreement 

with an employer. 

21. As regards recommendation (e) to review sections 409(1)(a), 409(3), 423, 424, 426 and 

431 of the FWA concerning industrial action and report on their practical application, the 

Government believes that the industrial action provisions strike the right balance between 

an employeeôs right to strike and the need to protect life and economic stability in a 

manner that is appropriate to national conditions. Unless the action is likely to involve 

personal injury or damage, or the destruction or taking of property, the FWA protects 

workers and their unions against a civil suit for damages in relation to that industrial 

action. It allows employers and employees to bargain about and take protected industrial 

action in relation to a wider range of matters than was possible under the former 

Workplace Relations Act. Enterprise agreements under the FWA can be made about, and 

employees may take protected industrial action to support or advance claims about, or 

reasonably believed to be about, ñpermitted mattersò (i.e. matters pertaining to the 

relationship between the employer and its employees, matters pertaining to the relationship 

between the employer and the employee organization or organizations to be covered by the 

agreement, deductions from wages for purposes authorized by an employee and the 

manner of operation of the agreement). This formulation is of long standing and there is 

substantial jurisprudence about what it means. Unlawful terms and matters that do not bear 

directly on the relationship between an employer and an employee in those capacities, such 

as matters of an academic, political or social nature, are excluded from the scope of 

enterprise agreements, and protected industrial action. 

22. Furthermore, the Government indicates that, in very limited circumstances (significant 

economic harm to the employer(s) and employees in case of protracted industrial action 

and unlikely dispute resolution in the near future ï section 423; endangering life, personal 

safety and health or welfare of the population or part of it, or threat to cause significant 

damage to the economy or an important part of it ï section 424; ministerial declaration on 

the grounds of section 424 ï section 431; and significant harm to third parties ï 

section 426), the FWA provides for protected industrial action to be suspended or 

terminated by Fair Work Australia after hearing the parties to the dispute. During the 

period 1 July 2009ï30 June 2010: nine applications for orders to suspend or terminate 

industrial action were made to Fair Work Australia under section 423, of which all were 

declined; eight applications were made to Fair Work Australia under section 424, of which 

four were granted; no minister (including under the former Workplace Relations Act) has 

exercised the power under section 431; four applications were made to Fair Work Australia 

under section 426, of which two were granted. The Government strongly believes that the 

thresholds for suspending or terminating industrial action are appropriately high to balance 

the rights of employees to take industrial action with the Governmentôs responsibilities for 

protecting the national economy and the safety, health or welfare of the population and the 

legitimate interests of other affected parties. With reference to paragraphs 550 and 551 of 

the Digest of decisions and principles of the Freedom of Association Committee, the 

Government indicates that after termination of protected industrial action under 

sections 423, 424 or 431 of the FWA, bargaining representatives have a negotiating period 

of 21 days (extendable to 42 days by Fair Work Australia) in which to resolve the matters 

at issue; if they are unable to reach agreement, a Full Bench of Fair Work Australia is 

required to make a binding industrial action related workplace determination which has 

effect as an enterprise agreement.  
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23. As regards recommendation (f) to report on the practical application of the provisions in 

Division 8 of Part 3-3 of the FWA concerning protected action ballots, the Government 

believes that these provisions are fair, operating as intended and consistent with Article 4 

of Convention No. 98, and that the case law regarding protected action ballots 

demonstrates that the procedures are reasonable and do not frustrate or delay the taking of 

industrial action. During the period 1 July 2009ï30 June 2010, there were 981 applications 

to Fair Work Australia for a protected action ballot order, of which 794 were approved 

(81 per cent); 85 per cent of industrial matters were heard within two days of lodgement. 

The decisions to date indicate that Fair Work Australia does not take an unduly technical 

approach when determining protected action ballot applications; rather than refusing 

applications that are not in line with the FWA requirements, it has provided applicants with 

the opportunity to amend applications where appropriate. This practical approach supports 

the intent and spirit of the legislation. Furthermore, the Government indicates that pursuant 

to section 443(1), Fair Work Australia must make a protected action ballot order if an 

application has been made and it is satisfied that each applicant has been, and is, genuinely 

trying to reach an agreement, and supplies case law examples illustrating how Fair Work 

Australia interprets the meaning of ñgenuinely trying to reach an agreementò. The 

Government adds that the FWA does not require a majority of all employees who will be 

covered by a proposed enterprise agreement to vote in favour of industrial action in order 

for the action to be protected, but rather requires under section 459 that at least 50 per cent 

of those on the roll of voters participate in the ballot; and that more than 50 per cent of 

valid votes cast be in favour of the industrial action. 

24. As regards recommendation (g) to provide further clarification of the application of 

sections 172 and 194 of the FWA concerning the content of enterprise agreements and to 

review them in full consultation with the social partners, the Government submits that 

these provisions are consistent with Article 4 of Convention No. 98 which envisages the 

regulation of terms and conditions of employment by means of collective agreement, as 

appropriate to national conditions. Section 172 enables enterprise agreements to be made 

about permitted matters, including matters pertaining to the relationship between employer 

and their employees, or between an employer and an employee organization. 

Commonwealth workplace relations law has long required industrial instruments to deal 

with such matters, and the concept has evolved over time in line with changing community 

understandings and expectations. The Government indicates that, as acknowledged by the 

Committee, the FWA broadens the scope of agreement content compared to the former 

Workplace Relations Act. Enterprise agreements can include terms relating to deduction of 

union fees, union training leave, renegotiation of agreements, cashing out of annual leave, 

consultation with unions about major change in the workplace and the role of unions in 

dispute settlement procedures. Terms that would be within the scope of matters pertaining 

to the relationship between an employer and employees or a union include: staffing levels; 

engagement of casuals and contractors where it relates to the job security of employees; 

conversion of casual to permanent employment; restrictions on employers seeking 

contributions or indemnities from employees in relation to personal injuries caused by and 

to the person in the course of employment; paid leave for union meetings or activities; 

promotion of union membership; and methods for providing union information to 

employees. On the other hand, the Government states that the content of enterprise 

agreements does not extend to matters of a political or social nature which are outside the 

sphere of employersô relationships with their employees and representative organizations 

of employees. Terms that would not be within the scope of matters pertaining to the 

relationship between an employer and employees or a union include: general prohibitions 

on the engagement of labour hire employees or contractors; requirements for employers to 

make political or charitable donations; limits on employer choice in relation to clients, 

customers or suppliers aimed at meeting specified employment, environmental or ethical 

standards; and employersô corporate social responsibility (e.g. participation in charity 

events, commitment to climate change initiatives). Moreover, section 194 prevents an 
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enterprise agreement from containing unlawful terms, such as discriminatory terms 

(e.g. terms that discriminate against an employee on the basis of race, sex, sexual 

preference, age or disability) and terms that are not consistent with provisions of the FWA 

which is given primacy as the source of rights and obligations in relation to the following 

matters, such as: objectionable terms (i.e. requiring or permitting contravention of the 

FWA general protections provisions or the payment of a bargaining services fee); terms 

that confer an entitlement or remedy for unfair dismissal before an employee has 

completed a minimum employment period as required by Part 3-2 of the FWA; terms that 

exclude or modify the FWA unfair dismissal provisions in a detrimental way; terms that 

are inconsistent with the FWA industrial action provisions; or terms that provide for right 

of entry for the purpose of investigating suspected contraventions, or to hold discussions 

with employees, or for the exercise of a state or territory occupational health and safety 

right other than in accordance with the FWA right of entry provisions. 

25. As regards recommendation (h) to provide information on the practical application of 

section 513 of the FWA so as to assess its impact on the right of workersô representatives 

to access the workplace, the Government emphasizes that the requirement that a person be 

ñfit and properò to enter premises under the statutory right of entry scheme in the FWA has 

been part of the Australian workplace relations framework since 2006 and the requirement 

previously contained in the Workplace Relations Act. In determining whether an official is 

a ñfit and proper personò to hold a right of entry permit, section 513 requires Fair Work 

Australia to take certain matters into account. The only time that it will not have the 

discretion to grant an entry permit is where a suspension or disqualification applies to the 

officialôs exercise of, or application for, a right of entry under a state or territory industrial 

or occupational health and safety law. During the period 1 July 2009 to 30 June 2010, Fair 

Work Australia reported that it received 1,704 applications for an entry permit, of which 

82 per cent were finalized within 28 days. No statistics are available regarding how many 

of the finalized applications resulted in a permit being granted. Only five union officials 

have had their right of entry permits revoked since June 1998. No entry permits have been 

revoked since June 2004. 

26. The Committee notes the detailed information provided by the Government. It notes with 

interest that, when reviewing certain sections of the FWA, the Government undertook 

consultations with Australiaôs social partners ï the Australian Chamber of Commerce and 

Industry, the Australian Council of Trade Unions and the Australian Industry Group. 

27. With respect to recommendation (b), while observing that the provisions of the FWA 

concerning IFAs seek to protect employees (including prospective employees) from undue 

influence or pressure being exerted by an employer, the Committee recalls that in a case in 

which the relationship between individual contracts and the collective agreement seems to 

have been agreed between the employer and the trade union organizations, such cases do 

not call for further examination and requests the Government to indicate to the Committee 

of Experts on the Application of Conventions and Recommendations (CEACR) whether 

IFAs are compulsory and to provide information on their application in practice including 

the extent to which IFAs are agreed to and their content, taking into account the relevant 

report to be issued by Fair Work Australia and any complaints filed with the Fair Work 

Ombudsman. The Committee further requests the Government to provide information to 

the CEACR on developments and any relevant statistics in relation to the practical 

application of the provisions referred to in recommendations (c), (g) and (h) as well as 

further developments in relation to the review of the provisions mentioned in 

recommendations (d) and (e). 

28. With respect to recommendation (f), the Committee notes the Governmentôs view 
according to which the provisions in Division 8 of Part 3-3 of the FWA concerning 

protected action ballots are fair, operating as intended and consistent with Article 4 of 
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Convention No. 98, and that the procedures are reasonable and do not frustrate or delay 

the taking of industrial action. It also notes that during the period 1 July 2009ï30 June 

2010, the vast majority of applications to Fair Work Australia for a protected action ballot 

order were approved, and that most applications have been processed swiftly. In light of 

the case law supplied by the Government, the Committee notes that the application of the 

relevant provisions in practice by Fair Work Australia has not restricted up to now the 

means of action open to trade union organizations or prevented them from calling a legal 

strike. 

Case No. 2658 (Colombia) 

29. The Committee last examined this case, which concerns non-compliance by a company 

with certain clauses in the collective agreement in force and its negotiation with another 

trade union of clauses affecting the complainant, at its meeting in June 2011. In its 

previous examinations of the case, the Committee noted that: (1) according to the 

statements of the Bogotá Telecommunications Enterprise (ETB), it had signed an 

agreement in 1997 with the National Association of Telephone and Communications 

Engineers (ATELCA) for the period 1997ï2000; and (2) the agreement included specific 

guidelines on wage increases. The Committee considered that the extension to the 

members of ATELCA of the wage clauses of the 2006 agreement between the company 

and the primary union (SINTRATELEFONOS) was a matter of interpretation that should 

be settled in accordance with the rules and criteria laid down in national legislation. After 

receiving a communication dated 12 May 2010 in which ATELCA took issue with the 

Governmentôs reply, the Committee requested the Government to send its observations and 

state whether ATELCA had initiated legal proceedings.  

30. In a communication dated 2 February 2011, which was received on 23 June 2011, the 

Government indicates that it requested information from both the company and the 

Territorial Directorate of Cundinamarca. The company states that it has not violated the 

right of association or the right to freedom of association. The crux of the complaint is a 

dispute over the interpretation of a strictly wage-related clause, the violation of which 

would constitute a punishable act under national legislation. According to the company, 

the trade union is arguing for a biased interpretation of clause 19 of the collective 

agreement concluded on 26 May 2006 between the company and SINTRATELEFONOS, 

the primary trade union, which invokes the principle of equity to the detriment of the most 

disadvantaged workers. This collective agreement provides for a 3.5 per cent wage 

increase for the lowest-paid workers. The wage increase for workers who were members of 

ATELCA was implemented in accordance with the collective agreement concluded with 

the company for the period 1997ï2000, given that ATELCA has not submitted a new list 

of demands to the company since 1997. The company underlines the fact that ATELCA 

has not initiated tutela proceedings as a means of challenging this situation, or brought the 

case before the judicial authorities, as it should have done, since there are specific 

procedures under domestic legislation for resolving such cases, either through 

administrative proceedings or in the courts.  

31. For its part, the Territorial Directorate of Cundinamarca, specifically its Coordinator of 

Inspection and Monitoring, sent a communication containing details of the administrative 

proceedings being brought against the company for its non-compliance with the collective 

agreement that was in force during the period 1997ï2000. According to the Directorate, 

ATELCA lodged a complaint concerning violation of the fifth clause of the 1984 collective 

agreement. In its Order No. 060534 of 14 September 2006, the Directorate appointed the 

third labour inspectorate to carry out the relevant administrative investigation. In its 

Resolution No. 03281 of 14 February 2010, the Coordinator of Inspection and Monitoring 

reported that there was a legal and economic dispute between the company and ATELCA 
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over the interpretation of the fifth clause of the collective agreement, which should be 

resolved by a labour court.  

32. While taking note of this information, the Committee invites the complainant to bring the 

matter before the courts in order to settle the dispute over the interpretation of clause 19 of 

the collective agreement. At the same time, given the time that has elapsed, the Committee 

suggests that the Government endeavour to bring the parties together to resolve this 

interpretative conflict. The Committee requests to be kept informed of any developments. 

Case No. 2423 (El Salvador) 

33. When it last examined the case in March 2010, the Committee made the following 

recommendations [see 356th Report, paras 59 and 60]: 

ï Recalling the importance of guaranteeing the right of freedom of association to workers 

in the security sector and who have been subject to the refusal to grant legal personality 

since they submitted their request in 2005, the Committee expects that the Government 

will take the necessary measures for the expeditious recognition of SITRASSPES and 

SITISPRI and requests the Government to keep it informed in this regard. 

ï With regard to the procedures initiated by STIPES to impose penalties, the Government 

reports that fines of US$6,856.86 were imposed on the enterprise O&M Mantenimiento 

y Servicios SA de CV in relation to the dismissal of trade union officials and the 

payment of outstanding wages. In addition, fines of $2,228.46 were imposed on the 

enterprise Servicios Técnicos del Pacífico SA de CV in relation to the dismissal of trade 

union officials and the payment of outstanding wages. The Committee takes note of this 

information and requests the Government, with regard to the dismissal of the 

34 founders of the STIPES trade union, of Mr Alberto Escobar Orellana at the José 

Simeón Cañas Central American University, of the seven trade union leaders at the 

clothing company CMT SA de CV and of the trade unionists at the enterprise Hermosa 

Manufacturing, to continue to promote the reinstatement of the dismissed trade unionists 

and to keep it informed in this regard, as well as with regard to the outcome of the 

application for judicial administrative proceedings filed by Mr José Amílcar Maldonado 

(enterprise CMT SA de CV). 

34. In its communication dated 25 October 2011, the Government states, with regard to the 

Committeeôs first recommendation (granting of legal personality to the Private Security 

Services Workerôs Union (SITISPRI) and the Private Security Workersô Union of 

El Salvador (SITRASSPES)), that legal personality was not granted to the abovementioned 

trade unions under those names. However, starting in 2009, the Ministry of Labour and 

Social Security amended the criteria forming the basis for resolving such matters and has 

recognized and granted legal personality to the following trade unions of workers in the 

private security sector, which many of the founders of the above trade unions have been 

able to set up or join: the Private Security Industry Workerôs Union of El Salvador 

(SITRAISPES) and the Private Security Enterprises Workerôs Union of El Salvador 

(SITESEPRI). Legal personality has also been granted to the SITRAISPES. The 

Committee takes note of this information with satisfaction. 

35. Regarding the dismissal of the 34 founders of the Trade Union of Port Workersô of 

El Salvador (STIPES) (recommendation (b)), the Government reiterates that it has imposed 

fines of US$6,856.86 on the enterprise O&M Mantenimiento y Servicios SA de CV, and 

$2,228.46 for the dismissal of trade union officials and for the failure to pay outstanding 

wages. Regarding the dismissal of Mr Alberto Escobar Orellana at the José Simeón Cañas 

Central American University, the Government states that the employee in question reached 

an out-of-court settlement with the university authorities. 
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36. Regarding the dismissal of seven trade union officials at the clothing company CMT SA de 

CV and of the trade unionists at the enterprise Hermosa Manufacturing SA, the 

Government states that it has permanently shut down their operations in El Salvador, and 

in cases where complaints were filed with the courts and the rulings found in favour of the 

complainant workers, the corresponding labour benefits were paid after criminal 

proceedings for concealment of assets were initiated against the employer. With regard to 

the dismissals in the enterprise CMT SA de CV, the Government indicates that the 

administrative process of sanctioning the enterprise CMT SA de CV for carrying out de 

facto dismissals of the companyôs workers and trade union officials without following the 

legal procedure has been concluded. However, the enterprise has ceased operations but has 

not notified the authorities of the official or formal cessation of its operations. The 

Ministry of Labour and Social Security reiterates that its labour inspectorate took timely 

administrative action with a view to reinstating the trade union officials. 

37. The Committee takes note of this information and requests the Government to continue 

promoting the reinstatement of the 34 founders of STIPES and the payment of outstanding 

wages. Finally, the Committee requests the Government to ensure that the sanctions 

proceedings it has initiated against the enterprise CMT SA de CV for the dismissal of 

seven trade union officials are followed by the enforcement of the sanctions decided upon 

in the sanctions proceedings. 

Case No. 2557 (El Salvador) 

38. At its March 2010 meeting, the Committee made the following recommendations on the 

questions still pending [see 356th Report, para. 699]: 

(a) As regards the dissolution of the Sweets and Pastries Industrial Trade Union (SIDPA), 

the Committee, noting that a criminal complaint has been lodged with the Third 

Magistrateôs Court of San Salvador for falsification of documents and facts used to 

justify judicial dissolution of the union, expects that the court proceedings will be 

concluded without delay and will make it possible to identify and punish those 

responsible. The Committee requests the Government to keep it informed in this regard 

and of any further decision or action taken by the Human Rights Ombudsman. 

(b) As regards the allegations concerning acts of interference by the employer in a trade 

unionôs affairs by means of economic incentives and the anti-union dismissals, between 

12 March and 7 May 2007, of 16 trade unionists following the dissolution of the trade 

union, the Committee regrets that the Government has not sent its observations in that 

regard. The Committee recalls that no one should be subjected to prejudicial measures 

because of his or her legitimate trade union membership or activity. The Committee 

urges the Government to carry out an in-depth investigation of these matters without 

delay and, if the allegations are proven, to take the necessary measures to reinstate 

without delay the trade union members in their posts with back pay, as well as to take the 

measures and impose the sanctions provided for in law so as to remedy such acts. The 

Committee urgently requests the Government to keep it informed of developments in 

this regard. 

39. In its communications dated 21 October and 19 December 2011, the Government refers 

firstly to the Committeeôs recommendation (a) (complaint lodged by Mr čscar Antonio 

Roque, in his capacity as a rank-and-file member of the Sweets and Pastries Industrial 

Trade Union (SIDPA), and specifically its branch in the enterprise Productos Alimenticios 

DIANA, SA de CV, for falsification of documents and facts by Mr Carlos Hernán Méndez 

Pérez, who was General Secretary of the abovementioned branch). The Government 

reports that, according to a communication from the Attorney-Generalôs Office, the case 

has been closed and no judicial investigations are pending given that, on 8 February 2010, 

the accused, Mr Carlos Hernán Méndez Pérez and Mr Pablo Ernesto Sánchez Pérez, were 

publicly convicted of the offence of use or possession of false documents constituting a 
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breach of public trust, and sentenced to a three-year prison term. Mr Pablo Ernesto 

Sánchez Pérez was also convicted of the offence of falsification of facts and sentenced to a 

three-year prison term. The court substituted community service days for the prison term. 

It was also acknowledged in the abovementioned decision that the document on the basis 

of which SIDPA was dissolved was a forgery and the corresponding court proceedings 

intended to annul the document should proceed. 

40. The Government adds that following the dissolution of the abovementioned trade union, no 

attempt has been made to set up a new trade union in the enterprise. Regarding the request 

by the Committee on Freedom of Association to be kept informed of any further decision 

or action taken by the Human Rights Ombudsman, the Government reports that the only 

final decision taken by the Ombudsman was the one transmitted to the Committee in 

previous replies. 

41. As regards the dismissal of 16 trade unionists between 12 March and 7 May 2007, the 

Government states that it has conducted an investigation into these matters in the General 

Directorate for Labour Inspection, and that the Industrial and Commercial Inspection 

Department of the General Directorate for Labour Inspection has a file  

(reference No. 07-09-05) on worker and SIDPA Disputes Secretary Mr Daniel Ernesto 

Morales Rivera. According to the inspection report in the file, this worker had that capacity 

and had been dismissed without regard for the legally required procedure. As a result, the 

employer party was advised to reinstate the worker, but the parties eventually agreed that 

sums equivalent to the wages that remained unpaid for reasons ascribable to the employer 

would be paid. As regards the cases of the other dismissed trade unionists, namely, 

Mr José Álvaro Castillo López, Mr Julio César Martínez Ramírez, Ms Josefa del Carmen 

Samayoa López, Mr Santos Osmín García Martínez, Mr Óscar Alfredo Ramírez and 

Ms Judith Beatriz Evangelista Navarro, there are no records of requests for conciliation or 

legal complaints concerning their dismissal. As regards the seven dismissed trade union 

officials, namely, Mr Daniel Ernesto Morales Rivera, Ms Irma Antonia Linares Mendoza 

and Mr Juan Antonio Vargas, the administrative authority was asked to take conciliatory 

action but the application was abandoned when a settlement was agreed upon with the 

enterprise without the involvement of the Ministry. 

42. The Committee takes note of this information. The Committee notes with interest the 

criminal conviction related to the falsified document that was used as the basis for the 

legal dissolution of SIDPA. The Committee fears that the dissolution of SIDPA may have a 

dissuasive effect on the workers and their capacity to form unions and invites the 

Government to promote and encourage the principles of freedom of association and 

collective bargaining. The Committee further observes that, of the dismissed trade 

unionists, six did not seek an intervention by the Ministry of Labour, whereas four others 

did do so but abandoned their applications after agreeing on a settlement with the 

enterprise. The Committee requests the Government to keep it informed of the situation of 

the six remaining dismissed trade unionists. 

Case No. 2630 (El Salvador) 

43. When it last examined this case in November 2011, the Committee requested the 

Government to keep it informed of the ruling handed down by the Administrative Disputes 

Chamber of the Supreme Court of Justice in regard to the accreditation of the Trade Union 

Association of Workers of the Confitería Americana SA de CV Enterprise 

(ASTECASACV) for the collective agreement [see 362nd Report, para. 48], whose 

accreditation had initially been challenged by the General Secretary of the Trade Union of 

Workers of the Confitería Americana SA de CV Enterprise (STECASACV), who is 

alleged to have subsequently dropped the challenge in question. 
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44. In its communication of 15 February 2012, the Government reports that the Administrative 

Disputes Chamber of the Supreme Court of Justice has yet to hand down any ruling 

regarding the accreditation of ASTECASACV for the collective labour agreement. The 

Government states that it will keep the Committee informed in due course when it is 

notified that the ruling has been handed down.  

45. The Committee takes note of this information and is waiting to be informed of the ruling 

handed down in this case. 

Case No. 2735 (Indonesia) 

46. The Committee last examined this case at its November 2010 meeting, and on that 

occasion reached the following recommendations [358th Report, paras 559ï612]: 

(a) Bearing in mind that agreements should be binding on the parties, the Committee 

expects that all remaining disputes as to the application of the CBA will be resolved in 

the near future. Noting that, according to the joint agreement of 6 March 2008, separate 

negotiations are to be held on three enumerated points including the employee salary 

adjustments in line with the CBA, and noting with interest the various attempts already 

made by the Ministry of Manpower and Migration to conciliate the parties, the 

Committee requests the Government to continue to take active steps to intercede with the 

parties with a view to facilitating the speedy settlement of the dispute between the state-

owned enterprise PT (Persero) Angkasa Pura 1 and the SPïAP1 union. It expects to be 

kept fully informed on any progress achieved in this respect. The Committee also 

requests the Government to keep it informed on the final outcome of the judicial 

procedures before the Supreme Court on the question of salaries and to communicate the 

text of the ruling once it is handed down.  

(b) The Committee requests the Government to ensure that Mr Arif Islam is reinstated in the 

position that he occupied in the company PT (Persero) Angkasa Pura 1 at the time of 

dismissal, with compensation for lost wages and benefits, in accordance with 

the recommendations made by the National Commission on Human Rights, Commission 

IX of the House of Representatives and the Head of the Manpower and Social Agency of 

the City Government of Balikpapan. If, given the time that has elapsed since the 

dismissal from his duties at the company PT (Persero) Angkasa Pura 1, it is determined 

by a competent independent body that it is no longer possible to reinstate him in that 

particular post, the Committee requests the Government to take steps without delay to 

review with Mr Islam the relevant available posts for his appointment and to ensure that 

he is paid full and adequate compensation which would represent a sufficiently 

dissuasive sanction for anti-trade union dismissals.  

(c) The Committee requests the Government to ensure that the workers who had been 

suspended are properly reintegrated in the workforce and fully resume the duties that 

were assigned to them at the time of suspension, under the terms and conditions 

prevailing prior to the strike, and with full compensation for lost wages and benefits for 

the period of their suspension, in accordance with the recommendations made by the 

National Commission on Human Rights and Commission IX of the House of 

Representatives, as well as the Ministry of Manpower and Migration letter of 6 March 

2009.  

(d) With regard to the alleged anti-union harassment, the Committee requests the 

Government to take the necessary steps to ensure that an independent inquiry is 

instituted without delay, with a view to fully clarifying the circumstances, determining 

responsibilities, and, where appropriate, imposing sanctions on the guilty parties and 

issuing appropriate instructions to police and military so as to prevent the repetition of 

such acts in the future, in accordance with the conclusions of Commission IX of the 

House of Representatives. It urges the Government to keep it informed of progress 

achieved in this regard.  
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(e) The Committee requests the Government to institute an independent inquiry without 

delay to ensure that any acts of employer interference are identified and remedied, and, 

where appropriate, that sufficiently dissuasive sanctions are imposed so that such acts do 

not reoccur in the future. It requests the Government to keep it informed of 

developments in this regard.  

47. In a communication dated 15 August 2011, the complainant indicated that the 

management of PT (Persero) Angkasa Pura 1 and the Serikat Pekerja PT Angkasa 

Pura 1 Union (SPïAP1) entered into negotiations with good will which led to the signing 

of a Pact on an Industrial Relationship Normalization on 20 August 2010. This Pact solved 

the dispute. Consequently, the complainant declared that the case related to the collective 

bargaining agreement had been successfully settled by the signing of a new agreement on 

October 2010. However, the complainant stated that Mr Arif Islam had not yet been 

reinstated to his position in the company as requested by the Committee. It indicated that 

solving this issue would require the involvement of the Ministry of Manpower and 

Transmigration, as well as the Ministry of Transport, which had yet to be done. 

48. In a communication dated 24 August 2011, the Government confirmed the signing of a 

Pact of Industrial Relations Normalization on August 2010 by the President Director of the 

company and the Chairperson of the SPïAP1. Following the signing of the Pact, the 

verification of trade unions membership in the company was conducted on 30 August 

2010. A collective labour agreement was then signed on October 2010 by the management 

of the company and both trade unions (SPïAP1 and the Asosiasi Karyawan Angkasa 

Pura 1 (AKA)) and registered by the Ministry of Manpower and Transmigration. In this 

regard, the Government specified that all pending matters had been reviewed and fully 

accommodated in a new Collective Labour Agreement signed on 2 October 2010. 

49. With regard to the situation of Mr Arif Islam, the Government indicated that, since he was 

deployed to the company, the authority to relocate his assignment is devoted to the 

Ministry of Transportation. The Government referred to a number of letters issued by the 

Ministry concerning his employment status, and reiterated the information concerning the 

letters instructing him to go back to work at the Ministry of Transportation (July 2008) and 

at the Berau Airport, East Kalimantan (December 2008). According to the Government, 

Mr Islam has never worked at the Berau Airport or ever reported to the Director-General of 

Air Transportation. The Government also referred to a letter dated 19 May 2011, whereby 

it was indicated that Mr Islam is still a civil servant in the Directorate-General of Air 

Transportation, and that he has not been dismissed. Finally, the Government stated that 

following a monitoring report of the labour inspection, the remaining wages of Mr Islam 

had been paid by the company. 

50. With regard to the recommendation of the Committee that workers who had been 

suspended be properly reintegrated in the workforce and fully resume the duties that were 

assigned to them at the time of suspension, the Government indicated that the company 

had paid the suspended workers for three months of wages in accordance with a letter of 

the Ministry of Manpower and Transmigration of May 2009 concerning the payment of 

wages during suspension. 

51. With regard to the recommendation concerning the need to institute an independent inquiry 

without delay to clarify the circumstances of alleged acts of anti-union harassment, as well 

as any act of employer interference, the Government states that there is no specific need to 

establish an independent body to settle the case, since it is proceeding with the prevailing 

laws and regulations. It specified that the police office of Jakarta issued an SP3 in March 

2009, against the Director of PT Angkasa Pura 1 for violation of freedom of association 

rights, however, the case was dropped due to insufficient evidence. 
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52. In view of the above, the Committee welcomes the settlement of the labour dispute by both 

parties and the signing of a Pact of Industrial Relationship Normalization in August 2010, 

followed by the signing of a new Collective Labour Agreement in October 2010, which 

accommodated the pending matters. 

53. While noting the Governmentôs statement that Mr Islam had been fully compensated for his 
lost wages and benefits following a report from the labour inspectorate, the Committee 

regrets that the Government merely reiterates that the latter was assigned to Berau Airport 

but never showed up to his new place of assignment. In this regard, the Committee notes 

the proposal for re-employment but, however, wishes to recall that, given the fact that 

Mr Islam was dismissed for carrying out legitimate trade union activities, it previously 

requested the Government to take the necessary steps for his reinstatement in the position 

that he occupied in the company PT (Persero) Angkasa Pura 1 at the time of dismissal, 

with compensation for lost wages and benefits. However, if given the time that has elapsed 

since the dismissal from his duties at the company, it is determined by a competent 

independent body that it is no longer possible to reinstate him in that particular post, the 

Committee requested the Government to take steps without delay to review, with Mr Islam, 

the relevant available posts for his appointment and to ensure that he is paid full and 

adequate compensation which would represent a sufficiently dissuasive sanction for anti-

trade union dismissals. The Committee firmly expects the Government to take all necessary 

measures to meet with Mr Islam and the company to try to find a solution to this matter 

and to keep it informed in this regard. 

Case No. 2737 (Indonesia) 

54. The Committee examined this case at its November 2010 meeting [see 358th Report, 

paras 613ï643] and on that occasion it formulated the following recommendations: 

(a) The Committee urges the Government to take without delay all necessary measures, 

including sanctions where appropriate, to enforce the recommendations and orders 

issued by the Bandung Manpower Office concerning the reinstatement of officers and 

members of the SPM at the Hotel Grand Aquila in Bandung.  

(b) The Committee urges the Government to take steps, in full consultation with the social 

partners concerned, to amend its legislation to ensure comprehensive protection against 

anti-union discrimination in the future, providing for swift recourse to mechanisms that 

may impose sufficiently dissuasive sanctions against such acts. The Committee requests 

the Government to keep it informed of all steps taken in this regard.  

(c) The Committee also requests the Government to keep it informed of any measures taken 

to follow up the recommendations of the National Commission for Human Rights in 

relation to the present case.  

(d) The Committee requests the Government to indicate any court action taken by the 

District Attorney of Bandung or any sanction taken in relation to the allegation of 

infringement of freedom of association rights by the hotel management.  

(e) The Committee draws the legislative aspects of this case to the attention of the 

Committee of Experts on the Application of Conventions and Recommendations. 

55. In its communication dated 24 August 2011, the Government recalls that following 

mediation procedures which took place in December 2008 (concerning dismissal of nine 

trade union officers) and September 2009 (concerning 119 members of the Independent 

Trade Union (SPM) Hotel Grand Aquila), the employer refused to follow up the 

mediatorsô recommendations. The Government indicates that there are two groups of 

workers who have different positions as to how the dispute relating to their dismissals 

should be resolved: the first group (34 workers) did not wish to address the Industrial 

Relations Court to settle the dispute; with regard to the second group (59 workers), the 
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Government informs that the Bandung District Industrial Relations Court has rejected the 

plaintiffsô claim for a payment equivalent to double wages and granted only about half of 

the requested amount. This group of workers has filed an appeal to the Supreme Court. The 

Government further indicates that it is implementing and monitoring the recommendations 

of the National Commission for Human Rights in accordance with the procedures and 

mechanisms provided for by the legislation in force. 

56. With regard to recommendation (b), the Government indicates it has taken note of the 

Committeeôs advice and that a review of Act No. 21 on Labour Union (2000) is being 

conducted.  

57. The Committee notes the information provided by the Government. The Committee recalls 

that in the framework of the previous examination of this case, it took note of the numerous 

Bandung Manpower Office and its mediatorôs orders and recommendations directed to the 

hotel management for the reinstatement, with payment of wages, of nine officers and 

119 members of the SPM. It further took note of the recommendation dated 7 April 2010 

from the National Commission on Human Rights concerning the labour dispute between 

the SPM and the hotel management in which the National Commission recommended to 

the President of the Republic of Indonesia to instruct the relevant government official in 

the labour affairs department to immediately resolve the problems through the mechanism 

of existing law, whether civil or criminal, and to order a direct monitoring by government 

officials to ensure that workersô rights to freedom of association at the Hotel Grand Aquila 

in Bandung are ensured and protected. The Committee notes the Governmentôs general 

statement that the recommendations of the National Commission for Human Rights are 

being implemented. It understands from the Governmentôs communication that faced with 

the employerôs refusal to comply with the above recommendations, a group of 59 workers 

filed a case with the Industrial Relations Court, while another group (34 workers) 

preferred not to file such a complaint. The Committee notes that the first group, unsatisfied 

with the decision of the Industrial Court as to the monetary amount to be paid to the 

dismissed workers, filed an appeal with the Supreme Court. The Committee understands, 

therefore, that 128 workers (nine officers and 119 members of the SPM) have not yet been 

reinstated. It observes that over three years have passed since the first recommendation to 

the hotel management on the dispute and that letters of reprimand were also sent 

reminding of sanctions in case of non-compliance, without result to date. The Committee 

once again recalls that the ultimate responsibility for ensuring respect for the principles of 

freedom of association lies with the Government. It therefore once again urges the 

Government to take without further delay all necessary measures to enforce the 

recommendations and orders issued by the Bandung Manpower Office concerning the 

reinstatement of officers and members of the SPM at the Hotel Grand Aquila in Bandung. 

If reinstatement is not possible due to the time that has elapsed, the Committee requests the 

Government to ensure that these workers are paid adequate compensation so as to 

constitute a sufficiently dissuasive sanction against such acts. It further requests the 

Government to indicate concrete steps taken to implement the recommendations of the 

National Commission for Human Rights in relation to the present case and to indicate any 

court action taken by the District Attorney of Bandung or any sanction taken in relation to 

the allegation of infringement of freedom of association rights by the hotel management. It 

requests the Government to keep it informed in this respect.  

58. The Committee notes the Governmentôs indication that it is conducting a review of Act 

No. 21 of 2000, the Committee expects that the necessary steps will be taken, in full 

consultation with the social partners concerned, to amend its legislation to ensure 

comprehensive protection against anti-union discrimination, providing for swift recourse 

to mechanisms that may impose sufficiently dissuasive sanctions against such acts. It 

requests the Government to provide information on steps taken in this regard to the 
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Committee of Experts on the Application of Conventions and Recommendations, to which 

it refers legislative aspects of this case. 

Case No. 2754 (Indonesia) 

59. The Committee examined this case at its March 2011 meeting and on that occasion made 

the following recommendations [see 359th Report, para. 683]:  

(a) The Committee requests the Government to provide information on the present 

employment status of Mr Muchlish, indicating whether he is still exercising his functions 

as Chairperson of the SEKARïDPS and, if so whether he is granted access to the 

PT. DPS to enable him to carry out his representative function. 

(b) Noting the divergent views of the complainant and the enterprise set out in the 

Governmentôs reply concerning the motivation for the transfer of Mr Muchlish, the 

Committee requests that the Government encourage dialogue between the union and the 

enterprise on the employment status of Mr Muchlish including, but not limited to, the 

possibility of rehiring him in another post, should he so desire and should this be 

practicable. 

(c) The Committee requests the Government to keep it informed on any follow-up to the 

recommendation of the mediator of the Manpower Office of Surabaya City to the effect 

that the company revoke the suspension of Mr Arie Wibowo, General Secretary of the 

SEKARïDPS, and 16 other members of the union committee and pay back wages. 

(d) As regards the indication from the Government that a negotiation is ongoing in the 

company concerning the reinstatement of the eight dismissed workers, the Committee 

requests the Government to make efforts to bring about a negotiated solution to this 

matter, particularly given the fact that, according to the Government, they were fired for 

having undertaken demonstrations in reaction to the firing of their Chairperson and for 

not changing their attitude, and in a context where, according to the complainant but not 

refuted in the Governmentôs reply, attempts to discuss the matter in dispute went 

unanswered by the management. The Committee requests the Government to keep it 

informed of any progress made in this regard. 

(e) The Committee requests the Government and the complainant to indicate whether the 

SEKARïDPS is still organizing activities at the PT. DPS. 

(f) The Committee urges the Government to take steps, in full consultation with the social 

partners concerned, to amend its legislation to ensure comprehensive protection against 

anti-union discrimination in the future, providing for swift recourse to mechanisms that 

may impose sufficiently dissuasive sanctions against such acts. The Committee requests 

the Government to keep it informed in this regard. 

60. In its communication dated 26 October 2011, the Government provides the following 

information obtained during a meeting which took place on 15 September 2011 between 

the Ministry of Manpower and Transmigration, Manpower and Transmigration Office of 

East Java province, and Manpower and Transmigration Office of Surabaya City. 

Mr Muchlish, not satisfied with the decision of the Industrial Relations Court dated 

20 August 2010, filed an appeal with the Supreme Court. However, following a meeting 

with the management of the PT. Dok Dan Perkapalan Surabaya (PT. DPS), an agreement 

has been reached between Mr Muchlish and the company. Pursuant to this agreement, 

Mr Muchlish withdrew the appeal pending before the Supreme Court, as both parties 

agreed to resolve the dispute through an amicable settlement, and not to press any charges 

in the future, whether under the penal or the civil law. The Government recalls that 

pursuant to the 2010 decision of the Industrial Relations Court, Mr Muchlish was 

dismissed from the PT. DPS; therefore he is no longer the Head of the SEKARïDPS. 
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61. The Government further indicates that the Manpower and Transmigration Office of 

Surabaya City has conducted mediation between the management of the company and 

Mr Arie Wibowo and the other eight workers. However, as the discussion reached a dead 

end, on 29 December 2010, the mediator issued the following suggestion: pursuant to 

section 156(2) of Act No. 13 in Manpower (2003), a double severance pay should be paid 

by the company to the workers concerned, i.e. Mr Wibowo and the other eight workers; 

pursuant to section 156(3) of the same Act, workers should receive a reward for the 

employment period and a 15 per cent reimbursement pursuant to section 156(4); in 

addition, the company should pay full salary to workers during the period the workers were 

not employed. On 25 February 2011, the management conducted a separate meeting with 

Mr Wibowo and the eight dismissed workers during which an agreement was reached on 

the following: 

(1) both parties agree that the dismissal of workers takes effect on the day of the signing 

of the agreement, i.e. on 25 February 2011;  

(2) both parties agree not to press any legal charges;  

(3) the employer agrees and is ready to provide reference letters or statement of 

employment history as well as a gratification allowance in the amount agreed by both 

parties; 

(4) the mutual agreement is made in good will to find the best amicable settlement 

allowing to maintain good communication and good relationship, without any 

intervention or pressure from either party. 

62. The Government further indicates that, while this union still exists, only several people 

remained to administer it. 

63. With regard to Act No. 21 on Labour Union (2000), the Government indicates that it is 

currently gathering the material and views of the social partners and independent 

institutions on the possible amendment of this Act.  

64. The Committee notes the information provided by the Government. While the Committee 

notes that settlement agreements have been reached with Mr Muchlish, Mr Wibowo and 

the other eight dismissed workers, it regrets to note that the dismissal of the SEKARïDPS 

Chairperson, Mr Muchlish, and its General Secretary, Mr Wibowo, resulted in the 

situation, where while the union ñstill exists, only several people remain to administer itò, 

as described by the Government. The Committee further regrets that no information has 

been provided with regard to other workers, suspended following their participation in the 

October 2009 strike. The Committee recalls in this respect that a mediator of the 

Manpower Office of Surabaya City recommended that the suspension be revoked and back 

wages be paid. The Committee therefore once again requests the Government to keep it 

informed of any follow-up to this recommendation.  

65. The Committee notes the Governmentôs indication that it is conducting a review of 
Act No. 21 of 2000, the Committee expects, as it did in Case No. 2737, that the necessary 

steps will be taken, in full consultation with the social partners concerned, to amend its 

legislation to ensure comprehensive protection against anti-union discrimination, 

providing for swift recourse to mechanisms that may impose sufficiently dissuasive 

sanctions against such acts. It requests the Government to provide information on steps 

taken in this regard to the Committee of Experts on the Application of Conventions and 

Recommendations, to which it refers legislative aspects of this case. 
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Case No. 2613 (Nicaragua) 

66. The Committee last examined this case regarding dismissals and transfers of trade union 

officials and members at its March 2011 meeting, and on that occasion it requested the 

Government to: (a) keep it informed of the outcome of the judicial proceedings pertaining 

to the dismissal of Alvin Alaniz González, Jazmín del Sagrario Carballo Soto and Rolando 

Delgado Miranda, of the Nicaraguan Social Security Institute (INSS); (b) keep it informed 

of the outcome of the current judicial proceedings initiated by the dismissed workers of the 

company ENACAL Granada; and (c) keep it informed of the final outcome of the judicial 

action for reinstatement of the trade union official, Ricardo Francisco Arista Bolaños, 

against the Directorate General of Revenues (DGI), which is currently in process before 

the First Labour Court of the Judicial District of Managua. Likewise, the Committee once 

again urged the Government to take measures, including legislative measures if necessary, 

to ensure that in the future responsibility for declaring a strike illegal lies with an 

independent body that has the confidence of the parties involved [see 359th Report, 

paras 923ï946].  

67. In a communication dated 17 October 2011, the Government indicates that: (1) a decision 

in first instance is currently pending for the judicial proceedings pertaining to the dismissal 

of Alvin Alaniz González, Jazmín del Sagrario Carballo Soto and Rolando Delgado 

Miranda, of the INSS; (2) no decision has been handed down for the judicial proceedings 

initiated by the dismissed workers of ENACAL Granada and the situation has not changed 

since the communication of 9 December 2010; and (3) a decision in first instance is 

pending for the judicial action for reinstatement of the trade union official, Ricardo Arista 

Bolaños, against the DGI, currently in process before the First Labour Court of the Judicial 

District of Managua. 

68. The Committee takes note of this information. Recalling that justice delayed is justice 

denied [see Digest of decisions and principles of the Freedom of Association Committee, 

fifth (revised) edition, 2006, para. 105], the Committee expects the judicial authorities to 

hand down a decision shortly with regard to all the abovementioned cases and requests the 

Government to keep it informed in this regard.  

Case No. 2383 (United Kingdom) 

69. The Committee last examined this case at its March 2011 meeting [see 359th Report, 

approved by the Governing Body at its 310th Session, paras 159ï185]. On that occasion, 

the Committee noted with regret that little progress had been made with respect to its 

recommendation to improve the current mechanisms for the determination of prison 

officersô pay in England, Wales and Northern Ireland and on the establishment of 

appropriate mechanisms to compensate private custody officers in private sector 

companies for the limitation of the right to strike and once again requested the Government 

to vigorously pursue its efforts in this respect. 

70. In its communications dated 15 November 2011 and 29 February 2012, the Government 

indicates that it has been working hard to ensure that adequate compensatory mechanisms 

are offered to prison officers in the public sector prison service. The Government assures 

that the National Offender Management System (NOMS) takes the issues lying behind the 

Committee on Freedom of Association report very seriously. The Government informs that 

since the last examination of this case, it has agreed on a new national disputes procedure 

with the Prison Officersô Association (POA), implemented from March 2011, which is 

running successfully alongside the local disputes procedure that was already in place. This 

disputes agreement provides access to binding arbitration where there is a failure to agree 

on proposed national changes to terms and conditions with regard to leave, ill health, 

grievances and disciplinary procedures or working arrangements (excluding pay, as that is 
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for the Prison Service Pay Review Body (PSPRB) to determine), which the Government 

considers an effective compensatory mechanism. Regarding other compensatory measures 

for officers in the public sector, the Government continues to work on ensuring that they 

are appropriate and operating well and with the confidence of all parties. Any changes 

invariably necessitate consultations across government departments and other stakeholders, 

which are currently ongoing.  

71. The Government further indicates that NOMS and the POA have been involved in 

extensive and constructive negotiations on a package of wide-ranging workforce reform in 

prisons. Those negotiations were successful and resulted in the POA formally endorsing 

the proposals; the POA membership voted in favour of the reforms with a majority vote of 

more than 80 per cent. NOMS is extremely pleased with the progress made in fostering a 

positive relationship with the POA in recent months and hopes to continue working in 

partnership with the POA and all the NOMS trade unions.  

72. The Government further informs that it is pursuing meetings with the three private 

contractors who currently manage prisons in the United Kingdom, with a view to analysing 

the existing compensatory mechanism for prison officers in the private sector and to 

consider whether any further changes are necessary.  

73. Furthermore, under the second phase of the programme for offender custodial services and 

works and future prison competitions, a competition to run nine prisons is to be put out to 

tender. The relevant Official Journal of the European Union (OJEU) contract notice was 

issued on 21 October 2011. The OJEU highlighted that the issue of compensatory 

mechanisms for prison custody officers in respect of limitations on their ability to strike 

would be addressed through the competitive process.  

74. In addition, full and genuine consideration is also being given to other recommendations of 

the Committee. This includes the consideration of changes aiming to ensure that all parties 

have faith in the independence of the PSPRB. The Government concludes by stating that 

NOMS considers the Committeeôs recommendations as being of the highest priority and 

that it will continue its work to address all legitimate concerns.  

75. The Committee notes the information provided by the Government with satisfaction. 

Observing that it has been dealing with this case since 2005 and has been requesting the 

Government to initiate consultations with the complainant and the prison service with a 

view to achieving a satisfactory solution to the need to provide for an appropriate 

mechanism to compensate for the strike prohibition, the Committee wishes to recognize the 

efforts made by all the parties concerned and commends the Governmentôs desire to 

address the issues raised in this case. It encourages the Government to maintain full, frank 

and meaningful consultations with all interested parties in the future. 

Case No. 2744 (Russian Federation) 

76. The Committee last examined this case at its March 2011 meeting and, on that occasion, it 

requested the Government to clarify whether the Federal Air Traffic Controllersô Union of 

Russia (FPAD) was allowed to recuperate all of its documents, seals and other property 

from the office it had previously occupied [see 359th Report, paras 193ï197]. 

77. In its communication dated 15 February 2012, the Government confirms that the FPAD 

chairperson had been given the opportunity to collect all documents and other property 

from the office it had previously occupied.  

78. The Committee takes due note of this information. 
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*  *  *  

79. Finally, the Committee requests the governments concerned to keep it informed of any 

developments relating to the following cases. 

Case Last examination on the merits Last follow-up examination 

1865 (Republic of Korea) March 2009 March 2012 

1962 (Colombia) November 2002 June 2008 

2086 (Paraguay) June 2002 November 2011 

2096 (Pakistan) March 2004 March 2011 

2257 (Canada) November 2004 November 2011 

2291 (Poland) March 2004 March 2012 

2292 (United States) November 2006 November 2011 

2301 (Malaysia) March 2004 March 2012 

2304 (Japan) November 2004 November 2010 

2355 (Colombia) November 2009 March 2012 

2356 (Colombia) November 2009 March 2012 

2361 (Guatemala) November 2011 ï 

2382 (Cameroon) November 2005 November 2011 

2384 (Colombia) June 2008 June 2009 

2399 (Pakistan) November 2005 June 2011 

2400 (Peru) November 2007 November 2011 

2422 (Bolivarian Republic of Venezuela) June 2011 ï 

2433 (Bahrain) March 2006 March 2012 

2450 (Djibouti) March 2011 March 2012 

2453 (Iraq) June 2006 March 2012 

2460 (United States) March 2007 November 2011 

2478 (Mexico) March 2010 March 2011 

2488 (Philippines) June 2007 June 2011 

2547 (United States) June 2008 November 2011 

2575 (Mauritius) March 2008 March 2012 

2602 (Republic of Korea) March 2012 ï 

2611 (Romania) November 2008 March 2012 

2616 (Mauritius) November 2008 March 2012 

2634 (Thailand) March 2009 March 2012 

2652 (Philippines) March 2010 ï 

2678 (Georgia) June 2010 November 2011 

2704 (Canada) March 2012 ï 

2710 (Colombia) November 2011 ï 

2717 (Malaysia) June 2011 March 2012 

2724 (Peru) November 2010 November 2011 

2741 (United States) November 2011 ï 

2750 (France) November 2011 ï 



GB.315/INS/3 

 

22 GB315-INS_3_[2012-06-0081-1]-En.docx 

Case Last examination on the merits Last follow-up examination 

2751 (Panama) March 2012 ï 

2752 (Montenegro) March 2012 ï 

2755 (Ecuador) June 2010 March 2011 

2760 (Thailand) March 2011 March 2012 

2771 (Peru) March 2011 November 2011 

2780 (Ireland) March 2012 ï 

2781 (El Salvador) November 2011 ï 

2788 (Argentina) November 2011 ï 

2789 (Turkey) March 2012 ï 

2793 (Colombia) November 2011 ï 

2804 (Colombia) November 2011 ï 

2809 (Argentina) March 2012 ï 

2819 (Dominican Republic) March 2012 ï 

2825 (Peru) November 2011 ï 

2831 (Peru) November 2011 ï 

2834 (Paraguay) November 2011 ï 

2837 (Argentina) March 2012 ï 

2838 (Greece) November 2011 ï 

2841 (France) November 2011 ï 

2842 (Cameroon) November 2011 ï 

2850 (Malaysia) March 2012 ï 

2854 (Peru) March 2012 ï 

2856 (Peru) March 2012 ï 

2867 (Plurinational State of Bolivia) March 2012 ï 

2868 (Panama) March 2012 ï 

2875 (Honduras) March 2012 ï 

80. The Committee hopes these governments will quickly provide the information requested. 

81. In addition, the Committee has received information concerning the follow-up of Cases 

Nos 1787 (Colombia), 2153 (Algeria), 2228 (India), 2229 (Pakistan), 2241 (Guatemala), 

2268 (Myanmar), 2362 (Colombia), 2400 (Peru), 2428 (Bolivarian Republic of 

Venezuela), 2430 (Canada), 2434 (Colombia), 2488 (Philippines), 2512 (India), 2527 

(Peru), 2533 (Peru), 2559 (Peru), 2590 (Nicaragua), 2594 (Peru), 2595 (Colombia), 2603 

(Argentina), 2637 (Malaysia), 2638 (Peru), 2639 (Peru), 2652 (Philippines), 2654 

(Canada), 2660 (Argentina), 2664 (Peru), 2667 (Peru), 2674 (Bolivarian Republic of 

Venezuela), 2677 (Panama), 2679 (Mexico), 2680 (India), 2685 (Mauritius), 2690 (Peru), 

2695 (Peru), 2697 (Peru), 2699 (Uruguay), 2701 (Algeria), 2703 (Peru), 2719 (Colombia), 

2722 (Botswana), 2724 (Peru), 2725 (Argentina), 2730 (Colombia), 2733 (Albania), 2736 

(Bolivarian Republic of Venezuela), 2746 (Costa Rica), 2747 (Islamic Republic of Iran), 

2757 (Peru), 2764 (El Salvador), 2771 (Peru), 2775 (Hungary), 2795 (Brazil), 2818 

(El Salvador), 2832 (Peru), 2836 (El Salvador) and 2843 (Ukraine), which it will examine 

at its next meeting. 



 GB.315/INS/3 

 

GB315-INS_3_[2012-06-0081-1]-En.docx  23 

CASE NO. 2847 

DEFINITIVE REPORT 

 

Complaint against the Government of Argentina  

presented by 

ï the Confederation of Workers of Argentina (CTA) 

ï the Trade Union Federation of Health Professionals 

of the Argentine Republic (FESPROSA) and 

ï the Trade Union Association of Health Professionals 

of Buenos Aires Province (CICOP) 

Allegations: The complainant organizations 

allege that the authorities of Buenos Aires 

Province are obstructing the exercise of the 

right to strike by ruling that absences of 

provincial government employees resulting from 

the exercise of the right to strike will be subject 

to salary deductions; the complainants also 

allege undue delays in the processing of the 

application for legal recognition submitted by 

FESPROSA 

82. The complaint is contained in a communication dated April 2011 from the Confederation 

of Workers of Argentina (CTA), the Trade Union Federation of Health Professionals of the 

Argentine Republic (FESPROSA) and the Trade Union Association of Health 

Professionals of Buenos Aires Province (CICOP). FESPROSA and the CTA presented 

new allegations in a communication dated 29 June 2011. 

83. The Government sent its observations by communication received on 23 May 2012.  

84. Argentina has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98).  

A. The complainantsô allegations 

85. In their communication dated April 2011, the CTA, FESPROSA and CICOP state that they 

are submitting a formal complaint against the Government of Argentina for the violation of 

Convention No. 87 through actions that restrict the right to strike and are discriminatory. 

86. The complainants state that CICOP is a first-level trade union, legal registration No. 1708, 

whose scope of activity covers the whole territory of Buenos Aires Province. CICOP is 

affiliated to FESPROSA (a second-level organization, legal registration No. 2580) and the 

CTA (a third-level organization, legal registration No. 2027). 

87. According to the complainants, the present complaint is in response to conduct of the 

Government of Buenos Aires Province that violates the rights established in ILO 

Conventions Nos 87, 98, 135, 151 and 154. The complainants consider that the following 

violations have occurred: 
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(a) The Ministry of Health of Buenos Aires Province, by decision No. 4575/09 of 

27 November 2009, issued a threat, without any authority to do so, in response to the 

direct industrial action undertaken by the unions in the hospitals and health centres of 

the province, that it would impose salary deductions on workers who took part in 

strike days, thereby impinging on the free exercise of the right to strike, in clear 

violation of the legislation in force and the principles of the ILO. In this way, it 

violated the right to decide whether or not to participate in the strike action called by 

the trade union. 

(b) On 16 March 2011, in the context of union action called by CICOP, the Provincial 

Directorate of Hospitals, which comes under the Ministry of Health of Buenos Aires 

Province, sent a memorandum to the directors of all hospitals in the province 

requesting them to state which workers among those whose names appeared on a list 

ï consisting exclusively of CICOP members ï were working as normal, with a view 

to taking disciplinary measures against those who were reported as failing to do so. 

According to the complainants, this constitutes clear interference and harassment with 

regard to the union and its members. 

88. The complainants report that, on 27 November 2009, the Executive Authority of Buenos 

Aires Province, by joint decision of the Chief of the Cabinet of Ministers (No. 949), the 

Minister of Government (No. 47), the Minister for Economic Affairs (No. 248), the 

Minister for Justice (No. 1525), the Minister for Security (No. 1930), the Minister for 

Production (No. 447), the Minister for Agriculture (No. 85), the Minister for Infrastructure 

(No. 898), the Minister for Social Development (No. 183), the Minister for Labour 

(No. 288), the Secretary-General for Governance (No. 199), the Secretary for Human 

Rights (No. 701), the Secretary for Sport (No. 275), the Secretary for Tourism (No. 269), 

the Executive Director of the Provincial Organization for Sustainable Development 

(No. 126), the President of the Institute of Culture (No. 1166) and the Director-General for 

Culture and Education (No. 3705), ruled that ñ... the absences of provincial government 

employees resulting from the exercise of the right to strike and not justified on any of the 

grounds established by the regulations in force will be subject to salary deductions for the 

month in question ...ò. According to the complainants, the arbitrary and intimidatory 

approach on the part of the authority constitutes an obstruction to the regular exercise of 

the legally protected right to strike. It also impinges on the collective and individual will of 

those supporting the strike measures called by the trade union. 

89. The union action taken by CICOP on various occasions related to pay disputes and to talks 

concerning the working environment and conditions of work for all health professionals in 

Buenos Aires Province. The aforementioned action can take various forms, including 

assemblies, protests and strikes. It is at the assemblies that decisions are taken regarding 

the duration and nature of the action, and this information is then duly communicated to 

the relevant bodies. To date, the forceful measures taken have not been described as illegal 

by any judicial authority. In this context, the provincial Executive, far from trying to settle 

the dispute through negotiation, is seeking to delay any solution and has adopted an 

intimidatory measure which violates the legitimate right to strike. 

90. The complainants assert that since the adoption of the abovementioned decision and until 

very recently, the Government of Buenos Aires Province effected salary deductions for 

strike days in just a few specific and limited cases but refrained from doing so 

systematically and en masse in view of the various labour disputes and union action 

measures that occurred in that period. The threat to do so in future is clearly intended to 

restrict the exercise of the right to strike, undoubtedly in the awareness of the intrinsic 

illegality of the measure. However, the situation has now changed drastically. As part of a 

labour dispute which started in early March 2011 and because of the failure to reach 

agreement on salaries during collective bargaining in the sector, the CICOP congress of 
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delegates decided to take union action in all hospitals in the province on 16 and 17 March 

2011, with further action to follow if no agreement was reached. In response to this, the 

day before the action (15 March), the Provincial Directorate of Hospitals ï which comes 

under the Ministry of Health of Buenos Aires Province ï sent a memorandum to the 

directors of all hospitals under its authority, stating that the Ministry, pursuant to decision 

No. 4574/09, would affect salary deductions from employees taking part in the union 

action called by CICOP. The complainants reiterate that no provincial or national 

administrative authority for labour matters has instructed CICOP to abandon its measures 

and engage in negotiations. The measures which have been implemented have not been 

deemed illegal by any judicial authority. 

91. On 17 March, the President of CICOP sent a letter to the Minister of Health of Buenos 

Aires Province and to the Provincial Director of Hospitals, which read as follows: 

We have taken note of a memorandum issued on 15 March 2011 by the Provincial 

Directorate of Hospitals of this Ministry, informing the authorities of various hospitals in the 

province that the relevant department will make salary deductions from employees who take 

part in the union action planned by CICOP for 16 and 17 March. The purpose of the present 

letter is to point out to the Minister that such a measure is based on grounds that are legally 

erroneous and therefore unconstitutional, so that you may review the decision and cancel the 

illegal deduction measure proposed therein. According to the correct legal view, which we 

hereby uphold, strike days cannot be deemed equivalent to days not worked, as if it was a 

question ï among other things ï of a unilateral decision made by the health workers. It is not 

an arbitrary act of volition; a strike is a measure to which we, the health workers, are bound to 

have recourse in view of the lack of a solution to the labour and public welfare issues raised 

by our sector. The right to strike exists without any limitations or restrictions and it cannot be 

deemed equivalent, as incorrectly claimed in the measure referred to above, to individual 

absence from work. While the first type of action, of a collective nature, is governed primarily 

by the National Constitution and the Constitution of Buenos Aires Province, and also by ILO 

Convention No. 87 and others related to it, the second type of action, of an individual, isolated 

and sporadic nature, of not attending work, whether in the public or private sector, which 

consequently does not qualify for remuneration, is governed by individual labour law and 

public or private employment laws, as the case may be. The strike with assemblies in the 

workplace which we are obliged to conduct is the result of non-compliance by the provincial 

Government, our employer, which you represent, in particular with the provisions of the law 

governing employerïworker negotiations, as well as with article 39 of the Constitution of 

Buenos Aires Province, a fact that can solely be ascribed to the State. Local and national 

jurisprudence, in the cases of teachers, government employees and officials of the judiciary, 

repeatedly and systematically support the obligation of the State to refrain from making salary 

deductions for strike days, on the basis of the legal grounds set forth above. For all the above 

reasons, Minister, we call for the review that this case would appear to merit. We hope to be 

informed within 24 hours of receipt of the present communication that the erroneous and 

illegal approach in ordering deductions for strike days has been modified. Your silence with 

regard to our request will be construed as a refusal in legal terms, and recourse will be had to 

the corresponding legal channels in order to secure application of the National Constitution 

and the Constitution of Buenos Aires Province (CD Nos 177535870 and 177535883, copies of 

which are attached). 

92. To date, no reply to these communications has been received. Meanwhile, on 16 March, 

while the union action was taking place as planned, the Provincial Directorate of Hospitals 

sent a new memorandum to all hospital directors, ordering them to provide, the following 

day, a list of the employees who were exercising their legitimate constitutional right to 

strike, with a view to making salary deductions. The memorandum read as follows: 

With reference to note No. 1, please find attached the list of professionals in your 

department. Kindly send particulars of workers on active duty or on call on 16 and 17 March. 

Any persons off duty or on vacation, or on sick leave, ART leave [for occupational accident or 

disease] or any other official leave that constitutes an exemption from any deduction, should 
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be taken off the list. The non-extendable deadline for providing this information, in order to 

avoid the imposition of deductions, is 11.00 hours on 18 March 2011. 

According to the complainants, this memorandum, which is already of a serious nature 

since the publication of the text amounted to a threat against fully exercising the right to 

strike, can only be described as blatant discrimination, inasmuch as the memorandum came 

with a list containing only the names of union members, so that each director would 

remove from the list those who were working as normal and those who were on leave, off 

duty, etc. with a view to subsequently deducting pay from all staff on the list about whom 

no information had been supplied. 

93. In other words, in order to determine which workers should be subjected to the illegal 

salary deduction, the Ministry of Health takes it for granted that only CICOP members take 

part in union action ï when in reality such action usually has total support from health 

professionals in the province, whether or not they are union members ï and also presumes 

that all members take part in union action unless evidence is provided to the contrary. 

94. The complainants state that, in view of this escalation of the dispute, the President of 

CICOP sent a letter to the Minister of Labour, Employment and Social Security, which 

read as follows: 

On the day concerned, the Minister of Health of Buenos Aires Province sent a circular to 

all directors of hospitals under his authority ordering them to provide, the following day, a list 

of employees who were exercising their legitimate constitutional right to strike. This 

memorandum, which is already of a serious nature since the publication of the text amounts to 

a threat against fully exercising the right to strike, can only be described as blatant 

discrimination, inasmuch as the circular came with a list containing only the names of 

members of our union. I call on the authority that the State has conferred on you to find the 

means to preserve the exercise of the rights established in the National Constitution with 

regard to labour matters and we request you to adopt the corresponding measures to stop this 

illegal conduct, since the threat of deductions, together with the dispatch of a specific list of 

workers who would then be liable to such harassment, constitutes conduct that is no longer 

governed by the rule of law. Without prejudice to the above, our union has its own 

contribution to make, taking the corresponding legal action against those responsible for the 

intimidatory text, and also personally against those in the hospitals who implement the illegal 

instructions. 

According to the complainants, the Minister of Labour has not yet replied to this letter. 

95. According to the complainants, in decision No. 4575/09, the Ministry of Health of Buenos 

Aires Province states that ñthe absences of provincial government employees resulting 

from exercise of the right to strike and not justified on any of the grounds provided for by 

the regulations in force will be subject to salary deductions for the month in question ...ò. 

The interference of the provincial Executive, obliging those in charge of hospital units to 

send a copy of the list of CICOP members, and the threat to make salary deductions for 

strike days imply a clear violation of freedom of association, and of the right to strike and 

to engage in collective bargaining, inasmuch as the strike is part of the context of 

negotiations concerning pay and conditions of work. 

96. The complainants add that this deduction is a form of retaliation and an indication of what 

must be regarded as a discriminatory penalty, being imposed on persons exercising what is 

constitutionally defined as a fundamental right. This is incompatible with Convention 

No. 87, as are the threat of pay deductions from workers for taking part in a strike and the 

intimidatory request, the day before the strike, for a list of members of the union calling 

the strike. 
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97. In their communication of 29 June 2011, FESPROSA and the CTA state that FESPROSA 

is a second-level organization registered as a union since 2007 with a membership of 

25,000 public health professionals in 22 provinces. The complainants indicate that the 

application procedure for legal recognition of FESPROSA began on 28 July 2008, file 

No. 1-2015-1284154, the constitution being signed by three legally recognized 

associations: the Association of Health Professionals of Buenos Aires Province, the 

Association of Health Professionals of Mendoza and the Association of Health 

Professionals of Salta Province. 

98. The complainants add that the National Directorate of Trade Union Associations referred 

the application to the Federation of Health Workersô Associations (FATSA), which asked 

for clarification of the scope of activity of FESPROSA. The latter duly replied, clarifying 

the scope of the legal recognition requested. FATSA sent a further request, asking for 

details of the scope of territory and membership, and opposed the recognition requested by 

FESPROSA, asking for a list of members, in order to determine which was the most 

representative body. FESPROSA explained that it was not seeking to incorporate all health 

workers but just those workers with university qualifications who were employed in public 

establishments, and hence was not seeking to displace FATSA, and so the latterôs request 

for the list was not appropriate. 

99. According to the complainants, it should be noted that in the application for legal 

recognition from FESPROSA there is no need to determine which is the ñmost 

representativeò body since there is a ñradial ascendingò system which reflects the 

recognized status of first-level organizations (primary trade unions) in that of second and 

third-level organizations (federations, confederations or congresses), and so the latter 

comprise the combined representative natures of their member unions. Hence there is no 

reason why the Government should refuse the requested trade union recognition, especially 

when that criterion was already applied on many occasions by the Ministry of Labour, 

Employment and Social Security. 

100. The complainants state that after analysing the granting of legal recognition to each of the 

member organizations of FESPROSA, the National Directorate of Trade Union 

Associations issued a decision on 6 May 2010 advising that the application for legal 

recognition from FESPROSA should be accepted. On 17 May 2010, the Secretariat of 

Labour endorsed this opinion and referred it to the Minister of Labour with the draft 

decision granting legal recognition as a second-level trade union to FESPROSA. The same 

day, 17 May 2010, the file was referred to the office of the Chief of Cabinet of the 

Ministry of Labour, where it has remained pending until now, despite a request being made 

on 9 December 2010 for the matter to be dealt with promptly, no reply having been 

received to date. 

101. In conclusion, the complainants state that without any doubt the Government is committing 

recurrent violations of Article 3 of ILO Convention No. 87, inasmuch as it is 

systematically restricting the workersô right to organize, in this case by failing to grant the 

legal recognition requested by FESPROSA.  

B. The Governmentôs reply 

102. In its communication received on 23 May 2012, the Government forwards the response of 

the Ministry of Health of the Province of Buenos Aires and indicates that it does not arise 

from the course of events and the initiated negotiations that salary deductions for non-

worked days due to the exercise of the right to strike amount to a negation or restriction of 

the right to strike. 
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C. The Committeeôs conclusions 

103. The Committee observes that in the present case the complainant organizations challenge 

decision No. 4574/09 adopted by the authorities of Buenos Aires Province stating that the 

absences of provincial government employees resulting from the exercise of the right to 

strike and not justified on any of the grounds provided for by the regulations in force will 

be subject to salary deductions for the month in question. The complainants allege that as 

part of a labour dispute it was decided to take industrial action on 16 and 17 March, with 

further action to follow until such time as an agreement was reached in all the provincial 

hospitals, and that the Provincial Directorate of Hospitals, one day before the start of the 

action, sent a memorandum to all hospital directors stating that pursuant to the 

aforementioned decision it would make salary deductions with respect to employees who 

took part in the union action (according to the complainants, the day after the start of the 

union action, the authorities requested the hospital directors in a new memorandum to 

provide a list of the staff exercising the right to strike). The Committee observes that the 

complainants claim that the dispatch of the abovementioned memoranda amounted to a 

threat to full enjoyment of the right to strike and was discriminatory in nature inasmuch as 

the full list of union members was also attached so that each hospital director could 

remove from the list those who were working as normal. 

104. While observing that, according to the allegations, the complainants carried out the strike 

and noting that they were aware of the text of decision No. 4574/09 and the decision of the 

Provincial Directorate of Hospitals to the effect that deductions would be made for strike 

days, and also that the strike was not deemed illegal by the judicial authority, and that the 

Government indicates that it does not arise from the course of events and the initiated 

negotiations that salary deductions for non-worked days due to the exercise of the right to 

strike amount to a negation or restriction of the right to strike, the Committee recalls that 

it has pointed out on several occasions that salary deductions for days of strike give rise to 

no objection from the point of view of freedom of association principles [see Digest of 

decisions and principles of the Freedom of Association Committee, fifth (revised) edition, 

2006, para. 654]. In these circumstances, the Committee will not pursue the examination 

of these allegations. The Committee nevertheless recalls that, according to the allegations, 

the wage deductions were carried out or threatened to be carried out only in respect of the 

trade union members and not the other strikers. The Committee emphasizes that this would 

be contrary to freedom of association principles and therefore requests the Government to 

examine these questions with the social partners so as to ensure respect for the principke 

of non-discrimination among workers. 

105. As regards the allegations that the labour administrative authority has not responded to 

the application for legal recognition submitted by FESPROSA in July 2008, despite the 

fact that the National Directorate of Trade Union Associations and the Secretariat of 

Labour gave their approval in May 2010, the Committee regrets the delay of nearly four 

years and urges the Government to make a decision without further delay in this regard. 

The Committeeôs recommendation 

106. In the light of its foregoing conclusions, the Committee invites the Governing 

Body to approve the following recommendation: 

 The Committee urges the Government to make a decision without further 

delay regarding the application for legal recognition submitted by 

FESPROSA. 
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CASE NO. 2865 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Argentina  

presented by 

the Confederation of Workers of Argentina (CTA) 

Allegations: The complainant organization 

challenges the decision of the administrative 

authority dated 6 December 2010 invalidating 

the convocation and holding of supplementary 

elections within the CTA 

107. The complaint is contained in a communication from the Confederation of Workers of 

Argentina (CTA) dated April 2011. The CTA sent additional information in a 

communication dated 30 January 2012.  

108. The Government sent its observations in communications dated 11 August, 3 November 

2011 and 15 May 2012. 

109. Argentina has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98).  

A. The complainantôs allegations 

110. In its communication of April 2011, the CTA, a third-level organization of trade unions 

and workers, states that it recently held leadership elections which gave rise to interference 

from the Ministry of Labour, Employment and Social Security (MTESS) (Ministry of 

Labour). Specifically, the CTA states that its complaint constitutes a challenge to the 

decision of 6 December 2010 of the Trade Unions Directorate at the Ministry of Labour 

(file No. 1407454/10) invalidating, for reasons cited in the decision, the convocation and 

holding of supplementary elections within the CTA on 9 December 2010. The 

aforementioned decision states that the basis for holding the meeting of the national 

executive committee at that office on 25 November 2010 with the attendance required by 

the (union) regulations and for convening supplementary elections to be held on 

9 December 2010 in the form prescribed by the aforementioned constitution was not 

correctly established, and so the validity thereof cannot be recognized owing to 

non-compliance with the regulations. 

111. The CTA states, in accordance with the facts which, in its view, represent a violation of 

Convention No. 87, that for the purpose of convening elections to renew the leadership of 

the CTA at national, local and regional level, an agreement was concluded on 

14 September 2010 between lists 1 and 10 ï which both had official authorization to take 

part in the elections ï and the national electoral board to accept arbitration and the 

establishment of an autonomous tribunal for the settlement of electoral disputes in order to 

resolve any disputes that might arise between the lists of candidates in the leadership 

elections due to be held on 23 September 2010. In this way, union autonomy would be 

protected and there would be no involvement on the part of the labour administrative 

authority or any other body of the administration (Ministry of Labour) in internal union or 

electoral disputes. After the elections went ahead on the aforementioned date, the results 
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for some entire districts and for certain polling stations in other districts were the subject of 

challenges by lists 1 and 10, initially made to the national electoral board as the authority 

supervising the elections and subsequently, in accordance with the signed agreement, to 

the autonomous tribunal established by that agreement. 

112. The CTA indicates that, as a result of the various decisions issued by the autonomous 

tribunal for the settlement of disputes further to the challenges from both lists, 

supplementary elections were due to be held in the districts of Misiones, Tucumán and 

Mendoza and at 50 polling stations in another seven districts. According to the CTA, the 

voting which took place in the aforementioned polling stations and districts and was 

declared null and void by the autonomous tribunal represented only 10 per cent of the 

polling stations that took part in the elections on 23 September 2010, the results from the 

remaining 90 per cent of polling stations and districts remaining unchanged in accordance 

with the decision of 22 October 2010 of the national electoral board; this was not contested 

by lists 1 and 10 and, following the obvious deduction of the annulled results, yielded a 

difference of 11,453 votes in favour of list 1. With respect to the appeals that each list 

lodged with the autonomous tribunal in due course, the latter ruled that the results obtained 

in the abovementioned districts should be null and void and that, inasmuch as the void 

results could alter the final result and to meet the requirements of the national electoral 

board, the CTA national executive committee should convene supplementary elections in 

due time and form. 

113. The CTA draws the attention of the Committee on Freedom of Association to the fact that, 

under the regulations of the CTA, the only body with authority to convene elections and, 

consequently, supplementary elections is the national executive committee (section 30). 

On this basis and in conformity with the ruling of the autonomous tribunal, the national 

electoral board (JEN), by an official notification dated 25 October 2010, convened a 

meeting of the national executive committee to be held at 12 p.m. on 1 November 2010, 

stating in the notification that the meeting was pursuant to the ruling of the CTA 

autonomous tribunal for the settlement of electoral disputes, its purpose being that the 

committee would consider convening supplementary elections for the national leadership 

in some provinces and polling stations, in accordance with the majority pronouncements of 

the tribunal. On the same day (1 November 2010), the notary Ms Gabriela Rua Peñavera 

established a formal record of the attendance of 17 members of the national executive 

committee and of their approval of the proposal made by Mr Pablo Micheli to convene 

supplementary elections for 24 November 2010. The meeting, which was convened by the 

national electoral board pursuant to the ruling of the tribunal, was not attended by the 

members of the national executive committee who had stood for election on 23 September 

2010 as list 10 candidates, including the general secretary whose term of office had 

expired, Mr Hugo Yasky. 

114. The CTA states that regardless of the fact that those attending the meeting approved the 

convening of supplementary elections for 25 November 2010, the choice was made to 

continue seeking agreements with the members of list 10 in order to complete the elections 

on the same basis of consensus as in the first part. On account of the complexity involved, 

there would be a need to harmonize modes and forms of composition relating to the 

various disputes that could arise in the different districts. Following intensive negotiations, 

it was agreed between the members of lists 1 and 10 that supplementary elections would be 

held on 9 December 2010. As a result of this agreement and in view of the approaching 

end of the academic year (a settlement of the dispute was urgently needed since teachers 

comprise the membership of the first-level trade union to which the list 10 candidate 

belongs), Mr Hugo Yasky, the former general secretary, sent a registered letter convening 

a new meeting of the national executive committee to be held on 25 November at CTA 

national headquarters. The date already having been agreed, the registered letter reaffirmed 

the proposal to hold supplementary elections on 9 December 2010. 
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115. The registered letter sent to each of the members of the national executive committee, 

summoning them to attend the meeting of 25 November 2010, already specified the date of 

9 December 2010 for the supplementary elections. In this context, on 25 November 2010, 

the persons summoned by Mr Hugo Yasky met at the established time (4 p.m.) at the union 

headquarters and waited for 30 minutes before starting the meeting. Hence, on 

25 November 2010, it was decided to convene supplementary elections in accordance with 

existing agreements and to set the date of 9 December 2010 for the elections, as proposed 

by Mr Hugo Yasky. The decision reached at the national executive committee meeting was 

referred to the national electoral board so that it could issue the convocation for 

supplementary elections for 9 December 2010. On 28 and 29 November 2010, the 

convocation for these supplementary elections was published in the Diario Crónica, a 

national newspaper. The national electoral board then issued decisions dated 26 November 

and 1 December 2010 giving notice of the elections to be held as supplement to those of 

23 September 2010. 

116. The CTA alleges that the former general secretary (Mr Hugo Yasky) surprisingly called a 

new meeting of the executive committee for 9 December 2010, the date set for the 

supplementary elections. At that meeting the secretariat and members ratified the 

supplementary elections by a 16ï15 vote. Thus, at the 9 December 2010 meeting attended 

by 31 members, the supplementary election process was upheld and, as a preventive 

measure should there be any suggestion of the slightest procedural flaw in the convocation 

issued by the national executive committee at its meeting of 25 November 2010, any 

potential technical defect was completely rectified, recognition thus being given with 

formal rigour and scrupulousness to the democratic electoral will of the CTA membership, 

especially those who exercised their right to vote in the elections of 23 September 2010 

and the supplementary elections of 9 December 2010. 

117. Prior to the abovementioned meeting of the national executive committee endorsing all 

decisions taken at the meeting of 25 November 2010, Mr Pablo Micheli, the outgoing 

deputy secretary and general secretary elect of the CTA, was notified on 3 December 2010 

of the opposition made by Mr Hugo Yasky to the challenge to the certification of 

leadership claimed to have been unlawfully extended as of 2 November 2010 by the 

Ministry of Labour, which had prolonged the expired terms of office of the members of the 

national executive committee ñpending the assumption of office by the leaders elected in 

the convened electionsò. In the aforementioned submission Mr Hugo Yasky, apart from 

opposing the challenge to the certification of leadership issued by the Ministry of Labour, 

applied for an ñadministrative declaration of judicial ineffectiveness of the electoral 

convocation issued by list 1ò. The CTA adds that further to the completion of the 

supplementary elections on 9 December 2010, the national electoral board conducted a 

definitive scrutiny on 14 December 2010 of the supplementary elections of the CTA, 

which had been convened on 28 November 2010, held on 9 December 2010 and won by 

list 1 (led by Mr Micheli). The national electoral board then announced the appointment of 

the elected candidates, installing the members of the national executive committee in 

office. It should be noted that the aforementioned action of the national electoral board was 

recorded in notarial deed No. 131 of 14 December 2010. 

118. The CTA alleges that the decision of the Ministry of Labour of 6 December 2010 

constitutes an act of interference on the part of the Ministry. Specifically, this decision 

states that the basis for holding the meeting of the national executive committee at that 

office on 25 November 2010 with the attendance required by the (union) regulations and 

for convening supplementary elections to be held on 9 December 2010 in the form 

prescribed by the aforementioned constitution was not correctly established, and so the 

validity thereof cannot be recognized owing to non-compliance with the regulations. The 

Ministry of Labour does not have competence for the matter which is the subject of the 

administrative act issued in the light of articles 14bis (guarantee of free and democratic 
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trade union organizations) and 75(22) of the National Constitution inasmuch as, since the 

reform of 1994, a series of international human rights instruments recognized as having 

constitutional status have been incorporated into the latter (including ILO Conventions 

Nos 87 and 98, the International Covenant on Economic, Social and Cultural Rights, and 

the International Covenant on Civil and Political Rights). Article 3 of Convention No. 87 

establishes the right of workersô and employersô organisations to draw up their 

constitutions and rules, to elect their representatives in full freedom, to organise their 

administration and activities and to formulate their programmes. Accordingly, the public 

authorities must ñrefrain from any interference which would restrict this right or impede 

the lawful exercise thereofò.  

119. The CTA points out that these rules of interpretation are no different from those confirmed 

by the Supreme Court of Justice of Argentina in the recent ATE and Rossi cases, 

definitively consolidating the method of application of freedom of association in domestic 

law with the scope recognized in the international sphere by the ILO supervisory bodies. 

According to the CTA, all the above clearly shows the obstacles that would deny any 

competence to the Ministry of Labour to establish itself as the supervisory body for trade 

union elections in general, and it is therefore the labour courts that have competence to 

deal with this matter.  

120. In conclusion, the CTA affirms that the Ministry of Labour has no competence to deal with 

its electoral process. The Ministry has violated freedom of association as delineated by the 

Supreme Court of Justice in the light of the principles stated above and the views 

expressed on numerous occasions by the ILO supervisory bodies, the guarantees laid down 

by articles 14bis (guarantee of free and democratic trade union organizations) and 75(22) 

of the National Constitution, ILO Conventions Nos 87 and 98, the International Covenant 

on Economic, Social and Cultural Rights and the International Covenant on Civil and 

Political Rights. In addition, this administrative authority has declared its lack of 

competence in this specific case through the observations made in relation to the approval 

of the amendments to the CTA regulations concerning extension of the categories of 

workers eligible for membership and direct affiliation as a legitimate mode of acquiring 

member status.  

121. The CTA indicates that all of the above clearly shows that the full observance and real 

validity of the guarantee of freedom of association, of the principle of non-interference and 

of the right of trade unions to elect their representatives in full freedom is only compatible 

with a system of legal supervision implemented by independent bodies. In the case of the 

Argentine legal system, the only independent body is the national judiciary. 

122. The CTA reiterates that the issue here is of supplementary elections ordered by an 

autonomous tribunal appointed by lists 1 and 10 and endorsed by the CTA national 

electoral board. Accordingly, such elections could only take place as part of the electoral 

process of which 90 per cent had been completed and which required for its completion 

supplementary elections in three districts (Misiones, Tucumán and Mendoza) and in 

50 polling stations (of another seven districts) where the results had been declared null and 

void by the tribunal whose decisions were binding for lists 1 and 10 and also for the 

national electoral board, which was one of the signatories of the agreement through which 

it came into existence. It should be noted that the Ministry of Labour has competence for 

acts of registration, and it is in this connection that it was notified of the elections of 

23 September and the supplementary elections of 9 December. In an act of deliberate 

confusion, aware of the incompatibility with freedom of association and of the views of the 

ILO supervisory bodies, the act of interference in question is that the 7 December 2010 

decision of the Trade Unions Directorate at the Ministry of Labour was included in the 

notification sent to the authority for registration of the electoral process. 
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123. The CTA also refers in this specific case, in addition to the above, to the exclusion of 

competence decided on by lists 1 and 10 with respect to the autonomy of the CTA, which 

resulted in them signing, on 14 September 2010, the agreement to accept arbitration and to 

establish the autonomous tribunal for the settlement of electoral disputes in the CTA. This 

states, inter alia, that one of the founding principles of the CTA is the strict respect for 

autonomy, which is reflected in its regulations and its history and has been incorporated as 

a value in all its structures. In terms of purpose, both lists state explicitly that the protection 

of the autonomy of associations in electoral matters has been explicitly recognized by the 

ILO and a key consequence of this is non-interference by the labour administrative 

authority or any government body (Ministry of Labour, Employment and Social Security) 

in inter-union and electoral disputes. 

124. The CTA indicates that despite the pledges to respect autonomy and avoid intervention 

from the Ministry of Labour and the judiciary made by the two most representative strands 

of the CTA at the time of the leadership elections (lists 1 and 10), the former general 

secretary instituted legal proceedings to have the supplementary elections held on 

9 December 2010 declared null and void, the competent body being National Labour Court 

No. 26. This involved an application for an innovatory protective measure suspending the 

assumption of office prescribed by the CTA national electoral board. This measure was 

rejected and there was no appeal from the plaintiffs. It is our understanding that pending a 

judicial ruling revoking the autonomous decision of the national electoral board, that 

decision remains fully in force and must be implemented and complied with. However, the 

Ministry of Labour continues to recognize the members whose term of office has expired 

as the CTA leadership, on the basis of an extended term of office and a provisional 

certification of leadership. It should be noted that the object of this request for intervention 

is concerned exclusively with the decision of the Trade Unions Directorate at the Ministry 

of Labour (file No. 1407454/10) invalidating, for reasons cited in the decision, the 

convocation and holding of supplementary elections within the CTA on 9 December 2010.  

125. The CTA states that the subject of the complaint is not an internal dispute within the union: 

on the contrary, it addresses the act of interference from the Ministry of Labour which 

undermines the autonomy of the CTA. Finally, the complainant organization sends a copy 

of the ruling issued by the Labour Court of First Instance, rejecting the action seeking to 

quash the decision to convene the supplementary elections held on 9 December 2010. 

126. In its communication of 30 January 2012, the CTA reiterates that the case refers 

exclusively to the intervention of the Ministry of Labour of 6 December 2010, in which the 

political authority questions the legitimacy of convening supplementary elections. In no 

way is the complaint concerned with the extension unlawfully granted by the Ministry of 

Labour to the leadership whose term of office had expired. The CTA states that on the 

basis of the jurisprudence of the Committee, the national electoral board decided to 

provisionally install in office the leadership elected on 23 September 2010 and in 

supplementary elections on 9 December 2010. The second-instance ruling of Division 

No. 4 of the National Labour Appeals Chamber overturning the first-instance ruling of 

Court No. 26 was appealed against in a complaint to the Supreme Court of Justice in view 

of the rejection of the extraordinary appeal. Under Argentine procedural legislation, an 

appeal does not have a suspensory effect until the court rules on its viability. To date, no 

such ruling has been issued. The CTA alleges that throughout this time no action was taken 

with a view to a further convocation of supplementary elections. 

127. According to the CTA, the list defeated in the elections has no intention of convening 

elections, which would thus enable the CTA to return to normal. The CTA considers that 

the new facts are as follows: (1) the filing of the appeal with the Supreme Court seeking 

revocation of the ruling of the National Labour Appeals Chamber; and (2) the installation 

of the leadership in office pending a definitive decision by the national electoral board.  
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B. The Governmentôs reply 

128. In its communications dated 11 August and 3 November 2011, the Government states that, 

firstly, the submission of a complaint needs to be made in accordance with the procedural 

rules of the Committee on Freedom of Association and the principles of public 

international law relating to labour matters. The ILO supervisory system does not 

recognize individual submissions, only collective ones. Any issue examined in this 

international forum must have the backing of a trade union organization or group of 

workers which the Committee considers sufficient to be regarded as an organization. In 

this case none of the requirements have been met, since the complainant does not have the 

status of elected representative of the CTA on account of the judicial circumstances 

surrounding the actions described, a situation which has not been resolved by the justice 

system. Therefore this lack of official backing is not in conformity with international law. 

Moreover, this issue corresponds to the sphere of public international law and 

consequently follow-up action must be taken by the supervisory bodies, with no 

admittance of the discretionary powers of the Committee on Freedom of Association in the 

treatment thereof, since this is an exceptional situation involving self-limitation of the 

sovereignty of States ï article 53 of the Vienna Convention; according to the Treaty of 

Versailles, States are only obliged to respond if required to do so by an organization of 

workers, international bodies not being obliged to deal with individual cases. Because of 

the above, prior to any proceedings, the complainant must rectify the abovementioned 

omission in order to be in conformity with the provisions of international law relating to 

disputes. The Argentine State refuses to deal with the case until such action is taken, 

without prejudice to the reply set forth below. 

129. The Government sends the second-instance ruling relating to ñConfederation of Workers of 

Argentina (CTA) v. Electoral Board ï amparo proceedingsò (Case No. 51.586/2010), in 

which Division No. 4 of the National Labour Appeals Chamber overturned the 

first-instance ruling of National Labour Court No. 25. Accordingly, the appeals court 

ordered the revocation of the decision in point I of the appealed ruling and upheld the 

application of the CTA requesting the supplementary elections held on 9 December 2010 

to be declared null and void. 

130. In the Governmentôs view, the foregoing confirms what it has stated repeatedly concerning 
alleged unofficial intervention by the Government in the CTA elections: namely, that the 

democratic institutions of the country are wholly functional, and this implies judicial 

scrutiny of acts of government. 

131. The Government affirms that the intervention of MTESS (Ministry of Labour) was 

legitimate and respected collective autonomy in conformity with Convention No. 87 on 

freedom of association because the Ministry of Labour intervened at the request of one of 

the parties involved in accordance with section 56 of Act No. 23551 ï a legal provision 

that was never questioned by the ILO central bodies. The intervention was legitimate 

because the competence of the ñautonomous arbitration tribunalò established by the 

parties, having reached the limits of its competence, declared its task to be completed and 

ordered its self-dissolution on 17 November 2010. There is a legal obligation for the 

administration and for those administrated, namely to protect the property of associations 

that find themselves without leadership. The Government indicates that section 1969 of the 

Civil Code states that any person whose term of office has expired is obliged to continue 

his activities in the form of maintenance tasks, otherwise he will be held liable for damages 

in the event of dereliction of duty; consequently, the action taken by the Ministry was also 

for the benefit of all the parties concerned. The Government has an obligation to fulfil its 

legal duty. The continuation of duties in the form of maintenance tasks following expiry of 

a term of office requires administrative authorization. Consequently, the State also has the 

obligation to adopt measures to maintain the assets of the organization. The decision that 
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extended the term of office of Mr Yasky was restricted to essential institutional acts to 

comply with the requirements of the legislation, which is the general criterion applied by 

the Ministry of Labour in similar situations.  

132. The Government points out that the decision to extend the term of office issued by the 

Ministry of Labour and validated by the judiciary was objective because it provides for the 

extension of all terms of office, the purpose being, precisely, not to interrupt the working 

of the organization. This conduct on the part of the administration is in accordance with 

Article 8(1) of Convention No. 87. Both parties validated the intervention, recognizing this 

competence because all the elections of the organization were subject to scrutiny by the 

Ministry of Labour. 

133. The Government indicates that this legitimacy ï apart from being based on the 

administrationôs own powers and the obligation of the outgoing executive committee ï and 

the correct conduct of the Ministry derives from adequate judicial scrutiny of acts of 

government since the Argentine system is among the most rigid and militant and the action 

of the administrative authority results from a procedure that was validated by the Supreme 

Court of Justice in ñJuárez Faustino et al. v. Ministry of Labour and Social Security ï 

Trade Unions Directorate-General ï amparo proceedingsò (Cases Nos 313 and 433). This 

is the context in which section 61 of Act No. 23551 must be taken: ñAll definitive 

decisions of the labour administrative authority concerning matters governed by this law, 

once the administrative channels have been exhausted, may be subject to judicial challenge 

by means of an appeal or summary proceedings, as appropriate, and in the form established 

by sections 62 and 63 ... .ò 

134. The actions of the Ministry of Labour were validated by the judiciary on two occasions: 

first, at the outset, when the protective measure requested by the sector of Mr Hugo Yasky 

for the legal reasons described above was issued and which was ignored by the opposing 

party, which acted outside the law because the election procedure was launched ï and this 

gave legitimacy to the action of the Ministry of Labour; second, through the appeal ruling, 

which confirmed the cancellation of the election results, as already notified to the 

Committee, and which forms part of these actions. The action of the Ministry of Labour is 

part of a functional intervention complementary to the administrative acts at the disposal of 

the executive authority. 

135. The Government adds that, initially, no reference will be made in the present reply to the 

statements of the complainants referring to the conduct of the parties to the electoral 

process since these are not matters for the Government to assess and are currently under 

examination in the justice system. The reply will therefore be limited to the intervention 

that was appropriate for the Government in the context of the principles of freedom of 

association and will only refer to the activity of the parties in so far as they relate to the 

activity of the State, which, as already indicated, occurred in the context of constitutional 

principles and guarantees and, moreover, in accordance with the principles of freedom of 

association, particularly Article 3 of ILO Convention No. 87. Without prejudice to this, it 

should be noted that the terms of the submission suggest an intent that goes beyond that of 

an international complaint, using the latter as an instrument to serve internal purposes, 

obstructing and distorting the action of the State, when the complainants themselves have 

engaged in conduct similar to that challenged in the submission. 

136. As regards the circumstances prior to the intervention of the Ministry of Labour, the 

Government states that the CTA held elections on 23 September 2010, in which the 

Ministry did not intervene, respecting in all its terms the commitment to arbitration signed 

by competing lists 1 and 10 and the national electoral board of the CTA itself. This process 

concluded with the partial cancellation of the election, by decision of the independent 

body, on grounds of observed electoral fraud, as revealed by copies of the judgments of the 
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autonomous arbitration tribunal. As a result of the declaration of partial nullity, the 

arbitration tribunal declared that it would be necessary to hold supplementary elections in 

all provincial and local districts and at all polling stations where the results were cancelled. 

In the Governmentôs opinion, the statement that even if the challenges had been accepted 

they would only represent 10 per cent of the electorate is irrational; the Government 

considers this to be a dogmatic statement which is not substantiated by any documentation. 

137. The intervention of the Ministry of Labour was at the request of one of the parties 

following a practice based on a judicial ruling which established that it was appropriate, 

and so there was a logical and natural sequence in the situation. Indeed, the autonomous 

arbitration tribunal considered its task completed and ordered its own dissolution on 

17 November 2010, declaring itself no longer competent to deal with the matter, after 

issuing decisions on all appeals that were submitted to it. Moreover, it maintained that, 

when the leadership reached the end of its term of office on 30 September 2010 and with 

appeals pending before the autonomous arbitration tribunal against the results announced 

by the CTA electoral board, the signatories to the arbitration agreement requested the 

independent body to take a decision with regard to extension of the term of office of the 

CTA leadership but the autonomous tribunal declared that it had no competence to that 

effect. 

138. As regards the intervention by the Ministry of Labour to preserve trade union autonomy in 

line with the requests made by the complainants on other occasions, the Government 

declares that, first, the complainant has not made any observation regarding the substantive 

content of the decision. In other words, there is no discussion regarding the Ministryôs 

statement that in the administrative actions the basis for the presence required by the 

regulations for the meeting of the executive committee on 25 November was not correctly 

established, a matter which is being examined by the courts. The complainant, in the initial 

submission regarding labour matters, merely criticizes the ñtimeliness, value and 

appropriateness of the interventionò and refers to a series of considerations and evaluations 

relating to the views of the ILO supervisory bodies which are not applicable in this case, 

for various reasons which will be examined in detail below but which can be summarized 

in terms of Argentine law being one of the strictest in the international system as regards 

the supervision of administrative acts. 

139. Consequently, the acts undertaken by the administration are fully compatible with the 

provisions of articles 14bis and 74(22) of the Constitution, contrary to the claim made by 

the complainant organization, and the various freedom of association cases that are 

unconnected with the reality of the country, in terms of both circumstances and legal 

aspects, are not applicable. Hence it should be noted that the criticism of the complainant 

relates to the administrative decision to extend the expired term of office of the 

leadership ï including the plaintiffs ï for practical reasons concerned strictly with 

maintaining the administrative functioning of the organization because the channels 

established by the parties themselves for the implementation and safeguarding of the 

election process had been exhausted. The Government points out that both parties 

validated the intervention in recognition of this competence and on the basis put forward 

by the administration to extend the term of office of the leadership, which, specific and 

clearly limited as it was, was also validated by the judicial system in the two pending cases 

ï the dispute between the parties is before the courts ï since no ruling was issued ordering 

the extended leadership to be changed. 

140. The Government states that, as the Committee on Freedom of Association is aware, 

section 58 of Act No. 23551 establishes that the Ministry of Labour is the sole executive 

authority with regard to trade unions. On 29 October 2010, the National Trade Unions 

Directorate received a submission from Mr Hugo Yasky in which, referring to his status of 

general secretary of the CTA whose term of office had expired on 30 September 2010, he 
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stated that since there had been no definitive result to the elections and that supplementary 

elections would be necessary in a number of districts in 11 provinces with the involvement 

of some 300,000 voting union members, he asked the certification of leadership to be 

renewed on a provisional basis until such time as the organization resumed normal 

functions. Mr Yasky requested such a decision as a matter of urgency with a view to taking 

essential action regarding administration of the CTA assets and to convening the necessary 

supplementary elections so that the organization could return to normal, taking particular 

account of the fact that, under section 30 of the CTA regulations, any decision to call 

elections is a matter for the national executive committee of the CTA. 

141. In the light of the issue raised concerning the elections held on 23 September 2010 and 

taking into account that the terms of office of the members of the executive committee had 

expired on 30 September 2010, the National Trade Unions Directorate extended the terms 

of office of the leadership on 2 November 2010 subject to the limits stated, namely until 

the assumption of office of the leaders elected in the new elections which were due and in 

order to perform the necessary tasks to conserve and manage the assets of the CTA. The 

continuity of the term of office of the leadership registered in the abovementioned 

administrative department and within the limits stated constitutes a uniform and customary 

criterion that was applied previously by the labour administration in similar circumstances, 

including with respect to the CTA itself in 2006. In the light of the above, the complainant 

organization lacks veracity and contravenes its own proceedings. 

142. The Government also adds that section 56(4), second paragraph, of Act No. 23551 states as 

follows: ñIn the event of the absence of leadership within a workersô trade union or the 

body to which leadership duties have been assigned, and in so far as the regulations of the 

association concerned or of the federation of which it forms a part have not established any 

means of regularizing the situation, the executive authority may also appoint an official to 

perform the necessary tasks or to regularize the situation.ò This is also without prejudice to 

the fact that section 56(4), first paragraph, of the Trade Unions Act authorizes the Ministry 

of Labour to ñcall elections for bodies which are responsible within workersô organizations 

for the governance, administration and supervision of the acts undertaken by the latter, and 

also for performing any other acts needed for the appointment of the members of these 

bodies through the elections. To this end they may also appoint the persons who will be 

responsible for performing those acts. All of the above applies in cases where, further to 

being instructed to do so, the body authorized to take the action concerned fails to execute 

the instruction within a set period of time.ò 

143. The criterion applied by the labour executive authority to cases of absence of leadership 

consists of providing for the temporal continuity, within a restricted scope, of the most 

recent certified leadership so that the latter may complete the electoral process and other 

internal union action required to restore normal functioning. This is the most appropriate 

approach inasmuch as this preserves the autonomy of trade unions which go through such 

a situation of institutional abnormality, instead of having direct intervention from the 

administrative authority in the internal affairs of such organizations. Hence there are no 

doubts concerning the rationality of the action taken by the State as regards extension of 

the term of office. 

144. As regards the timeliness of the administrative intervention and its lack of arbitrariness and 

the scrutiny of administrative acts by the judiciary, the action of the Argentine State can 

never entail any risk of arbitrariness that undermines collective autonomy or violates the 

provisions of articles 14bis and 75(22) of the Constitution. This is because the voluntary 

action taken by the administration was a choice of both parties recognizing reasonable 

conduct in the action of the State. Furthermore, in terms of legal certainty on the basis of 

the Constitution, the complainantôs claim that the conduct of the administration violates 

Article 3 of Convention No. 87 and is therefore at fault is baseless. The complainant refers 
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throughout its submission to a series of opinions of the Committee supposedly asserting 

that the intervention of the State might be arbitrary. However, as stated above, a closer 

look at the legislation of Argentina shows that the system is far from allowing any 

possibility of ñarbitrarinessò since there is constant, ongoing supervision by the highest 

levels of the judiciary. 

145. The Government explains that prior to the elections of 23 September 2010, the CTA 

submitted all elections to inspection by the National Trade Unions Directorate without any 

challenges being made to the scrutiny of the administrative authority or any questioning of 

the constitutional nature of section 15 of Decree No. 467/88. Accordingly, the application 

of section 15 of the regulatory decree is justified by the need to ensure the effective force 

of the constitutional principle of internal trade union democracy established in article 14bis 

of the National Constitution and in section 8 of Act No. 23551, as upheld by the Supreme 

Court of Justice in ñJuárez, Rubén Faustino et al v. Ministry of Labour and Social Security 

(National Trade Unions Directorate) ï amparo proceedingsò, 10 April 1990 (Cases 

Nos 313 and 433). 

146. The Government affirms that the intervention of the Ministry was not of its own accord but 

at the request of the parties and in line with an existing legal ruling of the Supreme Court 

of Justice. Both parties had asked the Ministry to extend the term of office in the last two 

elections; on the first occasion, this was done by the complainant. The extension of the 

term of office includes the retention by the complainants of the posts that they held before 

the elections, thereby avoiding any kind of legal objection preventing international 

representation of their sector at the Conference, and with no risk of delays as claimed. The 

issue is currently being examined by the courts and so the objection based on the 

complainantôs quotations from the opinions of the supervisory bodies, to the effect that the 

administrative decision might be arbitrary, is also invalid. The justice system has not 

changed the decision to extend the term of office or issued any protective measure that 

would reduce its impact; nor has the complainant questioned the content of the decision at 

the international level. Hence it cannot be alleged that the intervention of the Ministry was 

arbitrary, quite apart from the criticisms made in the complaint regarding the conduct of 

the opposing party, which, as stated above, is not party to the discussions with the 

Ministry. 

147. Finally, the Government reiterates that the status of general secretary of the CTA invoked 

by the complainant, Mr Pablo Micheli, lacks documentary support, according to the 

relevant procedures at the National Trade Unions Directorate. Nor has it been validated, up 

to the date of the present submission, in the court proceedings in progress: ñMicheli, Pablo 

v. Ministry of Labour ï amparo proceedings (Case No. 54.788/10) and ñConfederation of 

Workers of Argentina (CTA) v. CTA National Electoral Board ï amparo proceedingsò 

(Case No. 51.586/10), both of which are before National Labour Court of First Instance 

No. 26 in Buenos Aires. 

148. The Government adds that, with regard to the statement by the complainants that 

Mr Micheli constitutes the sole valid representative as an officer appointed by the CTA 

electoral board, it refers to the administrative act of 6 December, which was confirmed by 

the judicial body, extending the term of office of the existing leadership, as shown by the 

complainantôs own documentation ï a ruling by the prosecutor and by the second 

officiating magistrate. Both this and the previous judicial ruling both before and after the 

supplementary elections ruled in favour of maintaining the existing committee, bearing in 

mind that the extension of the term of office established in the administrative act has 

precise limits geared to convening new elections in the same conditions, form and manner 

as the previous elections, as requested by the complainant, in which an extension of the 

term of office had also been requested. Furthermore, the administrative action was at the 

request of one of the parties when the competence of the autonomous tribunal set up by 
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mutual agreement of the parties to the dispute had been exhausted. In short, the ministerial 

action was validated with its limited scope of competence, in which the extension of the 

term of office was granted for the sole purpose of performing tasks to maintain the 

functioning of the trade union organization; this is the sole activity performed by the 

administration. 

149. The Government reiterates that the intervention of the Ministry of Labour was at the 

request of one of the parties, in a context of absolute freedom, in accordance with a remedy 

which both parties have used when established judicial review channels have been 

exhausted and with judicial scrutiny of the administrative act. 

150. The Government indicates that it is inappropriate to link the present case to quotations 

from opinions of the ILO, stating that the intervention of labour ministries accompanying a 

judicial submission should not have a suspensory effect on the validity of that election 

pending the final outcome of the judicial action. In this case, contrary to what was quoted, 

the judicial action was instituted not by the administration but by one of the interested 

parties requesting a protective measure. Moreover, the ILO has never questioned 

administrative intervention on the part of the executive authority in so far as there are 

adequate judicial controls. In the present case the administrative act was reviewed by two 

judges, who deemed the act to be reasonable, at least as regards the extension of the term 

of office, since the election had been conducted. In the first case, when Mr Hugo Yasky 

requested the preventive suspension of the elections of 9 December 2010 and the 

protection of trade union rights ï section 47 of Act No. 23551 ï the magistrate duly took 

account of the reasonableness of the administrative act, which was analysed in substantive 

and procedural terms. In more technical terms, it could be said that the administrative act 

was evaluated by the Public Prosecutorôs Office, which also endorsed the act. 

151. The second evaluation was made by the current officiating magistrate who overturned the 

innovatory protective measure and upheld the decision of the administration regarding the 

leadership, with the limits and purpose prescribed by the Ministry of Labour. There is no 

doubt whatsoever that the decision of the administration was subjected to judicial scrutiny 

on two occasions, its judicial value being assessed both times. This applies in particular to 

the second magistrate who, even at the level of the Public Prosecutorôs Office, conducted a 

thorough analysis of the position of both parties to the dispute and examined the value of 

the administrative act issued by the Ministry and the administrative act issued by the 

electoral board of the trade union determining the presumption of sufficient legitimacy of 

the ministerial decision to endorse the extension of the terms of office, within the limited 

scope of administrative decision-making. 

152. In other words, nobody can doubt that the judicial controls functioned properly. This is in 

line with the judicial interest in protecting freedom of association; consequently, there was 

no act by the administration which distorted, obstructed or modified any trade union right. 

This is a dispute that started at the administrative level and is now being examined at the 

judicial level with all constitutional guarantees and international labour instruments in 

force in Argentina. The Ministry has taken measures aimed at ensuring the maintenance 

that was necessary. 

153. The Government adds that before 9 December 2010 the intervention of the Ministry 

originated on the basis of a convocation for supplementary elections published in a Buenos 

Aires newspaper on 26 and 27 November 2010, calling elections to be held on 

9 December, at the request of list 10. This is the last action of the Ministry since despite 

the decision of the labour department suspending any elections the process continued, 

giving rise to a judicial application for protective measures from list 10, whereby the 

officiating magistrate suspended the act of 9 December 2010, validating the extension of 

the term of office. The complainant organization claimed that it was not notified in time 
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and so the elections went ahead, subsequently giving rise to other situations unconnected 

with this challenge in the local judicial sphere but whose repercussions as regards the legal 

action produced a situation of moral violence with respect to the officiating magistrate, 

who transferred competence to another magistrate (Labour Court No. 26), who confirmed 

the extension of the term of office. 

154. According to the Government, the important thing is that when the Ministry adopted the 

measure there was no winner in the election and hence it was bound to invalidate any 

holding of elections on 9 December 2010. For the administration, it was a question of an 

event which did not take place under its jurisdiction but under judicial jurisdiction and 

hence outside the supervisory scope of the international body, which is obliged to focus on 

the specific act undertaken by the Ministry of Labour, namely the extension of the term of 

office for specific purposes which was validated by the courts, since it is this which has 

judicial consequences. Hence, it is a matter for the State as far as the continuing validity of 

elections further to the challenge is concerned and pending a definitive decision, the 

elections are monitored from the start by the judicial authorities and fall outside the 

competence of the labour department, in accordance with the principles of freedom of 

association. 

155. The Ministry intervened because the trade union organization was without leadership, the 

term of office having expired, and the leadership was extended exclusively for 

administrative tasks that were necessary prior to the elections; this is the only thing that 

must be considered in the international jurisdiction, since these are the sole effects of the 

decision of the administration which affected third parties and entered the sphere of 

freedom of association. Otherwise, the judiciary has taken action since the outset and this 

action of the State is in line with the interests protected by freedom of association. There is 

unanimous international recognition that the administration may take steps to preserve the 

functioning of trade union organizations. What the Ministry did was to exercise the 

administrative authority that exists in legislation all over the world, subject to strict judicial 

supervision, whose act was endorsed on account of its reasonableness. Accordingly, the 

complainant has focused on the intervention of the Ministry and in these terms the 

international dispute has remained blocked; the action of the judiciary and the evaluation 

thereof within the supervisory system has been excluded from this international dispute. 

The Government wishes to avoid further confusion and distortions in addition to those that 

already exist in this matter. 

156. The Government points out that certain statements by the complainant seek to slow down, 

distort or influence both the work of this international body and that of the judiciary in 

Argentina. Situations of non-existent privileges are claimed, thereby misleading the ILO. 

The same misleading action is seen in the bogus claim of recognition of the validity of the 

elections by the labour administration, when the action by the Ministry predates the 

holding of the elections; at the time the elections were held, competence lay with the 

judiciary further to the issue of a protective measure. In any case, it is for the judiciary to 

make the assessment. It is a matter of criteria of judicial appraisal, which must be 

respected. The complainant organization also seeks to mislead by appearing to claim that 

views expressed by the supervisory system can influence the judicial process in the context 

of legitimate recognition of the competence of the State with adequate judicial scrutiny. 

According to the Government, the Supreme Court of Justice ruled that judicial appraisal 

could not be subject to influence by the opinions of the ILO supervisory bodies. 

157. Finally, the Government concludes that the complainant causes confusion by citing cases 

of ILO jurisprudence, ascribing impossible conduct to the administration, since decisions 

were called for on a matter which was not under its jurisdiction. The work of the Ministry 

ceased before the elections and so it did not officially establish any winner. The conduct of 

the Ministry was in line with the international rulings on the matter. It restricted itself to 
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extending a term of office prior to the elections as part of the task of recording anomalies 

in the election process, the discussion of which is a judicial matter. What is beyond 

discussion is the judicial confirmation of the extension of the term of office for the 

performance of administrative acts. In its communication of 15 May 2012, the Government 

indicates that the issue of the CTA elections is currently before the judicial authorities and 

thus outside the Ministryôs competency. It would therefore be totally inappropriate for the 

Ministry of Labour to intervene in any way.  

C. The Committeeôs conclusions 

158. Before examining the substance of the allegations, the Committee notes the Governmentôs 
statements to the effect that: (1) the ILO supervisory system does not recognize individual 

submissions, only collective ones, and that any issue examined in this international forum 

must have the backing of a trade union organization or group of workers which the 

Committee considers sufficient to be regarded as an organization; and (2) in this case 

none of the requirements have been met, since the complainant (the Government refers to 

the union officer who signed the complaint, Mr Micheli) does not have the status of elected 

representative of the CTA on account of the judicial circumstances surrounding the actions 

described. The Committee observes that the complaint alleges interference by the 

Government in the electoral process of the CTA and that the complainant considers that 

the list headed by Mr Micheli won the elections, with this union official having been 

appointed general secretary. The Committee therefore considers that the issues of 

substance raised in the case should be examined. 

159. The Committee observes that in the present case the complainant organization states that, 

for the purpose of renewing the national, local and regional leadership of the CTA, 

elections were held on 23 September 2010 and that, as a result of challenges to the 

electoral process, the autonomous tribunal of the CTA declared the voting that took place 

at 10 per cent of the polling stations null and void (the results in the remaining 90 per cent 

were upheld, according to the complainant, and this was not contested by any of the 

electoral lists and the deduction of the annulled results yielded a difference of more than 

11,000 votes in favour of the list headed by Mr Micheli), supplementary elections were 

convened for 9 December 2010, and these were won by the electoral list headed by 

Mr Micheli. The Committee notes that the complainant contests the decision of 

6 December 2010 of the administrative authority (file No. 1407454/10) invalidating the 

convocation and holding of supplementary elections within the CTA on 9 December 2010 

(i.e. the call for elections which, according to the complainant, affected 10 per cent of the 

polling stations).  

160. The Committee notes that the Government in its reply upholds the legality of the decision 

of the administrative authority of 2 November 2010 to extend the term of office of the CTA 

leadership. However, the Committee observes that the complaint is not concerned with this 

issue but with the decision of the administrative authority invalidating the convocation and 

holding of supplementary elections within the CTA on 9 December 2010. The Committee 

notes the Governmentôs statements that: (1) the intervention of the MTESS was legitimate 

and respected collective autonomy, in conformity with the National Constitution and 

Convention No. 87; (2) on completion of the electoral process of the CTA on 23 September 

2010, the autonomous arbitration tribunal of the CTA ruled that it was necessary to hold 

supplementary elections in all provincial and local districts and polling stations where the 

results had been annulled (thereby concluding its tasks and being automatically 

dissolved); (3) the statement of the complainants that even if the challenges had been 

accepted they would only represent 10 per cent of the electorate is irrational; according to 

the Government, this is a dogmatic statement which is not substantiated by any 

documentation; (4) Division No. 4 of the National Labour Appeals Chamber overturned 

the first-instance ruling of National Labour Court No. 26 and ordered the supplementary 



GB.315/INS/3 

 

42 GB315-INS_3_[2012-06-0081-1]-En.docx 

elections held on 9 December 2010 to be declared null and void (the complainant filed an 

appeal with the Supreme Court of Justice seeking revocation of this judgment); (5) the 

foregoing confirms that the democratic institutions of the country are wholly functional, 

and this implies judicial scrutiny of acts of government; and (6) the issue of the CTA 

elections is currently before the judicial authorities and thus outside the competency of the 

Ministry of Labour. 

161. In the light of the above, as regards the decision of the administrative authority of 

6 December 2010, challenged by the complainant, which invalidated the convocation and 

holding of supplementary elections within the CTA on 9 December 2010, the Committee 

reminds the Government that any intervention by the public authorities in trade union 

elections runs the risk of appearing to be arbitrary and thus constituting interference in the 

functioning of workersô organizations, which is incompatible with Convention No. 87, 

Article 3, which recognizes their right to elect their representatives in full freedom [see 

Digest of decisions and principles of the Freedom of Association Committee, fifth 

(revised) edition, 2006, para. 429]. 

162. Finally, regretting the time that has elapsed without a definitive solution to the electoral 

dispute within the CTA, which without doubt seriously undermines the functioning of this 

organization, the Committee firmly expects the judicial authorities to take a decision on all 

the pending issues in the very near future. The Committee requests the Government to keep 

it informed in this respect. 

The Committeeôs recommendation 

163. In the light of its foregoing conclusions, the Committee invites the Governing 

Body to approve the following recommendation: 

 The Committee regrets the time that has elapsed without a definitive solution 

to the electoral dispute within the Confederation of Workers of Argentina 

(CTA), which without doubt seriously undermines the functioning of this 

organization, and firmly expects the judicial authorities to take a decision on 

all the pending issues in the very near future. The Committee requests the 

Government to keep it informed in this respect. 
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CASE NO. 2873 

DEFINITIVE REPORT 

 

Complaint against the Government of Argentina  

presented by 

ï the United Trade Union of Education Workers of Mendoza 

(SUTE) and 

ï the Confederation of Education Workers of Argentina (CTERA)  

Allegations: The complainant organizations 

challenge a decree and ordinance issued by the 

authorities of the city of Mendoza which in their 

opinion denies and penalizes the right to 

demonstrate collectively 

164. The complaint appears in a communication from the United Trade Union of Education 

Workers of Mendoza (SUTE) and the Confederation of Education Workers of Argentina 

(CTERA) dated 4 May 2011. 

165. The Government sent its observations in a communication dated 13 February 2012. 

166. Argentina has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 

A. The complainantsô allegations 

167. In their communication dated 4 May 2011, SUTE officially registered as trade union 

No. 866 by the Ministry of Labour, Employment and Social Security, and the CTERA 

alleges that two pieces of legislation have been adopted that are prejudicial to the interests 

of education workers in the Province of Mendoza who are members of CTERA and of 

other workers in the Province. The legislative acts are in serious breach of the principles 

laid down both in international law and in Argentinaôs own legislation with respect to 

freedom of association. The legislation that the complainants challenge is as follows: 

Decree No. 863 issued by the mayor of the city of Mendoza and published in the Official 

Gazette of the Province of Mendoza on 30 June 2008, and Ordinance No. 3016 issued by 

the Deliberating Council of the municipality of Mendoza, which was never applied to the 

SUTE or its representatives until 4 August 2002. 

168. The complainant organizations consider that these municipal orders are in breach of 

Article 3 of the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), ratified by Argentina on 18 January 1960, inasmuch as the 

Convention guarantees workersô organizations the right to organize their activities and to 

formulate their programmes. They state that the public authoritiesô interference in these 

matters is liable to prevent or hinder the legal exercise of those rights. They add that the 

regulations issued by the municipality were challenged in the Supreme Court of Justice of 

the Province of Mendoza, through the only channel provided for in the Provinceôs Civil 

Code of Procedure, in a bid to have them declared unconstitutional. The appeal was lodged 

with the Second Chamber of the Supreme Court as case No. 94017, ñUnited Trade Union 

of Education Workers against the Municipality of Mendoza, on grounds of 

unconstitutionalityò. 
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169. The appeal was rejected by the Court without refuting the grounds advanced by the 

complainant and in violation of the latterôs right to offer and produce evidence, which is a 

manifest infringement of article 8.1 of the American Convention on Human Rights. The 

ruling was not challenged judicially, despite the fact that the Supreme Court of Justice of 

Argentina regularly does so, pursuant to article 280 of the Code of Civil and Commercial 

Procedure which empowers it to overturn both extraordinary federal appeals and direct 

appeals or complaints at its own discretion (this is the only judicial channel for obtaining a 

review of a decision handed down by the Supreme Court of Justice of a province). 

Moreover, the case law of both the Supreme Court of Justice of Mendoza both of the 

Province of Mendoza and the federal Supreme Court of Justice has repeatedly confirmed 

that the latter is not competent to hear cases involving provincial public law. This has led 

to a de facto situation in which the formal admission of extraordinary appeals and/or 

complaints has been left purely and simply to the discretion of the said Supreme Courts.  

170. According to the SUTE and CTERA the provisions that they are challenging violate the 

terms of ILO Convention No. 87 in so far as they prohibit and punish (by the imposition of 

fines and the threat of imprisonment) the holding of collective demonstrations within the 

capital of the Province of Mendoza. Decree No. 863/2008 reads as follows: 

Article 1 ï Use of the esplanade of the municipality shall be authorized for the holding 

of demonstrations and similar events within the city of Mendoza and, on such occasions, the 

venue shall be fitted out with adequate platforms and loudspeakers free of charge. The parties 

concerned must accordingly submit a request the Executive Department at least 48 hours prior 

to the event, indicating the name and address of the organization and of its legal or statutory 

representative, with the number of the relevant identity document, as well as the time the event 

is scheduled to start and to finish. 

Article 2 ï Demonstrations and similar events starting from any location other than that 

indicated in the preceding article shall proceed along the sidewalks, duly respecting pedestrian 

crossings and traffic signals. 

Article 3 ï The presiding Court of Misdemeanours shall be immediately notified of any 

failure to abide by the municipal regulations in force. The enforcement of the penalties 

provided for under ordinance No. 3016/13603/90 shall be the responsibility of the Directorate 

of Traffic of the municipality of Mendoza. 

Article 4 ï Cultural, sporting, educational, governmental and religious events involving 

the use of public roads within the meaning of Ordinance No. 3016/13603/90 shall be subject 

to prior authorization by the Executive Department, for which purpose a request must be 

submitted at least 72 hours prior to the event in accordance with Act No. 3909. 

Article 5 ï This provision shall be publicized as broadly as possible through the Press. 

Article 6 ï This provision shall be published, communicated and included in the Book of 

Decrees. 

171. The complainants go on to state that article 1 of Ordinance No. 3016 of 1990, which was 

applied to the SUTE for the first time in August 2008, stipulates: ñThe holding of any type 

of event on public thoroughfares within the area comprising the streets known as Patricias 

Mendocinas, Rioja, Córdoba, Godoy Cruz, Colón and Vicente Zapata is prohibited, other 

than the holding of events which by their size and conduct do not hinder the normal 

movement of pedestrians and vehicles; such events may be authorized by the Executive 

Departmentò. Decree No. 863/2008 stipulates: ñArticle 3 ï The presiding Court of 

Misdemeanours shall be immediately notified of any failure to abide by the municipal 

regulations in forceò. This refers to article 38 of the Code of Misdemeanours of the 

municipality of Mendoza, which stipulates: ñAny person who disregards a legal provision 

adopted by the competent authority in the interests of justice, public safety or health shall, 

unless the act constitutes a more serious offence, be sentenced to 30 days under arrest or to 

a fine of up to 3,000 pesosò. 
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172. According to the complainants, the municipality of Mendoza has clearly provided not only 

that trade unions that organize demonstrations be fined but also that the Court of 

Misdemeanours should be duly notified; the latter may order union officials or any workers 

participating in a march to be placed under arrest for up to 30 days. In other words, both 

the Ordinance and the Decree being challenged lay down rules of conduct which, if 

disobeyed, give rise immediately to a fine and/or up to 30 days under arrest. As can be 

seen from the provisions referred to, the fines are applicable both to the trade union that 

convenes a demonstration and to the workers who take part in it. This means that the 

municipality may impose a fine that is equal to two or three times the average wage of a 

member of the teaching staff, and even more in the case of non-teaching staff; at the same 

time, there is a real possibility that both union officials and workers taking part in a 

demonstration may be placed under arrest. 

173. The complainants explain that Argentinaôs Constitution establishes that the State is a 
national unit comprising Provinces which retain powers that are not vested in the federal 

Government and that in turn the latter recognize an internal political division (articles 121 

to 123 of the Constitution). These internal political units are known in the Provinces as 

municipalities and, as in the case of the city of Mendoza, as departments. Each department 

possesses an executive governing body (the Office of the Mayor) and a deliberating body 

(the Deliberating Council). The powers of the municipalities are set out in general terms by 

the national Constitution (autonomy); in the case of the Province of Mendoza, these 

powers are governed by Mendozaôs provincial Constitution, as established by the latter, are 

complemented by Provincial Act No. 1709 (the Municipalities Organic Act). The city of 

Mendoza is the capital of the Province (article 2 of the provincial Constitution) and the seat 

of all the provincial authorities (executive, legislative and judiciary). 

174. The headquarters of the General Directorate of Schools, which is the principal employer of 

education workers, is in the city of Mendoza, where numerous private employers (private 

management schools) are also located. The municipal regulations challenged by the 

complainants impede the peopleôs exercise of their right to demonstrate collectively, and 

therefore also that of the SUTE and of its members. The SUTE has already been 

sanctioned for exercising the right to demonstrate collectively, having been heavily fined 

for that reason since August 2008.  

175. The complainants maintain that the restrictions they are challenging have no legal basis. 

On the contrary, the Provincial Transit Act currently in force provides explicitly for the 

possibility of using public thoroughfares for demonstrations (article 73, Act No. 6082). 

Even the law that was in force when Ordinance No. 3016 was adopted contained no 

provision prohibiting the use of public thoroughfares for demonstrations or requiring 

authorization for such purposes. Article 3 merely stipulates that the Directorate of Traffic 

of the Province of Mendoza may make temporary arrangements for the movement of 

people and vehicles when circumstances so demanded for reasons of public order and 

safety (article 3(c), Act No. 4305). Moreover, the restrictions denounced by the 

complainants have no basis in fact since, under the pretext of regulating peopleôs right, 

they curtail the right to demonstrate only when the demonstration is in support of a demand 

or complaint; any other demonstration is allowed to take place even if it makes it 

impossible for people to move about and irrespective of the extent or degree to which 

traffic is disrupted. The ban applies to the entire territory of the municipality of Mendoza 

and thus prevents the exercise of freedom of association even in the limited sense of 

freedom of action and freedom to demonstrate in support of demands made of the workersô 

employers and/or the public authorities.  

176. According to the complainants, the ban on the use of public areas in exercise of the right to 

demonstrate is an infringement of the fundamental principles laid down in Articles 19, 20.1 

and 29.2 of the Universal Declaration of Human Rights (UDHR), Articles 3, 4, 5.1, 8.1(a) 
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and (c), 8.2 and 8.3 of the International Covenant on Economic, Social and Cultural Rights 

(ICESCR) and Articles 2.1, 3, 19.1, 19.2, 21, 22 and 26 of the International Covenant on 

Civil and Political Rights (ICCPR). The municipal Decree challenged by the complainants 

maintains that mass demonstrations in support of a demand or complaint ñentail the 

restriction of other individual and collective rights and cause traffic congestion and 

disruption in the city which pose difficulties for people and for private vehicles buses that 

use the thoroughfares every day and whose legitimate rights are thus affectedò. 

Consequently, such demonstrations are prohibited anywhere other than on the esplanade of 

the municipality, whereas other ñeventsò are specifically authorized under article 4 of the 

Decree. In other words, it is only when the ñeventsò are in support of a demand or 

complaint that they constitute undesirable and reprehensible conduct, while sporting, 

religious, government-sponsored and other events supposedly do not disrupt traffic. 

Moreover, according to the Decree challenged by the complainants, collective and mass 

demonstrations that are not in support of a demand or complaint do not restrict other 

peopleôs individual rights or cause traffic congestion, or at least do not do so to the point 

where they need to be prevented, as in the case of demonstrations by workers demanding 

better wages or better working conditions or voicing their opinions, demands or 

complaints. 

177. According to the complainants, the Decree they are challenging requires demonstrators ï 

when marching in support of a demand or complaint ï to keep to the sidewalks and 

observe traffic signals or to meet on the esplanade in front of the municipality; this shows 

clearly that the Decree prevents freedom of expression and demonstrations only when 

workers meet to inform their fellow citizens publicly of their working conditions and their 

demands. Such activities as these are punishable by fines and possibly by up to 30 daysô 

imprisonment without any justification, since Decree No. 863/2008 is obviously not 

concerned with the flow of traffic or the use of public spaces but is aimed simply at 

preventing demonstrations in support of a demand or complaint, which is an essential and 

universal means of expression of workers all over the world. The Decree also strikes a 

blow against the right to establish trade unions and to participate in union activities, since 

it imposes restrictive conditions on demonstrations that it does not impose on associations 

that are not concerned with lodging complaints or demands with the authorities or with 

employers. 

178. The complainants state that it is abundantly clear that the Decree violates the principle of 

equality. Denying the complainants and their representatives the use of public areas is the 

method that the municipality has chosen to restrict their freedom of association while in 

practice there is no such ban on other people or groups in exactly the same circumstances. 

The wording of international treaties varies, but Article 1 of the UDHR and Article 3 of the 

ICESCR refer to the equality of all human beings in dignity and rights and to their equal 

right to enjoy all their rights, thereby consecrating or recognizing the right to equality in 

the same way as do Articles 2.1 and 3 of the ICCPR. This principle of international human 

rights law has been grossly violated by the Decree challenged by the complainants, 

inasmuch as it deems reprehensible only those trade union demonstrations or other mass 

demonstrations in support of demands and complaints. 

179. The complainants add that the regulation they are challenging violates the principle of 

legality embodied in the aforementioned international treaties, all of which stipulate that 

the exercise of recognized rights are subject only to restrictions provided for in law. Decree 

No. 863/2008 does not comply with the restrictions imposed by law and is not itself a law. 

180. It is the complainantsô understanding that any rule or regulation that restricts or regulates 
human or constitutional rights or other fundamental guarantees must be adopted by a 

democratically elected legislative body, in order to safeguard the democratic goals and 

principles on which the international treaties on human rights are based. 
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181. The complainants wish to make it clear that the provincial Constitution, by investing the 

administration of local interests and services solely in the Office of the Mayor, has created 

a body whose competence is limited and which has the power to administer or govern itself 

only within the bounds of organic laws adopted by a higher body, i.e. the provisions of the 

Constitution and other legislation in force. That being so, the Executive Department of the 

city of Mendoza, acting through the Mayor and the Municipal Council, is guilty of a 

violation of freedom of association, inasmuch as it claims to exercise legislative powers 

which are explicitly denied it and whose exercise in practice violates the principles of 

equality, legality and reasonableness by undermining the free exercise of trade union 

rights. The ban imposed by the Mayor disregards workersô rights in respect of a 

particularly sensitive issue for trade unions, namely, the possibility of publicizing their 

demands or official position in pursuit of their goals by making them known to workers 

and other citizens by the only means at their disposal, i.e. by word of mouth in public areas 

to which other people have access. Worse still, the ban is an attempt to hide the 

demonstrating workers from public view, thereby violating the most elementary principles 

of the international system of human rights. 

B. The Governmentôs reply 

182. In a communication dated 13 February 2012, the Government provided the reply from the 

authorities of the city of Mendoza. The latter note from their analysis of the complaint that 

the complainants maintain that Ordinance No. 3016/90 and Decree No. 863/2008 violate 

Article 3 of ILO Convention No. 87, ratified by Argentina in 1960, and that the provisions 

they contain were contested before the Supreme Court of Justice of the Province of 

Mendoza, which rejected the appeal. The complainants based their appeal on grounds of 

the unconstitutionality of the municipal regulations, which they argue are in breach of 

Convention No. 87. 

183. The authorities state that, as the complainants themselves recognize, they took the matter 

to the provincial Supreme Court of Justice on the grounds of their unconstitutionality. The 

appeal lodged by the SUTE was rejected by the Second Chamber of the provincial Court in 

case No. 94017, under the heading ñUnited Trade Union of Education Workers against the 

Municipality of Mendozaò. Since no appeal was lodged against the ruling, as the 

complainant recognizes, it was deemed confirmed and accepted. The Court stated 

categorically that: ñThe right to protest may, like any other right, be subject to reasonable 

regulations if it is intended thereby to maintain public order and safety in the movement of 

people and vehicles or ensure peaceful social coexistence. The requirement of mere 

advance notice in order to ensure public order and avoid detracting from other peopleôs 

rights that are likewise guaranteed by the Constitution is deemed to be reasonable. 

Allowing demonstrations to take place under the organizersô own arrangements does not 

imply the restriction of any right but rather its legitimate exerciseò. In other words, the 

provincial Court itself, in examining the case, declared that the regulations in question 

were not in breach of any precept whatsoever inasmuch as it was designed to enable 

demonstrations to take place in an orderly manner, which does not entail the restriction of 

any right but rather its legitimate exercise. 

184. The city authorities note that the complainants claim that the municipal regulations 

prohibit the holding of collective demonstrations within the provincial capital of Mendoza, 

and that it is punishable by fines or a possible prison sentence. According to the 

authorities, this interpretation of the regulation is erroneous since, to begin with, it does not 

prohibit collective demonstrations but seeks to ensure peopleôs freedom of movement, by 

arranging for peaceful demonstrations and placing platforms and loudspeakers at their 

disposal, subject to prior authorization, or by confining the demonstrators to the sidewalks 

and requiring them to respect the pedestrians and obey traffic signals (articles 1 and 2 of 

Decree No. 863/2008); similarly, prior authorization is required only if the demonstration 
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hinders the normal movement of pedestrians and/or vehicles (article 1 of Ordinance 

No. 3016/90). In other words, not a single paragraph of the provision concerned imposes a 

ban on demonstrations as the complainants claim. 

185. This latter point, too, was recognized by the Supreme Court of Justice of the Province, 

which in its ruling stated: ñThe Court pointed out that, from its reading of article 2 of 

Decree No. 863, the trade union has no legitimate concern, inasmuch as the regulation does 

not prohibit the holding of marches or demonstrations elsewhere than on the esplanade in 

front of the municipality but merely regulates them by requiring that they take place on the 

sidewalks and that they respect pedestrian crossing and traffic signals. Such arrangements 

cannot be classified as ñdenying a rightò, since the restrictions imposed are perfectly 

reasonable legal regulations, inasmuch as regulations aimed specifically at the movement 

of pedestrians on sidewalks and the abuse of that right are in full compliance with the 

fundamental principles of constitutional law. That being so, there is no way the article can 

be accused of being unconstitutional and undermining supposedly supralegal fundamental 

rights, since it is obvious that the regulations adopted under the legislation in force 

constitute no more than a reasonable and legitimate restriction that cannot possibly be 

considered a curtailment of any right. It may be concluded from the above that the 

complainant has not demonstrated in any credible way that it has suffered any such 

prejudice as it claims as a result of the enforcement of either Decree No. 863 or Ordinance 

No. 3016, given that the former reflects the logic and prudence that should prevail when 

regulating a right and the regulation adopted by the Deliberating Council was agreed to by 

the trade union. Consequently, the latterôs claim to have suffered a prejudice has to be 

rejectedò. 

186. The city authorities state that the provisions in question clearly endeavour to balance the 

prejudice sustained by the complainants against that caused to the rest of the community. It 

is common knowledge that the main thoroughfares in the city centre are brought to a 

standstill every day by the steady increase in the number of vehicles using them, as well as 

the large number of public transport buses, and that even in normal circumstances this 

causes regular traffic jams in the cityôs main arteries. If, in addition, the traffic is held up 

by demonstrations, the situation becomes even more fraught. It is the workers using the 

thoroughfares who suffer and the right to freedom of movement that is whittled away, and 

this in turn prevents people from getting to work and back and from receiving prompt 

treatment in health centres. If the city thoroughfares are used in such a way that the rights 

of the general public are disregarded or restricted, then prior authorization has to be 

required so that their use can be properly regulated and its consequences foreseen, with the 

traffic police controlling the traffic at certain points or through some other solution. At the 

same time, the point must be made that the complainants have their own institutional 

means of resolving their disputes, such as joint committees or the legitimate use of the 

right to strike. This is recognized in the preambular paragraphs of Decree No. 863/2008, 

which states that ñit is reasonable and desirable that the exercise of the right to present 

demands and to hold meetings be reconciled with the right to freedom of movement, both 

of which have equal constitutional validityò. 

187. Furthermore, far from requiring that trade unions organizing demonstrations be fined or 

that their members be arrested, as the complainants maintain, the municipality uses Decree 

No. 863/2008 to offer demonstrators several options that do not deny them their rights. For 

example, with prior authorization they can use the esplanade in front of the municipality 

free of charge and equipped with platforms and loudspeakers. If they use another location, 

they can march on the sidewalks, provided they respect the pedestrians and traffic signals. 

If they want to organize other kinds of events involving the use of public thoroughfares, 

they must seek prior authorization, failing which they are liable to the fine provided for in 

the Ordinance or else the presiding Court of Misdemeanours is notified. 
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188. There is nothing whimsical about this provision, which can be found in the former 

Provincial Traffic Act (Act No. 4305, superseded by Act No. 6082) which by means of 

regulatory Decree No. 200/79 used to prohibit pedestrians from using the streets 

(article 49). This is precisely what happens when a demonstration takes to the public 

thoroughfares. Article 73 of the current Provincial Traffic Act (Act No. 6082) stipulates: 

ñThe use of pubic thoroughfares is prohibited for purposes other than the movement of 

vehicles, such as processions, demonstrations, meetings, exhibitions and running, cycling, 

equestrian or motor car races. Authorization may be granted by the public authorities only 

if: (a) the free flow of traffic can be maintained normally by using alternative routes; 

(b) the relevant bodies certify that they will assure the necessary safety measures for 

people and assets at the location; and (c) the organizing body itself, or a duly contracted 

insurance company, accepts full responsibility for any damages sustained by third parties 

or by the road network as a result of an event involving certain risksò. Obviously, the 

general principle, which is set out in greater detail in the Act than previously, is that the 

use of public thoroughfares for purposes other than road traffic is prohibited, and that any 

exception to this rule is dependent on compliance with the conditions laid down therein 

and subject to prior authorization from the relevant authority ï which, as shall be seen, is 

ipso facto the municipality. 

189. Notification of the presiding Court of Misdemeanours is based on article 50 of the 

provincial Code of Misdemeanours, entitled ñAbusive use of the right of assemblyò, which 

stipulates: ñAny person or persons organizing meetings in public areas in breach of the 

lawful regulations governing safety and general convenience shall incur a fine of up to 

3,000 pesosò. This shows that the complainant organizationsô claim that ñtrade unions 

organizing demonstrations are fined or their members are arrestedò is therefore false. 

190. Article 3 of Decree No. 863/2008 stipulates that, in cases of non-compliance with the 

municipal regulations in force, the presiding Court of Misdemeanours must be 

immediately informed. It is then for the said Court to determine whether the Code of 

Misdemeanours has been breached and, if so, to impose a penalty ï a decision that is not 

the responsibility of the municipality. 

191. Regarding article 2 of the Decree challenged by the SUTE, which claims that it 

undermines the rights of the trade union and its members, the relevant text reads: 

ñDemonstrations and/or other events held in a location other than that indicated in the 

previous article must use the sidewalks and respect pedestrian crossings and traffic 

signalsò. On this point the Provinceôs Supreme Court of Justice stated in its 

aforementioned ruling: ñAs indicated above, it is not this article but Ordinance No. 3016 

and article 73 of the Provincial Traffic Law that prohibit the use of public thoroughfares 

for demonstrations, unless they have been authorized by the competent authority and on 

condition the normal flow of traffic can be maintained using alternative routes and 

provided safety measures are in place and there are no risks involvedò. 

192. As the Public Prosecutor stated in the Courtôs ruling, the possibility that the Decree affords 
for anyone to use public thoroughfares for demonstrations without seeking authorization 

does not imply, or provide grounds for claiming, that this unrestricted concession is 

unlawful when it invokes inconveniences that have to be avoided in order to comply with 

the requirements of the regulation. A requirement based on peopleôs convenience cannot 

be deemed manifestly unreasonable, nor does it infringe any constitutional right.  

193. The complainants also claim that the wording of the regulation implies that the fines and 

possibility of arrest referred to extend both to the trade union and to workers taking part in 

a demonstration; but it is not true that the said provisions they challenge are open to any 

such interpretation, as they do not impose sanctions on workers taking part in a 

demonstration. No workers have ever been sanctioned, and the SUTE has been charged 
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only with causing an obstruction in violation of article 73 of Act No. 6082 and article 1 of 

Ordinance No. 3016/90. 

194. As to the point headed ñScope of the regulations being challengedò in which the 
complainants claim, inter alia, that (i) the restrictions introduced have no legal basis, 

(ii)  the Traffic Act in force provides for the possibility of holding demonstrations, (iii)  the 

provisions they are challenging restrict the right to demonstrate only when they are in 

support of demands or complaints and not otherwise, and (iv) the ban is a blanket 

prohibition that applies throughout the territory of Mendoza, the city authorities maintain 

that the complaint is completely unfounded for a number of reasons. To start with, 

Ordinance No. 3016/90, which was adopted by the Deliberating Council of Mendoza on 

18 December 1990 and entered into force upon its publication in the Official Gazette on 

25 February 1991, provides for the imposition of a fine on any person who violates 

article 1 thereof, which bans any kind of demonstration or similar event on public 

thoroughfares within the area comprising the streets known as Patricias Mendocinas, Rioja, 

Córdoba, Godoy Cruz, Colón and Vicente Zapata, save for events whose size and conduct 

do not disrupt the normal movement of pedestrians and/or vehicles and which may be 

authorized by the Executive Department. In other words, a regulation is now being 

challenged which has been in operation for more than 19 years and which does not entail 

any violation of the Constitution whatsoever. 

195. Moreover, as indicated above, the Ordinance derives from Provincial Act No. 4305 which, 

by means of Decree No. 200/79 banned pedestrians from the streets (article 49). 

Subsequently, the current Provincial Traffic Act (Act No. 6082) was adopted which 

banned the use of public thoroughfares for purposes other than the movement of people 

and/or vehicles but provided that in specified exceptional cases such use might be 

authorized under the powers conferred by article 73, which has already been examined. 

The same applies to article 50 of the provincial Code of Misdemeanours. In other words, 

the provincial regulation is the legal standard under which the provisions of Ordinance 

No. 3016/90 and Decree No. 863/2008 should be assessed. 

196. The Provinceôs Supreme Court of Justice has ruled that: ñIt is an undeniable fact that the 

streets are public assets of the State, as stipulated in article 2340(7) of the Civil Code to the 

effect that the streets, squares, paths, canals, bridges and any other public construction 

destined for the use of the community are reserved for the immediate and direct use and 

enjoyment of the inhabitants as a whole. It is generally agreed that they belong to the 

public domain of the municipalityò (Rivera, Julio C. Instituciones del Derecho Civil, Parte 

General, Bs. As., Perrot, 1993, vol. II, No. 1017; Salomoni Jorge L., Teoría general de los 

servicios públicos, Bs. As., ad hoc, 1999, page 360). Article 1 of Ordinance No. 3016/90 is 

quite clear. It imposes a general ban on ñthe holding of demonstrations or other public 

events on public thoroughfares, except for events whose size and conduct do not disrupt 

the normal movement of pedestrians and/or vehicles and which may be authorized by the 

Executive Departmentò. This latter part of the said article makes it quite clear that there is 

no ñtotal banò such as the complainants allege. The whole point of the regulation is as far 

as possible to reconcile the right to demonstrate and present demands with the right of all 

citizens to freedom of movement, to a healthy environment ï which becomes highly 

polluted in traffic jams ï and, in general, to carry out their daily activities normally. 

Demonstrations are thus authorized on condition they do not disrupt the normal flow of 

traffic. 

197. The same applies to Decree No. 863/2008, except that in this case the administrative 

authority goes even further and provides a venue for demonstrations, i.e. the esplanade in 

front of the municipality, which in addition it offers to equip with platforms and 

loudspeakers at no charge. Having proposed a fully equipped venue for demonstrations, 

the next article declares, not that any demonstration held elsewhere than in the specified 
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location is prohibited, but that any such event must take place on the sidewalks and must 

respect the pedestrians and traffic signals. This entails making it possible to reconcile 

conflicting rights. 

198. Contrary to the claims of the complainants, the city authorities maintain that, far from 

extending the ban imposed by the regulatory Ordinance, Decree No. 863/2008 sets out and 

amplifies the possibilities that exist for holding demonstrations, as has been explained in 

the preceding paragraphs, even to the point of accepting that the free movement of 

pedestrians could be sacrificed. Furthermore, it is not true that the ban has been extended 

to the entire city and thus goes beyond the framework of Ordinance No. 3016/90. The 

complainants forget to mention that Act No. 6082 ï adopted after the said Ordinance ï 

prohibits the use of public thoroughfares for purposes other than the movement of people 

and/or vehicles throughout the Province and not just in the city. It can therefore hardly be 

claimed in this respect that the Decree violates the Constitution in any way. 

199. The authorities insist that the principles of the Committee on Freedom of Association have 

definitely not been violated, since there is no trace of any ñban on the right to demonstrateò 

in the regulation under examination, as the complainants claim. Nor do the provisions in 

question discriminate in any way against the type of event referred to. There are also no 

grounds whatsoever for maintaining that the provisions violate the fundamental principles 

of the international declarations and treaties cited by the complainants or that they 

constitute ñdegrading treatmentò or a slight on the dignity of any citizen. On the contrary, 

it is obvious from everything that has been said that the whole issue stems from the attempt 

to reconcile the rights of all the inhabitants of Mendoza without distinction of any kind. 

200. There is no violation of the right to freedom of expression and of opinion, either, since 

their exercise is not curtailed and demonstrations in support of demands and complaints are 

by no means banned, as the complainants would have people believe. The extensive 

arguments advanced by the latter on this point seem to overlook the fact that Act No. 6082 

imposed a blanket ban on the use of public thoroughfares for purposes other than 

pedestrian and vehicular traffic and that Ordinance No. 3016/90 refers to any type of 

demonstration or similar event on public thoroughfares. 

201. The Decree under examination introduces a distinction that is quite reasonable, since 

experience has shown that the kind of demonstrations referred to in article 2 entail the use 

of the city streets; that is why it stipulates that they must keep to the sidewalks so as not to 

disrupt the traffic. Article 4 refers to other types of event, which do not necessarily occupy 

public thoroughfares. Even if they do, under article 1 of Ordinance No. 3016/90 they can 

still be held so long as their size and conduct does not disrupt the normal movement of 

pedestrians and/or vehicles, which is why they can be held without the explicit prior 

authorization of the Executive Department. 

202. It should be noted that article 2 of Decree No. 863/2008 does not stipulate any requirement 

as to prior authorization, precisely so as not to undermine demonstratorsô rights. Prior 

authorization is required only for the use of the esplanade in front of the municipality. 

Consequently, far from introducing a form of negative discrimination, the Decree actually 

facilitates the organization of this type of demonstration, provided the procedure laid down 

in article 2 is adhered to. It is therefore untrue that it undermines the principle of equality. 

Besides, no other kind of event can take over the public thoroughfares either, given the 

prohibitions already referred to in Act No. 6082 and Ordinance No. 3016/90. On the other 

hand, it is quite true that the pedestriansô freedom of movement will be restricted, but this 

is precisely because the restriction of certain individual rights is the sacrifice that must be 

made to protect the right to demonstrate. 
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203. The city authorities state that the regulation challenged by the complainants infringes 

neither the principle of legality nor the American Convention on Human Rights, both of 

which allow certain legal restrictions on rights when they are imposed in the general 

interest, as the complainants themselves recognize. Yet the latter try to ignore both the 

authenticity of the laws analysed here and the municipalityôs competence to issue its own 

regulations on the subject, claiming that its competence extends only to purely 

ñadministrativeò matters and disregarding the municipalityôs degree of autonomy. They 

thus demonstrate a considerable ignorance of current institutional law. The point needs to 

be made that the blanket ban for the whole Province was made official by Act No. 6082 

and that the complainants have never questioned that Actôs constitutionality. At the 

municipal level, it is Ordinance No. 3016/90 that lays down the conditions for exercising 

the right of assembly and Decree No. 863/2008 that establishes rules based on those 

provisions. The city authorities add that the laws adopted by the provincial legislature on 

the subject invariably make it a general principle that the use of public thoroughfares for 

demonstrations is subject to certain conditions; the Ordinance challenged by the 

complainants does no more than that, even though the complainants do everything they can 

to present it under a different light. 

204. In ruling on the matter, the Provinceôs Supreme Court of Justice stated: ñOrdinance 
No. 3016 was duly adopted by the Deliberating Council in the exercise of the powers 

conferred on it by article 200(3) of the provincial Constitution, under which make it 

responsible for the health, welfare establishments not run by private companies and public 

thoroughfares, in conformity with the laws adopted by the legislature on the subject. ... 

That is why the Mayor, in the exercise of the powers conferred on him/her and acting 

within his/her sphere of competence, offers the use of part of the municipalityôs public 

domain so that demonstrations do not cause chaos in the streets ï which are intended for 

the immediate and direct enjoyment of the inhabitants and are in the charge of the police. 

This is why, subject to their seeking prior authorization, anyone wishing to organize a 

demonstration or other similar event can use the esplanade in front of the municipality.ò 

205. There is no juridical or logical justification for feigning to be unaware of the constitutional 

authority of the legislature, the Deliberating Council and the municipalityôs Executive 

Department to resort to the police in the way provided for. Moreover, the Mendoza city 

authorities believe that the regulation challenged by the complainants does not go against 

the opinions of the Committee on Freedom of Association, as the complainants claim. The 

latter consider that the purpose of the regulation ñis not substantial, since pedestrians and 

vehicle drivers suffer only minor inconvenienceò. It will be noted that, while the 

complainants arbitrarily play down the right of pedestrians and vehicles to freedom of 

movement, Decree No. 863/2008 explicitly states in its preambular paragraphs that its 

purpose is to reconcile the exercise of the right to present demands and the right of 

assembly with the right of people and vehicles to move about freely, both of which it 

recognizes as having equal constitutional validity. In other words, whereas the 

complainants refer pejoratively to the right of citizens to move about freely, the 

municipality places both sets of rights on an equal constitutional footing in an attempt to 

reconcile the interests of both parties. 

206. Finally, the authorities state that they can only request that the representation presented by 

the complainants be rejected, inasmuch as the provisions they are challenging are in no 

way designed to achieve the objectives that they suggest. On the contrary, the provisions 

are a reasonable attempt to reconcile the rights of a democratic society that have been 

established by competent and legitimate bodies, as was recognized by the Provinceôs 

Supreme Court of Justice in its ruling on case No. 94017, ñUnited Trade Union of 

Education Workers against the Municipality of Mendoza de Mendoza, on grounds of 

unconstitutionalityò ï a ruling which is now definitive and has been recognized as such by 

the complainants. 
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C. The Committeeôs conclusions 

207. The Committee observes in the present case that the complainant organizations challenge 

Decree No. 863/2008 issued by the Mayor of the city of Mendoza on 30 July 2008 and 

Ordinance No. 3016/90 issued by the Deliberating Council of Mendozaôs municipality, 

which in its opinion prohibit and punish the holding of collective demonstrations. (The 

said Decree (i) authorizes the use of the esplanade in front of the municipality ï equipped 

at no charge with adequate platforms and loudspeakers ï for the holding of 

demonstrations and similar events and stipulates that similar events starting from any 

other location must use the sidewalks and observe the pedestrian crossings and traffic 

signals, and (ii) provides that the presiding Court of Misdemeanours shall be informed of 

any failure to comply with the said regulations and that the Directorate of Traffic of the 

city of Mendoza may impose such sentences as are laid down in Ordinance No. 3016/90 ï 

possible arrest of up to 30 days and fine of up to 3,000 pesos). 

208. To begin with, the Committee takes note that the complainant organizations and the 

government of the city of Mendoza state that the Supreme Court of Justice of the Province 

of Mendoza rejected a plea of unconstitutionality lodged by the SUTE against the Decree 

and Ordinance that it is challenging. According to the complainants, the Court rejected the 

appeal without refuting the evidence presented, thereby violating their right to present 

evidence, and no appeal was lodged against the ruling because the case law of the federal 

Supreme Court of Justice has repeatedly confirmed that it is not competent to rule on 

matters of provincial public law. 

209. The Committee also takes note that the government of the city of Mendoza states that the 

judicial authority of the Province maintained that ñthe right to demonstrate ï like any 

other right ï may within reasonable bounds be regulated in the interests of public order 

and the safety of pedestrians and vehicles or of peaceful social coexistenceò. The 

Committee also takes note of the statement of the government of the city of Mendoza that: 

(1) the regulations challenged by the complainants do not prohibit collective 

demonstrations but are to ensure peopleôs freedom of movement, by arranging for peaceful 

demonstrations and placing platforms and loudspeakers at their disposal, subject to prior 

authorization, or by confining the demonstrators to the sidewalks and requiring them to 

respect the pedestrians and traffic signals, prior authorization being required in such 

cases only if the demonstration hinders the normal movement of pedestrians and/or 

vehicles; (2) none of the provisions prohibit demonstrations as the complainants claim, a 

fact that has been recognized by the Supreme Court of Justice of the Province of Mendoza; 

(3) the regulations seek to balance the prejudice sustained by the complainants against 

that caused to the rest of the community, it being common knowledge that the main 

thoroughfares in the city centre are brought to a standstill every day by the steady increase 

in the number of vehicles using them; (4) if, in addition, the streets are blocked by 

demonstrations, then the traffic can become so dense that workers using the roads suffer, 

freedom of movement is curtailed and people are prevented from getting to work or to 

health centres; (5) as a result, if the usage of the city thoroughfares disregards or restricts 

the rights of the general public, prior authorization is required so that their usage can be 

properly regulated and its consequences foreseen, with the traffic police helping to control 

the traffic; (6) far from stipulating that trade unions organizing demonstrations should be 

fined or their members arrested, the Decree offers demonstrators several options that do 

not deny them their rights (i.e. they can use the esplanade in front of the municipality or, if 

they use another location, they can march on the sidewalks provided they respect the 

pedestrians and traffic signals); (7) for any other event requiring the use of public 

thoroughfares a request must be made for prior authorization, failing which the fine 

provided for in the Ordinance applies and the presiding Court of Misdemeanours is 

notified and the corresponding sanction imposed ï a decision which is not the 

responsibility of the municipality; (8) the regulation challenged by the complainants does 
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not stipulate any penalty for workers taking part in a demonstration and no such penalty 

has ever existed, the entire responsibility being placed on the SUTE for causing an 

obstruction in violation of article 73 of Act No. 6082 and article 1 of Ordinance 

No. 3016/90 (the complainant sent the Committee a copy of a municipal resolution fining 

the SUTE for obstructing the traffic in several streets of Mendoza); (9) Ordinance 

No. 3016/90 introduces a federal ban on demonstrations or similar events on public 

thoroughfares, except for those whose size or conduct does not hinder the normal 

movement of pedestrians and/or vehicles and which may be authorized by the Executive 

Department; and (10) the regulation does not imply any discrimination against the type of 

demonstrations in question and there are no grounds for claiming that the provisions being 

challenged violate freedom of opinion or of expression. 

210. In the light of all the foregoing information and of the ruling in question, the Committee 

will not pursue its examination of these allegations. 

The Committeeôs recommendation 

211. In the light of its foregoing conclusions, the Committee invites the Governing 

Body to decide that this case does not call for further examination. 

CASE NO. 2881 

DEFINITIVE REPORT 

 

Complaint against the Government of Argentina  

presented by 

ï the Congress of Argentine Workers (CTA) and 

ï the Judicial Federation of Argentina (FJA) 

Allegations: The complainant organizations 

allege that judicial workers not exercising acts 

of public authority do not enjoy the right to 

collective bargaining 

212. The complaint is contained in a communication dated 23 June 2011 from the Congress of 

Argentine Workers (CTA) and the Judicial Federation of Argentina (FJA). 

213. The Government sent its observations in communications dated 13 February and 

May 2012. 

214. Argentina has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention, 

1949 (No. 98), the Labour Relations (Public Service) Convention, 1978, (No. 151), and the 

Collective Bargaining Convention, 1981 (No. 154). 

A. The complainantsô allegations 

215. In their communication dated 23 June 2011, the CTA and the FJA indicate that they submit 

a complaint against the Government of Argentina for violation of Conventions Nos 87 

and 154. 
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216. The complainants indicate that, currently, at the national level as well as in the vast 

majority of the provinces, judicial workers in Argentina are neither guaranteed the right to 

collective bargaining nor protected by a collective agreement. Indeed, judicial workers in 

Argentina have never enjoyed this right nor benefited from any such agreement. They 

point out that the right to collective bargaining is being denied to workers who do not 

exercise acts of public authority, but who, within the various judicial services, provide 

administrative and management tasks and services, and in general, any service supporting 

the operation of courts of justice at the national and provincial government levels. 

217. Moreover, except in four provinces (Córdoba, Santa Cruz, Neuquén and Mendoza) out of 

22 and the Autonomous City of Buenos Aires, the right to collective bargaining has never 

been enforced, nor have collective bargaining agreements been concluded in the rest of the 

country, especially at the national level. Joint committees are operational in only two of 

these four provinces ï Santa Cruz and Neuquén ï whereas this right is denied in Córdoba 

and Mendoza. Moreover, even at the national level, the State Government has neither 

recognized nor ensured the right to collective bargaining, nor has any collective labour 

agreement ever been concluded for judicial workers.  

218. This complete absence of collective bargaining ï with the few exceptions noted above ï 

and particularly the absence of any collective agreement for judicial workers at the national 

level as well as in most of the provinces, is accompanied by intense unilateral activity of 

the governments at the national, provincial and Autonomous City of Buenos Aires levels 

moving towards determining salaries, wages and all other working conditions which 

should result from collective bargaining. In other words, the employer imposes its 

conditions, with workers being limited to the fate of their accession contract, without the 

possibility for engaging in any collective discussion. 

219. The complainants note that during the 2009 legislative session, the House of Deputies of 

Argentina approved a draft national law on the right to collective bargaining for all judicial 

workers, which set out a procedure for negotiation and a system for the provinces and the 

Autonomous City of Buenos Aires to adhere to this procedure with a view to establishing a 

common national scope, without prejudice to collective bargaining at the autonomous or 

federal levels. Nevertheless, after being submitted to the Senate, and in spite of having 

been dealt with in committees, the Senate did not take action on the draft law, which 

subsequently lapsed in December 2010. Consequently, there is no legal framework 

governing the collective bargaining of the judicial sector. 

220. The complainants note that the Government has failed to meet its obligations under ILO 

standards, especially its obligation to enforce and comply with ILO Convention No. 154 

which the Government of Argentina ratified through Act No. 23544 in 1988. In accordance 

with paragraph 5(d) of article 19 of the ILO Constitution, once a member State has ratified 

a Convention, it must ñtake such action as may be necessary to make effective the 

provisions of such Conventionò. Thus, in accordance with its obligation as under the 

provisions of the Convention, the Government must guarantee the right to collective 

bargaining of public service workers, including those in the judiciary. 

221. The complainants note that when a right is recognized under an international treaty, it is 

enforceable even in the absence of domestic regulation, all the more so when the right in 

question is recognized under the National Constitution. In that regard, the complainants 

maintain that the State of Argentina remains in violation of its obligation to guarantee 

collective bargaining rights to judicial workers by failing to take the necessary measures to 

ensure the effective implementation of such rights. Assuming that the federal authorities do 

not consider this matter to fall under their remit, the complainants note that: (a) firstly, as 

mentioned above, a member Stateôs obligations extend beyond the submission and 

subsequent ratification of an international standard; (b) in addition to ratification, it must 
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take all the necessary measures to implement the international standard; (c) these measures 

include: (i) those relating to the workers under their (federal) jurisdiction, and, (ii) those 

relating to the workers in other jurisdictions who have the same right; and, 

(d) consequently, the obligation under international law refers to all those to whom the 

standard is intended without exception. 

222. The complainants note that the Government has not taken any measure to guarantee the 

right to collective bargaining of judicial workers at the federal level (for example, by 

adopting a national Parliament act to that end, or establishing itself directly or indirectly as 

the employer in any negotiation). According to the complainants, there is no valid reason 

or justification for the State of Argentina to continue to fail to comply with its collective 

bargaining obligations with regard to the administration of justice in its various 

jurisdictions. 

B. The Governmentôs reply 

223. In its communication dated 13 February 2012, the Government forwards the response of 

the Supreme Court of Justice of the Nation (CSJN). According to the Government, the 

Courtôs response states that the Framework Act Regulating National Public Employment 

No. 25164 is not applicable, because it excludes judiciary staff from its specific scope, 

setting out that such staff is governed by a special rule (article 5), and there is thus no gap 

in domestic law. Therefore, for the Court, the scope of Convention No. 154 on collective 

bargaining in the public sector (which Argentina ratified in a timely manner) does not 

cover Argentinaôs judiciary staff. 

224. The CSJN states the following in relation to the complaint: 

ï for the purpose of this complaint, the judiciary is placed on equal footing with the 

public sector or public service with a clear aim of imposing the conclusion of 

collective agreements, following the wording of ILO Conventions, which specifically 

refer to ñpublic serviceò;  

ï the claim that the judiciary of Argentina is an integral part of its national public 

service is clearly unfounded, since the judiciary is vested with the authority to 

exercise judicial oversight over the latterôs activities, following the principle of the 

separation of powers of a federal and republican State; 

ï thus, the Framework Act Regulating National Public Employment No. 25164 has 

specifically excluded Argentinaôs judiciary staff from its scope ï which includes 

collective bargaining (article 3) ï stipulating that this staff is governed by a special 

rule (article 5), and there is thus no gap in domestic law; 

ï the complaint lacks specific evidence of wrongs on which to base the claim of 

effective violations of the rights of judicial workers, indicating a possible lack of 

understanding of their actual professional status, or the intentional disregard thereof; 

ï thus, it fails to recognize that these workers enjoy the same policy of privileges and 

exemptions as judges and public officials (Decree No. 34/77), except as regards the 

latterôs professional incompatibilities (articles 8 and 10 of the Rules of the national 

justice system), and, like them, their income is guaranteed under a system of 

self-sufficiency, characteristic of the national judiciary (Act No. 23853). Thus, in 

exercising its powers, the Court has made no hierarchical distinction between 

employees or the type of work they carry out; the judiciary supports all its employees 

with the primary task of carrying out its key role; 
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ï neither of the trade union organizations (the complainants) is the most representative 

of judicial employees, at least as regards the scope of the national judiciary, of which 

the activity is glaringly inexistent; 

ï since the claim is not about regulating the free exercise of the right to organize, the 

recommendations by the ILO Committee of Experts to the Argentine State that the 

ñmost representative status should not imply privileges other than priority of 

representation in collective bargaining, in consultations with the authorities and in the 

appointment of delegates to international bodiesò would not apply; 

ï whereas, on the contrary, in the context of the complaint in question, and particularly 

vis-à-vis the national judiciary, full effect should be given to the ILO Constitution, 

which sets out the notion of the most representative industrial organizations (article 3, 

paragraph 5), indicating that the claimants are not; 

ï with regard to the CTA, it is noted that, because this confederation has been ñsimply 

registeredò, as it claims, it cannot defend collective interests because it lacks the 

exclusive rights enjoyed by trade union associations with union status recognized 

under article 31 of Act No. 23551; it is thus presenting its case jointly with the FJA, 

which has trade union status, but no influence in this judiciary; and 

ï Mr Pablo Micheli, who presented himself as Secretary-General of the CTA, did not 

have such unquestionable trade union representation as to be able to take a complaint 

before an international body against the National State for violation of international 

treaties; the conflict within this union association, which gave rise to the decision of 

13 July 2011 of the National Labour Appeals Tribunal, in the case entitled ñCongress 

of Argentine Workers (CTA) v. the National Electoral Board (CTA) on proceedings 

filed for the protection of constitutional rights (amparo)ò is public. 

225. In its communication of May 2012, the Government indicates that the relevant 

consultations are undertaken in the judicial services that are not governed by a collective 

agreement. 

C. The Committeeôs conclusions 

226. The Committee notes that, in the present case, the complainant organizations allege that 

judicial workers not exercising acts of public authority (i.e. those providing services within 

the judicial services, such as administrative and management tasks and services, or, in 

general, any service supporting the operation of the courts) do not enjoy the right to 

collective bargaining.  

227. The Committee notes that the Government has sent the reply from the CSJN on the case 

and that the CSJN indicates that the Framework Act Regulating National Public 

Employment No. 25164 excludes judiciary staff from its specific scope, setting out that 

such staff is governed by a special rule and, therefore, for the Court, Convention No. 154 

does not cover Argentinaôs judiciary staff. The Committee notes that in its reply, the CSJN 

states that: (1) the claim that the judiciary of Argentina is an integral part of its national 

public service is clearly unfounded, since the judiciary is vested with the authority to 

exercise judicial oversight over the actions of the public service, following the principle of 

the separation of powers of a federal and republican State; (2) the Framework Act 

Regulating National Public Employment No. 25164, which covers collective bargaining, 

expressly excludes from its scope national judiciary staff, setting out that such staff is 

governed by its special rule; (3) judiciary workers enjoy the same policy of privileges and 

exemptions as judges and public officials, except as regards the latterôs professional 

incompatibilities, and, like them, their income is guaranteed by a system of self-sufficiency 
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under the judiciary; (4) the complainant organizations are not the most representative of 

judicial employees, at least as regards the scope of the national judiciary; and (5) the 

relevant consultations are undertaken in the judicial services that are not governed by a 

collective agreement. 

228. The Committee recalls that in the preparatory work leading up to Convention No. 151, it 

was established that judges of the judiciary did not fall within the scope of implementation 

of the Convention; nevertheless, said Convention does not exclude the auxiliary staff of 

judges. Also, according to Article 1 of Convention No. 154, ratified by Argentina, only 

armed forces and the police may be excluded from its scope. Furthermore, the same article 

states that the Convention applies to all branches of economic activity and that as regards 

public service, special modalities of application of this Convention may be fixed by 

national laws or regulations or national practice. Therefore, although the Committee notes 

that judiciary workers in Argentina are not covered by the Framework Act Regulating 

National Public Employment and that the characteristics of the judicial sector may make it 

necessary to apply special modalities as regards collective bargaining (especially with 

regard to salaries, since state budgets must be approved by Parliament), it deems that 

auxiliary staff of the judiciary must have the right to collective bargaining. The Committee 

requests the Government, as under Article 5 of Convention No. 154, to take measures 

adapted to national conditions, including legislative measures if necessary, to promote 

collective bargaining between the judiciary and the trade union organizations concerned. 

229. With regard to the statement by the CSJN that the complainant organizations are not the 

most representative and that the CTA, because it is merely registered, cannot defend 

collective interests as it lacks the exclusive rights for that purpose, which are recognized 

for trade union associations with union status as under Act No. 23551, the Committee 

recalls that it has considered that systems of collective bargaining with exclusive rights for 

the most representative trade unions and those where it is possible for a number of 

collective agreements to be concluded by a number of trade unions within a company are 

both compatible with the principles of freedom of association [see Digest of decisions and 

principles of the Freedom of Association Committee, fifth (revised) edition, 2006, 

para. 950]. The Committee also recalls that, in the context of Case No. 2477, it ñstrongly 

urged the Government to take a decision without delay regarding the CTAôs application 

for trade union status (made almost three years ago)ò [see Report No. 346, June 2007, 

para. 246]. 

230. Lastly, with regard to the statement by the CSJN that the signatory of the complaint did not 

have such unquestionable trade union representation as to be able to take a complaint on 

the violation of international treaties before an international body, the Committee notes 

that a complaint relating to the electoral process of the CTA is indeed currently pending. 

The Committee notes that in any case, the present complaint has been presented jointly by 

the CTA and the FJA. 

The Committeeôs recommendation 

231. In the light of its foregoing conclusions, the Committee invites the Governing 

Body to approve the following recommendation: 

 The Committee requests the Government, pursuant to Article 5 of 

Convention No. 154, to take measures adapted to national conditions, 

including legislative measures if necessary, to promote collective bargaining 

between judiciary authorities and the trade union organizations concerned. 
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CASE NO. 2882 

INTERIM REPORT 

 

Complaint against the Government of Bahrain  

presented by 

the International Trade Union Confederation (ITUC) 

Allegations: The complainant alleges serious 

violations of freedom of association, including 

massive dismissals of members and leaders of 

the General Federation of Bahraini Trade 

Unions (GFBTU) following their participation 

in a general strike, threats to the personal safety 

of trade union leaders, arrests, harassment, 

prosecution and intimidation, as well as 

interference in the GFBTU internal affairs 

232. The complaint is contained in a communication from the International Trade Union 

Confederation (ITUC) dated 16 June 2011. The ITUC sent supplemental information in 

communications dated 10 November 2011 and 3 February 2012. 

233. The Government sent its partial observations in a communication dated 29 February 2012. 

234. Bahrain has not ratified the Freedom of Association and Protection of the Right to 

Organise Convention, 1948 (No. 87), or the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 

A. The complainantôs allegations 

235. In its communication dated 16 June 2011, the ITUC submitted a complaint, on behalf of its 

affiliates, including the General Federation of Bahraini Trade Unions (GFBTU), against 

the Government of Bahrain for serious violations of the ILO principles of freedom of 

association.  

236. The ITUC refers to earlier complaints submitted by the GFBTU of serious violations of 

freedom of association and, in particular, the denial of the right to organize of public sector 

workers and restrictions to the right to strike and denounces the absence of any measures to 

implement the relevant recommendations of the Committee on Freedom of Association. 

237. The ITUC then refers to the GFBTUôs convening of two general strikes on a series of 

economic and social demands as well as in support of democratization and reform on 

20 February and 13 March 2011. The first strike was called off after one day. The second 

strike was called off after nine days following the intervention of Saudi and United Arab 

Emirates (UAE) troops, and after assurances by the Government that it would open a 

dialogue and a commitment that no reprisals would ensue. 

238. Soon after the end of the strikes, many state-owned and private sector companies as well as 

ministries fired a large number of union members and leaders (to date the GFBTU have 

registered 1,876 workers) who had participated in the general strikes or supported those 

actions. In many cases, the letter of dismissal explicitly stated this participation as the main 

reason justifying the measure. 
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239. There have been continuous threats to the personal safety of trade union leaders including 

arrests, harassment, prosecution and intimidation. Furthermore, there is an ongoing 

campaign in the media (on Bahraini TV channels in particular) against the GFBTU and its 

leadership. 

240. The ITUC adds that, on 12 June 2011, the Joint Committee of Major Companies issued a 

communication urging the leaders of the GFBTU to resign from their position without 

delay or face criminal as well as civil legal charges for their role in what they refer to as an 

illegal strike. All attempts by the trade unions to reinstate social dialogue had been rejected 

by the Government. In these circumstances, the ITUC requested that the Governing Body 

consider referring this case to the Fact-Finding and Conciliation Commission on Freedom 

of Association.  

241. In its communication dated 10 November 2011, the ITUC provides further information on 

behalf of Education International (EI) and the GFBTU. The complainant recalls the events 

of February 17 when the security forces moved in the Pearl roundabout and, using tear gas 

and batons, dispersed the protestors. Tanks occupied the area. Several people were 

reported killed and hundreds sustained injuries. Public security forces continued the attacks 

into the following day, using live rounds against protestors and mourners, leaving more 

dead and wounded.  

242. On 19 February, the GFBTU welcomed the proposed national dialogue initiative of the 

Crown Prince, while stressing that a precondition was the cessation of the use of force 

against peaceful protesters. To ensure the protection and safety of citizens, the GFBTU 

called for a general strike starting on 20 February, which it suspended that same day after 

the army withdrew from the streets and guarantees were made to provide for respect of 

freedom of assembly. 

243. In the following weeks, the demonstrations continued. Trade union leaders and union 

members participated in them, demanding economic, social and political reforms. 

Throughout this period, the GFBTU issued public statements emphasizing national and 

labour unity, affirming the GFBTUôs support for the national dialogue initiative (which 

had failed to materialize), and stressing the necessity for the Government to fulfil its 

commitments, including respect of basic freedoms and investigations into the violent 

aggressions perpetrated against peaceful protesters. 

244. Events took a dramatic turn when, on 13 March, state security forces fired tear gas and 

rubber bullets at protesters in an attempt to clear the sit-ins, with reports of unidentified 

armed civilians also attacking protesters. Hundreds of protesters were wounded and 

hospitalized. In response to the use of excessive force against protesters and the 

endangerment of civil peace, the GFBTU called for a general strike with the purpose of 

finding a solution to the crisis without delay and without further bloodshed. 

245. Instead, on the following day, 14 March, Gulf Cooperation Council Peninsula Shield 

Forces, consisting mainly of Saudi and UAE troops, arrived in an armoured convoy at the 

request of the Government of Bahrain. On 15 March, the King declared a three-month state 

of emergency under article 36(b) of the Constitution, which prohibited most forms of 

public assembly and speech related to such assembly, as well as the operation of 

non-governmental organizations, political societies and unions. Reports also emerged of 

security forces occupying medical facilities, denying access to care to the wounded, 

harassing doctors and nurses and redirecting the wounded to military facilities ï where 

they were certain to be detained and interrogated. 
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246. Stressing that the security situation and aggressions against commuting workers did not 

allow for the resumption of work until a return to normalcy, the GFBTU maintained the 

general strike. After meeting with the Minister of Labour and the President of the Shura 

Council, who communicated assurances from the Deputy Prime Minister that aggressions 

against workers would cease and no reprisals would occur, that the checkpoints would ease 

and security would be provided for national and resident workers, the GFBTU called off 

the strike on 23 March. It urged workers to coordinate with their trade unions and the 

management of their enterprises to record any violations to their safety and present them to 

the GFBTU. It also stressed the need for workers to exert every effort to preserve social 

and national cohesion and called on management in the public and private sectors to be 

understanding of the exceptional circumstances and safeguard the rights of all workers. 

The GFBTU also reiterated the necessity of preparing enabling conditions for genuine 

dialogue leading to a solution to the crisis. 

247. On 24 March, the GFBTU and the Bahrain Chamber of Commerce and Industry (BCCI) 

issued a joint statement (attached to the complaint) calling on all those responsible in the 

public and private sectors to show understanding for the exceptional circumstances the 

country was going through with regards to workers. Both parties stressed that dialogue was 

the best means to exit from the crisis. The BCCI praised the decision of the GFBTU to call 

off the strike and resume work. 

248. In the following weeks, however, the BCCI underwent a political change due to a shift in 

the internal balance of powers, which tilted the organization in favour of the Government. 

Around this time, prominent trade union leaders and hundreds of rank and file members 

were fired; some faced criminal prosecution for their role in organizing and participating in 

strikes and/or demonstrations. In demanding the dismissal of workers who went on trade 

union endorsed strikes or who otherwise demonstrated for political and socio-economic 

reforms, largely in state-owned or invested enterprises (including Bahrain Petroleum 

Company (BAPCO), Aluminium Bahrain (ALBA), Bahrain National Gas (BANAGAS), 

Gulf Air, Bahrain Telecommunications Company (BATELCO), ɸʈʄ Terminals, Arab 

Shipbuilding and Repair Yard (ASRY), Gulf Aluminium Rolling Mill Co. (GARMCO) 

and Bahrain Airport Services (BAS)), the Government actively worked to intimidate and 

dismantle an independent, democratic and non-sectarian trade union movement. The 

Government also persecuted public sector union members and leaders.  

249. On 12 June, the Joint Committee of Major Companies, which includes companies wholly 

or partly owned by Mumtalakat, the Governmentôs investment arm, which is also 

represented on the board of the BCCI, issued a communication to the GFBTU leadership, 

asking its executive council of 15 members to ñvoluntarilyò resign immediately or face 

civil and criminal prosecution.  

250. The dismissals continued for months. Government workers, especially those in health, 

education and municipal sectors (which by the nature of their work frequently interface 

with the public), continued to be suspended or fired for their actual or suspected 

participation in, inter alia, political activity earlier this year. Dismissals increased since 

June, as the Government, through ñinvestigation committeesò, sought to cleanse the public 

service of workers it deemed to be a threat due to their political opinions. Roughly 

550 municipal workers were fired or suspended. The GFBTU also reported that at least 

132 teachers were fired, as well as 14 university professors who were fired on 12 August. 

Teachers facing dismissal report having to appear before a disciplinary board with no 

opportunity to mount a legal defence of any kind. The salaries of those under investigation 

were either stopped completely, or halved. Further, it appears that pro-government 

employees are replacing dismissed workers. According to the Bahrain Teachers 

Association (BTA), 2,500 teachers have been brought in from Egypt to replace dismissed 
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Bahraini teachers, together with another 6,500 unqualified local volunteers. This is 

resulting in the serious deterioration of the quality of education. 

251. At the time of the complaint, the Minister of Labour had refused to discuss the dismissals 

of government workers with the GFBTU, disclaiming any responsibility and instead 

referring government workers to the Civil Service Board. 2,815 workers in both the public 

and private sector were dismissed or suspended, affecting 14,069 family members. Despite 

public promises to the contrary, the Government largely failed to reinstate workers 

illegally dismissed. The GFBTU indicated that only 336 workers had been reinstated at the 

time of the complaint and 212 workers had their suspensions revoked. Many of the 

reinstated workers had to agree to unacceptable, indeed illegal, conditions to get their jobs 

back. Workers had to agree not to take part in any further political activity, to waive the 

right to join legal complaints pending before the Ministry of Labour and Ministry of 

Justice, to waive any payments or benefits they may have been due and to agree not to join 

the union. Some workers, who worked on indefinite term contracts were brought back on 

fixed-term contracts. Though employed, there is no question that the Government 

continues to retaliate against these workers because of their political opinion, and would 

not hesitate to fire them again were they to resume once again legal expression of their 

views. 

252. Trade union leaders have and continue to face criminal charges. For example, the 

Vice-President of the BTA, Jalila al-Salman and Roula al-Saffar, head of the Bahrain 

Nursing Society, stood trial before a military tribunal and were sentenced, before those 

sentences were vacated and the cases transferred to civilian criminal courts. The transfer to 

civilian courts is a positive step, though these leaders should not be facing charges in the 

first place. The Government has also commenced prosecutions against leaders at Gulf Air, 

DHL, GARMCO, BAPCO, among others, with the clear intent of undermining the union. 

Senior journalist Mansour Al Jamry, Editor-in-Chief of Al Wasat newspaper is on trial 

along with three other senior staff charged with publishing false information about the 

police crackdown, a charge that carries a one-year prison sentence. 

253. As regards the teachers, the complainant explains that, on 13 March, the Ministry of 

Education announced the temporarily closure of all schools and suspended the university 

academic year. When the schools reopened for staff on 20 March, teachers refused to 

return to work and volunteers were recruited to fill in for striking teachers. Nineteen 

students from the Teachers College in Bahrain were detained and 18 academics and 

administrators of the University of Bahrain, including the Dean of the Business School, 

were dismissed. Board members of the BTA were arrested on 29 March and the female 

General Secretary, Sana Abdul Razzaq, on 30 March. Security forces twice raided the 

house of BTA President Mahdi Abu Dheeb (on 20 and 29 March) and interrogated his wife 

and children. He was eventually arrested on 6 April. 

254. All public school teachers who were affiliated to the BTA decided not to go to work in 

support of the pro-democracy movement but also for fear for the life of the teacher union 

leader Mahdi Abu Dheeb. Since the declaration of a state of emergency in March, the 

authorities conducted pre-dawn raids on the homes of many students, teachers and teacher 

union leaders, detaining some for months with no trial and depriving their families of any 

knowledge of their whereabouts. Many other students were expelled, including 63 students 

on 12 June. According to BTA, more than 8,000 teachers have been affected by the 

crackdown, creating a climate of fear amongst educators. 

255. On 25 September, the National Safety Court of First Instance ï a Bahraini military court ï 

sentenced Jalila al-Salman and Mahdi 'Issa Mahdi Abu Dheeb to three and ten yearsô 

imprisonment respectively for their involvement in peaceful protests last March. An appeal 

was scheduled to be heard in a civilian court on 1 December. They were tried on charges 
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including ñinciting hatred towards the regimeò, ñcalling to overthrow and change the 

regime by forceò, ñcalling on parents not to send their children to schoolò and ñcalling on 

teachers to stop working and participate in strikes and demonstrationsò. An analysis of the 

statements has found no evidence of advocated violence of any kind.  

256. Moreover, reliable reports indicate that both Mahdi Abu Dheeb and Jalila al-Salman have 

been tortured in detention. On 7 June, a family member of the BTA President explained to 

members of EI that Mahdi Abu Dheeb had been in detention for 61 days and lost a lot of 

weight due to the torture and other ill-treatment. He was kept in solitary confinement in a 

windowless room. He did not have access to a lawyer until 7 June. Other eyewitnesses 

confirmed that Mahdi Abu Dheeb had been brutally tortured on a daily basis during the 

first three months of his detention from April to July 2011. After his arrest, he was taken to 

the Criminal Investigation Directorate (CID) headquarters in Adliya where he was first 

handcuffed, blindfolded, beaten on the head, ears, kidneys and back and insulted about his 

religious beliefs. He was also forced to stand for long periods of time. On the second day 

of his detention, he was taken from his cell and hung from the ceiling and brutally beaten 

with a plastic hose. Although he signed a forced confession, the beatings continued and he 

was threatened to be hung again. On 9 April, he was transferred to the Bahrain Defence 

Force Royal Medical Services. On the way to the hospital he was beaten again. After 

receiving treatment, a police officer warned him that he would be beaten again if he did not 

follow their instructions. Mahdi was taken to cell No. 2 at Al-Grain military prison where 

co-detainees witnessed how he continued to be tortured. He was forbidden from praying 

according to his religion. The torturers also threatened to rape him several times. In one 

month, Mahdi lost around 15 pounds, his health deteriorated and his kidneys were affected 

by the beating. 

257. On 9 May, he was taken back to the CID for interrogation by an officer. The officer 

refused to acknowledge the marks of torture on Mahdiôs body. Another person entered the 

room and threatened Mahdi to call in ñspecialistsò, one to beat him, one to rape him and 

another one to torture him by electric shock. They threw cigarette ash on Mahdiôs head. 

After signing new forced confessions to be used by the military prosecution, Mahdi was 

allowed to go to the restroom where he saw his face for the first time in one month. Mahdi 

was never allowed to see a lawyer until at the first military court session. After he returned 

to the Al-Grain prison following his interrogation, he was beaten again. On 11 September, 

Mahdi started a hunger strike to protest his detention and the incarceration of his 

colleagues as well as the fact that his two letters to the military prosecutors remained 

unanswered. On 12 October, Mahdi was transferred to the Jaw prison which houses  

450ï500 inmates and is known by human rights activists for its appalling detention 

conditions. New inmates are reported to be mistreated heavily while in detention. Mahdi 

Abu Dheeb did not get treatment for diabetes and high blood pressure during his detention. 

258. The BTA female Vice-President Jalila al-Salmanôs house in Manama was raided on 

29 March by more than 40 security officers. She was reportedly taken to the CID in 

Manama where she remained for about a week during which she was beaten and held in 

solitary confinement. She was believed to have been transferred to the custody of the 

military and held there for two months, before being transferred again to a detention centre 

in Issa Town. 

259. In several cases, the employer has unilaterally cancelled dues deductions in apparent 

retaliation for trade union activity carried out earlier this year. These dues deduction 

arrangements had been in place for many years and were never previously breached. For 

example, at ASRY, workers noted that their paystubs, which had reflected the deduction of 

dues in April, no longer reflected dues deductions in May or afterwards. At no point had 

these workers resigned from the union or had the worker or union asked the employer not 

to deduct dues from the pay checks. The ASRY Trade Union wrote to the company and the 
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Ministry of Labour in June regarding the cancellation of the dues check-off; neither letter 

received a response. The intent of the move is obvious ï to starve the union of financial 

resources needed to represent its members. 

260. Similarly, the BAS cancelled the dues check-off arrangement with the Bahrain Airport 

Services Trade Union. It had argued that the workers had asked to have the dues deduction 

cancelled. Apart from being untrue, it is not even the proper procedure. A worker would 

resign from the union and the union would inform the employer that the worker is no 

longer a member and to stop deducting dues. The union protested the employerôs 

cancellation of the check-off system in November 2011. 

261. At one time, the union at GARMCO represented 750 of 780 employees. Following the 

events of 13 March, the trade union went to extraordinary lengths to ensure that production 

would continue despite the total lack of security and road-blocks. The union even proposed 

that its members go from three eight-hour shifts to two 12-hour shifts to avoid curfews and 

other logistical obstacles. A month later, however, the investigations commenced and 

numerous terminations and suspensions followed. On 8 May, the entire union executive 

board was fired after the union filed a complaint regarding the dismissals. The company 

then circulated a petition denouncing the union. About 130 workers signed it but several 

have subsequently stated that they were forced or tricked into signing the petition. The 

company then unilaterally decided to no longer ñrecognizeò the union. Trade union 

officials have been barred from the premises and the union offices have been burglarized 

by company officials. 

262. On 9 October, the Government of Bahrain unilaterally and without notice amended the 

trade union law in an effort to silence the independent and democratic voice of Bahraini 

workers, the GFBTU. These amendments marked yet another serious attack on the 

fundamental rights of Bahraini workers, the passage of which was an obvious (and illegal) 

act of retaliation by the Government for the exercise of trade union activity. The 

complainant fears that the amendments will be used to establish and promote 

government-backed unions that will be used to mouth a defence of the governmentôs 

anti-union and anti-democratic policies to the international community. The amended 

articles of the Trade Union Law include: 

Article 8(1), which was amended to prohibit the establishment of a general labour 

federation, allowing instead only the establishment of a federation of ñsimilarò trade unions.  

Article 8(3) allows the Minister of Labour to determine which trade union may represent 

Bahraini workers in international forums and in national level bargaining. These rights belong 

(as they do in most countries) to the most representative trade union(s) ï here the GFBTU. 

This is a naked attempt by the government to prohibit the GFBTU from further denouncing 

government-sponsored violations of trade union rights before the International Labour 

Organization (ILO).  

Article 10, which allows for the establishment of multiple unions at the enterprise level, 

so long as the union is not formed on the basis of sect, religion or race. Legislation permitting 

multiple unions in an enterprise is fully consistent with international law. The timing of this 

reform raises obvious questions about the governmentôs motivations. Similarly, trade unions 

absolutely should not discriminate on the bases of sect, religion or race. The GFBTU is a 

non-sectarian organization and no GFBTU-affiliated trade union has been formed on any of 

these prohibited bases. However, the complainant is concerned that the government will look 

for and find trade unions with a large Shia majority ï which is to be expected given that the 

vast majority of working class Bahrainis are in fact Shia. The law could be invoked to 

deregister trade unions claiming that they were established along religious or sectarian lines 

even where there is no evidence of any such intent. 

Article 17, which now includes language barring trade unionists who are held 

responsible for violations that led to the dissolution of a trade union organization or its 

executive council are prohibited from nominating themselves to the membership of the 
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executive council of any trade union organization within five years from the date of decision 

or final judicial ruling on the dissolution of the union. While a law barring the election of a 

trade union leader convicted of a crime related to his or her integrity, such as corruption or 

fraud, may be appropriate, this amendment is an obvious attempt to remove the trade union 

leadership that participated in the political mobilization earlier this year. As mentioned above, 

the trade union leaders of a number of major enterprises, including Gulf Air, GARMCO, 

BAPCO, and DHL have been summoned to appear before the courts on charges related to the 

demonstrations earlier this year. If convicted, it could lead to the dissolution of the executive 

council, and potentially the union. If those unions dissolve, it would strike a severe blow to the 

GFBTU.  

263. Even before the Trade Union Law was amended in 2011, the labour laws of Bahrain were 

well out of compliance with the principles of freedom of association and collective 

bargaining. The most serious shortcomings, described below, must also be addressed 

through a process of social dialogue.  

Article 2 of the Labour Law explicitly excludes from coverage several broad categories 

of workers. While some excluded workers are covered by a separate labour relations regime, 

such as civil servants and seafarers, others workers appear to be wholly unprotected. Among 

this latter category are domestic servants and ñpersons regarded as such,ò temporary workers 

performing ancillary services of an employer for a duration of less than one year and most 

agricultural workers. The children of an employer (of any age) are also excluded.  

The labour laws of Bahrain have been interpreted to prohibit public sector workers from 

forming unions. On this basis, the Government has refused to recognize six legitimate public 

sector unions. While Article 10 of Legislative Decree No. 33 of 2002 (the Trade Union Law) 

provides that ñthe workers of any establishment, of any particular sector, of any particular 

activity or of similar or associate industries or professions may establish their own trade union 

subject to the provisions of the lawò, according to Circular No. 1 of February 10, 2003, civil 

service workers are expressly prohibited from forming their own unions. Indeed, such workers 

may only join currently existing unions in the private sector. The relevant text of Circular 1 

states: [A]s supported by Clause 10 of the Trade Union Law - 33 of 2002, it is impermissible 

under the law for the employees governed by the Civil Service Commission to form trade 

unions within ministries or government agencies that are governed by the Civil Service 

Administration, for that is considered in violation of the law. Their right is restricted to joining 

the unions that were formed by workers governed by the law for the Private Sector or the 

Maritime law.... In support of this opinion, all trade union organizations, both general 

assemblies and executive boards and labour committees that have been formed or are still in 

existence following their formation by workers in the government sector, are considered 

illegal organizations. Therefore, they are considered as if they do not exist. And it is the duty 

of all workers who work under the Civil Service Administration regime, if they chose to 

practice trade union activity in accordance with the law, to seek membership in the trade 

unions that were formed under the provisions of the Labour Law for the Private Sector or the 

Maritime law. Officials from the GFBTU have repeatedly requested the Minister of Labour to 

withdraw Circular No. 1 and the Government promised that Parliament would in fact consider 

an amendment to the Trade Union Act that would allow public sector workers to establish 

their own trade unions. However, in a subsequent communication dated 22 March 2007, the 

Government informed the GFBTU that any such amendment to the law would be postponed 

until the trade union movement in Bahrain had an opportunity to mature. Since then, there has 

been no effort on the part of the Government to extend the right of freedom of association and 

collective bargaining to public sector workers. Additionally, the GOB should immediately 

repeal Directive No. 3 of 2007, which provides that the authorities may take disciplinary 

action against civil service workers that have established or joined public sector unions.  

The right to strike  in Bahrain has been unduly restricted in law and in practice. 

Article 21(e) of the Trade Union Law provides that, ñstrikes shall be prohibited in vital and 

important facilities such as security, civil defence, airports, ports, hospitals, transportations, 

telecommunications, electricity and water.ò This provision was subsequently amended in 2006 

by Act No. 49. Section 21 of the Act amended Article 21(e) of the law, providing that strikes 

would be prohibited ñat strategic undertakings, which may threaten national security, or 

disrupt the flow of daily life for citizens.ò The Act also provided that the Prime Minister 
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would issue an order ñwhich determined the strategic undertakings from which striking shall 

be prohibited.ò On 20 November 2006, the Prime Minister issued Decision No. 62, which 

classified as ñstrategic undertakingsò for purposes of Act No. 49 the following sectors: 

ñsecurity services, civil defence, airports, ports, hospitals, medical centres and pharmacies, all 

means of transport of persons or goods, telecommunications, electricity and water services, 

bakeries, educational institutions and oil and gas installations.ò 

Article 133 of the Labour Code provides that either party alone may request conciliation 

and arbitration in private sector to resolve collective labour disputes. Moreover, the 

government can compel conciliation and arbitration, even if neither party has requested it. In 

many cases, the employer has invoked these mechanisms, which can in practice last for years 

(although the law itself contemplates a more rapid resolution), in order to deny a union its 

right to strike. Article 140 provides that no union may strike once the employer submits an 

application for conciliation. 

The Labour Code provides no substantive or procedural rights for workers with regard to 

collective bargaining, although collective bargaining does occur in a limited form in 

unionized workplaces. Such ñagreementsò are more often a compendium of single-issue 

agreements reached over time and are not the result of comprehensive collective bargaining on 

wages, hours and conditions of work as commonly understood. Unions have pressed for the 

adoption of a law on collective bargaining but have so far been unsuccessful. In some cases, 

employers (such as BAPCO) have refused to bargain collectively citing the lack of explicit 

language in the labour code. 

264. In conclusion, the complainant urges the Committee to recommend that the Government of 

Bahrain unconditionally reinstate all public sector workers illegally fired for participating 

in trade union activity. Similarly, the Government must ensure that dismissed workers in 

the private sector are also unconditionally reinstated. Any conditions imposed on those few 

workers who have been reinstated that are inconsistent with national and international law 

should be deemed null and void. Criminal prosecutions for activity related to trade union 

activity should end and those already convicted should be released immediately. The 

recent amendments to the Trade Union Law should also be repealed to the extent they are 

inconsistent with international law; new amendments bringing the labour legislation into 

compliance with Conventions Nos 87 and 98 should be developed through social dialogue 

and enacted as soon as possible. Further, the ILO should monitor the recent amendments 

that, while consistent with the conventions, are nevertheless suspect due to the timing of 

their passage and the high likelihood that they will be used to further weaken the GFBTU 

rather than strengthen the labour movement as a whole. 

265. In its communication dated 3 February 2012, the complainant indicates that the first 

hearing of the appeal of BTA leaders, Jalila al-Salman and Mahdi Abu Dheeb, was held on 

11 December 2011 and adjourned by the Supreme Court of Appeal to 19 February. Both 

defendants were present. Their lawyers asked for the Bahrain Independent Commission of 

Inquiryôs report (BICI) to be included as evidence in the file of this case. The BICI report 

refers to the torture and mistreatments that have been inflicted to Mahdi Abu Dheeb and 

other detainees during their detention. The lawyers also asked that ñconfessionsò allegedly 

obtained from both activists under torture to be dropped. The request of the lawyers of the 

BTA to release Mahdi on bail, given his health condition, was rejected by the court. The 

judge finally postponed the hearing to 19 February 2012 and ordered the annexation of the 

BICI report in the file of the case. This postponement is in contradiction with the right of 

BTA leaders to a fair and prompt trial. 

266. Seven other BTA board members (see full list in appendix) are also on trial and 

76 teachers have been sacked for similar baseless reasons. A larger number of teachers are 

still suspended and most BTA board members have been sacked. 
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267. Jalila al-Salman, who is currently free on bail, reported to EI that there are serious fears for 

the health of the former President of BTA, Mahdi Abu Dheeb. His health condition is 

deteriorating day by day since he moved to Jaw Prison on 12 October, but the officials 

continue to deny him the urgent medical help he needs. The type of tortures and 

mistreatment suffered by Mahdi Abu Dheeb and other detainees in Bahraini prisons are 

documented in the BICI report released on November 23. 

B. The Governmentôs reply 

268. In its communication dated 29 February 2012, the Government provides the following 

partial information in reply to the complaint. The Government asserts that the Kingdom of 

Bahrain adheres to all international labour principles and standards contained in the ILO 

Conventions and Recommendations. While Bahrain has not ratified the Arab and 

international Conventions on trade union freedoms, it endeavours to respect these 

freedoms in its national legislation, notably in the Trade Union Law No. 33 of 2002. 

Moreover, the Government has not taken any action in respect of participants in the strikes 

called by the GFBTU and a group of affiliated trade unions under its umbrella. 

Furthermore, no legislative action has been taken against the GFBTU, which has continued 

to operate, to contribute at the local and the international level and to express its opinion 

freely. 

269. The Government states that it continues to follow up on the previous recommendations 

made by the Committee on Freedom of Association in Cases Nos 2433 and 2552. It has 

coordinated with the authorities concerned to give effect to the Committeeôs 

recommendations and has sought to develop national legislation and bring it into line with 

international labour standards.  

270. As regards the dismissal of 180 civil service employees, the Government indicates that 

these were revoked pursuant to the decision of His Excellency the Deputy Prime Minister 

and Deputy Head of the Civil Service Council. The employees concerned were reinstated 

in their jobs with effect from 1 January 2012, without prejudice to their rights and 

privileges under the law. All public sector employees who were dismissed have now been 

reinstated in their jobs, with the exception of a few cases that are before the courts. 

271. In addition, since the formation of the tripartite labour committee in accordance with the 

agreement reached at the 312th Session of the ILO Governing Body in November 2011 

(regarding the Article 26 complaint concerning non-observance of the Discrimination 

(Employment and Occupation) Convention, 1958 (No. 111)), the Ministry of Labour has 

undertook to discuss dismissal cases in the public and private sector, without exception. 

272. The Government has made active efforts to reinstate dismissed public and private sector 

employees in their jobs, pursuant to the directives of His Majesty the King. The report to 

be sent to the ILO pursuant to the Governing Body decision contains details of the 

reinstatement process.  

273. At the time of this communication, more than 90 per cent of private sector employees who 

had been dismissed had either been reinstated in their former posts or re-employed, by 

means of the efforts of the Ministry of Labour, or that measures to reinstate them in their 

jobs in other companies with the same benefits as before, or on better terms, were being 

approved. Moreover, the reinstatement procedures for a number of other private sector 

employees who had been dismissed and whom companies had agreed to reinstate would 

soon be completed. The ILO delegation visiting Bahrain from 28 February to 2 March 

2012 was briefed directly in this regard. 
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274. As regards the arrests of teachersô association leaders, the Government indicates that the 
Ministry of Education reported that the BTA had violated Legislative Decree No. 21 of 

1989, as amended, concerning social and cultural associations and clubs, private youth and 

sports organizations and private institutions, on the basis of which the Association was 

given legal status. The violations included engaging in politics, promoting sectarianism, 

jeopardizing national security and the social order and inciting teachers to neglect their 

professional and educational duties, including those working in kindergartens and 

rehabilitation institutes for persons with disabilities. 

275. The Ministry of Education had further indicated that it had taken legal measures stipulated 

in the Civil Service Act and implementing regulations to bring offenders before 

investigative panels composed of qualified and impartial persons while offering all 

safeguards established by law. A number of employees had been arrested and referred for 

investigation on full pay while detained. The dismissal decisions have been revoked 

pursuant to the directives of His Majesty the King and the orders of His Excellency the 

Deputy Prime Minister. All employees in respect of whom such decisions were issued 

returned to their jobs with effect from 1 January 2012. 

276. As regards the amendments to the trade union law, the Government indicates that, in order 

to give effect to the views expressed during the national dialogue held in July 2011, His 

Majesty the King issued Legislative Decree No. 35 of 2011 amending various provisions 

of the Trade Union Law No. 33 of 2002. These amendments are in conformity with 

international labour standards, notably with the Convention No. 87. The Government of 

Bahrain attributes great importance to these standards in its labour legislation as it believes 

that the national legislation needs to keep pace with the latest legislative developments in 

order to protect the rights of workers, who represent a large segment of Bahraini society. 

277. The most important amendments introduced by the aforementioned Legislative Decree are 

set out below: 

(a) Under the Legislative Decree, two or more trade unions representing similar professions 

or sectors may form a trade union federation, provided that the general assembly of the 

trade union has approved the establishment of a federation and membership thereof by a 

majority. 

(b) The most representative union will be designated by a decision of the Minister of Labour 

to represent Bahrainôs workers in international forums and at the national level in 

collective bargaining with employers. The Ministry of Labour emphasizes that such 

ministerial decisions are purely administrative procedures and will be based on 

international labour standards. 

(c) Under article 10, as amended by the aforementioned Legislative Decree, workers in any 

specific sector or facility or in any particular activity or in similar or associated 

industries or crafts now have the right to establish one or more trade unions of their own, 

provided that these are not established on a sectarian, religious or ethnic basis. The law 

thus enables workers in a facility to establish more than one trade union in order to 

defend their interests and prevents a single trade union in a facility from exercising a 

monopoly. 

(d) In order to ensure the proper functioning of trade unions and trade union federations and 

to prevent governing body members from possibly committing violations, the legislature 

has banned persons found to be responsible for violations leading to the dissolution of a 

trade union organization ï whether a trade union, a trade union federation or the 

governing body of such an organization ï from nominating themselves for membership 

of the governing body of any trade union organization for five years following the date 

on which a voluntary decision to dissolve an organization or a final court decision to 

dissolve the organization is issued. 
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278. The above amendments are consistent with international and Arab labour standards, as 

stated previously. However, the fact that the aforementioned Legislative Decree introduces 

trade union pluralism at the level of facilities or federations does not mean that trade 

unions and federations will proliferate by force of law. It is for workers or trade unions to 

choose whether they want trade union unity or pluralism, as established by international 

and Arab labour standards which state that national legislation should provide for trade 

union pluralism and allow workers to choose trade union unity or pluralism. It should be 

noted in this regard that trade union pluralism prevents trade union monopolies and creates 

a kind of competition between trade unions and federations, which is of benefit to workers 

and has a positive impact on the defence of their interests. 

279. Furthermore, the amendments introduced by the Legislative Decree include various 

controls to ensure that trade unions remain focused on their assigned objective, in 

particular the restrictions relating to the establishment of trade unions or associations on a 

sectarian, religious or ethnic basis. This is in addition to the ban on the nomination of 

persons found to be responsible for the dissolution of a trade union organization or the 

governing body thereof for a specified period in order to ensure the proper functioning of 

trade union organizations, given that there is currently a legislative gap in this area. It 

should be noted in this regard that the Council of Representatives has approved the 

aforementioned Legislative Decree, which is currently under consideration by the Shura 

Council; the legislative authority in the Kingdom of Bahrain consists of both Councils. 

280. On the question of dismissals in the private sector more generally, the Government 

indicates that a number of companies and institutions affected economically by worker 

absences took disciplinary measures in respect of absent workers, thereby exercising their 

disciplinary authority enshrined in the applicable law and regulations and acting within the 

scope of their own approved internal rules and regulations registered with the Ministry of 

Labour. At the same time, under Bahraini law, workers and trade unionists subjected to 

disciplinary action are entitled to submit a labour complaint in order to verify that the law 

has been properly applied, that they have not been subjected to arbitrary dismissal and that 

normal legal measures have been taken in that regard in order to attempt to resolve 

disputes amicably. Cases in which that is not possible are referred to the competent courts 

for consideration, pursuant to article 110bis of the private sector Labour Code of 1976. 

281. As regards public sector dismissals, following the absence of a number of public sector 

employees from their jobs, the labour authorities set up investigative panels in connection 

with employee absences. The investigative panels sent their recommendations in respect of 

employees who were absent without an acceptable excuse to the Civil Service Bureau 

(CSB) for consideration and to determine the necessary action to be taken. According to 

data from the CSB, ministries and agencies transmitted lists of names of 2,075 employees 

in respect of whom the authorities had decided to take various forms of disciplinary action, 

including dismissal, to the CSB, which upon re-examination decided that it would: drop 

charges in 19 cases; request the labour authorities to re-examine eight cases; refer 

219 cases to the Office of the Public Prosecutor; acquit 18 employees of the charges 

against them; mitigate the penalties handed down by the ministries in respect of the 

employees concerned; and only suspend 1,631 employees from work for specified periods 

not exceeding ten days. In order to turn the page on the past, the CSB has played a 

significant and positive role by encouraging disciplinary panels to comply with the 

aforementioned directives. 

282. As regards the rights of domestic workers, although no articles in the current private sector 

Labour Code relate directly to domestic workers, their rights are protected under other 

applicable national legislation and regulations. It should be noted that certain articles of the 

new Labour Code, currently in its final stages before the legislative authority, protect the 
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rights of domestic workers and those in similar employment clearly and on an equal basis 

with other workers. 

283. As regards the allegations that some companies have ceased to deal with their trade unions 

by suspending financial support and not recognizing them as representative of workers, the 

Government states that, while to date the Ministry has not received any such complaints it 

would take the necessary legal measures should such a complaint be submitted. The 

Government underscores that excellent cooperation exists between some companies and 

their trade unions, such as ALBA and Gulf Petrochemicals Industries.  

284. The Government concludes by confirming its readiness to cooperate fully with the ILO to 

provide any further information requested by the Committee. 

285. In its communication dated 15 May 2012, the Government states that 57 trade union 

leaders have been reinstated. However, the GFBTU submitted ten new names. While three 

of them have been reinstated and another four are in the process of reinstatement, the 

employers of the remaining three cases have submitted complaints to the court accusing 

them of financial misbehaviour. The Minister of Labour will exert every effort to reinstate 

them if the court decides they are innocent and their dismissals are related to the political 

events.  

C. The Committeeôs conclusions 

286. The Committee observes that this case concerns grave allegations of massive arrests, 

torture, dismissals, intimidation and harassment of trade union members and leaders 

following a general strike action in February and March 2011 in defence of workersô 

socio-economic interests. The complainant further alleges acts of interference in the 

GFBTU internal affairs and measures taken by the Government to amend the trade union 

legislation in a manner contrary to the principles of freedom of association. 

287. The Committee takes due note of the Governmentôs statement that the Kingdom of Bahrain 

adheres to all international labour principles and standards contained in the ILO 

Conventions and Recommendations. While Bahrain has not ratified the international 

Conventions on trade union freedoms, the Government states that it endeavours to respect 

these freedoms in its national legislation, notably in the Trade Union Law No. 33 of 2002. 

Moreover, the Government asserts that it has not taken any action in respect of 

participants in the strikes called by the GFBTU and a group of affiliated trade unions 

under its umbrella. 

288. The Committee first wishes to express its deep concern at the numerous and serious 

allegations set out in the complaint. In this regard, the Committee recalls that a genuinely 

free and independent trade union movement can only develop where fundamental human 

rights are respected and in a climate free from violence and uncertainty [see Digest of 

decisions and principles of the Freedom of Association Committee, fifth (revised) edition, 

2006, paras 33 and 45].  

289. As regards the question of dismissals and criminal referrals of civil servants, the 

Committee observes that many of these matters have also been raised in relation to the 

article 26 complaint concerning the non-observance by Bahrain of the Discrimination 

(Employment and Occupation) Convention, 1958 (No. 111). The Committee welcomes the 

tripartite agreement which was signed within this framework (see Annex 1), whereby the 

parties committed to continue their efforts to ensure the full reinstatement in both public 

and private sectors of all the remaining workers to the maximum extent possible no later 

than 30 May 2012. The parties further committed to the withdrawal of all pending court 

cases relating to workers dismissed from publicïprivate and major companies in the 
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interest of social peace and improving workplace relations, while the Government 

committed to reviewing the 64 cases where civil servants had been charged of criminal 

acts to ensure that the charges met national and international standards and to reinstate 

with full pay and allowances those found not to meet this requirement. In its latest 

communication, the Government indicates that 60 trade union leaders have been 

reinstated, four are in the process of reinstatement and three others are awaiting court 

decisions. The Committee requests the Government to continue to provide information on 

the implementation of this agreement, and the status of any remaining court cases.  

290. As regards the allegations of excessive police intervention in the general demonstrations, 

the Committee recalls that the authorities should resort to the use of force only in 

situations where law and order is seriously threatened. The intervention of the forces of 

order should be in due proportion to the danger to the law and order that the authorities 

are attempting to control and governments should take measures to ensure that the 

competent authorities receive adequate instructions so as to eliminate the danger entailed 

by the use of excessive violence when controlling demonstrations which might result in a 

disturbance of the peace [see Digest, op. cit., para. 140]. The Committee notes that the 

BICI report, referred to by the Government, has made specific recommendations 

concerning the promulgation and enforcement of police professional standards and the 

need for legal and sensitivity training for police officers and requests the Government to 

keep it informed of the training provided.  

291. The Committee notes that the Government has not replied to the allegations of intimidation 

and harassment of trade union leaders and members, including through an alleged 

campaign in the media against the GFBTU and its leadership and a communication issued 

on 12 June 2011 by the Joint Committee of Major Companies urging the leaders of the 

GFBTU to resign from their position without delay or face criminal as well as civil legal 

charges for their role in what they refer to as an illegal strike. The Committee expresses its 

deep concern at the nature of these allegations of interference which, if true, could have a 

significant detrimental impact on the rights of trade union leaders to exercise legitimate 

trade union activity. The Committee expects the Government to transmit its observations 

on these allegations without delay and to ensure that sufficient measures are taken to 

protect trade unionists from any such acts of intimidation and harassment. 

292. The Committee further underlines the allegations of arrest, detention and torture of Mahdi 

óIssa Mahdi Abu Dheeb, BTA President, and Jalila al-Salman, BTA Vice-President, and 

their sentencing to three and ten yearsô imprisonment respectively by a Bahraini military 

court for their involvement in peaceful protests. While their cases have been appealed 

within the civil justice system, the Committee observes with serious concern that Mr Abu 

Dheeb remains in detention and that the complainant has raised grave allegations that he 

and Ms Jalila al-Salman have been tortured in jail.  

293. The Committee notes the information provided from the Ministry of Education that the 

BTA had violated Legislative Decree No. 21 of 1989, as amended, concerning social and 

cultural associations and clubs, private youth and sports organizations and private 

institutions, on the basis of which the Association was given legal status. The violations 

included engaging in politics, promoting sectarianism, jeopardizing national security and 

the social order and inciting teachers to neglect their professional and educational duties, 

including those working in kindergartens and rehabilitation institutes for persons with 

disabilities. 

294. The Committee first wishes to emphasize in respect of the allegations relating to the 

ill -treatment or any other punitive measures said to have been taken against workers who 

have taken part in strikes the importance it attaches to the right of trade unionists, like all 

other persons, to enjoy the guarantees afforded by due process of law in accordance with 
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the principles enunciated in the Universal Declaration of Human Rights and in the 

International Covenant on Civil and Political Rights. Where allegations of ill-treatment 

and torture are made, governments should carry out inquiries into complaints so that 

appropriate measures, including compensation for damages suffered and the sanctioning 

of those responsible, are taken to ensure that no detainee is subjected to such treatment 

[see Digest, op. cit., paras 57 and 56]. 

295. The Committee notes the BICI report recommendations for the independent investigation 

of claims of torture and other forms of cruel, inhuman or degrading treatment or 

punishment and expects the Government to provide information without delay on the 

specific steps taken to investigate the allegations of torture in relation to Mr Abu Dheeb 

and Ms Jalila al-Salman and the outcome of these investigations and, in light of the 

concerns raised by the complainants over Mr Abu Dheebôs health, to ensure that he 

immediately receives all necessary medical attention.  

296. As regards the continuing detention of Mr Abu Dheeb, the Committee recalls that the 

detention of trade unionists for reasons connected with their activities in defence of the 

interests of workers constitutes a serious interference with civil liberties in general and 

with trade union rights in particular [see Digest, op. cit., para. 64]. The Committee 

expects that he will be immediately released should it be found that he has been detained 

for the exercise of legitimate trade union activity. The Committee urges the Government to 

provide full particulars on the status of his and Ms Jalila al-Salmanôs appeals, as well as 

the specific charges brought against them and copies of any court judgments in their case.  

297. While taking due note of the Governmentôs reply that it has not received any complaints of 

unilateral withdrawal of check-off facilities or of employer refusal to recognize established 

trade unions, the Committee requests it to provide information in its next report on the 

status of the unions at ASRY, BAS and GARMCO, which were specifically mentioned in the 

complaint.  

298. The Committee further notes the concerns raised by the complainant in relation to recent 

amendments to the Trade Union Law No. 33 of 2002. In particular, the Committee notes 

the allegations that:(1) it would be no longer possible to form a general labour federation; 

(2) the Ministry of Labour will use its discretion in appointing workersô organizations to 

represent workers before international forums and in national bargaining; (3) the timing 

of changes introducing pluralism at the workplace (article 10) and prohibiting 

discrimination by unions on the basis of sect, religion or race which may be misused to 

undermine the trade union movement; and (4) the restriction placed on trade union 

elections in relation to candidates that have committed an offense. 

299. The Government, for its part, states that: (1) federations can be formed if they are made of 

unions within a similar sector; (2) ministerial decisions designating the most 

representative unions are purely administrative procedures and will be based on 

international labour standards; (3) the amendment to article 10 enables workers in a 

facility to establish more than one trade union in order to defend their interests and 

prevents a single trade union in a facility from exercising a monopoly, while the 

introduction does not mean that trade unions and federations will proliferate by force of 

law. It is for workers or trade unions to choose whether they want trade union unity or 

pluralism, as established by international and Arab labour standard. In addition, these 

controls are necessary to ensure that trade unions remain focused on their assigned 

objective, in particular the restrictions relating to the establishment of trade unions or 

associations on a sectarian, religious or ethnic basis; and (4) in order to ensure the proper 

functioning of trade unions and federations and to prevent governing body members from 

possibly committing violations, the legislature has banned persons found to be responsible 

for violations leading to the dissolution of a trade union organization from nominating 
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themselves for membership of the governing body of any trade union organization for five 

years following the date on which a voluntary decision to dissolve an organization or a 

final court decision to dissolve the organization is issued. 

300. The Committee wishes first to express its deep concern at the allegation that the 

amendments to the Trade Union Law would mean that general labour federations that cut 

across particular sectors will no longer be allowed. The Committee recalls that legislation 

which prevents the establishment of federations and confederations bringing together the 

trade unions or federations of different activities in a specific locality or area or on a 

regional or national basis would not be in conformity with the principles of freedom of 

association [see Digest, op. cit., paras 715 and 720]. The Committee requests the 

Government to confirm that this amendment will have no negative impact on the 

abovementioned principle and that the GFBTU will continue to function legally and be 

fully recognized and to take steps if necessary to amend the provision, in full consultation 

with the GBFTU, so as to clarify that general labour federations may be formed freely. 

301. As regards the amendment to article 10 introducing trade union pluralism at the enterprise 

level and the ban on any union that discriminates on the basis of sect, religion or belief, 

the Committee first recalls that it had requested the Government to take the necessary 

measures to introduce trade union pluralism at the enterprise level and to amend 

article 10 when it examined Case No. 2433 [see 340th Report, paras 321ï324]. The 

Committee takes due note of the concerns expressed by the complainant that the timing of 

this change could be aimed or used in a manner so as to undermine the GFBTU and its 

affiliates. The Committee recalls that situations in which the authorities interfere in the 

activities of a freely constituted trade union by establishing alternative workersô 

organizations and inciting workers using unfair means to change their membership violate 

the right of workers to establish and join organizations of their own choosing and expects 

the Government to ensure full respect for the principle that workers can in practice 

establish and join organizations of their own choosing in full freedom and without 

government interference [see Digest, op. cit., paras 344 and 309]. 

302. As regards the ban on organizations that discriminate on the basis of sect, religion or 

belief, the Committee recalls that the principle of non-discrimination in respect of trade 

union matters, and the words ñwithout discrimination whatsoeverò mean that freedom of 

association should be guaranteed without discrimination of any kind based on occupation, 

sex, colour, race, beliefs, nationality, political opinion, etc. [see Digest, op. cit., 

para. 209]. Nevertheless, the Committee takes due note of the concerns raised by the 

complainant that the Government might use this amendment to ban or interfere with 

unions whose membership is largely Shia due to the large majority of Shia workers in 

many workplaces. It recalls in this respect that the free exercise of the right to establish 

and join unions implies the free determination of the structure and composition of unions 

[see Digest, op. cit., para. 333]. The Committee expects that the Government will ensure 

that this provision may only be invoked when a unionôs by-laws or acts are such as to 

consciously discriminate against certain workers on the bases mentioned and would in no 

way be used to dissolve an organization solely on the basis of its membership. 

303. Finally, as regards the amendment which bans persons who are held responsible for 

violations that led to the dissolution of a trade union or its executive body from trade union 

office for a period of five years following their conviction, the Committee observes the 

concerns raised by the complainant that this amendment is an attempt to remove the trade 

union leadership that participated in the political mobilization earlier this year. In 

particular, the complainant is concerned that, if the trade union leaders of a number of 

major enterprises who have been summoned to appear before the courts on charges 

related to the demonstrations were to be convicted, this provision could lead to the 

dissolution of the executive council and of the union and finally could strike a severe blow 
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to the GFBTU. The Committee recalls that a law which generally prohibits access to trade 

union offices because of any conviction is incompatible with the principles of freedom of 

association, when the activity condemned is not prejudicial to the aptitude and integrity 

required for trade union office [see Digest, op. cit., para. 421]. It requests the Government 

to amend the legislation to ensure respect for this principle and, in the meantime, to 

confirm that this provision cannot be used for convictions relating to the exercise of 

legitimate trade union activity or the exercise of the right to peaceably demonstrate. 

304. The Committee further notes the allegations relating to labour provisions that have been 

the subject of previous recommendations by the Committee in relation to the freedom of 

association rights of public servants and the right to strike. In particular, the Committee 

recalls its recommendations in relation to Cases Nos 2433 and 2552 wherein it requested 

the Government to amend the Trade Union Law to ensure that public servants may form 

and join the organizations of their own choosing and to respect the principles concerning 

the right to strike and modify the list of essential services set out in the Prime Ministerôs 

Decision No. 62 of 2006 so that it includes only essential services in the strict sense of the 

term [see Case No. 2433, 340th Report, para. 326 and Case No. 2552, 349th Report, 

para. 424]. The Committee notes the Governmentôs indication that it continues to follow 

up on the previous recommendations made by the Committee on Freedom of Association in 

Cases Nos 2433 and 2552 and has sought to develop national legislation and bring it into 

line with international labour standards. The Committee urges the Government to take the 

necessary measures in the very near future to ensure the full implementation of its previous 

recommendations.  

305. The Committee further notes the concerns raised by the complainant in relation to 

exclusions from the labour law with respect to domestic servants and ñpersons regarded 

as suchò, temporary workers performing ancillary services of an employer for a duration 

of less than one year and most agricultural workers, as well as the children of an employer 

(of any age). The Committee recalls that all workers, without distinction whatsoever, 

including without discrimination in regard to occupation should have the right to establish 

and join organizations of their own choosing [see Digest, op. cit., para. 216]. The 

Committee notes the Governmentôs statement that while domestic workers are not covered 

by the private sector Labour Code, their rights are protected under other applicable 

national legislation and regulations. The Government adds that certain articles of the new 

Labour Code, in its final stages before the legislative authority, protect the rights of 

domestic workers and those in similar employment clearly and on an equal basis with 

other workers. The Committee requests the Government to indicate the manner in which 

domestic workers will be fully ensured their freedom of association rights under the new 

Labour Code and to take the necessary measures to ensure that all workers, without 

distinction whatsoever, may freely form and join the organization of their own choosing. It 

requests the Government to transmit a copy of the draft which is before the legislative 

authority. 

306. In view of the important matters raised above, the Committee welcomes the commitment of 

all parties to the tripartite agreement to work together to ensure the smooth reintegration 

of the workers into their workplaces and a return to social peace and the expressed 

commitment of the ILO to provide the tripartite partners and the enterprises concerned 

with the necessary support through capacity building and training for a smooth 

reintegration and the improvement of workplace relations and social dialogue. The 

Committee expects that the Government will avail itself of the technical assistance and 

support of the ILO in this regard in the very near future and requests the Government to 

keep it informed of developments.  
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307. Finally, the Committee welcomes the Governmentôs commitment in the tripartite 
agreement to work on the possibility of ratifying the Freedom of Association and 

Protection of the Right to Organise Convention, 1948 (No. 87), and the Right to Organise 

and Collective Bargaining Convention, 1949 (No. 98), and requests the Government to 

keep it informed of the steps taken in this regard. 

The Committeeôs recommendations 

308. In light of its foregoing interim conclusions, the Committee invites the 

Governing Body to approve the following recommendations: 

(a) The Committee welcomes the tripartite agreement whereby the parties 

committed to continue their efforts to ensure the full reinstatement in both 

public and private sectors of all the remaining workers to the maximum 

extent possible no later than 30 May 2012. The Committee requests the 

Government to continue to provide information on the implementation of 

this agreement and the status of any remaining court cases.  

(b) The Committee notes that the BICI r eport, referred to by the Government, 

has made specific recommendations concerning the promulgation and 

enforcement of police professional standards and the need for legal and 

sensitivity training for police officers and requests the Government to keep it 

informed of the training provided. 

(c) The Committee expects the Government to transmit its observations on the 

allegations of intimidation and harassment of trade union leaders and 

members without delay and to ensure that sufficient measures are taken to 

protect trade unionists from any such acts. 

(d) Noting the recommendations in the BICI report for the independent 

investigation of claims of torture and other forms of cruel, inhuman or 

degrading treatment or punishment, the Committee expects the Government 

to provide information without delay on the specific steps taken to 

investigate the allegations of torture in relation to BTA leaders Mr Abu 

Dheeb and Ms Jalila al-Salman and the outcome of these investigations and, 

in light of the concerns raised by the complainants over Mr  Abu Dheebôs 

health, to ensure that he immediately receives all necessary medical 

attention. 

(e) The Committee expects that Mr  Abu Dheeb will be immediately released 

should it be found that he is detained for the exercise of legitimate trade 

union activity. It further urges the Government to provide full particulars on 

the status of his and Ms Jalila al-Salmanôs appeals, as well as the specific 

charges brought against them and copies of any court judgments in their 

case. 

(f) The Committee requests the Government to provide information in its next 

report on the status of the unions at ASRY, BAS and GARMCO. 



GB.315/INS/3 

 

76 GB315-INS_3_[2012-06-0081-1]-En.docx 

(g) The Committee requests the Government to confirm that the amendments to 

the Trade Union Law will have no negative impact on the right of workers to 

establish and join the organization of their own choosing and for these 

organizations to form and join federations and confederations of their own 

choosing and that the GFBTU will continue to function legally and be fully 

recognized. It further requests the Government to take steps if necessary to 

amend the relevant provision, in consultation with the GFBTU, so as to 

clarify that general labour federations may be freely formed. 

(h) The Committee expects the Government to ensure full respect for the 

principle that workers should in practice be able to establish and join 

organizations of their own choosing in full freedom and without government 

interference. 

(i) The Committee requests the Government amend the legislation banning 

from trade union office persons held responsible for violations leading to the 

dissolution of a trade union or its executive body and, in the meantime, 

confirm that this provision cannot be used for convictions relating to the 

exercise of legitimate trade union activity or the exercise of the right to 

peaceably demonstrate. 

(j) The Committee urges the Government to take the necessary measures in the 

very near future to ensure the full implementation of its previous 

recommendations in Cases Nos 2433 and 2522, especially as regards the 

need to ensure fully the freedom of association rights of public servants and 

to bring the Trade Union Law and the Prime Ministerôs Decision No. 62 of 

2006 in line with its recommendations concerning strike restrictions.  

(k) The Committee requests the Government to indicate the manner in which 

domestic workers will be fully ensured their freedom of association rights 

under the new Labour Code and to take the necessary measures to ensure 

that all workers, without distinction whatsoever, may freely form and join 

the organization of their own choosing. It requests the Government to 

transmit a copy of the draft which is before the legislative authority. 

(l) The Committee expects that the Government will avail itself of the technical 

assistance and support of the ILO in the area of capacity building and 

training for a smooth reintegration and the improvement of workplace 

relations and social dialogue in the very near future and requests the 

Government to keep it informed of developments. 

(m) The Committee welcomes the Governmentôs commitment in the tripartite 

agreement to work on the possibility of ratifying the Freedom of Association 

and Protection of the Right to Organise Convention, 1948 (No. 87), and the 

Right to Organise and Collective Bargaining Convention, 1949 (No. 98), and 

requests the Government to keep it informed of the steps taken in this 

regard. 
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