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Foreword

The Conference Committee on the Application of Standards, a standing tripartite
body of the International Labour Conference and an essential component of the ILO’s
supervisory system, examines each year the report published by the Committee of Experts
on the Application of Conventions and Recommendations. Following the technical and
independent scrutiny of government reports carried out by the Committee of Experts, the
Conference Committee provides the opportunity for the representatives of governments,
employers and workers to examine jointly the manner in which States fulfil their
obligations deriving from Conventions and Recommendations. The Officers of the
Committee also prepare a list of observations contained in the report of the Committee of
Experts on which it would appear desirable to invite governments to provide information
to the Conference Committee, which examines over 20 individual cases every year.

The report of the Conference Committee is submitted for discussion by the
Conference in plenary, and is then published in the Provisional Record. Since 2007, with
a view to improving the visibility of its work and in response to the wishes expressed by
ILO constituents, it has been decided to produce a separate publication in a more
attractive format bringing together the usual three parts of the work of the Conference
Committee. In 2008, in order to facilitate the reading of the discussion on individual cases
appearing in the second part of the report, it was decided to add the observations of the
Committee of Experts concerning these cases at the beginning of this part. This year, the
report containing the discussions in the plenary of the Conference Committee on the
Application of Standards has also been added. This provides a complete picture of the
work of the Conference Committee on the Application of Conventions and
Recommendations for that year. It is to be hoped that this new format will continue to
translate into a wider dissemination of the work of this key body of the international
labour standards supervisory system.
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A.

Introduction

1.

In accordance with article 7 of the Standing Orders, the Conference set up a Committee to
consider and report on item III on the agenda: “Information and reports on the application
of Conventions and Recommendations”. The Committee was composed of 220 members
(107 Government members, 20 Employer members and 93 Worker members). It also
included 15 Government deputy members, 76 Employer deputy members, and 147 Worker
deputy members. In addition, 25 international non-governmental organizations were
represented by observers. '

The Commiittee elected its Officers as follows:

Chairperson: Mr Sérgio Paixdo Pardo (Government member, Brazil)

Vice-Chairpersons: Mr Edward E. Potter (Employer member, United States) and
Mr Luc Cortebeeck (Worker member, Belgium)

Reporter: Mr Christiaan Horn (Government member, Namibia)

The Committee held 17 sittings.

In accordance with its terms of reference, the Committee considered the following:
(1) information supplied under article 19 of the Constitution on the submission to the
competent authorities of Conventions and Recommendations adopted by the Conference;
(i1) reports supplied under articles 22 and 35 of the Constitution on the application of
ratified Conventions; and (iii) reports requested by the Governing Body under article 19 of
the Constitution on the Employment Policy Convention, 1964 (No. 122), the Human
Resources Development Convention, 1975 (No. 142), the Employment Service
Convention, 1948 (No. 88), the Private Employment Agencies Convention, 1997
(No. 181), the Job Creation in Small and Medium-Sized Enterprises Recommendation,
1998 (No. 189) and the Promotion of Cooperatives Recommendation, 2002 (No. 193).*
The Committee was also called on by the Governing Body to hold a special sitting
concerning the application by Myanmar of the Forced Labour Convention, 1930 (No. 29),
in application of the resolution adopted by the Conference in 2000. *

Work of the Committee

5.

In accordance with its usual practice, the Committee began its work with a discussion on
general aspects of the application of Conventions and Recommendations and the discharge
by member States of standards-related obligations under the ILO Constitution. In this part
of the general discussion, reference was made to Part One of the report of the Committee

' For changes in the composition of the Committee, refer to reports of the Selection Committee,
Provisional Records Nos 4 to 4(h). For the list of international non-governmental organizations, see
Provisional Record No. 3.

* Report III to the International Labour Conference — Part 1AI: Report of the Committee of Experts
on the Application of Conventions and Recommendations; Part 1AIl: Information document on
ratifications and standards-related activities; Part 1B: General Survey concerning employment
instruments.

*ILC, 88th Session (2000), Provisional Record Nos 6-1 to 6-5.
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10.

of Experts on the Application of Conventions and Recommendations and to the
Information document on ratifications and standards-related activities. During the first part
of the general discussion, the Committee also considered its working methods with
reference being made to a document submitted to the Committee for this purpose. * A
summary of this part of the general discussion is found under relevant headings in
sections A and B of Part One of this report.

. The second part of the general discussion dealt with the General Survey concerning

employment instruments carried out by the Committee of Experts. It is summarized in
section C of Part One of this report. The final part of the general discussion considered the
report on Teaching Personnel of the Joint ILO-UNESCO Committee of Experts. This
discussion is set out in section D of this report.

Following the general discussion, the Committee considered various cases concerning
compliance with obligations to submit Conventions and Recommendations to the
competent national authorities and to supply reports on the application of ratified
Conventions. Details on these cases are contained in section E of Part One of this report.

. The Committee held a special sitting to consider the application of the Forced Labour

Convention, 1930 (No. 29), by Myanmar. A summary of the information submitted by the
Government, the discussion and conclusion is contained in Part Three of this report.

. During its second week the Committee considered 25 individual cases relating to the

application of various Conventions. The examination of the individual cases was based
principally on the observations contained in the Committee of Experts’ report and the oral
and written explanations provided by the governments concerned. As usual, the Committee
also referred to its discussions in previous years, comments received from employers’ and
workers’ organizations and, where appropriate, reports of other supervisory bodies of the
ILO and other international organizations. Time restrictions once again required the
Committee to select a limited number of individual cases among the Committee of
Experts’ observations. With reference to its examination of these cases, the Committee
reiterated the importance it placed on the role of the tripartite dialogue in its work and
trusted that the governments of all those countries selected would make every effort to take
the measures necessary to fulfil the obligations they had undertaken by ratifying
Conventions. A summary of the information submitted by Governments, the discussions,
and conclusions of the examination of individual cases were contained in Part Two of this
report.

With regard to the adoption of the list of individual cases to be discussed by the Committee
in the second week, the Chairperson of the Committee announced that a provisional final
list of individual cases, in relation to which the Committee of Experts had placed a double
footnote, was now available. > He stressed that the Officers of the Committee expected to
complement this list subsequently with additional cases. As in previous years, the
Committee intended to examine the cases of 25 member States, in addition to the Special
Sitting concerning Myanmar (Convention No. 29).

* Work of the Committee on the Application of Standards, ILC, 99th Session, C. App/D.1 (see
Annex 1).

> ILC, 99th Session, Committee on the Application of Standards, C. App./D.4/Add.1.
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11.

12.

Following the adoption of the final list of individual cases ® by the Committee, the Worker
members emphasized that drawing up the list had been particularly difficult this year and
everything suggested that that would be the case also in the years to come. Over the years
there had been a growing tendency to engage in trade-off, a practice which they found
unacceptable. It was unacceptable in the first place because of the Committee’s mandate,
which was to participate in the monitoring of the application of ratified Conventions. That
meant that it must be in a position to examine serious shortcomings in the application of
ILO Conventions calmly, without coming under any kind of purely ideological pressure.
Its mission could not afford to be jeopardized, or else any hope of applying the ILO’s
standards — which were there for the benefit of the workers and in the interests of social
progress — would be lost. Secondly, it was unacceptable because of the respect that the
Committee owed to the Committee of Experts. The Worker members pointed out that the
work of the Committee on the Application of Standards was based almost entirely on the
reports of the Committee of Experts, which devoted a great deal of time to analysing and
summarizing reports and documents dealing with instruments that were subject to the
reporting requirement laid down by the ILO Constitution. If the Committee, purely for
reasons of subjective convenience, were to start putting aside reports drawn up by the
Experts, which contained carefully prepared legal conclusions, it would be sending the
wrong kind of message to the Committee of Experts. The Committee examined in an
intelligent and mature way violations of workers’ rights that were both serious and
flagrant. All the cases in the report of the Committee of Experts were serious, but some of
them were more so than others and it was from among those that the individual cases for
discussion had to be selected. The Committee could not simply accept without demur the
Workers’ or Employers’ or Governments’ argument that there were fewer violations of
workers’ rights in certain countries, and that therefore those countries should no longer be
on the list of individual cases. Violations were still violations, whether they took place in
the United Kingdom, in Colombia or in Cuba — all of which would not be on this year’s list
when in fact they should be. There were still far too many workers’ representatives being
killed in defence of freedom of association and of the more widespread application of
workers’ rights, and the Committee owed them its deepest respect for having risked their
lives simply for doing their duty.

After a lengthy and difficult debate, Colombia had finally been taken off the list so as to
break a deadlock. The same had happened in 2008, when although Colombia had come up
for examination it was not listed as an individual case. The Worker members could not
count the case of Colombia as warranting an expression of interest or satisfaction by the
Committee, in spite of the explanations given by the Chairperson of the Committee of
Experts. The observation itself referred to serious concerns, which it would not be possible
to discuss. The United Kingdom would not be on the list of individual cases either,
notwithstanding the fact that the Committee of Experts had carefully built up a case
concerning the application of the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), involving a Western European country that was a
Member of the European Union (EU). Discussion of the case would have raised the
important issue of the restrictions imposed on the right to strike of workers who were
affiliated to a trade union which itself was facing a court action for damages that clearly
threatened its financial survival. It was not a question of challenging the Court of Justice of
the European Communities but about dealing with a major violation of freedom of
association in a geographical context that was all the more interesting because it concerned
the 27 Members along with the candidates for membership of the EU.

®ILC, 99th Session, Committee on the Application of Standards, C. App./D.4/Add.1(Rev.) (see
Annex 2).
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14.

15.

16.

In the same way, the Committee had had to leave out such important cases as Pakistan,
with regard to the Abolition of Forced Labour Convention, 1957 (No. 105), and Algeria,
concerning the effective exercise of freedom of association. The workers” movement in the
latter country was clearly in danger, with the Government refusing to recognize the right of
workers of all nationalities to form trade unions or to allow them to call a peaceful strike
on the grounds that the country was in a state of emergency. On 12 May 2010, the
headquarters of the coalition of independent trade unions representing more than
600,000 workers from the health and education sectors and from the local and national
public service had been closed down.

There would be no discussion, either, of the case of Romania, where demonstrations were
currently being held in front of the Parliament in Bucharest to protest against salary cuts
that also affected public servants, in violation of conditions of employment that were
protected by the ILO. The Worker members were extremely regretful that the case of
Japan, with regard to the Forced Labour Convention, 1930 (No. 29), had not been
included. Was it ever going to be possible for a tripartite forum like the ILO to speak
openly about the situation of “comfort women”? The Worker members had asked the same
question in 2009, and it had still not been answered, and the Committee of Experts had not
made any observation on the subject in 2010. The Worker members wondered when a
solution could be found that might be conducive to reconciliation with the victims of this
degrading situation, by offering them adequate compensation, in order to restore the
dignity of these women who had been used as sex slaves.

It was no easy matter to limit the choice to 25 cases, but the deadline had to be respected.
All seven double footnotes cited by the Committee of Experts would be examined. It was,
however, impossible for the Committee to take account of cases where progress had been
made. In future, some way would have to be found to allow certain governments to
highlight the efforts that they had made to comply with observations made by the
Committee of Experts.

The Employer members felt that they should put aside this year their usual practice of not
commenting extensively on the final list of cases. The process of choosing 25 cases out of
about 800 comments by the Committee of Experts was extremely difficult. Moreover, as
the Chairperson of the Committee of Experts had pointed out, there were different ways of
looking at an observation based on one’s point of view. Even though the criteria for the
selection of cases had been identified, there were naturally disagreements between the
Worker and Employer members on the application of these criteria in practice and
divisions of views on the final selection. This was true not only between the two groups
but also within each group. For instance, feeling that the point of view of the Committee of
Experts on the application of the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), by the United Kingdom was not correct, the speaker
would have preferred to have this case discussed so that a political debate could take place
and be communicated to the Committee of Experts; however, his point of view was not
prevalent among the Employer members. It was important to give credence to the different
points of view emanating from the debates within the Employers’ group. It was also
important to acknowledge the different context which existed in each country. Treating a
country situation in the same way every year when substantial efforts were being made to
make improvements, was rendering a disservice to the supervisory mechanism. Rather than
continuing to make the same criticisms every year regardless of the efforts made, the
Committee should give the Government room to make progress. Just like the Worker
members, the Employer members felt that not all cases that they would have liked to see
discussed were on the list. Moreover, with regard to the comments made by the Worker
members which had been interpreted to mean “horse-trading” of cases, the perspective of
the Employer members was that there was no such “horse-trading”, each case being
regarded on its own merits. The final list had been adopted through the same procedure as
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17.

18.

19.

20.

21.

22,

in the past. Of course, many other cases could have been chosen among the 800 comments
made by the Committee of Experts but a difficult choice had to be made.

The Employer member of Costa Rica stated that last year the Committee had discussed the
same case under the Right to Organise and Collective Bargaining Convention, 1949
(No. 98), and she expressed surprise that the case was on the list again because the
Committee had urged the Government to adopt legislative measures in consultation with
the social partners and the employers had promoted two draft laws which were first on the
list for discussion by Parliament. Although these laws had not yet been adopted, that was
because trade unions had obstructed the process. In addition, all governments needed time
and in her country the Government had assumed office only one month earlier.

The Employer member of Georgia expressed surprise at the fact that his country had been
selected for discussion at the Committee since pursuant to the discussion which had taken
place two years ago, the Government had closely cooperated with the ILO in building
robust social dialogue institutions. On behalf of the 1,500 members of his organization, he
expressed his readiness to continue this positive relationship with the ILO and promote
social dialogue in his country. He hoped that the discussion would not jeopardize the
efforts to build a social partnership and emphasized that what was needed was advice and
support from the ILO. The inclusion of his country in the list of cases was difficult to
understand.

The Worker member of Colombia stated that the international labour Conventions and
their ratification had helped to build a more fair, decent and human society and make the
tripartite framework a reality. In the case of Colombia, there was absolutely no compliance
with the recommendations adopted by the Committee on the Application of Standards. The
situation was currently very difficult for the trade union movement in Colombia. By
removing Colombia from the list, that situation was in a way being tolerated. This year,
28 trade union members had been murdered and during the mandate of this Government
557 union members had been murdered. Trade unionists had been treated as enemies. He
declared that the widows and orphans of union members warranted discussion of that case.

Another Worker member of Colombia stated that there was disagreement and
consternation because the case of Colombia was not being discussed. He reported that
64 per cent of the murders of trade unionists in the entire world occurred in Colombia. The
most recent had taken place only two weeks after a strike in the palm oil sector. Moreover,
workers had been dismissed because of their union membership, as was the case of
workers of a textile company that were all dismissed within a period of one week of
joining the union. He cited another case in which 139 workers at a banana plantation were
dismissed and removed from their workplace by force after having joined a trade union.
One worker died on this occasion. He stressed that it was extremely unfair that Colombia
was not on the list.

Another Worker member of Colombia declared that the previous speakers had sufficient
reasons to express their dissatisfaction. He also pointed out that it was not normal practice
that there were objections after the adoption of the list. The list had become shorter over
the years. Some time ago, the International Labour Conference would last for one month
and 40 or 42 countries would be selected for the list. He declared that in that context, the
General Confederation of Workers (CGT) of Colombia had submitted a document
detailing all the anti-trade union activities that had occurred in Colombia.

Following the adoption of the final list of individual cases to be discussed by the
Committee, the Employer and Worker spokespersons conducted an informal briefing for
Government representatives.
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Working methods of the Committee

23.

24.

25.

26.

The Chairperson announced, in accordance with Part V(E) of document D.1, the time
limits for speeches made before the Committee. These time limits were established in
consultation with the Vice-Chairpersons and it was the Chairperson’s intention to strictly
enforce them in the interest of the work of the Committee. The Chairperson also called on
the members of the Committee to make every effort so that sessions started on time and the
working schedule was respected. Finally, the Chairperson recalled that all delegates were
under the obligation to abide by parliamentary language. Interventions should be relevant
to the subject under discussion and be within the boundaries of respect and decorum.

The Worker members recalled the changes that had taken place over the last year as a
result of the observations made by the Conference Committee at its previous session,
particularly with regard to time management and the lack of discipline shown by certain
speakers, the number of double footnotes proposed by the Committee of Experts, and the
fact that it had been impossible to discuss a case of progress because of lack of time. They
expressed the firm hope that the strict measures proposed with regard to time management
and the order in which governments were placed on the final list of individual cases would
bear fruit in terms of the balance that should be sought between the right of constituents to
present the situation regarding the application of Conventions in their countries, in law and
in practice, and the right of all to be heard. The Worker members were committed to
respecting the new rules in that regard without, however, excluding the possibility of
working on the Saturday of the second week.

The Government member of Austria, speaking on behalf of the Government members of
the Industrialized Market Economy Countries (IMEC), expressed full support for the
changes in procedure outlined in the document on work of the Committee (C. App./D.1)
with a view to improving time management. These included the proposed time limits and
their strict enforcement by the Chair as well as the automatic slotting of individual cases in
the second week. IMEC looked forward to applying these improved working methods
without night sessions. The speaker also expressed support for the fact that the discussion
had begun with the discussion of the General Survey given the short timeframe for
discussing the General Survey and officially transmitting the content of that discussion to
the Committee on the Strategic Objective of Employment (Employment Committee).
Considering that the tight timetable did not leave room for tripartite negotiated outcomes,
IMEC proposed to adopt a record of the Committee’s discussions on the morning of
Friday, 4 June, and officially transmit this record to the Employment Committee. The
Chair of the Committee on the Application of Standards could also give a short
introduction before the Employment Committee. In view of further improvements to be
made to the working methods of the Committee, including a review of the impact of the
introduced changes, IMEC fully supported the continuation of the Tripartite Working
Group on the Working Methods of the Conference Committee to ensure ongoing open and
transparent discussion of important issues and the most effective use of the limited time
available to the Committee.

The Government member of Oman, also speaking on behalf of the Council of Ministers of
Labour and Social Affairs of the Gulf Cooperation Council (GCC), comprising Bahrain,
Kuwait, Oman, Qatar, Saudi Arabia, United Arab Emirates and Yemen, noted that the Gulf
countries had reviewed the proposed amendments to the Conference Committee’s working
methods, and commended the Tripartite Working Group on the Working Methods of the
Conference Committee on the efforts deployed in this respect. He further highlighted the
need for the Tripartite Working Group to continue its work in view of its contribution in
developing the Conference Committee’s work in a manner which met its increasing
challenges and to take into account the obstacles that were detected by the Conference
Committee, through practice, or those that were mentioned by member States. With respect
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to the Conference Committee’s mandate in following-up on the application of member
States’ implementation of international labour Conventions, and the Conference
Committee’s working methods in this regard, he further stressed that: (1) there continued
to be a need for an objective analysis of the list of individual cases through an early
announcement to those member States that would be placed on this list, which would help
meet the objective test specifically for this purpose and would enable the member States to
inform the Conference Committee of new developments; (2) there continued to be a need
for the participation of governments in reviewing the manner of selecting individual cases,
and their participation as an observer in the Conference Committee set up for this purpose,
whilst stressing the need for a balance in such a selection; and (3) there was importance for
the participation in the Conference Committee of regional advisors specialized in
international labour standards, with a special emphasis to be made on providing the
Regional Office for Arab States with specialized Arab-speaking experts, with an expertise
in the Arab region and its socio-economic conditions. He concluded with the hope that the
Conference Committee would continue its work in providing assistance to member States
to meet their obligations arising from international labour standards. Concurrently, he
stressed that the countries of the GCC would endeavour to provide all of the help required
by the Conference Committee, whenever it was needed.

B. General questions relating to international
labour standards

General aspects of the supervisory procedure

27.

28.

29.

First of all, the representative of the Secretary-General indicated that it was her privilege to
report on developments since the last session of the Conference and to bring to the
Committee’s attention some important current and future standards-related topics. She
emphasized that this year’s Conference was particularly rich from the standards
perspective with a first discussion concerning a Convention on decent work for domestic
workers, a vast, virtually invisible form of employment in many countries. This year
marked the second discussion for the adoption of a new international standard on
HIV/AIDS and the world of work, which this Conference was expected to adopt as a
Recommendation.

The speaker then pointed out that this Committee had the overall responsibility for
considering the extent to which international labour standards were being implemented and
reporting thereon to the Conference. This mandate was to be found in article 23 of the ILO
Constitution, and was articulated in article 7 of the Standing Orders of the International
Labour Conference. With this overall objective in mind, the Committee had adapted its
methods of work over the years, as and when important issues arose, notably at the
initiative of its members, on the basis of tripartite dialogue and consensus. The
achievements of the Tripartite Working Group on the Working Methods of the Conference
Committee were the result of this process.

Turning to the issue of the functioning of the supervisory system, the representative of the
Secretary-General stressed that compliance with reporting obligations was of paramount
importance for the efficient functioning of the supervisory system, as the quality of the
examination by the supervisory bodies depended to a large extent on the quality of the
information received. Over the last few years, she had referred to the decrease in the
number of reports submitted under articles 19 and 22 of the ILO Constitution which had
become a matter of great concern for both the Committee of Experts and this Committee.
In 2008, 70.2 per cent of reports were received by the end of the meeting of the Committee
of Experts; in 2009, 67.8 per cent were received by that time. She was pleased to report,
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31.

however, the steady increase in the number of observations received from employers’ and
workers’ organizations, which clearly demonstrated that the system was increasingly being
used by constituents.

The speaker pointed out that this year’s General Survey concerning employment
instruments had taken a thematic and global approach articulated around four Conventions
and two Recommendations. In this regard, she wished to focus on the Human Resources
Development Convention, 1975 (No. 142). The key here was to reconcile the objectives of
education and training. In the past and even now, young people were trained for a
particular job, without anticipating future market needs. When jobs were lost, new ones
would come open, but many would have different skill requirements than the old ones. In
some respects when someone lost his or her job now, they needed to start all over. As
periods of unemployment lengthened, skills eroded. The drama of youth unemployment
extended far beyond the economic side of the question. Most students today were willing
to work hard to succeed, but they were rightly unsure that educational institutions were
equipped to guide them. The conclusion on skills for improved productivity, employment
growth and development, adopted at the Conference in 2008, stressed that “education,
vocational training and lifelong learning are central pillars of productivity and
employability”. Emphasis should be placed on lifelong learning. Difficult as it was, young
people would have to accept that in the future “career” would have a different meaning, a
different form and a different scope than was the model for their parents. Today, any
meaningful approach to socio-economic development was necessarily an interrelated one
and therefore it would be quite timely that some of these structures would certainly be
examined in next year’s General Survey on Social Security.

Returning to the issue of the General Survey, the speaker underlined that this year’s
General Survey represented the first follow-up to the 2008 Declaration on Social Justice
for a Fair Globalization. Following the adoption of the Social Justice Declaration in 2008,
the Governing Body decided that the General Survey and the recurrent item report would
deal with the same strategic objective. This meant that this Conference had before it a
General Survey concerning employment instruments and a report before the Recurrent
Item Committee on Employment entitled Employment policies for social justice and a fair
globalization. This was the first time that this Committee as well as the Recurrent Item
Committee on Employment would be discussing the same subject but from two different
perspectives. This Committee would focus on the report of the Committee of Experts
which presented a global picture on law and practice of [ILO member States whether or not
they had ratified the relevant Conventions. The Recurrent Item Committee on Employment
would have to consider conclusions that would be comprehensive. This Committee would
therefore need to ensure that it was able to provide a relevant input that could be taken into
account by the Recurrent Item Committee. This was a unique opportunity given to the
tripartite constituents, through the Conference, to influence in a major way standard-setting
policy as a cornerstone of ILO activities by enhancing its relevance to the world of work
and to ensure the role of standards as a useful means of achieving the constitutional
objectives of the Organization. ' This Committee would be in a position to assess standards
gaps, if any, to propose solutions as well as to provide guidance for the promotion of
standards as it did last year in respect of the instruments that were the subject of the
General Survey. She therefore invited the Committee to give serious consideration as to
how it could best interact with the Recurrent Item Committee on Employment so as to
ensure that relevant standards-related conclusions were drawn by the Conference for
follow-up by the Governing Body. This clearly called for innovative ways of working and

"ILO Social Justice Declaration for a Fair Globalization, final preambular paragraph.
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33.

the Office was available to assist in every way possible to make this first interaction with
the Recurrent Item Committee a success.

The speaker then addressed the labour law challenges facing the world of work which had
certainly been aggravated by the financial and economic crisis and included the following:
(1) the weakening of the employment relationship with the increasing classification of
workers as contractors or contract workers; and (ii)) a growing shift of what was
traditionally the responsibility of the employer to workers in these situations, for instance
the provision of health insurance and social security contributions. Other challenges
concerned labour standards and the supply chain and the informal economy. One response
to these diverse challenges could be found in the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98), highlighted by the Committee of Experts in its
report. Indeed, freedom of association and collective bargaining were given special
emphasis in the Global Jobs Pact as essential enabling tools to ensure that crisis responses
were best adapted to the needs of the real economy and to strengthen participation in those
choices and ease increased social tension. With regard to the informal economy, she
informed the Committee that the Office had recently published a monograph entitled:
Extending the scope of application of labour laws to the informal economy: Digest of
comments of the ILO’s supervisory bodies related to the informal economy. It was to be
hoped that this would assist the tripartite constituents in designing strategies to help bridge
the gap in the application of international labour standards and assist them in developing
laws and strengthening institutions at the national level to extend protection to workers in
the informal economy in order to facilitate the transition to formality. Another challenge
was designing strategies in order to enhance the impact of international labour standards.
In this regard, national courts could play a very important role in giving effect to the
observations, recommendations and conclusions of the ILO supervisory bodies. A recently
revised publication by the Standards Department and the ILO Turin Centre on
International labour law and domestic law: Training manual for judges, lawyers and legal
educators was a way of seeking to enhance the role of the courts in creating greater
coherence between international labour standards and national labour laws, particularly
where the countries concerned had ratified the relevant international labour standards.

Finally, the representative of the Secretary-General turned to the issue of the authoritative
interpretation of ILO Conventions which was the subject matter of article 37 of the ILO
Constitution. She pointed out that in November 2009, the Governing Body had asked the
Office to start consultations on the issue of the interpretation of international labour
Conventions. The referral procedure to the International Court of Justice, the only body at
present competent to provide the authoritative interpretation set forth in article 37(1) of the
ILO Constitution, had been used only once, in 1932. The standard practice today was that
the Legal Adviser and the Standards Department on the basis of the Vienna Convention on
the Law of Treaties, the travaux préparatoires concerning international labour standards
and taking account of comments by the Committee of Experts, prepared a “reply” to
requests for interpretation with a disclaimer citing the aforementioned constitutional
provision. In a globalized world, however, ILO instruments did not remain wholly within
the sphere of the ILO. It was for this reason that the question of the ILO providing the
authoritative interpretation of ILO Conventions took on its importance: so that others did
not provide discordant or ill-informed interpretations concerning labour standards,
ultimately creating confusion and potentially weakening the supervisory system. The
tribunal envisaged in article 37(2) of the ILO Constitution was for the time being the
subject of informal tripartite consultations of Governing Body members. The objective was
to see to what extent the implementation of this provision would enhance the impact of
international labour standards by giving it the hallmark of ILO expertise and authority.
Thus, it was the start of a process already provided for in the Constitution, and which
would enhance the transparency, credibility, coherence and authority of the ILO’s
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37.

universal message, which was beautifully reiterated earlier that day by the President of the
Swiss Confederation, Ms Doris Leuthard, when she addressed the Conference.

In conclusion, the representative of the Secretary-General emphasized that, in form and in
substance, standards were breaking new ground in terms of extending protection and
working in ways that were more user-friendly. Much had been written and said about
standards in times of crisis. The bottom line, however, was that while adaptation was
ultimately the price of survival, social Darwinism had no place at the ILO. Labour
standards did indeed cover the breadth of the human condition and this included embracing
workers with HIV/AIDS and domestic workers, who may have no protection at all

The Committee welcomed Professor Janice Bellace, former Chairperson of the Committee
of Experts. She pointed out that 2009 marked the 60th anniversary of Convention No. 98,
which was more relevant than ever to the needs of the labour market in a globalized
environment. This Convention occupied a critical place in the fundamental principles and
rights at work structure for it made operational elements of freedom of association, and
recognized that the right to organize and the right to bargain collectively went hand in
hand. Moreover, because collective agreements were the product of a process whereby
employers’ and workers’ organizations negotiated to regulate jointly terms and conditions
of employment, they often served to implement standards found in other ILO Conventions.
Moreover, this year the ongoing global economic crisis prompted the Committee of
Experts to comment briefly on the relevance of several wage-related Conventions. ®
Typically, the relevance of these Conventions was highlighted by a crisis in one country or
region, or in one industry. The increasing globalization of the economy meant that a
financial crisis that started in one part of the world quickly had an impact on other
countries, and that the financial crisis became an economic and social crisis, with a
resulting sharp spike in unemployment and failed businesses. As a result, the guarantees
expressed in these wage protection Conventions took on renewed significance.

The speaker then referred to the Subcommittee on Working Methods which met during the
2009 session of the Committee of Experts to discuss ways to make the General Report
more useful to the Conference Committee on the Application of Standards. She pointed out
the fact that the Experts had described the criteria they used in determining whether to
insert special notes (traditionally referred to as “footnotes”) at the end of an observation.
The difference between cases where a member State was requested to submit an earlier
report (often referred to as a “single footnote”) compared to cases where the government
was asked to provide detailed information to the Conference (a “double footnote™) was a
matter of degree. In applying the criteria, the Committee of Experts used its discretion, and
had regard to the specific circumstances of the country and the length of the reporting
cycle. In addition, the Committee of Experts was sensitive to the practical reality that the
Conference Committee had limited time in which to consider these cases. This year the
Committee of Experts had decided to limit the number of cases that were double footnoted.
In selecting a very limited number of cases to double footnote, the Committee of Experts
focused solely on legal compliance and practical application and selected only the most
serious cases. The Committee of Experts preferred to give ample room to the Conference
Committee to decide which cases it wished to discuss.

Turning to the issue of terminology, the speaker underlined that the Committee of Experts
had noted with satisfaction or interest that in a number of member States, longstanding
comments on the application of ratified Conventions had been addressed. Responding to

¥ Protection of Wages Convention, 1949 (No. 95), Minimum Wage Fixing Convention, 1970
(No. 131), Protection of Workers’ Claims (Employer’s Insolvency) Convention, 1992 (No. 173).
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some confusion over the meaning of terms that had been used for some years, in the
General Report of the Committee of Experts had considered some situations where these
terms might be used. For example, a case of progress related to a specific issue arising out
of the application of a Convention, and simply indicated that the member State had taken
some measures with regard to that issue. Similarly, a case of satisfaction indicated solely
that a government had taken measures, often through the adoption of new legislation or an
amendment to existing legislation, to respond directly to a specific issue raised by the
Committee of Experts. In expressing its satisfaction, the Committee of Experts was
indicating to the government and the social partners that it considered the specific issue
resolved. It did not, however, reflect any view on the member State’s overall compliance
with the Convention. A more recent term was cases of good practice. In its General
Report, the Committee of Experts emphasized that the use of this term did not in any way
involve an additional obligation for a member State. The Committee of Experts believed it
would be helpful for governments and the social partners to learn of a new approach for
achieving or improving compliance with a Convention, or of an innovative way of
addressing difficulties that arose in the application of a Convention.

The speaker then addressed the issue of compliance by the member States with their
reporting obligations. The Committee of Experts was disturbed by serious failures of
certain member States to comply with their reporting obligations, mostly (although not all)
due to insufficient infrastructure attributable to lack of human or financial resources. The
Office was to be commended on its efforts to improve this situation, often through
technical assistance, which was meeting with some success. The Committee of Experts
endeavoured to engage in a fruitful dialogue with the member States regarding efforts to
achieve compliance with a Convention. When reports were not submitted, or when the
government, in responding to an observation or direct request, was not responsive to the
comments of the Committee of Experts, the dialogue was constrained. Likewise, when the
government’s report was limited to legal provisions and did not supply information on
practical application, the Committee of Experts found itself unable to determine whether
effective application of the Convention had been secured in the member State. In this
regard, she drew attention to the government’s obligation to communicate its report to
employers’ and workers’ organizations. If the government failed to do so, these
organizations were denied their opportunity to comment and an essential element of
tripartism was lost.

Turning to the General Survey, the speaker underlined that the Committee of Experts
welcomed the opportunity to review, for the first time, national law and practice with
regard to employment instruments, following a new thematic approach which flowed
directly from the adoption of the Social Justice Declaration at the International Labour
Conference in June 2008. The first strategic objective of this Declaration was “promoting
employment by creating a sustainable institutional and economic environment”, and the
Governing Body selected this objective as the first recurrent item. Synchronizing the
subject matter of the General Survey and the recurrent item report had the benefit of
promoting greater coherence between the normative, economic and social policy work of
the ILO. The challenge of reviewing the jurisprudence of the Committee of Experts
regarding four Conventions and two Recommendations in one General Survey may at first
have caused some apprehension for fear of not producing a comprehensive and thorough
Survey. The benefits, however, of approaching this topic in a comprehensive fashion were
soon apparent. In addition, the Committee of Experts, recognizing the different scope of
this General Survey, utilized five members, rather than the usual three, on the working
party. This was not only because of the additional work to be done, but also because mere
geographic diversity was not sufficient; the level of economic development was an
additional factor to consider.
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To some extent, the organization of the General Survey was traditional, in that the first part
set forth and explained the requirements of instruments themselves, the second part
reviewed what was happening in practice, and the third part looked at the continuing
relevance of these instruments. However, the second part was quite different because the
Committee of Experts, in this General Survey, made use of information submitted in the
member States’ reports and publicly available data as a basis for assessing the extent to
which the member States complied with the relevant standards. This was not a strictly legal
analysis but an assessment of whether the member States’ performance was consistent with
a commitment to the pursuit of an active policy designed to promote full, productive and
freely chosen employment. The Committee of Experts realized that there were different
stages of development and economic capacity, and thus sought to determine whether
member States had made the best possible effort, in light of their stage of development, to
achieve and maintain full and productive employment. The framework applied by the
Committee of Experts in approaching this assessment was set out in the first four pages of
Part B — Global overview. The Committee of Experts briefly described Keynesian
economic theory, which was widely accepted in the period 194070, and the neo-liberal
economic theory which began to dominate in the 1980s. The Committee of Experts took no
position on the correctness of these theories which often dictated very different policy
choices. However, the Committee of Experts did note that it must be aware of the tension
that arose when economic analysis intersected with legal analysis, both of which could be
affected by political, social and cultural conditions.

In undertaking an assessment of labour market performance, data needed to be used, and a
period of time selected. For the most part, the Committee of Experts used data for the
period 1998-2007; that was, going back two decades from the most recent complete data
available. There were some concerns about the completeness of the data on which the
Committee of Experts relied. Many member States reported that they had some data
collection activity attached to their public employment service, but that it was unlikely that
they conducted regular national labour force surveys and, as a result, they lacked the
ability to monitor and report on overall employment trends. Nonetheless, the Committee of
Experts found that the data revealed some important policy issues. For instance, standard
economic theory assumed that unemployment was low in developing countries that did not
have unemployment insurance. Yet, the data revealed that this was most definitely not the
case. The Committee of Experts wished to highlight this unexplained phenomenon of high
unemployment rates in developing countries and recommended an investigation of the
causes of this phenomenon, as a basis for framing sound employment policy. In looking at
data over the past 40 years, the Committee of Experts did discern that some efforts to
lower unemployment, such as creating incentives for early retirement to open up places for
others, may not have contributed to sustainable full employment over the long term,
particularly with regard to older workers. Finally, in discussing the informal economy, the
Committee of Experts was constrained in its analysis because there appeared to be
different understandings of the concept in some developing countries, and because the data
was lacking on which to make an assessment of the impact of governments’ efforts. The
Committee of Experts, however, wished to stress the need to examine more closely the
ways in which workers could be more fully mainstreamed into the formal economy.

In conclusion, the Committee of Experts believed that the employment instruments studied
remained relevant. No specific recommendation for standard setting was made, although
two options were presented for discussion. One related to a gap; namely, that the current
employment instruments spoke to governments pursuing policies limited to a national
labour market. Another option might be the adoption of an instrument consolidating all the
instruments relating to employment, designed to highlight the need for governments to take
a comprehensive and coherent approach.
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The speaker concluded by noting that the members of the Committee of Experts were
grateful that the Employer and Worker Vice-Chairpersons of the Conference Committee,
Mr Potter and Mr Cortebeeck, were once again able to meet with the members of the
Committee of Experts, to further the dialogue between the two committees. In encouraging
member States to fully apply ratified Conventions, the two committees worked in tandem,
with the Committee of Experts engaging in the technical legal analysis and the Conference
Committee focusing on implementation. As such, the Committee of Experts found it most
useful to increase its understanding of how this process could be made more efficient, in
addition to ensuring the spirit of mutual respect and cooperation between the two
committees.

The Employer members and the Worker members, as well as all Government members
who spoke, welcomed the presence of the Chairperson of the Committee of Experts in the
general discussion of the Conference Committee.

Welcoming the synergy that existed between the Conference Committee and the
Committee of Experts, the Worker members underlined the need to preserve and continue
to strengthen contact between the two Committees. The Committee of Experts played a
key role in the system of monitoring the application of standards which, together with
tripartism, were the two essential ingredients that made the ILO’s supervisory mechanism
unique and irreplaceable.

The Worker members took note of the clarifications provided by the Committee of Experts
on the distinction between cases of progress and cases of good practice, along with the
details on cases in which the Committee had expressed “interest” or “satisfaction”. In that
regard, the proportion of cases of satisfaction (71 for 49 countries) and interest (276 for
114 countries) was surprising, above all when they concerned certain countries known for
repeated failures in applying Conventions. Furthermore, the fact that an expression of
“satisfaction” or “interest” could appear in the same comment as an expression of
“profound regret” made it difficult for the workers of the country in question to demand
that the government be called to address the Committee. In addition, certain improvements
noted by the Committee of Experts did not correspond to the situation experienced in
practice by workers or even employers. For instance, certain cases of progress were based
solely on information provided by governments, either because trade union organizations
were not involved in the process or because they were almost non-existent in the country.
Certain information should therefore be noted with greater circumspection.

The Worker members were pleased that, against the backdrop of the global economic
crisis, the Committee of Experts had highlighted the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98), and ILO standards on wages. Those instruments
were crucial to sustaining recovery in job creation and guaranteeing that wages would be
maintained at levels that would allow the economy to be rebuilt. It was also essential to
keep minimum wages at decent levels and periodically adjust them, in consultation with
the social partners, and to maintain adequate and effective labour inspection. In that regard,
the importance of governance instruments should be recalled. Governments that ratified
Conventions must make every effort to ensure their effective application, which required
independent labour inspectors who were properly provided with human and financial
resources.

Noting that the solutions that were being sought to escape from the crisis failed to take into
account the increasing precariousness of workers, the Worker members drew attention to
the words of the Secretary-General’s representative, who stressed that the ILO was the
social conscience of the United Nations. With regard to the issue of interpreting
international labour Conventions that was before the Governing Body, the Worker
members considered it to be an extremely delicate subject on which immediate consensus
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could be difficult to obtain. Consequently, more time, studies and exchanges of views
would be necessary.

In conclusion, the Worker members thanked the members of the Committee of Experts
whose mandate had expired after some years of service to the Committee, and
congratulated the new members of the Committee, as well as its new Chairperson. Lastly,
the Worker members paid tribute to the memory of Evgeny Sidorov and Apecides Alvis,
great fighters for the cause of workers in their countries and on the international stage.

The Employer members referred, first, to the composition of the Committee of Experts, in
particular the ongoing problem of having a full complement of 20 Experts in place. They
encouraged the Director-General to propose to the Governing Body a number of diverse
candidates for the vacancies so that they could be appointed without delay to ensure the
effective and efficient operation of the Committee of Experts.

The Employer members then addressed the need for greater transparency and integration
between the Committee of Experts, the Conference Committee on the Application of
Standards, the Governing Body’s LILS Committee, and the Governing Body itself. This
was significant because the ultimate responsibility for ILO standards supervision lay with
the ILO’s tripartite constituency. Yet, the reality was that the Conference’s tripartite
constituents and the Governing Body had very little say in the day-to-day supervisory
process. It was the Committee of Experts’ report that was used by the Office as one of the
tools to build country profiles that measured decent work, or was quoted to indicate the
ILO’s position on the state of compliance by individual countries with ratified
Conventions. At present, the report of the Committee of Experts was submitted to the
Governing Body for information but was never discussed in the LILS Committee or the
Governing Body. On the other hand, the Conference Committee would only be able to
address just 3 per cent of the more than 800 observations of the Committee of Experts this
year. The Employer members considered that tripartite governance needed to be restored to
the application of standards. They expressed the view that the Committee of Experts’
report should become a document that had full tripartite ownership and reflected tripartite
views. This document would give the possibility for tripartite constituents to set out their
views on standards supervision-related issues and would strengthen the credibility and
acceptance of ILO standards supervision.

With regard to cases of progress, the Employer members appreciated that the Committee
of Experts responded to their suggestion that the utility and transparency of this
designation would be enhanced if the elements of the conclusions directly relating to this
designation were highlighted in the observations. However, because of the density of some
of the observations, it was not always easy to find the “case of progress” designation. On
an overall statistical basis, it would be useful to know overall cases of progress by
Convention, and whether overall progress was increasing or decreasing by Convention. As
far as cases of good practice were concerned, the Employer members recalled that they had
questioned the utility of that designation for the last two years, considering that the
designation of a case of progress was sufficient and urging the Committee of Experts to
drop this designation because it was not useful to the ILO tripartite constituency.

Turning to questions concerning the application of certain Conventions, the Employer
members again objected to “mini-surveys” or comments made outside the article 19
General Survey process and noted that isolated or unlinked observations could be easily
overlooked by the ILO tripartite constituency, such as the general observations on wages
and labour inspection in this year’s Committee of Experts’ report. They also recalled their
concern about new reporting requirements that some general observations attempted to
create. The fact that such reporting requirements were not cleared through the LILS
Committee and the Governing Body gave the impression that there was a breakdown in the
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tripartite governance process. The Employer members expressed a set of objections with
respect to the general observation on wages, especially the unilateral establishment by the
Committee of Experts of new reporting requirements for four wage Conventions and the
promotion of the Labour Clauses (Public Contracts) Convention, 1949 (No. 94), which did
not take into account the concerns expressed during the tripartite debate on the 2008
General Survey on labour clauses in public contracts. These concerns focused on the
discriminatory aspects of Convention No. 94, its negative impact on job creation and
taxpayers, and its inconsistency with European Union law. The Employer members stated
that, at a time of stress on sovereign debt, Convention No. 94 was the wrong solution at the
wrong time, highlighting its substantive defects. Recalling the Governing Body’s decision
of November 1998 that the Convention be re-examined in due course, the Employer
members called for a re-examination of the Convention by the LILS Committee as a matter
of urgency, invited States parties to this Convention to consider denouncing it; the next
denunciation was September 2012—13. They also requested the Office to stop promoting
this Convention. Moreover, all General Surveys conducted since 1990 should contain an
insert that included the tripartite discussion and debate on the General Survey.

With specific reference to the Indigenous and Tribal Peoples Convention, 1989 (No. 169),
the Employer members referred to observations on certain countries made by the
Committee of Experts, according to which certain governments were asked, pursuant to
Article 15(2) of Convention No. 169, to suspend the implementation of existing projects,
the exploitation or exploration of activities and implementation of infrastructure projects
and the exploration and exploitation of natural resources. The Employer members pointed
out that such requests did not have a basis in the Convention and had to be eliminated as
soon as possible. The Committee of Experts was not a court of law and could not, in effect,
request economic activity to stop.

Turning to the Termination of Employment Convention, 1982 (No. 158), the Employer
members recalled that it was one of the most contentious ILO Conventions and expressed
the view that this instrument was basically an obstacle to a dynamic labour market that
facilitated the creation of productive employment. A tripartite meeting of Experts was
planned for next year to consider what to do with this no longer relevant instrument. The
eight observations made by the Committee of Experts on this Convention confirmed the
existence of major flaws in the instrument, especially its detrimental effect on enterprises
by tending to delay or make difficult and expensive necessary dismissals, thus endangering
the viability of enterprises. Recalling that the Convention would again be open to
denunciation in 2015-16, the Employer members called upon the Committee of Experts
and the Office to provide objective and balanced information about the Convention,
including ways to mitigate its rigidities as far as possible, and to refrain from promoting it.

In this context, the Employer members opposed the Experts’ attempts to read provisions of
Convention No. 158, into obligations under other Conventions, particularly when the
Government had not ratified them. For example, in the observation on Belarus and
Convention No. 122, the Experts called the Government’s attention to certain provisions of
Convention No. 158. First, it needed to be emphasized that the latter Convention had not
been ratified by Belarus. Moreover, the Experts seemed to suggest that “short-term
contracts”, the use of which was restricted under Article 3(2) of Convention No. 158, was
contrary to the promotion of “full and productive employment” in Convention No. 122,
and that governments had to give some job guarantee “to satisfy the employment needs of
the workers, whose short-term contract of employment had ended”. The Employer
members’ firm view was that Convention No. 122, did not in any way limit the use of
short-term contracts.
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Finally, with respect to the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Employer members recalled that the text and legislative
history of both Convention No. 87 and Convention No. 98 made clear that Convention
No. 87 did not expressly provide for a right to strike. Convention No. 87 at most contained
a general right to strike which nonetheless could not be regulated in detail under the
Convention. Yet, the Committee of Experts had continued a detailed critique of ratifying
countries’ strike policies, especially on “essential services”, applying a “one size fits all
approach” and failing to recognize differences in economic or industrial development and
current economic circumstances. This was in sharp contrast to the Experts’ 1953 General
Survey on Conventions Nos 87 and 98, where the Experts stated: “The object of this
Convention is to define as concisely as possible the principles governing freedom of
association, whilst refraining from prescribing any code or model regulations.” and it was
not until its third General Survey on Conventions Nos 87 and 98 in 1959, that the right to
strike was mentioned at all in a single paragraph and only with respect to the public sector
— ten years after the Conventions were adopted. The Experts’ views on the right to strike
expanded to seven paragraphs in the 1973 General Survey, and included opinions on
temporary and general prohibitions of strikes, strikes in the public sector and essential
services, strike restrictions based on maintaining public order and economic development,
and recourse to state dispute resolution procedures. This regulation of restrictions on the
right to strike further grew to 25 paragraphs in the 1983 General Survey, and included
further refinement of the 1973 General Survey as well as adding first time views on
requisitioning and minimum service, restrictions related to the objectives of the strike,
restrictions on the methods used, provisions imposing a waiting period on strikes, and
sanctions against strikes. In the 1994 General Survey, this evolved into a separate chapter
on the right to strike encompassing 44 paragraphs and numerous new subjects for detailed
comment by the Experts. The Employer members considered that the Committee of
Experts’ approach undermined tripartism in standard-setting and supervision, particularly
given the fact that whenever the right to strike was part of a Convention No. 87 case in the
Conference Committee, it was impossible to reach a conclusion on that issue. They once
again asked the Committee of Experts to reconsider their interpretation on the right to
strike that had progressively expanded since 1959 and that had no basis in Conventions
Nos 87 and 98.

The Employer members acknowledged that the work of the Committee of Experts,
especially its observations on compliance with ratified Conventions, was of utmost
importance to the work of the Conference Committee, but expressed the view that the
Committee of Experts had to show in the written materials that they took account of what
was discussed in the Conference Committee. This would be in the interest of maintaining
the integrity of the tripartite governance process mandated by article 23 of the ILO
Constitution and article 7 of the Standing Orders of the Conference.

The Government member of Austria, speaking on behalf of IMEC, highlighted that the
ILO supervisory system was unique in the international framework of human rights
procedures. The Conference Committee had the responsibility to help ensure that the
capacity, visibility and impact of the ILO supervisory system continued to evolve
positively, despite the inherent challenges. Noting that one of the main ILO activities since
the last Conference was the promotion of the Global Jobs Pact, the speaker observed that
the ILO’s response to the employment and social policy consequences of the economic and
financial crisis continued to be prominent on the Conference agenda. Quoting from the
Global Jobs Pact, he stated that to prevent a downward spiral in labour conditions, the
Conference Committee had to place special emphasis on fundamental principles and rights
at work and their implementation through effective governance mechanisms. Not ensuring
fundamental principles and rights at work at such a critical time would represent not only a
moral failure to uphold universally recognized rights, but would also represent a failure of
economic policy to ensure growth and recovery. This year, the Conference Committee was
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entering a new phase of the implementation process of the Social Justice Declaration,
which led to synchronizing the instruments to be studied by the General Survey with the
yearly recurrent item. IMEC appreciated the efforts of the Office in elaborating improved
questionnaires which resulted in an increased response rate, and believed that this was the
right way to maintain the authoritative value of General Surveys. Also this year, the
Conference would start the cycle of recurrent discussions with the strategic objective of
employment, which was the first time that the discussion of the General Survey by the
Conference Committee would contribute to the recurrent discussion. IMEC hoped that the
new approach would increase the synergy between standards and the other activities of the
ILO and would therefore enhance the impact of the standards system.

IMEC welcomed the Committee of Experts’ continuous efforts to enhance the quality of
reporting and appreciated the improvements of the presentation in an accessible format,
such as the country profiles. IMEC had always supported the discussion of significant
cases of progress in the Conference Committee, as well as the efforts by the Committee of
Experts to clarify the criteria for identification of cases of “good practices” in comparison
with cases of “progress”, which clarified that cases of good practice were always cases of
progress but not necessarily vice-versa. IMEC attached great importance to the
combination of the work of the supervisory bodies and the practical guidance given to
member States through technical cooperation as one of the key dimensions of the ILO
supervisory system. IMEC appreciated the heightened attention given to this
complementariness by the Committee of Experts, which had led to an enhanced follow-up
of cases of serious failure. This was also due to the Conference Committee’s increasingly
systematic references to technical assistance in its conclusions.

With reference to the 60th anniversary of Convention No. 98, IMEC reiterated its strong
support for collective bargaining and social dialogue as essential tools to achieve the
strategic objectives of the Organization. The speaker underlined that collective bargaining
had an important role to play in the response to the crisis because it was a flexible and
responsive tool that allowed for a balance of working conditions and new economic
realities, while protecting the rights of workers. IMEC took note of the Committee of
Experts’ observations with respect to the relevance and application of the ILO wage-
related Conventions in the context of the global financial crisis and its acknowledgment
that the crisis had increasing impact on the wage incomes of millions of global workers.
IMEC agreed that wage protection was particularly important in times of crisis and that the
Global Jobs Pact offered a good set of options for supporting recovery and helping put the
economy on a sustainable track, which included putting relevant wage-related standards at
the centre of crisis responses.

Finally, the speaker highlighted IMEC’s concern that, despite an ever-increasing workload,
the Committee of Experts was still operating at less than full capacity, as it had been
almost continually for the past decade. He was happy to note that new Experts had been
appointed, but observed that there were still remaining vacancies. Therefore, he reiterated
IMEC’s appeal to the Director-General to fill all vacancies on the Committee and to ensure
that the Committee was adequately resourced to complete its work effectively.

The Government member of the Bolivarian Republic of Venezuela, speaking on behalf of
the Government members of the Group of Latin America and Caribbean Countries
(GRULAC), reiterated his firm commitment to the ILO supervisory mechanisms but
expressed his concern about the work and the report of the Committee of Experts. In
relation to the working methods of the Committee of Experts, he drew attention to the fact
that the mandate of the Committee of Experts did not include resolving controversies,
issuing judgements on conflicting demands of interested parties, issuing injunction
measures, resolutions, judgements, decrees or awards, and its opinions or comments were
not mandatory. The Committee of Experts’ function was to determine if the provisions of a
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specific Convention were complied with. He reaffirmed his deep concern that the
Committee of Experts exceeded its mandate when it gave mandatory nature and form to its
opinions. These excesses might be used as detrimental requests in dialogue processes and
also constituted an obstacle to the good political will of governments in their efforts to
generate permanent solutions. He expressed the view that within the Committee of
Experts’ observations and conclusions there were measures with an injunctive nature and
that the Committee of Experts made its own assessment of the facts submitted to the
Committee on Freedom of Association, which was contrary to the principle of non bis in
idem and duplicated the work of the Committee when what was desirable was mutual
respect and spirit of cooperation.

The speaker highlighted that the Committee of Experts tended to take into consideration
the views of the social partners but did not give equal footing to the information presented
in a timely manner by governments, which violated impartiality and objectivity. He also
highlighted that the Committee of Experts no longer valued the need for reasonable
timeframes that a State needed in order to initiate administrative, legislative and judicial
measures, and for the Office to be able to react to requests for technical assistance. He also
expressed the view that the Committee of Experts interpreted Conventions which was
delegated to the International Court of Justice in the Constitution. He stressed the need to
activate efforts to safeguard the principles of independence, objectivity and impartiality as
well as transparency, which should guide the Committee of Experts in its tasks. He
highlighted renovation as a way to provide the body with a critical spirit and to encourage
revision, rectification and innovation in order to achieve the objectives for which the
Committee was created. He strongly urged the Committee of Experts to ensure that the
nature of the comments remained within the limits of its constitutional mandate. He trusted
that the Committee of Experts’ Subcommittee on the Working Methods would continue to
examine such methods so that independence, objectivity and impartiality, which were
essential for a supervisory body, were within the future work of the Committee. He trusted
that in the near future the functioning of the Committee of Experts could be regulated so as
to ensure procedures which were predictable, transparent and objective, since 84 years of
existence had provided enough elements to guide its operation.

The Government member of Brazil pointed out the context of the international economic
crisis that principally affected the most vulnerable groups, and stressed the importance of
Convention No. 98 and wage protection as being particularly appropriate. The role of
workers and their capacity to engage in collective bargaining should continue to be
reinforced. Her Government supported ILO efforts aimed at preventing wage arrears and
protecting workers’ wage claims in the case of the employer’s insolvency. Revitalizing the
national economy through socially responsible public spending represented an equally
important element. In this regard, she noted that Brazilian legislation granted preferential
treatment to workers’ wage claims and also recognized the control of public spending as a
priority issue so as to avoid excessive public deficit. Her Government sought to promote
economic development by investing in labour-intensive sectors which was expected to
generate more and better quality jobs. In the same vein as the Committee of Experts, her
Government recognized the importance of maintaining decent minimum wage levels.
Adjusting the minimum wage, which had increased by 73 per cent since 2003, facilitated
workers’ protection during the crisis and maintained demand. Recalling her Government’s
commitment to international labour standards, she concluded by indicating that the
instrument of ratification of the Labour Relations (Public Service) Convention, 1978
(No. 151), would be communicated to the Office in the coming days while the Workers
with Workers with Family Responsibilities Convention, 1981 (No. 156), would be
submitted to the Parliament in conformity with the Decent Work Country Programme.
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The Government member of Cuba recalled the remit of the Committee of Experts and the
principles of independence, objectivity and impartiality that governed its work and stressed
the importance of taking them into account when reviewing working methods. She pointed
out that a reading of paragraph 58 of the Committee of Experts’ report laid bare that the
difference in cases of progress, when note was made with interest or note was made with
satisfaction, was minimal and that in both cases subjective criteria were used and could
lead to interpretations that deviated from the principles of objectivity and impartiality. She
also recalled that paragraph 65 stipulated that the identification of a case of good practice
in some way involved additional obligations for a member State with regard to the
Conventions that it had ratified as provided for in sections (1) and (2) of that paragraph,
which reflected greater flexibility of the Committee of Experts in studying the means of
application, which in most cases depended on the specific conditions of certain countries
for implementing the Convention’s provisions, which could not necessarily be adopted as
models for application in other economic and social contexts. Finally, she referred to the
pertinence of the Conventions concerning wages in the context of the global economic
crisis. She noted that during periods of economic stability and relatively satisfactory levels
of employment, wage was one of the main instruments workers had to guarantee their
subsistence and that of their family. Currently, at a time of global economic crisis affecting
primarily workers, wage protection was even more important, along with measures against
salary discrimination and how to strengthen decent work for maintaining economic
recovery and ensuring a sustainable economy.

The Worker member of Greece expressed her appreciation regarding the scope, quality and
innovative approach of the reports presented to the Conference Committee. In the follow-
up on the Global Jobs Pact, this accomplished volume of work would hopefully contribute
to safeguarding norms and standards that were crucial to the realization of the strategic
objective of employment and the right to decent work. Nonetheless, she stated that neither
the current social and economic considerations that shaped this work, nor a global
overview of employment policies and instruments, would be complete without taking stock
of the impact of the current phase of the financial crisis on ILO standards, in particular, the
government bonds crisis. Measures implemented in a number of countries in Europe,
including Greece, directly challenged the promotion of full, decent and productive
employment in the quest for a fair globalization. Their scope and impact inevitably tested
the continuing relevance of employment instruments. A new global landscape, regrettably
shaped by unregulated financial markets and speculation, was being created very rapidly
with serious repercussions for the world of work. Serious questions were raised by the
emergency exit strategy imposed on Greece by the IMF, the ECB and the EC, that far from
containing the crisis would only worsen it, because it severely curtailed any growth
prospect. This particular policy mix, among others, froze economic activity, stifled
investment and strangled domestic demand so that, instead of growth and employment,
economic stagnation and unemployment were promoted with serious repercussions on
social cohesion. However, a further grave concern, from the standard-setting point of view,
was caused by measures that directly targeted core labour standards and ratified
Conventions. Such measures were unnecessary and included the revision of the collective
bargaining process, of sectoral collective agreements and the general collective agreement
in the private sector, and the challenge to the negotiated minimum wage structure. The
Greek trade unions recognized the country’s grave fiscal and economic situation. They
could not, however, understand nor accept structural adjustment that involved a totally
unjustified reversal of core labour rights and standards in the private sector. Serious
questions were raised whether the so-called rescue strategies killed employment and
growth, and they expressly required the suppression of a normal, working labour relations
system. The speaker concluded by supporting the ILO outlook on employment and growth,
believing that realistic, well-balanced and socially acceptable plans were needed,
negotiated with the trade unions through effective social dialogue. The strategic objective
of employment could not be achieved by brutal exit strategies; it required a drastically
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different policy mix that would support investment, growth and employment, safeguard
incomes, provide fair and effective taxation, and sustain social cohesion and the
environment.

The Government member of Panama expressed agreement with the statement made on
behalf of GRULAC, particularly concerning the declaration of the Chairperson of the
Committee of Experts. He stressed the need to determine the circumstances in which the
scope of the opinions of the Committee of Experts might have a prejudicial impact so that
these opinions did not become a negative element in the dialogue that was taking place
within countries. He explained that his Government had studied the need to make
legislative changes, but in specific cases employers and workers had objected to any
change, for instance in the case of the reduction of the minimum number of workers
required to form a trade union. In addition, the speaker stressed the need to establish
mechanisms that were impartial and objective in evaluating information presented by
governments and in dealing with the comments of social partners. He considered positive
the possibility of granting longer deadlines to governments for making required legislative
and administrative provisions.

The Worker member of Pakistan stated that, in terms of the role of collective bargaining
and wages in these difficult times, and the impact of the financial crisis, the IMF had been
imposing measures on several countries, including his own, by asking for a reduction in
the deficit, which would raise unemployment. With respect to the supervisory mechanisms,
he observed that during the Cold War in the 1960s and 1970s, the Employer members had
been helpful in protecting and highlighting the importance of the supervisory system. In
this regard, however, he stated that he did not have the time to produce the historical
statements of the Employer members, but requested that these comments be looked into.
Hence, the yardstick could not be changed with the passage of time. If the supervisory
mechanism was submitted to the tripartite process, then it would become a political
process. Turning to worker rights, he further observed that governments had undertaken
the obligation to freedom of association and, by ratifying the relevant Conventions, had
undertaken to implement this freedom in law and in practice. The right to strike was a
prerequisite to collective bargaining and, without it, workers would be in a state of forced
labour, as they would be compelled to work against their will. He noted that, where there
was a gap between a government’s law and practice in this respect, the Office could
provide technical assistance. This process would occur through a dialogue between
governments and the Conference Committee, with the participation of the Office. In the
new system, even the Chairs of the Employers’ and Workers’ groups and the Chairperson
of the Conference Committee could have a dialogue. He urged that the Committee of
Experts’ independence and impartiality be protected, and concluded by asking member
States to ratify the core Conventions and to fill in the gap between implementation with
ratification.

Another Government member of the Bolivarian Republic of Venezuela supported the
GRULAC statement. He stressed that the Committee had access to information provided
by governments in their reports to the Conference Committee, reports of other ILO
supervisory bodies and observations made by employers’ and workers’ organizations. He
expressed concern that various ILO bodies requested the same information and repeated in
their reports the same alleged non-compliance of several countries. Those bodies made
similar, and sometimes the same, observations on specific cases. He felt that there should
be coordination that avoided an overlapping of efforts and maximization of government
resources. He stated that a report of a supervisory body that reproduced the opinions of
social partners, but which did not include the response of the government involved, did not
respect the principle of tripartism. He expressed the opinion that fair and adequate
consideration and evaluation of the information and data provided by governments was
essential in order to prevent the Committee of Experts from dealing with ambiguities and
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half-truths that violated the credibility and right of defence of governments. He also
expressed his concern, as stated by GRULAC, that the Committee of Experts was
exceeding its mandate and pointed out that corrective measures should be adopted to give
the Committee of Experts ways and means of strengthening its credibility and ensuring full
respect for the reports it produced.

Fulfilment of standards-related obligations

71.

72.

73.

The Worker members welcomed the letters sent by the Office within the framework of
following up cases of serious violations of standards obligations, particularly the fact that it
had requested field offices to contact countries facing persistent difficulties, as a matter of
priority, and offered them the necessary technical assistance. To that end, governments
should indicate clearly the obstacles they encountered in fulfilling their obligations. That
was also of prime importance for following up conclusions adopted by the Conference
Committee in individual cases. Attention was drawn to the positive case of Argentina
which, after discussion of the application of the Freedom of Association and Protection of
the Right to Organise Convention, 1948 (No. 87), by the Conference Committee the
previous year, had requested technical assistance to revise its legislation. It was hoped that
that assistance would lead to the adoption of an act that complied with the Convention
before the next session of the Conference.

With respect to serious failures to report, the Employer members considered that two root
causes needed to be addressed: first, before ratifying Conventions, countries needed to
assess their implementation and reporting capacities and understand that ratification
required reporting and implementation; second, there needed to be ongoing streamlining
and simplification of ILO Conventions with a focus on essential regulation. The Employer
members had proposed a regular review mechanism for ILO standards in order to ensure
that there was at all times an up to date body of ILO standards that corresponded to
constituents’ needs. The setting up of such a mechanism had now become urgent since the
last review of the ILO Conventions by the Governing Body dated back to the period
1995-2002. Concerning the failure to reply to the comments of the Committee of Experts,
the Employer members considered that simply sending the same comments to countries as
part of a direct requests strategy might not be the most effective solution.

Concerning review of the forms in the reports as provided for in article 22, the
Government member of Cuba pointed out that that process should include in its objectives
the lightening of the workload, both for the national administrations and the International
Labour Office and the Committee of Experts, allowing focus on general work on
fundamental aspects of the application of Conventions, but in no way should it serve to
weaken important aspects of application, which should be monitored by the Committee of
Experts, or to avoid the due and required review of those Conventions considered to be
fully or partially obsolete. The speaker emphasized that those issues should be discussed
directly with the participation of all the members of the ILO, as provided for in the
regulations and in the very ILO Constitution. Reiterating the importance of complying with
the obligation of submitting reports and replies to comments of the Committee of Experts,
she expressed the opinion that it was encouraging that the proposal to group Conventions
by topics had been well received, which would facilitate the gathering of information at the
national level and would provide a broader idea of the application of the Conventions in a
specific field. She stated that the proposal to vary the cycle of presentation of reports on
fundamental Conventions would provide new means for facilitating the work of complying
with the required submission of reports. She recalled the importance of the comments of
the organizations of employers and workers mentioned in paragraph 76 of the report, but
insisted on carefully treating and submitting to an objective and impartial review those
comments that deviated from the issues raised within the framework of a specific
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Convention and that dealt with unconfirmed situations, unrelated to objectives of
compliance with the Conventions.

Concluding remarks

74.

75.

The Worker members wished to respond to the comments of the Employer members and
certain Governments regarding the right to strike and the impartiality of the members of
the Committee of Experts. They felt that they could not leave unanswered the Employer
members’ attacks on the principles laid down by the ILO’s supervisory bodies regarding
the right to strike under Convention No. 87. For some years it had become the established
practice for the representatives of the Workers and Employers to discuss matters of mutual
interest with the Committee of Experts. The healthy and entirely transparent collaboration
that had thus developed testified to the reliance of all sides on the intellectual rectitude and
the impartiality of the members of the Committee of Experts. The Committee of Experts
was a body of legal experts from all horizons and from all juridical cultures who were
appointed by the Governing Body for a renewable mandate of three years. Did that mean
that there was a crisis of confidence vis-a-vis the Governing Body, the Worker members
wished to know? They recalled further that although the right to strike was not referred to
explicitly in an ILO Convention, as was the case in many countries’ legislation, that did
not prevent the existence of such a right from being recognized on the basis of several
international legal instruments that considered the right to strike as a corollary of freedom
of association and the right to bargain collectively. In its Articles 3 and 10, Convention
No. 87 asserted the right of workers’ and employers’ organizations “to organize their
administration and activities and to formulate their programmes”. Based on those
provisions, the Committee on Freedom of Association (since 1952) and the Committee of
Experts (since 1959) had on numerous occasions reaffirmed that the right to strike was a
fundamental right of workers and of their organizations. Those supervisory bodies had
defined the sphere of application of that right and had drawn up a set of principles setting
out the scope of the Convention. It would appear that the Employer members, while not yet
actually contesting the right to strike, did contest its scope. Yet the principles enunciated
also respected the right of enterprises and did not condone wildcat, violent or political
strike action. They were simply a well-defined tool that provided workers whose rights
were flouted with a weapon of last resort. Since the Committee on Freedom of
Association, too, was established by the Governing Body, the Worker members questioned
once again whether there was a crisis of confidence vis-a-vis that institution.

The Employer members expressed appreciation of the comments made by the Government
and Worker members during the general discussion, in particular the statement made by
the Worker member of Pakistan. In response to the final remarks of the Worker members,
the Employer members wished to clarify that they were only asking for the tripartite
governance of the supervision of ILO standards to be restored in conformity with article 23
of the Constitution of the ILO and article 7 of the Standing Orders of the International
Labour Conference. They emphasized that they were not questioning the valuable role of
the Committee of Experts, but only certain of its interpretations. In particular, as was well-
known, the Employer members had for many years been raising questions with regard to
the detailed regulation of the right to strike, to which the Committee of Experts had never
responded. The Employer members added that they were by no means questioning the
right to strike itself, but merely the detailed regulation thereof by the supervisory bodies.
The supervisory process had engaged in a progressive extension and detailed elaboration
of the regulation of the right to strike. He recalled that the Committee of Experts had first
referred to the right to strike in an observation in 1961 and that the legislative history of
Conventions Nos 87 and 98 demonstrated that attempts to include explicit reference to the
right to strike in their texts had been rejected. Reliance on the Committee on Freedom of
Association was not necessarily appropriate in support of the examination of the
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application of ratified Conventions by the Committee of Experts. The Employer members
reaffirmed their support for the work of the supervisory system and the important fact-
finding, examination and conclusions of the Committee of Experts. However, it was not in
accordance with the tripartite governance of the supervisory mechanism to silence one of
the tripartite constituents when the latter raised valid concerns on a minority of the
comments made by the Committee of Experts.

The reply of the Chairperson of the
Committee of Experts

76.

77.

78.

The Chairperson of the Committee of Experts emphasized first of all that the Committee of
Experts consciously endeavoured to be scrupulously impartial and to confine itself to the
facts as presented in the file. The Committee of Experts did realize that the government
and the social partners, acting in all good faith, naturally viewed an incident from their
particular vantage point. As such, the Committee of Experts sought to separate advocacy,
opinion and allegations from facts. Referring to the obligation of the government to
communicate its report to employers’ and workers’ organizations to allow them the
opportunity to comment, the speaker underlined that somewhat similarly, if the Committee
of Experts received a comment from an employers’ or workers’ organization alleging
noncompliance with a Convention, the Experts forwarded that complaint to the
government and requested a reply. If a reply was received from the government, the
Committee of Experts did take it into account in its observation or direct request.

With regard to the right to strike, the speaker emphasized that this right had been
recognized by the Committee of Experts for over 50 years. The last General Survey on
freedom of association was written in 1994, before any member of this year’s Committee
of Experts was appointed. In reviewing her 15 years on the Committee of Experts, she
could not recall an instance where the Committee of Experts had extended its
jurisprudence regarding the right to strike. To some extent, the Committee of Experts
responded to issues that the parties had raised. It may be that the right to strike had
appeared more frequently in observations on Convention No. 87, but that did not arise
from any intention of the Committee of Experts to extend its jurisprudence in this area.

Finally, she underlined that the Committee of Experts was the highest impartial body
charged with a supervisory function within the ILO. It was established to be a neutral,
impartial body in an organization with a tripartite governance system. The Conference over
the years had created ways in which the voices of the parts of this tripartite system could
be heard, including ways in which their views on the Committee of Experts’ report and the
General Survey were heard, and published. The traditional separation of the Committee of
Experts’ report and General Survey from the views expressed by governments, employers
and workers on the same issues had served the Organization well over the years. She urged
the Committee to think most carefully before proposing a change, which might seem small,
but which could change the delicate balance that had enabled this unique tripartite
organization to move its valuable work forward for more than 90 years.

The reply of the representative of
the Secretary-General

79.

At the very outset, the representative of the Secretary-General wished to thank all those
who had participated in this discussion. The Chairperson of the Committee of Experts had
already responded to certain matters raised concerning the report of the Committee of
Experts and its General Survey. Turning to the matters falling within the Office’s
responsibility, she wished to confirm, in relation to the question raised by the Libyan Arab
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80.

81.

82.

83.

Jamahiriya, that all the comments of the CEACR were translated into Arabic. Concerning
the point made by the Worker members on the question of the application of Convention
No. 29 by Japan, this case would be examined by the Committee of Experts at its
forthcoming session as the report of the Government was due this year. This examination
would cover the Government’s report but also the comments submitted by workers’
organizations. With regard to the Employer members’ request to the Office to stop
promoting Convention No. 94, she referred to the Committee’s discussion as it was
reflected in paragraphs 73-139 of the Committee’s 2008 general report. In her final
remarks, she noted that “with the exception of the Employer members and the Government
representative of Canada, all speakers favoured promotional and awareness-raising
activities”. The speaker pointed out that the Office was obliged to follow any existing or
new tripartite decision taken as regards the promotion of ILO Conventions. As a general
matter, the Office’s mandate was to promote Conventions until such time as there was a
tripartite decision that a certain ILO Convention was out of date and no longer met the
objectives of the Organization.

The speaker then wished to address the Employers’ view that greater visibility was given
to the report of the Committee of Experts than this Committee’s report, despite the
improvements made in recent years. She emphasized that this Committee and the
Committee of Experts were the two pillars of the ILO supervisory system. They acted in
symbiosis and the dialogue between these two Committees was widely acknowledged as
the hallmark of the ILO supervisory system. The secretariat would continue to examine
ways in which greater visibility could be given to the work of this Committee as well as to
the complementary relationship between the two Committees. By way of example, in the
country profiles published in Part III of the Information document accompanying the
report of the Committee of Experts, a new section had been included on cases discussed
before the Conference Committee on the Application of Standards since 1985.

With respect to the comment made by the Worker members on the question of
interpretation of Conventions, there was no question that this must be a constituent-driven
process and ownership was critical to its progress. The matter was still subject to informal
tripartite consultations that had been launched by the Governing Body in November 2009.
A first round of informal consultations took place in March 2010. The tripartite
constituents decided at that time to pursue informal consultations in November 2010. She
wished to recall that since the 1930s, this was the first comprehensive examination of the
question of interpretation that was undertaken by ILO constituents and that the ultimate
and singular objective of these consultations was to enhance the impact of the ILO
standards system.

In respect of the concerns raised by certain speakers that the Committee of Experts was
still not functioning to its full operating capacity, the representative of the Secretary-
General indicated that at the end of the last session of the Committee of Experts, there had
been four vacancies. Since the beginning of the year, the Office had worked hard to be able
to propose to the Officers of the Governing Body a suitable number of candidates with the
required qualifications. She was hopeful that before the beginning of the next session of
the Committee of Experts, at least two vacancies would be filled.

Concerning the submission of reports, as a number of speakers had noted, since the launch
of the so-called individualized follow-up, some concrete progress had been made. It was
true, as the Employer members noted, that there was no clear trend toward improvement.
However, this was true if one looked solely at figures. She recalled in this respect that the
approach adopted under the guidance of this Committee and the Committee of Experts had
consisted in moving away from a purely automatic, administrative and quantitative logic
and to adopting an approach that was pragmatic, proactive and sustainable.
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84. This Committee regularly pointed out that the seriousness of failures to meet the reporting
obligations should be treated as the seriousness of failures to meet the obligations deriving
from ratified Conventions. Equally, one could say that often the difficulties at the origin of
the lack of reporting could be as complex as the difficulties in implementing ratified
Conventions. If these difficulties were to be overcome in a sustainable manner, they
required time and the articulation of several means and resources, both human and
financial. That being said, it was not to be forgotten that this Committee and the
Committee of Experts had succeeded in raising the importance of the submission of reports
with the countries. Awareness raising was the first step to finding long-term solutions. This
in turn had sparked-off a number of requests for technical assistance that had been met
mainly by the ILO field offices with substantial financial support from the Standards
Department. As a result, a number of serious and long-standing cases had been resolved in
full or in part. She cited in this respect the case of Turkmenistan. This country, which
became an ILO member in 1993 and ratified six fundamental Conventions in 1997, had
until this year never submitted any reports on these Conventions. The Committee of
Experts had made a general observation in this year’s report, worded in pretty strong
terms. The Office visited the country twice in 2007 and 2009. The Office had received all
six reports due at the beginning of the year and her Department would receive a high-level
delegation from the country for a technical visit the following week. The dialogue with the
supervisory bodies could now begin.

85. In conclusion, the representative of the Secretary-General underlined that the year had
been a turning point for the standards system. A leap had been made thanks to this
Committee’s long experience and tradition of dialogue and above all its sense of
responsibility towards the ILO as a whole.

C. Reports requested under article 19
of the Constitution

General Survey concerning employment instruments
in the light of the 2008 Declaration on Social Justice
for a Fair Globalization

86. The Committee devoted part of its general discussion to the examination of the General
Survey concerning employment instruments,” prepared in light of the fact that the first of
the four strategic objectives highlighted in the Social Justice Declaration is the promotion
of employment, an issue which has become even more urgent and relevant in the context
of the current global economic crisis. Furthermore, since the Social Justice Declaration
requires a more coherent, collaborative and coordinated approach by the ILO to achieve its
strategic objectives, the Governing Body chose in November 2008 to focus on employment
in the General Survey as it is also being considered as the first recurrent item at the present
session of the Conference. The Selection Committee took a decision at its first sitting on
2 June (point 6) to authorize, in advance, the transmission to the Committee for the
Recurrent Discussion on Employment of any outcome adopted by the Conference

® Six employment instruments were covered by the General Survey: the Employment Service
Convention, 1948 (No. 88), the Employment Policy Convention, 1964 (No. 122), the Human
Resources Development Convention, 1975 (No. 142), the Private Employment Agencies
Convention, 1997 (No. 181), the Job Creation in Small and Medium-Sized Enterprises
Recommendation, 1998 (No. 189), and the Promotion of Cooperatives Recommendation, 2002
(No. 193).
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87.

Committee on the Application of Standards upon its consideration of the General Survey.
Following its adoption by the Committee on the morning of 4 June, a brief summary and
conclusions of its discussion on the General Survey was presented that afternoon to the
Committee for the Recurrent Discussion on Employment.

The General Survey took into account information in the reports communicated by
108 member States under article 19 of the ILO Constitution until December 2009.
According to its usual practice, the Committee of Experts also made use of the available
information in the reports submitted under articles 22 and 35 of the Constitution by those
member States that had ratified the Conventions concerned. Observations and comments
received from 44 employers’ and workers’ organizations were also reflected in the General
Survey.

Opening remarks

88.

89.

90.

91.

The Employer members welcomed the intention of the General Survey to better integrate
the normative principles of employment policy with current social and economic
considerations and looked forward to greater recognition by the Committee of Experts of
changing social, economic and market circumstances as well as workplace realities. While
acknowledging the value of adjusting the traditional format of general surveys to make a
contribution to the recurrent discussion on employment, the Employer members
considered that something very valuable had been lost in the substance of the examination
of individual instruments. In view of the number of instruments covered by the General
Survey, and the need to rationalize the questionnaire, governments had not provided as
much detailed information as they would have if the General Survey had covered fewer
instruments.

The Employer members noted that, even with the possibility of electronic submission, only
108 of the 183 member States had replied to the questionnaire. The Committee of Experts
had therefore been more general in its observations and had not provided the more detailed
remarks that were useful to the implementation of the instruments. It was also notable that
the texts of the instruments under examination had not been included in the General
Survey, making it difficult to reconcile the observations made with the texts of the
respective instruments. Moreover, there was no critical analysis of the continuing
relevance of the instruments considered and possible needs for revision. For example,
Convention No. 88 had been adopted over 60 years ago and, despite its apparently useful
contribution, the question of whether it should be improved or modernized had not been
addressed.

The Employer members added that much of subject matter of Part B of the General
Survey, “Global overview of employment policies”, would be covered by the recurrent
review. It was their belief that there was a need to retain General Surveys as tools for
providing detailed explanations of the provisions of ILO standards, offering an overview
of the application of standards in ratifying and non-ratifying countries and reviewing the
relevance and possible need for revision of the selected standards. The Employer members
expressed concern that the real value of General Surveys in helping constituents to gain a
better understanding of ratified treaty obligations might be undermined by aligning them
with the schedule of the recurrent reviews.

The Worker members recalled that this year the discussion of the General Survey was the
first stage in a process that constituted a break with past practice. Although that was
encouraging, it also raised concerns. It was encouraging in that the new format of the
General Survey and the context in which it appeared made it a policy instrument. The
conclusions that the Committee would reach on the General Survey would be referred to
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92.

93.

the Committee for the Recurrent Discussion on Employment in the hope of outlining a new
approach for ILO action in this area. The Worker members reaffirmed that General
Surveys were an essential part of the supervisory process, serving not only as strategic
monitoring tools and instruments for the development of international practice, but also as
means of exerting pressure to combat deregulation. Although the Social Justice
Declaration and the Global Jobs Pact marked an era of transversal policy-making, that did
not imply that all standard setting should be abandoned to be replaced by voluntary
regulation or by a logic of corporate social responsibility left entirely to the discretion of
enterprises.

The Worker members observed that, under the new format, the General Survey should
facilitate ratification campaigns and confirm the relevance of ILO standard setting and
supervisory activities. The Worker members trusted that it would be possible to send a
constructive message to the Committee for the Recurrent Discussion on Employment that
was in keeping with the commitments embodied in the Social Justice Declaration and the
Global Jobs Pact. They recalled that labour standards were recognized by the Social Justice
Declaration as playing a fundamental role and that the very idea of negotiating new
standard-setting action was key to the vision embodied in the Declaration.

Several government members welcomed the innovative approach of synchronizing the
subject of the General Survey with the discussion of the recurrent item report and hoped
that a unified action plan on the important question of employment would be submitted to
the Conference and the Governing Body. The Government member of Spain considered
that joint consideration of the issue of employment in the Committee on the Application of
Standards and the Committee for the Recurrent Discussion on Employment offered an
opportunity to consider the best means of giving effect to the employment instruments in
the current context of the global financial and economic crisis and its consequences on
labour markets and employment. The Government member of Switzerland added that,
while it was the role of the Committee of Experts to review the requirements arising out of
the employment instruments and to undertake a critical assessment of existing instruments,
it would be more appropriate to leave the evaluation of the employment policies adopted to
the Governing Body Committee on Employment and Social Policy and the Conference
Committee for the Recurrent Discussion on Employment.

Global overview of employment policies

94.

9s.

The Employer members recalled that over the six years since the 2004 General Survey,
Promoting employment, the world had witnessed the expansion of the G8 to the G20,
reflecting the increased pace of industrial development, employment and the growth of
such countries as Brazil, China and India. The economic and financial crisis that had
resulted in the adoption of the Global Jobs Pact in June 2009 was turning into a public
debt crisis. Moreover, the global economic crisis was challenging existing dogmas and
concepts about employment and was showing the complexity of the relationship
between employment and other economic, tax and social policies. The coordination of
policies was therefore critical and should focus on the creation of full and productive
employment, rather than on job security. Government action should be concentrated on
employment and employability, with the support of labour market policies that activated the
labour force, made work pay and promoted labour market mobility.

The Employer members observed that the present General Survey highlighted the
intersection and inter-relationship between economics and labour standards. Moreover, the
current economic crisis demonstrated the importance of ensuring that coherence with ILO
standards did not impair the achievement of full, productive and freely chosen
employment. Productive and sustainable employment was the prerequisite for decent work,
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96.

97.

98.

wealth creation and social justice, and should be the cornerstone of any ILO policy and
action. Any discussion about improving working conditions and ILO standards was
meaningless without employment. The focus of the General Survey on employment
standards, which in reality amounted to economic frameworks for job creation and
economic growth, provided an opportunity to examine more closely and place emphasis
on the basic conditions for the creation and maintenance of jobs. The economic crisis,
despite the high number of job losses worldwide, had shown that there were various
possibilities for governments to influence the conditions for the creation and maintenance
of productive jobs. However, the crisis had also demonstrated the financial limits faced by
governments in subsidizing jobs if they were ultimately not productive and not
sustainable.

The Worker members emphasized that the world economic crisis was far from over and
recalled that, according to ILO estimates, unemployment stood at 212 million at the
beginning of 2010, with a sharp rise in unemployment among young people. Many
unemployed workers had given up hope of finding work, while others found themselves
engaged in involuntary part-time work. Millions of people, especially in the developing
world, were working in the informal and subsistence economy and the number of workers
living in poverty everywhere had increased by 100 million since 2008.

The Worker members welcomed the excellent overview provided by the General Survey of
the impact of the employment instruments in practice. However, although many member
States had indicated in their replies that employment was a priority objective, there were
grounds for believing that this might not be the case in practice. The statistics provided in
Part B of the General Survey dated from 2007 and were therefore hardly up to date. As a
result, there was little information in the General Survey on how member States had
responded to the current global financial and economic crisis.

The Government member of India indicated that the ILO employment instruments were
being given effect in his country through various laws and measures. Employment
generation was an integral part of the growth process in India, where development
strategies focused on accelerating the growth of employment and ensuring proper wages.
The Eleventh Five-Year Plan had the objective of creating 58 million job opportunities,
through the creation of productive employment more rapidly with a view to raising the
income of the large number of rural workers and improving their living conditions.
Employment opportunities were being created through such factors as the growth of GDP,
investment in infrastructure and the expansion of exports. The Unorganized Workers’
Social Security Act, 2008, envisaged the establishment of suitable welfare schemes to
improve education and skills development for workers in the informal economy. The
measures adopted included several major employment generation programmes, including
the Prime Minister’s Employment Generation Programme and the Mahatma Ghandi
National Employment Guarantee Scheme. He noted that the Committee of Experts had
expressed appreciation in the General Survey of the efforts made by his country for
employment generation, and particularly the implementation of the National Rural
Employment Guarantee Act (NREGA). It had also noted the measures that were being
taken in the field of skills development and the apprenticeship system to make it demand
driven. In India, the national employment services operated within the conceptual
framework of Convention No. 88. The network of employment exchanges was expanding
its role in the provision of employment market information, assistance for the self-
employed and vocational guidance and counselling services. Information technology was
being applied to identify existing skills and skill requirements at the national level, as well
as a system for the placement and tracking of trainees. The cooperative sector in India was
one of the largest in the world and was being granted greater functional autonomy under
the Multi-State Cooperatives Act, 2002, while measures were also being taken for skills
development in cooperatives. The draft national employment policy was very
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100.

101.

comprehensive and broadly covered the provisions of the ILO employment instruments
with a view to providing a framework for the achievement of the objective of remunerative
and decent employment for all. In conclusion, he reiterated the importance of social
dialogue in his country and noted that the issue of the global economic crisis and its
implications had been discussed at the recent session of the Indian Labour Conference, the
highest tripartite body in his country.

The Government member of Brazil reaffirmed his country’s commitment to full,
productive and freely chosen employment, as noted frequently in the General Survey and
as demonstrated by its ratification of 80 international labour Conventions. He endorsed the
strengthening of international labour standards on employment policy, vocational training,
public and private employment services and protection against unemployment and referred
to the various employment promotion initiatives implemented in his country, which
focused on the most vulnerable groups in order to promote real equality in society. The
current unemployment rate in Brazil (7 per cent) was one of the lowest on record, despite
the international economic crisis. Government policies were discussed with the social
partners in various tripartite committees and at major national conferences. The National
Conference on Employment and Decent Work, to be held in 2012, demonstrated the
importance that the Government attached to strengthening tripartite dialogue in the
formulation of employment policies and the involvement of all stakeholders in discussing
the measures to be adopted for the development of an environment that was conducive to
the creation of enterprises which could provide more and better jobs. Alongside
employment promotion, it was also essential to maintain the minimum wage at a decent
level. The Government of Brazil had institutionalized a policy for the adjustment of the
minimum wage, which had increased by 73 per cent in real terms since 2003. That increase
in the value of the minimum wage, and the consequent rise in the contribution of income
from work to the national economy, together with the effect of social benefits, had
succeeded in protecting the domestic market during the worst months of the financial crisis
and had contributed to the mitigation of its worst effects. The Government’s policies had
also resulted in millions of Brazilians rising above the poverty line and the recent reduction
in the historical levels of social inequality in the country. The promotion of employment
was a defining element for Brazil’s public policy.

The Government member of Oman, speaking on behalf of the governments of the Member
States of the Gulf Cooperation Council, reaffirmed the call made in the Social Justice
Declaration for the achievement of sustainable development at two levels: that of the
workforce, in the sense of developing skills to meet labour market needs; and that of
enterprises and entrepreneurs. The Member States of the Gulf Cooperation Council were
engaged in close collaboration in their efforts to achieve the objectives of decent work and
sustainable development.

The Government member of Senegal emphasized the importance of the Social Justice
Declaration and the Global Jobs Pact in providing guidance to countries in the adoption
and implementation of new employment strategies. The problem of employment had
become a major concern in her country, particularly in the current context of the global
economic crisis. It was therefore a major national objective to establish and implement a
proactive policy for the creation of employment and income-generating activities, inspired
by international human rights and labour instruments, with a view to eliminating inequality
in access to employment and facilitating access to credit and financial services, taking into
account the specific situation of vulnerable categories of the population and modernizing
working conditions. A decent work programme was currently being formulated with the
involvement of the social partners and civil society and a Poverty Reduction Strategy
Paper has been adopted for the period 2006—15 with a view to reducing poverty by half by
the year 2015 and achieving the respective Millennium Development Goals. Important
measures had been adopted to promote the employment of youth, women and persons with
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103.

104.

105.

106.

disabilities, together with the establishment of a promotional framework for the
implementation of the national employment policy, focusing on the Higher Council for
Employment, which was a tripartite body chaired by the Prime Minister.

The Government member of the Syrian Arab Republic indicated that the new Labour Code
in his country emphasized the importance of establishing an active labour policy to
promote freely chosen employment. With a view to achieving the strategic objective of
employment and combating unemployment, private employment agencies had been
introduced, in consultation with the social partners, a central employment agency had been
established and a financial mechanism created for small and medium-sized enterprises.

The Government member of Angola indicated that his country already had an institutional
and legal framework enabling it to develop active employment policies, especially for the
most disadvantaged population groups, in order to reduce unemployment and improve
living conditions. The ratification of Convention No. 88 had resulted in the creation of
government institutions for the formulation and implementation of employment, training
and vocational rehabilitation policies. The 1992 Employment Act, which took account of
the provisions of Conventions Nos 88 and 122 and the respective Recommendations on
employment services and policy, set out the principles and fundamental components of
employment policy and made the State responsible for their implementation. A national
employment system would be established under the terms of the Act, which would help to
structure the labour market.

The Government member of the Philippines indicated that her country was currently
completing the consultation process for the ratification of Convention No. 181. She
emphasized that any job sufficiency strategy required the Government and the private
sector to focus on creating productive and secure jobs that provided adequate income,
offered social protection and ensured respect for labour rights and democratic participation
in the workplace. In view of the enormous challenge of job creation in the Philippines, a
sustained high economic growth strategy was required to create decent jobs and reduce
poverty, including a sound industrial policy that could attract more local and foreign
investment. It would also be necessary to develop national financial markets, enhance
competitiveness and productivity and improve the efficiency of the infrastructure in the
power and transport sectors. To ensure greater coherence in all these areas, the
Government needed to conduct meaningful social dialogue with the social partners and
other stakeholders to craft sustained job-led growth with a strong human and labour rights
and gender agenda covering, among others, trade and investment priorities, environmental
protection, energy and agriculture, governance and political stability. It was in this context
of identified national needs and priorities that the consultation process would be carried out
to develop the national jobs pact in the context of the fourth cycle of the Decent Work
Agenda.

The Government member of Spain said that the employment instruments selected
highlighted the need for a macroeconomic framework that promoted growth and
employment, with the support of an education and vocational training policy that
developed the skills required for new growth sectors. The instruments served to guide
governments and the social partners in the formulation and application of employment
promotion policies that protected the right to work as a human right. In the current highly
complex global situation, it was important to adopt a more integrated approach
encompassing economic, employment and social policy as an essential tool to address the
current Crisis.

The Government member of France emphasized that the objective of full employment was
clearly more difficult to achieve in the context of the current global crisis. With a view to
ensuring a sustainable recovery and restoring growth in the long term, active employment
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108.

109.

policy and labour market measures needed to be implemented with the aim of increasing
productivity and retaining workers in the labour market. They should be guided by the
principle of integrating as many workers as possible into the labour market and facilitating
a secure occupational trajectory through the provision of training, in cooperation with the
social partners. At the end of 2008, France had implemented a major recovery plan to
support economic activity and protect jobs. Considerable resources and exceptional
measures to support employment had been implemented to limit the destruction of jobs and
promote employment creation and vocational recycling. Although the current general
context of budgetary constraint necessitated more restrictive macroeconomic policies,
sufficient resources still needed to be allocated so as not to penalize employment. The
employment measures adopted in recovery plans would need to be kept under review and,
where necessary, withdrawn in a pragmatic manner and in the context of social dialogue.
The structural measures adopted prior to the crisis, and particularly those relating to the
activation of employment and vocational training policies, should be reinforced.

The Worker member of Colombia agreed that it was essential for national employment
policies to be based on the principle of the promotion of decent work, and for
subcontracting policies to be abandoned. In that respect, he emphasized the need to ensure
that the action taken to promote cooperatives did not serve to legitimize subcontracting, as
had occurred in Costa Rica with solidarism. In Colombia, the establishment of “pseudo
cooperatives” in the form of cooperativas de trabajo asociado had led to increased abusive
subcontracting and a deterioration in working conditions.

The Worker member of France emphasized that the human right of full, productive and
freely chosen employment had yet to be fully implemented and that current theories of
flexicurity resulted in practice in a great deal of flexibility and little security, as illustrated
by the growing phenomenon of involuntary part-time work and the increasing precarity on
the labour market. The economic and financial crisis had served as a pretext for greater
selectivity in recruitment, a decline in job security and the restriction of the means
available to labour inspectors. The public sector had been affected by stagnation,
reductions in salaries and the failure to fill posts following the retirement of incumbents.
The enormous public debt resulting from the aid provided to bail out speculative financial
organizations would result in tax rises and strong cuts in social protection. In particular,
unemployment benefit was seen by advocates of neoliberalism as being overly generous
and discouraging people from returning to work. In the eyes of European governments,
social security had become a luxury in the context of globalization and heightened
international competition, in which multinational enterprises did their utmost to avoid
protectionist legislation and reduce social costs, including on such long-term investments
as vocational training. He recalled that, in addition to its immediate benefits, social
security helped to maintain consumption levels, thereby contributing to sustainable
recovery. Workers and retirees in European countries, with particular reference to Greece
and Romania, who were experiencing cuts in social security regimes, had ended up as the
victims of financial institutions that should have been better controlled in the first place.
He therefore concluded that freedom of association and the right to bargain collectively
were essential for the achievement of a balanced employment policy that was in
compliance with fundamental rights and that social protection needed to be considered as
an instrument for regulating the labour market.

The Worker member of Senegal added that, although SMEs undoubtedly played a vital
role in job creation and economic growth, it was necessary to place emphasis on the
quality of the jobs created. Under pressure from employers, certain governments had
focused their policy for SMEs on deregulation and the dismantling of protection.
Moreover, in developing countries, the establishment of export processing zones
sometimes excluded the workers concerned from social protection. It now appeared that
there were two levels of social protection: one for workers in large firms and one for
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workers in SMEs. This was in clear contradiction to the provisions of Recommendation
No. 189, which called on member States to ensure the non-discriminatory application of
labour laws with a view to improving the quality of employment in SMEs. The debate on
the role of SMEs also offered an opportunity to address the issues of the informal economy
and microfinance, with the ultimate goal of transforming informal enterprises into formal
companies, which would improve the protection of workers and improve the access of the
enterprises concerned to microcredit, thereby helping them to generate decent work more
effectively.

The Worker member of Pakistan reaffirmed the importance of employment as a basic right
of workers which was essential to human dignity, and without which poverty could not be
meaningfully addressed. The recent global financial crisis had caused tremendous suffering
and demonstrated the need for greater regulation and controls, both financial and
otherwise. Action at the international and national levels was required to meet the
employment challenge in such areas as: the provision of skills and life-long learning
opportunities, particularly for women and young persons; the adoption of measures to
formalize the informal economy; the reinforcement of labour inspection services; and the
acceleration of technological advancement in developing countries. Greater cooperation
was also required on migration policy between sending and receiving countries in order to
address the related problems of labour exploitation. Job security was also an essential
aspect of decent work. Without employment security, workers were vulnerable to
exploitation and were less productive. Finally, he observed that vocational training was
necessary, not only to promote employability, but also for the overall development of
individuals, and therefore of society as a whole. Adequate occupational safety and health
measures and the enjoyment of fundamental rights at work, and particularly freedom of
association, were critical to employment promotion and the achievement of decent work.

The Worker member of South Africa drew attention to the growing problem of
unemployment among university graduates and young migrant workers in countries at all
levels of development. An examination should be undertaken of why educational
institutions appeared to be unable to provide skills that equipped graduates for the labour
market. This problem, which had existed even before the economic crisis, resulted in a
waste of resources and the demoralization of those concerned. A solution needed to be
found through cooperation between educational institutions and employers.

The employment instruments

112.

The Employer members recalled that, 46 years after the adoption of Convention No. 122 in
1964, the world and the considerations relating to achieving the objective of free,
productive and freely chosen employment had changed a great deal and the pace was
accelerating. The question of whether to define the right to work as meaning guaranteed
employment had now become a political artefact of the Cold War. Already by 1996, the
characteristics of today’s world had taken over, as reflected in the general discussion on
employment policies in a global context held at the Conference at its 83rd Session
(June 1996). On that occasion, it was emphasized in the Conclusions concerning the
achievement of full employment in a global context: The responsibility of governments,
employers and trade unions that full employment could only be achieved in a stable
political, economic and social environment, which required a number of enabling factors
including “appropriate policies to achieve economic and financial stability” and “a legal
and institutional framework that guarantees human rights, including freedom of
association, secure property rights and the enforceability of contracts”. It also required an
environment that encouraged private-sector investment and the hiring of employees.
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The Employer members indicated that the numerous references to the right to work in the
General Survey could create confusion and misunderstanding and divert attention from the
straightforward policy obligation set out in Article 1, paragraph 1, of Convention No. 122
that “each Member shall declare and pursue, as a major goal, an active policy designed to
promote full, productive and freely chosen employment”. Article 1, paragraph 2, provided
that the aim of this objective was to ensure that “there is work for all who are available and
seeking work”, “such work is as productive as possible” and “there is freedom of choice of
employment and the fullest possible opportunity for each worker to qualify for, and use his
skills and endowments in a job for which he is well suited, irrespective of race, colour, sex,
religion, political opinion, national extraction or social origin”. These were the principles
that should be the focus of the present discussion.

The Employer members indicated that paragraphs 33-55 of the General Survey, which
addressed the three objectives of Convention No. 122, namely “full, productive and freely
chosen employment”, fell short in clarifying “productive employment”, which was,
however, fundamentally connected to the second phase of the economic crisis that the
world was currently undergoing.

The Employer members recalled that the Human Resources Development Convention,
1975 (No. 142), illustrated the central role of the State in developing vocational guidance
and training that took into account employment needs, opportunities and obstacles. The
Convention highlighted the need for the provision of training and development
opportunities that produced the right skills at the right time to meet labour market needs
and promoted full, productive and freely chosen employment. However, there were several
comments in the General Survey that were peripheral to this main goal. For example, in
paragraph 124, the Committee of Experts construed Article 1, paragraph 2(c), of
Convention No. 142 as placing the emphasis of policies and programmes of vocational
guidance and training on the overall development of the individual. It was the belief of the
Employer members that the primary purpose of vocational training should be
employability, rather than personal development, since ultimately workers needed to have
the skills and competences required for the job. Training policies and programmes should
therefore give priority to meeting the needs of enterprises.

The Employer members added that Recommendation No. 189 highlighted the widely
recognized importance of SMEs in the creation of employment and the need to promote
SMEs in any policy aimed at full, productive and freely chosen employment. They
emphasized that SMEs succeeded, not only because they had a great idea for a product and
service, but because they were flexible and responsive. However, in paragraph 398 of the
General Survey, while acknowledging that several ILO Conventions, including the
Termination of Employment Convention, 1982 (No. 158), permitted exclusions of limited
categories of workers after consultation with the social partners, the Committee of Experts
apparently concluded that there should be no differentiation for SMEs. Such a view was
counterproductive to employment promotion and there was no textual basis for the caveat
introduced by the Committee of Experts that such exceptions should be adopted “under
conditions that are socially adequate for all concerned”. The Employer members
emphasized that sustainable jobs could not exist without sustainable enterprises. SMEs had
been one of the biggest victims of the economic and jobs crisis. Yet without sustainable
SMEs, there could be no jobs recovery in the current economic circumstances.

The Employer members observed that the comments in the General Survey on the
Employment Service Convention, 1948 (No. 88), and the Private Employment Agencies
Convention, 1997 (No. 181), clearly showed the conflict between the Fee-Charging
Employment Agencies Convention (Revised), 1949 (No. 96), which effectively prohibited
private employment agencies and Convention No. 181, which permitted and encouraged
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them. The Employer members called upon governments to consider the ratification of
Convention No. 181, or the denunciation of Convention No. 96.

The Employer members further noted that Article 11 of Convention No. 181, which
required ratifying countries to ensure that workers in temporary work agencies were
“adequately protected” in relation to a series of issues, including freedom of association
and collective bargaining, was interpreted in paragraph 310 of the General Survey as also
covering the right to “engage in lawful industrial action”. The Employer members
disagreed with that interpretation and emphasized that the right to industrial action was not
covered by Article 11 of Convention No. 181, nor by Conventions Nos 87 and 98. In their
view, Article 11 of Convention No. 181 could not therefore be seen as requiring the
protection of workers in employment agencies if they engaged in lawful industrial action.

The Employer members also referred to paragraph 313 of the General Survey, in which it
was indicated that adequate protection in the areas covered by Article 11 was achieved
when applied through other Conventions ratified by the States concerned. As not all the
countries that had ratified Convention No. 181 had also ratified the Conventions listed in
the table following paragraph 313, the Employer members indicated that there were other
ways in which compliance could be achieved. They added that the “adequate protection”
of workers in temporary work agencies did not necessarily have to be the same protection
as that provided to other workers.

The Employer members also raised the question of whether the prohibition set out in
Article 7 of Convention No. 181 on the charging of fees or other costs to workers by
private employment agencies might have become obsolete and whether measures to
control and prevent abuse might be more appropriate.

The Employer members indicated that in paragraph 351 of the General Survey, the
Committee of Experts introduced the notion that the protections set out in Convention
No. 181 had extraterritorial application, including in countries that had not ratified the
relevant standards. The Employer members believed that this notion raised significant
issues of interference in the sovereign right of countries to issue the laws that applied
within their borders, especially where they had not ratified the relevant Conventions.

The Employer members, in relation to the reference in paragraph 353 of the General
Survey to the indication in Paragraph 6 of the Private Employment Agencies
Recommendation, 1997 (No. 188), that private employment agencies should not make
workers available to a user enterprise to replace workers of that enterprise who were
on strike, they recalled that this was an optional provision in a non-binding instrument.
This provision of Recommendation No. 188 was, moreover, questionable, as it called
upon private employment agencies to position themselves in an ongoing industrial
dispute in favour of the striking workers and to the disadvantage of the employer
affected by the strike. In their view, ILO standards should be neutral and private
employment agencies should be left to take their own decisions in such situations.

With reference to the Promotion of Cooperatives Recommendation, 2002 (No. 193), the
Employer members indicated that the call made in paragraph 501 of the General Survey
for employers to promote cooperatives by providing certain support services was not in
line with the guidance provided in Paragraph 15 of Recommendation No. 193, in
accordance with which “Employers’ organizations should consider, where appropriate, the
extension of membership to cooperatives wishing to join them and provide appropriate
support services on the same terms and conditions applying to other members”.
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The Worker members welcomed the identification in the General Survey of the elements
covered by the employment instruments, namely: making a political commitment to
achieve full employment, building appropriate institutions, making the best possible effort
to that end and ensuring that the institutions were as effective as possible. There was an
additional crucial element, which consisted of the need to mainstream the objective of full
employment into other policy areas. The need for more than just measures in the fields of
labour and training to achieve a real impact should be a guiding principle for the present
Committee and the Committee for the Recurrent Discussion on Employment.

With regard to Convention No. 122, the Worker members considered that the present total
of 102 ratifications was broadly unsatisfactory considering the importance of the objective
of full employment for the ILO and its members. They added that all too often, in practice
full employment was considered less important than other policy objectives. For many
countries, employment policy was not so much an objective in itself, as a derivative of
macroeconomic policy, particularly in view of the aim of strengthening competitiveness
and liberalization. The result was that the priorities of ministries of employment might be
countermanded by other priorities, such as the need to stabilize budget and curb inflation,
rather than promoting employment. This raised the question of the real influence of
ministries of employment over economic, budgetary and financial policy. A similar issue
faced the ILO, which had had to stand up to economic and financial institutions, with
remarkable success. Even within the ILO, employment should not just be the concern of a
single department, but needed to be mainstreamed throughout its work.

The Worker members observed that few countries were able to set numerical objectives for
full employment over a specific period. Convention No. 122 did not set a deadline for the
attainment of full employment, although nothing prevented the establishment of
intermediate objectives. The Worker members recognized that the financial and economic
crisis had resulted in a major budgetary crisis, and that a large number of countries were
faced with the need to stabilize their budgets. However, doing so too quickly could
jeopardize the recovery of economic growth and employment. Moreover, several countries,
particularly in Europe, under pressure from the financial markets, were not heeding the
warnings made in that respect.

The Workers recalled the view of the ILO that employment creation needed to go hand in
hand with high-quality employment or decent work. In 2009, the Global Jobs Pact had
invited countries to consider introducing a minimum wage, in accordance with the
Minimum Wage Fixing Convention, 1970 (No. 131), but the question arose as to what
progress had been made in this and other areas relating to the quality of employment. With
a view to maintaining employment levels, many countries had chosen to sacrifice quality,
for example by reducing protection against dismissal and against precarious contracts,
under the pretext of the modernization of the labour market. These issues particularly
affected young people, women, migrant workers and very poor workers. Precarious
employment and involuntary part-time work were not freely chosen, and were therefore
contrary to the Convention.

Even though the challenge of the ageing of the population was imminent, the objective of
full employment still appeared to raise difficulties for a series of economists and for certain
employers who feared pressure for wage increases. Consequently, more and more
measures appeared to focus on the supply side, such as raising the retirement age, cutting
early retirement schemes, facilitating economic migration, the activation of the long-term
unemployed and the disabled, and cutting back unemployment benefits. In a situation of
already high unemployment, such policies were liable to increase unemployment even
further, when priority quite simply needed to be given to the creation of decent jobs. Every
country faced the problem of achieving full employment in a globalized economy, which
limited its room for manoeuvre. States seeking full employment needed to make two
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commitments: to continue making every effort at the national level, with due regard for the
international context; and to do everything possible to ensure that regional and
international bodies joined the ILO in giving priority to full employment. Moreover, States
could exercise little influence over the investment decisions of multinational corporations,
many of which hardly seemed to take into account the disastrous consequences on
employment of their strategic decisions. The financial crisis had set off another wave of
restructuring programmes, which were seriously prejudicing labour markets and made it all
the more important to heed the broad guidelines of the ILO Tripartite Declaration of
Principles concerning Multinational Enterprises and Social Policy. The Worker members
therefore concluded that they did not share the optimism expressed in the General Survey
with regard to Convention No. 122, in view of the broadening chasm between the formal
recognition of the objective of full employment and the policies actually pursued at the
national and international levels.

With regard to Convention No. 142, the Worker members regretted that so few States had
ratified the Convention, although 29 reported that they were envisaging doing so. They
also regretted the lack of information on the impact of the Human Resources Development
Recommendation, 2004 (No. 195), which dealt with important new issues, such as the
recognition of previously acquired skills and the need to develop national qualifications
frameworks. It was also unfortunate, particularly in view of the observation in the General
Survey that human resources development policy should focus on the individual, that the
Paid Educational Leave Convention, 1974 (No. 140) had not been included in the General
Survey. But the major question remained the impact that the stabilization policies and
programmes to be adopted in many countries following the crisis would have on education
and training programmes.

With reference to Conventions Nos 88 and 181, the Worker members emphasized that the
role of private employment agencies was not a decisive factor in the pursuit of full and
productive employment, and that the leading role played in this respect by public
employment services should not be overlooked. The General Survey clearly showed that
many countries had not yet succeeded in putting a stop to the abusive practices of certain
private employment agencies, especially in the field of international migration, over which
the public authorities had little influence. This was also linked to a more general
phenomenon, namely the rise in many countries in precarious forms of employment, on
which little information was provided.

The Worker members also considered that the General Survey should have emphasized the
links between the employment instruments and the Employment Relationship
Recommendation, 2006 (No. 198), which endeavoured to prevent atypical employment
relationships from depriving workers of the protection to which they were entitled. The
Worker members noted the clash between the policies promoted by the ILO in this area
and the trend towards the liberalization of services. Emphasis needed to be placed on the
importance of national licensing and certification requirements as a means of ensuring the
correct operation of private employment agencies and increasing transparency in the labour
market, which was essential for an effective employment policy. However, in the context
of the free movement of services that was being promoted throughout the world, national
regulations, licensing systems and national certification requirements were seen as an
obstacle. This was true in Europe with the new Services Directive, as well as in the context
of the World Trade Organization.

Finally, the Worker members broadly endorsed the suggestions made in the General
Survey for a more effective employment policy. However, they expressed certain
reservations concerning the suggestion that the instruments for achieving full employment
were largely confined to training and retraining, on the one hand, and to the development
of SMEs and cooperatives, on the other, when a much more ambitious programme was
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required for the creation of more and better quality jobs. They also questioned the priority
accorded in the General Survey to unemployment among young university graduates,
when it was mainly the less skilled who were affected by unemployment.

The Government member of the United Kingdom, with reference to some of the concerns
raised in the General Survey suggesting that temporary agency workers in his country
failed to qualify for many trade union rights, indicated that agency workers were fully
entitled to join a trade union. Nor did they have to tell their employer they were members
of a union. They could choose to be accompanied by a union representative at any
workplace disciplinary or grievance meeting and the employer was not allowed to
discriminate against a worker for being a union member. With regard to the comments in
the General Survey on the vulnerability of temporary agency workers suggesting that they
lacked protection and suffered from exploitation, he indicated that surveys had regularly
shown that the majority of such workers valued the flexibility that this type of employment
offered and that it was their preferred route into work. His country had a strong framework
of protection for workers. Government agencies were available to resolve workplace
problems, provide impartial information and advice on workplace law and enforce basic
employment rights. Additionally, individuals had recourse to employment tribunals to seek
redress for breaches of employment law and a range of agencies enforced basic
employment rights, including the right to the national minimum wage. He added that
migrant workers legally entitled to work within the country enjoyed the same rights and
protections as other workers.

Standard-setting proposals

134.

135.

The Employer members considered that neither of the two standard-setting options
outlined in paragraphs 806 and 807 of the General Survey were necessary or justified.
In the first place, there was no gap in the current framework, but rather problems at the
national level that needed to be addressed independently of standard setting. Secondly,
a consolidated employment Convention would create confusion and impede the
promotion of the primary objective of full, productive and freely chosen employment
set out in Convention No. 122. They emphasized in that respect that the best safety net
was an economy that created jobs, and that productive jobs that were able to adapt to
change remained the best protection against economic uncertainties. It was not a question
of eliminating regulation, but rather of smarter and more effective regulation. As indicated
in the Global Jobs Pact, it was a question of labour market reform that facilitated labour
mobility and employability, generated greater flexibility balanced with fairness, ensured
that labour regulation was up to date and did not create unnecessary barriers and
disincentives to job creation.

The Employer members added that one of the ongoing challenges facing employment
policies and ILO standard setting was the achievement of an international and domestic
employment policy environment which balanced the needs of business and workers.
Businesses needed to have sufficient flexibility and entrepreneurial expertise to compete in
global markets, while workers required certain essential social protections and the
opportunity to acquire the necessary education and training so that they could become and
remain economically secure. For full employment to be achievable, a number of economic,
political and legal factors needed to be present, including: a stable economic, political,
legal and social environment; low inflation; low interest rates; coherent macroeconomic
policies; stable exchange rates; guarantees of human rights; secure property rights;
enforceable contracts; open markets; stable commodity prices; low taxes; currency
liberalization; and debt reduction. The considerations that related to the reform of domestic
employment policies were equally applicable to both the revision of old and the adoption
of new standards which, after being ratified, clearly had an impact at the domestic level.
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The Employer members emphasized that existing ILO standards that no longer fitted the
characteristics of the modern workplace, or new standards that sought to solve every
labour market imperfection or unknowable consequence, would be counterproductive to
the objective of full employment, especially as it related to the very basic issue of the
ability of firms to create jobs, increase productivity and raise the standard of living of
workers. As such, ratified Conventions that no longer fitted the needs of the twenty-first
century workplace constituted a competitive disadvantage to the countries that ratified
them.

The Worker members also indicated that neither of the two standard-setting options
proposed in the General Survey was a priority in their view. They considered that the
existing employment instruments were still particularly relevant as a guide for national and
international employment policy. It was much more important to promote the ratification
of Conventions and strengthen the implementation of the employment instruments,
particularly Convention No. 122. And it was even more important to achieve greater
convergence between macroeconomic and social policy.

The Worker members therefore considered it more urgent to develop a new instrument,
such as a Recommendation, which could also give renewed impetus to Convention
No. 122, within a context, as outlined by the ILO Director-General at the G20 Meeting of
Ministers of Labour and Employment in Washington in April 2010, of greater convergence
between macroeconomic policy and employment, labour market, skills and social
protection policies.

Several Government members indicated that the employment instruments had provided
important guidance for the action taken at the national level. Some Government members
expressed opposition to the proposal for a new instrument on action in times of crisis. The
Government member of Mexico considered that the adoption of either of the two proposals
would restrict the usefulness of the existing instruments. The Government member of the
United Kingdom added that there were still lessons to be drawn from the crisis and that
evidence of the long-term impact of the policies adopted was still insufficient for the
development of a new instrument.

The Government member of Norway, also speaking on behalf of the Government members
of Denmark, Finland, Iceland and Sweden, believed that the current employment
instruments were fully adequate and that there was no need to develop an instrument
addressing past, present and future crises. Such an instrument would also create confusion
in relation to the status of the Global Jobs Pact, which was a powerful stand-alone tool
giving effect to the Decent Work Agenda in response to the crisis.

The Government member of Switzerland emphasized the need to resist the temptation to
reduce measures of prevention and action against crises to a series of common normative
denominators, as the necessary measures were largely developed at the national level.
Before embarking on such a path, a very serious study of the feasibility of new standards
would need to be conducted.

The Government member of Spain considered that the proposed instrument would be very
complex, given the inherent nature of economic crises, which did not lend themselves to
the establishment of basic principles or general preventive measures. A more integrated
approach between economic, employment and social policies would be an important tool
for managing the impact and effects of crises so as to promote sustainable recovery and, in
that respect, the Global Jobs Pact represented a policy instrument that addressed the
repercussions of the international financial and economic crisis in the social and
employment spheres.
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143. The Government member of Germany, referring to the important role of tripartite
consultations and social dialogue in times of crisis, expressed the belief that it would be
interesting to discuss the possibility of adopting a new instrument in the form of a
Recommendation setting forth policies that member States could use in a targeted manner
to prevent crises in future. Such an instrument would fill a gap in the current framework of
employment instruments.

144. Several Government members also opposed the proposal for the adoption of a consolidated
employment instrument. The Government member of Norway, also speaking on behalf of
the Government members of Denmark, Finland, Iceland and Sweden, considered that the
process of formulating such an instrument would be difficult and time-consuming.
Moreover, it could lead to the weakening of Convention No. 122. It was more important to
ensure that existing employment instruments were fully observed and applied in an
efficient manner, while being based on the diverse realities and needs of member States.
Nevertheless, there was some merit to the idea of a consolidated instrument and more
documentation was required before a definitive decision could be taken.

145. The Government member of Senegal considered it unnecessary to adopt a new
consolidated instrument, although such an instrument could improve coherence and relieve
the reporting burden on governments. The Government member of the United Kingdom
indicated that, although the consolidation of the existing employment instruments could, in
principle, enhance the promotion of valuable employment principles, including
macroeconomic policy coherence and the development and review of active labour market
policies, the same objective could be achieved through the sharing of information and
expertise, as well as technical assistance from the Office. Moreover, consolidation might
not lead to a stronger instrument and might instead diminish the impact of Convention
No. 122. The Government members of the Philippines and the Syrian Arab Republic
agreed that a new consolidated standard was unnecessary.

146. The Government member of Italy indicated that her Government was open to discussion of
a consolidated instrument, which could contribute to the coherence and effectiveness of
existing instruments. However, it would be of fundamental importance not to weaken the
principles set forth in Convention No. 122.

147. The Government member of France, who agreed that the six employment instruments
covered by the General Survey were of great relevance in assisting member States to cope
more effectively with economic and financial crises, considered that the implementation
and impact of the ILO’s employment instruments needed to be strengthened. She called on
the ILO to reflect on the possibility of a promotional instrument designed to strengthen the
coherence between the social, economic and financial policies pursued by different
international organizations, as well as within member States. The Government member of
Portugal supported the proposal for a new instrument which strengthened Convention
No. 122, taking into account the current problems faced by national labour markets.

Final remarks

148. Following the discussion on the General Survey, the Worker members concluded that there
was an enormous gap between the basic principles set out in the ILO instruments
concerning employment and their application in practice. That was due not only to the
current levels of unemployment and underemployment, but also to the fact that many
member States were not fulfilling their commitments under the Social Justice Declaration,
the Global Jobs Pact and the employment instruments. Three main problems were
identified in this regard. First, employment was often considered to be a by-product of
macroeconomic and general policies, without any effective mechanism for integrating
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employment as a cross-cutting policy issue. Second, in many countries, macroeconomic
and budgetary choices were made at the expense of the goal of productive employment,
freely chosen for all. The pressure exerted by financial markets and international
institutions, such as the IMF and the OECD, to move more quickly than planned towards a
strategy of premature budgetary solutions was putting at risk the resurgence in growth and
employment, as observed in Europe over the past few months. However, the trend might
spread to other regions as well. The Worker members had hoped that the financial markets
would be regulated, but instead it was governments that were being punished for their
action to stimulate and assist the financial sector. Finally, long before the financial crisis,
employment policy had been narrowly focused on supply, overlooking the fact that it was
first necessary to create demand and productive jobs to allow jobseekers, as well as
inactive workers, to find employment.

The Worker members concluded that substantial changes were required in national policies
and in the actions of international economic and financial institutions. The ILO had a key
role to play in changing the existing paradigm. The Worker members identified eight main
challenges in this regard. The first was to promote the ratification of the employment
Conventions, and particularly Convention No. 122, but also the Human Resources
Development Convention, 1975 (No. 142), and the Private Employment Agencies
Convention, 1997 (No. 181), as well as the Paid Educational Leave Convention, 1974
(No. 140), which had not been examined in the General Survey. Second, it was necessary
to promote the implementation of Conventions and Recommendations at the national level,
in cooperation with the social partners, not only as a specific objective for the employment
sector, but also as a cross-cutting ILO objective. The Worker members welcomed the fact
that the ILO and its Director-General had made an outstanding effort during the financial
crisis to place the question of employment and decent work on the agenda of the G20 and
other international institutions, and had influenced policies in many countries. But there
remained much to do at the national level. Member States now faced policies dictated by
the IMF and the OECD which conflicted with fundamental ILO principles, and particularly
the importance of full and productive employment.

The Worker members added that the ILO needed to assist member States to change their
paradigm, which gave rise to numerous challenges. How could the goal of full productive
employment be integrated into general strategies and macroeconomic and budgetary
policies? What did full employment mean on today’s labour markets, where there was
increased tension between supply and demand, but also new means of communication
between employers and jobseekers? How high should structural unemployment be and
what intermediary goals could be proposed for achieving full employment? What did
productive employment mean in practice? And what would the consequences be for
national policies of the introduction of such measures as a decent minimum wage and
respect for free wage negotiations, the promotion of stable labour relationships, action to
reduce segmentation and precarious employment, as well as the transition of workers from
the informal economy to the formal economy? What would the effect be of bringing to an
end the neglect of the agricultural sector in national and international policies, which had
caused food crises and poverty among farm workers? How could two-speed social policy
be avoided, with one speed for large companies and another for SMEs? And how could a
unilateral supply-oriented employment policy be transformed into a policy focused on
demand with a view to creating decent jobs?

The Worker members emphasized that the ILO had to play a more important role in the
development of national policies, especially at times of crisis. The ILO had proven that it
was capable of intervening quickly in international discussions, notably with the G20. But
how could the ILO’s capacity to intervene at the national level be improved with a view to
preventing the widespread domination of the “business as usual” approach adopted by
other international institutions, such as the IMF? The Worker members added that more
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information was also needed, in the form of reliable statistics, thorough studies of the
labour market and reviews of national policies, to improve the effectiveness of policies and
to monitor the application of labour standards. In addition to databases, for example on
employment policy and training, this included the monitoring and systematic study of the
consequences for productive employment of budgetary, monetary and economic policies,
with particular reference to liberalization and privatization policies.

The Worker members observed that the capacity of member States to influence decisions
concerning localization and investment by multinational businesses was very limited. The
Employment Policy (Supplementary Provisions) Recommendation, 1984 (No. 169), clearly
indicated that “Members should, after consultation with the organisations of employers and
workers, take effective measures to encourage multinational enterprises to undertake and
promote in particular the employment policies set forth in the Tripartite Declaration of
Principles concerning Multinational Enterprises and Social Policy, 1977, and to ensure that
negative effects of the investments of multinational enterprises on employment are avoided
and that positive effects are encouraged”. This required close monitoring by the ILO, but
also in-depth discussion of the role that the ILO would have to play in future to promote,
also through its standards policy, respect among multinational enterprises for employment
and training standards. It was clear that a soft approach based on self-regulation was
insufficient.

The Worker members recalled that they were not in favour of a new instrument to
consolidate the existing employment and training instruments, and that they were doubtful
of the added value of a new instrument to prevent and manage crises. The Global Jobs Pact
was already an adequate response to the crisis, but now needed to be implemented. It was
now of greater importance to obtain further guarantees that, in addition to the goal of full
and productive employment, the concept of decent work was really anchored and fully
integrated horizontally into general policies, especially budgetary, monetary and economic
policies. A new instrument could be envisaged to move national policies in that direction.

The Worker members referred to the serious problem of precarious and segmented labour
markets, which merited greater attention from the ILO and was related in part to
difficulties in the implementation of ILO standards. The General Survey had highlighted
the difficulties arising out of triangular employment relationships referred to in Convention
No 181. In addition, the problem of the follow-up to the Employment Relationship
Recommendation, 2006 (No. 198), needed to be addressed. They called for an in-depth
examination of these trends and a discussion of the role of ILO standard setting in this
field.

Finally, in response to the comments made by the Employer members, the Worker
members referred to paragraph 310 of the General Survey, in which the Committee of
Experts emphasized that the right of freedom of association and the right to collective
bargaining should be fully guaranteed to all workers placed by private agencies or
employed by temporary work agencies, and that adequate protection needed to be ensured
to employees of employment agencies if they engaged in lawful industrial action.

The Employer members observed that the examination in the General Survey of
employment standards and policy had provided the opportunity to focus on sustainable
jobs. In the current phase of the financial crisis, this offered an opportunity to ensure that
governments made use of the instruments to achieve a strong recovery. They emphasized
the complexity of employment policy and the challenges involved, which meant that there
was no single model that could be followed in every case. Without economic growth, there
would be no possibility of employment creation, and particularly of the achievement of
full, productive and freely chosen employment. The Employer members once again
emphasized the need for stable economic policies in the current climate. With regard to job
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security, they indicated that, while such security was important, it remained one of the
policy aspects that needed to be balanced with others, and was not always the most
important aspect. They also emphasized the difficulties faced by SMEs in achieving
market success and observed that real security for workers consisted of the capacity to find
new employment if they lost their jobs. This was one of the reasons why it was so
important to focus on skills training and development.

With respect to standard setting, the Employer members noted that the Worker members
were not in favour of a consolidated employment instrument. The Employer members
reaffirmed the view that productive and sustainable jobs were the best means of mitigating
economic uncertainties, which required smarter and more effective regulation, as well as
labour market measures. They concluded that a balance was needed between the flexibility
and expertise that business required to be able to compete, and the social protection needed
by workers to remain economically secure. This was one of the key challenges of standard
setting in the field of employment.

In her reply on the General Survey, the Chairperson of the Committee of Experts on the
Application of Conventions and Recommendations indicated that the broad-ranging
discussion had been most interesting, not only because of the specific points covered, but
also because it had revealed the vital importance of the topic for the health of our societies
and the possibility of attaining decent work for working men and women. She expressed
the belief that the discussion had borne out her earlier comment that there were different
views on how best to achieve the goal of full, productive and freely chosen employment,
and that different approaches could be successful. Everyone agreed on the need to create
sustainable employment, with the Employer and Worker members perhaps placing
different emphasis on how to balance this goal with others, such as job security and
flexibility for SMEs. She added that the discussion in the Committee of Experts on the two
options for possible standard setting had anticipated many of the points made by the
present Committee. As indicated by the Worker members, the priority should be to bolster
the action taken by member States, where the challenge was to make full, productive and
freely chosen employment a goal of macroeconomic policy. Moreover, as noted, only
102 member States had ratified Convention No. 122, even though it simply called on
governments to declare and pursue an active labour market strategy with the aim of
achieving full, productive and freely chosen employment. During the discussion, no
Government member had referred to any major impediments to declaring and pursuing
such a policy.

The Chairperson of the Committee of Experts recalled that this type of General Survey
presented certain difficulties, as it had to be decided how to review several instruments at
once. There was a tendency to look for common themes or issues among the instruments,
rather than spending time on particular issues relating to just one Convention or
Recommendation. With a view to producing a readable, coherent document, rather than six
documents patched together, the Committee of Experts had searched for a unifying theme.
In the case of the six employment instruments, that had been easily done, as Convention
No. 122 set out the overarching goal, and the other five instruments related to an aspect of
what member States needed to do to achieve full, productive and freely chosen
employment. The Employer members had rightly indicated that the present General Survey
was less precise in its legal analysis than others, which was due to the fact that Convention
No. 122 was a promotional instrument, with few provisions suitable for that type of legal
analysis.
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She added that the difficulties involved in a General Survey covering several instruments
should not be underestimated. In the present case, it was fortunate that the instruments
chosen were closely related and could be seen as forming part of a single process, namely
that of achieving full, productive and freely chosen employment. That might not be the
case in future years. If several instruments that were only loosely linked were selected for
review at the same time, and if they were all of a more standard prescriptive nature, it
would be difficult to produce a General Survey with the usual attention of the Committee
of Experts to careful analysis of compliance with specific provisions, without resulting in a
document hundreds of pages long. She noted in that respect that the 2007 General Survey
on forced labour, focusing on only two Conventions, had been 135 pages in length.

She explained that, even in the current General Survey, more time could have been spent
on certain provisions of an instrument if a more traditional review had been undertaken.
Each year in the report of the Committee of Experts, in the observations and direct requests
on Convention No. 122, comments were normally made with regard to certain member
States that it was not evident from the government’s report how economic and social
policies were coordinated, or how the social partners were consulted in the formulation and
implementation of these policies. If the traditional approach had been used of reviewing
compliance with each clause of a Convention, time would have been devoted to examining
the application of Article 2(a) of Convention No. 122, which provides that “Each Member
shall, by such methods and to such extent as may be appropriate under national conditions
... decide on and keep under review, within the framework of a co-ordinated economic and
social policy, the measures to be adopted for attaining the objectives specified in
Article 1. A review of that type could have produced useful information at a time when
there were calls for greater convergence between macroeconomic and social policy.

Finally, she noted that some of the comments made during the discussion related to points
on which there had been data constraints, for example concerning the extent of
underemployment. Similarly, the term “small and medium-sized enterprises” was not used
in precisely the same way in different countries, thus making it difficult to consider what
circumstances might justify a relaxation of particular international labour standards.
Finally, she noted that it had been logical to include Convention No. 181 in the General
Survey, even though it had only received 23 ratifications and had been adopted only
16 years ago. As a result, there had not been much jurisprudence for the Committee of
Experts to review. She said that private employment agencies would no doubt play an
increasingly important role in matching individuals to jobs and it was therefore to be hoped
that more member States would seriously consider ratifying Convention No. 181.

In her reply, the representative of the Secretary-General said that, through its interesting
discussion and the swift adoption of a brief summary and conclusions to its debate, the
Committee had made a decisive contribution to ensuring that standards played a useful role
in the achievement of the Organization’s constitutional objectives. As the tripartite voice of
standards, deriving its voice from its central role in the supervisory system, the Committee
had expressed itself and had been heard by the Organization as a whole. The Committee
had done so at a time when unemployment was at the highest level ever recorded and when
the Organization was seeking the right policy options to secure recovery and shape
sustainable growth that generated decent work for all.

The representative of the Secretary-General added that the discussion of the General
Survey this year had been an innovation for the supervisory system and for the ILO as a
whole, as the first instance of the institutional implementation of the integrated approach
set forth in the Social Justice Declaration. It could therefore only be improved upon. The
International Labour Standards Department would take into account the comments made
during the discussion as it prepared the next General Survey on social security. The Office
should also take into account the comments made in relation to the question of
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coordination between the contents of the General Survey and those of the recurrent item
report, as well as between the work of the respective bodies.

With reference to the comments made by the Employer members concerning the response
rate to the questionnaire for the General Survey, the representative of the Secretary-
General acknowledged that the rate had not been high over the past decade. However, the
number of member States replying to the questionnaire for the present General Survey had
reached its highest level since 2001, despite the number of instruments covered. Moreover,
constituents had been given half the time normally allowed for responses. The decision to
align the topic of the General Survey with that of the recurrent item had been taken by the
Governing Body in November 2008. The questionnaire had been sent out at the end of
December 2008, and replies had been requested by 31 May 2009. Member States had
therefore only had five months to understand the new format and to reply. Under the
circumstances, the response rate of 108 member States was exceptionally positive. Over
the past decade, with the exception of 2005, the number of replies received had been lower
than 100. She added that 109 countries had already replied to the questionnaire for the next
General Survey on social security.

* 3k %k

A brief summary and conclusions of its discussion on the General Survey on employment
instruments was presented by the Officers of the Committee on the Application of
Standards to the Committee for the Recurrent Discussion on Employment on the afternoon
of 4 June 2010. The text of the brief summary and conclusions are set out below.

Brief summary and conclusions of the discussion by
the Committee on the Application of Standards on the
General Survey concerning employment instruments

167.

168.

169.

The Committee on the Application of Standards held a discussion on the General Survey
concerning employment instruments '° prepared by the Committee of Experts on the
Application of Conventions and Recommendations. During the course of the discussion,
the following general points of view were expressed concerning the employment
instruments. The detailed comments made concerning the General Survey are recorded in
the Committee’s report.

The Employer members emphasized that the primary goal of employment policy should be
to enhance the ability of firms to create jobs, increase productivity and raise the standard of
living of workers. The best safety net was an economy that created productive jobs capable
of adapting to change, which remained the best protection against economic uncertainties.
What was at issue was not the elimination of regulation, but the need for smarter, more
effective regulation. For full employment to be achievable, a number of economic, political
and legal factors needed to be present, including a stable economic, political, legal and
social environment.

The Employer members expressed the belief that the central focus of the discussion should
be on the fundamental promotional objective set out in Convention No. 122 of full,
productive and freely chosen employment. In particular, the concept of “productive

" ILC, General Survey concerning employment instruments in light of the 2008 Declaration on
Social Justice for a Fair Globalization, Report 111 (Part 1B), 99th Session, Geneva, 2010.
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employment” was of vital importance during the second phase of the economic crisis that
was being experienced in 2010.

In that respect, two essential areas were small and medium-sized enterprises (SMEs) and
vocational guidance and training. In view of the critical role played by SMEs in generating
employment opportunities and growth, special importance should be attached to the Job
Creation in Small and Medium-Sized Enterprises Recommendation, 1998 (No. 189), which
highlighted the importance of SMEs in any policy aimed at full, productive and freely
chosen employment. The instruments on vocational training and human resources
development emphasized the central role of the State in the development of vocational
guidance and training that took into account employment needs and opportunities. There
was an urgent need for the provision of training that developed the right skills at the right
time to meet labour market needs. With regard to employment agencies, the Employer
members recalled that the Private Employment Agencies Convention, 1997 (No. 181),
permitted and encouraged private employment agencies, in contrast with earlier
instruments which prohibited them, and they therefore called on governments to ratify
Convention No. 181. They added that Convention No. 88 should be revised.

With reference to the standard-setting options outlined in the General Survey, the
Employer members did not consider that there was a gap in the current framework that
needed to be filled. Moreover, they strongly believed that a consolidated employment
Convention would create confusion and impede the primary objective of Convention
No. 122 of full, productive and freely chosen employment. With respect to the revision of
existing standards, they emphasized that standards that were no longer adapted to the
realities of the modern workplace were liable to be counterproductive and to provide a
competitive disadvantage to countries that ratified them.

The Worker members emphasized that the crisis was far from being over. The financial
crisis and the economic crisis that had followed had given rise to a serious budgetary crisis.
Budgetary measures would be needed in many countries, but it was clear that budget cuts
that were too rapid and too deep would seriously endanger the recovery of employment
growth. Moreover, they emphasized that a policy to promote employment needed to go
hand-in-hand with a policy to improve the quality of employment, through the attainment
of the objective of decent work. In 2009, the Global Jobs Pact had called on member States
to consider the introduction of a minimum wage, but little progress had been made in this
respect.

In view of the current situation, the Worker members outlined a number of priorities. The
first was to promote the ratification of the four employment Conventions and to ensure
their effective implementation, together with the Recommendations, in dialogue with the
social partners as a horizontal policy effort. The ILO needed to help member States to
achieve a paradigm change through the integration of the objective of full, productive and
freely chosen employment into overall macroeconomic and budgetary policies. The ILO
should also play a more important role in the development of national policies, particularly
in times of crisis. The ILO had shown that it was capable of intervening rapidly in
international debates, particularly at the level of the G20. It now had to improve its
capacity to intervene at the national level.

The Worker members also emphasized the need for greater information, including reliable
statistics, in-depth analyses of the labour market and assessments of national policies,
which were a prerequisite both for policy effectiveness and to supervise the application of
the employment instruments. Such information should include the systematic assessment
of the consequences on productive employment of budgetary, monetary and economic
policies, as well as liberalization and privatization policies. In view of the incapacity of
member States to influence decisions on the relocation of production and investment by
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multinational enterprises, there should also be an in-depth debate on the role that the ILO
could play in future, through its standards policy, among other means, to promote
observance by multinational enterprises of employment and vocational training standards.

The Worker members were not in favour of a new instrument to consolidate the current
employment and vocational training instruments. They also expressed doubts concerning a
new instrument on crisis prevention and management. The Global Jobs Pact was already
an adequate response to the crisis and should be put into effect immediately. Greater
guarantees were needed that the objective of full, productive and freely chosen
employment, combined with the concept of decent work, was truly being integrated into
overall policies, and particularly budgetary, monetary and economic policies.

Finally, the Worker members drew attention to the serious problem of increasingly
precarious and segmented labour markets. This issue, which affected the achievement of
the objective of decent work, required greater attention from the ILO. In certain respects, it
was also a problem of the application of international labour standards, such as the
provisions of Convention No. 181 respecting triangular employment relationships and the
Employment Relationship Recommendation, 2006 (No. 198). There was a need for a more
in-depth assessment of these trends as a basis for a discussion of the role that ILO
standards activities could play in this respect. The Worker members also called for
examination of the possibility of adopting of a new instrument to achieve coherence
between the social, economic and financial policies promoted by international
organizations, as well as member States.

Many of the Government members who took the floor emphasized the importance of the
guidance provided by the Global Jobs Pact, which was a powerful tool to improve the
employment situation in the context of the current crisis. Several Government members
considered that the current employment instruments, if broadly ratified and effectively
implemented, were fully adequate and that there was therefore no need for a new crisis
response instrument. Several Government members expressed doubt about the value of a
new consolidated instrument on employment, which might be complex and time
consuming to draft, and might involve a risk of weakening Convention No. 122. However,
a number of Government members expressed interest in the possibility of a consolidated
standard on employment, although the matter would have to be studied carefully to ensure
that it did not weaken the principles set forth in Convention No. 122 and took into account
the diverse realities and needs of member States. A consolidated instrument would offer
greater efficiency and coherence, address any gaps and allow flexibility in implementation,
as well as reducing the reporting burden on governments. Some Government members also
expressed interest in a possible new instrument to achieve coherence between the social,
economic and financial policies pursued by international organizations, as well as member
States.

Several Government members added that the ILO’s employment standards had provided
important guidance for the action taken at the national level. Certain Government members
from developing countries described the beneficial effects of such measures as the
introduction and improvement of employment agencies, the strengthening of vocational
guidance and training systems and the implementation of a minimum wage. Employment
promotion measures and investment projects were vital in combating poverty. Certain
Government members from developed countries recalled the need to promote and protect
employment, even during the current period of budgetary constraints. All the Government
members who spoke emphasized the need for broad consultations when adopting
employment policy measures.
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179. This year, following the adoption of the Social Justice Declaration in 2008 and the Global

Jobs Pact of 2009, the Conference Committee on the Application of Standards has before it
a General Survey concerning employment instruments. The first strategic objective of the
Social Justice Declaration is “promoting employment by creating a sustainable institutional
and economic environment”. The Governing Body selected this objective as the first
recurrent item for discussion at the International Labour Conference. Aligning the subject
of the General Survey and the recurrent item report has the benefit of promoting greater
coherence between the normative, economic and social policy work of the ILO. The
Employer and Worker members, as well as many Government members, participated in a
substantive discussion on the General Survey.

Considering that the Employment Policy Convention, 1964 (No. 122), is a governance
instrument, promotional in nature, deals with economic policy issues and provides a
promotional framework;

Taking into account the linkages between Convention No. 122 and the Human Resources
Development Convention, 1975 (No. 142), the Employment Service Convention,
1948 (No. 88), the Private Employment Agencies Convention, 1997 (No. 181), as
well as the Job Creation in Small and Medium-Sized Enterprises Recommendation,
1998 (No. 189), and the Promotion of Cooperatives Recommendation, 2002
(No. 193);

The Committee on the Application of Standards invites member States that have not yet
done so to ratify as a matter of priority Convention No. 122 and to consider ratifying
Conventions Nos 142 and 181. They should take steps for their effective
implementation with the full participation of the social partners.

The Committee on the Application of Standards invites member States and the
International Labour Office to reinforce their efforts to share information and
expertise on matters covered by the instruments. The ILO should provide technical
assistance, including capacity building, to member States and the social partners with
a view to the ratification and effective implementation of the instruments.

D. Report of the Joint ILO-UNESCO
Committee of Experts on the Application
of the Recommendations concerning
Teaching Personnel (CEART)

180. The Employer members noted the task of the CEART to examine reports on the

181.

application of the 1966 and 1997 Recommendations submitted by governments, by
national organizations representing teachers and their employers, by the ILO and
UNESCO and by relevant intergovernmental or non-governmental organizations, and to
communicate its findings to the ILO and UNESCO for their appropriate action every three
years. The Committee reviewed the report as an exceptional matter to the Standing Orders
in view of the fundamental and increasing importance of the educational sector for
improved productivity and labour standards generally. Without the best possible education
and training, the future would be more than ever compromised.

The Employer members shared most of the CEART’s observations. They believed in the
critical importance of quality education systems and their decisive role in ensuring skills
for individuals’ integration into labour markets, more than ever a central function of
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education. Workers’ employability constituted the best guarantee of employment security,
even more than legal protection. In a year when the relevance of the ILO’s employment
policy instruments was under discussion, especially to ensure sustainable economic
recovery from the crisis, it was necessary to emphasize teaching quality and its close link
to current and future skills as a linchpin of any successful employment policy.

In this context, the Employer members shared the objectives of developing a motivated
teaching force with good working conditions, and emphasized several key points towards
that end emerging from the CEART report:

—  The necessity of an integrated approach to teacher education defined by a continual
process of training, induction and professional development. Constant upgrading of
teaching skills was indispensable, encompassing knowledge, skills, abilities and
aptitudes, among these pedagogical capacity and communication. The commitment of
teachers to successfully realizing these objectives as part of a shared responsibility
was equally decisive.

—  The concern over the deteriorating working environment of teachers in many
countries. The climate of harassment and insecurity was not only inacceptable from a
decent working perspective but reflected a loss of values that affected the whole of
society, as well as enterprises. Actions needed to counteract this worrying trend
surpassed the education sphere; nevertheless, effective and intelligent measures
needed to be taken as quickly as possible so as to reinforce the role and authority of
teachers.

— The need for governments in both developing and developed countries alike to
improve education policies by investing sufficiently in education so as to avoid
overcrowded classes and ensure appropriate teaching and learning conditions since
the performance of teachers was so essential. The efforts employed to end the current
economic crisis situation should give priority consideration to this aspect, given that
the principal objective above all else was to ensure adequate education and training
for all students.

—  The importance for Employer members of ensuring quality education at each level of
the system, in which the promotion of a culture of quality depended on teachers
themselves. Deterioration in the education systems of many countries was of great
concern and required fundamental change based on quality considerations, to be
obtained through management efficiency and results.

The Employer members nevertheless did not fully agree with all of the CEART’s
observations, notably:

—  While social dialogue and respect for collective bargaining were important in
education, so was the need for social dialogue to be adapted to the public sector
context and that of a society’s general interests, as well as the labour relations context
of each country. Social dialogue could take multiple forms, and not necessarily result
in a collective bargaining agreement. The Employer members therefore did not share
the criticisms about limitations in some countries on collective bargaining as these
restrictions might reflect general interests and public welfare.

—  While assigning great value to education as one of the most important public goods
based on equal and non-discriminatory access to quality education, the Employer
members disagreed strongly with the observations that private provision of education
represented a negative “privatization” of this public good. In many countries where
education was strongest and provided the greatest access, it was delivered by private
entities competing fairly and providing quality teaching that benefited those most in
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need. It was surprising to see such biased observations in the CEART report, which
did not reflect reality.

—  Teaching quality was closely linked to achieving results, and remuneration no doubt
constituted one of the many elements contributing to results-based outcomes. Any
effective human resource policy had to take this element into account, and it was
therefore surprising to see the CEART’s observations that merit pay was incompatible
with teamwork. This did not correspond to the reality of public or private service
management, and teaching services undoubtedly needed such mechanisms to
reinforce education system quality.

—  The reference to ageing of the teaching force in many countries was not the relevant
issue but rather the professional development and lack of qualified teachers.

—  Part-time employment did not equate to precarious employment.

In conclusion, the Employer members stressed the pertinence of the 1966 and
1997 Recommendations, the relevance of the CEART reports and the need to continue
regular tripartite discussions on this vital subject. In this context, emphasis should be
placed on:

—  greater account of the relationship between education and economic policies, notably
links to quality training, skills development and the labour market;

—  measures to protect teachers from violence in the interests of quality teaching and
learning;

—  the role of efficient educational management in ensuring quality teaching.

The Worker members concurred with the Employer members on the need for better
teaching conditions and improved quality of education. Teachers were nation builders and
therefore the State had a duty to provide them with a good working environment. While
the impact of the global economic crisis had to be recognized, it was alarming to note the
declining access of poor people to education, as the IMF and the World Bank had noted.
Denying children access to education made them vulnerable to child labour. Therefore,
greater allocation of countries” GDP to education was essential. Furthermore, as the
CEART report pointed out, social dialogue in education needed to be strengthened, with
governments respecting teachers’ rights to freedom of association, to freely organize
themselves and to collective bargaining as enshrined in ILO Conventions Nos 87 and 98,
so as to enable improvements in their working environment.

The CEART report pointed to the shortage of primary teachers in developing countries
especially, which resulted in overly large class sizes, overburdened teachers working in
poor conditions and thus the inability in these countries to construct the foundations for
human development. Teachers in public institutions also lacked job security, and received
salaries that were both insufficient and lower than in comparable professions since certain
benefits were not provided or the salaries not adjusted to inflation. This led to many
leaving the profession for other jobs and these factors had led to an explosion of private
education institutions. Although private education was not bad per se, these developments
could lead to a stratified and unequal education system allowing only the rich access to
high-class private institutions. At the same time, as the CEART report highlighted, the
teaching staff, especially in private higher education institutions, faced similar problems as
their public sector counterparts, with a consequent weakening of quality guarantees.
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In concluding, the Worker members wanted the CEART report’s recommendations to be
distributed and promoted in all member States given the importance they attached to the
recommendations concerning teaching personnel. Governments should follow and
implement them, attributing additional resources to the education sector and ensuring
social dialogue and freedom of association in decision-making. As regards the situation in
Ethiopia pointed out in the CEART report, Education International (EI) and government
representatives had met in Addis Ababa with a view to creating a climate of understanding
and solving the outstanding problems.

The representative of EI recalled that the Conference Committee examined the CEART
report once every three years, a report that established a balance sheet on the application of
the two international Recommendations concerning teachers. These texts constituted a very
important reference base for the tens of millions of women and men teaching throughout
the world, and were linked with the fundamental principles contained in ILO Conventions.
The CEART was a unique body to which teachers attached great importance. Its tenth
session was held at UNESCO in September—October 2009 in the context of a worsening
financial and economic crisis in many countries. The CEART had focused its work on key
themes relating to teaching and education as set out in the two international
Recommendations: social dialogue; initial and continuing teacher education; employment,
careers, remuneration and teaching—learning conditions; teacher shortages, academic
freedom and employment conditions in higher education, with greater attention at the tenth
session to the numerous reforms affecting higher education worldwide.

Teachers supported the efforts deployed by CEART to ensure promotion and respect for
the provisions of the 1966 and 1997 Recommendations and for its contributions to solve
the problems raised in allegations made by teachers’ organizations. In this respect, the
Government of Japan should fully apply the recommendations made by CEART, as
approved already by the ILO Governing Body, to promote a culture of social dialogue in
the public administration through the establishment of consultative and negotiating
structures at the national and prefecture levels. EI welcomed the progress that had been
made so far.

EI had participated in the work of CEART by submitting a report and by taking part in the
special information session that permitted exchanges with representatives of international
organizations; this opportunity should be expanded. A good number of EI’s proposals were
reflected in the recommendations of CEART, which EI supported, even though it was
regrettable that their impact was limited due to ignorance of the international
Recommendations.

EI wished to stress three issues:

—  The worldwide shortage of teachers could not be overlooked, especially during the
current period of crisis, which had led to substantially reduced budgets in many
sectors of education. Despite its crucial role, educational budgets had been decreasing
almost everywhere in the world, dramatically affecting teachers’ salaries, their
employment and their very survival.

—  The growing precariousness of the teaching profession, with many teachers being
hired on the basis of fixed- or part-time contracts, restricted their academic freedom
and professional as well as institutional autonomy, especially in higher education. The
increasing employment of low-cost contractual teachers in order to save on education
expenditures had long-term negative effects on high-quality education.
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— An increase in violence and aggression against educational institutions, children and
teachers that the CEART proposed as a high priority theme for its next session.
Outrageous, unjustified and morally unacceptable violence had dramatic
consequences on educational opportunities and on the psychological balance of
children and teachers.

Most governments and educational institutions continued to ignore the existence of the two
Recommendations on teachers which, in turn, led to violations of the rights of teachers at
all levels of education. The ILO and UNESCO had to take concrete steps to ensure their
effective application both by governments and institutions. All education authorities had to
assume their obligations within a framework of dialogue with teaching personnel and their
representative organizations. The Employer members had confirmed the importance of
education and training and the need to have teachers who were well-trained, respected and
benefited from a working environment that allowed them to provide high-quality
education. By applying the two Recommendations, governments recognized the
fundamental importance of education in society for the training of future workers as
informed and enlightened citizens, as well as defenders of a democratic society.

The Worker member from Nicaragua emphasized that education was designed to support
human development and not just that of markets. The reality in many Latin American
countries was otherwise, and he underlined the importance for education policies not to be
formulated on the basis of guidelines from the World Bank, whose priority was to reduce
social spending. Rather, UNESCO should support governments more in their efforts to
reform such policies. In Latin American countries there was an unfortunate tendency for
non-governmental organizations or government-supported unions to take on an active role
in training and in representing workers in education, thereby undermining the role of
independent trade unions. The right to education was a human right, not a commaodity to be
bought and sold, and the quality of education should be measured by how well knowledge
and schools equipped people to deal with life’s realities. The CEART report was based on
workers’ rights derived from ILO standards and on UNESCO education policies and its
recommendations should be supported by all. Governments, workers and employers
needed to ensure that education was at the heart of national agendas for achieving
sustainable human development.

A representative of the World Federation of Trade Unions, representing the Ethiopian
Teachers’ Association (ETA) explained that ETA currently had 350,000 members teaching
in public and private schools, and the organization was a member of many education
networks in Ethiopia, as well as of different regional and international organizations,
notably the WFTU. UNESCO had also commissioned ETA to do a study on education
quality in 2005. The CEART’s report had missed important facts prevailing in the country,
for instance that there was only one legally registered teachers’ organization in Ethiopia,
the ETA, and that there was neither a “former ETA” nor a National Teachers Association.
The leadership wrangles that had caused the emergence of factions struggling for control
of leadership and ETA assets in the past had been solved by judicial decisions two years
ago. Unfortunately, EI and the ITUC had been harassing the legally registered association
for the last 15 years instead of supporting the ETA’s effort to protect the rights and
interests of teachers. In this regard, the CEART’s report referred to the Government
requiring teachers to perform duties unrelated to education, such as their participation in
the population census, without consultation with teachers’ organizations, yet the
Government had consulted the ETA, which fully agreed with teachers’ participation in the
census. Although the CEART report stated that appropriate social dialogue was lacking on
matters affecting teachers, regular discussions on teachers’ rights and interests and the
quality of education took place between teachers and government officials at various
levels. The ETA met quarterly with the Ministry of Education and even met with the Prime
Minister in 2009. Ignoring such facts only served to weaken teachers’ unity. Although the
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CEART report stated that the case had been suspended until more information became
available, this consideration was unfair, based on one-sided information and lacked the
kind of analysis and research required under usual procedures. Despite the biased findings
in the CEART’s report, the ETA wished to continue its collaboration with the ILO,
UNESCO, EI and the ITUC for the benefit and interest of Ethiopian teachers and the
common benefit of all.

The Government member of Ethiopia stated that Ethiopian laws guaranteed freedom of
association and the right to organize, and provided the legal framework enabling citizens to
exercise their rights freely and effectively. The multitude of associations formed all over
the country testified to the effective exercise of these rights. The allegations by EI
regarding the ETA were unfounded. The allegation involved a dispute between two
groups, each claiming to be legitimate representatives of the ETA. At the core of the
dispute was a group of former teachers supported by external actors and senior supporters
of the former military regime who challenged the legal status of the ETA’s new leadership
following the change of Government in Ethiopia. After a long running legal battle through
all levels of the judicial system, without any Government involvement in the legal process,
the Federal Supreme Court had finally decided in February 2008 in favour of the ETA’s
new leadership, and as a result the ETA continued to operate freely throughout the country.
Even if processes in the country were not perfect, the Ethiopian Government supported
social dialogue, as was shown by the established systems for social dialogue with workers,
employers, associations representing different interests and the general public, for example
the tripartite labour advisory board, public—private partnership forums and public forums
with different segments of society. The Ministry of Education regularly consulted with the
ETA and would continue to do so, whereas the Prime Minister met with the ETA in 2009.
Her Government strongly opposed the CEART’s report, as it was not founded on facts and
was biased, whereas for example she noted that teachers had participated in population
censuses in full agreement with the ETA. There had been and there was only one legally
registered ETA. In contrast to the CEART report, the Government had provided sufficient
information to concerned bodies proving that the allegations made by EI had no
foundation. The ILO and UNESCO played an important role in advancing labour
administration and education systems in Ethiopia and these organizations should not
compromise such work by giving credence to baseless allegations.

E. Compliance with specific obligations

196.

The Employer members recalled that submission of reports by member States was the
essence of the Committee’s supervisory mechanism and that serious or systematic failure
to fulfil reporting obligations was detrimental to the entire ILO supervisory system. Given
the importance of reporting, the Committee had strengthened the follow-up procedure for
cases of serious failure in order to identify causes and find appropriate solutions to rectify
such situations. The Committee had instituted an evaluation system at the request of the
Governing Body in 2009 and significant progress had been made since then, as indicated in
the report of the Committee of Experts. Examples included the increase in reports received
from Caribbean countries and the adoption of measures by almost all member States. The
Employer members highlighted the fact that the root cause of failure by member States to
fulfil obligations was institutional and related to infrastructure problems, which could be
attributed to a lack of human and financial resources. However, some cases of apparent
failure to report resulted from lack of coordination between different ministries or
linguistic problems, which could easily be solved by technical assistance from the Office.
In other instances, internal issues had been cited that were not clearly understood by the
Employer members or by the Committee. The Employer members considered that the
increase in the number of observations by employers’ and workers’ organizations
accompanying reports reflected the importance of the Committee’s activities, and he
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197.

198.

199.

expressed the hope that they would continue to increase. The Employer members endorsed
the need to intensify technical assistance activities for States with a view to identifying and
eliminating difficulties in fulfilling reporting obligations. The Employers supported the
idea of taking new measures to strengthen technical assistance to member States and
turning them into wider technical cooperation programmes. The Employer members
expressed support for efforts undertaken to reduce the burden of reporting. They
considered that grouping reports by subject, based on the ILO’s four objectives and the
possibility of submitting reports electronically were important steps in terms of the quality
of information that could be provided by member States.

The Worker members welcomed the increase in the number of reports received in relation
to the number requested. The Office’s efforts had been successful in that they had helped
to identify the difficulties underlying the failures, as well as solutions. Stronger monitoring
had facilitated a considerable reduction in the number of cases of serious failure.
Awareness of reporting had led almost all member States to take initiatives to overcome
difficulties; however, efforts had to be continued and intensified. The Worker members
deplored the slight decrease in the reporting rate this year compared to last year and were
concerned with the number of late reports (paragraph 37 of the General Report). These
delays hampered the work of the Committee of Experts and paralysed the supervisory
system. While emphasizing that reporting obligations were the cornerstone of the ILO’s
supervisory system, the Worker members urged Governments to fully and seriously
comply with their reporting obligations. The information contained in the reports had to be
as detailed as possible for every case of serious failure. The Governments that had not
fulfilled their reporting obligations were disadvantaged, since the absence of the reports
made it impossible for the Committee of Experts to examine their national legislation and
practice. The Committee and the Office had to insist that these member States take the
necessary measures to respect their obligations in the future.

In examining individual cases relating to compliance by States with their obligations
under, or relating to, international labour standards, the Committee applied the same
working methods and criteria as last year.

In applying those methods, the Committee decided to invite all governments concerned by
the comments in paragraphs 33 (failure to supply reports for the past two years or more on
the application of ratified Conventions), 38 (failure to supply first reports on the
application of ratified Conventions), 42 (failure to supply information in reply to
comments made by the Committee of Experts), 90 (failure to submit instruments to the
competent authorities) and 99 (failure to supply reports for the past five years on unratified
Conventions and Recommendations) of the Committee of Experts’ report, to supply
information to the Committee in a half-day sitting devoted to those cases.

Failure to submit

200.

201.

The Committee noted that in order to facilitate the work of the Committee, the report of the
Committee of Experts mentioned only the governments which had not provided any
information on the submission to the competent authorities of instruments adopted by the
Conference for seven sessions at least (from the 89th Session in June 2001 to the
96th Session in June 2007). This timeframe was deemed long enough to warrant inviting
government delegations to the special sitting of the Conference Committee so that they
may explain the delays in submission.

The Committee noted the regret expressed by many delegations at the delay in providing
full information on the submission of the instruments adopted by the Conference to
parliaments. Many governments had requested and obtained the assistance of the ILO to
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202.

203.

clarify how to proceed and to complete the process of submission to national parliaments
in consultation with the social partners.

The Committee expressed concern at the failure to respect the obligation to submit
Conventions, Recommendations and Protocols to national parliaments. It also recalled that
the Office could provide technical assistance to contribute to compliance with this
constitutional obligation.

The Committee noted that 42 countries were still concerned with this serious failure to
submit the instruments adopted by the Conference to the competent authorities, that is:
Antigua and Barbuda, Bahrain, Bangladesh, Belize, Cambodia, Cape Verde, Central
African Republic, Chile, Comoros, Congo, Céte d’Ivoire, Democratic Republic of the
Congo, Djibouti, Dominica, Equatorial Guinea, Georgia, Ghana, Guinea, Haiti,
Ireland, Kenya, Kiribati, Lao People’s Democratic Republic, Libyan Arab
Jamahiriya, Mozambique, Papua New Guinea, Rwanda, Saint Kitts and Nevis, Saint
Lucia, Saint Vincent and the Grenadines, Seychelles, Sierra Leone, Solomon Islands,
Somalia, Sudan, Tajikistan, The former Yugoslav Republic of Macedonia,
Turkmenistan, Uganda, Uzbekistan, Bolivarian Republic of Venezuela and Zambia.
The Committee hoped that appropriate measures would be taken by the governments and
the social partners concerned so that they could bring themselves up to date, and avoid
being invited to provide information to the next session of this Committee.

Supply of reports on ratified Conventions

204.

In Part II of its report (Compliance with obligations), the Committee had considered the
fulfilment by States of their obligation to report on the application of ratified Conventions.
By the date of the 2009 meeting of the Committee of Experts, the percentage of reports
received was 67.8 per cent, compared with 70.2 per cent for the 2008 meeting. Since then,
further reports had been received, bringing the figure to 77.4 per cent (as compared with
78 per cent in June 2009 and 73.2 per cent in June 2008).

Failure to supply reports and information on
the application of ratified Conventions

205.

206.

The Committee noted with regret that no reports on ratified Conventions had been supplied
for the past two years or more by the following States: Burundi, Guinea, Guinea-Bissau,
Guyana, Sierra Leone, Somalia, United Republic of Tanzania (Tanganyika and
Zanzibar), the United Kingdom (British Virgin Islands and Falkland Islands (Malvinas))
and Vanuatu.

The Committee also noted with regret that no first reports due on ratified Conventions had
been supplied by the following countries:

Antigua and Barbuda

—  since 2004: Conventions Nos 161, 182;

Armenia

—  since 2008: Conventions Nos 97, 143;

Dominica

—  since 2006: Convention No. 147;
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207.

208.

209.

Equatorial Guinea

—  since 1998: Conventions Nos 68, 92;

Kyrgyzstan

—  since 1994: Convention No. 111;

—  since 2006: Conventions Nos 17, 184;

Sao Tome and Principe

—  since 2007: Convention No. 184;

Seychelles

—  since 2007: Conventions Nos 73, 144, 147, 152, 161, 180;
Vanuatu

—  since 2008: Conventions Nos 29, 87, 98, 100, 105, 111, 182.

It stressed the special importance of first reports on which the Committee of Experts based
its first evaluation of compliance with ratified Conventions.

In this year’s report, the Committee of Experts noted that 48 Governments had not
communicated replies to most or any of the observations and direct requests relating to
Conventions on which reports were due for examination this year, involving a total of
695 cases (compared with 519 cases in December 2008). The Committee was informed
that, since the meeting of the Committee of Experts, 21 of the Governments concerned had
sent replies, which would be examined by the Committee of Experts at its next session.

The Committee noted with regret that no information had yet been received regarding any
or most of the observations and direct requests of the Committee of Experts to which
replies were requested for the period ending 2009 from the following countries: Armenia,
Burundi, Congo, Czech Republic, Democratic Republic of the Congo, Djibouti,
Dominica, Equatorial Guinea, Ethiopia, France, Guinea, Guinea-Bissau, Guyana,
Ireland, Kyrgyzstan, Libyan Arab Jamahiriya, Luxembourg, Nigeria, Sao Tome and
Principe, Seychelles, Sierra Leone, Solomon Islands, United Republic of Tanzania
(Tanganyika), The former Yugoslav Republic of Macedonia, Uganda, the United
Kingdom (British Virgin Islands, Falkland Islands (Malvinas) and St. Helena),
Uzbekistan and Zambia.

The Committee noted the explanations provided by the Governments of the following
countries concerning difficulties encountered in discharging their obligations: Central
African Republic, Ghana, Kenya, Sudan, Uganda and the United Kingdom (British
Virgin Islands, Falkland Islands (Malvinas), St. Helena).

Supply of reports on unratified Conventions
and Recommendations

210.

211.

The Committee noted that 460 of the 826 article 19 reports requested on employment
instruments, had been received at the time of the Committee of Experts’ meeting, and a
further 16 since, making 57.6 per cent in all.

The Committee noted with regret that over the past five years none of the reports on
unratified Conventions and Recommendations, requested under article 19 of the
Constitution, had been supplied by: Cape Verde, Democratic Republic of the Congo,
Guinea, Guinea-Bissau, Kyrgyzstan, Russian Federation, Saint Kitts and Nevis, Sao
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Tome and Principe, Sierra Leone, Somalia, Tajikistan, The former Yugoslav
Republic of Macedonia, Timor-Leste, Togo, Turkmenistan, Uzbekistan and Vanuatu.

Communication of copies of reports to
employers’ and workers’ organizations

212.

Once again this year, the Committee did not have to apply the criterion: “the Government
has failed during the past three years to indicate the representative organizations of
employers and workers to which, in accordance with article 23(2) of the Constitution,
copies of reports and information supplied to the ILO under articles 19 and 22 have been
communicated”.

Application of ratified Conventions

213.

214.

215.

The Committee noted with particular interest the steps taken by a number of governments
to ensure compliance with ratified Conventions. The Committee of Experts listed in
paragraph 60 of its report new cases in which governments had made changes to their law
and practice following comments it had made as to the degree of conformity of national
legislation or practice with the provisions of a ratified Convention. There were 71 such
cases, relating to 49 countries; 2,740 cases where the Committee of Experts was led to
express its satisfaction with progress achieved since it began listing them in 1964. These
results were tangible proof of the effectiveness of the supervisory system.

This year, the Committee of Experts listed in paragraph 63 of its report, cases in which
measures ensuring better application of ratified Conventions had been noted with interest.
It noted 276 such instances in 114 countries.

At its present session, the Conference Committee was informed of other instances in which
measures had recently been or were about to be taken by governments with a view to
ensuring the implementation of ratified Conventions. While it was for the Committee of
Experts to examine these measures, the present Committee welcomed them as fresh
evidence of the efforts made by governments to comply with their international obligations
and to act upon the comments of the supervisory bodies.

Specific indications

216.

The Government members of Bahrain, Cambodia, Chile, Congo, Central African
Republic, Ethiopia, Ghana, Ireland, Kenya, Libyan Arab Jamahiriya, Luxembourg,
Mozambique, Nigeria, Pakistan, Sudan, Togo, Uganda, United Republic of Tanzania
(Tanganyika and Zanzibar), the United Kingdom (British Virgin Islands, Falkland Islands
(Malvinas), St. Helena)), Uzbekistan and Zambia, had promised to fulfil their reporting
obligations as soon as possible.

Special sitting concerning the application by Myanmar
of the Forced Labour Convention, 1930 (No. 29)

217.

The Committee held a special sitting concerning the application by Myanmar of
Convention No. 29, in conformity with the resolution adopted by the Conference in 2000.
A full record of the sitting appears in Part Three of the report.
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Special cases

218.

219.

220.

The Committee considered it appropriate to draw the attention of the Conference to its
discussion of the cases mentioned in the following paragraphs, a full record of which
appears as Part Two of this report.

As regards the application by the Central African Republic of the Minimum Age
Convention, 1973 (No. 138), the Committee expressed deep regret at the absence of the
Government before the Committee. The Committee noted the information contained in the
report of the Committee of Experts relating to discrepancies between national legislation
and practice and Convention No. 138, in respect of the absence of a determination of
hazardous types of work to be prohibited to persons under 18 years and the keeping of
registers by employers, the absence of a national policy designed to ensure the effective
abolition of child labour, the large number of children under the minimum age who were
self-employed or who worked in the informal economy, the low school enrolment rates
and high school drop-out rates, and the weak enforcement of the Convention. The
Committee took note with serious concern of the information presented to it concerning the
high number of children between the ages of 5-14 who worked in various sectors of the
economy, including in gold and diamond worksites, agriculture, cotton and coffee
plantations, fishing, as street vendors, restaurants and washing cars. It further noted with
grave concern the information regarding the trafficking of children and their forced
recruitment in armed conflict, as well as the deplorable conditions experienced by child
soldiers, both boys and girls. Noting the legislative discrepancies between the Labour Code
of 2009 and Convention No. 138, the Committee firmly hoped that the necessary
provisions would soon be adopted to determine the types of hazardous work to be
prohibited for children under 18 years of age and to ensure the keeping of registers by
employers indicating the names and ages or dates of birth, of persons employed by them or
working for them under 18 years of age. The Committee also noted with serious concern
that, in practice, a high number of children under the age of 14 increasingly worked in the
informal economy, often in hazardous work. It urged the Government to intensify its
efforts to improve the situation, notably by developing a national policy to ensure the
effective abolition of child labour and an action programme to combat child labour. It
further requested the Government to ensure the effective implementation of the new
Labour Code. In this regard, it called on the Government to strengthen the capacity and
reach of the labour inspectorate and to ensure that regular visits, including unannounced
visits, were carried out so that penalties were imposed on persons found to be in breach of
the Convention. The Committee noted with concern that low school enrolment and high
drop-out rates continued to prevail for a large number of children. Underlining the
importance of free, universal and compulsory formal education to preventing and
combating child labour, the Committee strongly urged the Government to develop and
enhance the education system, including by taking the necessary measures, within the
framework of the Plan of Action on Education for All, to ensure access to free basic
education for all children under the minimum age, with special attention to the situation of
girls. The Committee requested the Government to provide comprehensive information in
its report when it is next due, on the manner in which the Convention was applied in
practice, including, in particular, statistical data on the number of children working in the
informal economy, their ages, gender, sectors of activity, extracts from the reports of
inspection services, and information on the number and nature of contraventions reported
and penalties applied. Finally, the Committee asked the Government to avail of ILO
technical assistance with a view to giving effect to the Convention in law and in practice as
a matter of urgency.

As regards the application by Myanmar of the Freedom of Association and Protection
of the Right to Organise Convention, 1948 (No. 87), the Committee took note of the
statement made by the Government representative and the detailed discussion that
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followed. The Committee also recalled that it had discussed this serious case on numerous
occasions over the last two decades and that its conclusions had been listed in a special
paragraph for continuous failure to implement the Convention since 1996. The Committee
observed that the Committee of Experts had for many years now deplored the gravity of
the allegations of arrest, detention, long prison sentences, torture and denial of workers’
basic civil liberties, as well as the long-standing absence of a legislative framework for the
establishment of free and independent trade union organizations. The Committee took note
of the statement made by the Government representative in which he stressed that, in
accordance with its Road Map, Myanmar was committed to pursuing its transformation to
a democratic society. Freedom of association rights, as well as other basic civil liberties,
were provided for in the new Constitution and would set out the framework within which
new trade union legislation would be developed. The Government representative added
that no one had been or was apprehended in Myanmar for implicit or explicit exercise of
the rights derived from the Convention. As regards requests for recognition of a certain
organization, the Government representative reiterated that the Ministry of Home Affairs
had declared the FTUB to be a terrorist organization and it could therefore not be
recognized as a legitimate workers’ organization. Recalling the long-standing and
fundamental divergences between the national legislation and practice, on the one hand,
and the Convention, on the other, and observing that the Government itself had admitted
that there could be no legal trade unions in the country as yet, the Committee once again
urged the Government in the strongest terms to adopt immediately the necessary measures
and mechanisms to ensure all workers and employers the rights provided for under the
Convention. It once again urged the Government to repeal Orders Nos 2/88 and 6/88, as
well as the Unlawful Association Act. The Committee once again highlighted the intrinsic
link between freedom of association and democracy and observed, with regret, that the
Government had yet to ensure the freedom of association ground rules necessary for any
credible transition to democracy. The Committee therefore called upon the Government to
take concrete steps prior to the upcoming election process to ensure the full and genuine
participation of all sectors of society, regardless of their political views, in the review of
the legislative framework and practice so as to bring them fully into line with the
Convention. It emphasized that it was crucial that the Government take all necessary
measures to ensure a climate wherein workers and employers could immediately exercise
their freedom of association rights without fear, intimidation, threat or violence. The
Committee continued to observe, with extreme concern, that many people remained in
prison for exercising their rights to freedom of expression and association, despite the calls
for their release. The Committee was bound once again to call upon the Government to
ensure the immediate release of: Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw,
Kyaw Win and Myo Min, as well as all other persons detained for exercising their basic
civil liberties and freedom of association rights. The Committee once again recalled the
recommendations made by the Committee of Experts and the Committee on Freedom of
Association for the recognition of trade union organizations, including the FTUB, and
urged the Government immediately to put an end to the practice of persecuting workers or
other persons for having contact with workers’ organizations, including those operating in
exile. The Committee recalled its previous conclusion that the persistence of forced labour
could not be disassociated from the prevailing situation of a complete absence of freedom
of association and the systematic persecution of those who tried to organize. It reiterated its
previous request to the Government to accept an extension of the ILO presence to cover
the matters relating to Convention No. 87 and to establish a complaints mechanism for
violation of trade union rights. The Committee urged the Government to transmit any
relevant draft laws as well as a detailed report on the concrete measures taken to ensure
significant improvements in the application of the Convention both in law and in practice
to the Committee of Experts at its meeting this year. In light of the assurances provided by
the Government, the Committee expected that it would be in a position to observe
significant progress on all the above matters at its next session.
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221. As regards the application by Swaziland of the Freedom of Association and Protection
of the Right to Organise Convention, 1948 (No. 87), the Committee took note of the
statement made by the Government representative and the discussion that took place
thereafter. The Committee observed that the comments of the Committee of Experts had
referred, for many years, to the need to amend the provisions of the legislation containing
restrictions to the right to organize of prison staff and domestic workers, the right of
workers’ organizations to elect their officers freely and to organize their activities and
programmes of action, as well as the need to repeal the 1973 Decree/State of Emergency
Proclamation and its implementing regulations and to amend the 1963 Public Order Act,
which could be used to repress lawful and peaceful strikes. The Committee noted the
information provided by the Government representative that an Industrial Relations
(Amendment) Bill, which amended a number of provisions objected to by the Committee
of Experts, was now before Parliament under consideration by the relevant committee. He
indicated that the tripartite National Steering Committee on Social Dialogue for Swaziland,
had been established and a schedule of monthly meetings had been agreed. The
Government representative added that a Commission on Human Rights and Public
Administration had been appointed in September 2009 to further strengthen the protection
of human rights, including workers’ rights. Finally, the Government representative
repeated its previous statements made on the 1973 Decree/State of Emergency
Proclamation and its implementing regulations and on the 1963 Public Order Act. The
Committee recalled that this case had been discussed on numerous occasions over the past
ten years and that last year it had decided to include its conclusions in a special paragraph
of its report. The Committee noted with concern the continuing allegations concerning acts
of brutality from the security forces against peaceful demonstrations, threats of dismissal
against trade unionists, and the repeated arrests of union leaders, and firmly recalled the
importance it attached to the full respect of basic civil liberties such as freedom of
expression, of assembly and of the press and the intrinsic link between these freedoms,
freedom of association and democracy. The Committee once again stressed that it was the
responsibility of governments to ensure respect for the principle according to which the
trade union movement can only develop in a climate free from violence, threat or fear and
called upon the Government to ensure the release of any persons being detained for having
exercised their civil liberties. The Committee expressed the firm hope that the Industrial
Relations (Amendment) Bill would be adopted in the very near future and that its
provisions would be in full conformity with the Convention. Recalling that it was the
Government’s responsibility to ensure an environment of accountability, the Committee
urged the Government to take concrete and definitive measures without delay to
effectively repeal the 1973 Decree/State of Emergency Proclamation, and to ensure the
amendment of the 1963 Public Order Act in order to fully comply with the requirements of
Convention No. 87 so that it could no longer be used to prevent legitimate and peaceful
trade union activities. The Committee urged the Government to accept a high-level
tripartite mission in order to assist the Government in bringing the legislation into full
conformity with Convention No. 87, to inquire into the May Day 2010 incident and to
facilitate the promotion of meaningful and effective social dialogue in the country. The
Committee expressed the firm hope that the National Steering Committee on Social
Dialogue for Swaziland would be immediately convened in order to achieve meaningful
and expedited progress with respect to the issues raised. The Committee requested the
Government to transmit detailed information in its next report due to the Committee of
Experts, including on the progress made in the adoption of the Industrial Relations
(Amendment) Bill and the concrete steps taken on the pending issues. The Committee
expressed the firm hope that it would be in a position to note tangible progress next year.
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Continued failure to implement

222.

223.

The Committee recalled that its working methods provide for the listing of cases of
continued failure over several years to eliminate serious deficiencies, previously discussed,
in the application of ratified Conventions. This year the Committee noted with great
concern that there had been continued failure over several years to eliminate serious
discrepancies in the application by Myanmar of the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87).

The Government of the country to which reference was made in paragraph 220 was invited
to supply the relevant reports and information to enable the Committee to follow up the
abovementioned matter at the next session of the Conference.

Participation in the work of the Committee

224.

225.

226.

The Committee wished to express its gratitude to the 46 governments which had
collaborated by providing information on the situation in their countries and participating
in the discussion of their individual cases.

The Committee regretted that, despite the invitations, the governments of the following
States failed to take part in the discussions concerning their countries and the fulfilment of
their constitutional obligations to report: Antigua and Barbuda, Armenia, Bangladesh,
Belize, Burundi, Cape Verde, Comoros, Cote d’Ivoire, Czech Republic, Dominica,
Equatorial Guinea, France, Georgia, Guinea, Guinea-Bissau, Guyana, Haiti, Kiribati,
Kyrgyzstan, Lao People’s Democratic Republic, Papua New Guinea, Russian
Federation, Rwanda, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and the
Grenadines, Sao Tome and Principe, Seychelles, Sierra Leone, Solomon Islands,
Somalia, Tajikistan, The former Yugoslav Republic of Macedonia, Timor-Leste,
Turkmenistan, Bolivarian Republic of Venezuela and Vanuatu. Likewise, the
Governments of the following States did not take part in these discussions while informing
the Committee of the reasons for their non-participation: the Democratic Republic of the
Congo and Djibouti. The Committee decided to mention the cases of all these States in the
appropriate paragraphs of its report and to inform them in accordance with the usual
practice.

The Committee noted with regret that the governments of the States which were not
represented at the Conference, namely: Antigua and Barbuda, Armenia, Belize,
Dominica, Equatorial Guinea, Kyrgyzstan, Saint Kitts and Nevis, Saint Lucia, Saint
Vincent and the Grenadines, Seychelles, Sierra Leone, Solomon Islands, Tajikistan
and Turkmenistan, were unable to participate in the Committee’s examination of the
cases relating to them. It decided to mention these countries in the appropriate paragraphs
of this report and to inform the Governments, in accordance with the usual practice.

k ok %

F. Adoption of the report and
closing remarks

227.

228.

The Committee’s report was adopted as amended.

The Worker member of the Bolivarian Republic of Venezuela referenced the existence of
the trade union confederation (UNETE), established in accordance with the provisions of
Convention No. 87. Collective agreements had been concluded in a variety of sectors, and
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229.

230.

231.

232.

233.

234.

a new model of development was being established to maintain employment and the
supply of essential products for the Venezuelan people. She called on the Committee to
recommend the holding of a seminar organized by the ILO on the experiences and
innovations that were currently being undertaken to promote decent work.

The Government member of Algeria expressed reservations concerning the content of
paragraph 13 of the draft General Report of the Committee concerning the refusal to
recognize the right to strike and to establish trade unions in his country. The situation as
described in this paragraph did not reflect the real situation of the trade union movement in
Algeria. The right to organize was a constitutional right and numerous strikes had been
called in several economic sectors. What were prohibited were demonstrations on the
public thoroughfare. With regard to the allegations contained in the same paragraph
concerning the so-called closing down of the “headquarters of the coalition of independent
trade unions”, he emphasized that they had only consisted of premises on a short-term
lease, as the various trade union organizations each had their own headquarters. Moreover,
the trade union confederation in question had no legal status. In view of the situation that
prevailed in the country, and despite the improvement in terms of security, it was
necessary to maintain vigilance. In that respect, meetings of organizations of all types,
including trade union organizations, had to be held at their officially declared and
recognized headquarters so as to ensure all the necessary security.

The Chairperson recalled that the examination of this case had been concluded and
explained that the discussion on matters of substance could not be re-opened. In addition,
paragraph 13 referred to by the Government of Algeria related to a statement made by the
Worker members. Therefore, modifications could only be requested by members of the
Committee with respect to their own intervention and not that of another speaker.

The Government member of the Bolivarian Republic of Venezuela expressed surprise at
the fact that his Government was listed in paragraph 225 of the General Report as one of
the governments that had failed to take part in the discussions concerning constitutional
obligations to report, while the Committee of Experts, in its last report, had expressed
gratitude to the Government for having provided all the reports due within the required
deadline.

The representative of the Secretary-General indicated that she would clarify the matter and
make any corrections that might be necessary to the Committee’s General Report.

The Worker members indicated that this year had been rather difficult, a matter they would
come back to in the plenary discussion. With regard to the methods of work of the
Committee, there had been several changes this year. For example, for the first time, the
General Survey had been included in the framework of the follow-up to the ILO
Declaration on Social Justice for a Fair Globalization of 2008. The 2008 Declaration
provided for an evaluation of its impact by the Conference, which was called upon to
determine the need for further evaluations or other appropriate forms of action and this
should be followed up on.

The Worker members emphasized that they had been forced to give up on the examination
by the Committee of several cases that were of a certain interest to them in view of the
refusal of the Employer members, even though the work of the Committee was based on
seeking a balanced consensus. They referred in particular to the case of the application of
Convention No. 87 by Colombia, even though the agreement of the Employer members to
the sending of a high-level tripartite mission to the country in September 2010 appeared to
indicate that they recognized the absence of progress in that respect.
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235.

236.

237.

238.

The Worker members appealed for the adoption of the Committee’s report in the plenary
session of the Conference. They thanked the members of the Workers’ group, who had
collaborated closely in the framework of the coordination groups to facilitate the work of
the Committee. They also thanked the Employer Vice-Chairperson for the balance and
feeling for consensus that he had shown, as well as the Chairperson and the Reporter of the
Committee, the Representative of the Secretary-General, the Secretariat and the
interpreters.

The Employer members stated that they would also address certain issues in the plenary
sitting of the Conference. They considered that overall the Committee had worked much
better this year and, once the list of cases had been adopted, was able to work on the
scheduled basis of five cases a day. They thanked the Office for having taken the initiative
to propose new working methods to the Tripartite Working Group on the Working
Methods of the Conference Committee on the Application of Standards, and the
Chairperson for the excellent and constructive handling the discussions of this Committee.
Furthermore, the Employer members expressed special thanks to the Worker
Vice-Chairperson for his pragmatic approach and willingness to find solutions. They also
thanked the Worker members for their spirit of cooperation, which was fundamental to the
work of this Committee, as well as the government members of the Committee whose
interventions had, overall, been of a high quality. Lastly, they thanked the members of the
Employers’ group for their support, as well as the Reporter of the Committee, the
Representative of the Secretary-General, the secretariat and the interpreters for their
dedication and hard work.

The Government member of the Bolivarian Republic of Venezuela expressed concern, as
in previous years, at the fact that the conclusions bore no relation to the discussions that
had been held. Despite the fact that the Committee had noted the Government’s statements,
it had shown a clear imbalance towards a previously determined position, assuming
without any support that certain assessments were correct, with the inclusion of elements
that were unrelated to Convention No. 87. Human rights were fully respected in the
country including personal freedom, freedom of information and speech. The right to
private property was subordinate to social interest and public utility, with a view to
meeting the needs of the greatest numbers. He indicated that his Government would
provide information in its next report on the aspects that were strictly related to
Convention No. 87.

The Government member of Sudan indicated that when his Government had wished to
make an amendment to the conclusions on the case of Sudan with respect to the Forced
Labour Convention, 1930 (No. 29), the Office had indicated that it could not accept such
an amendment, but that the matter could be brought to the attention of the Committee. He
pointed out that in its conclusions the Committee had noted the request by the Government
of Sudan for ILO technical assistance and had invited the Office to provide this technical
assistance, including as regards an independent verification of the situation in the country.
He observed that the phrase “including as regards an independent verification of the
situation in the country” had been added and not agreed upon. It had not been mentioned
by the Employer members, the Worker members or any Government member. The Worker
members had only requested the Government to accept technical assistance. The
conclusions on the case did therefore not reflect the proposals made. Moreover, the
conclusions had been adopted in the absence of the representative of the Government of
Sudan. He objected to the conclusions and requested the deletion of the phrase “including
as regards an independent verification of the situation in the country”. Technical assistance
would only be accepted by the Government of Sudan if this phrase was removed. Finally,
there should be an investigation into the manner of the formulation of these conclusions,
which had not ensued from the Committee’s discussion of the case.
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239.

240.

241.

242.

243.

In reply to the statement made by the Government member of Sudan, the Worker members
indicated that if no Government representative was present when the conclusions were
read out on a case that concerned it during the last of the Committee’s sittings devoted to
the examination of cases, the Committee had no choice but to read the conclusions. The
Worker members expressed their acknowledgement to the Government of Sudan for
having accepted ILO technical assistance and indicated that they did not wish to insist
formally on the issue of the independent verification of the situation in the country.

The Government member of Austria speaking on behalf of the Government members of
the member states of the Industrialized Market Economy Countries (IMEC), expressed
support for the Committee and the ILO’s supervisory system, given the important role they
play. While recognizing that ILO supervisory bodies were not infallible, IMEC supported
the independence, objectivity and impartiality of the Committee of Experts. The
Committee of Experts was a critical element in a supervisory system that was uniquely
equipped to promote the application of international labour standards in all countries,
regardless of their economic, social and cultural conditions. Possible inaccuracies in the
Committee of Experts’ report demonstrated the need for adequate resources to enable the
International Labour Standards Department to cope with an increased workload. The
Director-General was called upon to ensure that the essential work of this Department was
among his top priorities.

Turning to the working methods of the Committee, the speaker underlined that the new
procedure for strict time management had brought notable progress in the management of
discussions. All participants of the discussion had respected the established time limits. A
short meeting for the finalization of conclusions had still been necessary on 13 June 2010,
and it was hoped that such a session could be avoided in following years. Improvements
regarding the decorum of meetings were also necessary. The established good practice of
the distribution of a preliminary list of cases, in combination with the new system for the
automatic scheduling of individual cases, helped countries to prepare in a timely manner
for their cases. It would be helpful if the final list of cases could always be distributed on
the Friday of the first week of the Conference. Many of the difficulties of the Committee
involved the composition of the list of individual cases, which was a process that required
significant compromise. Agreement on the list of cases was essential for the functioning of
the Committee, and governments should not be involved in this process. Worker members
and Employer members were urged to bridge their differences in this regard before the
next session of the International Labour Conference, so as to facilitate the productive work
of the Committee. IMEC was confident that the Worker members and Employer members
were committed to the working methods of the Committee and that the list of cases would
continue to be based on respectful consultations resulting in a balanced list consistently
following the criteria of selection agreed to by the social partners.

The speaker further emphasized the importance of freedom of expression in all ILO
bodies, which required that opinions be expressed in an atmosphere of respect and dignity.
It was regrettable that decorum had not been maintained in the final sitting of the
Committee. It would have been unfortunate if the Committee had to consider more drastic
measures in this regard. The Tripartite Working Group on the working methods of the
Conference Committee on the Application of Standards should continue to meet with a
view to assessing any changes in the Committee’s working methods and examining the
possibility of further improvements, particularly with regard to time management and
decorum in the Committee’s sessions.

The Chairperson said that the Committee had achieved its objectives. The new rules on
speaking time had been respected during the discussion and had led speakers to express
what was essential as briefly as possible. The spirit of collaboration and participation had
prevailed in the Committee and had produced positive results. In conclusion, he gave

16 Part 1/65



thanks to the Worker and Employer Vice-Chairpersons, as well as the Reporter of the
Committee, for the work accomplished. He also expressed the thanks of the Committee as
a whole to the Representative of the Secretary-General, the secretariat and the interpreters.

Geneva, 15 June 2010 (Signed) Mr Sérgio Paixdo Pardo
Chairperson

Mr Christiaan Horn
Reporter

16 Part 1/66



Annex 1

INTERNATIONAL LABOUR CONFERENCE C. App./D.1
99th Session, Geneva, June 2010

Committee on the Application of Standards

Work of the Committee

1. Introduction

This document briefly sets out the manner in which the work of the Committee on the
Application of Standards is carried out and has evolved over recent years. Since 2002,
ongoing discussions and informal consultations have taken place concerning the working
methods of the Committee. In particular, following the adoption of a new strategic
orientation for the ILO standards system by the Governing Body in November 2005, ' new
consultations were held in March 2006 regarding numerous aspects of the standards
system, * starting with the question of the publication of the list of individual cases
discussed by the Committee. A Working Group on the Working Methods of the
Committee was set up in June 2006 and has met eight times since then. The last meeting
took place on 20 March 2010. On the basis of these consultations and of the
recommendations of the Working Group, the Committee has made certain adjustments to
its working methods.

As a result, since 2006, an early communication to Governments (at least two weeks
before the opening of the Conference) of a preliminary list of individual cases has been
instituted. Since June 2007, following the adoption of the list of individual cases, an
informal briefing session has been hosted by the Employer and Worker Vice-Chairpersons
for Governments to explain the criteria used for the selection of cases. Changes have been
made to the organization of work so that the discussion of cases could begin on the
Monday morning of the second week. Improvements have been introduced in the
preparation and adoption of the conclusions relating to cases. In addition, the Conference
Committee’s report has been published separately to increase its visibility. In June 2008,
new measures were adopted for the cases in which Governments were registered and
present at the Conference, but chose not to be present before the Committee; in particular,
the Committee may now discuss the substance of such cases. Specific provisions have also
been adopted concerning the respect of parliamentary rules of decorum. *

! See documents GB.294/LILS/4 and GB.294/9.
% See para. 22 of document GB.294/LILS/4.

3 See below, Part V, D, footnote 12 and Part V, F.
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Concerning time management, arrangements adopted by the Conference Committee
in June 2007 * proved to be insufficient in view of the difficulties experienced last year.
Therefore in November 2009 and March 2010, the Working Group discussed important
measures for further improvements. These proposals are contained in Part V, B — Supply
of information and automatic registration — and E.

During these last two meetings, the Working Group also discussed the modalities for
the discussion of the forthcoming General Survey on employment in the light of the
parallel discussion of the recurrent report on employment during the June 2010
International Labour Conference. The outcome of the discussion of the Working Group is
reflected in Part V, A and proposals concerning the working schedule for the discussion of
the General Survey are included in the document C. App/D.0.

Il. Terms of reference of the Committee

Under its terms of reference as defined in article 7 of the Standing Orders of the
Conference, the Committee is called upon to consider:

(a) the measures taken by Members to give effect to the provisions of Conventions to
which they are parties and the information furnished by Members concerning the
results of inspections;

(b) the information and reports concerning Conventions and Recommendations
communicated by Members in accordance with article 19 of the Constitution;

(c) the measures taken by Members in accordance with article 35 of the Constitution.

lll. Working documents

A. Report of the Committee of Experts

The basic working document of the Committee is the report of the Committee of
Experts on the Application of Conventions and Recommendations (Report III (Parts 1A
and B)), printed in two volumes.

Volume A of this report contains, in Part One, the General Report of the Committee
of Experts (pages 5—40), and in Part Two, the observations of the Committee concerning
the application of ratified Conventions and the submission of Conventions and
Recommendations to the competent authorities in member States (pages 41-802). At the
beginning of the report there is a list of Conventions by subject (pages v—x), an index of
comments by Convention (pages xi—xix), and by country (pages XXi—xXXx).

* Governments were invited to register as early as possible and in any event by the Friday of the first
week at 6 p.m. at the latest and the Office was authorized to slot countries that had not registered by
the deadline. Basic guidelines to improving the management of time in the Committee were
adopted.
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It will be recalled that, as regards ratified Conventions, the work of the Committee of
Experts is based on reports sent by the governments.

Certain observations carry footnotes asking the government concerned to report in
detail, or earlier than the year in which a report on the Convention in question would
normally be due, and/or to supply full particulars to the Conference. ® The Conference may
also, in accordance with its usual practice, wish to receive information from governments
on other observations that the Committee of Experts has made.

In addition to the observations contained in its report, the Committee of Experts has,
as in previous years, made direct requests which are communicated to governments by the
Office on the Committee’s behalf. ” A list of these direct requests can be found at the end
of Volume A (see Appendix VII, pages 845-857).

In accordance with the decision taken in 2007, the Committee of Experts may decide
to highlight cases of good practices to enable governments to emulate these in advancing
social progress and to serve as a model for other countries to assist them in the
implementation of ratified Conventions. ® At its last session, the Committee of Experts has
provided further explanations on the criteria to be followed in identifying cases of good
practices by clarifying the distinction between these cases and cases of progress. However,
no specific cases of good practices have been identified by the Committee of Experts this
year.

Furthermore, the Committee of Experts has also continued to highlight the cases for
which, in its view, technical assistance would be particularly useful in helping member
States to address gaps in law and in practice in the implementation of ratified Conventions,
followging up on the practice established by the Conference Committee in this regard since
2005.

Volume B of the report contains the General Survey by the Committee of Experts,
which this year concerns employment instruments in light of the 2008 Declaration on
Social Justice for a Fair Globalization, including the Employment Policy Convention, 1964
(No. 122), the Human Resources Development Convention, 1975 (No. 142), the
Employment Service Convention, 1948 (No. 88), the Private Employment Agencies
Convention, 1997 (No. 181), the Job Creation in Small and Medium-Sized Enterprises
Recommendation, 1998 (No. 189), and the Promotion of Cooperatives Recommendation,
2002 (No. 193).

B. Summaries of reports

At its 267th Session (November 1996), the Governing Body approved new measures
for rationalization and simplification of reporting. In this connection, it adopted changes
along the following lines:

> See paras 23-26 of the Committee of Experts’ General Report.
® See paras 51-53 of the Committee of Experts’ General Report.
7 See para. 45 of the Committee of Experts’ General Report.

¥ See paras 64—65 of the Committee of Experts’ General Report.

? See paras 66—67 of the Committee of Experts’ General Report.
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(1) information concerning reports supplied by governments on ratified Conventions
(articles 22 and 35 of the Constitution), which now appears in simplified form in two
tables annexed to the report of the Committee of Experts on the Application of
Conventions and Recommendations, Report III (Part 1A) (Appendices 1 and II,
pages 805-820);

(i) information concerning reports supplied by governments as concerns General Surveys
under article 19 of the Constitution (this year concerning employment instruments)
appears in simplified form in a table annexed to the report of the Committee of
Experts on the Application of Conventions and Recommendations, Report III
(Part 1B) (Annex B, pages 195-198);

(ii1) summary of information supplied by governments on the submission to the competent
authorities of Conventions and Recommendations adopted by the Conference
(article 19 of the Constitution), which now appears as Appendices IV, V and VI to the
report of the Committee of Experts on the Application of Conventions and
Recommendations, Report III (Part 1A) (pages 830—844).

Requests for consultation or copies of reports may be addressed to the secretariat of
the Committee on the Application of Standards.

C. Other information

In addition, as and when relevant information is received by the secretariat,
documents are prepared and distributed containing the substance of:

(1) supplementary reports and information which reached the International Labour Office
between the meetings of the Committee of Experts and the Conference Committee;

(i1) written information supplied by governments to the Conference Committee in reply to
the observations made by the Committee of Experts.

IV. Composition of the Committee,
right to participate in its work
and voting procedure

These questions are regulated by the Standing Orders concerning committees of the
Conference, which may be found in section H of Part II of the Standing Orders of the
International Labour Conference.

Each year, the Committee elects its Chairperson and Vice-Chairpersons as well as its
Reporter.

V. Schedule of work

A. General discussion

1. General Survey. In accordance with its usual practice, the Committee will discuss
the General Survey of the Committee of Experts, Report III (Part 1B). This year, for the
first time, the subject of the General Survey has been aligned with the strategic objective
that will be discussed in the context of the recurrent report under the follow-up to the 2008
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Social Justice Declaration. As a result, the General Survey concerns employment
instruments and will be discussed by the Committee on the Application of Standards, while
the recurrent report on employment will be discussed by the Committee on the Strategic
Objective of Employment. In order to ensure the best interaction between the two
discussions, including how the output of the Committee on the Application of Standards
can best be taken into account by the Committee on the Strategic Objective of
Employment, adjustments are proposed in the working schedule for the discussion of the
General Survey — they are reflected in the document C. App/D.0 — and the Selection
Committee is expected to take a decision to allow the official transmission of the possible
outcome of the Committee on the Application of Standards to the Committee on the
Strategic Objective of Employment as a contribution to its work. In addition, the Officers
of the Committee on the Application of Standards could present information on the
discussion to the Committee on the Strategic Objective of Employment.

2. General questions. In addition, the Committee will hold a brief general discussion
which is primarily based on the General Report of the Committee of Experts, Report 111
(Part 1A) (pages 5—40).

B. Discussion of observations

In Part Two of its report, the Committee of Experts makes observations on the
manner in which various governments are fulfilling their obligations. The Conference
Committee then discusses some of these observations with the governments concerned.

Cases of serious failure by member States
to respect their reporting and other
standards-related obligations °

Governments are invited to supply information on cases of serious failure to respect
reporting or other standards-related obligations for stated periods. These cases are
considered in a single sitting. Governments may remove themselves from this list by
submitting the required information before the sitting concerned. Information received
both before and after this sitting will be reflected in the report of the Conference
Committee.

Individual cases

A draft list of observations (individual cases) regarding which Government delegates
will be invited to supply information to the Committee is established by the Committee’s
Officers. The draft list of individual cases is then submitted to the Committee for approval.
In the establishment of this list, a need for balance among different categories of
Conventions as well as geographical balance is considered. In addition to the
abovementioned considerations on balance, criteria for selection have traditionally
included the following elements:

—  the nature of the comments of the Committee of Experts, in particular the existence of
a footnote (see Appendix I);

10 Formerly “automatic” cases (see Provisional Record No. 22, International Labour Conference,
93rd Session, June 2005).
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—  the quality and scope of responses provided by the government or the absence of a
response on its part;

—  the seriousness and persistence of shortcomings in the application of the Convention;
—  the urgency of a specific situation;
—  comments received by employers’ and workers’ organizations;

— the nature of a specific situation (if it raises a hitherto undiscussed question, or if the
case presents an interesting approach to solving questions of application);

—  the discussions and conclusions of the Conference Committee of previous sessions
and, in particular, the existence of a special paragraph;

—  the likelihood that discussing the case would have a tangible impact.

Moreover, there is also the possibility of examining one case of progress as was done
in 2006, 2007 and 2008.

Supply of information '’ and automatic registration

1. Oral replies — The governments which are invited to provide information to the
Conference Committee are requested to take note of a preliminary list and prepare for the
eventuality that they may be called upon to appear before the Conference Committee.
Cases included in the final list will be automatically registered and evenly distributed over
the second week by the Office, on the basis of a rotating alphabetical system, following the
French alphabetical order. This year, the registration will begin with countries with the
letter “A”.

Cases will be divided in two groups: the first group of countries to be registered
following the above alphabetical order will consist of those cases in which a double
footnote was inserted by the Committee of Experts and are found in paragraph 52 of that
Committee's report. The second group of countries will constitute all of the other cases on
the final list and they will be registered by the Office also following the abovementioned
alphabetical order. Representatives of governments which are not members of the
Committee are kept informed of the agenda of the Committee and of the date on which
they may be heard:

(a) through the Daily Bulletin;
(b) by means of letters sent to them individually by the Chairperson of the Committee.

2. Written replies. The written replies of governments — which are submitted to the
Office prior and in addition to oral replies — are summarized and reproduced in the

documents which are distributed to the Committee (see Part III, C, and Part V, E). These
written replies should not exceed five pages.

' See also section E below on time management.
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Adoption of conclusions

The conclusions regarding individual cases are proposed by the Chairperson of the
Committee, who should have sufficient time for reflection to draft the conclusions and to
hold consultations with the Reporter and the Vice-Chairpersons before proposing the
conclusions to the Committee. The conclusions should take due account of the elements
raised in the discussion and information provided by the government in writing. The
conclusions should be adopted within a reasonable time limit after the discussion of the
case and should be succinct.

C. Minutes of the sittings

No minutes are published for the general discussion and the discussion of the General
Survey. Minutes of sittings at which governments are invited to respond to the comments
of the Committee of Experts will be produced by the secretariat in English, French and
Spanish. It is the Committee’s practice to accept corrections to the minutes of previous
sittings prior to their approval by the Committee, which should take place 36 hours at the
most after the minutes become available. In order to avoid delays in the preparation of the
report of the Committee, no corrections may be accepted once the minutes have been
approved.

The minutes are a summary of the discussions and are not intended to be a verbatim
record. Speakers are therefore requested to restrict corrections to the elimination of errors
in the report of their own statements, and not to ask to insert long additional passages. It
would be helpful to the secretariat in ensuring the accuracy of the minutes if, wherever
possible, delegates would hand in a written copy of their statements to the secretariat.

D. Special problems and cases

For cases in which governments appear to encounter serious difficulties in
discharging their obligations, the Committee decided at the 66th Session of the Conference
(1980) to proceed in the following manner:

1. Failure to supply reports and information. The various forms of failure to supply
information will be expressed in narrative form in separate paragraphs at the end of the
appropriate sections of the report, and indications will be included concerning any
explanations of difficulties provided by the governments concerned. The following criteria
were retained by the Committee for deciding which cases were to be included:

— none of the reports on ratified Conventions have been supplied during the past two
years or more;

—  first reports on ratified Conventions have not been supplied for at least two years;
—  none of the reports on unratified Conventions and Recommendations requested under

article 19, paragraphs 5, 6 and 7, of the Constitution have been supplied during the
past five years;
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— o indication is available on whether steps have been taken to submit the Conventions
and Recommendations adopted during the last seven sessions of the Conference '* to
the competent authorities, in accordance with article 19 of the Constitution;

—  no information has been received as regards all or most of the observations and direct
requests of the Committee of Experts to which a reply was requested for the period
under consideration;

—  the government has failed during the past three years to indicate the representative
organizations of employers and workers to which, in accordance with article 23,
paragraph 2, of the Constitution, copies of reports and information supplied to the
Office under articles 19 and 22 have been communicated;

— The government has failed, despite repeated invitations by the Conference
Committee, to take part in the discussion concerning its country. ">

2. Application of ratified Conventions. The report will contain a section entitled
“Application of ratified Conventions”, in which the Committee draws the attention of the
Conference to:

—  cases of progress (see Appendix II), where governments have introduced changes in
their law and practice in order to eliminate divergences previously discussed by the
Committee;

'2 This year the sessions involved would be the 89th-95th Sessions (2001-07).

" In conformity with the decision taken by the Committee at the 73rd Session of the Conference
(1987), as amended at the 97th Session of the Conference (2008), for the implementation of this
criterion, the following measures will be applied:

—  In accordance with the usual practice, after having established the list of cases regarding
which Government delegates might be invited to supply information to the Committee, the
Committee shall invite the governments of the countries concerned in writing, and the Daily
Bulletin shall regularly mention these countries.

—  Three days before the end of the discussion of individual cases, the Chairperson of the
Committee shall request the Clerk of the Conference to announce every day the names of the
countries whose representatives have not yet responded to the Committee’s invitation, urging
them to do so as soon as possible.

—  On the last day of the discussion of individual cases, the Committee shall deal with the cases
in which governments have not responded to the invitation. Given the importance of the
Committee’s mandate, assigned to it in 1926, to provide a tripartite forum for dialogue on
outstanding issues relating to the application of ratified international labour Conventions, a
refusal by a Government to participate in the work of the Committee is a significant obstacle
to the attainment of the core objectives of the International Labour Organization. For this
reason, the Committee may discuss the substance of the cases concerning governments which
are registered and present at the Conference, but which have chosen not to be present before
the Committee. The debate which ensues in such cases will be reflected in the appropriate part
of the report, concerning both individual cases and participation in the work of the Committee.
In the case of governments that are not present at the Conference, the Committee will not
discuss the substance of the case, but will bring out in the report the importance of the
questions raised. In both situations, a particular emphasis will be put on steps to be taken to
resume the dialogue.
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—  discussions it had regarding certain cases, which are mentioned in special paragraphs
of the report;

— continued failure over several years to eliminate serious deficiencies in the
application of ratified Conventions which it had previously discussed.

E. Time management
—  Every effort will be made so that sessions start on time and the schedule is respected.
—  Maximum speaking time for speakers is as follows:

m fifteen minutes for the spokespersons of the Workers’ and the Employers’
groups, as well as the Government whose case is being discussed;

m ten minutes for the Employer and Worker members, respectively, from the
country concerned to be divided between the different speakers of each group;

m ten minutes for Government groups;
m five minutes for the other members;

m  concluding remarks are limited to ten minutes for spokespersons of the Workers’
and the Employers’ groups, as well as the Government whose case is being
discussed.

—  However, the Chairperson, in consultation with the other Officers of the Committee,
could decide on reduced time limits where the situation of a case would warrant it, for
instance, where there was a very long list of speakers.

—  These time limits will be announced by the Chairperson at the beginning of each
sitting and will be strictly enforced.

—  During interventions, a screen located behind the Chairperson and visible by all
speakers will indicate the remaining time available to speakers. Once the maximum
speaking time has been reached the speaker will be interrupted.

— In view of the above limits on speaking time, governments whose case is to be
discussed are invited to complete the information provided, where appropriate, by a
written document, not longer than five pages, to be submitted to the Office at least
two days before the discussion of the case (see also section B above).

—  Before the discussion of each case, the Chairperson will communicate the list of
speakers already registered.

— In the eventuality that discussion on individual cases is not completed by the final
Friday, there is a possibility of a Saturday sitting at the discretion of the Officers.

F. Respect of rules of decorum and role
of the Chairperson

All delegates have an obligation to the Conference to abide by parliamentary
language and by the generally accepted procedure. Interventions should be relevant to the
subject under discussion and should avoid references to extraneous matters.
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It is the role and task of the Chairperson to maintain order and to ensure that the
Committee does not deviate from its fundamental purpose to provide an international
tripartite forum for full and frank debate within the boundaries of respect and decorum
essential to making effective progress towards the aims and objectives of the International
Labour Organization.
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Appendix |

Criteria for footnotes

At its November—December 2005 session, in the context of examining its working methods,

and in response to the requests coming from members of the Committee for clarification concerning
the use of footnotes, the Committee of Experts adopted the following criteria (paragraphs 36
and 37):

The Committee wishes to describe its approach to the identification of cases for which it
inserts special notes by highlighting the basic criteria below. In so doing, the Committee makes
three general comments. First, these criteria are indicative. In exercising its discretion in the
application of these criteria, the Committee may also have regard to the specific circumstances of
the country and the length of the reporting cycle. Second, these criteria are applicable to cases in
which an earlier report is requested, often referred to as a “single footnote”, as well as to cases in
which the government is requested to provide detailed information to the Conference, often
referred to as “double footnote”. The difference between these two categories is one of degree. The
third comment is that a serious case otherwise justifying a special note to provide full particulars to
the Conference (double footnote) might only be given a special note to provide an early report
(single footnote) in cases where there has been a recent discussion of that case in the Conference
Committee on the Application of Standards.

The criteria to which the Committee will have regard are the existence of one or more of the
following matters:

- the seriousness of the problem; in this respect, the Committee emphasizes that an important
consideration is the necessity to view the problem in the context of a particular Convention
and to take into account matters involving fundamental rights, workers’ health, safety and
well-being as well as any adverse impact, including at the international level, on workers and
other categories of protected persons;

- the persistence of the problem;

- the urgency of the situation; the evaluation of such urgency is necessarily case-specific,
according to standard human rights criteria, such as life-threatening situations or problems
where irreversible harm is foreseeable; and

- the quality and scope of the government’s response in its reports or the absence of response
to the issues raised by the Committee, including cases of clear and repeated refusal on the
part of a State to comply with its obligations.

At its 76th Session, the Committee decided that the identification of cases in respect of which
a special note (double footnote) is to be attributed will be a two-stage process: the expert initially
responsible for a particular group of Conventions may recommend to the Committee the insertion
of special notes; in light of all the recommendations made, the Committee will take a final,
collegial decision on all the special notes to be inserted, once it has reviewed the application of all
the Conventions.
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Appendix Il

Criteria for identifying cases of progress

At its November—December 2005 session, the Committee of Experts defined criteria for

identifying these cases in the following manner (paragraphs 42, 43 and 46):

... The Committee has developed a general approach concerning the identification of cases of
progress. In describing the approach below, the Committee wishes to emphasize that an expression
of progress can refer to many kinds of measures. In the final instance, the Committee will exercise
its discretion in noting progress having regard in particular to the nature of the Convention as well
as to the specific circumstances of the country.

Since first identifying cases of satisfaction in its report in 1964, ' the Committee has
continued to follow the same general criteria. The Committee expresses satisfaction in cases in
which, following comments it has made on a specific issue, governments have taken measures
through either the adoption of an amendment to the legislation or a significant change in the
national policy or practice thus achieving fuller compliance with their obligations under the
respective Conventions. The reason for identifying cases of satisfaction is twofold: to place on
record the Committee’s appreciation of the positive action taken by governments in response to its
comments, and to provide an example to other governments and social partners which have to
address similar issues. In expressing its satisfaction, the Committee indicates to governments and
the social partners that it considers the specific matter resolved. In so doing, the Committee must
emphasize that an expression of satisfaction is limited to the particular issue at hand and the nature
of the measure taken by the government concerned. Therefore, in the same comment, the
Committee may express satisfaction on a particular issue, while raising other important issues
which in its view have not been satisfactorily addressed. Further, if the satisfaction relates to the
adoption of legislation, the Committee may also consider appropriate follow-up on its practical
application.

Within cases of progress, the distinction between cases of satisfaction and cases of interest
was formalized in 1979. * In general, cases of interest cover measures that are sufficiently
advanced to justify the expectation that further progress would be achieved in the future and
regarding which the Committee would want to continue its dialogue with the government and the
social partners. This may include: draft legislation before parliament, or other proposed legislative
changes not yet forwarded or available to the Committee; consultations within the government and
with the social partners; new policies; the development and implementation of activities within the
framework of a technical cooperation project or following technical assistance or advice from the
Office. Judicial decisions, according to the level of the court, the subject matter and the force of
such decisions in a particular legal system would normally be considered as cases of interest unless
there was a compelling reason to note a particular judicial decision as a case of satisfaction. The
Committee may also note as cases of interest progress made by a State, province or territory in the
framework of a federal system. The Committee’s practice has developed to a certain extent, so that
cases in which it expresses interest may now also encompass a variety of new or innovative
measures which have not necessarily been requested by the Committee. The paramount
consideration is that the measures contribute to the overall achievement of the objectives of a
particular Convention.

! See para. 16 of the report of the Committee of Experts submitted to the 48th Session (1964) of the
International Labour Conference.

2 See para. 122 of the report of the Committee of Experts submitted to the 65th Session (1979) of
the International Labour Conference.

16 Part 1/78



Annex 2

INTERNATIONAL LABOUR CONFERENCE C. App./D.4/Add.1(Rev.)
99th Session, Geneva, June 2010

Committee on the Application of Standards

Final list

Cases regarding which governments are invited to
supply information to the Committee

The list of the individual cases on the application of ratified Conventions
appears in the present addendum to document D.4.

The text of the corresponding observations concerning these cases
can be found in document C. App./D.4/Add.2.

16 Part 1/79



Index of observations regarding which
governments are invited to supply
information to the committee

Report of the Committee of Experts
(Report lll (PART 1A), ILC, 99th Session, 2010)

Country Convention number
(The page numbers in parentheses refer
to the English version of the report of the
Committee of Experts)

Belarus 87 (page 69)

Burundi 182 (page 287)

Cambodia 87 (page 87)

Canada 87 (page 90)

Central African Republic
Costa Rica

Czech Republic

Egypt

Georgia

Guatemala

India

Islamic Republic of Iran
Mauritania

Mexico

Morocco

Myanmar

Peru

Russian Federation
Sudan

Swaziland

Thailand

Turkey

Ukraine

Uzbekistan

Bolivarian Republic of Venezuela

138 (page 289)
98 (page 111)
111 (page 412)
87 (page 132)
98 (page 145)
87 (page 149)
100 (page 422)
111 (page 426)
29 (page 248)
155 (page 672)
182 (page 327)

29 (page 252) — Special sitting
87 (page 175)

169 (page 781)
111 (page 450)
29 (page 267)
87 (page 199)
122 (page 582)
87 (page 204)
95 (page 622)
182 (page 388)
87 (page 210)
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99th Session of the International Labour Conference, June 2010

Committee on the Application of Standards — Working schedule for the examination of Individual Cases

Monday
7 June morning

Tuesday
8 June morning

Wednesday
9 June morning

Thursday
10 June morning

Friday
11 June morning

Cambodia:
Convention No. 87

Central African Republic:

Convention No. 138

Morocco:

Convention No. 182

Czech Republic:
Convention No. 111

Ukraine:
Convention No. 95

Belarus:
Convention No. 87

Costa Rica:
Convention No. 98

Egypt:
Convention No. 87

Georgia:
Convention No. 98

Islamic Republic of Iran:

Convention No. 111

Mauritania:
Convention No. 29

Mexico:
Convention No. 155

Sudan:
Convention No. 29

Swaziland:
Convention No. 87

Thailand:
Convention No. 122

Monday
7 June afternoon

Tuesday
8 June afternoon

Wednesday
9 June afternoon

Thursday
10 June afternoon

Friday
11 June afternoon

Uzbekistan:

Convention No. 182

Russian Federation:

Convention No. 111

Burundi:
Convention No. 182

Canada:
Convention No. 87

Guatemala:
Convention No. 87

India:
Convention No. 100

Myanmar:
Convention No. 87

Peru:
Convention No. 169

Turkey:
Convention No. 87

Bolivarian Republic of Venezuela:

Convention No. 87
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Observations
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Mauritania
(Ratification: 1961)

Articles 1, paragraph 1, and 2, paragraph 1, of the Convention. Slavery and slave-like practices. In its previous comments, the Committee noted that
the fact-finding mission which visited Mauritania in 2006, at the request of the Committee on the Application of Standards of the International Labour
Conference, had noted a number of positive measures which illustrated the Government's commitment to combat slavery and its vestiges. It observed
that the Government had undertaken to take into account the recommendations made by the fact-finding mission in the formulation of the national
strategy to combat slave-like practices. In this respect, the Committee noted the adoption, on 9 August 2007, of Act No. 2007/48 criminalizing and
penalizing slave-like practices. It requested the Government to take the necessary measures to ensure the effective application of the Act and the
implementation of the national strategy to combat slave-like practices.

Effective application of the legislation. The Committee recalls that Act No. 2007/48 defines, criminalizes and penalizes slave-like practices and
makes a distinction between the crime of slavery and offences of slavery. Such offences include “any person who appropriates the goods, products
and earnings resulting from the labour of any person claimed to be a slave or who forcibly takes that person’s monies who shall be punished by a
sentence of imprisonment of from six months to two years and a fine of from 50,000 to 200,000 ouguiyas” (section 6). Offences of slavery also include
prejudicing the physical integrity of a person claimed to be a slave and denying a child claimed to be a slave access to education (sections 5 and 7).
Furthermore, the Walis, Hakems, local chiefs and officers of the criminal investigation police who do not follow up cases of slavellike practices that are
brought to their knowledge shall be liable to a sentence of imprisonment and a fine (section 12). Finally, human rights associations are empowered to
denounce violations of the Act and to assist victims, with the latter benefiting from free judicial proceedings (section 15).

The Committee considered that the adoption of the Act constituted an important first step in combating slavery and that the challenge would
henceforth lie in the effective application of the legislation so that victims can assert their rights effectively and those responsible for the persistence of
slavery are convicted and punished. It requested the Government to take steps to publicize the new Act among the forces of order and the judicial
authorities, as well as the population at large, and to ensure that investigations are conducted rapidly and are effective and impartial when cases are
brought to the knowledge of the authorities.

With regard to the first point, the Government indicates in its report that the Act criminalizing slavery and penalizing slave-like practices has been the
subject of intense awareness-raising activity and that every measure has been taken to ensure that publicity is given to the provisions of the Act with a
view to promoting an understanding of the criminal nature of slavery. The Committee notes this national awareness-raising campaign on the contents
of the Act, which was carried out in February 2008. It notes that it was undertaken in many regions of the country. Missions to supervise the campaign
at the regional level organized meetings and assemblies during which the provisions of the Act were explained to the population. These missions were
generally composed of representatives of the Government, the local authorities, the religious authorities, the National Human Rights Commission and
NGOs active in this field. The Committee observes that this campaign, which was carried out immediately following the entry into force of the Act,
certainly provided an important signal to civil society as it benefited from the presence of members of the Government and of various authorities who
were able to proclaim their will to combat slavery. The Committee hopes that the Government will take all the appropriate measures to continue
carrying out awareness-raising activities on the Act and on the problem of slavery in general, targeting more particularly the most
vulnerable groups and those who are in the first line of contact with victims.

The Committee stresses the particular importance of following up and further enhancing the process of awareness raising since, according to the
information available, it would not appear that victims are able to assert their rights effectively. The Committee notes that the Government has not
provided any information on the complaints lodged by victims or the NGOs representing them, the investigations carried out or the commencement of
judicial proceedings. The Committee is also concerned about the absence of information on the measures adopted by the Government to encourage
and assist victims in their action. It had already expressed concern in the past about the fact that victims encountered difficulties in being heard and in
asserting their rights, both with regard to the authorities responsible for the forces of order and the judicial authorities. In this respect, it considered that
sections 12 and 15 of the Act (assistance to victims, the prosecution of authorities which do not follow up cases of slave-like practices that are brought
to their knowledge) could contribute to removing the obstacles preventing access to justice.

The Committee recalls that, under the terms of Article 25 of the Convention, States which ratify the Convention are under the obligation to ensure that
the penalties imposed by law for the exaction of forced labour are really adequate and strictly enforced. It considers that the absence of court action by
victims may reveal ignorance of the recourse procedures available, the fear of social reprobation or reprisals, or a lack of will by the authorities
responsible for taking legal action. The Committee requests the Government to take the appropriate measures to ensure that victims are
effectively in a position to turn to the police and the judicial authorities with a view to asserting their rights and that investigations are
conducted in a rapid, effective and impartial manner. The Committee requests the Government to provide information in its next report on
the number of cases of slavery reported to the authorities, the number of cases in which an investigation has been conducted and the
number of cases which have resulted in judicial action. Please indicate whether prosecutions have been initiated as a result of action by the
victim or the Office of the Attorney-General and provide copies of any judgements handed down.

The Committee notes that a technical assistance mission visited Mauritania in February 2008, in the course of which the follow-up to the
recommendations of the fact-finding mission was discussed. The Committee notes that the mission was informed that the National Human Rights
Commission (CNDH) which has as its mandate to examine situations of the violation of human rights that are reported or brought to its knowledge and
to take all appropriate action, has received allegations of slavery. In such cases, the CNDH sends one of its members to the scene and, following
investigation, sends a report with recommendations to the President of the Republic. The Committee requests the Government to provide
information on the cases referred to the CNDH, the recommendations made and the action taken as a result of these recommendations.

National strategy to combat the vestiges of slavery. Recalling that in 2006 the Council of Ministers adopted the principle of formulating a national
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strategy to combat the vestiges of slavery and that an inter-ministerial committee was established for that purpose, the Committee previously requested
the Government to indicate whether such strategy had effectively been adopted and to provide detailed information on the measures taken in this
context.

In its report, the Government indicates that the national strategy to combat slave-like practices has not been adopted. However, the Commissariat for
Human Rights, Humanitarian Action and Relations with Civil Society has established a national plan to combat the vestiges of slavery, with a budget of
1 billion ouguiyas, covering the fields of education, health and income-generating activities in the area known as ‘the triangle of poverty”. The
Government adds that it has still not reached agreement with the United Nations Development Programme (UNDP) and the European Union (EU)
concerning the terms of reference for the study on slavery that these institutions were proposing to finance.

The Committee notes the budgetary allocation for the national plan to combat the vestiges of slavery and observes that the plan, by focusing on
education and income-generating activities, is designed to act on poverty in the region identified by the Government as being the “geographical zone
concerned”. The Committee nevertheless observes that the Government still does not have at its disposal reliable data enabling it to evaluate the
extent of the phenomenon of slavery and to identify its characteristics (social, geographical, etc.). Consequently, certain victims or populations at risk
could be excluded from the measures envisaged in the context of the national plan. The Committee requests the Government to provide a copy of
the national plan to combat slavery and to supply further information on the practical action adopted in the context of the plan. The
Committee also draws the Government’s attention to the importance of a global strategy to combat slavery. By addressing poverty, the
national plan covers one of the aspects of the action required to combat slavery, although it should also encompass other measures, such
as those outlined above, namely raising the awareness of society, the police and the judicial authorities, and measures to combat the
impunity of those responsible for these practices. In this context, the Committee requests the Government to indicate the measures
adopted or envisaged with a view to the adoption of a global strategy to combat slavery and to indicate whether it intends, to that effect, to
carry out a quantitative and qualitative study of the issue of slavery in Mauritania.

The Committee also considers that, once they have been identified, it is important to envisage measures to support and reintegrate victims. It is
necessary to provide material and financial support to victims so that they can lodge complaints, on the one hand, and to avoid them reverting to a
situation of vulnerability in which their labour would once again be exploited. The objective is for the victims to be in a position to reconstruct their lives
outside the household of their masters. The Committee requests the Government to indicate whether the national plan of action envisages the
creation of structures intended to facilitate the social and economic reintegration of victims. The Committee asks the Government to
indicate whether victims have access to compensation procedures for the personal and material damages suffered.

Myanmar
(Ratification: 1959)
Historical background

1. In its previous comments the Committee has discussed in detail the history of this extremely serious case, which has involved gross, methodical
and pervasive breaches of the Convention enduring for many years, and which is also manifested by the long-standing failure of the Government to
implement the recommendations of the Commission of Inquiry, appointed by the Governing Body in March 1997 under article 26 of the Constitution.

2. The Committee recalls that the Commission of Inquiry concluded that the obligation under the Convention to suppress the use of forced or
compulsory labour was being violated in Myanmar in national law as well as in actual practice in a widespread and systematic manner. In its
recommendations (paragraph 539(a) of the Commission’s report of 2 July 1998), the Commission urged the Government to take the necessary steps to
ensure:

— that the relevant legislative texts, in particular the Village Act and the Towns Act, be brought into line with the Convention;
- thatin actual practice, no more forced or compulsory labour be imposed by the authorities, in particular the military, an outcome which required
concrete action to be taken immediately for each and every of the many fields of forced labour and to be accomplished through public acts of the

Executive, promulgated and made known to all levels of the military and to the whole population; and

- that the penalties which may be imposed under section 374 of the Penal Code for the exaction of forced or compulsory labour be strictly
enforced, which required thorough investigation, prosecution and adequate punishment of those found guilty.

Developments since the Committee’s previous observation

3. There have been numerous discussions and conclusions reached by ILO bodies, as well as further documentation received by the ILO, which
have been considered by the Committee. These include the following:

- the report of the ILO Liaison Officer (ILC, 98th Session, Provisional Record No. 16, Part Three, Doc. D.5.C) submitted to the Conference
Committee on the Application of Standards during the 98th Session of the International Labour Conference in June 2009, as well as the discussions
and conclusions of that Committee (ILC, 98th Session, Provisional Record No. 16, Part Three, A and Doc. D.5.B);

- the documents submitted to the Governing Body at its 304th and 306th Sessions (March and November 2009), as well as the discussions and
conclusions of the Governing Body during those sessions;

- the communication by the International Trade Union Confederation (ITUC) received in September 2009 which includes an appendix of 74
documents amounting to more than 1,000 pages, a copy of which was transmitted to the Government for comments on the matters raised therein;
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- the Agreement of 26 February 2009 to extend the trial period of the Supplementary Understanding of 26 February 2007; and
- the reports of the Government of Myanmar received on 10 and 24 March, 1 and 4 June, 27 August, 6 and 21 October 2009.

4. The Supplementary Understanding of 26 February 2007 — extension of the complaints mechanism. The Committee notes that the trial period of the
complaints mechanism under the Supplementary Understanding (SU) of 26 February 2007 between the Government and the ILO was extended on
26 February 2009 for one year, until 25 February 2010 (ILC, 98th Session, Provisional Record No. 16, Part Three, Doc. D.5.F., Appendix II). The SU
supplements the Understanding of 19 March 2002 concerning the appointment of an ILO Liaison Officer in Myanmar and has as its object to “formally
offer the possibility to victims of forced labour to channel their complaints of forced labour through the services of the Liaison Officer to the competent
authorities with a view to seeking remedies available under the relevant legislation and in accordance with the Convention”. Information about the
functioning of this important mechanism is discussed below in the sections on monitoring and enforcement.

5. Discussion and conclusions of the Conference Committee on the Application of Standards. The Committee on the Application of Standards once
again discussed this case in a special sitting during the 98th Session of the Conference in June 2009. The Conference Committee, inter alia,
acknowledged some limited steps on the part of the Government of Myanmar: the further extension of the SU for another year; certain activities
concerning awareness raising of the complaints mechanism established by the SU; certain improvements in dealing with under-age recruitment by the
military; and the distribution of publications relating to the SU. The Committee was however of the view that those steps were totally inadequate, and it
strongly urged the Government to fully implement without delay the recommendations of the Commission of Inquiry.

6. Discussions in the Governing Body. The Governing Body also continued its discussions of this case during its 303rd and 306th Sessions in March
and November of 2009 (GB.304/5(Rev.), GB.306/6). Following the discussion in November 2009 the Governing Body, inter alia, reconfirmed the
continuing validity of its previous conclusions and those of the International Labour Conference. It noted the Government's cooperation regarding
complaints of forced labour submitted under the SU, as well as the joint Government-ILO awareness-raising activities. However, it called on the
Government to strengthen the capacity of the ILO in the framework of the SU to deal with complaints throughout the country and, in particular, to
facilitate adjustments to the staff capacity of the Office of the Liaison Officer, as provided for in article 8 of the SU, so that an increased workload could
be met. It also called for the immediate release of all persons currently detained being complainants, facilitators and others associated with the SU
complaints mechanism. It further called for particularly accessible material in local languages for awareness raising, and it reiterated the need for an
authoritative statement by the senior leadership against the continued use of forced labour and the need to respect freedom of association.

7. Communication received from the International Trade Union Confederation. The information contained in the communication from the ITUC
received in September 2009, referred to in paragraph 3, is discussed below in the section on current practice.

8. The Government's reports. The reports received from the Government, referred to in paragraph 3, include replies to the Committee’s previous
observation. They include information, inter alia, about joint ILO-Ministry of Labour (MOL) publicity, awareness-raising and training activities on forced
labour; the Government's continued cooperation with the various functions of the ILO Liaison Officer including monitoring and investigating the forced
labour situation, the operation of the SU complaints mechanism, and the implementation of technical projects; and ongoing efforts the Government is
making to enforce the prohibitions of forced labour. The reports also include a reply to the ITUC communication of September 2008 by way of a
categorical dismissal of the allegations of forced labour contained therein. The Government also indicates that no action was being contemplated to
amend or repeal the Village Act and Towns Act or to amend section 359 of the New State Constitution. Further references to the Government's reports
are made in the discussion below.

Assessment of the situation

9. Assessment of the information available on the situation of forced labour in Myanmar in 2009 and in relation to the implementation of the
recommendations of the Commission of Inquiry and compliance with the Convention by the Government will be discussed in three parts, dealing with:
(i) amendment of legislation; (i) measures to stop the exaction of forced or compulsory labour in practice; and (jii) enforcement of penalties prescribed
under the Penal Code and other relevant provisions of law.

l. Amendment of legislation

10. With regard to the Village Act and the Towns Act, referred to in paragraph 2, the Committee notes the statement of the Government in its report
received on 27 August 2009 that these laws “have been put into dormant [sic] effectively and legally” by Order No. 1/99 (Order Directing Not to
Exercise Powers Under Certain Provisions of the Town Act, 1907, and the Village Act, 1907) as supplemented by the Order of 27 October 2000. In its
previous comments, the Committee has observed that the latter orders have yet to be given bona fide effect and do not dispense with the separate
need to eliminate the legislative basis for the exaction of forced labour. Noting the indication of the Government representative, during the
discussion in the Governing Body at its 306th Session in November 2009, that these Acts were under review by the Ministry of Home Affairs,
the Committee urges the Government to take the long overdue steps to amend or repeal them and thereby to bring its law into conformity
with the Convention. The Committee hopes that in its next report the Government will provide information confirming that such steps have
been taken.

11. In its previous observation the Committee noted that the Government has included in section 359 of the New State Constitution (Chapter VIII -
Citizenship, Fundamental Rights and Duties of Citizens) a prohibition of forced labour containing an exception for “duties assigned by the Union in
accordance with the law in the interest of the public’. The Committee observed that the exception encompasses permissible forms of forced labour that
exceed the scope of the specifically defined exceptions in Article 2(2) of the Convention and could be interpreted in such a way as to allow a
generalized exaction of forced labour from the population. The Committee notes with regret the statement of the Government in its report received on
27 August 2009, that section 359 of the New State Constitution “adequately captures the spirit” of the Convention. The Committee once again urges
the Government to take steps to amend section 359 of Chapter VIII of the new Constitution, in order to bring its law into conformity with the
Convention.
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Il. Measures to stop the exaction of forced or compulsory labour in practice

12. Information available on current practice. The Committee notes from the ITUC's communication referred to above, the well-documented
allegations that forced and compulsory labour continued to be exacted from local villagers in 2009 by military and civil authorities and to have occurred
in all but one of the country’s states and divisions. The information in the appendices refers to specific dates, locations and circumstances of the
occurrences, and to specific civil bodies, military units and individual officials responsible for them. According to these reports, forced labour has been
requisitioned both by military personnel and civil authorities such as village heads, and has taken a wide variety of forms and involved a variety of
tasks, including: construction of bridges and roads; forced portering for military personnel; prison labour, construction and maintenance of army camps;
confiscation of food supplies and extortion of money; forced recruitment of child soldiers; forced sentry duty; and human minesweeping. The
appendices also include translated copies of more than 100 Order documents and Order “letters” for the requisition of forced (and uncompensated)
labour issued between December 2008 and June 2009 to villagers and village heads in Chin, Karen, Mon, and Rakhaing States and in Irrawaddy,
Pegu, and Tenasserim Divisions. The tasks and services demanded by these call-up orders involved, inter alia, portering for the military; road repair
and other infrastructure projects, and on paddy plantations; production and delivery of thatch shingles and bamboo poles; recruitment of children as
soldiers; attendance at meetings; provision of money and alcohol; provision of information on individuals and households; registration of villagers in
State-controlled NGOs; and restrictions on travel and use of muskets. Noting the conspicuous absence of any comment from the Government on
such Order letters forwarded by the ITUC in previous years, the Committee requests that in its next report the Government respond in detail
to the entirety of the September 2009 communication of the ITUC, and in particular to the Order letters referred to above which constitute
conclusive evidence of the continued systematic imposition of forced labour by military and civil authorities throughout the country in
2009.

13. The Committee notes the observations of the ILO Liaison Officer that the SU mechanism continues to function, yet “the overall forced labour
situation remains serious in the country”. (GB.304/5/1(Rev.), paragraph 2). Victims of under-age military recruitment with substantiated complaints are
regularly discharged from the military, yet the “continued and repeated illegal recruitment of children by military personnel” is also confirmed (GB.306/6,
paragraphs 5 and 7). In terms of the experience with the SU complaints mechanism, the Liaison Officer refers to action taken by the authorities “to
ensure that the practice of forced labour does not continue and further complaints are not received from that area” from which they originate (GB.306/6,
paragraph 10). However, he also refers to the behaviour of local authorities, both civil and military, as well as judicial, who refuse to accept the validity
of settlement agreements reached under the SU process, continue traditional forced labour practices, and harass those who attempt to exercise their
rights under the law (GB.306/6, paragraph 15).

14. In its previous observations the Committee, recalling the Commission’s recommendation that concrete action needed to be taken immediately for
each and every of the many fields of forced labour, identified four types of “concrete action” the Government needed to take, without which an end to
imposition of forced labour in practice could not be achieved: issuing specific and concrete instructions on forced labour and on its prohibitions to
civilian and military authorities; giving wide publicity to the prohibitions on forced labour; making adequate budgetary provisions for replacing forced
labour with free wage labour; and monitoring the practice of forced labour and efforts to enforce its prohibitions.

15. Issuing specific and concrete instructions. In its previous observations the Committee has emphasized that specific, effectively conveyed
instructions to civil and military authorities, and to the population at large, are required which identify each and every field of forced labour, and which
explain concretely for each field the means and manner by which the tasks or services involved are to be carried out without recourse to forced labour.
The Committee has noted that, with one exception (namely, the “Additional Instruction” issued by the Department of General Administration of the
Ministry of Home Affairs, No. 200/108/0o, dated 2 June 2005 and noted by the Committee in its 2005 observation), the series of instructions and letters
issued by Government authorities in 2000, 2004 and 2005, which were intended to secure compliance with the prohibition of forced labour under Order
No. 1/99 and its supplementing Order of 27 October 2000, were not shown to have met these criteria.

16. The Committee notes that in its report received on 1 June 2009 the Government states only that “the various levels of administrative authority are
well aware of the orders and instructions related to forced labour prohibition issued by the higher levels”. The document submitted to the Governing
Body in March 2009 (GB.304/5/1(Rev.)) includes an indication, without a date specified, that the General Administration Department had issued
instructions through the state and divisional administrative structures reconfirming the prohibition of forced labour; and that this instruction had been
transmitted to township and village tract levels (paragraph 6). The Government indicates in its report received on 27 August 2009 that all instructions
and directives “contain the details [sic] necessary measures for the implementation of the Orders”. The Committee also notes the observation of the
ILO Liaison Officer that a number of forced labour complaints, particularly involving confiscation of farmers’ croplands, result from the improper
application of economic and agricultural policies not directly concerned with the practice of forced labour, yet the Government has not agreed to
consider policy-application training designed to stop the application of such policies in a way that leads to the imposition of forced labour (Report to the
Conference Committee, paragraph 14; GB.304/5/1(Rev.), paragraph 9). The Committee notes that once again the information provided by the
Government is grossly deficient. It reiterates the need for concrete instructions to be issued to all levels of the military and to the whole population,
which identify all fields and practices of forced labour and provide concrete guidance as to the means and manner by which tasks or services in each
field are to be carried out, and by which any other relevant government policies are to be implemented, without recourse to forced labour or forced
contributions from the population, and for steps taken to ensure that such instructions are fully publicized and effectively supervised. The Committee
requests the Government to provide in its next report information about the measures of this nature it is taking, including a translated and
dated copy of the text of the instructions it states have been issued reconfirming the prohibition of forced labour and of the “necessary
details” it states are contained in its directives and instructions.

17. Making adequate budgetary provisions for the replacement of forced and unpaid labour. The Committee recalls that in its recommendations the
Commission of Inquiry drew attention to the need to make adequate budgetary provisions to hire free wage labour for the public activities which are
today based on forced and unpaid labour. In its report received on 27 August 2009, the Government has reiterated previous indications in stating that it
“provides the budget allotment including labour costs for all Ministries to implement their respective projects”. In previous observations the Committee,
noting the information available on actual practice which shows that forced labour continues to be imposed in many parts of the country, particularly in
those areas with a heavy military presence, has considered it obvious that any budgetary allocations that are specifically designated for the recruitment
of free wage labour have not been adequate or adequately utilized. The Committee once again urges the Government to use state budget
allotments to provide civil and military authorities at all levels the financial means for utilizing voluntary paid labour for needed tasks and
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services, and which are adequate enough to eliminate the material incentives for recourse to forced and unpaid labour, and that it report in
detail on the steps taken to that end and on the effect of such measures in actual practice.

18. Giving publicity to and raising awareness about forced labour and its prohibitions. The Committee notes from the Government's reports and the
documents submitted to the Governing Body and to the Conference Committee, the indications that a number of activities to give publicity to and raise
awareness about the forced labour situation, the legal prohibitions of forced labour and existing avenues of recourse for victims were carried out in
2009. These included, inter alia, a joint ILO-MOL awareness-raising seminar for civil and military personnel held in Karen State and Northern Shan
State in April and May of 2009; a joint seminar held in Rhakine State with participants representing both the civil and military authorities; and a joint
presentation to a refresher training programme for senior township judges. A booklet comprised of the texts of the SU and related documents and
translated into the Myanmar language, was prepared (GB.304/5/1(Rev.), paragraph 4) and distributed to civilian and military authorities nationwide, to
civil society groups, and the general public for awareness-raising purposes (Report to the Conference Committee, paragraph 18). Some 16,000 copies
had been circulated as of November 2009; however, the Government had yet to agree to the production of a simply-worded brochure, translated into
local languages, which outlined the law against forced labour and the procedures available to victims to exercise rights under the law (GB.306/6,
paragraph 10). The Government, in its reports received on 6 and 21 October 2009, refers to a number of activities carried out in May and August of
2009 by the Committee for the Prevention of Military Recruitment of Under-Age Children, including law lectures for officer trainees at military camps;
supervision of training on recruitment procedures at military training schools and basic training units; and informational visits to numerous regiments
and recruitment centres. A rural infrastructure project in the cyclone-affected area of the Irrawaddy Delta implemented by the Office of the ILO Liaison
Officer with cooperation from the MOL, a second phase of which was carried out through September of 2009 but with a further extension declined by
the Government, included awareness-raising seminars (GB.306/6, paragraph 22) and was reported to have played a valuable role in raising awareness
in the cyclone-affected area as to the rights and responsibilities in employment, in particular those relating to the prohibition of forced labour
(GB.304/5/1(Rev.), paragraph 23). The Committee notes the indication of the Liaison Officer in November 2009 of an increase in new complaints filed
under the SU complaints mechanism during the five-and-a-half-month period from mid-May through 28 October 2009, which he considered to be due to
heightened awareness generally of citizens’ rights, the maturing and expansion of the facilitators’ network, and an increased readiness to present
complaints. The Liaison Officer further observed, however, that awareness levels, particularly in rural areas, remained low (GB.306/6, paragraph 4).
The Government had also yet to issue an authoritative public statement at the highest level, as called for by ILO supervisory organs, to clearly
reconfirm its policy prohibiting all forms of forced labour throughout the country and its intention to prosecute perpetrators, both civilian and military
(Report to the Conference Committee, paragraph 24, GB.306/6, Conclusions).

19. The Committee considers the publicity and awareness-raising activities noted above to represent a step forward, and the recent increase in new
complaints received under the SU and partly attributed to such activities to be a positive sign; however, these measures continue to be largely ad hoc,
partial and piecemeal in nature. The Committee reiterates the need for the Government to commit itself more fully to publicity and awareness-raising
activities, to conceive and undertake them in a more coherent and systematic way, and with a view to the tangible effect they have on the observance
in practice by civil and military authorities and personnel at all levels, and in all areas of the country, of their legal obligation not to exact forced labour,
and on the efforts of victims of forced labour throughout the country to seek legal recourse. The Committee hopes that in its next report the
Government will supply information on measures of this nature being taken or contemplated, including information about their practical
effect, observed or anticipated.

20. Monitoring the situation of forced labour including efforts to enforce its prohibitions. The Committee notes the important role in assisting the
Government with monitoring and investigating the situation of forced labour in Myanmar, including enforcement of rights and obligations arising out of
the prohibitions of forced labour, which has been accorded to the ILO Liaison Officer, both under the broad mandate of the Understanding of 2002 and
in the framework of the SU complaints mechanism. The Committee notes that several ad hoc investigation missions and inspection tours were carried
out by the Liaison Officer and the Ministry of Labour in late 2008 and early 2009, and that presentations were made to NGOs and civil society
groupings, in part, to seek their support in forced labour observation and reporting (GB.304/5/1(Rev.), paragraphs 5 and 6). A small sub-unit of the
Office of the Liaison Officer has been established for dealing with under-age recruitment complaints and for monitoring and reporting on the child
soldier situation nationwide (GB.306/6, paragraph 21). The Committee considers these to be positive steps. At the same time, however, the reach of
the SU mechanism in a country the size of Myanmar is still very limited (GB.304/5/1(Rev.), paragraph 10); the ILO Liaison Officer is based in Yangon
and is provided meagre facilities and a small staff (paragraph 12); he does not have the authority to initiate complaints on the basis of his own
observation or information (GB.306/6, paragraph 6) or his own investigations of under-age military recruitment (GB.304/5/1(Rev.), paragraph 7); and
there are continuing practical impediments to the physical ability of victims of forced labour or their families to complain, such that a network of
complaints facilitators remains a necessity (Report to the Conference Committee, paragraph 12). The complaints mechanism of the SU is being
undermined (GB.306/6, paragraph 4) by the continued imprisonment of labour activists with a record of support in the facilitation of complaints under
the SU (GB.306/6, paragraphs 14 and 16), by serious cases of apparent harassment and judicial retaliation against complaining victims, facilitators and
other persons associated with complaints filed with the ILO (GB.306/6, paragraphs 11-14; Report to Conference Committee, paragraph 10), and by the
refusal of local civil and military authorities, as well as local courts, to respect the terms of formal complaint settlements, notably the agreements in
several land-confiscation cases that resulted from joint ILO-MOL investigative missions carried out in Magwe Division in December 2008 and March
2009 (GB.306/6, paragraphs 13 and 15). In this regard notations in the Register of cases under the SU mechanism indicate a number of cases,
including Cases Nos 149, 150, 151, 204, 205 and 206, in which complainants chose not to pursue their claims out of fear of reprisals (GB.306/6,
Appendix IV). A formal proposal of the ILO Liaison Officer to the Working Group for joint action to address these issues with a view to achieving lasting
solutions has not been accepted by the Government (GB.306/6, paragraph 15). Noting the obligation of the Government under the 2002
Understanding and the 2007 SU to take appropriate steps to enable the ILO Liaison Officer to effectively discharge the work and
responsibilities arising therein, including extending to his Office the requisite facilities and support, the Committee strongly urges the
Government to take immediate steps to address the serious problems noted above, and it requests information from the Government in its
next report on the progress of those steps. More generally, the Committee urges the Government to take necessary measures to ensure that
a climate exists for a monitoring and investigation process that is effective, national in its reach and scope, and fully respected by all
elements and all levels of society. It requests that in its next report the Government supply information on the progress of measures so
taken or contemplated.

lll.  Enforcement of penalties
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21. The Committee recalls that section 374 of the Penal Code provides for the punishment, by a term of imprisonment of up to one year, of anyone
who unlawfully compels any person to labour against his or her will, and that Order No. 1/99 and its supplementing Order of 27 October 2000, as well
as the series of instructions and letters, issued by Government authorities in 2000, 2004 and 2005 with a view to securing the enforcement of those
orders, provide for persons ‘responsible” for forced labour, including members of the armed forces, to be referred for prosecution under section 374 of
the Penal Code or other applicable provisions of law. The Committee notes that none of the complaints under the SU mechanism assessed and
forwarded by the ILO Liaison Officer to the Working Group for investigation and appropriate action resulted, in 2009, in a decision to prosecute
perpetrators of forced labour. The notations in the Register of cases under the SU mechanism (as of 23 October 2009) indicate that in at least 14 of the
closed cases, the Liaison Officer considered the penalties or punishment imposed or disciplinary actions taken to be inadequate, and that the Working
Group has routinely rejected recommendations made for more serious sanctions to be applied (GB.306/6, Appendix V). Recent cases involving
complaints of under-age military recruitment have resulted in the discharge of the child victims but with only administrative sanctions, if any, imposed
on the perpetrators; there have been no prosecutions under criminal law (GB.304/5/1, paragraph 7). In Case No. 127 an explicit recommendation by
the Liaison Officer for criminal prosecution was rejected. The Committee notes the observation of the Liaison Officer that the need for the imposition of
meaningful penalties on perpetrators “continues to be a concern, particularly in respect of cases involving military personnel” (GB.306/6, paragraph 7),
and that in the most serious cases of under-age military recruitment the penalties remained inadequate (Report to the Conference Committee,
paragraph 15). The Committee urges the Government once again to take measures to ensure that the penalties imposed by law for the illegal
exaction of forced or compulsory labour are adequate and strictly enforced, as required by Article 25 of the Convention, and it requests the
Government to supply information in its next report on the progress of measures taken to that end. The Committee hopes that fulfilment of
the Government’s commitments as a party to the SU will be better reflected in the processing of cases forwarded to the Working Group by
the ILO Liaison Officer, in terms of greater weight being accorded to the preliminary assessments of the Liaison Officer and a greater
number of investigations leading to prosecutions, convictions and the imposition of criminal penalties rather than to case closures, and it
requests information on progress being made in that vein.

Concluding comments

22. In summary, the Committee observes that the Government has yet to implement the recommendations of the Commission of Inquiry; to wit: it has
failed to amend or repeal the Towns Act and the Village Act; it has taken no concrete actions shown to have brought about in any significant and
lasting way an end to the exaction of forced labour in practice; and it has failed to ensure that penalties for the exaction of forced labour under the
Penal Code or other relevant provisions of law have been strictly enforced against civil and military authorities and personnel who are responsible for it.
While the Office of the ILO Liaison Officer, by virtue of the broad mandate set forth under the Understanding of 19 March 2002, and the procedures and
mechanisms provided for under the SU, has been accorded a critical role in assisting the Government in its efforts to bring about the elimination of
forced labour, the robust and fully fledged cooperation of the Government that is vital to the fulfilment of that role, including the cooperation needed in
extending the requisite facilities and support and in engendering full respect for, and trust in, these special organs by the society at large, leaves much
room for improvement. The Committee once again urges the Government to give credence to its expressed commitment to eliminate the use
of forced labour in Myanmar and take the long overdue steps that are required to implement the recommendations of the Commission of
Inquiry and achieve compliance with the Convention in law and in practice.

Historical background

1. In its previous comments the Committee has discussed in detail the history of this extremely serious case, which has involved gross, methodical
and pervasive breaches of the Convention enduring for many years, and which is also manifested by the long-standing failure of the Government to
implement the recommendations of the Commission of Inquiry, appointed by the Governing Body in March 1997 under article 26 of the Constitution.

2. The Committee recalls that the Commission of Inquiry concluded that the obligation under the Convention to suppress the use of forced or
compulsory labour was being violated in Myanmar in national law as well as in actual practice in a widespread and systematic manner. In its
recommendations (paragraph 539(a) of the Commission’s report of 2 July 1998), the Commission urged the Government to take the necessary steps to
ensure:

— that the relevant legislative texts, in particular the Village Act and the Towns Act, be brought into line with the Convention;
- thatin actual practice, no more forced or compulsory labour be imposed by the authorities, in particular the military, an outcome which required
concrete action to be taken immediately for each and every of the many fields of forced labour and to be accomplished through public acts of the

Executive, promulgated and made known to all levels of the military and to the whole population; and

- that the penalties which may be imposed under section 374 of the Penal Code for the exaction of forced or compulsory labour be strictly
enforced, which required thorough investigation, prosecution and adequate punishment of those found guilty.

Developments since the Committee’s previous observation

3. There have been numerous discussions and conclusions reached by ILO bodies, as well as further documentation received by the ILO, which
have been considered by the Committee. These include the following:

- the report of the ILO Liaison Officer (ILC, 98th Session, Provisional Record No. 16, Part Three, Doc. D.5.C) submitted to the Conference
Committee on the Application of Standards during the 98th Session of the International Labour Conference in June 2009, as well as the discussions
and conclusions of that Committee (ILC, 98th Session, Provisional Record No. 16, Part Three, A and Doc. D.5.B);

- the documents submitted to the Governing Body at its 304th and 306th Sessions (March and November 2009), as well as the discussions and
conclusions of the Governing Body during those sessions;

- the communication by the International Trade Union Confederation (ITUC) received in September 2009 which includes an appendix of 74
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documents amounting to more than 1,000 pages, a copy of which was transmitted to the Government for comments on the matters raised therein;
- the Agreement of 26 February 2009 to extend the trial period of the Supplementary Understanding of 26 February 2007; and
- the reports of the Government of Myanmar received on 10 and 24 March, 1 and 4 June, 27 August, 6 and 21 October 2009.

4. The Supplementary Understanding of 26 February 2007 — extension of the complaints mechanism. The Committee notes that the trial period of the
complaints mechanism under the Supplementary Understanding (SU) of 26 February 2007 between the Government and the ILO was extended on
26 February 2009 for one year, until 25 February 2010 (ILC, 98th Session, Provisional Record No. 16, Part Three, Doc. D.5.F., Appendix II). The SU
supplements the Understanding of 19 March 2002 concerning the appointment of an ILO Liaison Officer in Myanmar and has as its object to “formally
offer the possibility to victims of forced labour to channel their complaints of forced labour through the services of the Liaison Officer to the competent
authorities with a view to seeking remedies available under the relevant legislation and in accordance with the Convention”. Information about the
functioning of this important mechanism is discussed below in the sections on monitoring and enforcement.

5. Discussion and conclusions of the Conference Committee on the Application of Standards. The Committee on the Application of Standards once
again discussed this case in a special sitting during the 98th Session of the Conference in June 2009. The Conference Committee, inter alia,
acknowledged some limited steps on the part of the Government of Myanmar: the further extension of the SU for another year; certain activities
concerning awareness raising of the complaints mechanism established by the SU; certain improvements in dealing with under-age recruitment by the
military; and the distribution of publications relating to the SU. The Committee was however of the view that those steps were totally inadequate, and it
strongly urged the Government to fully implement without delay the recommendations of the Commission of Inquiry.

6. Discussions in the Governing Body. The Governing Body also continued its discussions of this case during its 303rd and 306th Sessions in March
and November of 2009 (GB.304/5(Rev.), GB.306/6). Following the discussion in November 2009 the Governing Body, inter alia, reconfirmed the
continuing validity of its previous conclusions and those of the International Labour Conference. It noted the Government’s cooperation regarding
complaints of forced labour submitted under the SU, as well as the joint Government-ILO awareness-raising activities. However, it called on the
Government to strengthen the capacity of the ILO in the framework of the SU to deal with complaints throughout the country and, in particular, to
facilitate adjustments to the staff capacity of the Office of the Liaison Officer, as provided for in article 8 of the SU, so that an increased workload could
be met. It also called for the immediate release of all persons currently detained being complainants, facilitators and others associated with the SU
complaints mechanism. It further called for particularly accessible material in local languages for awareness raising, and it reiterated the need for an
authoritative statement by the senior leadership against the continued use of forced labour and the need to respect freedom of association.

7. Communication received from the International Trade Union Confederation. The information contained in the communication from the ITUC
received in September 2009, referred to in paragraph 3, is discussed below in the section on current practice.

8. The Government's reports. The reports received from the Government, referred to in paragraph 3, include replies to the Committee’s previous
observation. They include information, inter alia, about joint ILO-Ministry of Labour (MOL) publicity, awareness-raising and training activities on forced
labour; the Government's continued cooperation with the various functions of the ILO Liaison Officer including monitoring and investigating the forced
labour situation, the operation of the SU complaints mechanism, and the implementation of technical projects; and ongoing efforts the Government is
making to enforce the prohibitions of forced labour. The reports also include a reply to the ITUC communication of September 2008 by way of a
categorical dismissal of the allegations of forced labour contained therein. The Government also indicates that no action was being contemplated to
amend or repeal the Village Act and Towns Act or to amend section 359 of the New State Constitution. Further references to the Government's reports
are made in the discussion below.

Assessment of the situation

9. Assessment of the information available on the situation of forced labour in Myanmar in 2009 and in relation to the implementation of the
recommendations of the Commission of Inquiry and compliance with the Convention by the Government will be discussed in three parts, dealing with:
(i) amendment of legislation; (i) measures to stop the exaction of forced or compulsory labour in practice; and (iii) enforcement of penalties prescribed
under the Penal Code and other relevant provisions of law.

I Amendment of legislation

10. With regard to the Village Act and the Towns Act, referred to in paragraph 2, the Committee notes the statement of the Government in its report
received on 27 August 2009 that these laws “have been put into dormant [sic] effectively and legally” by Order No. 1/99 (Order Directing Not to
Exercise Powers Under Certain Provisions of the Town Act, 1907, and the Village Act, 1907) as supplemented by the Order of 27 October 2000. In its
previous comments, the Committee has observed that the latter orders have yet to be given bona fide effect and do not dispense with the separate
need to eliminate the legislative basis for the exaction of forced labour. Noting the indication of the Government representative, during the
discussion in the Governing Body at its 306th Session in November 2009, that these Acts were under review by the Ministry of Home Affairs,
the Committee urges the Government to take the long overdue steps to amend or repeal them and thereby to bring its law into conformity
with the Convention. The Committee hopes that in its next report the Government will provide information confirming that such steps have
been taken.

11. In its previous observation the Committee noted that the Government has included in section 359 of the New State Constitution (Chapter VIII -
Citizenship, Fundamental Rights and Duties of Citizens) a prohibition of forced labour containing an exception for “duties assigned by the Union in
accordance with the law in the interest of the public”. The Committee observed that the exception encompasses permissible forms of forced labour that
exceed the scope of the specifically defined exceptions in Article 2(2) of the Convention and could be interpreted in such a way as to allow a
generalized exaction of forced labour from the population. The Committee notes with regret the statement of the Government in its report received on
27 August 2009, that section 359 of the New State Constitution “adequately captures the spirit” of the Convention. The Committee once again urges
the Government to take steps to amend section 359 of Chapter VIl of the new Constitution, in order to bring its law into conformity with the

Report generated from APPLIS database Individual cases/9



Convention.
Il. Measures to stop the exaction of forced or compulsory labour in practice

12. Information available on current practice. The Committee notes from the ITUC's communication referred to above, the well-documented
allegations that forced and compulsory labour continued to be exacted from local villagers in 2009 by military and civil authorities and to have occurred
in all but one of the country’s states and divisions. The information in the appendices refers to specific dates, locations and circumstances of the
occurrences, and to specific civil bodies, military units and individual officials responsible for them. According to these reports, forced labour has been
requisitioned both by military personnel and civil authorities such as village heads, and has taken a wide variety of forms and involved a variety of
tasks, including: construction of bridges and roads; forced portering for military personnel; prison labour, construction and maintenance of army camps;
confiscation of food supplies and extortion of money; forced recruitment of child soldiers; forced sentry duty; and human minesweeping. The
appendices also include translated copies of more than 100 Order documents and Order “letters” for the requisition of forced (and uncompensated)
labour issued between December 2008 and June 2009 to villagers and village heads in Chin, Karen, Mon, and Rakhaing States and in Irrawaddy,
Pegu, and Tenasserim Divisions. The tasks and services demanded by these call-up orders involved, inter alia, portering for the military; road repair
and other infrastructure projects, and on paddy plantations; production and delivery of thatch shingles and bamboo poles; recruitment of children as
soldiers; attendance at meetings; provision of money and alcohol; provision of information on individuals and households; registration of villagers in
State-controlled NGOs; and restrictions on travel and use of muskets. Noting the conspicuous absence of any comment from the Government on
such Order letters forwarded by the ITUC in previous years, the Committee requests that in its next report the Government respond in detail
to the entirety of the September 2009 communication of the ITUC, and in particular to the Order letters referred to above which constitute
conclusive evidence of the continued systematic imposition of forced labour by military and civil authorities throughout the country in
2009.

13. The Committee notes the observations of the ILO Liaison Officer that the SU mechanism continues to function, yet ‘the overall forced labour
situation remains serious in the country”. (GB.304/5/1(Rev.), paragraph 2). Victims of under-age military recruitment with substantiated complaints are
regularly discharged from the military, yet the “continued and repeated illegal recruitment of children by military personnel” is also confirmed (GB.306/6,
paragraphs 5 and 7). In terms of the experience with the SU complaints mechanism, the Liaison Officer refers to action taken by the authorities “to
ensure that the practice of forced labour does not continue and further complaints are not received from that area” from which they originate (GB.306/6,
paragraph 10). However, he also refers to the behaviour of local authorities, both civil and military, as well as judicial, who refuse to accept the validity
of settlement agreements reached under the SU process, continue traditional forced labour practices, and harass those who attempt to exercise their
rights under the law (GB.306/6, paragraph 15).

14. In its previous observations the Committee, recalling the Commission’s recommendation that concrete action needed to be taken immediately for
each and every of the many fields of forced labour, identified four types of “concrete action” the Government needed to take, without which an end to
imposition of forced labour in practice could not be achieved: issuing specific and concrete instructions on forced labour and on its prohibitions to
civilian and military authorities; giving wide publicity to the prohibitions on forced labour; making adequate budgetary provisions for replacing forced
labour with free wage labour; and monitoring the practice of forced labour and efforts to enforce its prohibitions.

15. Issuing specific and concrete instructions. In its previous observations the Committee has emphasized that specific, effectively conveyed
instructions to civil and military authorities, and to the population at large, are required which identify each and every field of forced labour, and which
explain concretely for each field the means and manner by which the tasks or services involved are to be carried out without recourse to forced labour.
The Committee has noted that, with one exception (namely, the “Additional Instruction” issued by the Department of General Administration of the
Ministry of Home Affairs, No. 200/108/0o, dated 2 June 2005 and noted by the Committee in its 2005 observation), the series of instructions and letters
issued by Government authorities in 2000, 2004 and 2005, which were intended to secure compliance with the prohibition of forced labour under Order
No. 1/99 and its supplementing Order of 27 October 2000, were not shown to have met these criteria.

16. The Committee notes that in its report received on 1 June 2009 the Government states only that “the various levels of administrative authority are
well aware of the orders and instructions related to forced labour prohibition issued by the higher levels”. The document submitted to the Governing
Body in March 2009 (GB.304/5/1(Rev.)) includes an indication, without a date specified, that the General Administration Department had issued
instructions through the state and divisional administrative structures reconfirming the prohibition of forced labour; and that this instruction had been
transmitted to township and village tract levels (paragraph 6). The Government indicates in its report received on 27 August 2009 that all instructions
and directives “contain the details [sic] necessary measures for the implementation of the Orders”. The Committee also notes the observation of the
ILO Liaison Officer that a number of forced labour complaints, particularly involving confiscation of farmers’ croplands, result from the improper
application of economic and agricultural policies not directly concerned with the practice of forced labour, yet the Government has not agreed to
consider policy-application training designed to stop the application of such policies in a way that leads to the imposition of forced labour (Report to the
Conference Committee, paragraph 14; GB.304/5/1(Rev.), paragraph 9). The Committee notes that once again the information provided by the
Government is grossly deficient. It reiterates the need for concrete instructions to be issued to all levels of the military and to the whole population,
which identify all fields and practices of forced labour and provide concrete guidance as to the means and manner by which tasks or services in each
field are to be carried out, and by which any other relevant government policies are to be implemented, without recourse to forced labour or forced
contributions from the population, and for steps taken to ensure that such instructions are fully publicized and effectively supervised. The Committee
requests the Government to provide in its next report information about the measures of this nature it is taking, including a translated and
dated copy of the text of the instructions it states have been issued reconfirming the prohibition of forced labour and of the “necessary
details” it states are contained in its directives and instructions.

17. Making adequate budgetary provisions for the replacement of forced and unpaid labour. The Committee recalls that in its recommendations the
Commission of Inquiry drew attention to the need to make adequate budgetary provisions to hire free wage labour for the public activities which are
today based on forced and unpaid labour. In its report received on 27 August 2009, the Government has reiterated previous indications in stating that it
“provides the budget allotment including labour costs for all Ministries to implement their respective projects”. In previous observations the Committee,
noting the information available on actual practice which shows that forced labour continues to be imposed in many parts of the country, particularly in
those areas with a heavy military presence, has considered it obvious that any budgetary allocations that are specifically designated for the recruitment
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of free wage labour have not been adequate or adequately utilized. The Committee once again urges the Government to use state budget
allotments to provide civil and military authorities at all levels the financial means for utilizing voluntary paid labour for needed tasks and
services, and which are adequate enough to eliminate the material incentives for recourse to forced and unpaid labour, and that it report in
detail on the steps taken to that end and on the effect of such measures in actual practice.

18. Giving publicity to and raising awareness about forced labour and its prohibitions. The Committee notes from the Government's reports and the
documents submitted to the Governing Body and to the Conference Committee, the indications that a number of activities to give publicity to and raise
awareness about the forced labour situation, the legal prohibitions of forced labour and existing avenues of recourse for victims were carried out in
2009. These included, inter alia, a joint ILO-MOL awareness-raising seminar for civil and military personnel held in Karen State and Northern Shan
State in April and May of 2009; a joint seminar held in Rhakine State with participants representing both the civil and military authorities; and a joint
presentation to a refresher training programme for senior township judges. A booklet comprised of the texts of the SU and related documents and
translated into the Myanmar language, was prepared (GB.304/5/1(Rev.), paragraph 4) and distributed to civilian and military authorities nationwide, to
civil society groups, and the general public for awareness-raising purposes (Report to the Conference Committee, paragraph 18). Some 16,000 copies
had been circulated as of November 2009; however, the Government had yet to agree to the production of a simply-worded brochure, translated into
local languages, which outlined the law against forced labour and the procedures available to victims to exercise rights under the law (GB.306/6,
paragraph 10). The Government, in its reports received on 6 and 21 October 2009, refers to a number of activities carried out in May and August of
2009 by the Committee for the Prevention of Military Recruitment of Under-Age Children, including law lectures for officer trainees at military camps;
supervision of training on recruitment procedures at military training schools and basic training units; and informational visits to numerous regiments
and recruitment centres. A rural infrastructure project in the cyclone-affected area of the Irrawaddy Delta implemented by the Office of the ILO Liaison
Officer with cooperation from the MOL, a second phase of which was carried out through September of 2009 but with a further extension declined by
the Government, included awareness-raising seminars (GB.306/6, paragraph 22) and was reported to have played a valuable role in raising awareness
in the cyclone-affected area as to the rights and responsibilities in employment, in particular those relating to the prohibition of forced labour
(GB.304/5/1(Rev.), paragraph 23). The Committee notes the indication of the Liaison Officer in November 2009 of an increase in new complaints filed
under the SU complaints mechanism during the five-and-a-half-month period from mid-May through 28 October 2009, which he considered to be due to
heightened awareness generally of citizens’ rights, the maturing and expansion of the facilitators’ network, and an increased readiness to present
complaints. The Liaison Officer further observed, however, that awareness levels, particularly in rural areas, remained low (GB.306/6, paragraph 4).
The Government had also yet to issue an authoritative public statement at the highest level, as called for by ILO supervisory organs, to clearly
reconfirm its policy prohibiting all forms of forced labour throughout the country and its intention to prosecute perpetrators, both civilian and military
(Report to the Conference Committee, paragraph 24, GB.306/6, Conclusions).

19. The Committee considers the publicity and awareness-raising activities noted above to represent a step forward, and the recent increase in new
complaints received under the SU and partly attributed to such activities to be a positive sign; however, these measures continue to be largely ad hoc,
partial and piecemeal in nature. The Committee reiterates the need for the Government to commit itself more fully to publicity and awareness-raising
activities, to conceive and undertake them in a more coherent and systematic way, and with a view to the tangible effect they have on the observance
in practice by civil and military authorities and personnel at all levels, and in all areas of the country, of their legal obligation not to exact forced labour,
and on the efforts of victims of forced labour throughout the country to seek legal recourse. The Committee hopes that in its next report the
Government will supply information on measures of this nature being taken or contemplated, including information about their practical
effect, observed or anticipated.

20. Monitoring the situation of forced labour including efforts to enforce its prohibitions. The Committee notes the important role in assisting the
Government with monitoring and investigating the situation of forced labour in Myanmar, including enforcement of rights and obligations arising out of
the prohibitions of forced labour, which has been accorded to the ILO Liaison Officer, both under the broad mandate of the Understanding of 2002 and
in the framework of the SU complaints mechanism. The Committee notes that several ad hoc investigation missions and inspection tours were carried
out by the Liaison Officer and the Ministry of Labour in late 2008 and early 2009, and that presentations were made to NGOs and civil society
groupings, in part, to seek their support in forced labour observation and reporting (GB.304/5/1(Rev.), paragraphs 5 and 6). A small sub-unit of the
Office of the Liaison Officer has been established for dealing with under-age recruitment complaints and for monitoring and reporting on the child
soldier situation nationwide (GB.306/6, paragraph 21). The Committee considers these to be positive steps. At the same time, however, the reach of
the SU mechanism in a country the size of Myanmar is still very limited (GB.304/5/1(Rev.), paragraph 10); the ILO Liaison Officer is based in Yangon
and is provided meagre facilities and a small staff (paragraph 12); he does not have the authority to initiate complaints on the basis of his own
observation or information (GB.306/6, paragraph 6) or his own investigations of under-age military recruitment (GB.304/5/1(Rev.), paragraph 7); and
there are continuing practical impediments to the physical ability of victims of forced labour or their families to complain, such that a network of
complaints facilitators remains a necessity (Report to the Conference Committee, paragraph 12). The complaints mechanism of the SU is being
undermined (GB.306/6, paragraph 4) by the continued imprisonment of labour activists with a record of support in the facilitation of complaints under
the SU (GB.306/6, paragraphs 14 and 16), by serious cases of apparent harassment and judicial retaliation against complaining victims, facilitators and
other persons associated with complaints filed with the ILO (GB.306/6, paragraphs 11-14; Report to Conference Committee, paragraph 10), and by the
refusal of local civil and military authorities, as well as local courts, to respect the terms of formal complaint settlements, notably the agreements in
several land-confiscation cases that resulted from joint ILO-MOL investigative missions carried out in Magwe Division in December 2008 and March
2009 (GB.306/6, paragraphs 13 and 15). In this regard notations in the Register of cases under the SU mechanism indicate a number of cases,
including Cases Nos 149, 150, 151, 204, 205 and 206, in which complainants chose not to pursue their claims out of fear of reprisals (GB.306/6,
Appendix IV). A formal proposal of the ILO Liaison Officer to the Working Group for joint action to address these issues with a view to achieving lasting
solutions has not been accepted by the Government (GB.306/6, paragraph 15). Noting the obligation of the Government under the 2002
Understanding and the 2007 SU to take appropriate steps to enable the ILO Liaison Officer to effectively discharge the work and
responsibilities arising therein, including extending to his Office the requisite facilities and support, the Committee strongly urges the
Government to take immediate steps to address the serious problems noted above, and it requests information from the Government in its
next report on the progress of those steps. More generally, the Committee urges the Government to take necessary measures to ensure that
a climate exists for a monitoring and investigation process that is effective, national in its reach and scope, and fully respected by all
elements and all levels of society. It requests that in its next report the Government supply information on the progress of measures so
taken or contemplated.
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lll.  Enforcement of penalties

21. The Committee recalls that section 374 of the Penal Code provides for the punishment, by a term of imprisonment of up to one year, of anyone
who unlawfully compels any person to labour against his or her will, and that Order No. 1/99 and its supplementing Order of 27 October 2000, as well
as the series of instructions and letters, issued by Government authorities in 2000, 2004 and 2005 with a view to securing the enforcement of those
orders, provide for persons “responsible” for forced labour, including members of the armed forces, to be referred for prosecution under section 374 of
the Penal Code or other applicable provisions of law. The Committee notes that none of the complaints under the SU mechanism assessed and
forwarded by the ILO Liaison Officer to the Working Group for investigation and appropriate action resulted, in 2009, in a decision to prosecute
perpetrators of forced labour. The notations in the Register of cases under the SU mechanism (as of 23 October 2009) indicate that in at least 14 of the
closed cases, the Liaison Officer considered the penalties or punishment imposed or disciplinary actions taken to be inadequate, and that the Working
Group has routinely rejected recommendations made for more serious sanctions to be applied (GB.306/6, Appendix V). Recent cases involving
complaints of under-age military recruitment have resulted in the discharge of the child victims but with only administrative sanctions, if any, imposed
on the perpetrators; there have been no prosecutions under criminal law (GB.304/5/1, paragraph 7). In Case No. 127 an explicit recommendation by
the Liaison Officer for criminal prosecution was rejected. The Committee notes the observation of the Liaison Officer that the need for the imposition of
meaningful penalties on perpetrators “continues to be a concern, particularly in respect of cases involving military personnel” (GB.306/6, paragraph 7),
and that in the most serious cases of under-age military recruitment the penalties remained inadequate (Report to the Conference Committee,
paragraph 15). The Committee urges the Government once again to take measures to ensure that the penalties imposed by law for the illegal
exaction of forced or compulsory labour are adequate and strictly enforced, as required by Article 25 of the Convention, and it requests the
Government to supply information in its next report on the progress of measures taken to that end. The Committee hopes that fulfilment of
the Government’s commitments as a party to the SU will be better reflected in the processing of cases forwarded to the Working Group by
the ILO Liaison Officer, in terms of greater weight being accorded to the preliminary assessments of the Liaison Officer and a greater
number of investigations leading to prosecutions, convictions and the imposition of criminal penalties rather than to case closures, and it
requests information on progress being made in that vein.

Concluding comments

22. In summary, the Committee observes that the Government has yet to implement the recommendations of the Commission of Inquiry; to wit: it has
failed to amend or repeal the Towns Act and the Village Act; it has taken no concrete actions shown to have brought about in any significant and
lasting way an end to the exaction of forced labour in practice; and it has failed to ensure that penalties for the exaction of forced labour under the
Penal Code or other relevant provisions of law have been strictly enforced against civil and military authorities and personnel who are responsible for it.
While the Office of the ILO Liaison Officer, by virtue of the broad mandate set forth under the Understanding of 19 March 2002, and the procedures and
mechanisms provided for under the SU, has been accorded a critical role in assisting the Government in its efforts to bring about the elimination of
forced labour, the robust and fully fledged cooperation of the Government that is vital to the fulfilment of that role, including the cooperation needed in
extending the requisite facilities and support and in engendering full respect for, and trust in, these special organs by the society at large, leaves much
room for improvement. The Committee once again urges the Government to give credence to its expressed commitment to eliminate the use
of forced labour in Myanmar and take the long overdue steps that are required to implement the recommendations of the Commission of
Inquiry and achieve compliance with the Convention in law and in practice.

Sudan
(Ratification: 1957)

The Committee has noted the Government’s report dated 27 April 2008, received in May 2008, and the report of activities of the Committee for the
Eradication of Abduction of Women and Children (CEAWC) annexed to it, as well as the discussion that took place in the Conference Committee on
the Application of Standards in June 2008. It has also noted the observations dated 29 August 2008 received from the International Trade Union
Confederation (ITUC) conceming the application of the Convention by the Sudan, as well as the Government's reply to these observations dated 2
November 2008, which was sent to the Office by means of communications dated 12 and 20 November 2008 and copied once again in a
communication dated 9 January 2009.

Articles 1, paragraph 1, and 2, paragraph 1, of the Convention. Abolition of forced labour practices. For many years, the Committee has been
referring, in relation to the application of the Convention, to the continuing existence of the practices of abduction and forced labour exploitation, which
affected thousands of women and children in the regions of the country where an armed conflict was under way. The Committee recalls that this case
has been discussed repeatedly over the years in its own observations and on numerous occasions by the Conference Committee on the Application of
Standards. The Committee has repeatedly pointed out that the situations concerned constitute gross violations of the Convention, since the victims are
forced to perform work for which they have not offered themselves voluntarily, under extremely harsh conditions, and in combination with ill treatment
which may include torture and death. The Committee has considered that the scope and gravity of the problem are such that it is necessary to take
urgent action that is commensurate in scope and systematic. The Government has been therefore requested to provide detailed information on the
measures taken to combat the practice of forced labour through abduction of women and children and to ensure that, in accordance with the
Convention, penal sanctions are imposed on perpetrators.

Conference Committee on the Application of Standards. The Committee has noted that, in its conclusions adopted in June 2008, the Conference
Committee once again observed the convergence of allegations and the broad consensus among the United Nations bodies, the representative
organizations of workers and non-governmental organizations concerning the continuing existence and scope of the violations of human rights and
international humanitarian law in certain regions of the country. The Conference Committee noted the measures taken by the Government, such as the
progress achieved by the CEAWC in the liberation of abductees, as well as the Government's efforts to improve the human rights situation in the
country. However, it expressed the view that there was no verifiable evidence that forced labour was completely eradicated in practice and expressed
concern at the reports relating to involuntary return of certain abductees, some of them being separated from their families, including cases of
displaced and unaccompanied children. The Conference Committee also noted with concern that there was a lack of accountability of perpetrators. It
urged the Government to pursue its efforts with vigour and to take effective and urgent action, including through the CEAWC, to completely eradicate
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the forced labour practices and to put an end to impunity by punishing perpetrators, particularly those unwilling to cooperate. The Conference
Committee again invited the Government to avail itself of the technical assistance of the ILO and other donors to achieve this goal, bearing in mind that
only an independent verification of the situation in the country could make it possible to determine that forced labour practices had been completely
eradicated.

United Nations bodies. The Committee notes that, in the UN Security Council resolution 1881 (2009), the Security Council expressed concern at the
continued seriousness of the security situation and deterioration of the humanitarian situation in Darfur and reiterated its condemnation of all violations
of human rights and international humanitarian law in Darfur. The resolution emphasized the need to bring to justice the perpetrators of such crimes
and urged the Government of Sudan to comply with its obligations in this respect. The Committee also notes a report of the Special Rapporteur on the
situation of human rights in the Sudan (A/HRC/11/14, June 2009), in which it is observed that, despite some positive steps in the area of law reform,
improvement of the human rights situation on the ground continues to remain a significant challenge. Thus, in Darfur, human rights violations and
breaches of international humanitarian law continued to be committed by all parties; in southern Sudan, several hundred civilians were killed in tribal
conflicts and attacks by the Lords Resistance Army (LRA) and a number of women and children were abducted. According to the report, impunity
remains an ongoing and serious concern in all areas of Sudan, allegations of violations of human rights are not duly investigated, many perpetrators of
serious crimes have not been brought to justice and reparations have not been provided to victims. The Special Rapporteur reiterated all previously
unimplemented human rights recommendations contained in her reports, and in particular, a recommendation to ensure that all allegations of violations
of human rights and international humanitarian law are duly investigated and that the perpetrators are promptly brought to justice (paragraph 92(d)).

Comments from workers’ organizations. In the observations dated 29 August 2008 referred to above, the ITUC pointed out that, despite the
Government's statement at the Conference Committee in 2008 that there had been no further cases of abductions and forced labour in the country,
information from various sources provided evidence that abductions had continued in Darfur in the context of the current conflict there, and the human
rights violations taking place in Darfur showed a marked similarity to those that took place in southern Sudan during the 1983-2005 civil war, including
many documented cases of abductions for sexual exploitation and forced labour. The ITUC referred, in particular, to the November 2007 report on the
situation of human rights in Darfur by the UN group of experts, to the March 2008 report of the UN Special Rapporteur on the situation of human rights
in the Sudan and to the findings of the research conducted in 2006—07 by Anti-Slavery International. While welcoming the fact that the Government
had finally recognized the scale of the problem and had successfully resolved 11,300 cases of abductions, the ITUC expressed concern about the
release and reintegration process. It referred, in particular, to the findings by UNICEF, according to which some of those being rescued were not
genuine former abductees, some returnees were not going voluntarily and some families were being split with children being moved on
unaccompanied. The ITUC also noted that, although the Government described 11,300 of the 14,000 cases of abductions as ‘resolved”, reunification
with the family had only happened in 3,394 cases, which meant that less than one third of those involved had been reunited with their families. The
ITUC continued to believe that the impunity that those responsible for abductions have
enjoyed - illustrated by the absence of any prosecutions for abductions in the last 16 years — was responsible for the continuation of this practice
throughout the civil war of 1983-2005 and for the current continued abductions in Darfur. The ITUC therefore strongly supported a recommendation
made by the Conference Committee in 2008 that “only an independent verification of the situation in the country could make it possible to determine
that forced labour practices had been completely eradicated”. It stated that the Government should accept ILO technical assistance for a mission which
should be given a mandate to review the extent to which former abductees have been successfully reintegrated into their communities.

Government’s response. In its 2008 report, the Government repeated the information already supplied to the ILO in May 2007 and provided the
updated information on the activities of the CEAWC up to the end of April 2008. The Government confirmed once again its strong and continued
commitment to completely eradicate the phenomenon of abductions and to provide continued support to CEAWC. The Government indicated in its
report, as well as in its reply to the observations by the ITUC referred to above, that out of 14,000 documented cases of abductions, CEAWC had been
able to reunify abducted persons with their families in 6,000 cases. However, the Committee has noted from the report of activities of the CEAWC,
dated 27 April 2008, annexed to the Government's report, that only in 3,708 cases abducted persons had been reunified with their families, including
310 new cases of reunification due to the recent funding by the Government of the Southern Sudan. The Government has confirmed once again its
previous statement that abductions have stopped completely, which, according to the Government, has been confirmed also by the Dinka Chiefs
Committee (DCC). For that reason, the Government has urged to dismiss this case and to stop its discussion in the ILO, since it has already been
satisfactorily dealt with according to the reports of the UN specialized agencies. Concerning the situation in Darfur, the Government expressed the view
that, since it was under examination by the UN Security Council and the African Union, the issues concerned should not be discussed in the ILO, in
order to avoid duplication of work. Regarding the workers’ concerns expressed by the ITUC in its observations referred to above about the release and
reintegration process, and whether the return of abductees is voluntary, the Government stated that such concerns had no factual base. It referred to
the above report of the CEAWC, which contained a reference to a letter by the UNICEF Representative in Sudan, according to which no cases of
forced return had been identified and several cases of unaccompanied children had been dealt with effectively at field level in the North. The
Government also indicated in its report that it committed itself to provide all funds required to complete the remaining work, despite the fact that many
international agencies had claimed that the remaining abductees were no longer abductees in the strict sense of the word and called upon CEAWC to
avoid forced returns. As regards the prosecution of perpetrators, the Government repeated its previous indications that CEAWC, which was initially of
the view that legal action was the best measure to eradicate the abduction, had been requested by all the tribes concerned, including the DCC, not to
resort to legal action, unless the amicable efforts of the tribes are not successful. The Government considered that legal action takes very long time
and is very expensive, it could not build peace among the tribes concerned and did not correspond to the spirit of national reconciliation. The
Government also stated that it was not in a position to force people to pursue legal action. It also rejected the recommendation that there should be an
independent verification of the work of CEAWC.

While noting these views and comments, as well as the Government’s renewed commitment to resolve the problem, the Committee urges
the Government to redouble its efforts in order to completely eradicate the forced labour practices which constitute a gross violation of the
Convention and, in particular, to resolve the cases of abductions in all the regions of the country and to provide the means for victims to be
reunified with their families. While noting the new achievements by CEAWC in the liberation of abductees, the Committee hopes that the
Government would continue to provide detailed information on the liberation and reunification process, supplying accurate and reliable
statistics supported by CEAWC reports. Noting also with concern that the Government’s statement according to which abductions have
stopped completely is in contradiction with other sources of information available, the Committee refers again to the broad consensus
among the United Nations bodies, the representative organizations of workers and non-governmental organizations concerning the
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continuing existence and scope of the violations of human rights and international humanitarian law in certain regions of the country. The
Committee expresses the firm hope that the Government will take urgent measures, in accordance with the recommendations of the
relevant international bodies and agencies, to put an end to all human rights violations, which would help to create better conditions for the
full observance of the forced labour Conventions. The Committee encourages the Government to avail itself of the technical assistance of
the ILO, in accordance with the proposal of the Conference Committee.

Article 25. Penalties for the illegal exaction of forced or compulsory labour. The Committee previously noted the Criminal Code provisions punishing
the offence of abduction with penalties of imprisonment, and requested the Government to take measures to ensure that, in accordance with the
Convention, penal sanctions are imposed on perpetrators. The Committee has noted the Government's repeated indication in its reports that CEAWC,
which was initially of the view that legal action was the best measure to eradicate the abductions, has been requested by all the tribes concerned not to
resort to legal action, unless the amicable efforts of the tribes are not successful. The Government reiterates its view that there is an argument for not
pursuing prosecutions against those responsible for abductions and forced labour in the spirit of national reconciliation. The Committee recalls again in
this connection that, under Article 25 of the Convention, “the illegal exaction of forced or compulsory labour shall be punishable as a penal offence, and
it shall be an obligation on any Member ratifying this Convention to ensure that the penalties imposed by law are really adequate and are strictly
enforced”. The Committee therefore considers that the non-application of penal sanctions to perpetrators is contrary to this provision of the Convention
and may have the effect of ensuring impunity for abductors who exploit forced labour.

The Committee expresses the firm hope that the necessary measures will at last be taken to ensure that legal proceedings are instituted
against perpetrators, particularly against those unwilling to cooperate, and penal sanctions are imposed on persons convicted of having
exacted forced labour, as required by the Convention. The Committee again requests the Government to provide, in its next report,
information on the application in practice of the penal provision punishing the offence of abduction, as well as the provisions punishing
kidnapping and the exaction of forced labour (sections 161, 162 and 163 of the Criminal Code), supplying sample copies of the relevant
court decisions.
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Belarus
(Ratification: 1956)

The Committee notes the information provided by the Government on the measures taken to implement the recommendations of the Commission of
Inquiry and the discussion that took place in the Conference Committee on the Application of Standards in June 2009. The Committee further notes the
comments made by the International Trade Union Confederation (ITUC) and the Congress of Democratic Trade Unions (CDTU) on the application of
the Convention in law and in practice in communications dated 26 and 28 August 2009, respectively.

The Committee also takes note of the seminar on the implementation of the Commission of Inquiry’s recommendations organized jointly by the ILO
and the Government of Belarus in January 2009 and welcomes the plan of action to implement the recommendations of the Commission of Inquiry
subsequently adopted by the tripartite National Council on Labour and Social Issues (NCLSI). The Committee further notes with interest that, pursuant
to the plan of action, the Council for the Improvement of Legislation in the Social and Labour Sphere (‘the Council”) evolved into a tripartite body where
trade unions could raise their concerns and that the Council’s composition now included three representatives of the CDTU.

Article 2 of the Convention. The Committee recalls that it had previously noted with regret the absence of action by the Government to register trade
union organizations, the registration of which had been requested by the ILO supervisory bodies (i.e. those primary-level organizations that were the
subject of the complaint before the Commission of Inquiry, as well as organizations of the Radio and Electronic Workers’ Union (REWU) in Mogilev,
Gomel, Smolevichi and Rechitsa and its primary trade union at “Avtopark No. 1”; two regional organizations of the Belarusian Free Trade Union (BFTU)
in Mogilev and Baranovichi; and the Belarusian Trade Union of Individual Entrepreneurs “Razam’”, a partner organization of the CDTU.

The Committee takes note of the Government’s indication that at its sitting of 30 April 2009 the Council discussed the issue of trade union registration
and reached the following decisions, agreed upon by all members of the Council:

- The Council noted registration of the primary REWU organizations in Smolevichi and Rechitsa.

- The primary trade union of the Belarus Independent Trade Union (BITU) at the “Belshina” enterprise could not be registered due to the
absence of confirmation of its legal address. The Council recommended to the administration of the enterprise, the Confederation of Industrialists and
Entrepreneurs (Employers) (CIE(E)), the BITU, the CDTU and the local executive body to find a solution to the question of legal address in this case.

- The Council took note of the information provided by a Ministry of Justice representative that no request for registration was submitted by the
BFTU regional organization in Baranovichi.

- The Council noted the reasons for denial of registration of the BFTU regional organization in Mogilev and “Razam” union.

- In the Council’s opinion, refusals to register the REWU territorial structures in Gomel and Mogilev were justified because their members were
not bound by common interests by virtue of the nature of their work, as required by section 1 of the Law on Trade Unions.

- The Council noted that the abovementioned grounds for refusal were not applicable to the REWU primary trade union at “Avtopark No. 1” as
all its members were employed at the same enterprise.

The Committee notes with interest the registration of the primary REWU organizations in Smolevichi and Rechitsa. It further notes with interest that,
following the Council’s decision, suitable premises for the legal address of the “Belshina” enterprise union were found and that this organization was
re-registered in October 2009. The Committee observes that at its sitting of 26 November 2009, the Council once again discussed the issue of
registration of the “Razam” union. The Committee requests the Government to indicate the outcome of the discussion. It encourages the
Government to continue its close cooperation with the social partners in addressing the difficulties with registration in practice. Regretting
that no information has been provided by the Government on the number of registered organizations and those denied registration during
the reporting year, the Committee requests the Government to provide this information with its next report.

The Committee notes the Government's indication that a REWU representative present at the sitting argued that the common interest of the
members of the Gomel and Mogilev territorial organizations lay in the fact that they were all employed workers. This view was rejected by the Council’s
members, who concluded that the refusal to register these organizations did not restrict the right of unions to freely determine their own structures and
activities.

The Committee notes the CDTU’s view that despite the specific cases mentioned above, no real progress had been achieved with regard to trade
union registration. Firstly, there had been no clear and unambiguous instructions issued by the Government to employers and registering bodies to
register the unions mentioned in the recommendations of the Commission of Inquiry. Only some of the unions succeeded in getting legal address, the
largest number of the organizations had to terminate their existence. Secondly, referring to the Council’s decision of 30 April 2009, the CDTU confirms
that the tripartite body reviewed the refusals to register the REWU territorial structures in Gomel and Mogilev, “‘Razam” union and the BFTU regional
organizations in Baranovichi and Mogilev. With regard to the latter two, the CDTU indicates that the Council limited itself by stating the fact that there
were no organizations left to be registered; those primary organizations mentioned in the ILO recommendations no longer existed.

The Committee recalls that it had previously noted with regret that the requirement of legal address continued to raise difficulties with the registration
of trade unions in practice and requested the Government to take the necessary measures to immediately amend Presidential Decree No. 2 of 1999 so
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as to ensure that workers and employers may form organizations of their own choosing without previous authorization. In this regard, the Committee
notes the CDTU'’s indication that the legal address requirement continues to hinder the establishment and functioning of trade unions.

The Committee notes that, according to the information provided by the Government, the Council adopted a number of measures intended to resolve
problems arising from the implementation of the national legislation in practice and discussed approaches to developing legislation on trade unions on
the basis of Convention No. 87 and the Right to Organise and Collective Bargaining Convention, 1949 (No. 98). The Council took note of the
explanation provided by a representative of the Ministry of Justice that the 10 per cent requirement was not applicable to union organizational
structures, including primary trade unions. Pursuant to the Council’s request, the Ministry of Justice informed the local authorities of the need for strict
adherence to this approach. The Committee notes the copy of this instruction forwarded by the Government. The Government further indicates that the
Council's members were requested to provide their proposals for the further development of legislation on trade unions by 1 July 2009. The Committee
notes the Government's indication that the issue of legislation on trade union registration was discussed at the Council's meeting on 26 November
2009. The Committee requests the Government to indicate the outcome of the discussion.

The Committee notes with regret that, while the Government refers to continued work on developing legislation on trade unions, it has given no
precise indication as to the steps taken to amend Decree No. 2, its rules and regulations, in particular, as regards the legal address requirement — a
requirement which the Commission of Inquiry had observed gave rise in practice to arbitrary obstacles in the way of workers’ right to organize (see
Trade union rights in Belarus, para. 591 et seq.). While observing that the Council was able to successfully resolve the legal address problem for the
BITU primary trade union at “Belshina” enterprise, the Committee notes that this very case demonstrates that the legal address requirement as applied
in the country continues to be an obstacle to the registration of trade unions. Furthermore, while welcoming the Ministry of Justice’s instruction
requesting the registering bodies to ensure that the 10 per cent minimum membership was only required to form an autonomous union at the enterprise
level, the Committee recalls that, since the issuance of the Decree, it has been expressing its concern over the effect of this requirement on the right to
organize in large enterprises. It further recalls that on more than one occasion the Government referred to its intention to amend Decree No. 2. The
Committee therefore once again urges the Government to take the necessary measures to amend without delay Presidential Decree No. 2 as
concerns trade union registration in consultation with the social partners so as to ensure that the right to organize is effectively guaranteed.
It requests the Government to indicate the progress made in this respect.

Articles 3, 5 and 6. The Committee recalls that in its previous observation it expressed its concern at the allegations of repeated refusals to authorize
the BITU and the REWU to hold pickets and meetings and requested the Government to conduct independent investigations into these allegations and
to bring the attention of the relevant authorities to the right of workers to participate in peaceful demonstrations to defend their occupational interests.
The Committee notes with regret that no information has been provided by the Government in this respect. The Committee notes with concern from
the CDTU’s communication that 15 requests to hold pickets were allegedly denied. Recalling that protests are protected by the principles of
freedom of association and that public meetings and demonstrations should not be arbitrarily refused, the Committee recalls the
conclusions of the Commission of Inquiry in this regard (see Trade union rights in Belarus, paras 625-627) and once again requests the
Government to indicate the measures taken to investigate the alleged cases of refusals to hold pickets and meetings and to bring the
attention of the relevant authorities to the right of workers to participate in peaceful demonstrations to defend their occupational interests.

The Committee also once again requests the Government to indicate the measures taken to ensure that National Bank employees may
have recourse to industrial action without penalty.

The Committee recalls that for a number of years it has been asking the Government to amend the Law on Mass Activities, sections 388, 390, 392
and 399 of the Labour Code, and Decree No. 24 concerning the use of foreign gratuitous aid. The Committee notes with regret that aside from the
general statement to the effect that an agreement has been reached by the members of the Council that any legislation on trade unions should be
developed on the basis of Conventions Nos 87 and 98 and that the members of the Council had until 1 July 2009 to submit their proposals in this
regard, there were no concrete proposals to amend the abovementioned pieces of legislation. Recalling that the abovementioned legislative
provisions are not in conformity with the right of workers to organize their activities and programmes free from interference by the public
authorities and their amendment had been requested by the Commission of Inquiry over five years ago, the Committee reiterates its
previous requests and asks the Government to indicate concrete measures taken in this respect.

The Committee welcomes the continued commitment to social dialogue expressed by the Government and, like the Conference
Committee on the Application of Standards at its last discussion in June 2009, encourages the Government to redouble its efforts to ensure
full freedom of association in close cooperation with all the social partners and with the assistance of the ILO. It expresses the firm hope
that the Government and the social partners will continue the cooperation within the framework of the tripartite Council so as to ensure that
full freedom of association is effectively guaranteed in law and in practice.

The Committee requests the Government to respond to the observations made by the ITUC.
Cambodia
(Ratification: 1999)

The Committee notes the comments submitted in August 2009 by the International Trade Union Confederation (ITUC) and the Free Trade Union of
Workers of the Kingdom of Cambodia (FTUWKC), concerning acts of violence, and harassment against trade union leaders and trade unionists, as
well as other violations of the Convention. The Committee requests the Government to send its observations thereon. The Committee further
notes the conclusions and recommendations of the Committee on Freedom of Association in Case No. 2318 (351st Report).

The Committee notes that the Government's report has not been received. It must therefore repeat its previous observation which read as follows:

In its previous comment, the Committee had taken note of the discussion on Cambodia in the Conference Committee on the Application of Standards
in 2007, and in particular that the Conference Committee had expressed its deep concern at the statements made concerning the assassination of the
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trade unionists Chea Vichea, Ros Sovannareth, and Hy Vuthy; death threats; and the emerging climate of impunity in the country. The Conference
Committee, recalling that the rights of workers’ and employers’ organizations could only be exercised in a climate free from violence, pressure or
threats of any kind against the leaders and members of these organizations, had called upon the Government to take the necessary measures to
ensure respect for this fundamental principle and bring an end to impunity; it further urged the Government to take steps immediately to ensure full and
independent investigations into the murders of the abovementioned Cambodian trade union leaders so as to bring not only the perpetrators, but also
the instigators of these heinous crimes to justice.

Having also noted the ITUC’s comments on the irregularities that had attended the trials of Born Samnang and Sok Sam Oeun, the two men
convicted of Chea Vichea's murder despite substantial evidence of their innocence, and numerous acts of harassment and violence against trade
union leaders, the Committee had urged the Government to take the necessary measures, including the initiation of judicial inquiries, to bring an end to
the acts of violence and intimidation against trade union officials and members. Finally, the Committee had noted the Government's acceptance of an
ILO direct contacts mission, as requested by the Conference Committee, and had expressed the firm hope that the mission would achieve significant
results in respect of all of the serious matters raised above.

Against this backdrop, the Committee notes with concern that according to the FTUWKC, a campaign of systematic violence and repression has
been carried out against it in one factory, comprising vicious attacks on union leaders by gangs outside the factory; the violent dispersal of a FTUWKC
rally, in which one worker was shot in the back by the police and 16 trade unionists were arrested and detained; the dismissal of 1,500 workers
following the protest, virtually all of whom were FTUWKC leaders or members; and the subsequent blacklisting of the dismissed individuals by the
management, which had distributed their names and photos to other factories. The FTUWKC also asserts that the authorities have done little to
investigate the serious injuries inflicted on union leaders, and in fact have been regularly involved in the violent suppression of worker protests, strikes
and marches at various factories.

The ITUC also indicates that in many factories trade unionists continue to face repression of all kinds, with virtually no intervention from the
authorities. Anti-union acts include beatings from hired thugs, death threats, blacklisting, the bringing of trade unionists before the courts on false
charges, wage deductions and exclusion from promotion. One FTUWKC leader was beaten by four or five masked individuals armed with iron rods on
his way home from work. The ITUC also refers to the continued obstruction of the activities of the Cambodian Independent Teachers’ Association
(CITA), which the Government does not recognize as a trade union and whose demonstrations and protests have often been prohibited. Another
organization, the Cambodian Independent Civil Service Association (CICSA), is also not recognized as a trade union.

Finally, the Committee takes note of the report of the direct contacts mission to Cambodia, held on 21 to 25 April 2008. The Committee notes with
grave concern that the mission report contains, inter alia, the following conclusions: (1) that the Cambodian judiciary is plagued by serious problems
of capacity and a lack of independence, (2) that the conviction of Born Samnang and Sok Sam Oeun for the murder of trade union leader Chea Vichea
was upheld on 12 April 2007, in a trial marked by procedural irregularities, including the Court’s refusal to entertain evidence of their innocence; (3) that
Thach Saveth was sentenced to 15 years in prison for the murder of trade union leader Ros Sovannareth; and (4) that no concrete steps had been
indicated by the Government to ensure a meaningful and independent review of the outstanding cases. The Committee notes with concern, moreover,
that it has received no information on any progress made in the investigation respecting Hy Vuthy.

In these circumstances, the Committee can only deplore the absence of any further developments in this regard in the Government's report, six
months after the direct contacts mission. It requests the Government to take the necessary measures to take concrete and tangible steps, as a
matter of urgency: (1) to carry out independent inquiries, as a matter of urgency, into the murders of Chea Vichea, Ros Sovannareth and Hy
Vuthy; (2) to facilitate an expedited review of the convictions of Born Samnang and Sok Sam Oeun for the murder of Chea Vichea, as well as
the conviction of Thach Saveth for the murder of Ros Sovannareth, and to take steps for their release pending the outcome of the above
independent inquiries; (3) to take the necessary steps to ensure the independence and effectiveness of the judicial system, including
capacity-building measures and the institution of safeguards against corruption. In this regard, the Committee suggests that the
Government have recourse to the technical cooperation facilities of the Office, notably in the area of reinforcing institutional capacity, as
well as with respect to the establishment of labour courts and the revision of the Law on Trade Unions. Finally, it urges the Government, as
also requested by the Committee on Freedom of Association, to take all necessary measures to ensure that the trade union rights of
workers in Cambodia are fully respected and that trade unionists are able to exercise their activities in a climate free of intimidation and risk
to their personal security and their lives.

The Committee hopes that the Government will make every effort to take the necessary action in the very near future.

The Committee notes the conclusions and recommendations made by the Committee on Freedom of Association in Case No. 2318 and in particular
the decision of the Supreme Court on 31 December 2008 ordering the release of Born Samnang and Sok Sam Oeun. Observing in this regard that
the Supreme Court had also ordered the reopening of the investigation into Chea Vichea’s murder, the Committee, like the Committee on
Freedom of Association, urges the Government to ensure that the investigation is prompt, independent and expeditiously carried out, and
to indicate the outcome.

Finally, the Committee notes the Government's reply to the 2008 comments submitted by the ITUC and the FTUWKC and hopes that the task force
which examines the reform of the trade union legislation will take into account all issues raised by the Committee. Furthermore, the Committee notes
that the Government indicates that more than 1,000 trade unions have been established and that tripartite activities have been conducted.

[The Government is asked to supply full particulars to the Conference at its 99th Session and to reply in detail to the present comments in
2010.]

Canada

(Ratification: 1972)
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The Committee takes note of the comments from the International Trade Unions Confederation (ITUC) dated 30 September 2008 and 26 August
2009, as well as of the Government’s reply thereto.

The Committee takes note of the conclusions and recommendations reached by the Committee on Freedom of Association in a number of cases
concerning allegations of interference into the right to organize and carry out trade union activities, including collective bargaining, in various provinces
of Canada (Case No. 2173, 354th Report, paragraphs 35-46; Case No. 2254, 355th Report, paragraphs 29-33; and Case No. 2430, 353rd Report,
paragraphs 66-68).

With regard to the implementation of the Convention in a broad perspective, the Committee recalls that in its previous observation it noted with
interest the decision of 8 July 2007 of the Supreme Court of Canada (Health Services and Support — Facilities Subsector Bargaining Association v.
British Columbia, 2007 SCC 27), which held that freedom of association encompasses a measure of protection for collective bargaining under section
2(d) of the Canadian Charter of Rights and Freedoms, and by doing so the Court referred to Convention No. 87 as well as the International Covenants
on Civil and Political Rights, and on Economic, Social and Cultural Rights, noting that the “interpretation of these Conventions, in Canada and
internationally, not only supports the proposition that there is a right to collective bargaining in international law, but also suggests that such a right
should be recognized in the Canadian context under section 2(d). The Committee notes from the Government's report that a number of tripartite
round-table discussions were held pursuant to the decision of the Supreme Court, at federal and provincial levels, on its potential implications on future
labour relations and the country’s international obligations. The Government also indicates that it expects a number of ongoing cases before courts to
further clarify the scope of the Supreme Court decision and its implication for the application of the Convention. The Committee invites the
Government to continue to provide information on any development in relation to this decision which may have an impact on the
application of the Convention.

Article 2 of the Convention. Right to organize of certain categories of workers. The Committee recalls that it has been expressing concern for many
years on the exclusion of wide categories of workers from statutory protection of freedom of association and on the restrictions on the right to strike in
several provinces.

Workers in agriculture and horticulture (Alberta, Ontario and New Brunswick). The Committee recalls from its previous comments that workers in
agriculture and horticulture in the Provinces of Alberta, Ontario and New Brunswick are excluded from the coverage of labour relations legislation and
thereby deprived of statutory protection of the right to organize.

The Committee notes with regret from the Government's report that there are no plans for a legislative review in Alberta, although the province is
closely monitoring the constitutional challenge to the Agricultural Employees Protection Act, 2002, before the Ontario Court of Appeal and
subsequently before the Supreme Court of Canada.

As for Ontario, the Committee recalls that in its previous comments it noted the decision dated December 2001 by the Supreme Court of Canada
which found the exclusion of agricultural workers from the Labour Relations Act, 1995, to be unconstitutional in the absence of any other statutory
protection of their freedom of association (Dunmore v. Ontario/Attorney-General, 2001, 207 DLR (4th) 193 (SCC)). The Committee also noted that,
although the Agricultural Employees Protection Act, 2002 (AEPA) gave agricultural employees the right to form or join an employees’ association, it
however maintained the exclusion of agricultural employees from the Labour Relations Act and did not provide a right to a statutory collective
bargaining regime. The Committee notes from the Government's report that the appeal lodged by the United Food and Commercial Workers (UFCW)
challenging the constitutionality of the AEPA before the Ontario Court of Appeal resulted in a decision acknowledging the right for Ontario farm workers
to legislation that protects their ability to bargain collectively. The Ontario Government appealed the decision to the Supreme Court of Canada and the
hearing on the case is expected at the end of 2009.

The Committee notes that, as regards the Province of New Brunswick, the Government reiterates that agricultural workers are not excluded from the
protection of the Industrial Relations Act, 1971; however their bargaining rights are limited to units comprising at least five or more employees.

The Committee recalls once again that all workers without distinction whatsoever (with the sole possible exception of the armed forces and the
police) shall have the right to organize under the Convention. Therefore, any provincial legislation that would deny or limit the application of the
Convention in relation to the freedom of association of agricultural workers should be amended. Consequently, the Committee urges the
Government to ensure that the Governments of Alberta and Ontario take all necessary measures to amend their legislation so as to fully
guarantee the right of agricultural workers to organize freely and to benefit from the necessary protection to ensure observance of the
Convention. The Committee requests the Government to forward the text of the decision of the Supreme Court of Canada concerning the
constitutionality of the AEPA when it is delivered and to indicate any review on its implication with regard to the exclusion of agricultural
employees from statutory protection of the right to organize in the Provinces of Alberta and Ontario.

Domestic workers, architects, dentists, land surveyors, lawyers and doctors (Ontario, Alberta, New Brunswick, Nova Scotia, Prince Edward Island
and Saskatchewan). The Committee recalls that it has been raising for many years the need to ensure that a number of categories of workers in
Ontario, who have been excluded from statutory protection of freedom of association under sections 1(3) and 3(a) of the Labour Relations Act, 1995
(domestic workers, architects, dentists, land surveyors, lawyers and doctors), enjoy the protection necessary, either through the Labour Relations Act,
or by means of specific regulations, to establish and join organizations of their own choosing.

In its previous comments, the Committee also noted that legislative provisions in other provinces (Alberta, New Brunswick, Nova Scotia, Prince
Edward Island and Saskatchewan) contain similar exclusions of domestic workers, architects, dentists, land surveyors, lawyers, doctors and engineers
from the scope of industrial relations law. Moreover, these workers might be excluded also in Newfoundland, Labrador and Saskatchewan if the
employer has less than two or three employees, respectively.

The Committee notes with regret the statements from the Governments of Ontario, Alberta, Nova Scotia and Prince Edward Island that no legislative
amendments are planned in respect of the exclusion of domestic workers. The Committee also takes note of the statement by the Government of New
Brunswick according to which it will consult stakeholders on the potential for amendment of the Industrial Relations Act to remove the exclusion of
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domestic workers. With regard to the other professionals, such as architects, dentists, land surveyors, lawyers doctors and engineers (for Nova Scotia
and Prince Edward Island), the Committee also notes the statement from the respective governments that these professionals in question are generally
members of professional organizations that represent their interests, including through collective bargaining. Hence, they cannot be considered
disadvantaged in the labour market.

The Committee is bound to recall once again its view that the exclusion of these categories of workers from the Labour Relations Act has had as a
result that, although they can still exercise their right to associate under the Common Law, their associations are devoid of the higher statutory
protection provided for in the Labour Relations Act, 1995, and this can function as an impediment to their activities and discourage membership.
Consequently, the Committee urges the Government to ensure that the Governments of Ontario, Alberta, Nova Scotia, Prince Edward Island
and Saskatchewan take all necessary measures to remedy the exclusion of the abovementioned categories of workers from the statutory
protection of freedom of association and to amend its legislation to adopt specific regulations so as to ensure that domestic workers,
architects, dentists, land surveyors, lawyers, doctors and engineers are allowed to form and join organizations of their own choosing and
that these organizations enjoy the same rights, prerogatives and means of recourse as other workers’ organizations under the Convention.
The Committee requests the Government to ensure that the Government of the Province of New Brunswick indicates the outcome of
discussions held on the amendment to the Industrial Relations Act to remove the exclusion of domestic workers and any measures taken
thereon.

Nurse practitioners (Alberta). In its previous comments, the Committee referred to the conclusions and recommendations reached by the Committee
on Freedom of Association in Case No. 2277 to the effect that nurse practitioners have been deprived of the right to establish and join organizations of
their own choosing by the Labour Relations (Regional Health Authorities Restructuring) Amendment Act of the Province of Alberta. The Committee
notes with regret from the Government’s report that there are no planned reviews of the status of nurse practitioners. The Committee once again
recalls that the expression “all workers and employers without distinction whatsoever” used in Article 2 of the Convention means that freedom of
association should be guaranteed without discrimination of any kind. The Committee therefore urges the Government to ensure that the
Government of the Province of Alberta takes all necessary measures to amend the Labour Relations (Regional Health Authorities
Restructuring) Amendment Act so that nurse practitioners have the right to establish and join organizations of their own choosing.

Principals, vice-principals in educational establishments and community workers (Ontario). The Committee recalls, with regard to Ontario, that its
previous comments concerned the need to ensure that principals and vice-principals in educational establishments as well as community workers have
the right to organize, pursuant to the conclusions and recommendations reached by the Committee on Freedom of Association in Case No. 1951 and
Case No. 1975. The Committee takes note of the Government's statement that it has no plan to amend the legislation concerning principals and
vice-principals in educational establishments. However, the Government adds that, with regard to community workers, a detailed review of the 1998
amendments to the Ontario Works Act by the Act to Prevent Unionization with respect to community participation under the Ontario Works Act, 1997,
has identified options that would be considered. While the Committee considers that it is not necessarily incompatible with freedom of association
principles to deny managerial or supervisory employees the right to belong to the same trade union as other workers; such categories of workers
should have the right to form their own associations to defend their interests and should not be defined so broadly as to weaken the organizations of
other workers by depriving them of a substantial portion of their present or potential membership. Taking into account the abovementioned
principles, the Committee reiterates its request to ensure that the Government of the Province of Ontario takes all necessary measures to
amend the legislation so as to guarantee to principals and vice-principals in educational establishments, as well as community workers, the
fundamental right to establish and join organizations of their own choosing.

Public colleges’ part-time employees (Ontario). The Committee takes note of the conclusions and recommendations reached by the Committee on
Freedom of Association in Case No. 2430 (see 353rd Report, paragraphs 66-68) and notes with interest that the Government of Ontario introduced
the Act to Enact the Colleges Collective Bargaining Act which allows part-time academic and support staff workers at Ontario’s 24 colleges to join
unions for collective bargaining purposes. Along with the Committee on Freedom of Association, the Committee requests the Government to
indicate in its next report any progress made in the adoption of this Bill which would allow part-time academic and support staff in colleges
of applied arts and technology in Ontario to fully enjoy the right to organize, as enjoyed by other workers, as provided in the Convention.

Education workers (Alberta). With regard to the right to organize of education workers in the Province of Alberta, the Committee recalls that its
previous comments concerned the need to repeal the provisions of the University Act which empower the board of governors to designate the
academic staff members who are allowed, by law, to establish and join a professional association for the defence of their interests. The Committee
expressed its view that such provisions would allow for future designations to exclude faculty members and non-management administrative or
planning personnel from membership of the staff associations whose purpose is to protect and defend the interests of these categories of workers. The
Committee notes with regret that there are no plans to amend this legislation. The Committee is bound to request once again the Government to
ensure that the Government of the Province of Alberta takes all necessary measures with a view to ensuring that all university staff are
guaranteed the right to organize without any exceptions.

Workers in social, health and childcare services (Quebec). The Committee recalls that its previous comments concerned two Acts (Act modifying the
Act on health and social services (LQ, 2003, c.12) and Act modifying the Act on early childhood centres and other nursery services (LQ, 2003, ¢.13)),
by which the Government redefined workers in social and health services and childcare services as “independent workers”, thus divesting them of the
status of “employee” and denying them the right to unionize, leading to the cancellation of their trade union registrations. While emphasizing that the
Convention does not exclude any of the above categories of workers who should have the right to establish and join organizations of their choosing,
the Committee expressed the hope that the domestic courts would render decisions that would take into account the provisions of the Convention.

The Committee takes note with interest of the Government's indication that a decision whereby the Superior Court of Quebec held the Act modifying
the Act on health and social services and the Act modifying the Act on early childhood centres and other nursery services unconstitutional as they were
contrary to section 2(d) of the Canadian Charter of Rights and Freedoms and to section 3 of the Charte québécoise des droits et libertés de la
personne. Following that court decision, the Government of the Province of Quebec adopted an Act on the representation of family-type resources and
intermediate resources and on the respective collective bargaining regime (LQ 2009, c.24) as well as an Act on the representation of certain persons
responsible for childcare in family environment on the respective collective bargaining regime (LQ 2009, ¢.36) on 12 and 19 June 2009. These new
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texts established a system of representation for family-type resources and intermediate resources as well as for persons responsible for childcare in
family environments. A system of collective agreement “similar to the one encompassed in the Labour Code of the Province of Quebec” is established.
The Committee notes with interest the indication that the newly adopted texts provide for rules for recognition by the Committee on labour relations of
associations representing such persons, the rules of collective bargaining between these associations and the Government and the matters covered by
the negotiation. They also provide for measures for better access to government programmes, such as parental insurance, the pension plan and the
programme for safe motherhood.

Prosecutors (Quebec). In its previous comments, the Committee referred to the conclusions and recommendations reached by the Committee on
Freedom of Association in Case No. 2467 with regard to the Prosecutors Act (as amended by the Act amending the Act respecting Prosecutors and the
Labour Code, LQ 2004, c.22), which denied to prosecutors the right to join a trade union and deprives them of protection against hindrances, reprisals
or sanctions related to the exercise of trade union rights. The Committee takes note with interest of the Act on the collective bargaining regime of
prosecutors for criminal and penal affairs (LRQ, c. R-8.1.2), which grants them the right to organize as well as protection in the exercise of trade union
rights, including the right to strike and to bargain collectively.

Article 2. Trade union monopoly established by law (Prince Edward Island, Nova Scotia and Ontario). The Committee recalls that its previous
comments concerned the specific reference to the trade union recognized as the bargaining agent in the law of Prince Edward Island (Civil Service Act,
1983), Nova Scotia (Teaching Professions Act) and Ontario (Education and Teaching Professions Act).

The Committee notes with regret from the Government's report that there are still no plans to amend the legislation in Prince Edward Island, Nova
Scotia and Ontario. The Committee is bound to recall that, although it may consider a system in which a single bargaining agent can be accredited to
represent workers in a given bargaining unit and bargain on their behalf to be compatible with the Convention, a trade union monopoly established or
maintained by the specific designation of a trade union in the law is in violation of the Convention, thus suppressing any freedom of choice. The
Committee expresses the firm hope that the Government will indicate measures taken or contemplated by the Governments of Prince
Edward Island, Nova Scotia and Ontario to bring their legislation into full conformity with the standards of freedom of choice laid down in
the Convention by removing the specific designation of individual trade unions as bargaining agents and replacing them with a neutral
reference to the most representative organization.

Article 3. Right to strike of workers in the education sector. The Committee recalls from its previous comments that problems remain in several
provinces with regard to the right to strike of workers in the education sector (British Columbia and Manitoba).

British Columbia. The Committee recalls that its previous comments concerned the Skill Development and Labour Statutes Amendment Act (Bill
No. 18), which declares education to be an essential service, and the need to adopt provisions ensuring that workers in the education sector may enjoy
and exercise the right to strike pursuant to the conclusions and recommendations reached by the Committee on Freedom of Association in Case No.
2173. The Committee notes the information pertaining to measures undertaken to support and facilitate the bargaining process between teachers and
school employers resulting in the parties achieving, through collective bargaining, a five-year collective agreement effective 1 July 2006. However, the
Committee observes that progress is yet to be made on the issues raised.

The Committee notes that, when it last examined Case No. 2173 (see 354th Report, paragraphs 35-46), the Committee on Freedom of Association
expressed the hope that the settlement reached in the health-care sector, following the Supreme Court decision noted above, would serve as an
inspiration for the settlement of grievances prevailing in the education sector between the Government of the Province of British Columbia and the
unions concerned with regard to the Skills Development and Labour Statutes Amendment Act and the Education Services Collective Agreement Act.
The Committee invites the Government to indicate any progress made in this respect. Furthermore, while noting that decisions on essential
services are made by the Labour Relations Board (LRB) in consultation with the parties concerned, the Committee requests the
Government to indicate any decision taken by the LRB with regard to the essential service level (minimum service) in the education sector
and the factors taken into consideration in doing so. Finally, while recalling that an outright ban on strikes should only be limited to
essential services in the strict sense of the term and that the education sector does not qualify as such, the Committee asks the
Government to specify if the Skills Development and Labour Statutes Amendment Act takes away the right of teachers to engage in strike
action.

Manitoba. The Committee recalls that its previous comments concerned the need to amend section 110(1) of the Public School Act which prohibits
teachers from engaging in strike action. The Committee once again notes with regret from the Government's report that there are no plans to make
amendments to the Public Schools Act in the immediate future. The Committee is bound to recall that the right to strike should only be restricted for
public servants exercising authority in the name of the State and in essential services in the strict sense of the term. The Committee requests the
Government to indicate in its next report any measures taken or contemplated by the Manitoba Government to amend its legislation so that
schoolteachers, who do not provide essential services in the strict sense of the term and do not qualify as public servants exercising
authority in the name of the State, may exercise the right to strike without undue restrictions, and suggests that the Manitoba Government
give consideration to the establishment of a voluntary and effective dispute-settlement mechanism in this regard, on the basis of
consultations with all organizations concerned.

Article 3. Right to strike of certain categories of employees in the health sector (Alberta). The Committee recalls that its previous comments
concerned the prohibition on strikes for all employees within the regional health authorities, including various categories of labourers and gardeners
under the Labour Relations (Regional Health Authorities Restructuring) Amendment Act. The Committee notes that the Government reiterates that the
Act in question does not take away the right to strike for the vast majority of gardeners and labourers in the health-care sector, and states that these
employees were rather prohibited from striking as staff members of facilities on designated hospital lists prior to the enactment of the Act. The
Committee, recalling its view that gardeners and labourers do not provide essential services in the strict sense of the term, expresses the
firm hope that the Government will indicate in its next report measures taken by the Government of the Province of Alberta in order to
ensure that all workers in the health-care sector, who are not providing essential services in the strict sense of the term, are not deprived of
the right to strike.
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Article 3. Right to strike in the public sector (Quebec). The Committee recalls that its comments concerned Act No. 43 which put a unilateral end to
negotiations in the public sector by imposing collective agreements for a determined period, and depriving the workers concerned, including teachers,
of the right to strike (labour law in Quebec prohibits strikes during the term of a collective agreement). Furthermore, this Act provided for:

- severe and disproportionate sanctions in the event of an infringement of the provisions prohibiting recourse to strike action (suspension of the
deduction of trade union dues merely by the employer declaring that there has been an infringement of the Act for a period of 12 weeks for each day or
part of a day that the infringement is observed (section 30));

- the reduction of employees’ salary by an amount equal to the salary they would have received for any period during which they infringe the
Act, in addition to not being paid during that period — a measure applicable also to employees on trade union release during the period in question
(section 32);

- the facilitation of class actions against an association of employees by reducing the conditions required by the Civil Procedures Code for
such an action (section 38); and

- severe penal sanctions (sections 39-40).

The Committee notes the Government’s statement that this Act is currently under appeal before the domestic courts. The Committee once again
urges the Government to ensure that the Government of the Province of Quebec takes all necessary measures with a view to: (i) ensuring
that, where the right to strike may be restricted or even prohibited, adequate compensatory guarantees are afforded to the workers
concerned, for example, conciliation and mediation procedures leading, in the event of deadlock, to arbitration machinery seen to be fully
impartial and independent by the parties concerned and leading to binding awards which should be implemented rapidly and fully; (i)
reviewing the excessive sanctions provided for in the Act in order to ensure that they may be applied only in cases where the right to strike
may be limited in accordance with the principles of freedom of association and that they are proportionate to the infringement committed;
and (iii) reviewing the provisions facilitating class actions against an association of employees, as there is no reason, in the Committee’s
view, to treat such actions differently from other class actions in the Civil Procedures Code. Furthermore, the Government is requested to
indicate the outcome of the appeal pending on Act No. 43 before the domestic courts.

Article 3. Arbitration imposed at the request of one party after 60 days of work stoppage (article 87.1(1) of the Labour Relations Act) (Manitoba). The
Committee recalls that its previous comments concerned the need to amend article 87.1(1) of the Labour Relations Act which allowed a party to a
collective dispute to make a unilateral application to the Labour Board so as to initiate the dispute-settlement process, where a work stoppage
exceeded 60 days. The Committee notes from the Government’s report that there has been no change to the legislation. The Committee recalls once
again that provisions which allow for one of the parties to refer a dispute to compulsory arbitration seriously limit the means available to trade unions to
further and defend the interests of their members as well as their right to organize their activities and formulate their programmes (see General Survey
of 1994 on freedom of association and collective bargaining, paragraphs 148 and 153). The Committee urges the Government to ensure that the
Government of the Province of Manitoba takes all necessary measures to amend the Labour Relations Act so that an arbitration award may
only be imposed in cases involving essential services in the strict sense of the term, of public servants exercising authority in the name of
the State or where both parties to the collective dispute agree.

Comments from the ITUC on Bills adopted by the Government of the Province of Saskatchewan. The Committee takes note of communications
dated 30 September 2008 and 26 August 2009 from the ITUC denouncing the Public Service Essential Services Act (Bill No. 5) and the Act to amend
the Trade Union Act (Bill No. 6), adopted in May 2008 by the Government of the Province of Saskatchewan. While questioning beforehand the need for
such legislative texts to be adopted, the ITUC indicates that Bill No. 5 weakens the right of workers to organize, permits employers to potentially
designate every worker individually as providing an essential service without recourse to such potential avenues as binding arbitration, reducing the
bargaining rights of workers. Furthermore, the ITUC alleges that Bill No. 6 weakens the rights of workers and unions to organize into associations and it
potentially permits employers to use coercive means to prevent the creation of union associations, and punish workers for engaging in union activities.

The Committee takes note that a number of national and provincial trade unions have filed in the provincial court in July 2008 to have Bills Nos 5 and
6 declared unconstitutional for violating, amongst other fundamental texts, the Canadian Charter of Rights and Freedoms and international
Conventions ratified by Canada. The Committee requests the Government to indicate any outcome of the appeal lodged before the provincial
court.

The Committee also observes that the National Union of Public and General Employees (NUPGE) had presented in 2008 a complaint before the
Committee on Freedom of Association in relation to Bills Nos 5 and 6.

Egypt
(Ratification: 1957)

The Committee notes the comments of the International Trade Union Confederation (ITUC), dated 29 August 2009, which refer to matters already
raised by the Committee, as well as the violent repression by the police of a demonstration by workers on 6 and 7 April 2008, resulting in the death of
six workers and the detention of 500 people, including three trade unionists who were held in detention for 54 days. In this respect, the Committee
recalls that, when disorders have occurred involving loss of human life or serious injury, the setting up of an independent judicial enquiry is a
particularly appropriate method of fully ascertaining the facts, determining responsibilities, punishing those responsible and preventing the repetition of
such actions, and that the arrest and detention, even for short periods, of trade union leaders and members engaged in their legitimate trade union
activities, without any charges being brought and without a warrant, constitute a grave violation of the principles of freedom of association (see General
Survey of 1994 on freedom of association and collective bargaining, paragraphs 29 and 31). The Committee requests the Government to provide
its observations in this respect.
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The Committee notes the discussion during the Conference Committee on the Application of Standards in June 2008 on the application of the
Convention. In particular, the Committee notes the Government'’s indications during that meeting, in relation to the ITUC’s comments made in 2007,
that: (1) trade union elections were conducted in conformity with the rules adopted by the trade unions at their general assemblies; (2) all candidatures
were registered, under legal supervision, in the framework of this election cycle, and over 18,000 persons were elected to the workers’ representative
bodies in the enterprises and undertakings of the country; (3) 23 new trade unions were established; (4) the Central Council of the Confederation of
Trade Unions also held elections and re-elected 70 per cent of its executive committees; and (5) a process of such a large scale as this, which
mobilized over 4 million workers, gave rise to rivalry and incidents which required the intervention of the security forces, although such intervention
could not be seen as Government intervention in trade union affairs. The Committee also notes the Government's indication that its comments on the
application of the Convention would be submitted to the Labour Advisory Council with a view to taking the necessary measures to review the Labour
Code and the Trade Union Act and bringing them into conformity with the Convention. The Committee notes that the Conference Committee invited the
Government to accept an ILO technical assistance mission and welcomed the Government's readiness in this regard.

The Committee notes that the technical assistance mission requested by the Conference Committee on the Application of Standards visited Egypt on
20-23 April 2009.

The Committee recalls that for several years its comments have been referring to the discrepancies between the Convention and the national
legislation, namely the Trade Union Act No. 35 of 1976, as amended by Act No. 12 of 1995, and the Labour Code No. 12 of 2003, with regard to the
following points:

- the institutionalization of a single trade union system under Act No. 35 of 1976 (as amended by Act No. 12 of 1995), and in particular
sections 7, 13, 14, 17 and 52;

- the control granted by law to higher level trade union organizations, and particularly the Confederation of Trade Unions, over the nomination
and election procedures to the executive committees of trade unions, under the terms of sections 41, 42, and 43 of Act No. 35 (as amended by Act No.
12);

- the control exercised by the Confederation of Trade Unions over the financial management of trade unions, by virtue of sections 62 and 65 of
Act No. 35 (as amended by Act No. 12);

- the removal from office of the executive committee of a trade union which has provoked work stoppages or absenteeism in a public service
or community services (section 70(2)(b) of Act No. 35 of 1976);

- the requirement of the prior approval of the Confederation of Trade Unions for the organization of strike action, under section 14(i) of the
same Act;

- restrictions on the right to strike and recourse to compulsory arbitration in services which are not essential in the strict sense of the term
(sections 179, 187, 193 and 194 of the Labour Code); and

- penalties for breaches of section 194 of the Labour Code (section 69(9) of the Code).

In this respect, the Committee notes the Government's indication that, following the technical assistance mission referred to above, the Government
and the social partners signed a memorandum of understanding through which they undertook to participate in a tripartite seminar to be organized by
the ILO subregional office to analyse the issues raised concerning the application of the Convention, and to study the comparative experience of other
countries and make proposals for the measures to be adopted so as to give effect to the Committee’s comments. The Committee considers that the
holding of this seminar will be an important first step in addressing this longstanding matter. The Committee expresses the hope that the seminar
referred to above will be held in the near future and will take up all the matters raised in its comments. The Committee further hopes that,
following this activity, the necessary measures will be taken to bring the legislation into conformity with the Convention. The Committee
requests the Government to provide information in its next report on any measures adopted in this respect.

Guatemala
(Ratification: 1952)

The Committee notes the Government's report, the discussion in the Conference Committee on the Application of Standards in 2009 and the ten
cases that are before the Committee on Freedom of Association (Cases Nos 2203, 2241, 2341, 2361, 2445, 2609, 2673, 2700, 2708 and 2709). In its
previous observation, the Committee noted the report of the high-level mission which visited the country in April 2008 and the tripartite agreement
signed during the mission with a view to improving the application of the Convention. The Committee notes the high-level mission undertaken from 16
to 20 February 2009 and the technical assistance missions of 3 January 2009, as well as a final mission to provide assistance to the Tripartite
Committee for the Formulation of the Road Map on the measures requested by the Committee on the Application of Standards (this mission took place
from 16 to 20 November 2009). The Committee notes that in the end there was no consensus between the social partners and the Road Map was
prepared solely by the Government.

The Committee also notes the detailed comments on the application of the Convention made by the International Trade Union Confederation (ITUC)
in a communication dated 26 August 2008 and by the Indigenous and Rural Workers Trade Union Movement of Guatemala for the Defence of Workers’
Rights (MSICG) in defence of the rights of workers in a communication dated 28 August 2009 which relate to issues already raised by the Committee,
as well as serious acts of violence against trade union members and leaders, obstacles to the process of registering trade union organizations,
difficulties in the exercise of the right of assembly of trade unions and other alleged violations of the Convention. The Committee hopes that in the
context of the tripartite agreement concluded during the high-level mission all of the matters raised, as well as the comments of the ITUC,
the Trade Union Confederation of Guatemala (UNSITRAGUA) and the MSICG will be examined and addressed in a tripartite context by the

Individual cases/22 Report generated from APPLIS database



Government and the social partners in the framework of the Tripartite Commission on International Labour Affairs, as well as the Legal
Reform Subcommittee and the mechanism for rapid intervention in cases.

Acts of violence and impunity against trade unionists

The Committee recalls that for several years it has been noting in its observations acts of violence against trade unionists and impunity in this
respect, and that it had asked the Government to indicate developments in this respect.

The Committee notes that, at the proposal of the high-level mission in 2008, the Tripartite Commission approved an agreement to eradicate violence,
under the terms of which evaluations will be carried out of: “(1) institutional action, including the most recent activities, and in particular the special
protection measures to prevent acts of violence against trade unionists who are under threat; and (2) of the measures that are being taken (increases
in the budget and in the number of investigators) to guarantee that effective investigations are conducted with sufficient resources so as to be able to
elucidate the crimes committed against trade unionists and to identify those responsible”.

The Committee notes that both the ITUC and the MSICG in their comments place emphasis on grave acts of violence against trade union leaders
and members during the period 2008-09 and report a climate of fear and intimidation with a view to undermining existing trade unions and preventing
the establishment of new ones. Both trade union organizations also emphasize the deficiencies in the labour inspectorate and the crisis of the judicial
system.

The Committee notes that in its statements to the Conference Committee and its report the Government indicates that: (1) the State of Guatemala
expresses special interest in guaranteeing full respect for the human rights of trade unionists, and of all Guatemalan nationals in general, as well as
reiterating the Government's commitment to combating impunity through the improvement of the judicial system and the labour administration system
within the executive authority; (2) the Tripartite Commission on International Labour Affairs met the Public Prosecutor and the Attorney-General with a
view to requesting the establishment of a public prosecution service for crimes against journalists and trade unionists, with support being expressed for
this request by each of the representatives of all sides; it had also met the Council of the Office of the Attorney-General, together with the Public
Prosecutor, to discuss the subject of violence not only against trade unionists, but also against the lawyers representing trade unionists and against
workers in general; (3) as a strategy of inter-institutional coordination and with a view to supporting the conduct of investigations, in November 2008
two meetings had been held with representatives of the Office of the Attorney-General, the Ministry of the Economy, the Ministry of Government, the
Ministry of Foreign Affairs and the Supreme Court of Justice. The meetings had concluded that, in view of the existence of the Multi-institutional
Commission for Industrial Relations in Guatemala, established in 2003, by Government Decision No. 430-2003, it was adequate to reactivate the
Multi-institutional Commission to follow up cases of violence against trade unionists and other matters relating to industrial relations in the country, and
accordingly to collaborate with the Office of the Attorney-General, and particularly with the Office of the Prosecutor General for the investigation and
resolution of the cases; (4) during 2009, the Multi-institutional Commission for Industrial Relations in Guatemala had met regularly, holding four
meetings between 1 January and 30 July 2009; (5) progress has been made in the criminal investigations of certain murders; for example, on 10
January 2009, a person was apprehended who had been charged with committing the murder of the trade union leader, Pedro Zamora, and on 15 April
2009 the public prosecutor lodged criminal charges with the judiciary, with the requirement to hold a trial; during the hearing on 4 June 2009, the
magistrate found that there was sufficient evidence against the trade union member to conclude the preparatory stage and begin court proceedings; in
the upcoming months, the accused will be tried in the criminal courts; and (6) there is no criminalization or stigmatization of trade union activity. The
Government attaches a copy of the records of the meetings of the National Tripartite Commission. In a recent additional report, the Government
indicates that the accused was not convicted by the court of the murder of the trade union leader Pedro Zamora and that the Office of the
Attorney-General will appeal against the ruling.

The Committee refers to the conclusions of the Committee on the Application of Standards, in which it noted with concern numerous and serious acts
of violence against trade unionists, as well as the inefficiency of the criminal proceedings related to these violent acts, giving rise to a grave situation of
impunity and the excessive delays in legal proceedings. It also noted the allegations concerning the lack of independence of the judiciary. The
Committee on the Application of Standards noted the high-level mission which visited the country in 2009, which had emphasized that, while additional
resources had been allocated to the investigatory mechanisms to combat impunity, further measures and resources were clearly necessary to that
effect. In this connection, it observed with deep concern that the situation in relation to violence and impunity appeared to be worsening and it recalled
with urgency the importance of ensuring that workers are able to carry out their trade union activities in a climate free from violence, threats and fear.
The Committee on the Application of Standards highlighted the need to make meaningful progress in sentencing in relation to crimes of violence
against trade unionists and in ensuring that, not only the direct authors of the crime, but also the instigators were punished. The Committee on the
Application of Standards observed in this respect the need for the continued strengthening of and specific training for those responsible for
investigating violence against trade unionists, as well as an improved collaboration of the various bodies mandated in this regard. The Committee on
the Application of Standards hoped that concerted efforts in this regard would finally permit meaningful progress to be made in bringing an end to
impunity.

Further noting with concern the important allegations of an anti-union climate in the country and the stigmatization of trade unions, the Committee on
the Application of Standards recalled the intrinsic link between freedom of association and democracy. It further noted that, beyond the question of
impunity, the conclusions of the high-level mission focused on the need for concerted action in relation to the effectiveness of the judicial system, the
effective respect for freedom of association by all parties and the effective functioning of the National Tripartite Commission. In particular, the slowness
and lack of independence of the judiciary has given rise to significant challenges to the development of the trade union movement. The Committee of
Experts shares the opinion of the high-level mission of 2009 concerning the importance of adopting the necessary measures to ensure that awareness
is raised to an adequate level concerning the fundamental role of trade unions in the social and economic development of society and their close links
with the consolidation of democracy. For this reason, it is important for measures to be taken to actively prevent any stigmatization of trade unions and
the trade union movement.

The Committee on the Application of Standards observed that, despite the seriousness of the problems, there had been no significant progress in the
application of the Convention, in legislation or in practice. It urged the Government to redouble its efforts with respect to all the above matters and to
adopt a complete, concrete and innovative strategy for the full implementation of the Convention, including through the necessary legal reforms, the
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strengthening of the programme for the protection of trade unionists and witnesses, and of the measures to combat impunity and the provision of the
financial and human resources necessary for the labour inspectorate and the investigative bodies, such as the Office of the Public Prosecutor. The
Committee on the Application of Standards expected, with the assistance and necessary technical cooperation of the Office, that the Government and
the social partners would be in a position to agree upon a road map with clearly determined time frames for the necessary action in respect of all the
above points. The implementation of this road map and any progress made should be reviewed periodically by the ILO. More tangibly, the Committee
on the Application of Standards requested the Government to provide a detailed report to the Committee of Experts containing information on the
tangible progress made in legislative reforms, the measures taken to combat impunity and the creation of a conducive environment for trade union
movement and it expressed the firm hope that it would be in a position next year to note substantial improvements in the application of the Convention.

The Committee of Experts observes that many of the allegations in the MSICG’s communication were submitted to the Committee on Freedom of
Association at its meeting in November 2009. In its conclusions, the Committee on Freedom of Association noted with concern that the allegations
presented in this case were extremely serious and included numerous murders of union leaders and members (16), one disappearance, acts of
violence (sometimes also against the relatives of union members), threats, physical harassment, intimidation, the rape of a family member of a trade
unionist, obstacles to granting legal status to unions, the dissolution of a trade union, criminal proceedings for carrying out trade union activities, and
major institutional failings with regard to labour inspection and the functioning of the judicial authorities, creating a situation of impunity in labour
matters (for example, excessive delays, a lack of independence, failures to comply with reinstatement orders issued by the courts), and in criminal
matters (see 355th Report, Case No. 2609, paras 858 et seq.).

The Committee on Freedom of Association regretted the very limited information provided by the Government on a very small number of allegations
and concluded that these replies by the Government were an illustration of the excessive slowness of the procedures outlined by the complainant
organizations and the resulting climate of impunity.

The Committee of Experts, in the same way as the Committee on Freedom of Association, once again draws the Government's attention to the
principle that a genuinely free trade union movement cannot develop in a climate of violence and uncertainty; freedom of association can only be
exercised in conditions in which fundamental rights, and in particular those relating to human life and personal safety, are fully respected and
guaranteed; the rights of workers’ and employers’ organizations can only be exercised in a climate that is free from violence, pressure or threats of any
kind against the leaders and members of these organizations, and it is for governments to ensure that this principle is respected. The Committee also
recalls that excessive delays in proceedings and the absence of judgements against the guilty parties creates in practice a situation of impunity, which
reinforces the climate of violence and insecurity, and which is extremely damaging to the exercise of trade union rights.

In view of all of the above, the Committee concludes that the Government has not demonstrated sufficient political will to combat violence against
trade union leaders and members and to combat impunity and that the conclusion of the Committee on the Application of Standards continues to be
globally valid concerning the lack of significant progress despite the repeated ILO missions and the very clear and firm recommendations of the ILO
supervisory bodies. In the first place, the Committee emphasizes that the Government has only replied to a very small number of allegations of
violence submitted to the Committee on Freedom of Association in Case No. 2609, despite their extreme gravity. Secondly, the Road Map on all the
measures requested by the Committee on the Application of Standards in June 2009 was only prepared in the third week of November 2009, days
before the meeting of the Committee of Experts. Thirdly, the Government emphasizes in its report the recent reactivation of the Multi-institutional
Commission (which until recently dealt with issues of anti-union violence), the request for a special unit of the public prosecution service dedicated
particularly to trade unionists (without indicating the decision that was adopted), although very little progress has been made in a very low number of
cases of violence against trade unionists.

The Committee is bound to note that the situation of violence against trade unionists, the shortcomings in the operation of the criminal justice system
and the situation of impunity have been further aggravated. The high-level mission of February 2009 noted that in recent years, despite the higher level
of violence committed against trade unionists (according to information from Government officials), there have not been effective prosecutions or
convictions. The high-level mission received testimony of the general lack of independence of the judicial authorities and Government bodies in relation
to criminal cases. The Government indicated to the high-level mission that the situation of violence was generalized and denied the existence of a state
policy against the trade union movement.

The Committee notes that the high-level mission of February 2009 determined that a significant increase is required in the capacity and budget of the
Office of the Public Prosecutor of the Nation, with a view to increasing the number of prosecutors and investigators. The mission proposed that
additional resources should be allocated to existing programmes for the protection of trade unionists (there are currently 44 trade unionists benefiting
from protection measures) and witnesses, and that these programmes should be appropriately coordinated. The high-level mission considered that
measures need to be taken to actively combat any stigmatization of trade unions and the trade union movement implied by the association of trade
union activities with criminal acts. The high-level mission indicates that the trade union membership rate and the number of collective agreements is
very low.

The Committee notes the Road Map formulated by the Government after holding consultations in the National Tripartite Commission, in which it was
emphasized that consensus was not reached between workers’ and employers’ organizations. The Road Map and the Government's introduction are
summarized below:

Introduction and background
In June 2009, when the 98th Session of the International Labour Conference was held, the Ministry of Labour and Social Insurance (MTPS) of
Guatemala undertook to prepare a road map to address the observations of the Committee of Experts on the Application of Conventions and

Recommendations of the ILO.

On 2 July 2009, the MTPS requested technical assistance from the ILO for the preparation of a time-bound road map for the adoption of the
necessary measures to achieve effective compliance with ILO Convention No. 87 in Guatemala.
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In a response to this request, the first outline of the road map was received from the International Labour Standards Department of the ILO, which
was submitted for consideration by the Tripartite Commission on International Labour Affairs in Guatemala in the context of five meetings. It was only
examined in three sessions, without the road map being formulated and approved because, although the representatives of workers and employers
expressed their viewpoints, they did not reach consensus. They were also convened to a meeting on 19 November at which the sole item on the
agenda was the road map.

In view of this situation, the High Office of the Ministry of Labour and Social Insurance of Guatemala took the decision to formulate the road map
through which the State of Guatemala undertakes to implement the activities set out therein.

Strategic Objective I: Provide an effective response to all the cases submitted to the ILO Committee on Freedom of Association

The State of Guatemala, in the same way as many countries in the region, has historically been singled out on many occasions concerning the
violation of the right to organize and freedom of association, which are protected by ILO Conventions Nos 87 and 98.

In view of this situation, the current Government of the Republic of Guatemala considers it a priority to address the observations, recommendations
and complaints relating to freedom of association which have been referred to the ILO supervisory bodies, particularly those relating to the legal status
of persons who due to the exercise of their right to organize are subject to persecution, violence or intimidation.

We are aware of the need for greater attention to be paid to the follow-up investigation and conclusion of cases of violence against trade unionists,
and we therefore consider it necessary to begin with affirmative action involving an effective and periodic report to the Committee on Freedom of
Association (CFA), including measures of inter-institutional coordination with a view to the exchange of pertinent and relevant information, thereby
ensuring that it is brought to the knowledge of the ILO supervisory bodies.

Accordingly, we propose the strengthening of the prosecution unit of the Directorate of International Affairs, through the assignment of qualified
personnel devoted exclusively to this subject, with the necessary resources to carry out their activities and provide an immediate response to the
specific situation of each of the cases under investigation.

Itis also our wish to formulate an annual schedule of meetings between the Ministry of Labour (International Labour Affairs Unit) and the Office of the
Attorney-General, with a view to establishing a permanent framework for action between the two institutions.

The Directorate of International Labour Affairs will also undertake an assessment of the cases which have been concluded to bring them to the
knowledge of the CFA, as well as of specific cases of violence against trade unionists, with a view to the establishment of a mechanism for their
appropriate follow up in the relevant procedural bodies and to provide relevant and regular responses to the CFA of the ILO.

Strategic Objective II: Strengthening inter-institutional coordination machinery

Based on experience, we consider it necessary to maintain constant and permanent communication in a flexible and effective manner with
Government institutions that are closely involved in labour matters. For this purpose, the Multi-institutional Labour Commission for Labour Matters in
Guatemala is being reactivated and a list will be drawn up of the bodies which are not yet included in the above Commission, but which are closely
related to the subject matter.

Through this new system, the intention is to improve coordination between this Ministry and the related Government institutions, as a basis for
addressing labour disputes appropriately and the strengthening of industrial relations in the country.

By way of illustration, it should be noted that recent separate meetings have been held with the Advocate-General of the Nation, the Public
Prosecutor and the Attorney-General, the President of the Supreme Court of Justice, accompanied by the four magistrates of the Chamber for the
Protection of Constitutional Rights, whose remit includes labour courts, and a magistrate from the Civil Chamber, officials who on 13 October 2009 took
office for a period of five years and the Minister of Government. All of these officials were informed of the intention to address the observations,
recommendations and complaints submitted against the State of Guatemala in labour matters, and they offered full cooperation.

Strategic Objective lll: Addressing the recommendations of the CEACR for legislative reforms

A Lawyers’ Commission of the MTPS has been appointed with a view to analysing the feasibility of the recommendations for legislative reforms
proposed by the CEACR. The opinion of the Lawyers’ Commission was communicated to the former ILO technical assistance mission.

We have in our possession a list of legislative initiatives proposing the adoption of reforms to Decree No. 1441 of the Congress of the Republic and
the Labour Code, which are currently being examined by the Congress of the Republic. This shows the political will of the State of Guatemala to
resolve gradually the problems deriving from the application of Guatemalan labour law.

In addition to the above, an analysis has also been undertaken of the manner in which the Penal Code penalizes the right to strike of workers and,
taking into account the CEACR’s recommendations, there is now a study to be submitted to the state bodies for decision.

The strategy that will be applied to achieve the expected objectives has also been planned.

Attached is a matrix containing the Road Map to address the observations and recommendations of the ILO supervisory bodies with regard to
Conventions Nos 87 and 98 on the right to organize, freedom of association and collective bargaining.

The Committee observes that the measures outlined in the Road Map are either to be implemented on a constant basis or are subject to time limits,
which mainly expire on 31 December 2009, or before that date, except for the submission of draft legal reforms to the state bodies (the time limit for
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which is set at 28 February 2010) and certain aspects of the measures for the coordination of state bodies in relation to combating violence.

The mission which provided assistance for the formulation of the Road Map emphasizes in its report with regard to the issue of anti-trade union
violence: (1) the commitment of the Office of the Attorney-General to reinforce measures for the investigation of the complaints received, and in general
of any complaint relating to punishable offences against trade unions, and to submit regularly to the Ministry of Labour and Social Insurance the
available information concerning such complaints, so that it is able to reply to the supervisory bodies and particularly the Committee on Freedom of
Association; the public prosecution service indicates difficulties relating to the lack of cooperation of those lodging complaints; (2) the offer of
cooperation from the Ministry of Government, both for the protection of persons under threat and in support of the action of the labour inspectorate; (3)
the offer of cooperation of the new magistrates in the Supreme Court of Justice to alleviate the expenditure and efforts of the Ministry (inspectors)
particularly in procedures to penalize offences; (4) the new meeting of the Multi-institutional Commission established by the Ministry to strengthen the
links between the officials represented on the Commission. The meeting was attended by the new magistrate in the Supreme Court of Justice who is
responsible for labour matters, the training of judges and the modernization of labour procedures; and (5) the prosecutors provided the following figures
for cases concerning crimes against trade unionists: 31 in 2007, 32 in 2008 and 48 in 2009. The Ministry of Government indicated that a series of trade
unionists are currently receiving personal or zoned police protection and indicated its readiness to provide support through the police for action by
inspectors, when so requested.

With regard to the problem of impunity, the report of the mission indicates that the problem of impunity in Guatemala is seen as a worrying national
problem that is more practical than legislative in its nature. The press frequently reports murders, particularly of bus drivers, without those who
committed them being arrested and brought to trial. This is due, on the one hand, to the precarious nature of the system of investigation and, on the
other, the situation of the judiciary. The International Commission against Impunity in Guatemala (CICIG) indicated in its report that “Currently in
Guatemala the conditions do not favour the existence of independent and impartial judges”. Nevertheless, steps have recently been taken which could
be significant: (a) the resignation of the Prosecutor-General of the Republic and the Attorney-General, at the request of the President of the Republic,
and the appointment of a new Prosecutor-General and Attorney-General, who is a career official in the public prosecution service, on 30 July 2009,
after first consulting the CICIG; and (b) the renewal of the magistrates of the Supreme Court of Justice on 13 October 2009, following a rigorous
selection process, on which, among other bodies, views were expressed by the Commissioner of the International Commission against Impunity in
Guatemala (CICIG).

The Committee requests the Government to: (1) ensure the protection of trade unionists who are under threat of death; (2) convey to the
public prosecutors and the Supreme Court of Justice its deep concern at the slowness and ill-effectiveness of the judicial system and its
recommendation concerning the need to elucidate murders and crimes committed against trade unionists with a view to penalizing those
responsible; (3) allocate sufficient resources for these objectives, and consequently increase human and material resources, ensure
coordination between the various state bodies who may be called upon to intervene in the judicial system and train investigators; and
(4) give priority to these matters in Government policy. The Committee invites the Government to have recourse to ILO technical assistance
to resolve the grave problem of criminal impunity with regard to crimes against trade unionists.

The Committee requests the Government to provide regular information on the attainment of the objectives of the Road Map and the
administrative, judicial and legal reforms set out therein. The Committee trusts that the objectives and measures envisaged in the Road Map
will result within a reasonable period of time in crucial improvements with regard to the serious problems raised.

Finally, the Committee once again expresses its deep concern at the acts of violence against trade union leaders and members and recalls that
trade union rights can only be exercised in a climate that is free of violence. The Committee expresses the firm hope that the Government will
continue to take measures to guarantee full respect for the human rights of trade unionists and will continue providing protection measures
to all trade unionists who so request. The Committee also requests the Government to take the necessary measures without delay to
conduct the necessary investigations with a view to identifying those responsible for acts of violence against trade union leaders and
members, so that they are prosecuted and punished in accordance with the law. The Committee requests the Government to keep it
informed of any developments in this respect. The Committee nevertheless expresses its concern that the information provided by the
Government only exceptionally reports cases in which those responsible have been identified and punished, and emphasizes the need to
considerably reinforce the criminal justice system.

Legislative problems

The Committee recalls that for many years it has been commenting on the following provisions which raise problems of conformity with the
Convention:

- restrictions on the establishment of organizations in full freedom (the need to have half plus one of those working in the occupation to establish
industry trade unions, under section 215(c) of the Labour Code) and delays in the registration of trade unions or the refusal to register them;

- restrictions on the right to elect trade union leaders in full freedom (they need to be of Guatemalan origin and to be a worker in the enterprise or
economic activity in order to be elected as a trade union leader, under sections 220 and 223 of the Labour Code);

- restrictions on the right of workers’ organizations to organize their activities freely (under section 241 of the Labour Code, strikes are declared
not by the majority of those casting votes, but by a majority of the workers); the possibility of imposing compulsory arbitration in the event of a dispute
in the public transport sector and in services related to fuel, and the need to determine whether strikes for the purpose of inter-union solidarity are still
prohibited (section 4(d), (e) and (g) of Decree No. 71-86, as amended by Legislative Decree No. 35-96 of 27 March 1996); labour, civil and penal
sanctions applicable to strikes involving public officials or workers in specific enterprises (sections 390(2) and 430 of the Penal Code and Decree No.
71-86);

- the Civil Service Bill; in its previous observation, the Committee noted a Civil Service Bill which, according to the UNSITRAGUA and the
National Federation of State Workers’ Unions (FENASTEG), requires a percentage that is too high to establish unions and restricts the right to strike.
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The Committee notes the Government’s indication that the Bill was withdrawn and that in July 2008 an inter-sectoral consultation committee was
established to prepare a Bill that is consistent with the needs of the sectors involved; and

- the situation of many workers in the public sector who do not benefit from trade union rights. These workers, who are under contract under item
029 and others of the budget, should have been recruited for specific or temporary tasks, but are engaged in ordinary and permanent functions and
often do not benefit from trade union rights or other employment benefits, other than wages, and are not covered by social security or by collective
bargaining, where it exists. The Committee notes that the members of the Supreme Court of Justice indicated to the high-level mission that, in
accordance with case law, these workers enjoy the right to organize. Nevertheless, this principle in case law has not been given effect in national
practice according to technical assistance reports.

With regard to these matters, the Committee notes that, at the proposal of the 2008 high-level mission, the Tripartite Commission approved an
agreement to modernize the legislation and give better effect to Conventions Nos 87 and 98. This agreement provides for “an examination of the
dysfunctions of the current system of industrial relations” (excessive delays and procedural abuses, lack of effective enforcement of the law and of
sentences, etc.), and particularly of the machinery for the protection of the right to collective bargaining and the rights of workers’ and employers’
organizations and their members, as laid down in Conventions Nos 87 and 98, in the light of technical considerations and the comments of a
substantive and procedural nature of the ILO Committee of Experts on the Application of Conventions and Recommendations. The Committee
observes that the high-level mission undertook to provide appropriate technical assistance in relation to these matters and notes with interest that this
assistance has already started.

The Committee has received the report of the first technical assistance mission (November 2008) and of a second technical assistance mission
(January 2009), following up the high-level mission (April 2008), and of a technical assistance mission carried out in November 2009 to prepare the
Road Map of measures to give effect to the Convention called for by the Conference Committee on the Application of Standards. It observes that the
Road Map includes deadlines for the submission of draft legislation covering the legislative reforms requested by the Committee of Experts. It recalls in
this respect that a series of proposals to address the legislative problems raised were prepared by the National Tripartite Commission along with the
ILO technical assistance missions in the first quarter of 2009.

The Committee requests the Government to provide information on this matter and hopes to be able to note progress in the near future.
The Committee firmly hopes that with the technical assistance that it is receiving, the Government will be able to provide information in its
next report offering a positive assessment with regard to the various points mentioned.

Other matters

Export processing sector (maquilas). For many years, the Committee has been noting the comments made by trade union organizations on
significant problems of application of the Convention in relation to trade union rights in export processing zones (maquilas). In its 2008 observation, the
Committee noted the Government's indications that: (1) the General Labour Inspectorate of the Ministry of Labour and Social Insurance was
addressing complaints made in connection with the export processing sector, as well as developing routine inspections through the Export Processing
Inspection Unit; (2) in 2007, 19 enterprises in the sector were closed and ten were closed in 2008; (3) in 2008, a procedure of administrative
conciliation allowed the payment of benefits to workers affected by the closures in the case of ten export processing enterprises, and the workers who
decided not to make use of the conciliation procedure and opted instead to take legal action received assistance free of charge from the Office of the
Labour Ombudsman; (4) there are ten trade unions in the sector, with a total membership of 258 workers; (5) in 2007, ten complaints were dealt with
relating to violations of freedom of association rights and in six cases a settlement was reached through conciliation, and in 2008, 17 complaints were
dealt with relating to violations of Convention No. 87, and 16 are being processed; and (6) the training activities will continue on the rights established
in Conventions Nos 87 and 98 for the export processing sector, for which the Government is relying upon technical support from the ILO.

The Committee notes that the Government confines itself in its report to indicating that, during the last half of 2008 and up to now (December 2009)
61 trade unions have been registered, together with 29 collective accords, but that it does not provide information on training activities in the field of
trade union rights.

The Committee notes the recent comments of the ITUC according to which it is impossible to exercise the right to organize in export processing
zones in view of the determined opposition of the employers. Only three unions have been established in the 200 export processing zones that exist,
and the labour authorities are incapable of exercising control over the failure to comply with and the violations of the legislation in this sector.

The MSICG considers that the fact that it is impossible to establish organizations in export processing zones is a result of anti-union practices.

The Committee notes that, in its conclusions, the high-level mission of 2008 indicated that: “according to the Ministry of Labour and Social Insurance,
there are seven collective accords in the export processing sector, but only two of them date from 2007. The remainder date from 2003 and before.
With regard to trade union membership, according to the administrative authorities, there are six unions with 562 members in export processing zones,
in a context of around 200,000 workers. In the view of the executive committee of the trade union movement, there are only two unions in this sector.
Whatever the correct figure, there is clearly only a minimum level of trade union activity and collective bargaining in the export processing sector,
thereby constituting a problem in the application of Conventions Nos 87 and 98”". The Committee requests the Government to provide information
on the exercise of trade union rights in practice in export processing zones (number of trade unions, number of Worker members, number
of collective agreements and their coverage, complaints of violations of trade union rights, decisions adopted by the authorities and the
number of inspections).

Under these conditions, the Committee hopes that the Government will continue benefiting from technical assistance from the Office, so
that the Convention is given full effect in the export processing sector, and that it will continue providing information on this matter. The
Committee requests the Government to refer to the National Tripartite Commission problems which arise in relation to the exercise of trade
union rights in the export processing sector and to provide information on any developments.
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National Tripartite Commission. The Committee has received the reports on the work of the National Tripartite Commission between August 2008
and July 2009. The Committee notes that, according to technical assistance reports, this Commission is a valuable tool, although there are currently
problems relating to the recognition by all concerned of the workers’ representatives due to a division in UNSITRAGUA. Assistance needs to be
provided to the Tripartite Commission for the preparation of the documents to be discussed and the management of meetings to facilitate the adoption
of decisions or firm conclusions. The Committee endorses the opinion expressed in the technical assistance report and invites the
Government to request technical assistance on this matter, as well as for the works of the Legal Reform Subcommittee, which has prepared
the documents setting out the reforms requested by the Committee of Experts, and the functioning of the mechanisms for rapid intervention
in cases of violations of trade union rights. The Committee requests the Government to continue providing information on the work of the
National Tripartite Commission on International Labour Affairs, and that of the Legal Reform Subcommittee and the mechanism for rapid
intervention in cases. The Committee expresses the firm hope that in the near future it will be able to note that significant progress has been
made in the application of the Convention.

Myanmar

(Ratification: 1959)

The Committee notes the discussion that took place at the Conference Committee on the Application of Standards in June 2009. It also notes the
conclusions and recommendations reached by the Committee on Freedom of Association in Cases Nos 2268 and 2591 (354th Report, approved by the
Governing Body at its 305th Session, June 2009, paragraphs 154—168), and the comments submitted by the International Trade Union Confederation
(ITUC) in a communication of 26 August 2009 which refer to grave matters noted by the Committee in its previous comments.

The Committee recalls the ITUC’s previous reference to the arrest, heavy-handed interrogation and long prison sentences imposed on six workers
(Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win and Myo Min). The six workers were sentenced on 7 September 2007 to 20 years’
imprisonment for sedition and Thurein Aung, Wai Lin, Kyaw Win, and Myo Min were sentenced to an additional five years in prison for association with
the Federation of Trade Unions of Burma (FTUB) under section 17(1) of the Unlawful Associations Act and to three years for illegally crossing a border,
as a result of which their jail time amounted to 28 years in total. The Committee notes that in its 2009 comments the ITUC indicates that the six workers
appealed their convictions to the divisional court, which dismissed them, prompting them to file their appeals to the Supreme Court — which reviewed
the cases on 4 April 2008 and let the original court rulings stand.

The Committee recalls the previous allegations concerning Burma Railway Union leader U Tin Hla. According to the ITUC, U Tin Hla had been
arrested along with his entire family on 20 November 2007, and — while his family was later released — was charged and sentenced to seven years in
prison under section 19(a) of the Penal Code for possession of explosives which were, in fact, electric wires and tools in his toolbox. The ITUC had
indicated that U Tin Hla’s crime was apparently his very active efforts to organize workers from the railways and other sectors to support the popular
uprising of the Buddhist monks and people in late September 2007. In its 2009 comments, the ITUC adds that U Tin Hla remains in prison, suffering
from tuberculosis and diabetes.

In respect of Su Su Nway, who allegedly had been arrested for her actions in supporting workers’ participation in the September 2007 uprising, the
Committee notes that in its 2009 comments the ITUC states that in November 2008 Su Su Nway was convicted of encouraging assembly of persons
disturbing state tranquillity, obstructing the work of officials, and issuing communications that interfere with Myanmar’s relations with other nations. She
was sentenced to 12 years and 6 months in prison. The ITUC also indicates that at the end of 2008 three workers — Khin Maung Cho (aka. Pho Toke),
Nyo Win, and Kan Myint — employed at the A21 Soap Factory in Hlaing Thayar Industrial Zone, were sentenced to long jail terms for involvement with
exiled groups, sedition and other charges. Khin Maung Cho was sentenced to 19 years, while Kan Myint received ten years in jail and Nyo Win was
given a five-year sentence.

The Committee recalls that the ITUC had previously referred to numerous other grave violations of the Convention, including:

- the imprisonment of Myo Aung Thant, member of the All Burma Petro-Chemical Corporation Union, who has now been in jail for over 12
years after having been convicted for high treason for maintaining contacts with the FTUB (under section 122(1) of the Penal Code);

- the killing of Saw Mya Than, FTUB member and official of the Kawthoolei Education Workers’ Union (KEWU), who was allegedly murdered
by the army in retaliation for a rebel attack, and in respect of whose murder the Committee on Freedom of Association had requested the Government
to institute an independent inquiry in the framework of Case No. 2268;

- the disappearance on 22 September 2007 of Lay Lay Mon, a female labour activist who is a former political prisoner, after helping organize
workers to support protesting monks and citizens in the uprising in Yangon; she was believed to be incarcerated in Insein prison but there was no news
of if, or when, she would be brought to trial;

- the disappearance of labour activist Myint Soe during the last week of September 2007 after being active in engaging with workers to
increase their involvement in the September uprising;

- the arrest by the military authorities on 8 and 9 August 2006 of seven members of the family of the FTUB member and activist Thein Win at
their house in the Kyun Tharyar section of Pegu city. While in detention, several male members of the family were tortured while being interrogated. On
3 and 4 September 2006, the authorities released four of the family members. But three of Thein Win’s siblings (Tin Oo, Kyi Thein and Chaw Su
Hlaing) were sentenced to 18 years in jail under sections 17(1) and (2) of the Unlawful Associations Act. Tin Oo suffered such intensive torture during
detention that he has now become mentally unstable and there are fears for his health;

- the arrest in March 2006 of five underground democracy and labour activists for a variety of offences connected to efforts to provide
information to the FTUB and other organizations considered as illegal by the regime, and to organize peaceful anti-SPDC demonstrations. All five were
sentenced to long prison terms and four were serving those terms in Insein prison (U Aung Thein, 76 years old, sentenced to 20 years; Khin Maung
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Win, sentenced to 17 years; Ma Khin Mar Soe, 17 years; Ma Thein Thein Aye, 11 years; and U Aung Moe, 78 years old, sentenced to 20 years);

- the intimidation by the army of the 934 workers at Hae Wae Garment, located in South Okkapala Township in Yangon, who went on strike on
2 May 2006 to demand better terms and conditions of work. The 48 workers allowed to meet with the authorities were forced to sign a written statement
that indicated that there were no problems at the factory;

- the arrest and sentencing to a four-year prison term with hard labour of Naw Bey Bey, an activist member of the Karen Health Workers’ Union
(KHWU); she was supposedly held in Toungoo;

- the arrest, torture and killing of Saw Thoo Di, aka. Saw Ther Paw, a Karen Agricultural Workers’ Union (KAWU) committee member from
Kya-Inn township, Karen State, by an armed column of Infantry Battalion 83 outside his village on 28 April 2006;

- the shelling of the Pha village with mortars and rocket propelled grenades by Light Infantry Battalion 308 which had been sent by the SPDC
military upon learning that, on 30 April 2006, the FTUB and Federation of Trade Unions — Kawthoolei (FTUK) were preparing a May Day workers’ rights
commemoration; and

- the arrest, torture, and sentencing by a special court established in prison of ten FTUB activists to prison sentences, from three to 25 years,
for having used satellite phones to convey information to the ILO and to the international trade union movement through an intermediation by the
FTUB.

As concerns the six workers arrested for allegedly participating in a May Day 2007 event, the Committee notes that the statement of the Government
representative to the Conference Committee repeats the Government's previous indication that they had not been arrested for holding a May Day
event, but for breach of existing laws and for their involvement in unlawful activities and attempted terrorist acts in the country. There was solid
evidence that those persons had been receiving instructions, training and financial assistance from the FTUB, a terrorist group in exile and unlawful
association which masterminded bombings and terrorist acts to incite public unrest in the country. The Government representative further stated that
any request to release them immediately constituted an infringement upon national sovereignty and was contradictory to the basic principles of public
international law and Article 8 of the Convention, which stipulates that the law of the land should be respected.

With respect to U Tin Hla, the Committee notes that the statement of the Government representative to the Conference Committee reiterates the
Government's previous indication that U Tin Hla was neither a leader nor a member of a labour union, but had worked as a supervisor for Myanmar
Railways, which had no union. He had been caught by the police when committing the crime of possessing ammunition and had been subsequently
charged and sentenced. As regards the ITUC'’s other allegations of the murder, detention, torture, arrest and sentencing of trade unionists, the
Government states that the persons referred to were not arrested and convicted for having engaged in trade union activity but for having incited hatred
of and contempt for the Government.

The Committee can only deplore the fact that the Government in its report largely confines itself to its previous observations — referring to the FTUB
as a terrorist organization and indicating peremptorily that the numerous persons referred to were convicted for breaches of existing laws and inciting
hatred of the Government — while failing to provide any evidence of measures taken to implement the Committee’s previous requests. Once again, the
Committee deeply regrets the dismissive tone of the Government's reply and the paucity of the information provided, which is in stark contrast to the
extreme gravity of the issues raised by ITUC. The Committee once again strongly condemns the view expressed by the Government that comments
made by workers’ organizations under article 23 of the ILO Constitution and recommendations made by the ILO supervisory bodies to remedy
violations of the fundamental rights of workers constitute interference in internal affairs, emphasizing in this regard that the membership of a State in
the International Labour Organization carries with it the obligation to respect in national legislation freedom of association principles and the
Conventions which the State has freely ratified including Convention No. 87.

The Committee once again stresses that respect for the right to life and other civil liberties is a fundamental prerequisite for the exercise of the rights
contained in the Convention and workers and employers should be able to exercise their freedom of association rights in a climate of complete freedom
and security, free from violence and threats. Furthermore, as regards the reported torture, cruelty and ill-treatment, the Committee once again points
out that trade unionists, like all other individuals, should enjoy the safeguards provided by the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights and governments should give the necessary instructions to ensure that no detainee suffers such
treatment (see General Survey of 1994 on freedom of association and collective bargaining, paragraph 30).

Finally, recalling that there is currently no legal basis to the respect for, and realization of, freedom of association in Myanmar, the Committee once
again recalls that while trade unions are expected under Article 8 of the Convention to respect the law of the land, ‘{tlhe law of the land shall not be
such as to impair, nor shall it be so applied as to impair, the guarantees provided for in this Convention”. The authorities should not interfere with
legitimate trade union activities through arbitrary arrest or detention and allegations of criminal conduct should not be used to harass trade unionists by
reason of their union membership or activities.

The Committee therefore once again moststrongly deplores the serious alleged acts of murder, arrest, detention, torture and sentencing to many
years of imprisonment of trade unionists for the exercise of ordinary trade union activities, including the mere sending of information to the FTUB and
participation in May Day activities.The Committee once again urges, the Government to provide information on measures adopted and
instructions issued without delay so as to ensure respect for the fundamental civil liberties of trade union members and officers and to take
all necessary measures to secure the immediate release of Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win, Myo Min, and all
those who have been imprisoned for the exercise of trade union activities immediately and to ensure that no worker is sanctioned for the
exercise of such activities, in particular for having contacts with workers’ organizations of their own choosing. Furthermore, recalling that
the right of workers and employers to freely establish and join organizations of their own choosing cannot exist unless such freedom is
established and recognized both in law and in practice, the Committee once again urges the Government to indicate all measures taken,
including instructions issued, to ensure the free operation of any form of organization of collective representation of workers, freely chosen
by them to defend and promote their economic and social interests, including organizations which operate in exile.
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The Committee recalls the issues it has been raising over the years with respect to the legislative framework, including the prohibition of trade unions
and the absence of any legal basis for freedom of association in Myanmar (repressive anti-union legislation, obscure legislative framework, military
orders and decrees further limiting freedom of association, a single trade union system established in the 1964 Law and an unclear constitutional
framework); the Federation of Trade Unions of Burma (FTUB) forced to work underground and accused of terrorism; “workers’ committees” organized
by the authorities; and the repression of seafarers even overseas and the denial of their right to be represented by the Seafarers’ Union of Burma
(SUB) which is affiliated to the FTUB and the International Transport Workers’ Federation (ITF).

The Committee further recalls that, for several years, it has indicated that there exist some pieces of legislation containing important restrictions to
freedom of association or provisions which, although not directly aimed at freedom of association, can be applied in a manner that seriously impairs the
exercise of the right to organize. More specifically: (1) Order No. 6/88 of 30 September 1988 provides that the “organizations shall apply for permission
to form to the Ministry of Home and Religious Affairs” (section 3(a)), and states that any person found guilty of being a member of, or aiding and
abetting, or using the paraphernalia of, organizations that are not permitted, shall be punished with imprisonment for a term which may extend to three
years (section 7); (2) Order No. 2/88 prohibits the gathering, walking or marching in procession by a group of five or more people regardless of whether
the act is with the intention of creating a disturbance or of committing a crime; (3) the Unlawful Association Act of 1908 provides that whoever is a
member of an unlawful association, or takes part in meetings of any such association, or contributes or receives or solicits any contribution for the
purpose of any such association, or in any way assists the operations of any such association, shall be punished with imprisonment for a term which
shall not be less than two years and more than three years and shall also be liable to a fine (section 17.1); (4) the 1926 Trade Union Act requires that
50 per cent of workers must belong to a trade union for it to be legally recognized; (5) the 1964 Law Defining the Fundamental Rights and
Responsibilities of the People’s Workers establishes a compulsory system for the organization and representation of workers and imposes a single
trade union; and (6) the 1929 Trade Disputes Act contains numerous prohibitions of the right to strike and empowers the President to refer trade
disputes to courts of inquiry or to industrial courts.

Recalling that it had previously requested a detailed report on the measures taken to address the above-noted legislative matters, the Committee
deeply regrets that the Government limits itself to repeating previously submitted information on the adoption of the Constitution and upcoming legal
reforms. The Government reiterates that several sections of the Constitution would give effect to the provisions of the Convention (paragraph 96 of
Chapter 1V, paragraphs 353, 354 and 355 of Chapter VIII, and Schedule One, Union Legislative List, in Chapter XV) and repeats that, once the
Constitution comes into force, pursuant to its provisions, national legislation would be reviewed and new laws drafted, including the Trade Union Law,
and that they would be in line with Convention No. 87. In respect of the legislation, the Committee also notes that according to the Government the
FTUB had been declared a terrorist organization by the Ministry of Home Affairs in Declaration No. 1/2006, and was also an unlawful association under
the Unlawful Associations Act, 1908.

With regard to the Government’s indications, the Committee further notes that in its conclusions the Conference Committee, wishing to highlight the
intrinsic link between freedom of association and democracy, observed with regret that the Government had undertaken a road map for the latter
without ensuring the basic requisites for the former. The Conference Committee also called upon the Government to take concrete steps urgently, with
the full and genuine participation of all sectors of society regardless of their political views, to ensure that the Constitution, the legislation and the
practice were fully brought into line with the Convention.

Finally, the Committee recalls its previous observation that there was currently no legal basis for the respect for, and realization of, freedom of
association in Myanmar and that the broad exclusionary clause of article 354 of the Constitution subjects the exercise of this right ‘to the laws enacted
for State security, prevalence of law and order, community peace and tranquillity or public order and morality”. In this respect the Committee had noted
with deep regret that the drafting of article 354 of the Constitution may continue to give rise to continued violations of freedom of association in law and
practice. Recalling the particularly serious and urgent issues that it has been raising for nearly 20 years now, the Committee must once again deplore
the Government's persistent failure to take any measures to remedy the legislative situation which constitutes a serious and ongoing breach by the
Government of its obligations flowing from its voluntary ratification of the Convention. Furthermore, the Committee once again deeply regrets the
exclusion from any meaningful consultation of the social partners and civil society as a whole, which would be a necessary foundation for the
establishment of a legislative framework on the particularly serious and urgent issues raised in relation to the application of the Convention.

In these circumstances, the Committee once again urges the Government to furnish without delay a detailed report on the concrete
measures taken, with the full and genuine participation of all sectors of society regardless of their political views, to enact legislation
guaranteeing to all workers and employers the right to establish and join organizations of their own choosing, as well as the rights of these
organizations to exercise their activities and formulate their programmes and to affiliate with federations, confederations and international
organizations of their own choosing without interference from the public authorities. It further urges the Government in the strongest terms
to immediately repeal Orders Nos 2/88 and 6/88, the Unlawful Association Act, and Declaration No. 1/2006 of the Ministry of Home Affairs, so
that they cannot be applied in a manner that would infringe upon the rights of workers’ and employers’ organizations. The Committee once
again requests the Government to communicate any steps taken towards the adoption of draft laws, orders or instructions to guarantee
freedom of association so that it may examine their conformity with the provisions of the Convention.

The Committee notes that the Conference Committee, recalling its previous conclusion that the persistence of forced labour could not be
disassociated from the prevailing situation of a complete absence of freedom of association and the systematic persecution of those who tried to
organize, called upon the Government to accept an extension of the ILO presence to cover the matters relating to Convention No. 87.Noting the
indication in the Government’s report that an extension of the ILO presence to cover the matters related to the Convention was under
consideration, the Committee expresses the firm hope that the Government will be in a position to accept such an extension in the very
near future.

The Committee notes the discussion that took place at the Conference Committee on the Application of Standards in June 2009. It also notes the
conclusions and recommendations reached by the Committee on Freedom of Association in Cases Nos 2268 and 2591 (354th Report, approved by the
Governing Body at its 305th Session, June 2009, paragraphs 154-168), and the comments submitted by the International Trade Union Confederation
(ITUC) in a communication of 26 August 2009 which refer to grave matters noted by the Committee in its previous comments.
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The Committee recalls the ITUC’s previous reference to the arrest, heavy-handed interrogation and long prison sentences imposed on six workers
(Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win and Myo Min). The six workers were sentenced on 7 September 2007 to 20 years’
imprisonment for sedition and Thurein Aung, Wai Lin, Kyaw Win, and Myo Min were sentenced to an additional five years in prison for association with
the Federation of Trade Unions of Burma (FTUB) under section 17(1) of the Unlawful Associations Act and to three years for illegally crossing a border,
as a result of which their jail time amounted to 28 years in total. The Committee notes that in its 2009 comments the ITUC indicates that the six workers
appealed their convictions to the divisional court, which dismissed them, prompting them to file their appeals to the Supreme Court — which reviewed
the cases on 4 April 2008 and let the original court rulings stand.

The Committee recalls the previous allegations concerning Burma Railway Union leader U Tin Hla. According to the ITUC, U Tin Hla had been
arrested along with his entire family on 20 November 2007, and — while his family was later released — was charged and sentenced to seven years in
prison under section 19(a) of the Penal Code for possession of explosives which were, in fact, electric wires and tools in his toolbox. The ITUC had
indicated that U Tin Hla’s crime was apparently his very active efforts to organize workers from the railways and other sectors to support the popular
uprising of the Buddhist monks and people in late September 2007. In its 2009 comments, the ITUC adds that U Tin Hla remains in prison, suffering
from tuberculosis and diabetes.

In respect of Su Su Nway, who allegedly had been arrested for her actions in supporting workers’ participation in the September 2007 uprising, the
Committee notes that in its 2009 comments the ITUC states that in November 2008 Su Su Nway was convicted of encouraging assembly of persons
disturbing state tranquillity, obstructing the work of officials, and issuing communications that interfere with Myanmar's relations with other nations. She
was sentenced to 12 years and 6 months in prison. The ITUC also indicates that at the end of 2008 three workers — Khin Maung Cho (aka. Pho Toke),
Nyo Win, and Kan Myint — employed at the A21 Soap Factory in Hlaing Thayar Industrial Zone, were sentenced to long jail terms for involvement with
exiled groups, sedition and other charges. Khin Maung Cho was sentenced to 19 years, while Kan Myint received ten years in jail and Nyo Win was
given a five-year sentence.

The Committee recalls that the ITUC had previously referred to numerous other grave violations of the Convention, including:

- the imprisonment of Myo Aung Thant, member of the All Burma Petro-Chemical Corporation Union, who has now been in jail for over 12
years after having been convicted for high treason for maintaining contacts with the FTUB (under section 122(1) of the Penal Code);

- the killing of Saw Mya Than, FTUB member and official of the Kawthoolei Education Workers’ Union (KEWU), who was allegedly murdered
by the army in retaliation for a rebel attack, and in respect of whose murder the Committee on Freedom of Association had requested the Government
to institute an independent inquiry in the framework of Case No. 2268;

- the disappearance on 22 September 2007 of Lay Lay Mon, a female labour activist who is a former political prisoner, after helping organize
workers to support protesting monks and citizens in the uprising in Yangon; she was believed to be incarcerated in Insein prison but there was no news
of if, or when, she would be brought to trial;

- the disappearance of labour activist Myint Soe during the last week of September 2007 after being active in engaging with workers to
increase their involvement in the September uprising;

- the arrest by the military authorities on 8 and 9 August 2006 of seven members of the family of the FTUB member and activist Thein Win at
their house in the Kyun Tharyar section of Pegu city. While in detention, several male members of the family were tortured while being interrogated. On
3 and 4 September 2006, the authorities released four of the family members. But three of Thein Win’s siblings (Tin Oo, Kyi Thein and Chaw Su
Hlaing) were sentenced to 18 years in jail under sections 17(1) and (2) of the Unlawful Associations Act. Tin Oo suffered such intensive torture during
detention that he has now become mentally unstable and there are fears for his health;

- the arrest in March 2006 of five underground democracy and labour activists for a variety of offences connected to efforts to provide
information to the FTUB and other organizations considered as illegal by the regime, and to organize peaceful anti-SPDC demonstrations. All five were
sentenced to long prison terms and four were serving those terms in Insein prison (U Aung Thein, 76 years old, sentenced to 20 years; Khin Maung
Win, sentenced to 17 years; Ma Khin Mar Soe, 17 years; Ma Thein Thein Aye, 11 years; and U Aung Moe, 78 years old, sentenced to 20 years);

- the intimidation by the army of the 934 workers at Hae Wae Garment, located in South Okkapala Township in Yangon, who went on strike on
2 May 2006 to demand better terms and conditions of work. The 48 workers allowed to meet with the authorities were forced to sign a written statement
that indicated that there were no problems at the factory;

- the arrest and sentencing to a four-year prison term with hard labour of Naw Bey Bey, an activist member of the Karen Health Workers’ Union
(KHWU); she was supposedly held in Toungoo;

- the arrest, torture and killing of Saw Thoo Di, aka. Saw Ther Paw, a Karen Agricultural Workers’ Union (KAWU) committee member from
Kya-Inn township, Karen State, by an armed column of Infantry Battalion 83 outside his village on 28 April 2006;

- the shelling of the Pha village with mortars and rocket propelled grenades by Light Infantry Battalion 308 which had been sent by the SPDC
military upon learning that, on 30 April 2006, the FTUB and Federation of Trade Unions — Kawthoolei (FTUK) were preparing a May Day workers' rights
commemoration; and

- the arrest, torture, and sentencing by a special court established in prison of ten FTUB activists to prison sentences, from three to 25 years,
for having used satellite phones to convey information to the ILO and to the international trade union movement through an intermediation by the
FTUB.
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As concerns the six workers arrested for allegedly participating in a May Day 2007 event, the Committee notes that the statement of the Government
representative to the Conference Committee repeats the Government's previous indication that they had not been arrested for holding a May Day
event, but for breach of existing laws and for their involvement in unlawful activities and attempted terrorist acts in the country. There was solid
evidence that those persons had been receiving instructions, training and financial assistance from the FTUB, a terrorist group in exile and unlawful
association which masterminded bombings and terrorist acts to incite public unrest in the country. The Government representative further stated that
any request to release them immediately constituted an infringement upon national sovereignty and was contradictory to the basic principles of public
international law and Article 8 of the Convention, which stipulates that the law of the land should be respected.

With respect to U Tin Hla, the Committee notes that the statement of the Government representative to the Conference Committee reiterates the
Government's previous indication that U Tin Hla was neither a leader nor a member of a labour union, but had worked as a supervisor for Myanmar
Railways, which had no union. He had been caught by the police when committing the crime of possessing ammunition and had been subsequently
charged and sentenced. As regards the ITUC's other allegations of the murder, detention, torture, arrest and sentencing of trade unionists, the
Government states that the persons referred to were not arrested and convicted for having engaged in trade union activity but for having incited hatred
of and contempt for the Government.

The Committee can only deplore the fact that the Government in its report largely confines itself to its previous observations - referring to the FTUB
as a terrorist organization and indicating peremptorily that the numerous persons referred to were convicted for breaches of existing laws and inciting
hatred of the Government — while failing to provide any evidence of measures taken to implement the Committee’s previous requests. Once again, the
Committee deeply regrets the dismissive tone of the Government's reply and the paucity of the information provided, which is in stark contrast to the
extreme gravity of the issues raised by ITUC. The Committee once again strongly condemns the view expressed by the Government that comments
made by workers’ organizations under article 23 of the ILO Constitution and recommendations made by the ILO supervisory bodies to remedy
violations of the fundamental rights of workers constitute interference in internal affairs, emphasizing in this regard that the membership of a State in
the International Labour Organization carries with it the obligation to respect in national legislation freedom of association principles and the
Conventions which the State has freely ratified including Convention No. 87.

The Committee once again stresses that respect for the right to life and other civil liberties is a fundamental prerequisite for the exercise of the rights
contained in the Convention and workers and employers should be able to exercise their freedom of association rights in a climate of complete freedom
and security, free from violence and threats. Furthermore, as regards the reported torture, cruelty and ill-treatment, the Committee once again points
out that trade unionists, like all other individuals, should enjoy the safeguards provided by the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights and governments should give the necessary instructions to ensure that no detainee suffers such
treatment (see General Survey of 1994 on freedom of association and collective bargaining, paragraph 30).

Finally, recalling that there is currently no legal basis to the respect for, and realization of, freedom of association in Myanmar, the Committee once
again recalls that while trade unions are expected under Article 8 of the Convention to respect the law of the land, ‘t]he law of the land shall not be
such as to impair, nor shall it be so applied as to impair, the guarantees provided for in this Convention”. The authorities should not interfere with
legitimate trade union activities through arbitrary arrest or detention and allegations of criminal conduct should not be used to harass trade unionists by
reason of their union membership or activities.

The Committee therefore once again moststrongly deplores the serious alleged acts of murder, arrest, detention, torture and sentencing to many
years of imprisonment of trade unionists for the exercise of ordinary trade union activities, including the mere sending of information to the FTUB and
participation in May Day activities.The Committee once again urges, the Government to provide information on measures adopted and
instructions issued without delay so as to ensure respect for the fundamental civil liberties of trade union members and officers and to take
all necessary measures to secure the immediate release of Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win, Myo Min, and all
those who have been imprisoned for the exercise of trade union activities immediately and to ensure that no worker is sanctioned for the
exercise of such activities, in particular for having contacts with workers’ organizations of their own choosing. Furthermore, recalling that
the right of workers and employers to freely establish and join organizations of their own choosing cannot exist unless such freedom is
established and recognized both in law and in practice, the Committee once again urges the Government to indicate all measures taken,
including instructions issued, to ensure the free operation of any form of organization of collective representation of workers, freely chosen
by them to defend and promote their economic and social interests, including organizations which operate in exile.

The Committee recalls the issues it has been raising over the years with respect to the legislative framework, including the prohibition of trade unions
and the absence of any legal basis for freedom of association in Myanmar (repressive anti-union legislation, obscure legislative framework, military
orders and decrees further limiting freedom of association, a single trade union system established in the 1964 Law and an unclear constitutional
framework); the Federation of Trade Unions of Burma (FTUB) forced to work underground and accused of terrorism; “workers’ committees” organized
by the authorities; and the repression of seafarers even overseas and the denial of their right to be represented by the Seafarers’ Union of Burma
(SUB) which is affiliated to the FTUB and the International Transport Workers’ Federation (ITF).

The Committee further recalls that, for several years, it has indicated that there exist some pieces of legislation containing important restrictions to
freedom of association or provisions which, although not directly aimed at freedom of association, can be applied in a manner that seriously impairs the
exercise of the right to organize. More specifically: (1) Order No. 6/88 of 30 September 1988 provides that the “organizations shall apply for permission
to form to the Ministry of Home and Religious Affairs” (section 3(a)), and states that any person found guilty of being a member of, or aiding and
abetting, or using the paraphernalia of, organizations that are not permitted, shall be punished with imprisonment for a term which may extend to three
years (section 7); (2) Order No. 2/88 prohibits the gathering, walking or marching in procession by a group of five or more people regardless of whether
the act is with the intention of creating a disturbance or of committing a crime; (3) the Unlawful Association Act of 1908 provides that whoever is a
member of an unlawful association, or takes part in meetings of any such association, or contributes or receives or solicits any contribution for the
purpose of any such association, or in any way assists the operations of any such association, shall be punished with imprisonment for a term which
shall not be less than two years and more than three years and shall also be liable to a fine (section 17.1); (4) the 1926 Trade Union Act requires that
50 per cent of workers must belong to a trade union for it to be legally recognized; (5) the 1964 Law Defining the Fundamental Rights and
Responsibilities of the People’s Workers establishes a compulsory system for the organization and representation of workers and imposes a single
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trade union; and (6) the 1929 Trade Disputes Act contains numerous prohibitions of the right to strike and empowers the President to refer trade
disputes to courts of inquiry or to industrial courts.

Recalling that it had previously requested a detailed report on the measures taken to address the above-noted legislative matters, the Committee
deeply regrets that the Government limits itself to repeating previously submitted information on the adoption of the Constitution and upcoming legal
reforms. The Government reiterates that several sections of the Constitution would give effect to the provisions of the Convention (paragraph 96 of
Chapter IV, paragraphs 353, 354 and 355 of Chapter VIII, and Schedule One, Union Legislative List, in Chapter XV) and repeats that, once the
Constitution comes into force, pursuant to its provisions, national legislation would be reviewed and new laws drafted, including the Trade Union Law,
and that they would be in line with Convention No. 87. In respect of the legislation, the Committee also notes that according to the Government the
FTUB had been declared a terrorist organization by the Ministry of Home Affairs in Declaration No. 1/2006, and was also an unlawful association under
the Unlawful Associations Act, 1908.

With regard to the Government’s indications, the Committee further notes that in its conclusions the Conference Committee, wishing to highlight the
intrinsic link between freedom of association and democracy, observed with regret that the Government had undertaken a road map for the latter
without ensuring the basic requisites for the former. The Conference Committee also called upon the Government to take concrete steps urgently, with
the full and genuine participation of all sectors of society regardless of their political views, to ensure that the Constitution, the legislation and the
practice were fully brought into line with the Convention.

Finally, the Committee recalls its previous observation that there was currently no legal basis for the respect for, and realization of, freedom of
association in Myanmar and that the broad exclusionary clause of article 354 of the Constitution subjects the exercise of this right “to the laws enacted
for State security, prevalence of law and order, community peace and tranquillity or public order and morality”. In this respect the Committee had noted
with deep regret that the drafting of article 354 of the Constitution may continue to give rise to continued violations of freedom of association in law and
practice. Recalling the particularly serious and urgent issues that it has been raising for nearly 20 years now, the Committee must once again deplore
the Government's persistent failure to take any measures to remedy the legislative situation which constitutes a serious and ongoing breach by the
Government of its obligations flowing from its voluntary ratification of the Convention. Furthermore, the Committee once again deeply regrets the
exclusion from any meaningful consultation of the social partners and civil society as a whole, which would be a necessary foundation for the
establishment of a legislative framework on the particularly serious and urgent issues raised in relation to the application of the Convention.

In these circumstances, the Committee once again urges the Government to furnish without delay a detailed report on the concrete
measures taken, with the full and genuine participation of all sectors of society regardless of their political views, to enact legislation
guaranteeing to all workers and employers the right to establish and join organizations of their own choosing, as well as the rights of these
organizations to exercise their activities and formulate their programmes and to affiliate with federations, confederations and international
organizations of their own choosing without interference from the public authorities. It further urges the Government in the strongest terms
to immediately repeal Orders Nos 2/88 and 6/88, the Unlawful Association Act, and Declaration No. 1/2006 of the Ministry of Home Affairs, so
that they cannot be applied in a manner that would infringe upon the rights of workers’ and employers’ organizations. The Committee once
again requests the Government to communicate any steps taken towards the adoption of draft laws, orders or instructions to guarantee
freedom of association so that it may examine their conformity with the provisions of the Convention.

The Committee notes that the Conference Committee, recalling its previous conclusion that the persistence of forced labour could not be
disassociated from the prevailing situation of a complete absence of freedom of association and the systematic persecution of those who tried to
organize, called upon the Government to accept an extension of the ILO presence to cover the matters relating to Convention No. 87.Noting the
indication in the Government’s report that an extension of the ILO presence to cover the matters related to the Convention was under
consideration, the Committee expresses the firm hope that the Government will be in a position to accept such an extension in the very
near future.

The Committee notes the discussion that took place at the Conference Committee on the Application of Standards in June 2009. It also notes the
conclusions and recommendations reached by the Committee on Freedom of Association in Cases Nos 2268 and 2591 (354th Report, approved by the
Governing Body at its 305th Session, June 2009, paragraphs 154—168), and the comments submitted by the International Trade Union Confederation
(ITUC) in a communication of 26 August 2009 which refer to grave matters noted by the Committee in its previous comments.

The Committee recalls the ITUC’s previous reference to the arrest, heavy-handed interrogation and long prison sentences imposed on six workers
(Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win and Myo Min). The six workers were sentenced on 7 September 2007 to 20 years’
imprisonment for sedition and Thurein Aung, Wai Lin, Kyaw Win, and Myo Min were sentenced to an additional five years in prison for association with
the Federation of Trade Unions of Burma (FTUB) under section 17(1) of the Unlawful Associations Act and to three years for illegally crossing a border,
as a result of which their jail time amounted to 28 years in total. The Committee notes that in its 2009 comments the ITUC indicates that the six workers
appealed their convictions to the divisional court, which dismissed them, prompting them to file their appeals to the Supreme Court — which reviewed
the cases on 4 April 2008 and let the original court rulings stand.

The Committee recalls the previous allegations concerning Burma Railway Union leader U Tin Hla. According to the ITUC, U Tin Hla had been
arrested along with his entire family on 20 November 2007, and — while his family was later released — was charged and sentenced to seven years in
prison under section 19(a) of the Penal Code for possession of explosives which were, in fact, electric wires and tools in his toolbox. The ITUC had
indicated that U Tin Hla’s crime was apparently his very active efforts to organize workers from the railways and other sectors to support the popular
uprising of the Buddhist monks and people in late September 2007. In its 2009 comments, the ITUC adds that U Tin Hla remains in prison, suffering
from tuberculosis and diabetes.

In respect of Su Su Nway, who allegedly had been arrested for her actions in supporting workers’ participation in the September 2007 uprising, the
Committee notes that in its 2009 comments the ITUC states that in November 2008 Su Su Nway was convicted of encouraging assembly of persons
disturbing state tranquillity, obstructing the work of officials, and issuing communications that interfere with Myanmar’s relations with other nations. She
was sentenced to 12 years and 6 months in prison. The ITUC also indicates that at the end of 2008 three workers — Khin Maung Cho (aka. Pho Toke),
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Nyo Win, and Kan Myint — employed at the A21 Soap Factory in Hlaing Thayar Industrial Zone, were sentenced to long jail terms for involvement with
exiled groups, sedition and other charges. Khin Maung Cho was sentenced to 19 years, while Kan Myint received ten years in jail and Nyo Win was
given a five-year sentence.

The Committee recalls that the ITUC had previously referred to numerous other grave violations of the Convention, including:

- the imprisonment of Myo Aung Thant, member of the All Burma Petro-Chemical Corporation Union, who has now been in jail for over 12
years after having been convicted for high treason for maintaining contacts with the FTUB (under section 122(1) of the Penal Code);

- the killing of Saw Mya Than, FTUB member and official of the Kawthoolei Education Workers’ Union (KEWU), who was allegedly murdered
by the army in retaliation for a rebel attack, and in respect of whose murder the Committee on Freedom of Association had requested the Government
to institute an independent inquiry in the framework of Case No. 2268;

- the disappearance on 22 September 2007 of Lay Lay Mon, a female labour activist who is a former political prisoner, after helping organize
workers to support protesting monks and citizens in the uprising in Yangon; she was believed to be incarcerated in Insein prison but there was no news
of if, or when, she would be brought to trial;

- the disappearance of labour activist Myint Soe during the last week of September 2007 after being active in engaging with workers to
increase their involvement in the September uprising;

- the arrest by the military authorities on 8 and 9 August 2006 of seven members of the family of the FTUB member and activist Thein Win at
their house in the Kyun Tharyar section of Pegu city. While in detention, several male members of the family were tortured while being interrogated. On
3 and 4 September 2006, the authorities released four of the family members. But three of Thein Win’s siblings (Tin Oo, Kyi Thein and Chaw Su
Hlaing) were sentenced to 18 years in jail under sections 17(1) and (2) of the Unlawful Associations Act. Tin Oo suffered such intensive torture during
detention that he has now become mentally unstable and there are fears for his health;

- the arrest in March 2006 of five underground democracy and labour activists for a variety of offences connected to efforts to provide
information to the FTUB and other organizations considered as illegal by the regime, and to organize peaceful anti-SPDC demonstrations. All five were
sentenced to long prison terms and four were serving those terms in Insein prison (U Aung Thein, 76 years old, sentenced to 20 years; Khin Maung
Win, sentenced to 17 years; Ma Khin Mar Soe, 17 years; Ma Thein Thein Aye, 11 years; and U Aung Moe, 78 years old, sentenced to 20 years);

- the intimidation by the army of the 934 workers at Hae Wae Garment, located in South Okkapala Township in Yangon, who went on strike on
2 May 2006 to demand better terms and conditions of work. The 48 workers allowed to meet with the authorities were forced to sign a written statement
that indicated that there were no problems at the factory;

- the arrest and sentencing to a four-year prison term with hard labour of Naw Bey Bey, an activist member of the Karen Health Workers’ Union
(KHWU); she was supposedly held in Toungoo;

- the arrest, torture and killing of Saw Thoo Di, aka. Saw Ther Paw, a Karen Agricultural Workers” Union (KAWU) committee member from
Kya-Inn township, Karen State, by an armed column of Infantry Battalion 83 outside his village on 28 April 2006;

- the shelling of the Pha village with mortars and rocket propelled grenades by Light Infantry Battalion 308 which had been sent by the SPDC
military upon learning that, on 30 April 2006, the FTUB and Federation of Trade Unions — Kawthoolei (FTUK) were preparing a May Day workers’ rights
commemoration; and

- the arrest, torture, and sentencing by a special court established in prison of ten FTUB activists to prison sentences, from three to 25 years,
for having used satellite phones to convey information to the ILO and to the international trade union movement through an intermediation by the
FTUB.

As concerns the six workers arrested for allegedly participating in a May Day 2007 event, the Committee notes that the statement of the Government
representative to the Conference Committee repeats the Government's previous indication that they had not been arrested for holding a May Day
event, but for breach of existing laws and for their involvement in unlawful activities and attempted terrorist acts in the country. There was solid
evidence that those persons had been receiving instructions, training and financial assistance from the FTUB, a terrorist group in exile and unlawful
association which masterminded bombings and terrorist acts to incite public unrest in the country. The Government representative further stated that
any request to release them immediately constituted an infringement upon national sovereignty and was contradictory to the basic principles of public
international law and Article 8 of the Convention, which stipulates that the law of the land should be respected.

With respect to U Tin Hla, the Committee notes that the statement of the Government representative to the Conference Committee reiterates the
Government's previous indication that U Tin Hla was neither a leader nor a member of a labour union, but had worked as a supervisor for Myanmar
Railways, which had no union. He had been caught by the police when committing the crime of possessing ammunition and had been subsequently
charged and sentenced. As regards the ITUC'’s other allegations of the murder, detention, torture, arrest and sentencing of trade unionists, the
Government states that the persons referred to were not arrested and convicted for having engaged in trade union activity but for having incited hatred
of and contempt for the Government.

The Committee can only deplore the fact that the Government in its report largely confines itself to its previous observations — referring to the FTUB
as a terrorist organization and indicating peremptorily that the numerous persons referred to were convicted for breaches of existing laws and inciting
hatred of the Government — while failing to provide any evidence of measures taken to implement the Committee’s previous requests. Once again, the
Committee deeply regrets the dismissive tone of the Government's reply and the paucity of the information provided, which is in stark contrast to the
extreme gravity of the issues raised by ITUC. The Committee once again strongly condemns the view expressed by the Government that comments
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made by workers’ organizations under article 23 of the ILO Constitution and recommendations made by the ILO supervisory bodies to remedy
violations of the fundamental rights of workers constitute interference in internal affairs, emphasizing in this regard that the membership of a State in
the International Labour Organization carries with it the obligation to respect in national legislation freedom of association principles and the
Conventions which the State has freely ratified including Convention No. 87.

The Committee once again stresses that respect for the right to life and other civil liberties is a fundamental prerequisite for the exercise of the rights
contained in the Convention and workers and employers should be able to exercise their freedom of association rights in a climate of complete freedom
and security, free from violence and threats. Furthermore, as regards the reported torture, cruelty and ill-treatment, the Committee once again points
out that trade unionists, like all other individuals, should enjoy the safeguards provided by the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights and governments should give the necessary instructions to ensure that no detainee suffers such
treatment (see General Survey of 1994 on freedom of association and collective bargaining, paragraph 30).

Finally, recalling that there is currently no legal basis to the respect for, and realization of, freedom of association in Myanmar, the Committee once
again recalls that while trade unions are expected under Article 8 of the Convention to respect the law of the land, ‘t]he law of the land shall not be
such as to impair, nor shall it be so applied as to impair, the guarantees provided for in this Convention”. The authorities should not interfere with
legitimate trade union activities through arbitrary arrest or detention and allegations of criminal conduct should not be used to harass trade unionists by
reason of their union membership or activities.

The Committee therefore once again moststrongly deplores the serious alleged acts of murder, arrest, detention, torture and sentencing to many
years of imprisonment of trade unionists for the exercise of ordinary trade union activities, including the mere sending of information to the FTUB and
participation in May Day activities.The Committee once again urges, the Government to provide information on measures adopted and
instructions issued without delay so as to ensure respect for the fundamental civil liberties of trade union members and officers and to take
all necessary measures to secure the immediate release of Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win, Myo Min, and all
those who have been imprisoned for the exercise of trade union activities immediately and to ensure that no worker is sanctioned for the
exercise of such activities, in particular for having contacts with workers’ organizations of their own choosing. Furthermore, recalling that
the right of workers and employers to freely establish and join organizations of their own choosing cannot exist unless such freedom is
established and recognized both in law and in practice, the Committee once again urges the Government to indicate all measures taken,
including instructions issued, to ensure the free operation of any form of organization of collective representation of workers, freely chosen
by them to defend and promote their economic and social interests, including organizations which operate in exile.

The Committee recalls the issues it has been raising over the years with respect to the legislative framework, including the prohibition of trade unions
and the absence of any legal basis for freedom of association in Myanmar (repressive anti-union legislation, obscure legislative framework, military
orders and decrees further limiting freedom of association, a single trade union system established in the 1964 Law and an unclear constitutional
framework); the Federation of Trade Unions of Burma (FTUB) forced to work underground and accused of terrorism; “workers’ committees” organized
by the authorities; and the repression of seafarers even overseas and the denial of their right to be represented by the Seafarers’ Union of Burma
(SUB) which is affiliated to the FTUB and the International Transport Workers’ Federation (ITF).

The Committee further recalls that, for several years, it has indicated that there exist some pieces of legislation containing important restrictions to
freedom of association or provisions which, although not directly aimed at freedom of association, can be applied in a manner that seriously impairs the
exercise of the right to organize. More specifically: (1) Order No. 6/88 of 30 September 1988 provides that the “organizations shall apply for permission
to form to the Ministry of Home and Religious Affairs” (section 3(a)), and states that any person found guilty of being a member of, or aiding and
abetting, or using the paraphernalia of, organizations that are not permitted, shall be punished with imprisonment for a term which may extend to three
years (section 7); (2) Order No. 2/88 prohibits the gathering, walking or marching in procession by a group of five or more people regardless of whether
the act is with the intention of creating a disturbance or of committing a crime; (3) the Unlawful Association Act of 1908 provides that whoever is a
member of an unlawful association, or takes part in meetings of any such association, or contributes or receives or solicits any contribution for the
purpose of any such association, or in any way assists the operations of any such association, shall be punished with imprisonment for a term which
shall not be less than two years and more than three years and shall also be liable to a fine (section 17.1); (4) the 1926 Trade Union Act requires that
50 per cent of workers must belong to a trade union for it to be legally recognized; (5) the 1964 Law Defining the Fundamental Rights and
Responsibilities of the People’s Workers establishes a compulsory system for the organization and representation of workers and imposes a single
trade union; and (6) the 1929 Trade Disputes Act contains numerous prohibitions of the right to strike and empowers the President to refer trade
disputes to courts of inquiry or to industrial courts.

Recalling that it had previously requested a detailed report on the measures taken to address the above-noted legislative matters, the Committee
deeply regrets that the Government limits itself to repeating previously submitted information on the adoption of the Constitution and upcoming legal
reforms. The Government reiterates that several sections of the Constitution would give effect to the provisions of the Convention (paragraph 96 of
Chapter 1V, paragraphs 353, 354 and 355 of Chapter VIII, and Schedule One, Union Legislative List, in Chapter XV) and repeats that, once the
Constitution comes into force, pursuant to its provisions, national legislation would be reviewed and new laws drafted, including the Trade Union Law,
and that they would be in line with Convention No. 87. In respect of the legislation, the Committee also notes that according to the Government the
FTUB had been declared a terrorist organization by the Ministry of Home Affairs in Declaration No. 1/2006, and was also an unlawful association under
the Unlawful Associations Act, 1908.

With regard to the Government’s indications, the Committee further notes that in its conclusions the Conference Committee, wishing to highlight the
intrinsic link between freedom of association and democracy, observed with regret that the Government had undertaken a road map for the latter
without ensuring the basic requisites for the former. The Conference Committee also called upon the Government to take concrete steps urgently, with
the full and genuine participation of all sectors of society regardless of their political views, to ensure that the Constitution, the legislation and the
practice were fully brought into line with the Convention.

Finally, the Committee recalls its previous observation that there was currently no legal basis for the respect for, and realization of, freedom of
association in Myanmar and that the broad exclusionary clause of article 354 of the Constitution subjects the exercise of this right ‘to the laws enacted
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for State security, prevalence of law and order, community peace and tranquillity or public order and morality”. In this respect the Committee had noted
with deep regret that the drafting of article 354 of the Constitution may continue to give rise to continued violations of freedom of association in law and
practice. Recalling the particularly serious and urgent issues that it has been raising for nearly 20 years now, the Committee must once again deplore
the Government's persistent failure to take any measures to remedy the legislative situation which constitutes a serious and ongoing breach by the
Government of its obligations flowing from its voluntary ratification of the Convention. Furthermore, the Committee once again deeply regrets the
exclusion from any meaningful consultation of the social partners and civil society as a whole, which would be a necessary foundation for the
establishment of a legislative framework on the particularly serious and urgent issues raised in relation to the application of the Convention.

In these circumstances, the Committee once again urges the Government to furnish without delay a detailed report on the concrete
measures taken, with the full and genuine participation of all sectors of society regardless of their political views, to enact legislation
guaranteeing to all workers and employers the right to establish and join organizations of their own choosing, as well as the rights of these
organizations to exercise their activities and formulate their programmes and to affiliate with federations, confederations and international
organizations of their own choosing without interference from the public authorities. It further urges the Government in the strongest terms
to immediately repeal Orders Nos 2/88 and 6/88, the Unlawful Association Act, and Declaration No. 1/2006 of the Ministry of Home Affairs, so
that they cannot be applied in a manner that would infringe upon the rights of workers’ and employers’ organizations. The Committee once
again requests the Government to communicate any steps taken towards the adoption of draft laws, orders or instructions to guarantee
freedom of association so that it may examine their conformity with the provisions of the Convention.

The Committee notes that the Conference Committee, recalling its previous conclusion that the persistence of forced labour could not be
disassociated from the prevailing situation of a complete absence of freedom of association and the systematic persecution of those who tried to
organize, called upon the Government to accept an extension of the ILO presence to cover the matters relating to Convention No. 87.Noting the
indication in the Government’s report that an extension of the ILO presence to cover the matters related to the Convention was under
consideration, the Committee expresses the firm hope that the Government will be in a position to accept such an extension in the very
near future.

Swaziland

(Ratification: 1978)

The Committee notes the comments of 26 August 2009 by the International Trade Union Confederation (ITUC) concerning issues under examination,
as well as to serious acts of brutality from the security forces against peaceful demonstrations and threats of dismissal against trade unionists who took
strike action in the textile sector, to the repeated arrests of union leaders, particularly of the Secretary General of the Swaziland Federation of Trade
Unions (SFTU), and to the refusal from the public authorities to recognize trade unions. The Committee notes the reply of the Government dated 30
October 2009 contesting in particular the allegations made by the ITUC on arrests of union leaders for participating in protest actions. In reply to the
alleged detention of the Secretary-General of the SFTU, the Government indicates that he was not arrested but questioned by the police and his
fundamental constitutional rights were not violated. While noting the contradictory nature of the statements from the ITUC and the Government, the
Committee wishes to recall, along with the Conference Committee on the Application of Standards, the importance it attaches to the full respect of
basic civil liberties such as freedom of expression, of assembly and of the press, and to emphasize once again that freedom of assembly constitutes a
fundamental aspect of trade union rights and that the authorities should refrain from any interference which would restrict this right or impede the lawful
exercise thereof, provided that the exercise of these rights does not cause a serious and imminent threat to public order (see General Survey of 1994
on freedom of association and collective bargaining, paragraph 35).

The Committee notes the discussion which took place in the Conference Committee in June 2009. The Committee observes that in its conclusions
the Conference Committee regretted that, although the Government had benefited from ILO technical assistance for some time now, including through
a high-level mission, the legislative amendments requested for many years have yet to be adopted. The Conference Committee urged the Government
to take the necessary measures so that the amendments requested by the Committee of Experts would finally be adopted. It further highlighted its
outstanding calls to the Government to repeal the 1973 Decree, to amend the 1963 Public Order Act, as well as the Industrial Relations Act (IRA), and
expressed the firm hope that meaningful and expedited progress would be made in the review of the Constitution before the Steering Committee on
Social Dialogue, as well as in respect of other contested legislation and bills.

The Committee recalls that for many years it has been referring to certain provisions of the law that are inconsistent with those of the Convention and
asked the Government:

- to amend the legislation or enact other laws to ensure that domestic workers (section 2 of the IRA) have the right to organize in defence of
their economic and social interests;

- to amend section 29(1)(i) of the IRA placing statutory restrictions on the nomination of candidates and eligibility for union office, to enable
such matters to be dealt with in the statutes of the organizations concerned;

- to amend section 86(4) of the IRA to ensure that the Conciliation, Mediation and Arbitration Commission (CMAC) does not supervise strike
ballots unless the organizations so request in accordance with their own statutes;

- to recognize the right to strike in sanitary services (at present banned by IRA section 93(9)), and establish only a minimum service with the
participation of workers and employers in the definition of such a service; and

- to amend the legislation in order to shorten the compulsory dispute settlement procedures laid down in IRA sections 85 and 86, read in
conjunction with sections 70 and 82.

The Committee takes note of the information provided by the Government on 22 May and 9 September 2009 on steps taken so far to amend the
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legislation on the abovementioned issues. In this regard, the Government indicates that the Labour Advisory Board has agreed in May 2009 on a
finalized consensus document of proposed amendments to the Industrial Relations Act (IRA) of 2000, a copy of which was communicated to the
Committee. As of September 2009, the Cabinet had received the draft bill scrutinized by the Attorney-General and would be passed into a bill. While
taking note of the progress made in this regard, the Committee firmly hopes that the Industrial Relations (Amendment) Bill will be adopted
without delay and expects that the Government will provide copy of the new Industrial Relations Act as amended in the near future.

Furthermore, the Committee recalls that its previous comments referred to other legislative issues and provisions that are inconsistent with those of
the Convention, as well as a request for information on the effect given to some provisions in practice:

- The repeal of the 1973 Decree/State of Emergency Proclamation and its implementing regulations concerning trade union rights, and the
amendment of the 1963 Public Order Act so that it will not be used to repress lawful and peaceful strikes. On these matters, the Committee notes from
the Government's report that it was decided that constitutional review issues raised by the Committee be referred to the Legal and Institutional Affairs
Subcommittee of the High-level Steering Committee on Social Dialogue. Concerning measures envisaged with regard to the 1973 Decree and the 1963
Public Order Act, the Committee notes the Government's statement according to which it is in the process of reviewing, repealing and harmonizing all
laws that may be in conflict with the Constitution of 2005.

- The amendment of the legislation to ensure that prison staffs have the right to organize in defence of their economic and social interests. The
Committee notes from the Government’s report that it has been recommended that the issue of the right to organize of prison staff should be
addressed under the law governing the Prison Service (Correctional Services) and that consultations have already been initiated to review the Prisons’
Act.

- Information on any practical application of section 40 of the IRA with regard to the civil liability of trade union leaders and, in particular the
charges that may be brought under section 40(13); as well as information on the effect given in practice to section 97(1) (criminal liability of trade union
leaders) of the IRA by ensuring that penalties applying to strikers do not in practice impair the right to strike. In this regard, the Government indicates
that it would keep the Office informed of any development.

Recalling that the Conference Committee noted with concern that the Special Consultative Tripartite Subcommittee of the High-level
Steering Committee on Social Dialogue had not met for several months, the Committee urges the Government to tackle all pending issues
mentioned above in full consultation with the social partners as a matter of urgency. Consequently, the Committee firmly hopes that the
Government will take without delay the necessary steps: (1) to abrogate the 1973 Decree/State of Emergency Proclamation and its
implementing regulations concerning union rights; (2) to amend the 1963 Public Order Act so that it will not be used to repress lawful and
peaceful strikes; (3) to amend the Prisons’ Act so as to guarantee that prison staff have the right to organize in defence of their economic
and social interests; (4) to keep the Office informed of the practical application of section 40 of the IRA with regard to the civil liability of
trade union leaders and section 97(1) of the IRA concerning criminal liability of trade union leaders, while ensuring their conformity with the
principles enshrined in the Convention.

Taking into account that freedom of association and the effective recognition of the right to collective bargaining are particularly
important to enable the attainment of the four strategic objectives of the Organization (see ILO Declaration on Social Justice for a Fair
Globalization, 2008), the Committee encourages the Government as a matter of priority to engage with the Office, including through its
technical assistance, so as to ensure the full application of the Convention.

The Committee notes the comments of 26 August 2009 by the International Trade Union Confederation (ITUC) concerning issues under examination,
as well as to serious acts of brutality from the security forces against peaceful demonstrations and threats of dismissal against trade unionists who took
strike action in the textile sector, to the repeated arrests of union leaders, particularly of the Secretary General of the Swaziland Federation of Trade
Unions (SFTU), and to the refusal from the public authorities to recognize trade unions. The Committee notes the reply of the Government dated 30
October 2009 contesting in particular the allegations made by the ITUC on arrests of union leaders for participating in protest actions. In reply to the
alleged detention of the Secretary-General of the SFTU, the Government indicates that he was not arrested but questioned by the police and his
fundamental constitutional rights were not violated. While noting the contradictory nature of the statements from the ITUC and the Government, the
Committee wishes to recall, along with the Conference Committee on the Application of Standards, the importance it attaches to the full respect of
basic civil liberties such as freedom of expression, of assembly and of the press, and to emphasize once again that freedom of assembly constitutes a
fundamental aspect of trade union rights and that the authorities should refrain from any interference which would restrict this right or impede the lawful
exercise thereof, provided that the exercise of these rights does not cause a serious and imminent threat to public order (see General Survey of 1994
on freedom of association and collective bargaining, paragraph 35).

The Committee notes the discussion which took place in the Conference Committee in June 2009. The Committee observes that in its conclusions
the Conference Committee regretted that, although the Government had benefited from ILO technical assistance for some time now, including through
a high-level mission, the legislative amendments requested for many years have yet to be adopted. The Conference Committee urged the Government
to take the necessary measures so that the amendments requested by the Committee of Experts would finally be adopted. It further highlighted its
outstanding calls to the Government to repeal the 1973 Decree, to amend the 1963 Public Order Act, as well as the Industrial Relations Act (IRA), and
expressed the firm hope that meaningful and expedited progress would be made in the review of the Constitution before the Steering Committee on
Social Dialogue, as well as in respect of other contested legislation and bills.

The Committee recalls that for many years it has been referring to certain provisions of the law that are inconsistent with those of the Convention and
asked the Government:

- to amend the legislation or enact other laws to ensure that domestic workers (section 2 of the IRA) have the right to organize in defence of
their economic and social interests;

- to amend section 29(1)(i) of the IRA placing statutory restrictions on the nomination of candidates and eligibility for union office, to enable
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such matters to be dealt with in the statutes of the organizations concerned;

- to amend section 86(4) of the IRA to ensure that the Conciliation, Mediation and Arbitration Commission (CMAC) does not supervise strike
ballots unless the organizations so request in accordance with their own statutes;

- to recognize the right to strike in sanitary services (at present banned by IRA section 93(9)), and establish only a minimum service with the
participation of workers and employers in the definition of such a service; and

- to amend the legislation in order to shorten the compulsory dispute settlement procedures laid down in IRA sections 85 and 86, read in
conjunction with sections 70 and 82.

The Committee takes note of the information provided by the Government on 22 May and 9 September 2009 on steps taken so far to amend the
legislation on the abovementioned issues. In this regard, the Government indicates that the Labour Advisory Board has agreed in May 2009 on a
finalized consensus document of proposed amendments to the Industrial Relations Act (IRA) of 2000, a copy of which was communicated to the
Committee. As of September 2009, the Cabinet had received the draft bill scrutinized by the Attorney-General and would be passed into a bill. While
taking note of the progress made in this regard, the Committee firmly hopes that the Industrial Relations (Amendment) Bill will be adopted
without delay and expects that the Government will provide copy of the new Industrial Relations Act as amended in the near future.

Furthermore, the Committee recalls that its previous comments referred to other legislative issues and provisions that are inconsistent with those of
the Convention, as well as a request for information on the effect given to some provisions in practice:

- The repeal of the 1973 Decree/State of Emergency Proclamation and its implementing regulations concerning trade union rights, and the
amendment of the 1963 Public Order Act so that it will not be used to repress lawful and peaceful strikes. On these matters, the Committee notes from
the Government’s report that it was decided that constitutional review issues raised by the Committee be referred to the Legal and Institutional Affairs
Subcommittee of the High-level Steering Committee on Social Dialogue. Concerning measures envisaged with regard to the 1973 Decree and the 1963
Public Order Act, the Committee notes the Government's statement according to which it is in the process of reviewing, repealing and harmonizing all
laws that may be in conflict with the Constitution of 2005.

- The amendment of the legislation to ensure that prison staffs have the right to organize in defence of their economic and social interests. The
Committee notes from the Government’s report that it has been recommended that the issue of the right to organize of prison staff should be
addressed under the law governing the Prison Service (Correctional Services) and that consultations have already been initiated to review the Prisons’
Act.

- Information on any practical application of section 40 of the IRA with regard to the civil liability of trade union leaders and, in particular the
charges that may be brought under section 40(13); as well as information on the effect given in practice to section 97(1) (criminal liability of trade union
leaders) of the IRA by ensuring that penalties applying to strikers do not in practice impair the right to strike. In this regard, the Government indicates
that it would keep the Office informed of any development.

Recalling that the Conference Committee noted with concern that the Special Consultative Tripartite Subcommittee of the High-level
Steering Committee on Social Dialogue had not met for several months, the Committee urges the Government to tackle all pending issues
mentioned above in full consultation with the social partners as a matter of urgency. Consequently, the Committee firmly hopes that the
Government will take without delay the necessary steps: (1) to abrogate the 1973 Decree/State of Emergency Proclamation and its
implementing regulations concerning union rights; (2) to amend the 1963 Public Order Act so that it will not be used to repress lawful and
peaceful strikes; (3) to amend the Prisons’ Act so as to guarantee that prison staff have the right to organize in defence of their economic
and social interests; (4) to keep the Office informed of the practical application of section 40 of the IRA with regard to the civil liability of
trade union leaders and section 97(1) of the IRA concerning criminal liability of trade union leaders, while ensuring their conformity with the
principles enshrined in the Convention.

Taking into account that freedom of association and the effective recognition of the right to collective bargaining are particularly
important to enable the attainment of the four strategic objectives of the Organization (see ILO Declaration on Social Justice for a Fair
Globalization, 2008), the Committee encourages the Government as a matter of priority to engage with the Office, including through its
technical assistance, so as to ensure the full application of the Convention.

Turkey
(Ratification: 1993)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) in a communication dated 26 August 2009, by the
Confederation of Public Employees’ Trade Unions (KESK) in a communication dated 20 August 2009, by the Confederation of Progressive Trade
Unions of Turkey (DISK), in a communication dated 14 May 2009, and by the Turkish Confederation of Public Workers Associations (TUrkiye
Kamu-Sen) in a communication dated 15 September 2009. The Committee further notes the comments made by the Turkish Confederation of
Employers’ Associations (TISK) in a communication dated 2 September 2009. The Committee requests the Government to provide its
observations on these comments.

The Committee notes the discussions in the Conference Committee on the Application of Standards in 2009 on the application of the Convention.
The Committee notes in particular that the Committee on the Application of Standards requested the Government to accept a high-level bipartite
mission with the aim of assisting the Government in making meaningful progress in relation to the long outstanding issues raised by the Committee.

The Committee notes the Government’s indication according to which a group of six persons, under the presidency of the Director-General of Labour,
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has been established in order to re-examine draft Act No. 2821 on trade unions and draft Act No. 2822 on collective labour agreements, strikes and
lockouts.

Civil liberties

The Committee notes the Government's reply to the comments made by the ITUC in a communication dated 29 August 2008 that referred to: (1)
violent detention and arrest by the police force of trade union leaders and union members of the TUMTIS trade union for legitimate exercise of trade
union rights; (2) violent attacks on trade union members of the TUMTIS trade union by security forces of a private enterprise; (3) violent repression
during a teachers demonstration on 26 November 2005, arrest and prison sentences against ten trade union leaders of unions affiliated to KESK;
(4) setting on fire of the trade union premises of Egitim-Sen’s branch office on 4 March 2007; (5) public authorities interference on the statutes of public
sector confederation KESK and its affiliates; and (6) closing down of the Turkish trade union of retirees (EMEKLI-Sen) on 19 September 2007.
Concerning the allegations of violence against trade unionists and prison sentences, the Government indicates that according to article 34 of the
Constitution, everyone has the right to organize meetings and demonstrations without permission provided that they are non-violent. Moreover, it refers
once more to Law No. 2911 on Meetings and Demonstrations that provides for the right of meetings and demonstrations, responsibilities,
circumstances of prohibition and penalties. Besides, Circular No. 2005/14 of the Prime Minister, already referred to by the Government, states that
press statements made by union leaders are not subject to disciplinary proceedings and provides for facilities for meetings and demonstrations
organized according to Law No. 2911. The Committee observes that the Government provides general indications as to the allegations concerning
violence exercised by the police force. In this regard, while appreciating the important step taken by the Government in 2008 to declare May Day a
public holiday, the Committee notes that the recent comments from the ITUC, DISK and KESK refer to new cases of recourse to violence by the police
force during May Day celebrations in 2009. The Committee recalls that in previous comments it had taken note of similar allegations and it had raised
the issue of measures to give the police adequate instructions so as to ensure that police intervention is limited to cases where there is a genuine
threat to public order and to avoid the danger of excessive violence in trying to control demonstrations. The Committee wishes to refer to the
conclusions of the Conference Committee on the Application of Standards in 2009, when it took note of the Government's indication that it was
determined to take all necessary disciplinary and judicial measures against the members of the security forces who used disproportionate and
excessive force, but that it was important that those demonstrating respected the relevant provisions of national legislation. The Committee on the
Application of Standards emphasized in this regard, that respect for basic civil liberties was an essential prerequisite to the exercise of freedom of
association and urged the Government to take all necessary measures to ensure a climate free from violence, pressure or threats of any kind so that
workers and employers could fully and freely exercise their rights under the Convention. The Committee requests the Government to provide
information in this respect. Moreover, the Committee requests once again the Government to respond to the comment formulated by the
ITUC in 2007 that trade unions must allow the police to attend their meetings and record the proceedings. The Committee also requests the
Government to carry out an investigation on the allegations concerning all the cases of use of violence during police or other security force
interventions and to indicate any developments in this respect.

With respect to the allegations concerning the interference by the Government on the statutes of public sector confederations and trade unions, the
Government indicates that these confederation and trade unions refer in their statutes to “collective bargaining”, “collective dispute” and “strike”, which
are not applicable to public sector trade unions because of a Constitutional restriction; they should instead refer, according to the Government, to
“‘collective negotiations”. The Committee recalls that Article 3 of the Convention provides for the right of workers’ organizations to draw up their
constitutions (statutes) and rules. In order for this right to be fully guaranteed, the Committee believes that two basic conditions must be met: firstly,
national legislation should only lay down formal requirements as regards trade union constitutions; and secondly, the constitutions and rules should not
be subject to prior approval at the discretion of the public authorities (see General Survey of 1994 on freedom of association and collective bargaining,
paragraph 109). The Committee further recalls that the prohibition of strikes is only acceptable in the case of public servants exercising authority in the
name of the State and essential services in the strict sense of the term and that trade unions representing public servants who are not engaged in the
administration of the State should be able to engage in collective bargaining on behalf of their members, as one of the fundamental activities in which
trade unions are involved. The Committee recalls that under Article 8 of the Convention, while trade unions are expected to respect the law of the land,
this law should not be such as to impair the guarantees provided for in the Convention. The Committee requests the Government to refrain itsel
from all intervention with respect to the right of trade unions to draw their own statutes, especially when, like in the present case, they
provide for trade union rights that are in conformity with the principles enshrined in Conventions Nos 87 and 98 ratified by Turkey. The
Committee requests the Government to indicate any developments in this regard.

With respect to the alleged closing down of the EMELKLI-Sen on 19 September 2007, the Government indicates that only employees and employers
have the right to establish unions and senior organizations without permission and that there is no provision in Acts Nos 2821 and 2822 concerning the
retired persons in these laws, who may, however, organize in the form of an association. The Committee recalls that the legislation should not prevent
the trade union organizations and associations from affiliating retirees if they so wish, particularly when they belong to the activity represented by the
union.

The Committee further notes that the Government does not provide any information concerning the setting on fire of the premises of Egitim-Sen’s
branch office. The Committee recalls that attacks against trade unionists and trade union premises and property constitute serious interference with
trade union rights. Criminal activities of this nature create a climate of fear which is extremely prejudicial to the exercise of trade union activities. The
Committee requests the Government to carry out an appropriate investigation on these events and to provide information in this respect.

Legislative issues

The Committee recalls that for a number of years it has been commenting upon several provisions of Act No. 2821 on trade unions, Act No. 2822 on
collective labour agreements, strikes and lockouts and Act No. 4688 on Public Employees’ Trade Unions. The Committee notes the copies of draft bills
amending Acts Nos 2821, 2822 and 4688 submitted by the Government. The Committee had taken note in its previous observation that the Bills
amending Acts Nos 2821 and 2822, after having been consulted with the social partners who reached consensus on some issues, were submitted to
the Turkish Grand National Assembly on 27 May 2008. In this regard, the Committee on the Applications of Standards took note of the Government's
indication that the Tripartite Consultation Board had conducted intensive work in this regard. The Committee notes, that these Bills contain some
improvements in the application of the Convention with respect to the following provisions (some of which the Committee had already taken note of in
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previous comments):

- The condition of the Turkish citizenship to be a founding member and for the election of trade union officers (sections 5 and 14 of Act No.
2821) has been removed.

- The possibility for the governor to appoint an observer at the General Congress of a trade union (section 14(1), of Act No. 2821) has been
removed.

- The condition of the certification of the notary public for the membership registration form and for the notice of resignation (sections 22(2) and
25(2) of Act No. 2821) has been removed.

- The definition of public servant includes those occupied in a post or in a contractual employee position other than that of a worker in the
public establishments and institutions, including public servants under probation (section 3(a) of Act No. 4688).

Furthermore, the Committee notes the Government’s indication in its reply to the Committee on the Application of Standards, that the Constitutional
Court found that section 73(3), of Act No. 2822 was in breach of the Constitution and had therefore repealed it.

However, a reading of the draft bills reveals that a number of concerns raised by the Committee remain valid with respect to their conformity with:
Article 2 of the Convention

- The need to ensure that the self-employed workers, homeworkers and apprentices enjoy the right to organize as section 2 of Act No. 2821
and section 18 of Act No. 3308 (Apprenticeship and Vocational Training) lead to the exclusion either explicitly or in practice of these categories of
workers.

- The exclusion from the right to organize of a number of public employees (such as senior public employees, magistrates, civilian personnel in
military institutions and prison guards, section 15 of Act No. 4688). According to the ITUC and KESK, almost 450,000 public employees are deprived of
their right to organize due to this provision.

- The prohibition concerning the establishment of trade unions on an occupational or workplace basis (section 3 of Act No. 2821 and section 4
of Act No. 4688).

- The criteria under which the Ministry of Labour determines the branch of activity covering a worksite (as unions must be constituted on a
branch of activity basis) and the implications of such determinations on the workers’ right to form and join organizations of their own choosing (section
4 of Act No. 2821).

- The criteria under which the Ministry of Labour determines the branch of activity in the public sector and the implications of such
determination on the workers’ right to form and join organizations of their own choosing taking into account that unions have to be constituted on a
branch of activity basis (section 5 of Act No. 4688 as well as the Regulation on the Determination of Branch of Activity of Organizations and Agencies).
In this respect, the Committee has already taken note of Case No. 2537 based in a complaint from Yapi Yol Sen in which the trade union alleged that
due to the closure of an administrative unit (General Directorate of village affairs) which belonged to the branch of “Public works, construction and
village services” its personnel was transferred to the local administration and therefore to the branch of “local governments” which meant that Yapi Yol
Sen automatically lost its membership and had to face financial difficulties as well as the fact that trade union officers lost their office pursuant to
section 16 of Act No. 4688.

Article 3 of the Convention

- The detailed provisions of Acts Nos 2821, 2822 and 4688 in respect to the internal functioning of unions and their activities that lead to
repeated interference by the authorities.

- The provision under which trade union officers’ mandates are suspended in case of candidacy in local or general elections and terminated in
case of election (Act No. 2821, section 37(3)).

- The removal of union executive bodies in case of non-respect of requirements set out in the law (section 10 of Act No. 4688).

- The termination of trade union office by reason of the transfer of a trade union leader to another branch of activity, or his/her dismissal or
simply the fact that a trade union leader leaves the work (section 16 of Act No. 4688, this issue was also dealt with by the Committee on Freedom of
Association in Case No. 2537 concerning Yapi Yol Sen, mentioned above).

Severe limitations to right to strike

- Prohibition of strikes for political reasons, general strikes and sympathy strikes (section 25 of Act No. 2822 and article 54 of the Constitution).
The Government had indicated that this issue was not included in the reform as it required a constitutional revision. In this regard, the Committee
calls upon the Government to rapidly put forward and ensure the necessary legal and constitutional reforms for the application of the
Convention.

- Prohibition of strike in many services which cannot be considered to be essential in the strict sense of the term (production of coal for water,
electricity, gas and coal power plants, exploration, production and distribution of natural gas and petroleum; petrochemical works, banking and public
notaries, land, sea, railway urban public transportation and other public transportation on rail, chemists shops, pharmacies, educational and training
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institutions) and compulsory arbitration in services where strikes are prohibited (sections 29, 30 and 32 of Act No. 2822). The Committee recalls that in
these services, rather than a prohibition, the establishment of a minimum service could satisfy both the workers and the public interest.

- The possibility for the Council of Ministers to suspend for 60 days a lawful strike for public health and national security reasons and then to
refer the matter to compulsory arbitration, if the parties have not been able to reach a settiement upon the expiry of the suspension period (section 33
of Act No. 2822). The draft Bill provides for the advisory opinion of the High Board of Arbitration (a tripartite body), however, the Committee considers
that the responsibility for suspending a strike should lie with an independent body which has the confidence of all the parties concerned.

- Excessively long waiting period before a strike can be called (section 27 — referring to section 23 — and section 35 of Act No. 2822).

- Minimum services are determined by the regional directorate of the Ministry of Labour and Social Security. The Committee considers,
however, that minimum services should be determined with the participation of workers’ and employers’ associations involved and, in case of
disagreement, the question should be settled by an independent body and not by the Ministry of Labour and Social Security (section 40 of Act No.
2822).

- Severe limitations on picketing (section 48 of Act No. 2822); although the draft Bill has eliminated the prohibition for the trade unions to
provide shelter to those workers in the picket, other restrictions subsist.

- Heavy sanctions, including imprisonment for participating in unlawful strikes, the prohibition of certain of which however, is contrary to the
principles of freedom of association (sections 70, 71, 72, 73 (except for paragraph 3 repealed by the Constitutional Court), 77 and 79 of Act No. 2822
(although section 79 has been modified in the draft, it still provides for fines to those who write posters or signs in workplaces on strike)). KESK refers
to concrete cases of trade unions and union members sanctioned for having participated in a strike.

- Section 35 of Act No. 4688 that provides for the determination and settlement of disputes by the conciliation board, makes no mention of the
circumstances in which strike action may be exercised in the public service. The Committee recalls that restrictions on the right to strike in the public
service should be limited to public servants who are exercising authority in the name of the State and those working in essential services in the strict
sense of the term.

The Committee requests the Government to indicate the current situation of the Bills amending Acts Nos 2821, 2822 and 4688 and the
extent to which consensus has been reached with the social partners in this regard. The Committee expresses the hope that the final texts
will take fully into account its comments and that it will be in a position of noting progress.

Associations Act (supervision of organizations’ accounts)

The Committee had already observed that section 35 of Associations Act No. 5253 of 4 November 2004 provides that certain specific sections of this
Act apply to trade unions, employers’ organizations, as well as federations and confederations, if there are no specific provisions in special laws
concerning these organizations. In this respect, section 19 enables the Minister of Internal Affairs or the civil administration authority to examine the
books and other documents of an organization, conduct an investigation and demand information at any time, with 24 hours’ notice. Once again, the
Committee recalls that the supervision of accounts should be limited to the obligation of submitting periodic financial reports or to cases where serious
grounds exist for believing that the actions of an organization are contrary to its rules or the law (which should be in conformity with the Convention), or
if there is a need to investigate a complaint by a certain percentage of the members of the employers’ or workers’ organizations; both the substance
and the procedure of such verifications should be subject to review by the competent judicial authority affording every guarantee of impartiality and
objectivity (see General Survey, op. cit., paragraph 125). The Committee requests the Government once again to indicate in its next report the
measures taken or contemplated to amend sections 19 and 35 of Act No. 5253 of 2004 so as to exclude workers’ and employers’
organizations from the scope of application of these provisions or ensure that verification of trade union accounts beyond the submission
of periodic financial reports takes place only where there are serious grounds for believing that the actions of an organization are contrary
to its rules or the law (which should be in conformity with the Convention) or in order to investigate a complaint by a certain percentage of
members.

The Committee regrets to note that the Government has not provided any information with respect to the elaboration of the plan of action with clear
time lines (requested by the Committee on the Application of Standards) that would allow the Committee to note significant progress in bringing the law
and practice into full conformity with the provisions of the Convention.The Committee requests the Government to accept the high-level bipartite
mission suggested by the Conference Committee with the aim of assisting the Government in making meaningful progress on these long
outstanding issues. The Committee considers that this kind of mission would be particularly useful taking into consideration the
Government’s indication to the Conference Committee that some legislative changes required a constitutional amendment.

Bolivarian Republic of Venezuela

(Ratification: 1982)

The Committee notes the comments of the International Trade Union Confederation (ITUC), dated 26 August 2009, the Venezuelan Federation of
Chambers and Associations of Commerce and Production (FEDECAMARAS), dated 3 June 2009, and the Confederation of Workers of Venezuela
(CTV), dated 28 August 2009. Finally, the Committee notes the conclusions of the Committee on Freedom of Association in relation to the cases
presented by national and international organizations of workers (Cases Nos 2422 and 2674) and employers (Case No. 2254), and observes that three
other cases are under examination (Nos 2711, 2727 and 2736). In its previous observations, the Committee noted the conclusions of the high-level
mission which visited the country in January 2006; the Government has provided a report to follow up the mission. Finally, the Committee notes the
discussion in June 2009 on the application of the Convention by the Bolivarian Republic of Venezuela in the Committee on the Application of
Standards of the International Labour Conference.
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Murders of trade union leaders and members and issues
relating to compliance with the human rights of trade
unionists and employers’ leaders

The Committee notes that, according to the ITUC, four trade union leaders were murdered in December 2008 in the State of Aragua, for whom it
supplies the names. According to the ITUC, the murders were also committed of 19 trade unionists and 10 workers in the construction and petroleum
sectors in the context of disputes relating to the negotiation and sale of jobs (there were 48 homicides in 2007), but no investigations have been
conducted. According to the ITUC, new sections 357 and 360 of the reformed text of the Penal Code repress and punish with sanctions the right of
peaceful demonstration and the right to strike, while the Special People’s Defence Act against hoarding, speculation and boycotts restrict labour protest
action and other forms of social mobilization. According to the ITUC, the authorities have made use on 70 occasions of sections 357 and 360 of the
Penal Code and section 56 of the Basic Security Act in the context of strikes and demonstrations. The CTV indicates that hundreds of workers and
trade union leaders have been the victims of murders in the construction sector, without any arrests being made up to now. The CTV states that over
2,000 workers, including trade union leaders, have been brought before the criminal courts under a “probationary system” in accordance with which
they have to report regularly to the judicial authorities. They are then released, but are prevented from engaging in any protest activities. Eleven
workers in the metropolitan town hall were detained for engaging in protests against the Special Act respecting municipal authorities.

FEDECAMARAS indicates that employers who, in the context of their sectorial representative activities, protest against the kidnapping of their
members or the fall in national production as a result of government policies are the victims of threats by the authorities (such as in the case of the
President of FEDENAGA) and of the occupation and expropriation of land or interference with their enterprises and property. Various important
enterprises have been the victims of harassment and fines and the closure has been ordered of television enterprises which gave air time to
employers. The food and agricultural sectors are subject to discretionary practices by the authorities. Furthermore, the investigations by the authorities
into the attack on the premises of FEDECAMARAS on 26 May 2007 and the attempted bomb attack on 24 February 2008 (carried out by an inspector
of the metropolitan police, whose explosive device blew up and killed him) on its headquarters have not produced any results (according to the
Government, arrest warrants have been issued against two persons).

The Committee regrets to note that the Government has not replied to the comments on the application of the Convention made by the above
workers’ and employers’ organizations in relation to violations of human rights. In his statement, the Government representative of the Bolivarian
Republic of Venezuela in the Committee on the Application of Standards indicated that in certain cases of the murder of trade union leaders the
investigations had identified those responsible, including police officers.

The Committee expresses deep concern, particularly taking into account the high number of assassinations of trade union leaders and members,
the apparent impunity of those responsible and the persistence of such deaths in the cement and construction sectors. The Committee wishes to refer
to the conclusions of the Conference Committee on the Application of Standards, which read as follows:

Concerning the alleged acts of violence, detentions and attacks on the FEDECAMARAS headquarters, the Committee highlighted the seriousness of
these allegations that urgently needed thorough investigation. The Committee further noted with concern the allegations of violence against trade
unionists and the expropriation of private properties. The Committee recalled that the rights of workers’ and employers’ organizations can only be
enjoyed in a climate of absolute respect for human rights, without exception. Recalling that freedom of association cannot exist in the absence of full
guarantees of civil liberties, in particular freedom of speech, assembly and movement, the Committee highlighted that respect for these rights implied
that both workers’ and employers’ organizations are able to exercise their activities in a climate free of fear, threats and violence and that the ultimate
responsibility in this regard lies with the Government.

The Committee also notes with concern the various provisions of the Penal Code and other legislation which tend to restrict the exercise of the right
to demonstrate and the right to strike and which criminalize legitimate trade union activities, as well as the allegations that a climate of intimidation is
being intensified towards workers’ and employers’ organizations and their leaders which do not support the Government.

The Committee requests the Government to reply in detail to the allegations made by the workers’ and employers’ organizations and to
carry out investigations into them with a view to addressing the worrying situation of impunity alleged by these organizations. The
Committee requests the Government to indicate any progress in the investigations. The Committee also requests the Government to
examine together with the workers’ and employers’ organizations the penal provisions that they criticize and to ensure that their application
is not incompatible with the requirements of the Convention.

Legislative issues
The Committee recalls that it previously raised the following issues:

- the need to adopt the Bill to amend the Basic Labour Act so as to eliminate the restrictions placed on the exercise of the rights granted by the
Convention to workers’ and employers’ organizations. On this issue, the Committee previously made the following comments:

The Committee previously noted that a Bill to amend the Basic Labour Act took account of the requests for amendment that it had made on the
following points: (1) it deletes sections 408 and 409 (over-detailed enumeration of the mandatory functions and purposes of workers’ and employers’
organizations); (2) it reduces from ten to five years the required period of residence before a foreign worker may hold office in an executive body of a
trade union organization (it should be noted that the new Regulations of the Basic Labour Act establish that trade union statutes may provide for the
election of foreign nationals as trade union leaders); (3) it reduces from 100 to 40 the number of workers required to establish a trade union of
independent workers; (4) it reduces from ten to four the number of employers required to establish an employers’ organization; (5) it provides that the
technical cooperation and logistical support of the electoral authority (the National Electoral Council) for the organization of elections to executive
bodies of trade unions shall be provided only where so requested by the trade union organizations in accordance with the provisions of their statutes,
and that elections held without the participation of the National Electoral Council and which comply with the statutes of the trade unions concerned
shall have full legal effect once the corresponding reports are submitted to the appropriate labour inspectorate.
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The Committee also noted that the Bill provided that “in accordance with the constitutional principle of democratic changeover, the executive board of
a trade union organization shall discharge its functions during the period established by the statutes of the organization, but in no case may a period in
excess of three years be established”. Although the Government provided information indicating that trade union leaders are re-elected in practice, the
Committee hoped that the legislative authority would include in the Bill a provision explicitly allowing the re-election of trade union leaders;

- the need for the National Electoral Council (CNE), which is not a judicial body, to cease interfering in trade union elections and to no longer
be empowered to annul them, and the need for the statute for the election of the executive bodies of national (trade union) organizations, which
accords a preponderate role to the CNE in the various stages of such elections, to be amended or repelled;

- the need to amend section 152 of the Regulations of the Basic Labour Act, dated 25 April 2006, which provide for the possibility of
compulsory arbitration in non-essential public services;

- the Committee also noted the criticisms made by the International Confederation of Free Trade Unions (ICFTU) — presently known as ITUC -
concerning Resolution No. 3538 of 3 February 2005 giving trade union organizations 30 days to provide information on their administration and register
of members in a form that includes each worker's full identify, their place of residence and signature.The Committee requested the Government to
adopt measures to guarantee their confidentiality.

The Committee notes that the Conference Committee, after hearing the Government representative indicate that in May 2009 a new process of public
consultations had been initiated on the draft text of the Basic Labour Act, adopted the following conclusion:

The Committee on the Application of Standards observed with deep concern that the Committee of Experts had, for ten years, being requesting
legislative amendments to bring the law into conformity with the Convention and that the Bill submitted to the Legislative Assembly several years ago
has not been adopted. The Committee regretted the Government's apparent lack of political will to pursue the adoption of the Bill in question and the
lack of progress despite visits by several ILO missions to the country. The Committee considered that the National Electoral Council’s interference in
the elections of occupational organizations seriously violated freedom of association.

The Committee notes the Government’s indication in its report that a public consultation has encompassed numerous trade union federations,
workers and branch associations (including through a virtual forum) and that the observations of the ILO supervisory bodies have been forwarded to
the competent committee of the Legislative Assembly. The draft text should be examined in plenary in the month of September or when this phase of
broad consultations has been completed.

With regard to the interference by the CNE in trade union elections, the Committee notes the Government's statement that, in accordance with
section 33 of the Basic Act on the Electoral Authority, the CNE has the following functions: “To organize trade union elections in compliance with their
autonomy and independence, in accordance with the international treaties to which the Bolivarian Republic of Venezuela has subscribed in this
respect, and providing the necessary technical and logistical support”. The Government concludes that, based on an interpretation of article 293(6) of
the Constitution of the Bolivarian Republic of Venezuela in conjunction with section 33 of the Basic Act on the Electoral Authority, it may be understood
that trade union organizations, whether they are first, second or third level, are independent and autonomous organizations for the organization of their
internal electoral processes, and that the intervention of CNE is therefore only possible when so requested by the respective trade union organization.

With regard to the CNE standards for the election of the authorities of trade union organizations, the Government indicates that by Resolution No.
090528-0264, of 28 May 2009, the CNE issued standards on technical advice and logistical support for trade union elections (once these standards
have entered into force, the standards for the election of the authorities of trade union organizations, issued by the CNE in Resolution No.
041220-1710, will be repealed). The Government adds that the CNE, through Resolution No. 090528-0265 of the same date as the previous
Resolution, and published in the Gaceta Electoral No. 488, issued standards to guarantee the human rights of workers in trade union elections, the
objective of which is to safeguard the principles and human rights of active participation, trade union democracy, suffrage, free election and the
alternation of representatives of trade union organizations.

The Committee observes that these standards regulate very closely trade union elections and give an important role to the CNE, once again
empowering it to examine appeals made by workers or ‘the worker concerned”. The Committee concludes that the new standards governing trade
union elections are not only in violation of Article 3 of the Convention (under which, the regulation of elections is a matter for trade union rules), but also
allows an appeal by one worker to paralyse the proclamation of election results, which is open to anti-union interference of every type.

Under these circumstances, the Committee regrets that for over nine years the Bill to reform the Basic Labour Act has still not been adopted by the
National Assembly despite the fact that it had tripartite consensus support. Taking into account the significance of the restrictions which remain
in the legislation with regard to freedom of association and the freedom to organize, the Committee once again urges the Government to
take measures to accelerate the examination by the Legislative Assembly of the Bill to reform the Basic Labour Act and to ensure that the
CNE ceases to interfere in trade union elections. The Committee emphasizes the need to reform the standards adopted in 2009 respecting
trade union elections and recalls that the Committee on Freedom of Association has repeatedly found cases of interference by the CNE that
are incompatible with the Convention. The Committee once again requests the Government to provide information on the scope of the
Regulations of the Basic Labour Act in relation to compulsory arbitration in basic or strategic services.

Shortcomings in social dialogue

In successive observations in recent years, the Committee has identified considerable shortcomings in social dialogue. The ITUC, the CTV, the
General Confederation of Venezuelan Workers (CGT) and FEDECAMARAS have indicated that the authorities only hold formal consultations without
the intention of taking into account the views of the parties consulted and that there is no authentic dialogue. The Committee notes that in its most
recent comments the ITUC states that the absence of dialogue between the Government and trade union organizations meant that workers had little or
no participation in the nationalization of enterprises in the steel and cement sectors. According to the ITUC, the Government is promoting “parallel”
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trade unionism at all levels, with emphasis on the establishment of a new trade union confederation (the Bolivarian Socialist Workers’ Force) as a
counterweight to organizations that are not close to the policies of the Ministry of Labour or which oppose the Government. This “parallelism” has given
rise to a high number of trade unions with a low number of workers covered by collective agreements, with the result that the proportion of workers
covered by collective bargaining has continued to decline in relation to previous years. The lack of social dialogue and tripartite meetings in the public
sector is a recurrent practice and 243 collective contracts in the sector have not been signed.

The CTV indicates that national executive authorities do not recognize trade union organizations which are not close to them and disregard
federations in the health and education sectors, thereby creating an obstacle to collective bargaining or interfering in it.

FEDECAMARAS emphasizes the absence of social dialogue and of bipartite or tripartite consultations with the Government and the adoption without
previous consultation of important laws which affect the interests of workers and employers, despite the principle of participatory democracy enshrined
in the law. In its view, this is giving rise to numerous controls, legal barriers for the productive sector and new taxes which are endangering production
and employers’ organizations. It adds that the Government has still not convened the National Tripartite Commission envisaged in the Basic Labour
Act for the determination of minimum wages, which are established by the Government without due consultation with any sector. With reference to the
employers’ delegation to the Conference, FEDECAMARAS confirms that the Government imposed the inclusion as employers’ technical advisers of
representatives of CONFAGAN, FEDEINDUSTRIA and EMPREVEN, which follow Government policy and are not representative (see, in this respect,
the report of the Credentials Committee of the International Labour Conference in 2009, objection concerning the nomination of the Employers’
delegation of the Bolivarian Republic of Venezuela).

The Committee notes the Government’s indications that: (1) social dialogue has been broad and inclusive; the national, regional and local
governments have held innumerable meetings and discussions with the participation of various members and leaders of the different employers’ and
workers’ organizations which form part of the life in the country; the confederations and federations of employers and workers of the Bolivarian
Republic of Venezuela have been convened to national dialogue round tables and their comments and observations have been sought on different
types of subjects, which has given rise to an inclusive, participative and productive exchange with all the social actors; (2) the various types of action
undertaken by the Government have shown its interest, unequivocal action and will to promote dialogue and seek agreement with employers, workers
and the productive sectors of the population, without the exclusion of or discrimination against any organization or sectorial association, through
dialogue that has been broad and inclusive; (3) in addition, the Government has maintained and continues to maintain dialogue and negotiations with
the sectors of small and medium-sized enterprises, which have traditionally been excluded from political, economic and social decisions, which were
previously undertaken only by a group of employers or organizations within a highly monopolistic and oligarchic structure subordinated to transnational
interests; (4) emphasis needs to be placed on the innumerable attempts by the national, regional and local executive authorities to establish discussion
round tables for economic and social decision-making, which have been repeatedly rejected in view of the lack of readiness and will of certain
employers’ sectors; (5) as a result of this social dialogue, in the first half of 2009, a total of 255 collective labour agreements were approved, covering
537,332 workers in various sectors; (6) similarly, in 2008, over 600 new trade union organizations were established freely and democratically, while in
the first half of 2009 a total of 152 have been established, thereby rebutting any argument claiming to insinuate violations of freedom of association in
the context of Convention No. 87; (7) the existence of isolated cases, which have been presented as generalized and inappropriate conduct by the
Government, of alleged violations of freedom of association are fabrications presented out of context, and fail to take a comprehensive view of all the
respective information; (8) it is necessary to reiterate that the Venezuelan State guarantees, respects and protects the exercise of freedom of
association at both the individual and collective levels, and consequently guarantees political and ideological freedom; (9) the national Government, on
26 May 2009, following the recommendations of the ILO supervisory bodies in relation to the determination of objective and verifiable criteria with
regard to representativeness, convened a meeting which was attended by representatives of FEDECAMARAS, EMPREVEN, CONFAGAN and
FEDEINDUSTRIA, with a view to the adoption of positive measures to determine the level of representativeness and the membership of employers’
organizations, chambers of commerce, industry, agriculture and any other branch; (10) subsequently, on 30 June 2009, a second meeting was held
with the representatives of the Ministry and of the employers’ organizations referred to above with a view to continuing the discussions of aspects
relating to the determination of criteria of representativeness; no representative of FEDECAMARAS attended this meeting; (11) the People’s Ministry
for Labour and Social Security is currently engaged in a process of broad consultation with a view to the amendment of section 11 of the Social
Security Act, with a view to extending maternity and paternity benefits, and invitations were sent to the employers’ organizations referred to above with
a view to their commenting on the leave provisions of the above Act; during these meetings, the organizations referred to above engaged in an open
dialogue in a cordial atmosphere, thereby illustrating the will of the national Government and of the most representative employers’ organizations in the
country to develop broad, inclusive and participatory social dialogue as a principle based on an international mandate. The Committee also notes the
Government's information concerning recent legislation establishing the Occupational Safety and Health Committee as a tripartite, collegial and joint
body and providing for the inclusion in the Directorate of the National Occupational Prevention, Health and Safety Institute of a representative of the
most representative organizations of employers and workers.

The Committee expresses appreciation at the invitation made by the Government to FEDECAMARAS to two meetings for the determination of
criteria of representativeness and to meetings on the Social Security Act, but emphasizes that the Government has not specified or provided details
concerning other meetings held with the most representative trade union organizations and with FEDECAMARAS.

The Committee regrets to note, with reference to certain of its previous requests and those of the Conference Committee and the Committee on
Freedom of Association, that the national tripartite commission on minimum wages envisaged in the Basic Labour Act has not been established and
that a national forum for social dialogue has not been created in accordance with ILO principles with a tripartite composition and which complies in its
composition with the representative status of workers’ organizations. The Committee further observes that the Government has repeatedly disregarded
the recommendations of the Committee on Freedom of Association in relation to the important problems encountered by employers and their
organizations, in which it requested direct dialogue with this organization, and more specifically its recommendation urging the Government to establish
in the country a high-level joint national commission (Government-FEDECAMARAS) assisted by the ILO to examine each and every one of the
allegations and matters that are pending so that such problems can be resolved through direct dialogue. As it is not a complex or costly measure, the
Committee concludes that the Government has not promoted the conditions for social dialogue in the Bolivarian Republic of Venezuela with the most
representative organization of employers. The Committee emphasizes the conclusions of the Conference Committee on in which it observed that the
Government was continuing to ignore its urgent calls to promote meaningful dialogue with the post representative social partners and called on the
Government to intensify social dialogue with the representative organizations of workers and employers, including FEDECAMARAS, and to ensure that
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this organization was not marginalized in respect of all matters of concern to it. The Conference Committee requested a follow up to the 2006 high-level
mission to assist the Government and the social partners to improve social dialogue, including through the creation of a national tripartite committee,
and to resolve all of the outstanding matters brought before the supervisory bodies. The Committee deplores the fact that there has been no follow-up
to the high-level mission of 2006, as requested by the Conference Committee.

The Committee, noting that there are still no structured bodies for tripartite social dialogue, once again emphasizes the importance that
should be attached to full and frank consultation taking place on any questions or proposed legislation affecting trade union rights and that
it is essential that the introduction of draft legislation affecting collective bargaining or conditions of employment should be proceeded by
full and detailed consultations with the independent and most representative workers’ and employers’ organizations. The Committee also
requests the Government to ensure that any legislation adopted concerning labour, social and economic issues which affect workers,
employers and their organizations should first be the subject of real in-depth consultations with the independent and most representative
employers’ and workers’ organizations, and that sufficient efforts are made in so far as possible to reach joint solutions, since this is the
cornerstone of dialogue.

The Committee once again invites the Government to request the technical assistance of the ILO for the establishment of the dialogue
bodies mentioned above. In this context, the Committee emphasizes once again that it is important, taking into account the allegations of
discrimination against FEDECAMARAS, the CTV and their member organizations, including the establishment or promotion of organizations or
enterprises close to the regime, that the Government is guided exclusively by criteria of representativeness in its dialogue and relations with workers’
and employers’ organizations and that it refrains from any form of interference and complies with Article 3 of the Convention.The Committee requests
the Government to indicate any developments in social dialogue and their outcome, and it strongly hopes that it will be in a position to note
progress in the near future.

In this respect, it is important to determine with precision the representativeness of workers’ and employers’ organizations, and particularly of
confederations. The Committee notes the Government's indication that these confederations do not comply with their legal obligation to provide the
registers of their members. The Committee emphasizes that in 2008 it received allegations that the CNE did not give authorization for the holding of
many of the respective elections. The Committee recalls that the ILO’s assistance for the determination of criteria of representativeness in accordance
with the principles of the Convention remains at the Government's disposal.

In the view of the Committee it is also important, in relation to social dialogue, for an independent investigation to be conducted into the allegations
concerning the promotion by the authorities of parallel organizations of workers and employers that are close to the Government, and of favouritism
and partiality in relation to such organizations (the Government maintains that these may be erroneous perceptions by those who benefited from
exclusive rights in the past). The Committee requests the Government to take steps for this investigation to be conducted and to provide
information on this matter.

The Committee also regrets that the former President of FEDECAMARAS, Carlos Fernandez, is still covered by an arrest warrant which prevents his
return to the country without fear of reprisals.

The Committee notes the Government's statements on certain legislative matters (section 115 of the Basic Labour Act and the single paragraph of
the Regulations, respecting the majorities required to engage in collective bargaining, and the possibility of compulsory arbitration in certain essential
public services (section 152)). The Committee requests it to supply further information on the application of these provisions in practice and
on cases in which they have been applied.

Finally, with regard to the decision of the Ministry of Labour of 3 February 2005, which requires trade union organizations to present within 30 days
the data concerning their administration and the list of members in a format which includes the full identification of each worker, their address and
signature, the Committee reiterates that the confidentiality of trade union membership should be ensured and recalls the importance of developing a
code of conduct between trade union organizations covering the conditions under which membership data may be furnished, with the use of
appropriate techniques respecting personal data which guarantee absolute confidentiality. The Committee notes the Government's statement that the
confidentiality of the data has been guaranteed, that it has received no information of cases of abuse and that there have not been denunciations. The
Committee also raises this comment with regard to the obligation for trade union organizations to supply the lists of their members to the
Ministry and requests the Government to take measures in this respect.

Report generated from APPLIS database Individual cases/45



Ukraine
(Ratification: 1961)

Article 12, paragraph 1, of the Convention. Regular payment of wages. The Committee notes with regret that the Government's report does not
provide up to date information on the wage arrears situation on which the Committee has been commenting for a number of years. Unlike previous
years, no statistical or other indications are given concerning the accumulated wage debt, any new legislative measures or relevant inspection results.
The Government merely refers to its intention to elaborate a legal mechanism in order to protect workers’ wage claims in the event of the employer’s
insolvency through a wage guarantee fund. To enable the Committee to effectively evaluate compliance with the Convention in law and
practice, the Government is once again requested to transmit detailed information on any persistent problems with regard to the regular
payment of wages, including the sector(s) concerned and the number of workers and enterprises affected, the total amount of outstanding
payments, the average delay in the payment of wages and any negotiated schedule for the settlement of accumulated wage debts. In the
absence of such a schedule, the Government is asked to initiate negotiations to this end.

In addition, the Committee continues to receive voluminous communications concerning the ongoing problem of unpaid wages in the Nikanor-Nova
mine. By letters dated 5and 30 May 2008, the Workers’ Union of the Nikanor-Nova Coal Mine ((NPG) denounced the extensive problems of
non-payment of wages and also complained about the deteriorating living conditions of miners, especially in the town of Zorinsk. In its reply, dated 11
September 2008, the Government indicates that there is currently a one-month delay in the payment of wages at the Nikanor-Nova mine with the total
wage debt amounting to 197,200 hryvna (UAH) (approximately €16,500). The Government further indicates that all mine workers, including those at the
Nikanor-Nova mine, have been transferred as from 1 April 2008 to the new wage and salary scales based on a minimum monthly wage of UAH525
(approximately 43.5 euros). With respect to allowances intended to improve the living conditions of miners, the Government refers to the new Act on
enhancing the prestige image of coalminers’ labour adopted on 2 September 2008, which amends the Mining Act and introduces an allowance for
electricity, gas and central heating for workers employed in mining enterprises. Finally, the Government indicates that in the first seven months of 2008
the Nikanor-Nova mine spent UAH1.5 million (approximately 124,000 euros) on improvement of the occupational safety and health standards while the
Ministry of Coal Industry is planning the acquisition of new protective equipment.

While noting the Government's explanations, the Committee observes that in a new communication received in November 2008, the Confederation of
Free Trade Unions of the Lugansk Region (KSPLO) refers to a resolution adopted in the KSPLO Congress of October 2008 which alleges continued
failure of executive authorities to pay adequate wages punctually and calls upon public authorities to make every effort to rectify the situation. In
another communication received in February 2009, the NPG complains about violations of labour legislation, in particular the delayed payment or
non-payment of wages, and provides statistical information on the sums owed to the pension fund at the Nikanor-Nova mine.

Moreover, the Committee notes the communication of the NPG, dated 23 July 2009, and a similar communication of the KSPLO, dated 26 August
2009, by which the two workers’ organizations transmitted copies of recent correspondence with the labour inspectorate of the Ministry of Labour and
of Social Policy, the Ministry of Coal Industry, and the management of the state enterprise “Luganskugol” pointing at the following facts: (i) in
accordance with applicable collective agreements, the minimum guaranteed remuneration as from 1 July 2009 should be not lower than UAH786
(approximately 65 euros) (605 x 1.3 adjustment factor) for workers engaged in underground work and UAH726 (approximately 60 euros) (605 x 1.2) for
all others; (i) the management of the state enterprise “Luganskugol” has admitted that it is unable to pay workers at the new minimum wage rate (i.e.
UAH786) for lack of sufficient financial resources; (iii) in accordance with section 3 of the Act on enhancing the prestige image of coalminers’ labour,
the salary scales of coalminers must be established on the basis of a rate of the worker of category 1 which exceeds the statutory level of the minimum
wage by at least 30 per cent; and (iv) the labour inspectorate last visited the state enterprise “Luganskugol” on 23 February 2009, and found that the
enterprise is in violation of labour legislation for non-observance of the applicable minimum wage levels. It also observed that even though at the time
of inspection no wage arrears were found, wages were paid irregularly, there were accumulated liabilities to the pension fund, and the compensation
for the delay in payment was not always paid on the day of settling the wage arrears. In light of the foregoing considerations, the two workers’
organizations denounce a deliberate and systematic failure of the state enterprise “Luganskugol” (and other state-owned coal production enterprises
such as “Donbassantratsit” and “Sverdlovatratsit”) to comply with state social guarantees in the field of remuneration thus depriving coalminers of a
decent standard of living.

By letter, dated 8 October 2009, the Deputy Minister of Labour and Social Policy replied to the latest communication of the NPG indicating that the
Territorial State Labour Inspection in the Lugansk region carried out in 2009 inspections at the coalmine Nikanor-Nova and at the state enterprise
“‘Luganskugol”. As a result, it was found that the minimum guarantees of labour remuneration were not observed and that the wage rate of workers was
fixed without taking into account the provisions of the general and sectoral collective agreements. The Deputy Minister indicates that disciplinary action
was taken against the managers of the enterprises concerned in accordance with section 188-6 of the Code of Administrative Offences, while the
inspection results were forwarded to law enforcement bodies as provided for in section 95 of the Code of Criminal Procedure.

As pointed out in previous comments, the Committee is of the view that the wage situation in the Nikanor-Nova mine is not an isolated phenomenon
but rather symptomatic of the difficulties of the Ukrainian coalmining industry as a whole, that is high unemployment, low profitability and poor safety
record. The Committee accordingly requests the Government to communicate full particulars on the employment and working conditions
prevailing in the mining sector — including the several hundred illegal mines reportedly operating in the country — and the measures taken
or envisaged to ensure the regular payment of wages in the coalmining industry in accordance with applicable collective agreements.

[The Government is asked to supply full particulars to the Conference at its 99th Session and to reply in detail to the present comments in
2010.]
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Costa Rica
(Ratification: 1960)

In its previous comments, the Committee noted the report of the High-level Mission that visited Costa Rica in October 2006, and Cases Nos 2490
and 2518, examined by the Committee on Freedom of Association, which confirmed that a large number of trade unionists had been dismissed. The
Committee took note of the comments on the application of the Convention made by the International Trade Union Confederation (ITUC), the
Confederation of Workers Rerum Novarum (CTRN), the Petroleum, Chemical and Allied Workers’ Union (SITRAPEQUIA) and the Costa Rican
Federation of Chambers and Associations of Private Enterprises (UCCAEP). The Committee notes the Government’s reply to the comments in the
CTRN's communication of 12 September 2008. Lastly, it notes the discussion on the application of the Convention that took place in June 2009 in the
Conference Committee on the Application of Standards.

Slowness and ineffectiveness of procedures regarding complaints and compensation in the event of anti-union acts. The Committee noted that,
according to the High-level Mission that visited the country in 2006, the proceedings in cases of anti-union discrimination are so slow that it takes at
least four years to obtain a final ruling. The Committee notes that in its comments the ITUC states that the problem still exists. The employers’
organization UCCAEP states that legislative and judicial treatment of anti-union discrimination is satisfactory, and points out that the criticism of Costa
Rican law has mostly been levelled at the slow proceedings for complaints claiming cancellation of dismissals of trade union leaders, and that work has
been done to improve matters, particularly through a Bill to reform labour procedures currently on the agenda of the Legislative Assembly.

The Committee notes the Government’s statements to the effect that: (1) discussion of the legislation being developed under the Free Trade
Agreement, signed by Central America, the Dominican Republic and the United States, has delayed discussion of the Bill to reform labour procedures
in the Legislative Assembly but, because the Executive called for discussion of the Bill at the first meeting of the Assembly’s extraordinary plenary
session (August 2009), at which the Executive determines the order of agenda items, the Bill to reform labour procedures (which addresses the
problem of slow proceedings in cases of anti-union acts and strengthens the right to collective bargaining in the public sector) is the second item on the
agenda of the Legislative Assembly’s Legal Affairs Committee (whose subcommittee was attended by three deputies, the President of the Second
Chamber, a representative of the Ministry of Labour and representatives of employers’ and workers’ organizations); (2) the Bill, which also had the
backing of the Higher Labour Council (a national tripartite body), introduces oral proceedings, strengthens protection against anti-union acts and is the
outcome of ILO technical assistance; (3) furthermore, Bill No. 13475 to reform various provisions of the Labour Code, Act No. 2 of 27 August 1943, and
sections 10, 15, 16, 17 and 18 of Decree No. 832 of 4 November 1949, and the amendments thereto is high on the agenda of the Assembly’s plenary
session; the aim of this initiative is to strengthen trade union activity in the country through amendments to the Labour Code that contribute to the
establishment of unions in private enterprises and to compliance with ILO international standards; the deputies are aware that this proposal forms part
of the Government’'s commitments still outstanding in the ILO, yet the Executive has placed adoption of the Bill to reform labour procedures higher on
the plenary agenda, because it is broader and more inclusive than the provisions of Bill No. 13475.

The Committee further notes the information from the Government to the effect that various training activities have been conducted in connection with
the problems pointed out by the Committee of Experts and have included judges, deputies and employers’ and workers’ organizations.

The Government adds that in 2008 the Judiciary had some 22,563 new labour-related cases before it, but completed 27,936 out of a total case load
of 30,029. It can be inferred from this that the Judiciary has significantly shortened the average length of the proceedings in labour cases, and has
reduced the case load. It is also pursuing a programme to deal with the backlog of cases, the aim being to develop a new system to improve the
response and running of the administration of justice. To this end, a process has begun to reorganize the supernumerary judges’ programme by
switching from an office-based scheme for the distribution of judges to a centralized scheme consisting of groups, each with a maximum of 20 judges
and a work programme geared to providing assistance to offices with workloads that exceed their normal capacity; between the start-up of this
programme in 2001, and 2008, 46,398 cases were received, in 38,209 of which there have been judgements, and in 8,189 of which files have been
returned and matters have been settled from which it can be inferred that 82.3 per cent of the cases submitted were resolved by judges belonging to
the abovementioned programme. Specifically, in 2008 the annual average of cases received was 5,799, with an annual average of 4,776 cases judged.
In order to strengthen the justice administration system even further, the Supreme Court of Justice, at a plenary sitting held on Monday, 12 March
2007, approved the establishment of the Conciliation Centre of the Judiciary, which promotes flexible, informal and effective judicial mechanisms; in the
course of 2008, in the various chambers of the abovementioned Conciliation Centre, 3,505 conciliation hearings were held and 2,606 agreements were
reached, in other words conciliation agreements were reached in 74.35 per cent of the cases heard. The Government further indicates that the Ministry
of Labour and Social Security is also engaged in strengthening alternative methods of administrative dispute settlement, and that through the
Alternative Dispute Settlement Centre (RAC) of the Ministry’s Labour Relations Department, in 2008 and the first quarter of 2009 the number of
persons heard rose to 8,738, with an average of 2,815 applications for conciliation hearings.

The Committee welcomes the actions and initiatives referred to by the Government that are described in the above paragraphs, particularly in the
light of the Government's previous report stating that in 2005 there were 38 cases of complaints of anti-union discrimination. There is no doubt that the
general improvement in the administration of justice and the efficiency of proceedings will likewise have a positive effect on cases of anti-union
practices. The Committee nonetheless notes that the Government has not assessed the impact of the general improvements in the administration of
justice on proceedings relating to trade union actions, where the main problem is that owing to appeals and constitutional complaints (recursos de
amparo), it can take years for a decision to be handed down. Nor has the Government provided information on the number of instances where
penalties were imposed for breach of the labour legislation on trade union rights, and the number of decisions in such cases that have become final, as
well as the length of the proceedings.

The Committee hopes that the Bill to reform labour procedures will be adopted in the near future and asks the Government to provide the
text of the future Act as soon as it is adopted.
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The Committee notes with regret, however, that Bill No. 13475 to reform various provisions of the Labour Code and other legal texts has
not as yet been discussed although it is high on the agenda of the Legislative Assembly’s plenary session, and requests the Government to
take steps to move the processing of the Bill forward, and to provide information in this regard. The Committee recalls that, at its session of
June 2009, the Conference Committee on the Application of Standards asked the Government to submit, this year, a detailed time schedule of steps
taken and future steps so that the legislative reforms were made a reality, and expressed the hope that the bills upon which tripartite consensus has
been reached would be adopted without delay.

Submission of collective bargaining to criteria of proportionality and rationality. In its case law, the Constitutional Chamber of the Supreme Court of
Justice had ruled unconstitutional a significant number of clauses in collective agreements in the public sector, at the instigation of public authorities
(Citizens’ Ombudsman, General Prosecutor of the Republic) or one or another political party.

In its previous observation, the Committee noted that SITRAPEQUIA and the CTRN emphasized the seriousness of the problem of collective
bargaining in the public sector and the constraints placed on public employers by the Committee on Negotiation Policy. It further noted that the CTRN
and the country’s other confederations held the view that the long delay in the adoption of the bills to amend the legislation and ratify the Labour
Relations (Public Service) Convention, 1978 (No. 151), and the Collective Bargaining Convention, 1981 (No. 154) (which resulted from a tripartite
agreement), demonstrates a lack of interest in moving forward.

The Committee observes that the Government referred to statements it had made in previous reports to the effect that: (1) the Government
possesses the will and commitment to resolve the problems raised by the Committee of Experts; (2) it has requested the ILO’s technical assistance
and trusts that this will enable it to overcome the problems raised; (3) the Government's efforts (many of them supported by tripartite agreement) to
solve these problems have included the submission of several legislative proposals to the Legislative Assembly and their reconsideration: a draft
constitutional amendment (of article 192), a Bill on collective bargaining in the public sector and the addition of a subsection (5) to section 112 of the
General Act on Public Administration (the three initiatives are intended to strengthen collective bargaining in the public sector); a draft amendment to
the chapter of the Labour Code on freedom of association; approval of ILO Conventions Nos 151 and 154; (4) the Government’s efforts have also
included other types of initiatives in legal actions of unconstitutionality brought in order to annul specific clauses in the agreements; (5) the present
Government has the will to push forward draft legislation to resolve pending problems and has maintained contact with the Executive — including the
Ministry of the Presidency — and parliament (deputies from various parties as well as the leaders of the principal opposition party which also supports
the reforms sought by the ILO) for the re-examination of the draft texts in question. The Government states that it has sent reports to the judiciary
forwarding the observations and position of the Committee of Experts. The Government lays emphasis on the follow-up meetings held by the Minister
of Labour and Social Security, on occasion with the technical assistance of the ILO Subregional Office, with this assistance including the gathering of
information on matters relating to Conventions Nos 151 and 154 on collective bargaining. The Government adds that a meeting was held with various
representatives of all the sectors involved (the authorities, civil society, etc.) to analyse and seek consensus for the bill to reform labour procedures
which is on the agenda of the Legislative Assembly.

The Committee requests the Government to provide information on developments regarding the draft legislation that has been under examination by
the Legislative Assembly for years and which is intended to achieve greater efficiency and speed in the procedures for collective bargaining in the
public sector, and on any developments regarding the Supreme Court of Justice’s case law on this matter.

The Committee notes that, at it session of June 2009, the Conference Committee on the Application of Standards took note of the Government's
commitment to create a bipartisan congressional committee with participation of all the State Powers and the social partners to promote the adoption of
the bills that had tripartite support, with ILO technical assistance. The Committee recalls in this connection that the Conference Committee on the
Application of Standards expressed the firm hope that in the very near future it would be able to note considerable progress in the application of the
Convention, and trusted that the bills upon which tripartite consensus had been reached would be adopted without delay. It likewise trusted that the
report due this year for examination by the Committee of Experts would include a copy of the bills so that the Committee of Experts could verify their
conformity with the Convention. It asked the Government to submit, this year, a detailed time schedule of steps taken and future steps so that the
legislative reforms were made a reality.

The Committee notes that in its latest report the Government reiterates many of its earlier statements, and indicates that the Higher Labour Council (a
tripartite advisory body) agreed to analyse the bills relating to collective bargaining issues to determine which of them can be promoted on a tripartite
basis, and that they include the bills relating to ILO Conventions Nos 151 and 154. The Committee notes that, according to the Government, the bill to
reform labour procedure — which has tripartite support - is the second item on the agenda of the Legal Affairs Committee of the Legislative Assembly
and that it aims, among other things, to strengthen the right to collective bargaining in the public sector. According to the Government, the Bill on the
collective negotiation of collective agreements in the public sector, and the addition of a subsection (5) to section 112 of the General Act of Public
Administration, is currently under examination. It was referred by the Legal Affairs Committee for consideration by the Special Commission on Human
Rights. It is currently item No. 14 on the latter's agenda. A legal report on the bill has been submitted by the Technical Services Department of the
Legislative Assembly and it is expected that the deputies will move to have it discussed in ordinary sittings. As to the other bills and the ILO
Conventions relating to freedom of association and collective bargaining, the Government indicates that, as soon as circumstances allow, they will be
submitted to the Legislative Assembly, bearing in mind that these are matters pending for the Government which are of vital importance to
strengthening the trade union rights of men and women workers in Costa Rica. The Committee notes with regret that discussion of the bills has again
delayed.

According to the UCCAEP, the bill in question deals satisfactorily with collective bargaining in the public sector. The Government states that it is
attaching copies of the bills as requested by the Committee on the Application of Standards at the 98th Session of the International Labour Conference.
However, these texts have not been received and it is therefore not possible to verify their consistency with the Convention, as the Conference
Committee asked.

It is with regret that the Committee must take note of this statement, in view of the fact that in previous years it was informed that these bills, which
aimed to strengthen collective bargaining in the public sector, and most particularly those relating to ratification of Conventions Nos 151 and 154, had
tripartite support and had already been submitted several times to the Legislative Assembly. The Committee asks the Government to do everything
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in its power to ensure that the bills to strengthen the right to collective bargaining in the public sector, including those relating to the
ratification of Conventions Nos 151 and 154 are examined and, it is to be hoped, adopted by the Legislative Assembly.

The Committee also takes note of the information sent by the Government concerning developments in the case law since it last examined the
application of the Convention, regarding relevant judicial decisions cancelling collective agreements on the basis of “criteria of proportionality and
rationality”.

The Government states in particular that it views with optimism the developments regarding the issue of the cancelling by judicial bodies of clauses in
collective agreements, and sees these developments as a positive outcome since there have been significant changes in the practical effect given to
Convention No. 98 in recent years, owing to intense training and information activities that it has been carrying out with technical assistance from the
ILO. The Government also expresses the view that it sees as positive the advances in the case law of the Second Chamber of the Supreme Court of
Justice, the highest court dealing with labour matters. Time and again in its decisions, the Chamber has risen fully to the challenge set by the
constitutional case law, finding collective agreements in the public sector to be constitutional. Furthermore, in its case law the Chamber cites not only
the ILO Conventions that Costa Rica has ratified but also Conventions it has not ratified, such as Conventions Nos 151 and 154, as well as citing the
ILO’s 1998 Declaration on Fundamental Principles and Rights at Work and recalling that freedom of association and the right to organize, and effective
recognition of the right to collective bargaining are established in the abovementioned instrument as fundamental rights to be applied by all member
States of that Organization; it also confirms that Convention No. 98, along with the rights laid down in the ILO Declaration on Fundamental Principles
and Rights at Work, not only take precedence over the law, but would be divided of their substance if exemption from the right to collective bargaining
were to become the rule.

The Second Chamber thus finds that allowing collective bargaining is the rule and to restrict it the exception. In support of its finding, the Chamber
cites Executive Decree No. 29576 of 31 May 2001 regulating the negotiation of collective agreements in the public sector. This decision, along with the
dissenting opinions of the Constitutional Chamber, which the High-level Mission noted, together with the Second Chamber's acceptance of the
Regulations on collective bargaining in the public sector, are important legal events which could not only reduce but ultimately preclude the challenging
of approved clauses in collective agreements, which might be the beginning of a ius laboris approach to analysis of an issue that has been dominated
in recent years by administrative law scholars. But there are other positive cases where the Constitutional Chamber itself has found against appeals
challenging public sector collective agreements as unconstitutional, as in Decision No. 2005-6858 of 1 June 2005.

The dissenting opinions of the Constitutional Chamber, referred to in the previous report (2008), which were noted by the High-level Mission, and the
Second Chamber’s acceptance of the Regulations on collective bargaining in the public sector, are important legal events which could preclude any
future appeals against approved clauses in collected agreements, which could be the beginning of a ius laboris approach to analysis of an issue which
has for years been dominated by scholars of administrative law. This, says the Government, would increase the Costa Rican Government’s interest in
overcoming the shortcomings pointed out by the Committee of Experts, for which it trusts that there will be international cooperation and technical
assistance from the ILO.

The Committee welcomes these developments in the case law and infers from the foregoing that in 2008-09 there has been no further
cancelling of clauses in collective agreements, and requests the Government to provide information on any new developments.

The Committee also welcomes the training for members of the three Powers of State and the social partners, referred to by the Government, and
appreciates in particular the forthcoming workshop on collective bargaining in the public sector, which is to include an up to date study on
developments on constitutional case law and the strengths and weaknesses of the existing regulations; information on this will be sent to the
Committee.

The Committee recalls that, although there may be instances of serious breach of constitutional rights in certain clauses of agreements, it is normal
and usual for collective agreements to provide favourable treatment for trade union members, particularly as many such agreements arise in the
context of a collective dispute in which both parties make concessions, there is nothing preventing non-unionized from joining one or another union if
they are seeking more favourable treatment, and in any event collective bargaining, as an instrument for social peace, cannot be repeatedly subjected
to recurrent scrutiny as to constitutionality, without losing its credibility and enormous usefulness. In other words, undue recourse to constitutional
challenge is to be avoided.

With regard to SITRAPEQUIA’s comments on the constraints that the Committee on Policy Negotiation places in practice on negotiation
procedures in the public sector, the Committee asks the Government to refer this matter to the Higher Labour Council and to ask the latter
and other relevant public authorities to undertake a thorough examination of the working of the current system, it being understood that
state resources are not unlimited and that the Government has many social needs to meet.

With regard to the tripartite assessment requested by the Committee of Experts, relating to the high proportion of agreements concluded directly with
non-unionized workers in relation to collective agreements, and which the Committee had asked to be carried out in the light of the report of an
independent technical expert, the ITUC states that most such direct agreements are promoted by employers and that as a result the number of
collective agreements in the private sector has been reduced to a minimum. The employers’ organization UCCAEP states that all parties have drawn
attention to the importance of standing workers’ committees and the protection that arises for them pursuant to the Workers’ Representatives
Convention, 1971 (No. 135), ratified by Costa Rica, and it is clear that this is a reality in Costa Rica which has acted as a means of guaranteeing
freedom, democracy and social peace and that to eliminate standing workers’ committees or direct agreements is to overlook and abuse the right of
workers to associate freely and settle their disputes peacefully and through dialogue.

The Committee welcomes the Government’s statement that it placed the abovementioned expert report on the agenda of the Higher Labour Council's
meeting of 30 April 2008; the meeting of 26 June 2008 re-examined the need for an analysis of the report, which proved owing to discussion of other
items. The Government states that only collective bargaining has constitutional rank and that an administrative directive of 4 May 1991 bans the labour
inspectorate from looking into the content of a direct agreement when there is an established union, so that when there is such a union the direct
agreement must be rejected outright. The Committee notes that the Government is aware of the need to reactivate as soon as possible the tripartite
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study of the content of the expert report and hopes to be able to report on progress when discussions are resumed in the Higher Labour Council.

Lastly, the Government indicates that, in the Conference Committee on the Application of Standards, it sought ILO technical assistance to prevent
standing committees of workers (non-unionized) and direct agreements (with non-unionized workers) from having any anti-union impact in practice, as
pointed out by the independent expert. The Government states that the matter is complex and hopes that in the near future there will be an
agreed-upon proposal for a satisfactory solution to the situation noted by the independent expert.

The Committee recalls that the independent expert pointed out a little over two years ago that there were 74 direct agreements in force whereas only
13 collective agreements remained. Lastly, the Committee recalls that at its meeting of June 2009 the Conference Committee asked the Government to
submit this year a detailed time schedule of steps taken and future steps, so that the legislative reforms would be made a reality.

The Committee hopes to receive information on a tripartite approach to the problem of direct agreements with non-unionized workers in
the light of the expert report, and of any other satisfactory solution proposed, including measures to promote collective bargaining with
existing organizations of workers and to avoid direct agreements being used for anti-union purposes, which is to be presumed where a
representative trade union already exists.

The Committee notes that in its report the Government states that it is fully disposed and willing to resolve the abovementioned problems. The
Committee noted previously the initiatives taken by the High-level Mission to promote the bills submitted to the Legislative Assembly that pertain to the
issues raised by the Committee of Experts, and that, at a special meeting of the Higher Labour Council (a tripartite body) that it attended, the Mission
consulted the members and agreed unanimously to request the Legislative Assembly to set up a joint committee with ILO technical assistance for the
processing of the bill to reform labour procedure. The Committee expresses the hope that the abovementioned joint committee in the Legislative
Assembly will be established without delay and will take up the issues pending. It requests the Government to provide information in this
regard. It notes that the Government has requested ILO technical assistance in ascertaining the consistency of the text of the Bill to reform
labour procedure (No. 15990) with the principles of Conventions Nos 87 and 98, and suggests that such assistance be provided as soon as
the Joint Committee is set up in the Legislative Assembly.

The Committee again points out that the issues pending raise important problems regarding the application of the Convention.Bearing in mind the
various ILO missions that had visited the country over the years and the seriousness of the problems, it expresses the hope that it will be in
a position to note significant progress in the near future in both the legislation and practice. The Committee requests the Government to
indicate any developments in this regard.

Georgia
(Ratification: 1993)

The Committee notes the comments made by the Georgian Trade Union Confederation (GTUC) in a communication dated 27 August 2008, the
observations made thereon by the Georgian Employers’ Association (GEA), as well as the Government's reply. The Committee also notes that the
GTUC submitted allegations referring to the same matters to the Committee on Freedom of Association. It further notes the comments of the
International Trade Union Confederation (ITUC) submitted in a communication dated 26 August 2009 referring to the same issues as well as to the
matters previously raised by the Committee.

The Committee recalls that it had previously expressed its concern at the several provisions of the Labour Code adopted in 2006. In particular, the
Committee considered that the Labour Code did not provide for an adequate protection against anti-union discrimination and meaningful promotion of
collective bargaining. It notes in this respect, the discussion that took place in the Conference Committee on the Application of Standards in June 2008,
which considered that a tripartite round table to address these issues in a context of full dialogue together with ILO technical assistance, could facilitate
further progress on matters relating to the promotion of collective bargaining and the protection of the right to organize, both in law and in practice.

The Committee notes from the Government's report that a memorandum was signed between the Ministry of Health, Labour and Social Affairs
(MoHLSA), the GTUC and the GEA with a view to institutionalizing social dialogue in the country. Since then, the social partners have been regularly
holding sessions to discuss issues concerning the labour legislation with an emphasis on the issues of compliance with the Freedom of Association
and Protection of the Right to Organise Convention, 1948 (No. 87), and Convention No. 98. The Committee further notes with interest that, in line with
the conclusions of the Conference Committee, over the course of 2009, the ILO has been providing technical support to the tripartite constituents to
advance the process of dialogue and the review of the labour legislation. The Committee further notes with interest the holding in October 2009 of an
ILO tripartite round table in Thilisi which discussed the current status of the national labour legislation, application of Conventions Nos 87 and 98 and
promotion of tripartism in Georgia. The Committee also notes with interest Decree No. 335 of 12 November 2009 issued by the Prime Minister of
Georgia, which formalized and institutionalized the National Social Dialogue Commission, as well as the creation of a tripartite working group to review
and analyse the conformity of the national legislation with the findings and recommendations of the Committee and to propose the necessary
amendments. The Committee hopes that any proposed amendments will take into account its following comments and requests the
Government to provide information on the developments in this regard.

Articles 1 and 3 of the Convention. Protection against acts of anti-union discrimination. The Committee had previously noted that section 11(6) of the
Law on trade unions and section 2(3) of the Labour Code prohibited, in very general terms, anti-union discrimination, and did not appear to constitute
sufficient protection against anti-union discrimination at the time of recruitment of workers and at the time of termination of their employment. In
particular, the Committee had noted that, pursuant to section 5(8) of the Labour Code, an employer was not required to substantiate his/her decision for
not recruiting an applicant and considered that the application of this section in practice might result in placing on a worker an insurmountable obstacle
when proving that he/she was not recruited because of his/her trade union activities. The Committee had also noted that, according to sections 37(d)
and 38(3) of the Code, the employer had a right to terminate a contract at his/her initiative with an employee, provided that the employee was given one
month’s pay, unless otherwise envisaged by the contract. The Committee considered that, in light of the absence of explicit provisions banning
dismissals by reason of union membership or participating in union activities, as well as the absence of provisions regulating cases of anti-union
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dismissals, the Labour Code did not offer sufficient protection against anti-union dismissals. The Committee notes that the Government refers to the
general prohibition of anti-union discrimination provided for in article 26 of the Constitution, section 11(6) of the Law on trade unions and section 2(3) of
the Labour Code and considers that the legislation is in compliance with the Convention. The Government indicates nevertheless that the tripartite
working group will review the legislation as necessary. With regard to the protection at the time of recruitment, the Committee is of the opinion that,
since it may often be difficult, if not impossible, for a worker to prove that he/she has been the victim of an act of anti-union discrimination, legislation
could provide ways to remedy these difficulties, for instance by stipulating that grounds for the decision of non-recruitment should be made available
upon request. With regard to the termination of employment, the Committee considers that legislation which allows the employer in practice to
terminate the employment of a worker on condition that he/she pay the compensation provided for by law in all cases of unjustified dismissal, without
any specific protection aimed at preventing anti-union discrimination, is insufficient under the terms of Articles 1 and 3 of the Convention. The
Committee therefore trusts that the necessary measures to revise sections 5(8), 37(d) and 38(3) of the Labour Code will soon be taken so as
to ensure that the Labour Code provides for an adequate protection against anti-union discrimination taking into account the principles
above. It requests the Government to provide information on the measures taken or envisaged in this respect.

The Committee notes article 42 of the Code of Administrative Breaches and section 142 of the Criminal Code imposing penalties for violation of the
labour legislation. The Committee requests the Government to indicate the form of compensation available to workers, victims of acts of
anti-union discrimination, including dismissals, transfers, downgrading, etc.

Article 2. Protection of workers’ organizations against acts of interference by employers. With regard to the Committee’s previous request to provide
for rapid appeal procedures, coupled with effective and dissuasive sanctions against acts of interference, the Committee notes the Government's
statement that section 42 of the Code of Administrative Violations punishes violations of labour legislation and labour protection rules by a penalty
equivalent to a minimum of 100 times the labour remuneration and that the same violation committed within one year following the imposition of an
administrative penalty is punishable by a penalty equivalent to 200 times the labour remuneration.

Article 4. Collective bargaining. The Committee had previously noted that, according to section 13 of the Labour Code, the employer (unilaterally) is
authorized to specify the duration of a business week, the daily schedule, shifts, the duration of breaks, the time and place of remuneration payment,
the duration of and the procedure for granting a leave and unpaid leave, the rules for complying with labour conditions, the type and the procedure for
work-related incentives and responsibilities, the procedures for consideration of complaints/applications and other special rules subject to the specifics
of the business of the organization. The Committee notes the Government’s indication that an employer is authorized to introduce internal operation
rules only if working conditions are not regulated by a labour agreement (either individual or collective) and that if working conditions are regulated by a
labour agreement, such an agreement prevails over any other internal rules.

The Committee had previously noted that sections 41— 43 of the Labour Code seemed to put in the same position collective agreements concluded
with trade union organizations and agreements between an employer and non-unionized workers, including as few as two workers. The Committee
notes that the Government points out that Convention No. 98 does not stipulate that collective agreements must prevail over individual agreements and
confirms that, under the national legislation, agreements concluded with trade unions and agreements with non-unionized workers are treated equally.
The Government emphasizes that, under the national legislation, the right to bargain collectively is not solely a trade union prerogative; other groupings
of employees can also engage in negotiations with an employer. The Committee finds it difficult to reconcile the equal status given in the law to these
two types of agreement with the ILO principles on collective bargaining, according to which the full development and utilization of machinery for
voluntary negotiation between employers or employers’ organizations and workers’ organizations should be encouraged and promoted, with a view to
the regulation of terms and conditions of employment by means of collective agreements. If, in the course of collective bargaining with the trade union,
the enterprise offers better working conditions to non-unionized workers under individual agreements, there is a serious risk that this might undermine
the negotiating capacity of the trade union and give rise to discriminatory situations in favour of the non-unionized staff; furthermore, it might encourage
unionized workers to withdraw from the union. The Committee draws the Government’s attention to the Collective Agreements Recommendation, 1951
(No. 91), which emphasizes the role of workers’ organizations as one of the parties in collective bargaining. Considering that direct negotiation
between the undertaking and its employees, bypassing representative organizations where these exist, runs counter to the principle that
negotiation between employers and organizations of workers should be encouraged and promoted, the Committee requests the
Government to take the necessary measures in order to amend its legislation so as to ensure that the position of trade unions is not
undermined by the existence of other employees’ representatives or discriminatory situations in favour of the non-unionized staff. The
Committee requests the Government to indicate any developments in this regard.

The Committee notes the information provided by the Government according to which most of the Georgian state institutions and companies have
collective agreements with trade unions. The Committee requests the Government to indicate the number of collective agreements concluded
in the country within the next reporting period and to provide statistics in this regard in relation to the private sector.
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India
(Ratification: 1958)

Assessment of the gender remuneration gap. The Committee notes the detailed statistical information provided by the Government. It notes the Sixth
Round of the Occupational Wage Survey on ten engineering industries, the report on “Socio-economic conditions of women workers in selected food
processing industries including seafood and marine products”, and information compiled by the National Sample Survey Organization providing
statistical data on earnings of men and women by occupation, sector or industry, and level of skills or education. The Committee notes that the data
provided show that considerable differentials in the earnings of men and women exist, even where they are engaged in the same occupations or where
they have the same level of skills or education. The Committee asks the Government to continue to provide detailed statistical information on
the earnings of men and women. It also encourages the Government to undertake in-depth studies into the reasons for the wide gender
remuneration gap, particularly where men and women engage in the same occupations and have the same levels of skills or education, with
a view to promoting equal remuneration for men and women for work of equal value.

Articles 1 and 2 of the Convention. Equal remuneration legislation. The Committee recalls its previous comments concerning the scope of section 4
of the Equal Remuneration Act 1976, which requires employers to pay equal remuneration to men and women for the same work or work of a similar
nature. The Committee observed that section 4 was more restrictive than is required to give effect to the principle of equal remuneration for men and
women for work of equal value, as set out in the Convention, because the concept of ‘work of equal value” goes beyond “similar work” and
encompasses work that is of an entirely different nature, but which is nevertheless of equal value. Accordingly, the Committee considered that limiting
the scope of the legislation to “work of a similar nature” would unduly restrict the scope of comparison of remuneration received by men and women.

In its report, the Government states that replacing the notion of “work of a similar nature” in section 4 with “work of equal value” was not considered
necessary in the Indian context, “especially since the term ‘work of equal value’ has not been quantified”. The Committee notes that the importance of
the concept of work of equal value lies in its requirements that the content of the work performed is the focus for comparing the remuneration of men
and women, and that the scope of comparison is as wide as possible. Noting that the Government refers to six cases decided by the Supreme
Court of India, the Committee would be grateful if the Government could provide copies of these decisions. It also requests the Government
to review and strengthen the existing equal pay legislation, taking into account the Committee’s general observation of 2006 on the
Convention.

Enforcement of the legislation. Further to the abovementioned judicial decisions, the Committee notes that the Government has supplied statistical
data on action taken to enforce the Equal Remuneration Act by the respective authorities at the levels of the central Government and the state
governments. As regards the establishments falling under the competence of the Central Government, the number of inspections has increased from
3,004 in 2006-07 to 3,224 in 2007-09. The Committee notes that in a large majority of these inspections violations were identified and rectified, and
that in a considerable number of cases prosecutions were launched (3,051 violations detected, 2,712 rectified, 439 prosecutions launched in 2007-08).
The Committee notes that the increase in the number of inspections was accompanied by an increase in violations detected. This may indicate that, in
practice, violations of the Acts are widespread. According to data received from ten states or union territories 27,290 inspections in establishments
falling under the competence of the respective authorities had been carried out in 2006-07, and 24,441 in 2007-08. In 2007-09, 172 violations were
detected in these ten states and union territories and 158 were rectified, while six prosecutions were launched. The Committee notes that taken
together the number of inspections for these ten states and union territories has decreased. The Committee notes with concern that only very few
violations have been detected, particularly when compared to those inspections undertaken by the central authorities. The Committee considers that
the above information points to a need to make the principle of equal remuneration for men and women, the Convention, and the pertinent
national legislation, better known and understood among workers and employers, and also to a need to strengthen enforcement action,
particularly at the level of the states and union territories. The Committee also notes that a more in-depth analysis of the violations detected
would provide a basis for further action to ensure the effective application of the Convention. The Committee asks the Government to
provide information on the measures taken or envisaged with regard to strengthening enforcement of the legislation applying the
Convention. The Committee encourages the Government to consider seeking the ILO’s assistance and support in this regard.

The Committee previously noted a number of proposals made by the Centre of Indian Trade Unions (CITU) with a view to strengthening the
application of the Convention. In reply to these proposals the Government indicates that setting up special units exclusively monitoring the
implementation of the Equal Remuneration Act by state governments may not be practicable, given the low number of violations reported. The
Government agrees that the involvement of female officers in hearing and deciding equal remuneration complaints can be arranged, subject to
availability. As regards the suggestion that trade unions should be allowed to lodge complaints under section 12 of the Act, the Government indicates
that the central Government has recognized four institutions as competent to bring complaints, in addition to the aggrieved persons, namely the Centre
of Women Development Studies, the Institute of Social Studies Trust, the Working Women’s Association and the Self-Employed Women’s Welfare
Association (SEWA) which is a recognized central trade union. As stated above, the Committee does not interpret the low level of violations
detected by the authorities of the states and union fterritories as indicating that such violations do not occur; it therefore hopes that
measures to strengthen these authorities would be considered. In addition, the Committee asks the Government to provide further
information on the participation of women officers in the enforcement of the Equal Remuneration Act in practice, and also to elaborate
further on the extent to which the abovementioned institutions have made use of the possibility of bringing complaints under section 12 of
the Act and the outcome of such complaints.

Article 3. Objective job evaluation. The Committee recalls that by ratifying the Convention, India has undertaken to take measures to promote the
objective evaluation of jobs on the basis of the work to be performed, where such action will assist in giving effect to the provisions of this Convention.
In its previous comments, the Committee noted information indicating that women'’s remuneration was determined on the basis of classifications which
did not reflect the real nature of the work involved. The Committee considered that there was a clear need to promote the use of objective job
evaluation methods, as envisaged in Article 3. In its reply, the Government states merely that there is no mention of job classification based on sex or
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otherwise in the Equal Remuneration Act or the Minimum Wages Acts. While noting the Government's statement, the Committee emphasizes that the
Convention envisages the promotion of objective job evaluation as a key aspect of ensuring equal remuneration for men and women for work of equal
value. Hence, the Committee trusts that the Government will take the measures necessary to give effect to Article 3 of the Convention with a

view to promoting the use of objective job evaluation methods as a means of determining wage rates irrespective of the worker’s sex, and
to provide information on any further developments in this regard.
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Czech Republic
(Ratification: 1993)

The Committee recalls its previous observation issued in 2007 which addressed the following issues: (1) the developments concerning the adoption
of new non-discrimination legislation; (2) the situation of the Roma in employment and occupation; and (3) the outstanding issues with regard to the
follow-up to the representations under article 24 of the ILO Constitution (November 1991 and June 1994) regarding Act No. 451 of 1991 (Screening
Act). In its observation, the Committee asked the Government to supply full particulars to the International Labour Conference at its 97th Session and
to report in detail in 2008.

Subsequently, the Conference Committee on the Application of Standards discussed the application of the Convention by the Czech Republic at its
97th Session (June 2008). In its conclusions, the Conference Committee expressed concern that the Labour Code of 2006 had withdrawn the
previously available protection from discrimination based on a number of additional grounds, including family responsibilities, marital or family status or
membership of or activity in political parties, trade unions or employers’ organizations. It urged the Government to hold consultations with the
representative employers’ and workers’ organizations and other appropriate bodies concerning these additional grounds, as required under Article 1(1)
(b) of the Convention, with a view to maintaining the previous level of protection. It also called on the Government to adopt the new non-discrimination
legislation without further delay and to ensure that it was in full conformity with the Convention.

With regard to the situation of the Roma, the Conference Committee stressed that it was essential that the measures taken would lead to objectively
verifiable improvements as regards the situation of the Roma in practice. In this regard, the Conference Committee urged the Government to take
measures to develop improved means to assess and monitor the situation of the Roma in employment and occupation and unemployment, including
through the collection and analysis of appropriate data. It also requested the Government to take further measures to promote and ensure equal
access of the Roma to education, training, employment and occupation.

With regard to the Screening Act, the Conference Committee regretted that previously announced plans to repeal the Act had not been followed
through and that the Government asserted before the Committee that the Act is not in contravention with the Convention. The Conference Committee
strongly urged the Government to bring its legislation into line with the Convention without further delay, in accordance with its obligations, taking into
account the relevant conclusions and recommendations of the Governing Body and the Committee of Experts’ comments. The Conference Committee
requested the Government to provide information on all these issues in its report under article 22 due in 2008.

The Committee recalls that a report had not been received in 2008 and the Committee repeated its previous comments. However, the Committee
noted comments received from the Czech Moravian Confederation of Trade Unions (CM KOKS) dated 25 November 2008. In its comments, the CM
KOKS states that, following the 97th Session of the Conference, it made an official request to the Prime Minister to place the application of the
Convention on the agenda of the national tripartite body. In October 2008, a meeting of the national tripartite body took place. According to the union,
the Government failed on this occasion to submit to the social partners the conclusions adopted by the Conference. The CM KOKS also reiterates its
concerns regarding the withdrawal of specific legal protection from discrimination based on marital status, family responsibilities, political or other
conviction, membership of, or activity in political parties and movements, trade unions or employers’ organizations. The CM KOKS further maintains
that there is a need to improve the role of the State in monitoring compliance of anti-discrimination legislation. Further, it calls for the repeal of the
Screening Act.

The Committee notes with regret that since the Conference discussion in 2008 no report has been received from the Government, despite
the specific request made by the Conference Committee. The Committee is concerned that its previous comments and the Conference
conclusions may not yet have been discussed in an appropriate manner at the national level. The Committee urges the Government to take
the measures necessary to ensure follow-up to all the points raised by the Committee in its 2007 observation and direct request, and by the
Conference Committee in 2008, and to provide all the information requested without delay.

[The Government is asked to supply full particulars to the Conference at its 99th Session and to reply in detail to the present comments in
2010.]

Islamic Republic of Iran

(Ratification: 1964)

The Committee notes the discussion that took place in the Conference Committee in June 2009. In its conclusions, the Conference Committee noted
that, during its examination of this case in June 2008, it had requested the Government to take urgent action on all the outstanding issues with a view
to fulfilling its promises of 2006 that it would bring all the relevant legislation and practice into line with the Convention by no later than 2010. The
Conference Committee noted with concern the lack of information that had been provided to the Committee of Experts, and the range of serious issues
that remained outstanding.

The Committee notes that the Conference Committee, while acknowledging that certain achievements had been made in the past in respect of
education, vocational training and employment of women, remained concerned at the lack of evidence of any real progress made with respect to their
situation in the labour market. Detailed information on the number of women actually finding employment after their education and training was still
lacking, and concerns remained with respect to existing and draft legislation limiting women’s employment. The Conference Committee also noted the
need for information on the quota system in universities and how it was applied in practice, as well as information on the impact on women’s
employment of the recent bill limiting working hours for women with children. The Conference Committee expressed continuing concern about the
situation of religious and ethnic minorities with regard to their equal access to employment and occupation, and the failure to provide adequate
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statistical information in this regard. It concluded that the Baha'i continued to be subjected to discrimination as regards access to education and
employment without any significant measures being taken by the Government to bring discriminatory practices, including on the part of the authorities,
to an end.

The Conference Committee urged the Government to take immediate and urgent action to ensure the full application of the Convention, both in law
and practice, and to establish genuine social dialogue in this context. It urged the Government to provide full, objective and verifiable information in its
report of 2009 on the application of the Convention, in reply to all the issues raised by the Conference Committee and by the Committee of Experts.

However, the Committee notes with regret that the Government's report has not been received. It must therefore repeat its previous observation
which, in relevant parts, read as follows:

(]
Legislative developments

The Committee notes the Government’s indication that a comprehensive Bill prohibiting any form of discrimination in employment and education has
been drafted. The Bill relates to access of all Iranian nationals, irrespective of gender, colour, creed, race, language, religion, ethnic and social
background, to education, technical and vocational training, and to job and employment opportunities and similar working conditions. The Government
states that violations of the proposed Bill would be subject to very heavy penalties and sanctions, unlike violations of the Constitution or the Labour
Law. The Committee notes that this Bill is awaiting approval of the Cabinet of Ministers, and that the Government hopes to receive comments of the
Office on the Bill. The Committee understands that the proposed Bill has not yet been sent to the Office with a request for comment thereon. The
Committee urges the Government to forward the proposed Bill on non-discrimination to the Office for its comments as soon as possible.
The Committee hopes that in drafting the new law, the opportunity will be taken to prohibit direct and indirect discrimination against nationals and
non-nationals, on all the grounds enumerated in the Convention, including political opinion, national extraction and social origin. Noting the concern
expressed by the Conference Committee that over the years a number of bills, plans and proposals had been referred to which had not come to
fruition, the Committee hopes that every effort will be made to adopt a comprehensive law on non-discrimination which is fully in conformity with the
Convention, in the near future.

National equality policy

The Committee notes the Government's indication that the Charter of Citizenry Rights referred to in article 100 of the Fourth Economic, Social and
Cultural Development Plan (the Plan) was approved by Parliament in 2007. The Committee also notes from the Government’s report that disciplinary
measures, including dismissal, were taken by the head of the judiciary against the judges who failed to apply the Charter. As regards article 101 of the
Plan, calling for the elaboration of a national plan for the development of “meritorious work” on the basis of a number of principles, including “prohibition
of discrimination in employment and profession”, the Government indicates that regular meetings with the social partners are held in order to survey
and monitor the implementation of this provision. No information is provided with regard to article 130 of the Plan empowering the judiciary to take
measures towards the elimination “of all types of discrimination — gender, ethnic and group — in the legal and judicial [field]”. The Committee requests
the Government to provide a copy of the Charter of Citizenry Rights as well as information on its application in practice, and detailed
information on any measures taken against judges and other officials failing to respect and apply the rights set forth in the Charter,
including any disciplinary sanctions imposed. The Committee also reiterates its request for information on the status of the adoption of the
National Plan foreseen under article 101 of the Plan and on any measures taken to implement article 130. The Committee would also
appreciate receiving specific information on the outcome of the meetings held to survey and monitor the implementation of article 101 of
the Plan, including detailed information on the measures taken to implement this provision. The Committee again requests the Government
to provide translated summaries of the evaluation reports prepared pursuant to article 157 of the Plan, and any other information on the
implementation of the Plan in practice, and the results achieved with respect to furthering equality in employment and occupation. Please
also provide information on any measures taken or envisaged to raise awareness of the Plan, in particular with respect to equality rights.
The Committee again requests the Government to provide a copy of the Charter of Women'’s Rights, to clarify how the Charter and the Plan
interrelate, and to provide information on any measures taken to implement the provisions of the Charter of Women’s Rights.

Equal opportunity and treatment of men and women

With regard to the measures taken to improve women’s access to employment and occupation, through increasing access to university and technical
and vocational training, the Committee recalls that in June 2008 the Conference Committee, while noting the efforts to promote women'’s access to
university education, also noted the Government’s acknowledgement that there remained a long way to go in practice to remove the barriers to women’
s employment. The Committee notes that in his report on the situation of human rights in the Islamic Republic of Iran, the UN Secretary-General
pointed out that “women have limited participation in wage labour outside of the agricultural sector, estimated at 16 per cent, which signifies that the
progress achieved in female education in the recent past has not as yet translated into increased women’s economic participation” (A/63/459, 1
October 2008, paragraph 51). The Committee also notes the ITUC’s allegation that quotas restricting women’s access to university have been secretly
applied since 2006 in up to 39 fields of study.

The Committee notes that, according to official government statistics collected by the ILO, the unemployment rate for women decreased from 17 per
cent in 2005 to 15.8 per cent in 2007. In the same period, however, the number of women in the occupational category of legislators, senior officials
and managers, decreased by almost 20 per cent. The Committee also notes the Government's indication that the Deputy Minister for Industrial
Relations is responsible for the supervision of the Presidential Circular calling for the guarantee of equal access to women and religious minorities to
employment opportunities. Moreover, the Government indicates that various empowerment programmes for women were implemented under article
101 of the Plan. The Committee recalls that the Conference Committee urged the Government to provide the Committee of Experts with the detailed
statistics it had been repeatedly calling for in order to allow it to make an accurate assessment of the situation of women in vocational training and
employment. The Committee notes that these statistics were not provided. The Committee urges the Government to provide detailed statistics on
the number of women and men in public and private sector employment, disaggregated by category and level of employment. The
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Committee also requests the Government to provide information on the number of women participating in the empowerment programmes
mentioned in the Government’s report. Please also provide more information on the content and impact of these programmes. The
Committee also asks the Government to provide a copy of the Presidential Circular referred to above and more detailed information on the
role of the Deputy Minister for Industrial Relations in supervising the implementation of the Circular. The Committee again requests the
Government to provide information on the number of women trained through the Technical and Vocational Training Organization (TVTO)
and on the participation rate of women and men in the various disciplines of technical and vocational training in privately run institutes. The
Comnmittee further reiterates its request for information on the activities of the Women’s Entrepreneurship Guild as well as on the activities
of the Centre for Women and Family Affairs.

The Committee notes from the ITUC’s submission that an increasing number of women are working in temporary jobs and contract employment, and
thus are not covered by legal entitlements and facilities, including maternity protection. The ITUC states that since Iranian labour law does not require
companies employing less than 20 people to abide by these regulatory protections and women often work in small and medium-sized enterprises, they
may in practice face serious discrimination in the labour market. The Committee recalls that the Conference Committee had urged the Government to
ensure that all entitlements and facilities are made available to women working in temporary and contract employment. Noting that no information
has been provided by the Government on this point, the Committee urges the Government to take the necessary measures to ensure that
women in temporary and contract employment benefit from all the legal entitlements and facilities, and to provide information on progress
made in this regard.

The Committee recalls the Government's acknowledgement that the existing imbalance in women’s participation in the labour market in comparison
with that of men “is a direct result of cultural, religious, economic and historical factors”. The Government also raised the issue of the difficulty of
women balancing work and family responsibilities. The Government indicates that the Ministry of Labour and Social Affairs held regular workshops
throughout the country to raise public awareness about ILO standards and the rights set out in the Labour Law. The Committee also notes the
Government's indication that various workshops were held at provincial level with a view to “teaching Iranian women how best to balance work and
family responsibilities”. The Committee refers to its previous comments and stresses that restricting measures to reconcile work and family
responsibilities to women reinforces the assumption that women are solely responsible for caring for children. The Committee requests the
Government to provide detailed information on the measures taken to improve awareness, access and enforcement of equality and
non-discrimination rights and policies, as well as on protection and benefits aimed at balancing work and family responsibilities. It also
again requests the Government to consider extending the special measures for workers with children to men as well as women.

The Committee recalls the findings of the technical assistance mission regarding the prevalence of discriminatory job advertisements. In the
absence of the information previously solicited, the Committee again requests the Government to provide information on measures taken
or envisaged to prohibit such practice. Further to its 2002 general observation, the Committee also reiterates its request for information on
measures taken or envisaged to prevent and prohibit sexual harassment in employment and occupation.

Discriminatory laws and regulations

The Committee, as well as the Conference Committee, has raised over a number of years the need to repeal or amend discriminatory laws and
regulations. In June 2008, the Conference Committee expressed deep regret that despite the Government's statements that it was committed to
repealing laws and regulations that violated the Convention, progress in this regard was slow and insufficient. The Committee notes with regret that
despite the repeated call from this Committee and the Conference Committee for the amendment or repeal of the laws and regulations restricting
women’s employment and the discriminatory application of the social security legislation, the Government reports no new developments since the
Conference Committee discussion.

Regarding section 1117 of the Civil Code pursuant to which a husband can prevent his wife from taking up a job or profession, the Government
states that due to the existence of section 18 of the Family Protection Law, section 1117 is automatically repealed and courts are not authorized to hear
complaints regarding section 1117. The Committee notes from the UN Secretary-General’s report that a family protection draft Bill was being debated.
However, it is not clear if the reference to section 18 in the Government’s report is a provision in the draft Bill. The Committee also notes that the same
explanation was provided to the Conference Committee, which nonetheless expressed concern that in the absence of the express repeal of section
1117, the provision would continue to have a negative impact on women’s employment opportunities. The Committee requests the Government to
clarify the content of section 18 of the Family Protection Law, and how it automatically repeals section 1117, as well as to provide
information on the status and content of the family protection draft Bill. Noting the concern expressed by the Conference Committee that in
the absence of an express repeal of section 1117, it would continue to have a negative impact on women’s employment opportunities, the
Committee urges the Government to take steps to repeal the provision or to ensure that the public is aware of any consequential repeal due
to the adoption of new legislation, and the fact that a husband can as a result no longer prevent his wife from taking up a job or profession.
Please provide the Committee with detailed information of steps taken in this regard.

Regarding the discriminatory provisions in social security regulations, the Government indicates that it is collaborating with the social partners to
launch a global plan for social security that would address amendments to the social security regulations. With respect to the limitations on women’s
access to all positions in the judiciary, with particular reference to Decree No. 55080 of 1979, the Government once again refers to a Bill addressing
this issue having been drafted. The Government rejects the existence of any administrative rules restricting the employment of wives of government
employees. With respect to the age barrier to women’s employment, the Government states that the maximum age for employment is 40 years, not 30,
and a five-year extension is possible exceptionally in the civil service. On the issue of the obligatory dress code, the Committee notes that no
information has been provided by the Government. The Committee urges the Government to repeal or amend all laws and regulations
restricting women’s employment, and the discriminatory application of the social security legislation. The Committee also urges the
Government to take measures to address any barriers to women being hired after the age of 30 or 40. Please also provide details of the
content and status of the most recent Bill regarding women in the judiciary.

Discrimination on the basis of religion
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In its previous comments, the Committee noted that the situation of unrecognized religious minorities, and in particular the Baha'i, appeared to be
very serious, and called on the Government to take a range of measures. The Conference Committee also strongly urged the Government “to take
decisive action to combat discrimination and stereotypical attitudes, through actively promoting respect and tolerance for the Baha'i”, to withdraw all
discriminatory circulars and other government communications, and to ensure that authorities and the public were informed that discrimination against
religious minorities, in particular the Baha'i, would not be tolerated. In reply, the Government states generally that a circular was recently issued by the
President of the Technical and Vocational Training Organization, providing that all Iranian nationals had free access to vocational training. Noting that
the Committee has been urging the Government to take decisive action to address the very serious situation of discrimination against
religious minorities, in particular the Baha’i, and the urgency expressed by the Conference Committee with respect to this matter, the
Committee deeply regrets that the Government appears to have taken no action along the lines called for by this Committee or the
Conference Committee, and urges it to do so without further delay. The Committee is also once again obliged to request information on the
practice of “gozinesh” and on the status of the Bill that had been before Parliament asking for a review of this practice.

Ethnic minorities

Noting the very general information provided by the Government to the Committee’s previous request, the Committee once again asks the
Government to provide information on the employment situation of ethnic minority groups, including the Azeries, the Kurds and the Turks,
including statistics on their employment in the public sector, and information on any efforts taken to ensure equal access and opportunities
to education, employment and occupation for members of these groups. The Committee also reiterates its request for information on the
positions from which members of ethnic minorities are excluded on the ground of national security.

Dispute settlement and human rights mechanisms

As no information has been provided regarding the Committee’s previous request on this issue, the Committee, stressing the importance
of accessible dispute resolution mechanisms to address cases of discrimination, again requests the Government to provide information on
the nature and number of complaints lodged with the various dispute settlement and human rights bodies and the courts, including the
outcome thereof. The Committee urges the Government to take measures to raise awareness of the existence and mandate of the various
bodies, and to ensure the accessibility of the procedures for all groups.

Social dialogue

The Committee previously raised concerns that in the context of the freedom of association crisis in the country, meaningful national-level social
dialogue regarding issues related to the implementation of the Convention would not be possible. The Conference Committee also expressed deep
concern in this regard. The Committee regrets that the Government has provided no information on this issue. The Committee understands, however,
that there has been no improvement in the social dialogue situation in the country. The Committee, expressing its deep concern at the social
dialogue situation in the country, urges the Government to make every effort to establish constructive dialogue with the social partners to
address the considerable gaps in law and practice in the implementation of the Convention, and to demonstrate concrete results by 2010.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Russian Federation
(Ratification: 1961)

Articles 2 and 5 of the Convention. Gender equality and special measures of protection. The Committee recalls its comments regarding Resolution
No. 162 adopted by the Government on 25 February 2000 which contains a list of industries, occupations and work from which women are excluded.
The Resolution excludes women from being employed in 456 occupations in 38 sectors of industry. In its report, the Government states that the list
contained in Resolution No. 162 is in accordance with section 253 of the Labour Code which provides that “the use of labour of women in arduous work
and work in harmful and/or dangerous conditions, and also in underground work, except for non-physical work or work with regard to sanitary and
domestic servicing, shall be limited”. The Government states that the list contained in Resolution No. 162 has been established on the basis of
consultations with representatives of scientific and research institutes and that every restriction has been medically justified. The Government confirms
that the list's intention was not specifically to protect women'’s reproductive health, but more broadly to “exclude women from such working conditions
which generally do not correspond to the requirements of life and health protection of workers”. The Government points out that, in accordance with
Resolution No. 162, the employer may decide to assign women to work included on the list provided that the employer creates safe working conditions
and these are certified as safe by the competent state authorities. In the Government's view, Resolution No. 162 did not require any changes as it did
not establish unjustified restrictions.

The Committee maintains that Resolution No. 162 raises issues with regard to equality of opportunity and treatment in employment and occupation of
men and women. It recalls that the Convention aims at promoting and ensuring equality of men and women, inter alia, in respect of terms and
conditions of employment, including regarding occupational safety and health measures. The Convention therefore requires the Government to provide
occupational safety and health protection to men and women on an equal footing. However, the approach embodied in Resolution No. 162 raises
doubts as to whether adequate measures are being taken to provide such equal protection. Further, the Committee recalls that, where special
measures of protection for women within the meaning of Article 5 of the Convention are being taken, it must be ascertained that exclusions from
employment opportunities are limited to cases where this is strictly necessary to protect women'’s reproductive health and that the measures are
proportional to the nature and the scope of the protection needed. The Committee considers that the exclusion of women from any work or employment
due to arduous, hazardous or dangerous working conditions that involve equal risks for men and women goes beyond what is permitted under Article 5.
On this basis, the Committee also remains concerned that broad exclusions from employment opportunities due to occupational safety and health
concerns that only apply to women not only have a discriminatory effect on women’s equality in the labour market, but may also hinder further progress
in providing healthy and safe working environments to men and women. The Committee therefore urges the Government to take the necessary
steps to review the current system of protective measures excluding women from employment opportunities with a view to ensuring equal
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opportunities for women and men and equal protection of health and safety, and provide information on the action taken in this regard.
Please also include information on the measures taken to consult workers’ and employers’ organizations and the results of such
consultations.

Enforcement of the Labour Code’s non-discrimination provisions. The Committee previously noted that, following the 2006 amendments to the
Labour Code, persons considering themselves to be discriminated against in the sphere of labour can no longer petition the labour inspectorate. In this
connection, the Committee notes the Government's explanation to the effect that due to the special nature of labour disputes regarding discrimination,
it was considered preferable to have such matters decided by the courts through civil legal proceedings, rather than by the labour inspectorate through
administrative proceedings. Accordingly, the legislation does not permit the Federal Service on Labour and Employment to settle disputes regarding
discrimination. The Committee requests the Government to provide information on the number of cases concerning discrimination in
employment and occupation brought before the court under the Labour Code, and on the outcome of such cases. In addition, noting that
the broad mandate of the Federal Service on Labour and Employment would not appear to exclude it from providing information and at
least advice on the prohibition of discrimination to workers and employers, the Committee requests the Government to provide information
on any measures taken to strengthen the capacity of labour inspectors to provide such advice.

Articles 2 and 3. Equality of opportunity and treatment of men and women. The Committee notes from statistical data compiled by the ILO that in
2008 the rate of economically active women (over 15 years of age and older) was 56.1 per cent, compared to a rate of 70.4 per cent for men. The
Committee notes that the labour market in the Russian Federation remains highly segregated, with women being concentrated in clerical occupations
and underrepresented in senior positions. The Committee also notes that the Government's report contains no reply to the Committee’s previous
comments requesting information on the measures taken to promote equal opportunities of men and women in employment and occupation, including
information on the specific steps taken to ensure that men and women have equal access to employment in the broadest possible range of sectors and
industries, as well as at all levels of responsibility. The Committee therefore reiterates its request to the Government to supply the requested
information, as well as updated detailed statistical information on the distribution of men and women in the different sectors and industries,
as well as levels of responsibility.

The Committee notes the Government's confirmation that a draft Federal Law on state guarantees of equal rights and freedoms and equal
opportunities for men and women in the Russian Federation has been adopted by the State Duma in a first reading. However, the report highlights that
a number of issues have arisen in the course of the elaboration of the draft Law. More specifically, the Government indicates that some of the
provisions should rather be included in the federal Constitution. The Government also notes that there are overlaps with legislation already in force and
uncertainties as to which government body would be in charge of supervision. The Government adds that it would be preferable to introduce
amendments to the Labour Code instead. The Committee hopes that further efforts will be made to strengthen the legal framework in the
Russian Federation to promote and ensure gender equality in employment and occupation and requests the Government to provide
information on the measures taken and progress made in this regard.

Equality of opportunity and treatment of ethnic minorities and indigenous peoples. In its report, the Government refers to the Constitution which
requires the State to guarantee the equality of human and citizens’ rights, regardless of race, nationality, language, origin, place of residence, religion
and prohibits “all forms of limitations of human rights on social, racial, national, linguistic or religious grounds” (article 19). The Government also
acknowledges that a number of constituent republics of the Russian Federation are built on “national and territorial principles”, which explains some of
the problems in these republics with regard to preferences being given to people belonging to the locally predominant ethnic group. The Government
considers that these problems cannot be overcome by legal means. It states that with a view to overcoming “discriminatory trends in the field of
employment and occupation” and to build harmonious inter-ethnic relations, it is necessary to encourage ethnic associations created under the Federal
Law on National and Cultural Autonomy, 1996, to participate in addressing these problems. In this connection, the Committee also notes that the UN
Committee on the Elimination of Racial Discrimination has recently recommended that measures be taken to address discrimination against ethnic
minority workers in respect of recruitment (CERD/C/RUS/CO/19, 20 August 2008, paragraph 25). The Committee welcomes the Government's
acknowledgement that there is a need for measures promoting non-discrimination in employment and occupation based on ethnic or national origin
and to promote tolerance between the various ethnic groups in the country. The Committee shares the Government’s view that promotional measures
involving civil society organizations is important, but it also stresses the need to provide effective legal protection from discrimination. The Committee
recommends that measures be taken to strengthen the enforcement of the Labour Code’s provision on non-discrimination, with particular
emphasis on discrimination on racial or ethnic grounds. It requests the Government to continue to provide information on the measures
taken to promote and ensure equality of opportunity and treatment of ethnic minorities through promotional measures as well as effective
enforcement of the legislation. It reiterates its request to the Government to provide information with regard to equal opportunities and
treatment in employment and occupation of the indigenous peoples.

The Committee is raising other points in a request addressed directly to the Government.

[The Government is asked to supply full particulars to conference at its 99th Session and to reply in detail to the present comments in
2010.]
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Thailand
(Ratification: 1969)

The Committee notes that the Government has not provided any information on the application of the Convention since its last report received in April
2007. The Committee trusts that the Government will be able to provide a report including information in reply to the points raised in the Committee’s
2008 observation, which sets forth the following matters.

Articles 1 and 2 of the Convention. Employment policy and social protection. The Committee recalls that, as noted in its previous comments, an
unemployment insurance scheme was launched in 2004. The Government's report indicates that, between July 2004 and February 2007, out of a total
of 403,403 persons registered under the scheme, 111,568 persons — representing 27 per cent of the beneficiaries were re-employed within six months
following registration, and a remaining 722 persons were referred to further skills training. Research studies conducted during 2004-05 indicate that
there are 15,500,000 workers in the informal economy that are not covered by any form of social protection. To address this, and as reflected in the
Ninth National Economic and Social Development Plan (2002-06), workers from the informal economy receive benefits to the same extent as other
insured persons upon registration. The Committee also notes a communication forwarded by the National Congress of Thai Labour in April 2007, which
insists that there are many workers in the informal sector including the service industry as well as self-employed persons who are not covered by the
social security system. In a communication received in October 2007, the Government indicates that concrete measures and plans will soon be
introduced to better serve and protect workers in the informal economy. The Committee requests the Government to include in its next report
information on the extent, terms and type of coverage reaching workers in the informal economy under the revised scheme as well as any
other steps taken to coordinate the employment policy measures with unemployment benefits.

Coordination of employment policy with poverty reduction. The Committee notes that the Government established a policy on employment promotion
to increase income, as shown by the priority given to three strategies in its development plan — development of human potential and social protection
strategy, sustainable restructuring of rural and urban development strategy and upgrading national competitiveness strategy. The policies implemented
under these strategies include job creation for self-employed persons as well as enabling small business ventures through skills training for
unemployed persons and enhancing access to credit from cooperative funds. It also includes skills training to generate job opportunities in the informal
sector, remote areas as well as to promote overseas employment. Furthermore, online labour market information systems have been set up to assist
jobseekers. The Committee would appreciate receiving information on how the measures taken to promote employment under the three
mentioned strategies operate within the framework of a coordinated economic and social policy. In this respect, the Ministry of Labour in
cooperation with the Faculty of Economics of Chulalongkorn University, has conducted research on the impact of free trade agreements on labour in
seven industrial sectors. According to these studies, labour standards are often compromised as a result of highly competitive practices associated
with free trade agreements. The Ministry of Labour expects to improve the employment situation using the information and recommendations of
research done in collaboration with the Faculty of Economics of Thammasat University. The Committee would welcome receiving information on
labour market programmes implemented to match labour supply and demand.

Labour market and training policies. The Committee notes that the skills training offered by the Department of Skills Development (DSD) focuses on
pre-employment training, upgrading training and retraining. Moreover, such programmes are designed based on the market needs. The DSD
biannually surveys the needs of the public and private sectors at the provincial and national level and designs programmes accordingly. The
Government's report also provides that a quality assurance system was introduced in 2003 to ensure that skills development will be gradually
expanded to cover all the regional institutes and provincial skill development centres by 2008. The Committee asks the Government to continue to
provide information on the results achieved by the measures taken by the Ministry of Labour and the Ministry of Education to coordinate
education and training policies with prospective employment opportunities.

Article 1, paragraph 2(c). Prevention of discrimination. Women. The Government indicates that employers were encouraged to appoint female labour
advisers in their establishments. In addition, female workers have also been provided with equal opportunities to the same extent as male workers in
accessing services of the DSD. In 2006, 102,990 trainees finished vocational skills training courses organized by the DSD; 100,141 were women,
mostly employed in the clothing and textile industries and service sectors. The Ministry of Social Development and Human Security also provided
courses for women and young female workers and to those at risk of being, or have been, laid off are unemployed or poor. In rural areas, a special
project known as “Building New Life for Rural Women” has been organized with the aim of providing vocational training and increasing income. The
Committee requests the Government to continue to provide detailed information in its next report on the impact of the measures adopted to
ensure that progress is achieved in raising the participation rate of women in the labour market. Please also indicate the gender distribution
of trainees in the training courses of the DSD.

Persons with disabilities. According to the Government's statistics, the relative number of persons with disabilities that have found job placements
increased in 2006. Other interventions include providing vocational training courses for persons with disabilities; occupational development services to
help those that have completed vocational training develop practical skills, as well as family and community welfare services to provide care and
support for children with disabilities. The Committee would appreciate continuing to receive information on the impact of the training
programmes for persons with disabilities, in particular, the number of people that completed the programme and were able to find
employment in the open labour market.

Migrant workers. The Government indicates in its report that the registration of thousands of migrant workers has improved their situation. The
Committee also notes the statistics for the period 2004-06 on the implementation of bilateral Memoranda of Understanding with neighbouring countries
including Cambodia, Lao People’s Democratic Republic and Myanmar. It also notes the observation submitted by the National Congress of Thai
Labour, which indicates that illegal foreign workers, especially from Myanmar, are increasing and are paid below minimum wage. In its reply, the
Government indicates that irregular migrant workers tend to get lower wages than the minimum rates announced by the National Wages Committee
because of their illegal status.On this important issue, the Committee refers again to the tripartite discussion that took place during the
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International Labour Conference in June 2006 on the application of the Convention by Thailand and asks the Government to continue to
report in detail on the impact of the action taken within the framework of an active employment policy to prevent abuse in the recruitment of
labour and the exploitation of migrant workers in Thailand.

Workers in the rural sector and the informal economy. The Government indicates that homeworkers in the informal sector can register at provincial
employment offices to receive basic training to enhance their skills. It also initiated a project in 2006 to reach agricultural sector workers and improve
working and living conditions and raise awareness of labour protection. The Committee requests the Government to also provide information in
its next report on the implementation of rural employment policies and programmes and on any other measures it has taken to promote
employment and improve the quantity and quality of employment opportunities for homeworkers. It also reiterates its interest in examining
information on the measures taken to reduce the decent work deficit for men and women workers in the informal economy and to facilitate
their absorption into the labour market.

Article 3. Consultations with representatives of the persons affected. The Committee notes that, in issuing policies on employment and labour
protection, the Ministry of Labour has given opportunities for all parties concerned to participate. Draft copies of policies and regulations are open for
public comment. In certain provinces, the Provincial Offices of Labour Protection and Welfare have collaborated with local government authorities,
NGOs and foundations in order to access those migrant workers more easily and provide protection more efficiently. The Committee invites the
Government to provide information in its next report on any recommendations made by the abovementioned mechanisms in relation to the
formulation and implementation of employment measures.

[The Government is asked to reply in detail to the present comments in 2010.]
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Central African Republic
(Ratification: 2000)

Article 1 of the Convention and Part V of the report form. National policy and the application of the Convention in practice. In its previous comments,
the Committee noted a study by the Ministry of the Economy, Planning and International Cooperation of 2003 on the situation of children in the country.
According to this study, 5.2 per cent of boys and 5.6 per cent of girls between the ages of 6 and 9 years are engaged in work. The study also shows
that boys work, in particular, in the private wage sector (boys account for 68.5 per cent of children working in this sector), the para-public wage sector
(66.7 per cent), for an employer (72.7 per cent) and as apprentices (60.2 per cent), while the number of girls is greater in own-account work (girls
account for 56.9 per cent of children working in this sector) or as family helpers (53.5 per cent). The Committee also noted the Government's indication
that a study to identify and classify types of child labour, carried out in collaboration with UNICEF, was in the process of being validated.

The Committee notes that, according to UNICEF statistics for 2007, 57 per cent of children between the ages of 5 and 14 years are engaged in work
in the Central African Republic (44 per cent of boys and 49 per cent of girls). It notes the Government's indication that, in the context of the adoption of
the new Act No. 09.004 issuing the Labour Code of the Central African Republic in January 2009 (Labour Code of 2009), the Labour Department has
worked on the preparation of texts to implement the Code. The Government indicates that a national policy for the progressive abolition of child labour
and to increase the minimum age for admission to employment or work will be prepared once the implementing texts have been issued. The
Committee must, however, express once again its deep concern at the situation of young children who work in the country out of personal necessity. It
therefore urges the Government to take the necessary measures to ensure that the national policy for the progressive abolition of child
labour is adopted in the very near future and that programmes of action are implemented in the sectors in which child labour is the most
problematic. It requests the Government to provide information in its next report on the progress achieved in this respect. It also once again
requests the Government to provide a copy of the study to identify and classify child labour.

Article 2, paragraph 1. Scope of application and minimum age for admission to employment or work. Self-employed work. In its previous comments,
the Committee noted the information provided by the Government that most children are used in the sectors of the informal economy, such as diamond
workshops, porterage or diving in search of diamonds. The Government indicated that the juvenile courts and the Children’s Parliament guarantee the
protection envisaged by the Convention with respect to children engaged in an economic activity on their own account. The Committee notes that the
Labour Code of 2009 is not applicable to self-employed workers (section 2), but only governs professional relationships between workers and
employers derived from labour contracts (section 1). Noting that the Government’s report does not contain any information on this subject, the
Committee requests it once again to provide information on the manner in which the juvenile courts and the Children’s Parliament ensure
the application of the protection envisaged by the Convention in respect of children who work without an employment relationship, in
particular when they work on their own account or in the informal economy. In this respect, it once again requests the Government to
envisage the possibility of adopting measures to adapt and strengthen the labour inspection services so as to secure this protection.

Family enterprises. The Committee noted previously that, under section 2 of Order No. 006 of 21 May 1986 determining the conditions of
employment of young workers, the types of work and the categories of enterprises that are prohibited for young persons and the age limit up to which
this prohibition applies (Order No. 006 of 1986), children under 14 years of age may be employed, even as apprentices, in establishments in which only
family members are engaged. The Committee notes that section 166 of the Labour Code of 2009 provides that no one may be apprenticed who is not
at least 14 years of age. Furthermore, section 259 provides that children may not be employed in any enterprise, even as apprentices, before the age
of 14 years, unless an exception is issued by order of the minister responsible for labour taking into account the opinion of the National Standing
Labour Council. The Committee requests the Government to indicate whether exceptions have been authorized by the minister responsible
for labour under section 259 of the Labour Code of 2009.

Domestic work. In its previous comments, the Committee noted that section 3(a) of Order No. 006 of 1986 provides that children over 12 years of age
may carry out light domestic work and that section 125 of the Labour Code respecting the minimum age for admission to employment only applies to
work performed in an enterprise. The Committee observed previously that no text in the national legislation explicitly establishes a minimum age of 14
years for domestic workers. It therefore recalled that Article 2 of the Convention is applicable to domestic work and that the minimum age for admission
to this type of work must not be less than 14 years, except for work considered to be light, in accordance with the conditions laid down in Article 7 of the
Convention. In this respect, the Government indicated that measures to explicitly establish a minimum age for admission to employment for light
domestic work were envisaged in the preliminary draft of the Labour Code. The Committee notes with interest that section 259 of the Labour Code of
2009 establishes the minimum age for admission to employment at 14 years and that the application of the Labour Code is now no longer limited to
work performed in an enterprise (section 1).

Article 2, paragraph 3. Age of completion of compulsory schooling. In its previous comments, the Committee noted that the age of completion of
compulsory schooling is 14 years. It also noted the Government’s indication to the Committee on the Rights of the Child that, pursuant to section 6 of
Act No. 97/014 of 10 December 1997 respecting education policy, school attendance is compulsory from 5 to 15 years and that the texts to be issued
under this Act are being prepared. The Committee also noted the adoption of the Plan of Action on Education for All (NPA-EFA) in 2005, the objective
of which is to increase the school attendance rate, reduce the school drop-out rate and ensure the completion of the full cycle of primary education by
all children. The Committee further noted that, according to UNICEF statistics for 2006, the net school enrolment rate for primary education was 44 per
cent for boys and 37 per cent for girls, while the figures for secondary education were 13 per cent for boys and 9 per cent for girls. The Committee also
noted that, according to the Education for All Global Monitoring Report 2008, published by UNESCO under the title “Education for All in 2015: Will we
make it?”, in view of the lack of data, it was impossible to make projections for the achievement of the goals established by the NPA-EFA for the
Central African Republic for 2015. However, the study indicates that 20 per cent or more of primary school students are repeating their grade and that
girls repeat grades more than boys.

The Committee observes that, according to UNICEF statistics for 2007, the school attendance rates at the primary and secondary levels remain a
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matter of great concem: the net enrolment rate at primary school is 53 per cent for boys and 38 per cent for girls, and the figures for secondary
education are 13 per cent for boys and 9 per cent for girls. The Committee, however, notes that the Government has not provided any information on
this subject in its report. The Committee therefore once again expresses its deep concern at the low rate of school enrolment in both primary and
secondary education, and particularly at the disparity between the two sexes, to the detriment of girls, and the fairly high rate of repeating school years,
which affects girls in particular. It once again observes that poverty is one of the primary causes of child labour and that, when combined with a
deficient educational system, it prevents the development of the child. Considering that compulsory education is one of the most effective means
of combating child labour, the Committee urges the Government to take the necessary measures to improve the functioning of the
education system in the country so as to enable children to attend compulsory basic education or to be integrated into an informal school
system. In this respect, it once again requests the Government to provide information on the measures adopted in the context of the
NPA-EFA of 2005 to increase the school enrolment rate and reduce the school drop-out rate, so as to prevent children under 14 years of age
from working. The Committee requests the Government to provide information in its next report on the results achieved. Finally, the
Committee once again asks the Government to provide a copy of Act No. 97/014 of 10 December 1997 on education policy.

Article 3, paragraphs 1 and 2. Minimum age for admission to hazardous types of work and determination of these types of work. With reference to its
previous comments, the Committee notes that, under the terms of section 263 of the Labour Code of 2009, the worst forms of child labour, that is work
by any person under 18 years of age (section 3), are prohibited throughout the Central African Republic. Section 262 provides that the worst forms of
child labour include work which, by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or morals of children.
The Committee notes the Government'’s indication in its report that section 261 of the Labour Code of 2009 provides that a joint order of the Minister of
Labour and the Minister of Public Health, issued taking into account the opinion of the National Standing Labour Council, shall determine the nature of
the types of work and the categories of enterprises prohibited for children and the age limit up to which this prohibition applies. The Committee however
observes that no list of these hazardous types of employment or work appears to have been published up to now. The Committee reminds the
Government that, by virtue of Article 3(2) of the Convention, the hazardous types of employment or work shall be determined by national laws or
regulations or by the competent authority, after consultation with the organizations of employers and workers concerned. The Committee therefore
requests the Government to take the necessary measures to ensure that a list determining the hazardous types of employment or work that
are prohibited for persons under 18 years of age, in accordance with section 261 of the Labour Code of 2009, is adopted in the near future. It
requests the Government to provide information on the progress achieved in this respect.

Article 6. Apprenticeship. With reference to its previous comments, the Committee notes with interest that Chapter Il of the Labour Code of 2009
regulates the nature and conditions of apprenticeship contracts. Under section 166, no person may be apprenticed who is not at least 14 years of age.
Furthermore, the provisions of sections Il and IV of this chapter lay down the duties of masters and those of apprentices. Accordingly, masters have to
teach apprentices progressively and completely the craft, trade or special occupation covered by the contract (section 172), while apprentices have to
help the master through their work within the bounds of their capacities and strength (section 173).

Article 9, paragraph 1. Penalties. The Committee notes with interest that section 389 of the Labour Code of 2009 provides that any person who
commits a violation of section 259 (minimum age for admission to work or employment of 14 years) is liable to a fine of between 100,000 and 1 million
CFA francs. Under section 392, in the event of a repeat offence, including violations of section 259, liability may include terms of imprisonment of
between one and six months. The Committee furthers notes that, under the terms of section 393, any person who has procured or endeavoured to
procure a child for the worst forms of child labour shall be liable to a fine of between 500,000 and 5 million CFA francs and a term of imprisonment of
between one and five years, or to only one of these penalties. In the event of a repeat offence, these penalties are doubled.

Article 9, paragraph 3. Keeping of registers by employers. With reference to its previous comments, the Committee notes that, under the terms of
section 331 of the Labour Code of 2009, the employer shall always keep an up to date employment register, the first part of which shall contain data
relating to the persons and the contracts of all workers engaged in the enterprise. The employment register has to be kept at the disposal of labour
inspectors, who may require its production at any time. However, the Committee notes that section 331 also provides that certain enterprises or
establishments, as well as certain categories of enterprises or establishments, may be exempted from the obligation to keep an employment register by
reason of their situation, their small size or the nature of their activity, by order of the Ministry of Labour, issued taking into account the views of the
National Standing Labour Council. The Committee once again reminds the Government that Article 9(3) of the Convention does not envisage such
exceptions. Noting that the Labour Code of 2009 has not taken this issue into account, the Committee urges the Government to take the
necessary measures to ensure that all employers are required to keep a register indicating the names and ages or dates of birth, duly
certified wherever possible, of persons employed by them or working for them who are under 18 year of age. It requests the Government to
provide information in its next report on the progress achieved in this respect.

[The Government is asked to supply full particulars to the Conference at its 99th Session and to reply in detail to the present comments in
2010.]

Article 1 of the Convention and Part V of the report form. National policy and the application of the Convention in practice. In its previous comments,
the Committee noted a study by the Ministry of the Economy, Planning and International Cooperation of 2003 on the situation of children in the country.
According to this study, 5.2 per cent of boys and 5.6 per cent of girls between the ages of 6 and 9 years are engaged in work. The study also shows
that boys work, in particular, in the private wage sector (boys account for 68.5 per cent of children working in this sector), the para-public wage sector
(66.7 per cent), for an employer (72.7 per cent) and as apprentices (60.2 per cent), while the number of girls is greater in own-account work (girls
account for 56.9 per cent of children working in this sector) or as family helpers (53.5 per cent). The Committee also noted the Government's indication
that a study to identify and classify types of child labour, carried out in collaboration with UNICEF, was in the process of being validated.

The Committee notes that, according to UNICEF statistics for 2007, 57 per cent of children between the ages of 5 and 14 years are engaged in work
in the Central African Republic (44 per cent of boys and 49 per cent of girls). It notes the Government's indication that, in the context of the adoption of
the new Act No. 09.004 issuing the Labour Code of the Central African Republic in January 2009 (Labour Code of 2009), the Labour Department has
worked on the preparation of texts to implement the Code. The Government indicates that a national policy for the progressive abolition of child labour
and to increase the minimum age for admission to employment or work will be prepared once the implementing texts have been issued. The
Committee must, however, express once again its deep concern at the situation of young children who work in the country out of personal necessity. It
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therefore urges the Government to take the necessary measures to ensure that the national policy for the progressive abolition of child
labour is adopted in the very near future and that programmes of action are implemented in the sectors in which child labour is the most
problematic. It requests the Government to provide information in its next report on the progress achieved in this respect. It also once again
requests the Government to provide a copy of the study to identify and classify child labour.

Article 2, paragraph 1. Scope of application and minimum age for admission to employment or work. Self-employed work. In its previous comments,
the Committee noted the information provided by the Government that most children are used in the sectors of the informal economy, such as diamond
workshops, porterage or diving in search of diamonds. The Government indicated that the juvenile courts and the Children’s Parliament guarantee the
protection envisaged by the Convention with respect to children engaged in an economic activity on their own account. The Committee notes that the
Labour Code of 2009 is not applicable to self-employed workers (section 2), but only governs professional relationships between workers and
employers derived from labour contracts (section 1). Noting that the Government’s report does not contain any information on this subject, the
Committee requests it once again to provide information on the manner in which the juvenile courts and the Children’s Parliament ensure
the application of the protection envisaged by the Convention in respect of children who work without an employment relationship, in
particular when they work on their own account or in the informal economy. In this respect, it once again requests the Government to
envisage the possibility of adopting measures to adapt and strengthen the labour inspection services so as to secure this protection.

Family enterprises. The Committee noted previously that, under section 2 of Order No. 006 of 21 May 1986 determining the conditions of
employment of young workers, the types of work and the categories of enterprises that are prohibited for young persons and the age limit up to which
this prohibition applies (Order No. 006 of 1986), children under 14 years of age may be employed, even as apprentices, in establishments in which only
family members are engaged. The Committee notes that section 166 of the Labour Code of 2009 provides that no one may be apprenticed who is not
at least 14 years of age. Furthermore, section 259 provides that children may not be employed in any enterprise, even as apprentices, before the age
of 14 years, unless an exception is issued by order of the minister responsible for labour taking into account the opinion of the National Standing
Labour Council. The Committee requests the Government to indicate whether exceptions have been authorized by the minister responsible
for labour under section 259 of the Labour Code of 2009.

Domestic work. In its previous comments, the Committee noted that section 3(a) of Order No. 006 of 1986 provides that children over 12 years of age
may carry out light domestic work and that section 125 of the Labour Code respecting the minimum age for admission to employment only applies to
work performed in an enterprise. The Committee observed previously that no text in the national legislation explicitly establishes a minimum age of 14
years for domestic workers. It therefore recalled that Article 2 of the Convention is applicable to domestic work and that the minimum age for admission
to this type of work must not be less than 14 years, except for work considered to be light, in accordance with the conditions laid down in Article 7 of the
Convention. In this respect, the Government indicated that measures to explicitly establish a minimum age for admission to employment for light
domestic work were envisaged in the preliminary draft of the Labour Code. The Committee notes with interest that section 259 of the Labour Code of
2009 establishes the minimum age for admission to employment at 14 years and that the application of the Labour Code is now no longer limited to
work performed in an enterprise (section 1).

Article 2, paragraph 3. Age of completion of compulsory schooling. In its previous comments, the Committee noted that the age of completion of
compulsory schooling is 14 years. It also noted the Government’s indication to the Committee on the Rights of the Child that, pursuant to section 6 of
Act No. 97/014 of 10 December 1997 respecting education policy, school attendance is compulsory from 5 to 15 years and that the texts to be issued
under this Act are being prepared. The Committee also noted the adoption of the Plan of Action on Education for All (NPA-EFA) in 2005, the objective
of which is to increase the school attendance rate, reduce the school drop-out rate and ensure the completion of the full cycle of primary education by
all children. The Committee further noted that, according to UNICEF statistics for 2006, the net school enrolment rate for primary education was 44 per
cent for boys and 37 per cent for girls, while the figures for secondary education were 13 per cent for boys and 9 per cent for girls. The Committee also
noted that, according to the Education for All Global Monitoring Report 2008, published by UNESCO under the title “Education for All in 2015: Will we
make it?”, in view of the lack of data, it was impossible to make projections for the achievement of the goals established by the NPA-EFA for the
Central African Republic for 2015. However, the study indicates that 20 per cent or more of primary school students are repeating their grade and that
girls repeat grades more than boys.

The Committee observes that, according to UNICEF statistics for 2007, the school attendance rates at the primary and secondary levels remain a
matter of great concem: the net enrolment rate at primary school is 53 per cent for boys and 38 per cent for girls, and the figures for secondary
education are 13 per cent for boys and 9 per cent for girls. The Committee, however, notes that the Government has not provided any information on
this subject in its report. The Committee therefore once again expresses its deep concern at the low rate of school enrolment in both primary and
secondary education, and particularly at the disparity between the two sexes, to the detriment of girls, and the fairly high rate of repeating school years,
which affects girls in particular. It once again observes that poverty is one of the primary causes of child labour and that, when combined with a
deficient educational system, it prevents the development of the child. Considering that compulsory education is one of the most effective means
of combating child labour, the Committee urges the Government to take the necessary measures to improve the functioning of the
education system in the country so as to enable children to attend compulsory basic education or to be integrated into an informal school
system. In this respect, it once again requests the Government to provide information on the measures adopted in the context of the
NPA-EFA of 2005 to increase the school enrolment rate and reduce the school drop-out rate, so as to prevent children under 14 years of age
from working. The Committee requests the Government to provide information in its next report on the results achieved. Finally, the
Committee once again asks the Government to provide a copy of Act No. 97/014 of 10 December 1997 on education policy.

Article 3, paragraphs 1 and 2. Minimum age for admission to hazardous types of work and determination of these types of work. With reference to its
previous comments, the Committee notes that, under the terms of section 263 of the Labour Code of 2009, the worst forms of child labour, that is work
by any person under 18 years of age (section 3), are prohibited throughout the Central African Republic. Section 262 provides that the worst forms of
child labour include work which, by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or morals of children.
The Committee notes the Government's indication in its report that section 261 of the Labour Code of 2009 provides that a joint order of the Minister of
Labour and the Minister of Public Health, issued taking into account the opinion of the National Standing Labour Council, shall determine the nature of
the types of work and the categories of enterprises prohibited for children and the age limit up to which this prohibition applies. The Committee however
observes that no list of these hazardous types of employment or work appears to have been published up to now. The Committee reminds the
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Government that, by virtue of Article 3(2) of the Convention, the hazardous types of employment or work shall be determined by national laws or
regulations or by the competent authority, after consultation with the organizations of employers and workers concerned. The Committee therefore
requests the Government to take the necessary measures to ensure that a list determining the hazardous types of employment or work that
are prohibited for persons under 18 years of age, in accordance with section 261 of the Labour Code of 2009, is adopted in the near future. It
requests the Government to provide information on the progress achieved in this respect.

Article 6. Apprenticeship. With reference to its previous comments, the Committee notes with interest that Chapter Il of the Labour Code of 2009
regulates the nature and conditions of apprenticeship contracts. Under section 166, no person may be apprenticed who is not at least 14 years of age.
Furthermore, the provisions of sections Il and IV of this chapter lay down the duties of masters and those of apprentices. Accordingly, masters have to
teach apprentices progressively and completely the craft, trade or special occupation covered by the contract (section 172), while apprentices have to
help the master through their work within the bounds of their capacities and strength (section 173).

Article 9, paragraph 1. Penalties. The Committee notes with interest that section 389 of the Labour Code of 2009 provides that any person who
commits a violation of section 259 (minimum age for admission to work or employment of 14 years) is liable to a fine of between 100,000 and 1 million
CFA francs. Under section 392, in the event of a repeat offence, including violations of section 259, liability may include terms of imprisonment of
between one and six months. The Committee furthers notes that, under the terms of section 393, any person who has procured or endeavoured to
procure a child for the worst forms of child labour shall be liable to a fine of between 500,000 and 5 million CFA francs and a term of imprisonment of
between one and five years, or to only one of these penalties. In the event of a repeat offence, these penalties are doubled.

Article 9, paragraph 3. Keeping of registers by employers. With reference to its previous comments, the Committee notes that, under the terms of
section 331 of the Labour Code of 2009, the employer shall always keep an up to date employment register, the first part of which shall contain data
relating to the persons and the contracts of all workers engaged in the enterprise. The employment register has to be kept at the disposal of labour
inspectors, who may require its production at any time. However, the Committee notes that section 331 also provides that certain enterprises or
establishments, as well as certain categories of enterprises or establishments, may be exempted from the obligation to keep an employment register by
reason of their situation, their small size or the nature of their activity, by order of the Ministry of Labour, issued taking into account the views of the
National Standing Labour Council. The Committee once again reminds the Government that Article 9(3) of the Convention does not envisage such
exceptions. Noting that the Labour Code of 2009 has not taken this issue into account, the Committee urges the Government to take the
necessary measures to ensure that all employers are required to keep a register indicating the names and ages or dates of birth, duly
certified wherever possible, of persons employed by them or working for them who are under 18 year of age. It requests the Government to
provide information in its next report on the progress achieved in this respect.

[The Government is asked to supply full particulars to the Conference at its 99th Session and to reply in detail to the present comments in
2010.]
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Mexico
(Ratification: 1984)

The Committee notes with satisfaction the adoption on 23 December 2008 of Mexican Official Standard NOM-032-STPS-2008 concerning safety in
underground coalmines. Noting that, according to the Government, this standard reflects provisions laid down in the Safety and Health in Mines
Convention, 1995 (No. 176), the Committee hopes that this would pave the way for a ratification of that Convention. The Committee invites the
Government to provide information on any developments in these respects.

Follow-up of measures taken pursuant to the recommendations adopted by the Governing Body in document GB.304/14/8. Representation
concerning an accident in the Pasta de Conchos Mine in 2006. The Committee notes that in March 2009 the Governing Body adopted a report on a
representation alleging non-observance by the Government of certain Articles of this Convention, of the Labour Administration Convention, 1978 (No.
150), and of the Chemicals Convention, 1990 (No. 170). It notes that in paragraph 99 of the abovementioned report, the Governing Body made
recommendations and entrusted the Committee with the task of following up the issues raised in the report. The Committee notes the report sent by the
Government containing information on the measures taken to follow up on these recommendations, which is examined below.

I. Measures to be adopted in consultation with the social partners

Articles 4 and 7 of the Convention. National policy and reviews, either overall or in respect of particular areas. The Committee notes that in
paragraph 99(b) of its report, the Governing Body invited the Government, in consultation with the social partners, to continue to take the necessary
measures in order to:

(i) ensure full compliance with Convention No. 155, and, in particular, to review and periodically examine the situation as regards the safety and
health of workers, in the manner provided for in Articles 4 and 7 of Convention No. 155, with particular attention given to hazardous work activities such
as coalmining. The Committee notes that according to the Government's report, the National Advisory Committee on Occupational Safety and Health
(COCONASHT) and the 32 state advisory committees on occupational safety and health (COCOESHT) have held many meetings since 2007. From
the web site of the advisory committees (COCOSHT), referred to by the Government, the Committee notes the 2009 work programme, which includes
legislative and training activities to be carried out. It notes that the programme provides for activities in the following areas: (1) establishment of a
national OSH system; (2) modernization of the regulatory framework for OSH; (3) enhancing the OSH self-management system; (4) development of the
national system of information on occupational accidents and diseases; (5) strengthening the machinery for consultation and risk prevention;
(6) promoting specialized technical training on OSH; and (7) promoting a review of compliance with safety and health obligations. The Committee
requests the Government to continue to provide information on any developments concerning the review and periodical examination of the
situation as regards the safety and health of workers as provided in Articles 4 and 7 of the Convention, with particular attention given to
hazardous work activities such as coalmining.

(i) Concluding and adopting a new regulatory framework for OSH in the coalmining industry, taking into account the Safety and Health in Mines
Convention, 1995 (No. 176), and the ILO code of practice on safety and health in underground coalmines, 2006. The Committee notes that, according
to the Government, the newly adopted NOM-032-STPS-2008 lays down limits and specifications that are even stricter than some of the existing
regulations governing the mining industry in other countries and that it was drafted with ILO cooperation. The Committee requests the Government
to provide detailed information on how NOM-032-STPS-2008 is applied in practice.

Article 9. An adequate and appropriate system of inspection. The Committee notes paragraph 99(b)(iii) and (iv), and (d) of the Governing Body’s
report in which the Government is invited, in consultation with the social partners, to take the necessary measures in order to:

(iii) ensure, by all necessary means, the effective monitoring of the application in practice of laws and regulations on occupational safety and health
and the working environment, through an adequate and appropriate system of labour inspection, in compliance of Article 9 of Convention No. 155, in
order to reduce the risk that accidents such as the accident in Pasta de Conchos occur in the future;

(iv) monitor closely the organization and effective operation of its system of labour inspection taking due account of the Labour Administration
Recommendation, 1978 (No. 158), including its Paragraph 26(1).

(d) review the potential that the Labour Inspection Convention, 1947 (No. 81), provides to support the measures the Government is taking in order to
strengthen the application of its laws and regulations in the area of occupational safety and health in mines.

The Committee notes that according to the Government, the Federal Labour Inspectorate has carried out special labour inspection operations, and in
January 2007 a programme was devised and a total of 52 inspections were conducted in 26 workplaces showing a rate of compliance with standards
of safety and health and general conditions of work of 86.08 per cent. It also notes that since the entry into force of NOM-032-STPS-2008 on 23 March
2009, a special operation has been started up for underground coalmines and by 30 June 2009, 11 such mines had been inspected and 1,113 safety
and health measures had been ordered. In order to improve the functioning of the labour inspectorates, a training course was held and inspectors have
been provided with personal protection equipment. The Government also indicates that in line with the provisions of the Labour Administration
Recommendation, 1978, (No. 158), the General Directorate of Federal Labour Inspection carried out visits to every one of the federal delegations in
order to ascertain that inspection policies, guidelines and criteria are being properly applied. The Committee points out that the Governing Body's
recommendations on the labour inspection system stem from the findings in paragraphs 75-85 of the Governing Body’s report on the accident in the
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Pasta de Conchos mine which cost 65 miners their lives, where the Governing Body found that the labour inspectorate had failed to satisfy itself that
the defects noted had been set right (lighting, dusting, risk plans, etc.). The Committee notes that paragraph 99(b)(iii) and (iv), the application of which
it is examining, and 99(d), refers to measures the Government should adopt in consultation with the social partners, and observes that the Government’
s report contains no indication of any such consultation. It accordingly asks the Government to continue to provide information on the measures
taken - in consultation with the social partners — pursuant to paragraph 99(b)(iii), (iv) and (d) of the abovementioned recommendations, and
also on the following matters, likewise in consultation with the social partners:

- its strategy for ensuring that the labour inspectorate improves the monitoring of effective compliance with the recommendations
it makes where defects are noted, particularly in the coalmining industry;

- statistical information showing the extent to which the labour inspectorate’s recommendations are observed;

- main areas in which NOM-032-STPS-2008 improves on the former standard (NOM-023-STPS-2003) in terms of monitoring and
verification with a view to ensuring greater safety for mineworkers;

- extent to which the conformity assessment procedure set forth in paragraph 18 of NOM-032-STPS-2008 is applied, and details of
its application in practice;

- an appreciation of the real impact of the measures indicated in terms of improving the situation in the coalmining industry.

Furthermore, the Committee asks the Government to provide information on the measures taken in application of the recommendation
formulated in paragraph 99(b)(iv) of the Governing Body’s report on labour inspection in its next report on the application of the Labour
Administration Convention, 1978 (No. 150), to be examined at the Committee’s next session.

II. Other measures
Compensation. The Committee notes that in paragraph 99(c) of its report, the Governing Body invited the Government to:

(c) ensure, considering the time that has lapsed since the accident, that adequate and effective compensation is paid without further delay, to all the
65 families concerned and that adequate sanctions are imposed on those responsible for this accident.

The Committee notes that the information supplied by the Government is largely a repetition of the information it sent in reply to the assertions made
in the representation which is set out in paragraph 51 of the Governing Body’s report. The Committee also refers to the report’s conclusions, paragraph
93, according to which:

Concerning the assistance and compensation due and paid to the families of the deceased miners, the Committee notes that there appears to be a
significant discrepancy between the compensation allegedly offered by IMMSA immediately after the accident (750,000 pesos per family) and the
compensation agreed upon between IMMSA and the STPS. The Government stated that a total amount of 5,250,000 pesos, corresponding to the
benefits due, was deposited by IMMSA with the JFCA on 18 February 2008 to be distributed among the beneficiaries according to their individual
entitiement and that PROFEDET would make the necessary arrangements for the corresponding payments to be made immediately. The Committee
notes that, according to the Government, 51 families of the dead miners were to receive a total compensation of 5,250,000 pesos without prejudice to
their pursuit of legal action. This amount was extended to include all 65 families. The Government did not, however, provide specific information
concerning the basis for, or the elements taken into account in, arriving at that sum. The Committee requests further information to be provided by the
Government to the Committee of Experts on the Application of Standards on the modalities for determining the compensation provided to the 65
families of the deceased miners and expects the Government to ensure that all the 65 families receive adequate and effective compensation in
accordance with national law.

The Committee accordingly asks the Government to provide detailed information on:
(1) Compensation to be paid by the Industrial Minera Mexico SA (IMMSA):
- the manner in which compensation was determined (for example whether wage supplements were counted and, if so, which);

- the criteria for changing the amount between IMMSA’s first offer, which was equivalent to 10 years’ pay according to paragraph 26 of
the report, and the later sum, which was lower;

- the manner in which compensation was provided for the 14 families concerning which the Government provides no information and
the status of the claims under way regarding compensation to the 65 families.

(2) State support and assistance. Information on any support and assistance by the State for the 65 families of the miners who lost their
lives, such as that referred to in paragraph 26 of the report (accommodation, grants for education up to degree level for children and
monthly allowance).
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Peru
(Ratification: 1994)

The Committee takes note of the discussion that took place in the Conference Committee on the Application of Standards in June 2009 and the
conclusions of the Conference Committee. It also notes the observations of 23 July 2009 by the General Confederation of Workers of Peru (CGTP),
which were sent to the Government on 31 August 2009. The CGTP'’s observations were prepared with input from the Inter-Ethnic Association for the
Development of the Peruvian Rainforest (AIDESEP), the National Coordinating Committee for Communities Affected by Mining (CONACAMI), the
National Agrarian Confederation (CNA), the Peasant Farmers’ Confederation of Peru (CCP), and non-governmental organizations belonging to the
Indigenous Peoples Working Group of the National Coordinating Committee on Human Rights. The Committee further recalls that in its previous
observation it did not address the whole of the Government's report because of its late arrival. It will accordingly examine it as appropriate in this
observation, together with the latest report.

The Committee notes that the Conference Committee indicated that the Committee has raised concerns in comments it has been making for years
about persistent problems in applying the Convention in a number of areas, and went on to express grave concern at the incidents in Bagua and urge
all parties to refrain from violence. It observed that the present situation in the country was linked to the adoption of legislative decrees relating to the
exploitation of natural resources on lands traditionally occupied by indigenous peoples, and urged the Government immediately to establish a dialogue
with indigenous peoples’ representative institutions in a climate of mutual trust and respect. It called on the Government to establish mechanisms for
dialogue as required by the Convention in order to ensure systematic and effective consultation and participation. It further urged the Government to
remove the ambiguities in the legislation as to the identification of the peoples covered by it, and to take the necessary steps to bring national law and
practice into line with the Convention. In this connection, the Conference Committee asked the Government to elaborate a plan of action in consultation
with the representative institutions of the indigenous peoples.

The Committee shares the grave concerns of the Conference Committee about the incidents in Bagua in June 2009 and considers that they are
related to the adoption, without consultation or participation, of decrees affecting the rights of peoples covered by the Convention to their lands and
natural resources. The Committee notes that both the United Nations Special Rapporteur on the situation of human rights and fundamental freedoms of
indigenous people and the United Nations Committee on the Elimination of Racial Discrimination have likewise expressed such concern at the situation
of the indigenous peoples in Peru (see respectively, A/HRC/12/34/Add.8, 18 August 2009, and CERD/C/PER/CO/14-17, 31 August 2009). The
Committee recalls that the Conference Committee called on the Government to make further efforts to guarantee indigenous peoples’ human rights
and fundamental freedoms without discrimination in accordance with its obligations under the Convention. The Committee is of the view that a prompt
and impartial inquiry into the events in Bagua is essential to ensuring a climate of mutual trust and respect between the parties, a prerequisite for
establishing genuine dialogue in the search for agreed solutions, as the Convention requires. The Committee accordingly urges the Government to
take the necessary steps to have the incidents of June 2009 in Bagua effectively and impartially investigated, and to provide specific
information on the matter.

Article 1 of the Convention. Peoples covered by the Convention. The Committee notes that in its report the Government states, as it did during the
discussion in the Conference Committee, that a draft Framework Act on Indigenous or Original Peoples of Peru has been prepared, which sets out a
definition of indigenous or original peoples, with a view to removing ambiguities from the national legislation regarding identification of the peoples
covered. The Committee notes that section 3 of the draft contains such a definition, whereas section 2 states that indigenous or original peoples of
Peru include ‘the so-called peasant communities and native communities; as well as indigenous people in a situation of isolation and a situation of
initial contact; it likewise applies to those who identify themselves as descendants of the ancestral cultures settled in Peru’s coastal, mountain and
rainforest areas”. The Committee notes that, although the definition in section 3 of the draft reproduces the objective elements of the Convention’s
definition, it makes no reference, unlike section 2, to the fundamental criterion of self-identification. The Committee also notes that the objective
elements of the definition in the abovementioned draft include the criterion that these peoples “are in possession of an area of land”, which does not
appear in the Convention. The Committee would point out in this connection that Article 13 of the Convention stresses the special importance for these
peoples of the cultures and spiritual values of ‘their relationship with the lands or territories, or both as applicable, which they occupy or otherwise use”.
The Committee also draws the Government’s attention to the fact that Article 14(1) of the Convention, and in particular the expression ‘the lands which
they traditionally occupy”, has to be read in conjunction with Article 14(3) on land claims, in that the Convention likewise covers situations in which
indigenous and tribal peoples have recently lost occupation of their lands or have been recently expelled from them. The Committee accordingly
urges the Government, in consultation with the indigenous peoples, to align the definition in the draft Framework Law on Indigenous or
Original Peoples of Peru with the Convention. Please also supply information on the manner in which effective consultation and
participation is ensured with indigenous peoples in the preparation of the abovementioned draft. Furthermore, the Committee again asks
the Government to provide information on the measures taken to ensure that all those covered by Article 1 of the Convention are likewise
covered by all provisions of the new legislation and enjoy the rights set forth therein on an equal footing.

Article 2 and 6. Coordinated and systematic action and consultation. Plan of action. With regard to the Conference Committee’s request for a plan of
action to be drawn up in consultation with the representative institutions of indigenous peoples, the Committee notes the Government’s statement that
proposed guidelines have been submitted for the development of a plan of action aimed at responding to the main observations put forward by the ILO’
s supervisory bodies. Although the report affirms that the plan of action must be formulated in collaboration with the representatives of indigenous
peoples, the Committee notes that there is no information on the manner in which participation of the indigenous peoples in this process is to be
established, and that a “meeting with the representatives of the indigenous organizations” is envisaged with regard to the implementation phase of the
abovementioned plan.

The Committee also notes that several bodies have been set up whose purpose, according to the Government’s report, is to establish dialogue with
the indigenous peoples of the Amazonian and Andean areas. The Committee notes that, in March 2009, a Bureau for Ongoing Dialogue between the
State and the Indigenous Peoples of the Amazonian Area of Peru was established and that, according to section 2 of Supreme Decree No.
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002-2009-MIMBES establishing the Bureau, it “may” (podrd) include representatives of indigenous peoples. It also notes the Multisectoral Committee to
deal with indigenous problems in the Amazonian area (Supreme Decree No. 031-2009-PCM of 19 May 2009), and observes that the minutes of the
opening and first ordinary session of the Committee make no mention of indigenous representatives. It further notes the Bureau for Comprehensive
Development of Andean Peoples (RS 133-2009-PCM, of 24 June 2009), the Bureau for Dialogue on the Comprehensive Development of Andean
Peoples in Extreme Poverty (RS 135-2009-PCM of 26 June 2009) and the National Coordinating Group for the Development of Amazonian Peoples,
which is responsible for formulating a comprehensive sustainable development plan for these peoples (Supreme Resolution No. 117-2009-PCM of 26
June 2009). With regard to the latter body, the Committee notes that it set up four working group to work on the composition of the Commission of
Inquiry into the Bagua incidents, the revision of the legislative decrees, mechanisms for consultation and a national development plan for the Amazon
region. The Committee likewise notes the concern expressed by the People’s Ombudsperson about the status of the dialogue process established
within the abovementioned Group.

The Committee has insufficient information to assess the level of participation ensured for indigenous peoples in the various bodies mentioned
above. It nonetheless considers that the information supplied appears to indicate that, at least in some cases, the participation of indigenous peoples
through their legitimate representatives and dialogue between the parties is not effective. The Committee also expresses concern that the proliferation
of bodies with mandates that sometimes overlap may hamper the development of a coordinated and systematic response to the problems of protecting
and ensuring the rights of indigenous peoples established in the Convention. The Committee urges the Government to ensure full and effective
participation and consultation of the indigenous peoples through their representative institutions in the preparation of the abovementioned
plan of action, in accordance with Articles 2 and 6 of the Convention, so as to address in a coordinated and systematic manner outstanding
problems concerning the protection of the rights of the peoples covered by the Convention, and to align law and practice with the
Convention. It also asks the Government to provide information on this matter and on the work of the various bodies mentioned above,
indicating how the participation of the peoples concerned and the coordination of the activities of these bodies are ensured, as well as
coordination between the work of these bodies and the preparation of the plan of action. Please provide a copy of the plan of action as soon
as it is finalized.

Articles 2 and 33. INDEPA. The Committee refers to its previous observation, in which it noted the CGTP’s assertion that the National Institute of
Andean, Amazonian and Afro-Peruvian Peoples (INDEPA) lacked real authority. The Committee notes from the CGTP’s 2009 communication that
although the administrative autonomy of INDEPA has been restored, indigenous participation in its Governing Council has not been re-established and
no concerted policies have been developed on any issues affecting the indigenous peoples. The CGTP further asserts that there is no forum for
cooperation on such policies. The Committee notes the Government’s statement that Ministerial Resolution No. 277-2009-MIMDES establishes a
sectoral committee responsible for drafting new ‘regulations on the organization and functions of INDEPA”. The Committee notes that the sectoral
committee is composed of the Vice-Minister for Social Development of the Ministry for Women and Social Development (MIMDES), the Executive
President of INDEPA and the Director-General of the General Office of Planning and Budget of MIMDES, and that it has the authority to invite
specialists and representatives from various institutions in the public and the private sectors. The Committee notes that the abovementioned
Resolution contains no express reference to the participation of indigenous peoples. It further notes that the reform of INDEPA is likewise envisaged in
the guiding framework for development of the abovementioned plan of action. The Committee reminds the Government that indigenous peoples must
participate in designing mechanisms for dialogue and recalls the concerns raised previously about coordination between the various bodies and
activities. The Committee urges the Government to ensure effective participation by the representative institutions of indigenous peoples in
the design and implementation of mechanisms for dialogue and the other mechanisms needed for the coordinated and systematic
administration of programmes affecting indigenous peoples, including the reform of INDEPA. It also asks the Government to ensure that
such mechanisms have the necessary resources to perform their functions properly and have independence and real influence in the
decision-making process. Please provide information on the measures taken in this regard.

Articles 6 and 17. Consultation and legislation. In its previous observation, noting that Legislative Decrees Nos 1015 and 1073 were adopted without
consultation, the Committee expressed concern that communications are still being received alleging a lack of prior consultation on the measures
provided for in Articles 6 and 17(2) of the Convention, and urged the Government to take steps without further delay, with the participation of the
indigenous peoples, to devise appropriate mechanisms for participation and consultation. The Committee notes that in its communication of 2009 the
CGTP states that no mechanisms have been established for prior consultation, so the indigenous peoples are unable to have a say in specific
decisions that affect them. The Committee notes that Legislative Decrees Nos 1015 and 1073 setting conditions for disposing of communal land were
repealed by Act No. 29261 of September 2008, and that Legislative Decrees Nos 1090 and 1064 approving, respectively, the Forests and Wild Fauna
Act and the Legal Regime for the Exploitation of Lands for Agrarian Use were repealed by Act No. 29382 of June 2009. The Committee notes that,
according to the Government, the working groups set up within the National Coordinating Group for the Development of Amazonian Peoples have
responsibility for revising the legislative decrees and dealing with the issue of prior consultation. The Committee understands, however, that the issue
of consultation is likewise addressed in the draft Framework Act on Indigenous or Original Peoples of Peru. It also takes note of a Bill on consultation,
No. 3370/2008-DP of 6 July 2009, submitted to Congress by the People’s Ombudsperson. The Committee stresses the need for indigenous and
tribal peoples to participate and be consulted before the adoption of legislative or administrative measures likely to affect them directly,
including in the drafting of provisions on consultation processes, as well as the need for provisions on consultation to reflect among other
things the elements set forth in Articles 6, 7, 15 and 17(2), of the Convention. The Committee also refers the Government to its previous
comments on the need for a coordinated and systematic approach. It urges the Government to establish, with the participation of the
peoples concerned, the mechanisms for participation and consultation required by the Convention. It also asks it to send information on
the manner in which it ensures that the peoples concerned participate in and are consulted about the formulation of provisions governing
consultation. It requests the Government to provide information on any progress made in this regard. The Committee reminds the
Government that the Conference Committee welcomed the Government’s request for technical assistance and encourages it to pursue this
course.

Articles 2, 6, 7, 15 and 33. In its previous observation, the Committee noted that the communications received referred to many serious situations of
conflict connected with a dramatic increase in the exploitation of natural resources on lands traditionally occupied by indigenous peoples, without
participation or consultation. The Committee notes that, in its communication of 2009, the CGTP refers to a statement by the People’s Ombudsperson
to the effect that there has been an increase in social and environmental conflicts in the country and that they are concentrated in indigenous areas and
are related to access and control of natural resources. The CGTP asserts that the Peruvian State persists with a “top-down” approach, imposing its
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projects in the Amazonian and Andean areas. It asserts that development policies lack sufficient guarantees to protect the environment for the
indigenous peoples and that the Ministry of Environment lacks the authority to intervene in energy and mining policies. It refers to a ruling by the
Constitutional Court (file No. 03343-2007-PA-TC), in proceedings brought by the regional government of San Martin against various petroleum
enterprises and the Ministry of Energy and Mines regarding hydrocarbon projects being carried out in a regional conservation area. In its ruling, taking
account of the provisions of the Convention, the Court reaffirmed the right of indigenous peoples to be consulted before the start-up of any project that
might affect them, and also referred to article 2(19) of the Constitution which requires the State to protect ethnic and cultural plurality in the Nation
(paragraph 28). The CGTP furthermore refers to a number of “emblematic instances” of exploration and exploitation of natural resources affecting
indigenous peoples, such as the Cacataibo people, who live in voluntary isolation, the Awajun and Wampi peoples and the communities of
Chumbivilcas province.

The Committee notes the Government’s statement that the Peruvian State construes consultation as “processes whereby points of view are
exchanged” and has held a series of socialization workshops. It also notes that the Government refers to Decree No. 012-2008-MEM (regulations on
citizens’ participation in hydrocarbon activities), according to which the purpose of consultation is “to reach better understanding of the scope of the
project and its benefits”, which is much narrower than what the Convention provides.

The Committee wishes to point out that Article 6 of the Convention provides that the consultations shall be undertaken with the objective of achieving
agreement or consent to the proposed measures. Although Article 6 of the Convention does not require consensus in the process of prior consultation,
it does require, as the Committee underlined in its general observation of 2008 on the Convention, the form and content of consultation procedures and
mechanisms to allow the full expression of the viewpoints of the peoples concerned, “so that they may be able to affect the outcome and a consensus
could be achieved”. The Committee wishes to underscore that the Convention requires a genuine dialogue to be established between the parties
concerned to facilitate the quest for agreed solutions, and emphasizes that, if these requirements are met, consultation can play a decisive role in the
prevention and settlement of disputes. The Committee further points out that meetings solely for the purpose of information or socialization do not meet
the requirements of the Convention.

The Committee considers that Supreme Decree No. 020-2008-EM regulating citizens’ participation in the mining subsector has similar limitations.
Noting that the Decree envisages the possibility of citizens’ participation after a mining licence has been granted, the Committee is of the view that it
does not meet the requirements of the Convention. The Committee urges the Government to take the necessary steps to bring national law and
practice into line with Articles 2, 6, 7 and 15 of the Convention, taking into account the right of the peoples covered by the Convention to
decide on their own priorities and participate in national and regional development plans and programmes. Recalling that the Conference
Committee welcomed the Government’s request for technical assistance, the Committee encourages the Government to pursue that course.
It also asks it to:

(i) suspend the exploration and exploitation of natural resources which are affecting the peoples covered by the Convention until such
time as the participation and consultation of the peoples concerned is ensured through their representative institutions in a climate of full
respect and trust, in accordance with Articles 6, 7 and 15 of the Convention;

(i)  provide further information on the measures taken, in cooperation with the indigenous peoples, to protect and preserve the
environment of the territories they inhabit, in accordance with Article 7(4) of the Convention, including information on coordination between
the Energy and Mining Investment Supervisory Body (OSINERGMIN) of the Ministry of Energy and Mines and the Environmental Evaluation
and Control Agency (OEFA) of the Ministry of Environment; and

(iii) provide a copy of Supreme Decree No. 002-2009-MINAM of 26 January 2009, regulating the participation and consultation of citizens in
environmental matters.

With regard to the benefits of extraction activities, the Committee notes the information supplied by the Government concerning a system of mining
royalties and a mining tax. It also notes that in its communication of 2009, the CGTP indicates that this system allows the benefits to be distributed
within the state apparatus with no benefits going directly to the communities affected. The Committee requests the Government to provide
information on the specific measures taken to ensure that the peoples concerned participate in the benefits accruing from the exploitation
of natural resources in their lands and receive fair compensation for any damage they may sustain as a result of such activities.

Article 14. Legislative Decree No. 994. The Committee notes the observations made by the CGTP in its communication of 2009 conceming
Legislative Decree No. 994 “which promotes private investment in irrigation projects to broaden the agricultural horizon”. The Committee notes in
particular that the abovementioned Decree lays down a special regime for promoting private investment in irrigation projects on unused land (tierras
eriazas) with agricultural potential belonging to the State. The Committee notes that section 3 of the Decree establishes as state property all tierras
eriazas with agricultural potential other than such lands for which a title for private or communal ownership is entered in the public records. The
Committee notes with concern that this provision does not establish the rights of indigenous peoples over traditional lands where there is no official
title of ownership. The Committee recalls that, in accordance with the Convention, traditional occupation confers a right to the land regardless of
whether or not such right has been recognized and that, consequently, Article 14 of the Convention protects not only the lands over which the peoples
concerned already have title of ownership but also the lands they traditionally occupy. The Committee urges the Government to take the necessary
steps to determine the lands that the peoples concerned traditionally occupy and to guarantee effective protection of their rights of
ownership and possession, including through effective access to appropriate procedures for settling their land claims. Please provide
information on the measures adopted to this end.

Article 31. Educational measures. In its previous comments, the Committee expressed its concern at a number of statements which could give rise to
prejudice or misconceptions regarding indigenous peoples. In this regard, the Committee expresses concern at the CGTP’s statement in its
communication of 2009 that a discriminatory and aggressive attitude towards indigenous peoples on the part of the public authority continues to be
noted. The Committee urges the Government to take educational measures as a matter of urgency in all sectors of the national community
so as to eliminate any prejudice there may be about the peoples covered by the Convention, in accordance with Article 31.
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The Committee is raising other matters in a request addressed directly to the Government.

[The Government is asked to reply in detail to the present comments in 2010.]
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Burundi
(Ratification: 2002)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its previous observation which read as
follows:

Article 3 of the Convention. Worst forms of child labour. Clause (a). Forced recruitment of children for use in armed conflict. In its comments under
Convention No. 29, the Committee noted previously that the Committee on the Rights of the Child, in its concluding observations on the initial report of
the Government (CRC/C/15/Add.133, October 2000), expressed concern at the use of children by the State as soldiers or helpers in camps or in
obtaining information. The Committee on the Rights of the Child also expressed concern at the low minimum age for recruitment to the armed forces
and at the widespread recruitment of children by opposition armed forces and the sexual exploitation of children by members of the armed forces.
Moreover, the Committee of Experts noted that in March 2003 the International Trade Union Confederation (ITUC) made comments on the application
of the Convention confirming the use of child soldiers by the armed forces.

The Committee noted that, in its comments, the COSYBU indicates that armed conflicts persist, maintained by the Partie pour la libération du peuple
Hutu/Forces nationales pour la liberation of Agathon Rwasa (PALIPEHUTU/FNL) and that children continue to be enrolled. It also noted the information
provided by the Government in reply to COSYBU’s comments according to which, following the signature of the Arusha Peace and Reconciliation
Agreement in August 2000 and the Comprehensive Ceasefire Agreement signed with the Conseil national pour la défense de la démocratie/Forces
pour la défense de la démocratie (CNDD/FDD) of Pierre Nkurunziza, the phenomenon of children being used in armed conflict has almost ended and
the integration of these children into social and economic life is continuing. The Government added that the forced recruitment of children for use in
armed conflict is the worst form of child labour observed most commonly in Burundi. However, considering the relative calm that was being
experienced over most of the national territory, it had launched the implementation of a vast programme for the demobilization and reintegration of
former combatants through three organizations, namely: the National Commission for Demobilization, Reinsertion and Reintegration (CNDRR), the
National Structure for Child Soldiers (SEN) and the ILO-IPEC project on the “Prevention and reintegration of children involved in armed conflicts: An
interregional programme”. Furthermore, according to the Government, all children had been demobilized except those used by the armed movement
FNL (Front national de liberation) of Agathon Rwasa, which has not yet laid down its arms.

The Committee noted that, in his Report on Children and Armed Conflicts in Burundi of 27 October 2006 (S/2006/851), the United Nations
Secretary-General indicated that, despite the substantial progress achieved in addressing the grave violations of children’s rights, violations are still
occurring and the competent authorities have not always conducted criminal investigations nor punished those responsible. During the period from
August 2005 to September 2006, the United Nations Operation in Burundi (UNOB) identified over 300 cases of child victims of grave violations,
perpetrated mainly by members of the FNL and FND troops, including the murder and mutilation of children, serious sexual violence and the
recruitment and use of children in armed groups and forces, with an increase of this latter violation being noted (paragraph 25). The Secretary-General
added that the authorities have not yet adopted national legislation to criminalize the recruitment and use of child soldiers (paragraph 36). Furthermore,
according to the information contained in the Report of the Secretary-General of 27 October 2006, a ceasefire agreement was signed between the
Government and Agathon Rwasa’s FNL, the last active rebel movement, on 7 September 2006 (paragraph 5). Nevertheless, in his ninth report on the
United Nations Operation in Burundi of 18 December 2006 (S/2006/994), the Secretary-General indicated that the implementation of the
Comprehensive Ceasefire Agreement had remained stalled since its signature (paragraphs 1 and 2).

The Committee noted that, in the information provided under Convention No. 29, the Government indicated that the minimum age for enrolment in the
armed forces of Burundi has been increased from 16 to 18 years. It also noted that, according to the information contained on the Internet site of the
Special Representative of the Secretary-General for Children and Armed Conflict (www.un.org/children/conflict/english/home6.html), following her visit
to the country, the Government of Burundi had made progress in the protection of children affected by conflict. In this respect, the Committee noted that
the Penal Code had been amended to bring its provisions into harmony with the international instruments on human rights ratified by Burundi and that
the proposed changes include provisions relating to the protection of children and against war crimes. The Penal Code now provides that the
recruitment of children under 16 years of age in armed conflicts constitutes a war crime. The Committee reminds the Government that under Article
3(a) of the Convention, the forced or compulsory recruitment of children under 18 years of age for use in armed conflict is considered to be one of the
worst forms of child labour.lt therefore once again requests the Government to take measures as a matter of urgency to amend the national
legislation and prohibit the forced recruitment of young persons under 18 years of age for use in armed conflict, either in the national armed
forces or in rebel groups, and to provide information in this respect.

The Committee noted that, despite the measures adopted by the Government, the forced recruitment of children for use in armed conflicts still occurs
and that the situation in Burundi remains fragile. It expressed great concern at the current situation, particularly since the persistence of this worst form
of child labour gives rise to other violations of the rights of the child, such as the murder and mutilation of children and sexual violence.In this respect,
the Committee refers to the Report of the Secretary-General on Children and Armed Conflict in Burundi and once again requests the
Government to take all the necessary measures to continue negotiations with a view to reaching a definitive peace agreement, putting an
end unconditionally to the recruitment of children and undertaking the immediate and complete demobilization of all children. Finally, with
reference to the Security Council which, in resolution 1612 of 26 July 2005, recalls “the responsibilities of States to end impunity and to
prosecute those responsible for genocide, crimes against humanity, war crimes and other egregious crimes perpetrated against children”,
the Committee once again urges the Government to ensure that sufficiently effective and dissuasive penalties are imposed on persons
found guilty of enrolling or using young persons under 18 years of age in armed conflict.

Clause (b). Use, procuring or offering of children for prostitution. In its communication, the COSYBU indicated that the extreme poverty of the
population encourages parents to allow their children to engage in prostitution. In its report, the Government indicated that cases of the use of children
for prostitution have been reported in the popular districts of the municipality of Bujumbura (Bwiza and Buyenzi). However, the juvenile police reacted
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rapidly and eradicated this phenomenon, with penalties being imposed on persons who recruited children for prostitution. The Committee noted that, in
the report of 19 September 2006 of the United Nations independent expert on the situation of human rights in Burundi (A/61/360), the
Secretary-General indicated that more and more children are victims of sexual violence (paragraph 82). The Committee noted that sections 372 and
373 of the Penal Code penalize the use, procuring or offering of children who are minors for prostitution, even with their consent. The Committee noted
that, even though the national legislation prohibits this worst form of child labour, the use, procuring or offering of children for prostitution remains a
problem in practice.lt once again requests the Government to renew its efforts to implement these provisions effectively in practice and to
ensure the protection of young persons under 18 years of age against prostitution. The Committee once again requests the Government to
provide information in this respect, including reports on the number of convictions. It also requests the Government to indicate whether the
national legislation contains provisions criminalizing the client in the event of prostitution.

Clause (c). Use, procuring or offering of children for illicit activities. Street children. In its communication, the COSYBU indicated that the extreme
poverty of the population drives parents to allow their children to engage in begging. In his Report on Children and Armed Conflict in Burundi of 27
October 2006 (S/2006/851), the Secretary-General indicated that UNOB and its partner child protection agencies have received information on the
recruitment of from three to ten male children per month, including street children in Bujumbura Mairie Province (paragraph 25). As the national
legislation does not appear to regulate this activity, the Committee expresses grave concern at the increase in street children who are exposed to
numerous risks, including being used or recruited for armed conflict or other illicit activities. It reminds the Government that, in accordance with Article 1
of the Convention, it is under the obligation to take immediate and effective measures to secure the prohibition and elimination of the worst forms of
child labour as a matter of urgency.The Committee once again requests the Government to take the necessary measures to protect street
children and to prohibit in the national legislation the use, procuring or offering of children for illicit activities. It also requests the
Government to establish penalties for this purpose.

Article 7, paragraph 2. Effective and time-bound measures. Clauses (a) and (b). Preventing the engagement of children in the worst forms of child
labour, removing them from these worst forms and providing for their rehabilitation and social integration. Child soldiers. The Committee noted with
interest that the Government is participating in the ILO-IPEC interregional project on the prevention and reintegration of children involved in armed
conflict, which also includes the Congo, Rwanda, the Democratic Republic of the Congo, the Philippines, Sri Lanka and Colombia. The objective of the
programme is to prevent the recruitment of children in armed conflict, facilitate their removal and ensure their social integration. The Committee noted
the detailed information provided by the Government in its report on the measures that it has taken with organizations to prevent the recruitment of
children in armed conflict or to remove them from this worst form of child labour. It noted that, in the context of the ILO-IPEC interregional project, over
15 programmes of action have been implemented and that around 1,440 children have been demobilized in the areas covered by the project. The
Committee further noted that, in his ninth report on the United Nations Operation in Burundi of 18 December 2006 (S/2006/994), the Secretary-General
indicates that, since November 2003, the United Nations project for the demobilization, reintegration and prevention of the recruitment of children
associated with armed forces and groups has freed and reintegrated 3,015 children (paragraph 27). It further noted that the National Structure for Child
Soldiers is a project for the demobilization, reintegration and prevention of the recruitment of child soldiers which has been in operation since 2003. In
the context of this programme, 1,932 children had been demobilized.

The Committee noted that the Ministry of National Solidarity, Human Rights and Gender has signed a memorandum of understanding with the
Executive Secretariat of the NCDRR. In the context of this agreement, measures are adopted at different levels to raise the awareness of the various
target groups with regard to the problem of recruitment (members of military forces, combatants, parents, young persons, the civil administration, civil
society, NGOs and politicians) and to institutionalize training on the rights and protection of the child in armed conflicts within the training structures of
the national army. Furthermore, children who had been demobilized and were exposed to the risk of being recruited once again are monitored. The
Committee encouraged the Government to continue collaborating with the various bodies involved in the process of disarmament, demobilization and
reintegration with a view to removing children from armed forces and groups./t once again requests the Government to provide information on the
impact of the measures adopted in the context of the implementation of the ILO-IPEC interregional programme on the prevention and
reintegration of children involved in armed conflict with a view to preventing children from being enrolled in armed conflict and to remove
them from this worst form of child labour. The Committee also requests the Government to provide information on the time-bound
measures adopted for the rehabilitation and social integration of children who are in practice removed from armed forces or groups.

Sexual exploitation. Considering that a number of children are the victims of sexual exploitation as noted under Article 3(b), the Committee
requests the Government to take the necessary measures to remove young persons under 18 years of age from prostitution. It also
requests the Government to envisage measures to ensure the rehabilitation and social integration of children removed from this worst form
of child labour.

Clause (c). Ensuring access to free basic education and vocational training for all children removed from the worst forms of child labour. The
Committee took note of the information provided by the Government to the effect that, during the 2004-05 school year, a total of 485 former child
soldiers were reintegrated into primary school, 99 were oriented towards secondary school, 79 in technical training centres and 74 in training from craft
workers.It once again strongly encourages the Government to pursue its efforts to provide access to basic education or vocational training
to children removed from armed conflict. The Committee requests the Government to continue providing information on this subject.

Clause (d). Children at special risk. Street children. The Committee noted that in his report of 23 September 2005 (E/CN.4/2006/109), the United
Nations independent expert on the human rights situation in Burundi indicates that the situation of children in the country remains extremely worrying.
Children are affected not only by the continuing conflict, but also by the deteriorating economic situation (paragraph 55). According to some estimates,
there are over 3,000 street children in the country. It also noted that, in the report of 19 September 2006 of the independent expert on the situation of
human rights in Burundi (A/61/360), the Secretary-General indicates that the phenomenon of street children is on the rise in Bujumbura and that a
programme aimed at curbing the trend has been elaborated and includes aspects relating to prevention, assistance and reintegration
(paragraph 79).Recalling that street children are particularly exposed to the worst forms of child labour, the Committee once again
encourages the Government to pursue its efforts to protect them from these worst forms. It also requests the Government to provide
information on the measures adopted in the context of the programme to bring an end to this phenomenon, particularly with regard to
measures for their rehabilitation and social integration.
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The Committee is raising other points in a request addressed directly to the Government.
The Committee hopes that the Government will make every effort to take the necessary action in the very near future.
Morocco

(Ratification: 2001)

Article 3 of the Convention and Part V of the report form. Worst forms of child labour and application of the Convention in practice. Clauses (a) and
(d). Forced or compulsory labour and hazardous work. Domestic work of children. In its previous comments, the Committee noted information from the
International Trade Union Confederation (ITUC) to the effect that domestic work by children under conditions of servitude is common practice in the
country, with parents selling their children, sometimes as young as six years of age, to work as domestic servants. The ITUC also stated that some
50,000 children, mainly girls, are working as domestic servants. Of these, about 13,000 girls under the age of 15 are employed as servants in
Casablanca; 80 per cent of them come from rural areas and are illiterate; 70 per cent are under the age of 12; and 25 per cent under the age of 10. The
Committee noted that section 10 of the Labour Code prohibits forced labour. It further noted that section 467-2 of the Penal Code prohibits the forced
labour of children under 15 years of age. It also observed that a bill on domestic work had been adopted and was in the process of validation. The bill
sets the minimum age for admission to this type of employment at 15 years, establishes the conditions of work, and provides for supervisory measures
and penalties.

The Committee notes that, according to the Government, the bill on domestic work is still in the process of adoption. The Government also states that
the Dahir of 24 December 2004 establishing a list of hazardous types of work is to be updated in the course of 2010 so as to reflect the intent of the
Worst Forms of Child Labour Convention, 1999 (No. 182). The Committee also notes the Government’s statement that the Ministry for Social
Development, Family and Solidarity (MDFS), in collaboration with ILO-IPEC organized a training course in 2008 for NGOs involved in the protection of
children in the towns of Tahanaout, Fez, Safi, Casablanca, Kenitra, Khouribga, Taza and Agadir, identified as key areas, focusing on the supply and
demand of domestic work by children and geared to building institutional capacity for more effective action in combating domestic work by little girls.
Lastly, the Committee notes the Government’s statement that the MDFS is planning to conduct an inquiry in the course of 2010 into the situation of
little girls engaged in domestic work in Casablanca.

While taking due note of the steps taken by the Government, the Committee must again point out that according to Article 3(a) and (d) of the
Convention, work or employment in conditions that approximate slavery or are hazardous are among the worst forms of child labour and are therefore
to be eliminated as a matter of urgency, in accordance with Article 1. The Committee therefore urges the Government to take the necessary steps
to ensure that the bill on domestic work is adopted as a matter of urgency. It expresses the hope that the Dahir of 24 December 2004
establishing a list of hazardous types of work will be updated to include domestic work by children under the age of 18 in conditions that
approximate slavery or are hazardous. Furthermore, the Committee once again requests the Government to step up its efforts and take the
necessary measures to ensure, as a matter of urgency, that the forced labour of children under 18 years of age in domestic work and the
employment of such children in hazardous work shall be prosecuted and punished by sufficiently effective and dissuasive sanctions.
Lastly, it requests the Government to provide a copy of the inquiry into the situation of little girls engaged in domestic work in Casablanca
and to send information on the application of the provisions governing these worst forms of child labour, including statistics on the number
and nature of the infringements reported, the investigations conducted, prosecutions, convictions and penal sanctions imposed.

Article 7, paragraph 2. Effective and time-bound measures. Clauses (a) and (b). Preventing children from being engaged in the worst forms of child
labour and removing them from these worst forms, and ensuring their rehabilitation and social integration. Child prostitution and sex tourism. In its
previous comments, the Committee expressed concern at the persistence of child prostitution and sex tourism involving young Moroccans and
immigrants, particularly boys, despite an amendment made to the Penal Code in 2003 to introduce sex tourism as a criminal offence. It noted that,
according to the Government, as part of the National Action Plan for Children (PANE) for the decade 2006-16, a preliminary study on problems relating
to the sexual exploitation of children was carried out in February 2007 with a view to framing a national strategy to prevent and combat such
exploitation.

The Committee notes the information sent by the Government to the effect that child protection units have been set up in Casablanca and Marrakesh
to provide better medical, psychological and legal assistance for children who have been the victims of violence or ill-treatment, including children who
have suffered from sexual or economic exploitation. The Committee nonetheless observes that the Government provides no information on the results
of the preliminary study on problems relating to the sexual exploitation of children, or on the preparation of the national strategy to prevent and combat
the sexual exploitation of children, a concern shared by the Committee on the Elimination of All Forms of Discrimination Against Women in its
concluding observations of 8 April 2008 (CEDAW/C/MAR/CO/4, paragraph 22). The Committee accordingly requests the Government to take
immediate, effective and time-bound measures to ensure that the national strategy to prevent and combat the sexual exploitation of children
is adopted and that it includes measures to: (a) prevent children from falling victim to prostitution, particularly in the context of sex tourism;
and (b) provide the necessary and appropriate assistance for the removal of children from this worst form of child labour and ensure their
rehabilitation and social integration. The Committee again requests the Government to provide information on progress made in this
regard.

Clause (d). Children at special risk. Child domestic workers. In its previous comments, the Committee noted that according to the ITUC, the physical
and sexual abuse of young girls working as housemaids (petites bonnes), is among the most serious problems confronting Moroccan children. The
Committee noted that a national programme to combat the use of little girls as housemaids (INQAD) had been adopted as part of the PANE.

The Committee notes the information sent by the Government to the effect that as part of its Strategic Plan 2008-12 and following implementation of
the INQAD programme, the MSDF plans to organize a second nationwide awarenessiraising campaign to combat domestic work by little girls, and to
prepare regional action plans. The Committee notes that to this end, as part of the Multisectoral Programme to combat gender-based violence by
empowering women and girls in Morocco implemented in collaboration with the UNDP,

ILO-IPEC has started up an action programme to combat domestic work by girls in the Marrakesh-Tensift-El Haouz region for the period from 1
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January 2009 to 31 December 2010. The programme is to benefit 1,000 school children to discourage them from dropping out of school; 100 school
girls under 15 years of age from very poor families for whom the risk of drop-out is high are also to benefit from this awareness-raising; 30 girls under
15 years of age are to be removed from domestic work and rehabilitated and socially reintegrated; 20 girls aged between 15and 17 are to be
withdrawn from domestic work in which conditions are hazardous and which are among the worst forms of child labour; and 50 girl domestic servants
aged between 15 and 17 years working in conditions that are acceptable will nonetheless have both their living and their working conditions improved.
While taking due note of the measures taken by the Government to combat domestic work by children, the Committee notes that this form of labour
remains a very serious scourge in Morocco. It accordingly requests the Government to redouble its efforts to protect these children, in
particular against economic and sexual exploitation, and requests it to continue to provide information on progress made in this area, in
terms of the number of children under 18 years of age prevented from engaging in or removed from worst forms of child labour in the
domestic work sector.

The Committee is raising other points in a request addressed directly to the Government.

[The Government is asked to supply full particulars to the Conference at its 99th Session and to reply in detail to the present comments in
2010.]

Uzbekistan
(Ratification: 2008)

The Committee notes the Government's first report. It also notes the communication of the International Organisation of Employers (IOE) dated
26 August 2009.

Articles 3 and 7, paragraph 1, of the Convention. Worst forms of child labour and sanctions. Clauses (a) and (d). Forced or compulsory labour in
cotton production and hazardous work. In its comments under the Abolition of Forced Labour Convention (No. 105), the Committee had previously
noted the observations made by the Council of the Trade Unions Confederation of Uzbekistan, communicated by the Government with its 2004 report,
which contained allegations concerning practices of the mobilization and use of labour for purposes of economic development in agriculture (cotton
production), in which public sector workers, school children and university students are involved. In this regard, the Committee notes that the IOE
confirms that the legal framework against the use of forced labour exists in Uzbekistan but that, despite this fact, there are continued reports by
non-governmental organizations and the media denouncing the systemic and persistent use of forced labour, including forced child labour, in the cotton
fields of Uzbekistan.

The Committee notes the allegation of the IOE that the mass mobilization of children was one of the characteristics of cotton production during the
Soviet regime. Referring to several reports, the IOE indicates that, every year, hundreds of thousands of Uzbek school children are forced by the
Government of Uzbekistan to work in the national harvest for up to three months. Estimates of the number of children forced to participate in the cotton
harvest range from half a million to 1.5 million school children in grades 5 to 11. The IOE further reports that forced labour has a substantial negative
impact upon the education of the country’s rural school children. Rural children are said to lag behind their urban peers in schooling, due to
participation in the cotton harvest.

In this regard, the Committee notes that, in its concluding observations of 24 January 2006 (E/C.12/UZB/CO/1, paragraph 20), the Committee on
Economic, Social and Cultural Rights expressed its concern about the persistent reports on the situation of school-age children obliged to participate in
the cotton harvest every year who, for that reason, do not attend school during this period. The Committee also notes the concern expressed by the
Committee on the Rights of the Child, in its concluding observations of 2 June 2006 (CRC/C/UZB/CO/2, paragraphs 64—65), about the involvement of
the very many school-age children in the harvesting of cotton, which results in serious health problems such as intestinal and respiratory infections,
meningitis and hepatitis. The Committee on the Rights of the Child therefore urged the Government to take all the necessary measures to ensure that
the involvement of school-aged children in cotton harvesting is in full compliance with the international child labour standards, inter alia, in terms of their
age, their working hours, their working conditions, their education and their health.

The Committee notes the Government's information that article 37 of the Constitution of Uzbekistan directly prohibits any compulsory labour and that
article 45 of the Constitution contains state guarantees of protection of the rights and interests of children. The Committee notes that section 7 of the
Labour Code prohibits forced labour, i.e. the obligation to perform work under menace of applying any penalty (including as a means to maintain labour
discipline). It further notes that section 138 of the Criminal Code provides that the forceful illegal deprivation of liberty shall be punished with a fine of up
to 50 minimum monthly wages or correctional labour or imprisonment of up to three years. The same action committed with the placement of a victim in
conditions endangering their life or health shall be punished with imprisonment from three to five years. Furthermore, the Committee notes that,
pursuant to section 241 of the Labour Code prohibiting the employment of persons under 18 years of age in work in unfavourable conditions and work
which may harm their health, safety or morality, the Ministry of Labour and Social Protection (MoLSP) and the Ministry of Health, in consultation with
the social partners, adopted the “List of occupations with unfavourable working conditions in which it is forbidden to employ persons under 18 years of
age” of 30 May 2001, which provides that children under 18 years of age are forbidden from watering and gathering cotton by hand. In this regard, the
Committee notes that section 49 of the Administrative Responsibility Code provides that an infraction of labour and occupational safety legislation shall
entail a fine of from two to five times the minimum wage.

The Committee expresses its serious concern at the situation of children who, every year, are taken from school for up to three months and made to
work in the cotton fields in hazardous conditions. It observes that, although national legislation appears to prohibit forced labour and hazardous work in
cotton production, this remains a serious issue of concern in practice. The Committee refers to the Universal Periodic Review of Uzbekistan of 9 March
2009 (A/HRC/10/83, paragraph 106(8) and (27)), in which, in response to the recommendations that Uzbekistan do its utmost to eliminate forced child
labour, intensify its efforts to effectively implement the national legislation and stop the practice of sending school-age children to participate in the
harvesting of cotton, the Government indicated that measures are already being implemented or have already been implemented and will further be
considered. In this regard, the Committee recalls that, by virtue of Article 3(a) and (d) of the Convention, forced labour and hazardous work are
considered as worst forms of child labour and that, by virtue of Article 1 of the Convention, member States are required to take immediate and effective
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measures to secure the prohibition and elimination of the worst forms of child labour, as a matter of urgency. Furthermore, the Committee recalls that,
by virtue of Article 7(1), of the Convention, ratifying countries are required to ensure the effective implementation and enforcement of the provisions
giving effect to the Convention, including through the provision and application of penal sanctions.

The Committee therefore strongly urges the Government to take effective and time-bound measures to eradicate the forced labour of, or
hazardous work by, children under 18 years in cotton production, as a matter of urgency. In this regard, it requests the Government to take
immediate measures to ensure that thorough investigations and robust prosecutions of offenders are carried out and that effective and
sufficiently dissuasive sanctions are imposed in practice. It requests the Government to provide information on the progress made in this
regard in its next report.

Article 6. Action programmes. National Action Plan (NPA) for the application of ILO Conventions Nos 138 and 182. The Committee notes that,
according to the IOE, in September 2008, the Uzbek Prime Minister signed a decree that bans child labour in cotton plantations in Uzbekistan and
approves a NPA to eradicate child labour. In this regard, the Committee notes that the NPA for the application of ILO Conventions Nos 138 and 182
includes the following paragraphs on activities specifically regarding the forced labour of children, in particular in the agricultural sector:

(@) Monitoring and control of the prohibition of the use of pupils of schools of general education, vocational colleges and academic lyceums, in
forced labour (paragraph 12).

(b) Public control of the prohibition of the use of forced child labour in territories of self-governing bodies of citizens (paragraph 14).

(c) Establishing a working group to monitor locally the prohibition of the use of forced labour in cotton picking of pupils in schools of general
education, including public schools, and submitting analytical information to the Cabinet on the results of this monitoring (paragraph 20).

(d) Acceptance of a joint statement on the inadmissibility of the use of forced child labour in agricultural works by the Association of Farm Entities,
the Council of Federation of trade unions in Uzbekistan and the MoLSP (paragraph 29).

(e) Informing farmers on matters relating to the prohibition of violating legislation on the engagement of children in agricultural works (paragraph 33).

While noting the measures enumerated in the framework of the NPA for the application of ILO Conventions Nos 138 and 182, the Committee notes
the allegation of the IOE according to which it remains uncertain if the implementation of these recently adopted measures will be sufficient to address
the deeply rooted practice of forced child labour in the cotton fields.The Committee urges the Government to take immediate measures to ensure
that the activities envisaged in the abovementioned NPA pertaining to the prohibition and elimination of the use of forced child labour in the
agricultural sector are effectively implemented, as a matter of urgency, and to provide information on the results achieved.

In this regard, the Committee invites the Government to avail itself of ILO technical assistance on the assessment to be made on the
effective implementation of the NPA for the application of ILO Conventions Nos 138 and 182.

The Committee is raising other points in a request addressed directly to the Government.

[The Government is asked to supply full particulars to the Conference at its 99th Session and to reply in detail to the present comments in
2010.]
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I. OBSERVATIONS AND INFORMATION CONCERNING REPORTS ON RATIFIED CONVENTIONS
(ARTICLES 22 AND 35 OF THE CONSTITUTION)

A. Discussion of cases of serious failure by member States to respect their reporting
and other standards-related obligations

(a) Failure to supply reports for the past two years or
more on the application of ratified Conventions

A Government representative of Ireland indicated her
Government’s commitment with respect to reports with-
out replies to comments of the supervisory bodies, to
submit shortly most of these. She also indicated that in
relation to submission, the competent authorities of the
Government were in the process of consideration of ILO
instruments, with a view to obtaining a Government ap-
proval to either ratify the Conventions or to adopt the
Recommendations in question, or to obtain agreement to
defer the ratification or adoption until the national legisla-
tion and practice would conform with the provisions of
the instruments in question. This process was in accor-
dance with the approach adopted by Member States of the
European Union to ratify important and up to date Con-
ventions.

A Government representative of the United Kingdom ex-
pressed apologies on behalf of the non-metropolitan terri-
tories of British Virgin Islands, Falkland Islands and
St Helena, as they had been unable to provide the reports
requested under article 22 of the Constitution. He indi-
cated that his Government tried to ensure that all non-
metropolitan territories met their reporting obligations in
full and in time. He announced that Gibraltar had com-
pleted and submitted all its outstanding reports. He em-
phasized that the failure in meeting the reporting obliga-
tions was not due to a lack of political commitment on the
part of the territories, but rather a lack of capacity. He
recalled that non-metropolitan territories were usually
very small and largely autonomous island administrations
with limited human and financial resources. Heavy report-
ing schedules burdened even the largest of administra-
tions, and for small administrations, the disruption of
work schedules resulting from the difficulty in recruit-
ment or retention of staff or from their retirement could
often stretch their resources. In general terms, his Gov-
ernment was working with the Governments of the non-
metropolitan territories to ensure that they continued to
raise their human rights standards. Work was currently
under way for the extension to them of a number of fun-
damental ILO Conventions. In that respect, it was to be
welcomed that the Turks and Caicos Islands had re-
quested the extension of Convention No. 182 and the nec-
essary process was under way.

A Government representative of the United Republic of
Tanzania expressed his Government’s commitment to
submit the reports due in time. In case of any difficulties
arising during the preparation of reports, the Government
approved the recourse to appropriate technical assistance.

A Government representative of Argentina referred to the
mention of the Malvinas Islands in the General Report
and entered a reservation on behalf of Argentina, express-
ing the opinion that that was a colonial issue that should
be resolved within the United Nations.

A Government representative of the United Kingdom, in
response to the remarks made by the Government repre-
sentative of Argentina, expressed his Government’s view
that the question of the sovereignty of the United King-
dom over the Falkland Islands should not be put into
question.

The Committee took note of the information provided and
of the explanations given by the Government representatives
who had taken the floor.

The Committee recalled that the transmission of reports
on the application of ratified Conventions was a fundamen-
tal constitutional obligation and the basis of the system of
supervision. The Committee stressed the importance that the
transmission of reports constituted, not only with regards to
the transmission itself but also as regards the scheduled
deadline. In this respect, the Committee recalled that the
ILO could provide technical assistance in helping to achieve
compliance with this requirement.

In these circumstances, the Committee expressed the firm
hope that the Governments of Burundi, Guinea, Guinea-
Bissau, Guyana, Sierra Leone, Somalia, United Republic of
Tanzania (Tanganyika, Zanzibar), United Kingdom (British
Virgin Islands, Falkland Islands (Malvinas)), Vanuatu,
which to date had not presented reports on the application
of ratified Conventions, would do so as soon as possible, and
decided to note these cases in the corresponding paragraph
of the General Report.

(b) Failure to supply first reports on the application of
ratified Conventions

A Government representative of Eritrea stated that her
Government had submitted all reports under article 22 of
the Constitution relating to the seven ratified Conventions
and she wished to be clarified about the reason for the
mention of her Government in the corresponding para-
graph of the General Report.

The Committee took note of the information by the Gov-
ernment representative who took the floor and of the expla-
nations provided and recalled the vital importance of the
transmission of first reports on the application of ratified
Conventions. In this respect, the Committee recalled that the
ILO could provide technical assistance to contribute to com-
pliance with this obligation.

The Committee decided to note the following cases in the
corresponding paragraph in the General Report:

m  Antigua and Barbuda

— since 2004: Conventions Nos 161, 182;

®  Armenia

since 2008: Conventions Nos 97, 143;

Dominica

since 2006: Convention No. 147,

Equatorial Guinea

since 1998: Conventions Nos 68, 92;

Kyrgyzstan

since 1994: Convention No. 111;

since 2006: Conventions Nos 17, 184;

Sao Tome and Principe

since 2007: Convention No. 184;

Seychelles

— since 2007: Conventions Nos 73, 144, 147, 152, 161,

180;

Vanuatu

— since 2008: Conventions Nos 29, 87, 98, 100, 105,
111, 182.

(c) Failure to supply information in reply to comments
made by the Committee of Experts

A Government representative of the Congo explained that
the failure to supply reports was due to the fact that seven
out of eight labour inspectors had left the Ministry. The
Congo sought technical assistance from the ILO to train
other labour inspectors. Regarding the submission to the
competent authorities, the Congo was working to clear the
backlog. The Ministry of Labour was preparing for the
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submission and the ratification at the same time in order
to save time. Five instruments would be submitted in
2010. Other Conventions would be submitted in 2011,
2012 and 2013.

A Government representative of Liberia supplemented
the written information provided to the Office, in particu-
lar concerning Conventions Nos 29 and 98 and on the
elaboration of a new Labour Code to be adopted in June
2010. While apologizing for their late submission, he
stated that his Government had submitted the reports con-
cerning the application of Conventions Nos 22, 53, 55,
58,92, 105, 112, 113, 114, 133, 144 and 147. With regard
to the failure to submit instruments to the competent au-
thorities, Conventions Nos 100 and 138 were currently
before the National Legislature for ratification and he
reiterated his Government’s commitment to submit other
instruments to the competent authorities.

A Government representative of Ethiopia regretted that
his Government was unable to provide in time a full re-
port replying to the comments made by the Committee of
Experts. He recalled that his Government had submitted
partial information to the Committee and that a full report
was currently being prepared to be submitted in due time.

A Government representative of Togo completed the
written information submitted by his Government and
indicated that in September 2009, three trade unions had
been established in free economic zones which were af-
filiated with the national centre. The reform of the Labour
Code dealt with social conflicts in the free economic
zones.

A Government representative of Libyan Arab Jamahiriya
stated that his country was not able to participate in the
Conference in 2009, as the delegates could not obtain
visas to come to Geneva. In addition, he explained that his
Government had received comments on the reports of the
Government only in April 2010 in English instead of
Arabic in accordance with the usual practice, and, there-
fore, that it had been necessary to request translation.
Once they would become available, the Government
would review the comments and provide replies supple-
mented with statistics and the legislation. He added that a
new Labour Code, Act No. 12/2010, had been enacted to
replace the 1970 Code. This law took into account the
comments of the Committee of Experts, including, in par-
ticular, domestic and farm workers, as well as the formal
and informal sectors. The new Code contained explicit
provisions prohibiting forced labour and child labour. He
said his Government looked forward to cooperating with
the ILO and had requested technical assistance.

A Government representative of Uzbekistan expressed
general support for the work of the ILO in the framework
of the four strategic objectives and reported on various
efforts currently being made by his country in this regard.
Concerning the failure to supply information in reply to
the comments made by the Committee of Experts, he as-
sured that all necessary measures would be taken to sub-
mit the relevant information on Conventions Nos 29, 105,
135 and 154 in due course. Technical assistance would,
however, be necessary in respect of the following areas:
harmonization of national legislation with international
labour standards; establishment of a flexible labour mar-
ket to better protect women, children, retired persons and
other vulnerable groups; vocational training for young
people and women; and improved occupational safety and
health.

A Government representative of Pakistan regretted the
delay in submitting information in reply to the comments
made by the Committee of Experts, which was due to a
lack of capacity and awareness as well as financial con-
straints. He trusted that the difficulties encountered would
soon be overcome with the support of the social partners
and the Office. The reports requested on Conventions Nos
11, 45, 87, 105, 144 and 182 had already been submitted
to the Office, and reports on Conventions Nos 29, 81, 96

16 Part I1/6

and 159 would be submitted within the next days. He as-
sured the Conference Committee that his country was
very much committed to complying with its constitutional
obligations.

A Government representative of Luxemburg clarified that
the delay in submitting reports was due to administrative
problems and not to substantive issues. Replies to the
comments of the Committee of Experts would be submit-
ted in a short time.

A Government representative of Nigeria indicated that
his Government was mindful of the responsibility to sup-
ply information in reply to the Committee of Experts’
comments in respect of 18 Conventions. While action had
already been taken within the limits of capacity, he re-
quested ILO technical assistance to enable Nigeria to
comply with the obligation enshrined in article 19 of the
ILO Constitution.

A Government representative of Uganda recognized the
importance of the constitutional obligation to report on
ratified Conventions but signalled financial and adminis-
trative difficulties in collecting the information. The Of-
fice had undertaken a mission to Uganda last year to iden-
tify national constraints to meet this obligation. A tripar-
tite national delegation had just met the Director-General
to discuss the way forward, and discussions would con-
tinue so as to find solutions enabling compliance.

The Worker members highlighted the importance of
ILO technical assistance, in particular for developing
countries, as well as the need for an increase in resources
to enable the Office to provide such technical assistance.
Governments that had indicated that labour legislation
was being elaborated at national level should ask the Of-
fice for guidance on the conformity of the draft texts with
ratified Conventions. Reports on ratified Conventions
should be submitted to the social partners to enable them
to provide comments.

The Committee took note of the information provided and
of the explanations given by the Government representatives
who had taken the floor.

The Committee underlined the vital importance, to permit
ongoing dialogue, of clear and complete information in re-
sponse to the comments of the Committee of Experts. It re-
called that this was one element of the constitutional obliga-
tion to transmit reports. In this respect, the Committee ex-
pressed serious concern at the large number of cases of fail-
ure to transmit information in response to the observations
of the Committee of Experts. The Committee recalled that
governments could request technical assistance from the
Office to overcome any difficulty that might occur in re-
sponding to the comments of the Committee of Experts.

The Committee requested the Governments of Armenia,
Burundi, Congo, Czech Republic, Democratic Republic of
the Congo, Djibouti, Dominica, Equatorial Guinea, Ethiopia,
France, Guinea, Guinea-Bissau, Guyana, Ireland, Kyr-
gyzstan, Libyan Arab Jamahiriya, Luxembourg, Nigeria,
Sao Tome and Principe, Seychelles, Sierra Leone, Solomon
Islands, United Republic of Tanzania (Tanganyika), The
former Yugoslav Republic of Macedonia, Uganda, United
Kingdom (British Virgin Islands, Falkland Islands (Malvi-
nas), St Helena), Uzbekistan and Zambia to make all efforts
to transmit as soon as possible the required information. The
Committee decided to note these cases in the corresponding
paragraph in the General Report.

(d) Written information received up to the end of the
meeting of the Committee on the Application of Stan-
dards’

Afghanistan. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

! The list of the reports received is in Appendix I.



Armenia. Since the meeting of the Committee of Ex-
perts, the Government has sent the first reports on the
application of Conventions Nos 87, 138, 160 and 182.

Bulgaria. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to most of the
Committee’s comments.

Burkina Faso. Since the meeting of the Committee of
Experts, the Government has sent replies to most of the
Committee’s comments.

Cambodia. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Cape Verde. Since the meeting of the Committee of Ex-
perts, the Government has sent all reports due concerning
the application of ratified Conventions and replies to all
of the Committee’s comments.

Croatia. Since the meeting of the Committee of Experts,
the Government has sent replies to most of the Commit-
tee’s comments.

Czech Republic. Since the meeting of the Committee of
Experts, the Government has sent most of the reports due
concerning the application of ratified Conventions.

Eritrea. Since the meeting of the Committee of Experts,
the Government has sent all the reports due concerning
the application of ratified Conventions and replies to all
of the Committee’s comments.

Islamic Republic of Iran. Since the meeting of the
Committee of Experts, the Government has sent replies to
most of the Committee’s comments.

Kiribati. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Lesotho. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Liberia. Since the meeting of the Committee of Experts,
the Government has sent the first report on the application
of Convention No. 133 and replies to most of the Com-
mittee’s comments.

Norway. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Pakistan. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to most of the
Committee’s comments.

Papua New Guinea. Since the meeting of the Committee
of Experts, the Government has sent replies to most of the
Committee’s comments.

San Marino. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Sao Tome and Principe. Since the meeting of the Com-
mittee of Experts, the Government has sent the first re-
ports on the application of Conventions Nos 135, 138,
151, 154, 155 and 182.

Senegal. Since the meeting of the Committee of Experts,
the Government has sent replies to all of the Committee’s
comments.

Slovakia. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to most of the
Committee’s comments.

Thailand. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to most of the
Committee’s comments.

Togo. Since the meeting of the Committee of Experts,
the Government has sent replies to most of the Commit-
tee’s comments.

Turkey. Since the meeting of the Committee of Experts,
the Government has sent replies to most of the Commit-
tee’s comments.

Turkmenistan. Since the meeting of the Committee of
Experts, the Government has sent the first reports on the
application of Conventions Nos 29, 87, 98, 100, 105 and
111.

United Kingdom (Gibraltar). Since the meeting of the
Committee of Experts, the Government has sent replies to
most of the Committee’s comments.

Zimbabwe. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.
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B. Observations and information on the application of Conventions

Forced Labour Convention, 1930 (No. 29)

MAURITANIA (ratification: 1961)

A Government representative said that all the recom-
mendations of the fact-finding mission that visited Mauri-
tania in 2006 had been implemented and as a result con-
siderable progress had been made in a number of areas.
For example, a law criminalizing and penalizing forced
labour had been adopted in 2007 and a public-awareness
campaign had been organized throughout the territory. In
addition, the capacities of the National Human Rights
Commission (NHRC) had been enhanced and an ambi-
tious programme had been introduced to combat the ves-
tiges of slavery.

The adoption of Act No. 2007/48 criminalizing and pe-
nalizing slave-like practices was followed up by a vast
public-awareness programme that included the organiza-
tion of seminars and meetings on the Act’s goals and con-
tent. The seminars were open to the public, the territorial
administrative authorities, the judicial authorities, the
police, the ulemas and prominent citizens. A national pub-
lic-awareness campaign was also organized in which all
the parties concerned were involved, in particular human
rights organizations, elected officials and judicial authori-
ties and which was conducted in all administrative centres
in every wilaya. In 2009 regional workshops were held in
the wilayas of Brakna, Assaba and Gorgol.

The Government was aware of the link between slave-
like practices and poverty and since March 2009 had been
implementing a programme aimed at eliminating the ves-
tiges of slavery, with a budget of 1 billion ouguiyas made
available from the State’s own financial resources. The
programme was designed to reduce economic and social
inequalities and to improve the living standards and con-
ditions of emancipation of the population affected by tra-
ditional practices and the vestiges of slavery. Under the
programme, more than 1,000 events involving over
93,000 people were organized in 282 locations.

The speaker also provided information on the current
Programme on Conflict Prevention and Social Cohesion
in Mauritania, which had allowed identifying develop-
ment projects for certain regions and organizing regional
workshops on the prevention and management of con-
flicts, one of which was aimed at women leaders.

With regard to the legal and judicial assistance for vul-
nerable groups provided for in sections 12 and 15 of the
2007 Act, which was a particular concern of the Govern-
ment, a project financed by the Japan Social Development
Fund had been launched to strengthen the institutional
capacity of human rights organizations, so as to promote
the access of the poor to justice. The administrative and
judicial authorities had also been instructed to maintain
reliable statistics of infringements of the law and of the
action taken. The statistics would be communicated to the
ILO along with the Government’s next report on the Con-
vention.

To conclude, the speaker stated that the question of the
vestiges of slavery was central to the President’s policy
and that clear instructions had been given on the subject
to all members of the Government. Despite the political
difficulties that the country had had to cope with, the
Government was determined to eradicate all vestiges of
slavery, and hoped to be able to count on the ILO’s tech-
nical assistance to this noble end.

The Worker members stated that the case had been ex-
amined for the first time in 1982, and for the last time in
2005, so five years ago. The Committee of Experts had
taken note of the progress made on the legislative level
with the adoption of Act No. 2007/48 criminalizing and
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penalizing slave-like practices. This Act constituted an
important step forward in the fight against forced labour
in the country, albeit not sufficient.

For numerous years, the Committee of Experts had
been examining the issue of persons who were descen-
dants of former slaves and were subjected to labour con-
ditions covered by this Convention, since they were
obliged to work for a master. The continued existence of
that type of forced labour was further highlighted in the
reports of different non-governmental organizations such
as SOS Slavery and the NHRC which worked on the is-
sue. Such information revealed that forced labour was
structural and widespread in Mauritania and that the phe-
nomenon of slavery was deeply rooted in the country’s
history, and was considered as an integral part of society.
Slavery existed in different groups of the population and
had different forms. It affected thousands of children, men
and women who were living in inhumane conditions in
Mauritania. It was precisely those conditions that needed
to be addressed, since they pertained to the Convention.
Being descendants of slaves, they had an inferior status by
birth, worked as peasants, shepherds and domestic work-
ers, were completely dependent on their master for their
survival, and could not refuse executing certain tasks. It
was thus shocking to note that the Government was of the
view that the problem pertained to vestiges of an over-
come social system, or that it involved isolated cases, and
that slavery had disappeared from Mauritanian society.

The Act of 2007 constituted a positive step, and could
be seen as a signal of the Government’s recognition of the
existence of the problem. Laws existed, but actions
needed to follow. It was thus important that the Act be
known among the population, especially to the victims, to
the organizations defending them, as well as to the au-
thorities in charge of enforcement so that legal proceed-
ings could be initiated in an effective manner and harsh
sanctions be imposed. The Act stipulated sanctions but it
was unknown whether such sanctions had been imposed
in practice. The Government had also been requested to
give detailed information on whether the victims could
freely, without danger of reprisal, turn to the police and
the judicial authorities with a view to asserting their
rights, and whether the authorities conducted the investi-
gations in a rapid, effective and impartial manner.

Besides the administrative and judicial measures, it was
necessary to adopt economic, social and educational
measures so as to enable victims to acquire the necessary
autonomy for reintegration. Trade union organizations,
non-governmental organizations (NGOs) and other rele-
vant organizations should participate in a plan of action
aimed at eradicating this form of forced labour.

The Worker members took note of the national pro-
gramme to combat the vestiges of slavery which had been
put in place, and requested information on its application,
and its impact. As the problem went beyond the vestiges
of slavery, and pertained to practices which were still
widespread, affecting thousands of persons, the Govern-
ment had to formulate a plan of action consisting of con-
crete commitments and a well-defined timetable to bring
its practice into conformity with the Convention. In this
context, the Government was requested to: (1) strengthen
the efforts to raise awareness of the Act and on slavery;
(2) put in place mechanisms to facilitate victims’ access
to the judicial system, enabling them to escape the situa-
tion of dependency; (3) collaborate with trade union or-
ganizations, NGOs, and other social and civil society or-
ganizations; (4) formulate an economic and social plan of
action to combat poverty and slavery; and (5) provide
concrete information on the measures taken in its next
report on the application of the Convention.



The Employer members recalled that the Committee had
analysed the case for the sixth time and that the most re-
cent discussion had taken place in 2005. They took note
of the observation of the Committee of Experts, which
stressed the following. In 2006, an ILO mission was car-
ried out, which had permitted to observe some positive
changes as regards the Government’s commitment to
combat slavery and its consequences and, in 2007, Act
No. 2007/48 criminalizing and penalizing slave-like prac-
tices had been adopted. That Act defined and criminalized
the concept of slavery and provided for penalties of five
to ten years of imprisonment. It also created a series of
related offences such as the appropriation of the benefits
resulting from the labour of a purported slave or depriva-
tion of access to education for children who were pur-
ported slaves. Public officials who did not follow up re-
ports of slave-like practices were subject to imprisonment
and fine. If the Committee of Experts felt that the adop-
tion of that law was a first step, then this indicated that the
real challenge consisted of its effective application. The
Government reported a campaign to promote awareness
about the contents of the law implemented in 2008 with
the participation of public and religious organizations, the
NHRC and NGOs. Despite the fact that Article 25 of the
Convention required that States ensure the effectiveness
of their standards and apply effective penal sanctions to
cases of forced labour, the Government had not reported
complaints submitted by victims or the commencement of
legal actions. In 2008, a technical assistance mission vis-
ited Mauritania and studied the follow-up to the recom-
mendations of the investigation mission. It was informed
that the NHRC had received several complaints relating to
slavery. Furthermore, in its report, the Government indi-
cated that it had not adopted the national strategy for
combating slavery because of a lack of agreement with
the United Nations Development Programme (UNDP)
and the European Union concerning the required financ-
ing. The Committee of Experts also declared that the
Government did not have reliable data in order to evaluate
the extent of the phenomenon.

The Employer members stated that they appreciated the
information provided by the Government about efforts to
implement the Convention. Nonetheless, the scourge of
forced labour continued to spread in Mauritania, but its
extent was unknown because of a lack of reliable data.
The country had made progress in adopting legislation,
from the approval of an initial decree abolishing slavery
in 1905 to the 2004 Labour Code, which prohibited all
forms of forced labour. The problem was not a question
of regulation but of practical application of related domes-
tic legislation by the state authorities. It was important
that the Government provided information about the ap-
propriate jurisdiction for receiving complaints, the num-
ber of complaints received and the sanctions imposed.

A Worker member of Mauritania declared that slavery
existed and continued in all its forms in Mauritania with
the complicity of political leaders. Harassment, intimida-
tion and discrimination in employment had become com-
mon practice on the part of the administration, police and
judiciary, which synchronized their actions to perpetuate
the feudal system of slavery. In 2007, the Government
adopted a law criminalizing and penalizing slave-like
practices, and a vast campaign of awareness had been
undertaken, but the actions and measures taken in 2007
had been abandoned in practice. However, following
adoption of that 2007 law, many slaves who wanted to
leave their masters had requested assistance, and several
missions of the NHRC and SOS Slavery Mauritania, as
well as the Independent Confederation of Mauritanian
Workers (CLTM), had been carried out in Mauritania.
Concrete cases existed and were documented in the re-
ports of those organizations. In conclusion, the speaker
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stressed that, despite the absence of structures for receiv-
ing former slaves and of any material assistance, and of
any real political will to curb slavery, slaves continued,
nonetheless, to express their desire to leave their master.

Another Worker member of Mauritania recalled that a
law criminalizing slave-like practices had been adopted in
2007 and that public-awareness committees had travelled
all over the country explaining its content and emphasiz-
ing that this law was mandatory. As the Committee of
Experts had stated, slave-like practices were linked to
traditional social customs. Combating those practices was
a long-term proposition, and regular and generalized
campaigns needed to be conducted in all social circles to
convince people at the grass-roots level that all citizens
were equal. The recent changes in the composition of the
NHRC, which did not include the most representative
NGOs independent of the Government and trade unions,
were a cause for concern. A radio broadcast on slavery
had been censored only the week before. In his opinion,
the State was responsible not only for enforcing the law
but also for involving both the citizens and the victims in
any policy to combat slavery. If everyone concerned
(former victims, former slave owners, citizens) were to be
heard, then all available means of communication such as
television and radio should be made use of. Finally, Mau-
ritania’s partners in development must support its imple-
mentation of participatory development programmes so
that the victims of slavery could become autonomous.

The Employer member of Mauritania stated that impor-
tant progress had been made which was clearly the result
of the organization of awareness campaigns and the adop-
tion and implementation of legislation and regulations,
including the law of 2007 reflecting the requirements of
the Convention. That progress was also reflected by the
significant accomplishments of the NHRC and had been
consolidated through the conduct of many projects to
combat precariousness and poverty. Mauritania did not
deserve to be called before the Committee but rather mer-
ited being encouraged and receiving technical assistance
in order to continue its efforts to apply the Convention.

The Worker member of Colombia recalled that Maurita-
nia had ratified the Convention in 1961 and that slavery
had been outlawed in the country with the incorporation
of the Universal Declaration of Human Rights into the
national Constitution. He nevertheless expressed concern
about the non-application of legislation in practice, as
could be seen from the complaints submitted by the Mau-
ritanian League for Human Rights and the fact that many
people were still being kept in slavery. Despite certain
gaps, Mauritanian law provided the Government with
sufficient tools to eradicate slavery once and for all. Un-
fortunately, the persistence of slavery was a phenomenon
seen in many countries in the forms of debt bondage,
prostitution, renting of children and other even more un-
acceptable forms. He took note of the awareness-raising
campaigns mentioned by the Government, but expressed
concern about the Government’s statements that no na-
tional strategy to fight slavery had yet been prepared, at a
time when firm commitment to eradicating forced labour
practices was more vital than ever.

The Government representative stated that Mauritania
considered itself to be a “State of Law” and, to that effect,
mechanisms had been included in the Act of 2007 in order
to ensure its application. The provisions of the Act clearly
sanctioned authorities which did not follow up cases of
violations. Moreover, NGOs and trade unions had the
right to make denunciations and benefit from free judicial
proceedings. The NGOs and trade unions concerned were
members of the NHRC and the Social and Economic
Council, and were therefore a party to all matters within
the remit of these organizations. Although the national
strategy to combat the vestiges of slavery had not yet been
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adopted for financial reasons, it was important to reiterate
that the Government had recently launched two major
programmes the main activities of which had already been
presented. Finally, he called on the trade unions to join
the Government in its fight to achieve human dignity.

The Worker members stressed that the Economic and
Social Council to which the Government representative
had referred was not yet operational and that independent
NGOs were not represented therein. The information pro-
vided by the Government covered issues that dated from
before the coup d’état and the current Government had
not yet taken steps forward. While progress had been
made on the legislative level, the practical implementation
was problematic. The Government needed to establish an
action plan including commitments and a precise timeta-
ble, in order to prove its real willingness to end slave-like
practices. Consequently, the Government had to take all
measures required to achieve progress through the follow-
ing: (1) reinforcement of its efforts to promote awareness
about the 2007 Act, in particular regarding vulnerable
groups; (2) establishment of mechanisms that allowed
victims to assert their rights and break out of a situation of
dependence; (3) cooperation with trade unions, NGOs and
other organizations that provided assistance to those per-
sons; (4) implementation of an economic and social action
plan to combat poverty and slavery; and (5) provision of
concrete information about the efforts made in the next
report on the application of the Convention.

The Employer members observed that forced labour ap-
peared to be a persistent problem in the country. They
recalled that Convention No. 29 was one of the eight fun-
damental ILO Conventions and, as such, was a key aspect
of decent work. According to Article 1 of the Convention,
any State which ratified the Convention undertook to sup-
press the use of forced or compulsory labour in all its
forms within the shortest possible period. In Mauritania’s
case the problem was not one of standard setting but one
of effective implementation of national legislation. A na-
tional plan to combat slavery and provide assistance to
those subjected to it was therefore necessary. Labour in-
spection needed to be strengthened in order to improve
monitoring in both the formal and informal economies. A
public-awareness campaign should also be organized.
Given the contradictory information on the extent of
forced labour practices, it was fundamental that there be
reliable statistics to describe accurately the extent of the
problem of forced labour. The Government should also
provide detailed information on the judicial authority re-
sponsible for receiving complaints, conducting proceed-
ings and imposing sanctions. Finally, the Employer mem-
bers called on the Government to continue requesting
technical assistance from the ILO and other donors in
order to overcome the difficulties in the application of
Convention No. 29.

Conclusions

The Committee noted the statement by the Government
representative and the discussion that followed. The Com-
mittee recalled that it had discussed the present case on sev-
eral occasions and that a fact-finding mission had visited
Mauritania in 2006, at the request of the Conference Com-
mittee.

The Committee observed that the Committee of Experts
had noted a number of positive developments which demon-
strated the Government’s commitment to combating slavery
and its vestiges, and particularly the adoption of Act No.
2007/48 criminalizing and penalizing slave-like practices and
the awareness-raising campaign undertaken following the
adoption of the Act. The concerns of the Committee of Ex-
perts principally related to the effective implementation of
the Act in practice, including the lack of information show-
ing that victims were able to assert their rights.
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The Committee noted the information, including statistical
data, provided by the Government representative on the
programme for the eradication of the vestiges of slavery,
which had commenced in March 2009 and was targeted at
reducing economic and social inequalities by improving
means of existence and the conditions for the emancipation
of the population categories affected by slavery and its ves-
tiges. The Committee also noted the information on the
awareness-raising activities undertaken and the legal and
judicial assistance measures for vulnerable social groups. It
further noted that the Government had requested technical
assistance from the Office.

The Committee expressed awareness of the fact that slav-
ery and its different manifestations had various causes
which had their origins in the weight of tradition, culture
and beliefs, and were aggravated by the economic situation.
Considering that it was an issue that first needed to be ad-
dressed by Mauritanian society as a whole, the Committee
called on the Government to play a key role in raising the
awareness of the population and the authorities in relation to
the issue and to adopt, in the very near future, a national
plan to combat slavery, in close collaboration with the social
partners and independent civil society organizations that
were active in this field.

The Committee expressed concern at the absence of in-
formation concerning cases brought to justice. It considered,
in the same way as the Committee of Experts, that this
tended to show that victims were still encountering problems
in being heard and asserting their rights. The Committee
urged the Government to take all appropriate measures to
ensure that victims were in practice in a position to turn to
the police and the judicial authorities to assert their rights
and that rapid, effective and impartial investigations were
carried out. The Committee requested the Government to
provide information on the number of complaints made to
the competent authorities or to NGOs, the manner in which
such complaints were dealt with and the judicial procedures
set in motion.

While considering that the measures adopted to combat
poverty were an important element in the strategy to over-
come slavery, the Committee hoped that the Government
would take into account the fact that the programmes im-
plemented needed to have the objective of ensuring the eco-
nomic independence of those who were victims of slavery
and to include support and reintegration measures for vic-
tims. The Committee requested the Government to take
measures to improve the economic situation of the most vul-
nerable categories of the population so that they could es-
cape from the vicious circle of dependence. The Committee
requested the Government to provide information on the
measures adopted in this respect in its next report on the
application of the Convention, including reliable quantita-
tive and qualitative information on the characteristics of
slavery and its vestiges in Mauritania, and particularly on
the population affected and the geographical areas con-
cerned.

Finally, noting that the Government had reaffirmed its
commitment to eradicate slavery and its vestiges, the Com-
mittee hoped that the Committee of Experts would be able to
note the progress achieved in its next examination of the case
and for that purpose it requested the Office to provide all
appropriate technical assistance, as requested by the Gov-
ernment.

MYANMAR (ratification: 1955)
See Part Three.
SUDAN (ratification: 1957)

The Government has provided the following written in-
formation in a note verbale.

Elections were successfully held in all parts of Sudan in
April 2010. This resulted in the election of the President



of the Republic who will form a Government in the next
coming days, and of the President of the Government of
southern Sudan. In addition to members of the National
Assembly, the Legislative Assembly for southern Sudan
and legislative councils for all provinces, mayors of the
provinces (welayat) were also elected. This demonstrates
that the Sudan is seriously on the path towards democracy
and sound rule, and that it is moving steadily towards a
full implementation of the Comprehensive Peace Agree-
ment, as already attested by a number of countries, inter-
national and regional organizations in 2005. In accor-
dance with this Comprehensive Peace Agreement, it was
agreed to hold a referendum next January so as to decide
on self-rule for southern Sudan. The Government hoped
that the Conference Committee would take this informa-
tion into account and support and encourage the Sudan in
its process towards achieving a comprehensive democ-
racy.

The Government annexed to the note verbale referred
to above a document containing information which re-
flected the exact substance of information already pro-
vided by it to the Committee of Experts in November
2008, in response to a communication by the ITUC dated
29 August 2008. This information from the Government
was examined by the Committee of Experts in the obser-
vation regarding the Sudan on the application of this
Convention, which is included in the 2010 report of the
Committee ~ of  Experts and  reproduced in
C.App/D.4/Add.2, pp. 149-154.

In addition, before the Committee, a Government repre-
sentative reaffirmed the full commitment of his Govern-
ment to comply with its international obligations, and
particularly Convention No. 29. He added that his Gov-
ernment appreciated the work of the Committee of Ex-
perts and reaffirmed its willingness to cooperate fully
with the supervisory system.

With regard to the comments made by the Committee
of Experts concerning the Committee for the Eradication
of Abduction of Women and Children (CEAWC), which
had been established in 1999, he indicated that full and
detailed replies had been made to all the comments. He
recalled that the CEAWC addressed the problems encoun-
tered at the tribal level, with particular reference to those
of families and children. Although the CEAWC had been
established before the signature of the Comprehensive
Peace Agreement in 2005, it had been found to be an ap-
propriate response to the problem and its operation had
been continued. He added that the action of the CEAWC
had received the endorsement of the United Nations Hu-
man Rights Council, the United Nations General Assem-
bly and the United Nations Children’s Fund (UNICEF).

As regards the number of people not returned to their
families, he indicated that these people could no longer be
called abductees because they had become citizens who
had chosen to stay where they had property, and the Gov-
ernment could thus not force them to return.

With regard to the issue of bringing to justice those who
were implicated in the abductions, other international
bodies had agreed that this would have negative impacts
on helping people return or settle. The Government had,
however, credited those who wished to submit claims
with available information. He stated that the Government
had done what it could to bring people to justice, but that
it could not force people to bring complaints, just encour-
age them to do so. It seemed that the abductions and
forced labour were only a passing phenomenon, but this
phenomenon was now over and had only been part of the
civil war.

He further stated that the International Trade Union
Confederation (ITUC), in its various communications,
was merely repeating allegations already made and was
giving incorrect information in order to keep Sudan on the
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list of individual cases. He regretted that the process for
selecting cases was politicized, which was problematic
and would have a negative impact on the credibility of the
Conference Committee. He stated that the Government
expected the ILO to take into account the fact that it had
always been present and had always submitted its reports
on time. Finally, he indicated that Sudan was building
peace and democracy and had held the most elaborate
elections in April 2010 for the southern government, the
legislative councils and the provincial council, and he
hoped that the ILO would provide support to help the new
Government. He also hoped that the Committee would
reach a positive result, and that this case would be closed.

The Employer members thanked the Government for the
detailed information provided, including the information
on the elections that took place in April 2010. The appli-
cation of this fundamental Convention was being dis-
cussed for the 12th time in 21 years. When discussing this
case, the humanitarian situation in the country as a result
of years of conflict, as well as the fact that Sudan was one
of the poorest countries in Africa, had to be taken into
account. Combating forced labour was therefore an enor-
mous challenge for the newly elected Government. With
regard to the application of Articles 1, 2 and 25 of the
Convention, the Employer members could only provide
comments on the basis of the last discussion of this case
by the Committee in 2008. The prohibition of forced la-
bour was a fundamental pillar of civil society and the free
market economy. Violations of the Convention could take
different forms, and the existence of extreme poverty,
weak state institutions, lack of information and education,
and cultural and traditional factors had to be taken into
consideration.

The extent of forced labour in Sudan was not clear.
However, the Government maintained that it had been
eliminated. This contradicted the information on the situa-
tion from the ITUC, the United Nations Security Council
and the Special Rapporteur on the Situation of Human
Rights in Sudan. The Employer members did not share
the view of the Government that the ILO should not deal
with this case because it was already being dealt with by
other international organizations. Supervising the applica-
tion of Convention No. 29 was part of the mandate of the
Committee. They also did not agree with the Government
that bringing to justice the perpetrators of forced labour
would obstruct the national reunification process. The
Employer members recognized the difficulties the Gov-
ernment was experiencing in implementing the Conven-
tion, due to its lack of influence in certain areas. Against
this background, they noted with concern that, despite the
Committee of Experts’ request in 2009, the Government
had not provided information on the application of the
Convention in all parts of the country. They urged the
Government to intensify its efforts to combat forced la-
bour and to provide accurate information so as to clarify
the current contradictions as to the actual situation.

The Worker members recalled the conclusions of the
Committee in 2008, which had taken note of the broad
consensus among the various United Nations bodies, the
representative  organizations of workers and non-
governmental organizations concerning the continuing
existence and scope of the violations of human rights and
international humanitarian law in certain regions of Su-
dan. While welcoming the results obtained by the
CEAWC, the Committee was of the view that it had no
verifiable evidence that forced labour was completely
eradicated in practice. Since then, in Resolution No. 1881
(2009), the UN Security Council expressed deep concern
over the continued seriousness of the humanitarian situa-
tion in Darfur and reiterated its condemnation of all viola-
tions of human rights and international humanitarian law
in Darfur.
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The Worker members were of the view that there were
still numerous questions that remained unanswered. Did
abductions and recourse to forced labour stop? Were the
victims liberated and did they receive assistance on being
returned to their region of origin? Were the perpetrators
punished? To that effect, they were of the view that al-
though peace was a necessary condition for such practices
to cease, it was not sufficient to put an end to violations of
human rights. They underlined that even at the present
day, there was no verifiable evidence that forced labour
was eradicated. With respect to the reintegration of vic-
tims, figures seemed contradictory and the information
provided by the Government was insufficient. Finally,
with respect to knowing whether the perpetrators had
been brought to justice or whether they were convicted,
the Government had replied negatively, and gave an un-
convincing explanation in that regard. Thus, impunity was
all the more reinforced. Moreover, the Worker members
stressed the fact that a non-application of penal sanctions
and a general amnesty could not be efficient unless they
were part of a transitional process during which new
structures and institutions would ensure that the same
violations would not be repeated. In conclusion, they
stressed the fact that the Government should accept a
technical assistance mission of the ILO, in order to find
solutions to such complex problems.

The Worker member of Sudan indicated that this was a
difficult question, as demonstrated by the Committee of
Experts. The case should be placed in the context of the
situation of the country. In 1989, when the case was first
discussed by the Committee, under-aged children were
abducted during the civil war. This ended after the Com-
prehensive Peace Agreement and a solution was found to
the problem. The Committee of Experts did not refer to
the resolution of 6,000 out of 14,000 cases in which ab-
ducted children were returned home and it also had to be
kept in mind that many of the abducted children were now
adults. The issue of Darfur was a matter for the UN Secu-
rity Council and should not be discussed in the Commit-
tee. He referred to the report of the Special Rapporteur on
the Situation of Human Rights in Sudan which showed
improvement. The Committee should follow-up on the
positive efforts that had been made by the Government,
instead of punishing it. ILO technical cooperation to the
Government needed to continue in order to close this
case.

The Employer member of Sudan noted that this case had
been discussed by the Committee many times, last in
2008. The Committee of Experts had noted the observa-
tion of the ITUC on the situation in Sudan which had
taken into account the November 2007 report on the situa-
tion of human rights in Darfur by the UN group of ex-
perts, and Resolution No. 1881 (2009) of the UN Security
Council concerning the security and humanitarian situa-
tion in Darfur. He considered that the Committee of Ex-
perts sometimes lacked precision in its comments, making
allegations without proof. The Committee of Experts re-
ferred to conflicts that had taken place during the civil
war. Changes had taken place since then. The Compre-
hensive Peace Agreement had been signed and a general
election had taken place, electing women to constitute
25 per cent of the National Assembly. The country was
moving towards an open and transparent democratic soci-
ety. All those who had been abducted had been released
and returned home. The laws were applied through con-
sultations with the 14 tribes. These were positive meas-
ures leading to stable peace and economic progress. The
principle of self-determination was guaranteed under the
Peace Agreement. He emphasized the importance of en-
suring transparency in the effort to tackle problems based
on accurate information. He expressed the desire to take
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on a leading role in eradicating poverty in the country and
called on relevant organizations to provide assistance.

The Worker member of Brazil recalled that for the past
20 years Sudan had almost always been on the list of in-
dividual cases of the Committee, invariably because of
the problem of forced labour and abductions in the Darfur
region. The region, like southern Sudan, had vast and as
yet unexploited reserves of petroleum and it was where
separatist conflicts financed by the major powers had
been encouraged. In 2005 the Committee of Experts had
based its findings on information from the United States
State Department and this year they were based on uni-
dentified sources. The real reason why Sudan was on the
list of individual cases again was because the country was
using its petroleum to develop its economy independently.
Instead of echoing the propaganda campaign of some
countries, orchestrated by the major powers, that sought
to divide nations and create conflicts so that they could
pillage their resources, the Committee should insist on
discussing the murder of trade union officials in Colom-
bia, the crimes committed against the workers and the
Palestinian people and the right to strike in the United
Kingdom.

The Government member of Kenya noted with encour-
agement the information provided by the Government
concerning the measures it had taken and its commitment
for further efforts in ensuring the application of Conven-
tion No. 29. He regretted that the circumstances, as ex-
plained by the Government of Sudan, had impacted the
progress on the application of the Convention. His Gov-
ernment, however, remained hopeful that the Government
of Sudan would continue its efforts in this regard. He in-
dicated his Government’s support for the request made by
the Government of Sudan for continued technical assis-
tance of the ILO to help overcome the challenges, and
requested the Office to provide such assistance.

The Worker member of Mauritania indicated that the
case of Sudan on forced labour was a recurring one, and
that although many problems mentioned were docu-
mented and denounced, the Government was not fully
aware of the magnitude of the phenomenon. In its 2009
report, the UN Security Council had recognized the seri-
ousness of the humanitarian situation in Darfur. Despite
positive steps made in the area of human rights, hundreds
of civilians had been killed in attacks by the Lords Resis-
tance Army and many women and children had been ab-
ducted. In addition, this report had denounced the impu-
nity, the absence of investigation and judicial proceed-
ings, and the lack of compensation for victims. Contrary
to the Government’s statements that there were no longer
cases of abductions and forced labour within the country,
many reports continued to report these problems. He ac-
knowledged the efforts by the Government to reunite the
abductees and their families, although there was no fur-
ther information in this regard since 2008. He also
stressed that because information on the number of vic-
tims remained disputed, it was important to establish the
facts. In conclusion, he indicated that to solve issues of
forced labour it was important to ensure the implementa-
tion of relevant legislation.

Another Government representative indicated that he
would respond to the legitimate questions asked during
the debate. It was most unfortunate that abductions of
women and children had taken place during the civil war,
but as a result of the Comprehensive Peace Agreement
signed in 2005 such abductions no longer occurred. The
government of southern Sudan controlled its territory and
had a strong army and police force, the Sudan People’s
Liberation Army, which had prevented abductions from
taking place since October 2005. The Government of Na-
tional Unity had established the CEAWC which, with the
help of the United Nations, had determined the number of



people that had been abducted and had managed to return
some people home. In Sudan, people still lived in tribes
and this had caused problems in bringing the perpetrators
to justice. There was not a police force in every village;
instead the youth performed the function of the police and
the elderly the function of judges. In the interest of all
parties to the peace and national reconciliation process, it
was important to leave the issue in abeyance for a while.
The repeated discussion of the case in the Committee was
difficult, and it was better to let the issue rest with the
Government for some time. The Government took a high
stance on this issue and he promised to provide detailed
statistics at the next session of the Conference so that this
case could be closed. He asked the Committee to refer to
the latest report of the Special Rapporteur on the Situation
of Human Rights in Sudan of May 2010, which had indi-
cated that Sudan had met all the criteria through laws
adopted and action taken. The Government had worked
hard to prevent the reoccurrence of abductions. He in-
formed the Committee that the Interim Constitution had in
fact criminalized abductions.

The Employer members thanked the Government for the
information, in particular relating to the new provisions in
the Constitution. They reiterated that problems in the im-
plementation of Convention No. 29 mostly occurred in
countries without a market economy, where poverty pre-
vailed and where the functioning of the market was ham-
pered by conflict. While recognizing the difficulties in the
country, the Employer members encouraged the Govern-
ment: (1) to cooperate closely with all relevant interna-
tional organizations to combat forced labour; (2) to bring
to justice the perpetrators of forced labour and provide
information on the application of penalties in practice; (3)
to support the work of the Office in combating the abduc-
tion of women and children; and (4) to request the ILO’s
technical assistance to ensure full respect of Convention
No. 29 in practice.

The Worker members said that it was clear from the in-
formation provided by the Government representative that
the application of Convention No. 29 still posed problems
and that the information provided was insufficient, espe-
cially given the magnitude of the problem. They noted
with grave concern that abductors continued to enjoy im-
punity. They requested the Government to redouble its
efforts in order to totally eradicate forced labour practices;
resolve cases of abduction, which had afflicted the whole
country; provide the means for victims of abduction to
return to their families; adopt measures to put an end to
impunity including non-application of penal sanctions;
and to urgently take the measures set out in the recom-
mendations of the relevant international organizations and
agencies with a view to ending all human rights viola-
tions, thus contributing to establishing the conditions for
the full respect for the Conventions on forced labour. Not-
ing that the Government had not shown the will to request
ILO technical assistance, they urged the Government to
do so.

The representative of the Secretary-General read a state-
ment provided by the Government representative of Su-
dan informing the Committee that the Government would
accept technical assistance for a Decent Work Country
Programme and for the effective implementation of Con-
vention No. 29.

Conclusions

The Committee took note of the oral and written informa-
tion provided by the Government representative and of the
detailed discussion which followed. The Committee recalled
that it was an extremely serious case affecting fundamental
human rights, which had been discussed in this Committee
on numerous occasions during more than 20 years, and sev-
eral times it was included in a special paragraph. The Com-
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mittee noted that, for many years, the Committee of Experts
had been referring to the existence of the practices of abduc-
tion and forced labour, which affected thousands of women
and children in a situation of civil war that took place in the
country.

The Committee noted the statement of the Government
representative concerning the recent elections in his country
in April 2010. The Government confirmed its strong com-
mitment to completely eradicate abductions, by providing
continued support to the Committee for the Eradication of
Abduction of Women and Children (CEAWC). The Gov-
ernment indicated that, as regards the persons not returned,
they could no longer be called “abductees”, since they had
become citizens who had chosen to stay in particular regions
of the country, and the Government therefore could not
force them to return. Regarding the prosecution of perpetra-
tors, the Government stated that it could have a negative
impact, since it could not build peace among the tribes and
did not correspond to the spirit of national reconciliation.
The Government indicated that, while this opinion was also
shared by the Joint Tribal Committee and the UNICEF, it
had nonetheless encouraged those who would like to file
complaints and provided the necessary assistance, although
it could not force people to bring complaints. The Govern-
ment representative also stated that his Government always
complied with its reporting obligations and provided on time
all the information requested by the ILO supervisory bodies.
He also referred to a mistake committed by the Office in
2008 as regards the processing of the information received
from the Government, which prevented the timely examina-
tion of this information by the Committee of Experts.

The Committee noted the Government’s efforts to im-
prove the human rights situation in the country, and in par-
ticular, information about the recent elections which were
held in the country, which were considered as a new step
towards the full implementation of the Comprehensive Peace
Agreement of 2005. While noting these positive develop-
ments, as well as the Government’s renewed statement that
after the end of the civil war abductions had stopped com-
pletely, the Committee observed that there was no verifiable
evidence that forced labour had been completely eradicated
in practice. In this regard, the Committee noted with regret
that the latest statistics concerning CEAWC activities (show-
ing the numbers of cases of victim identification and reunifi-
cation with their families) dated back to May 2008, and that
no updated information of this kind had been provided by
the Government. The Committee noted once again the con-
vergence of allegations and the broad consensus among the
United Nations bodies, the representative organizations of
workers and non-governmental organizations concerning
the continuing existence and scope of the violations of hu-
man rights and international humanitarian law in certain
regions of the country. It also noted with concern that there
was a lack of accountability of perpetrators and that victim
rehabilitation measures were not sufficient.

The Committee fully supported the observations of the
Committee of Experts and strongly urged the Government
to pursue its efforts, including through the CEAWC, in or-
der to ensure the full application of the Convention, both in
law and in practice. It expressed the firm hope that the Gov-
ernment would provide detailed information in its next re-
port for the examination by the Committee of Experts, indi-
cating, in particular, whether the cases of the exaction of
forced labour had stopped completely, whether the victims
had been reunified with their families and received adequate
compensation and rehabilitation, and whether perpetrators
had been punished, particularly those unwilling to cooper-
ate. Noting the Government’s request for technical assis-
tance from the Office, the Committee invited the ILO to
provide the necessary assistance, including as regards an
independent verification of the situation in the country, so
that the Committee of Experts could record the progress
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made by the Government in the near future to comply with
its obligations under Convention No. 29 and to ensure that
forced labour practices were completely eradicated. The
Committee requested the Government to provide a full re-
port for the examination by the Committee of Experts at its
forthcoming session.

Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87)

BELARUS (ratification: 1956)

The Government communicated the following written
information concerning measures taken to implement the
recommendations of the Committee on the Application of
Standards (“Conference Committee”) of the Commission
of Inquiry since the last examination of this case by the
Conference Committee in June 2009.

Over the past few years, the Government of Belarus has
been taking concrete steps to develop social dialogue in
the country. The Government initiated the inclusion of all
trade unions, including those not affiliated to the largest
trade union association, the Federation of Trade Unions of
Belarus (FPB), and employers’ associations into the social
dialogue process and intensified negotiations with the
ILO regarding the implementation of the recommenda-
tions of the Commission of Inquiry. The Government,
together with the social partners and with the assistance of
the ILO, is promoting respect for the ILO fundamental
principles and their full observance in Belarus.

In June 2009 during the 98th Session of the Interna-
tional Labour Conference, the Government of Belarus
informed in detail the Conference Committee about the
work of the tripartite Council for the Improvement of
Legislation in the Social and Labour Sphere which is em-
powered to examine the whole set of issues resulting from
the recommendations of the Commission of Inquiry: from
specific situations related to trade union registration or
conclusion of collective agreements, to consideration of
amendments to the legislation.

Following the wishes expressed by the members of the
Council and the recommendations made by the ILO, the
Council’s sitting held on 26 November 2009 had an open
agenda. All the parties represented on the Council had an
opportunity to propose for discussion those issues which
they believed were of high importance. During the sitting
the Council discussed the issues of legislative regulation
of trade union registration and conclusion of collective
agreements.

The main topic of the Council’s sitting held on 14 May
2010 was the legislation and prospects of work aimed at
fulfilment of the Plan of Action on implementation of the
Commission’s recommendations. The Council made an
important decision on the improvement of the procedure
for preparation and consideration of legislative issues. In
particular, the Council decided to establish a working
group (six members), which should include the represen-
tatives of all parties concerned (the Government, the FPB,
the Congress of Democratic Trade Unions (CDTU) and
employers’ associations), to examine the issues identified
by the Council’s members and prepare suggestions re-
garding the Council’s decisions, taking into account posi-
tions of all parties.

The tripartite Council is carrying out its work relying on
fully transparent and democratic principles and taking
into account interests of all the parties represented on the
Council. In its work the Council is adhering to the princi-
ple which has been supported by the social partners and
according to which conclusions on the most important and
fundamental issues are to be adopted on the basis of a
position approved by all members of the Council. At the
same time, the Council’s members and other persons in-
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vited to participate in its sittings have an opportunity to

express their opinion freely and are completely independ-

ent as concerns developing their points of view.

In the course of its work aimed at the implementation of
the Plan of Action, the tripartite Council managed to re-
solve a number of issues related to the promotion of trade
unions’ rights:

m The primary-level organization of the Belarusian
Independent Trade Union (BITU) at enterprise “Bel-
shina” (Bobruisk) was rendered assistance in the reg-
istration. This primary-level organization was regis-
tered on 10 October 2009.

m  On the basis of the conclusions made by the tripartite
Council, the Ministry of Justice issued an Explana-
tion note according to which the requirement to have
10 per cent of employees to establish a trade union in
an enterprise, laid down in Presidential Decree
No. 2, does not concern primary trade union organi-
zations. Since, at the moment, there are only primary
trade union organizations acting at the enterprise
level (which are organizational structures of sectoral
trade unions), the Explanation of the Ministry of Jus-
tice is to be applied to all trade union organizations
acting at the enterprise level without any exception.

m  There are no cases of unjustified refusals to register
trade unions. In 2009, the competent authorities did
not register three trade union organizations (struc-
tures of the REWU in Mogilev, Vitebsk and Gomel).
Before that, on 14 April 2009, the tripartite Council
examined the situation with those three trade union
structures and, following the discussion all members
of the Council, including representatives of the FPB
and the CDTU, unanimously decided that those trade
union structures could not be registered as trade un-
ion organizations.

At present, there are 35 registered trade unions and
more than 22,000 registered trade union organizational
structures, including primary-level trade union organiza-
tions in Belarus. There are also two trade union associa-
tions — the Federation of Trade Unions of Belarus (FPB)
and the Congress of Democratic Trade Unions (CDTU).

The work carried out by the Government in cooperation
with the social partners and the ILO to implement the
Commission’s recommendations creates conditions for
the employers to pay attention to the observance of trade
unions’ rights and stimulates courts and prosecutors to
examine complaints alleging violation of trade unions’
rights in a thorough way. Where violations of the current
legislation are confirmed, trade unions and trade union
members have their rights reinstated.

In December 2009, following a complaint from the Bel-
arusian Free Trade Union (BFTU), the court of Chashnik-
sky Region (Vitebsk Oblast) examined a case of dismissal
for the reason of trade union membership (a complaint of
this kind was lodged by trade unions for the first time)
and took a decision in favour of the trade union. Follow-
ing the court decision, Mr Aleksey Gabriel, the dismissed
leader of a primary-level organization of the BFTU at the
Lukoml Power Station (Lukomlskaya GRES, Vitebsk
Oblast), was reinstated in his previous employment.

Positive changes can also be noted in the sphere of col-
lective bargaining. According to the Labour Code of Bel-
arus, the ri