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Foreword

The Conference Committee on the Application of Standards, a standing tripartite
body of the International Labour Conference and an essential component of the ILO’s
supervisory system, examines each year the report published by the Committee of Experts
on the Application of Conventions and Recommendations. Following the technical and
independent scrutiny of government reports carried out by the Committee of Experts, the
Conference Committee provides the opportunity for the representatives of governments,
employers and workers to examine jointly the manner in which States fulfil their
obligations deriving from Conventions and Recommendations. The Officers of the
Committee also prepare a list of observations contained in the report of the Committee of
Experts on which it would appear desirable to invite governments to provide information
to the Conference Committee, which examines over 20 individual cases every year.

The report of the Conference Committee is submitted for discussion by the
Conference in plenary, and is then published in the Provisional Record. Since 2007, with
a view to improving the visibility of its work and in response to the wishes expressed by
ILO constituents, it has been decided to produce a separate publication in a more
attractive format bringing together the usual three parts of the work of the Conference
Committee. In 2008, in order to facilitate the reading of the discussion on individual cases
appearing in the second part of the report, it was decided to add the observations of the
Committee of Experts concerning these cases at the beginning of this part. It is to be
hoped that this new format will continue to translate into a wider dissemination of the
work of this key body of the international labour standards supervisory system.
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A.

Introduction

1.

In accordance with article 7 of the Standing Orders, the Conference set up a Committee to
consider and report on item III on the agenda: “Information and reports on the application
of Conventions and Recommendations”. The Committee was composed of 246 members
(130 Government members, 23 Employer members and 93 Worker members). It also
included 9 Government deputy members, 73 Employer deputy members, and 136 Worker
deputy members. In addition, 24 international non-governmental organizations were
represented by observers. '

The Committee elected its Officers as follows:

Chairperson: Mr Sérgio Paixao Pardo (Government member, Brazil)

Vice-Chairpersons: Mr Edward E. Potter (Employer member, United States); and
Mr Luc Cortebeeck (Worker member, Belgium)

Reporter: Mr Christiaan Horn (Government member, Namibia)
The Committee held 20 sittings.

In accordance with its terms of reference, the Committee considered the following:
(i) information supplied under article 19 of the Constitution on the submission to the
competent authorities of Conventions and Recommendations adopted by the Conference;
(i1) reports supplied under articles 22 and 35 of the Constitution on the application of
ratified Conventions; and (iii) reports requested by the Governing Body under article 19 of
the Constitution on the Occupational Safety and Health Convention, 1981 (No. 155), the
Occupational Safety and Health Recommendation, 1981 (No. 164), and the Protocol of
2002 to the Occupational Safety and Health Convention, 1981. > The Committee was also
called on by the Governing Body to hold a special sitting concerning the application by
Myanmar of the Forced Labour Convention, 1930 (No. 29), in application of the resolution
adopted by the Conference in 2000. >

Work of the Committee

S.

In accordance with its usual practice, the Committee began its work with a discussion on
general aspects of the application of Conventions and Recommendations and the discharge
by member States of standards-related obligations under the ILO Constitution. In this part
of the general discussion, reference was made to Part One of the report of the Committee
of Experts on the Application of Conventions and Recommendations and to the
information document on ratifications and standards-related activities. During the first part
of the general discussion, the Committee also considered its working methods with

" For changes in the composition of the Committee, refer to reports of the Composition of
Committees, Provisional Records Nos 3 to 3J. For the list of international non-governmental
organizations, see the first report of the Selection Committee, Provisional Record No. 2.

2 Report III to the International Labour Conference — Part 1AI: Report of the Committee of Experts
on the Application of Conventions and Recommendations; Part 1AIl: Information document on

ratifications and standards-related activities; Part 1B: Occupational Safety and Health.

* ILC, 88th Session (2000), Provisional Records Nos 6-1 to 6-5.
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reference being made to a document submitted to the Committee for this purpose. * A
summary of this part of the general discussion is found under relevant headings in
sections A, B and C of Part One of this report.

6. The second part of the general discussion dealt with the General Survey concerning
occupational safety and health carried out by the Committee of Experts. It is summarized
in section D of Part One of this report.

7. Following the general discussion, the Committee considered various cases concerning
compliance with obligations to submit Conventions and Recommendations to the
competent national authorities and to supply reports on the application of ratified
Conventions. Details on these cases are contained in section E of Part One of this report.

8. The Committee held a special sitting to consider the application of the Forced Labour
Convention, 1930 (No. 29), by Myanmar. A summary of the information submitted by the
Government, the discussion and conclusion is contained in Part Three of this report.

9. During its second week the Committee considered 25 individual cases relating to the
application of various Conventions. The examination of the individual cases was based
principally on the observations contained in the Committee of Experts’ report and the oral
and written explanations provided by the governments concerned. As usual, the Committee
also referred to its discussions in previous years, comments received from employers’ and
workers’ organizations and, where appropriate, reports of other supervisory bodies of the
ILO and other international organizations. Time restrictions once again required the
Committee to select a limited number of individual cases among the Committee of
Experts’ observations. With reference to its examination of these cases, the Committee
reiterated the importance it placed on the role of the tripartite dialogue in its work and
trusted that the governments of all those countries selected would make every effort to take
the measures necessary to fulfil the obligations they had undertaken by ratifying
Conventions. A summary of the information submitted by governments, the discussions,
and conclusions of the examination of individual cases were contained in Part Two of this
report.

10. With regard to the adoption of the list of individual cases to be discussed by the Committee
in the second week, the Chairperson of the Committee announced that a final version of
the preliminary list of possible cases, which had been sent on 12 May 2009 to all member
States, was now available. > As in previous years, the Committee intended to examine the
cases of 25 member States, in addition to the special sitting concerning Myanmar
(Convention No. 29).

11. Following the adoption of the final list of individual cases by the Committee, the Worker
members wished to make the following comments. They regretted only being able to select
17 cases this year, as a result of the particularly high number (eight) of double footnotes,
corresponding to cases identified by the Committee of Experts. That should not be taken to
imply, however, that double footnotes should not continue to be given priority in the
future. The Worker members expressed particular regret that the case of Paraguay on the
application of Convention No. 87 had not been included. Moreover, they had been unable
to include cases in which progress had been made, in the sense of cases in which real

* Work of the Committee on the Application of Standards, ILC, 98th Session, C. App./D.1.

> ILC, 98th Session, Committee on the Application of Standards, C. App./D.4/Add.1.
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advances had been duly noted, at the risk of adopting an approach based on imposing
sanctions rather than on emulation.

12. The Worker members deeply regretted the fact that the application of the Forced Labour
Convention, 1930 (No. 29), in Japan could not be included. In that regard, they did not
understand the refusal by the Employer members, on the one hand, and the Government of
Japan, on the other, to discuss the matter. It was all the more regrettable given that the
Committee of Experts had been making observations on the subject since 1996 and that the
opportunity to restore the dignity of those women who had been used as sexual slaves was
disappearing with the passage of time. If the duty to rehabilitate victims of history were not
fulfilled in good time, it would leave an indelible stain on the credibility of the ILO as a
whole and on the Employer members in particular.

13. Lastly, the Worker members explained that, in making their preliminary selection of cases
for inclusion on the list in conjunction with the Employer members, they had based
themselves on the following criteria: categories of Conventions; geographical balance; the
substance of comments by the Committee of Experts; the quality and clarity of the replies
given by governments; the severity or persistence of violations; the urgency of the
situations under consideration; and comments from workers’ and employers’
organizations.

14. The Employer members drew attention to the Committee’s procedures with respect to the
selection of cases for examination. The Employers had wished to discuss the case of
Uzbekistan, particularly with regard to child labour in the cotton industry, which had
persisted for more than a century and was contrary to Articles 1 and 2 of Convention
No. 29 and Article 1(b) of the Abolition of Forced Labour Convention, 1957 (No. 105), the
latter of which would have formed the basis for discussion by the Committee. The situation
met the criterion of urgency but, unfortunately, could not be discussed because the
Government of Uzbekistan was not accredited and present at the current session of the
Conference. It was to be hoped that a consultative process between sessions of the
Conference could find a solution to the problem of not being able to discuss particular
cases if the relevant governments were not accredited and present at the time the list of
cases was adopted.

15. With regard to the case of Japan, they underlined the fact that the selection of cases for
discussion should be informed by the likelihood of arriving at an outcome that could be
implemented within the sphere and scope of the ILO. Highlighting the reference made by
the Committee of Experts in paragraph 1 of its observation to its earlier considerations
concerning the limits of its mandate in respect of historical breaches of Convention No. 29
in Japan, the Employer members expressed the view that the issue did not fall within the
purview of the Conference Committee.

16. The Government member of Italy expressed his strong objection to the fact that Italy
figured among the individual cases to be discussed by this Committee. The reference in the
Committee of Experts’ observation to the “apparently increasing climate of intolerance,
violence and discrimination against the immigrant population” was a baseless and
gratuitous description of a political nature. Italy was among the countries with the highest
rate of ratification of ILO Conventions. He drew the attention of the Committee members
to the fact that the Migrant Workers (Supplementary Provisions) Convention, 1975
(No. 143), had only been ratified by 23 countries of which Italy was the only country with
such high immigration flows. The findings of the Committee of Experts’ observation were
based on comments made by other United Nations bodies to which Italy had already
responded satisfactorily.
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17.

Following the adoption of the list of individual cases to be discussed by the Committee, the
Employer and Worker spokespersons conducted an informal briefing for Government
representatives.

Working methods of the Committee

18.

19.

20.

21.

The Chairperson announced, in accordance with Part V(E) of document D.1, the time
limits for speeches made before the Committee. These time limits were established in
consultation with the Vice-Chairpersons and it was the Chairperson’s intention to strictly
enforce them in the interest of the work of the Committee. The Chairperson also called on
the members of the Committee to make every effort so that sessions started on time and the
working schedule was respected. Finally, the Chairperson recalled that all delegates were
under the obligation to abide by parliamentary language. Interventions should be relevant
to the subject under discussion and be within the boundaries of respect and decorum.

In relation to the methods of work of the Conference Committee, the Employer members
noted that there had been no changes since the previous year. The strategy of continuing
appraisal and dialogue between the groups had resulted in greater transparency and
understanding. Since 2006, governments had been provided with a preliminary list of cases
two weeks prior to the Conference. Since 2007, the Vice-Chairpersons had held separate
briefings for governments to explain the selection of the final list of cases. The
governments concerned had to register their cases by Friday evening, after which the
Office had been entrusted with authority to set the schedule for the discussion of the cases
for which governments had not registered, on the understanding that the work of the
Committee would be completed by the following Friday. In response to requests to
improve time management, each member of the Committee was bound to respect the
announced limits on speaking time. Since the previous year, the Committee was now able
to discuss the substance of cases on the list where the governments concerned were
registered and present at the Conference, but failed to appear before the Conference
Committee. Moreover, there were now explicit rules respecting decorum in the work of the
Conference Committee.

Nevertheless, the Employer members continued to believe that greater diversification was
needed in the cases discussed. On the tenth anniversary of the Worst Forms of Child
Labour Convention, 1999 (No. 182), they believed that there should be a substantial
number of cases on child labour, as well as forced labour and discrimination, particularly
in view of the exceptionally high number of comments by the Committee of Experts which
called for urgent discussion. Without minimizing the importance of freedom of association,
it should be recalled that very serious problems affected women and children which
freedom of association was not equipped to resolve.

The Worker members regretted that the Committee of Experts had attributed eight double
footnotes this year. In 2006, this figure had risen to 13, thereby limiting the selection of
individual cases by the Conference Committee. In 2007, the Committee of Experts had
appeared to have taken account of the comments of the Worker members by attributing
five double footnotes. This year, however, they were once again too numerous. A few
years ago, the Worker members had accepted, in view of the circumstances, the limitation
of 25 individual cases, and this choice became more difficult each year in view of the
trends in the violation of workers’ rights throughout the world. This year, the Conference
Committee had a margin in establishing only 17 cases. It was to be hoped that there would
be more of a margin for the Conference Committee in establishing a more balanced list of
individual cases in 2010.
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22. The Government member of Cuba recognized the efforts made by the Office to analyse the
various measures that had been taken over the years to improve the methods of work of the
supervisory mechanisms in general, and those of the Conference Committee, in particular.
She was of the view that some progress had been made. However, her Government wished
to see further progress in terms of transparency and consultations with governments for the
formulation of rules, which were sometimes loosely expressed. She considered that such
rules needed to be more precise and detailed so as to avoid inappropriate application. She
also emphasized the need to continue improving the methods of work.

23. The Government member of Germany, speaking on behalf of the Government members of
the Industrialized Market Economy Countries (IMEC), welcomed the fruitful discussions
on the methods of work in the Tripartite Working Group of the Conference Committee and
the adjustments introduced, in particular the early communication to governments of a
preliminary list of cases that might be taken up in the discussion of individual cases. IMEC
was encouraged that the process of selecting cases was becoming more efficient and
transparent. However, the provision of this preliminary list must not give rise to any form
of pressure to influence the final list. Moreover, while IMEC had welcomed the guidelines
for improving time management of the Conference Committee, it was very dissatisfied
with their implementation during last year’s session. Meetings had rarely started on time,
which had resulted in very late working hours, sometimes until midnight, which was
completely unacceptable and unfair to both the members of the Committee and to the
governments on the list of cases, as they all deserved a fully alert audience. She hoped that
evening sittings would be avoided altogether. In this connection, she asked the Office to
provide and update an agenda of work for every session of the Committee, which would
ensure better preparation and high-level representation. Since there were further
improvements to be made, IMEC fully supported the continuation of the Tripartite
Working Group on the working methods of the Conference Committee to ensure ongoing
open and transparent discussion.

24. The Worker member of Senegal indicated that the working methods of the Committee
were appreciated because they were universal, transparent and selective. That needed to
continue so as to anchor international labour standards in daily practices. The list of
individual cases would necessarily be the subject of debate, but it was one of the
specificities of the Conference Committee which guaranteed its good governance.

25. The Government member of Oman, also speaking on behalf of the Government members
of the Council of Ministers of Labour and Social Affairs of the Gulf Cooperation Council,
comprising Bahrain, Kuwait, Oman, Qatar, Saudi Arabia, United Arab Emirates and
Yemen, proposed a review of the methods of work of the Conference Committee, so as to
ensure the balanced participation of the tripartite constituents. He called for a specific role
to be given to governments in the identification of the criteria for the selection of
individual cases, in collaboration with Employer and Worker members. He highlighted a
previous proposal made by the Government group concerning the need for the presence of
Government representatives, as observers, in the meetings in which individual cases were
selected. Finally, he reaffirmed the importance in ensuring the participation of the regional
standards specialists from the Gulf Cooperation Council and other countries during the
deliberations of the Conference Committee so that they were fully aware of the issues
raised.
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B. General questions relating to international
labour standards

General aspects of the supervisory procedure

26.

27.

28.

First of all, the representative of the Secretary-General pointed out that this Committee had
the overall responsibility for considering the extent to which international labour standards
were being implemented and reporting thereon to the Conference. With this overall
objective in mind, this Committee had adapted its methods of work over the years, as and
when important issues arose, notably at the initiative of its members, on the basis of
tripartite dialogue and consensus. The achievements of the Tripartite Working Group on
the Working Methods of the Conference Committee were the result of this process. Since
its establishment in June 2006, the Tripartite Working Group held a total of six meetings
during the course of which it successfully dealt with all issues before it. The
recommendations of the Tripartite Working Group, which were summarized in
document D.1, should continue to enhance the functioning of the Committee on the
Application of Standards.

Turning to the issue of the functioning of the supervisory system, the representative of the
Secretary-General stressed that compliance with reporting obligations was of paramount
importance for the efficient functioning of the supervisory system as the quality of the
examination by the supervisory bodies depended to a large extent on the quality of the
information received. She was pleased to inform the Committee that this year the
decreasing trend had been reversed with 70.2 per cent of reports received by the end of the
meeting of the Committee of Experts. This unprecedented increase in reports was to a large
extent due to the measures taken by this Committee together with the Committee of
Experts in order to provide support to compliance with reporting obligations. It remained
to be seen whether this positive development would be confirmed in the coming years. The
Office would continue to take the necessary measures to this effect in close collaboration
with the ILO field offices.

The representative of the Secretary-General then pointed out that a landmark development
which had taken place since the last session of this Committee was the adoption by the
International Labour Conference of the ILO Declaration on Social Justice for a Fair
Globalization, 2008. The Governing Body examined in November 2008 and March 2009
the implications of the Social Justice Declaration on the four components of the standards
strategy, which comprised the standards policy, the supervisory system, standards-related
technical cooperation, and communication and visibility. These implications were
significant for the work of the Committee. Two immediate implications of the Social
Justice Declaration were addressed by the Governing Body in November 2008: first, the
Governing Body invited the Office to “launch a promotional campaign for the ratification
and effective implementation of standards that are the most significant from the viewpoint
of governance”, and in particular, the four instruments otherwise known as priority
Conventions, which were explicitly mentioned in the Annex to the Social Justice
Declaration. These were Convention No. 81 on Labour Inspection, Convention No. 129 on
Labour Inspection in Agriculture, Convention No. 122 on Employment Policy and
Convention No. 144 on Tripartite Consultation. Secondly, the Governing Body decided
that certain linkages would be introduced on an experimental basis, between the General
Surveys of the Committee of Experts and the recurrent reports to be discussed at the
Conference in the framework of the Social Justice Declaration. In order to enable the
Office to take into account the information contained in General Surveys, among other
sources, in the context of preparing the recurrent reports, the Governing Body endorsed, on
an experimental basis, an alignment of the subjects of General Surveys with those of the
recurrent reports. It also endorsed on an experimental basis a new design of article 19
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questionnaires so as to render them simpler and more user-friendly. Thus, in the light of
the recurrent discussions of 2010 and 2011 on employment and social security
respectively, two “new generation” article 19 questionnaires had been adopted by the
Governing Body. The article 19 questionnaire on employment had already been sent to
member States and responses were being awaited on the legal measures adopted as a
response to the financial crisis with a special focus on employment policies. The article 19
questionnaire on social security which was adopted by the Governing Body in March
2009, had already been sent to all ILO member States. In this context, the speaker
launched a special appeal to all member States for a special effort to be made towards
preparing and sending the requested reports on the two General Surveys. This was an
exceptional opportunity to furnish the information which would allow the ILO to draw a
global picture and enable an assessment of the impact and the continuous relevance of the
instruments under examination as well as the identification of any gaps, so as to effectively
address member States’ needs, as required by the Social Justice Declaration.

29. The speaker indicated that at its November 2009 session, the Governing Body would
continue to address the implications of the Social Justice Declaration by undertaking a re-
evaluation of the grouping of standards by subject matter for reporting purposes. In this
framework, the Governing Body might take into account the possibility of synchronizing
to a certain extent, the article 22 reporting cycle with the cycle of General Surveys under
article 19 of the Constitution and the recurrent reports under the Social Justice Declaration.
The aim would be to rationalize reporting obligations, avoid duplication of requests for
information and make full use of information available to the Office.

30. The Governing Body had finally highlighted the impetus that the Social Justice
Declaration had provided to the upscaling of ILO technical assistance in order to ensure an
even more effective follow-up to the comments of the supervisory bodies, and in particular
the conclusions of this Committee. The strategy was aimed at mainstreaming standards
into Decent Work Country Programmes which were the ILO’s main delivery mechanism at
the country level, and more broadly into the United Nations system. In this framework, the
Office had prepared a major technical cooperation project aimed at strengthening the
implementation of international labour standards on the basis of the comments made by the
ILO supervisory bodies and was in the process of seeking donors for this project. This
project, as well as the efforts of the Office as a whole, was focused on the attainment of the
ambitious targets and indicators set out in the Strategic Policy Framework for 2010-15 and
the draft Programme and Budget for 2010—11 with regard to international labour standards
and the fundamental principles and rights at work.

31. Turning to the issue of the financial and economic crisis, the speaker stressed that the ILO
had an arsenal of instruments guaranteeing basic rights, providing policy guidance and
ensuring appropriate technical advice with a view to helping constituents deal with the
crisis. Although normative issues appeared to be a distant concern in these times of crisis,
they were actually part of the solution. They served not only to provide adequate support to
victims of the crisis, but could also favour a timely demand stimulus paving the way for
recovery and a more sustainable economy. They could also provide member States with a
baseline and a bulwark against pressures that may be encountered to adopt economic
approaches which, while possibly providing short-term solutions, ultimately undermined
any advances that had been made in social and labour conditions and were unsustainable in
the longer term. She highlighted that the general discussion this tripartite Committee would
hold the following day would be an excellent opportunity to make a crucial contribution to
the work of the Committee of the Whole by delivering this Committee’s message on the
role of the international labour standards in recovery efforts.
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32. Finally, the representative of the Secretary-General noted that this year marked several
anniversaries of ILO Conventions adopted over the 90 years of the ILO’s existence. These
instruments were :

Convention No. 98 on the right to organize and collective bargaining: As this
fundamental and widely ratified Convention completed 60 years of existence, it was
right and proper to emphasize its relevance not only to the great majority of countries
which had embraced its principles, but also to the recovery from the current crisis as
it allowed the social partners who were directly concerned by the problems which
arose in the world of work and who had moreover, a deep knowledge of the relevant
context, to reach free and voluntary solutions.

Convention No. 182 on the worst forms of child labour, a fundamental Convention
which was the most rapidly ratified instrument in the history of the ILO, celebrated
this year its tenth anniversary. Its unparalleled record of 169 ratifications in ten years
no doubt reflected a major political will to eradicate child labour, especially its worst
forms, as a major part of poverty alleviation and crisis recovery efforts; its multi-
pronged approach provided a good example of the actions that should be taken to
ensure that ratification was followed by constant and notable progress in
implementation.

Convention No. 129 on labour inspection in agriculture, which marked its
40th anniversary, contained important governance principles which were key to
efforts to tackle the informal economy and poverty through the establishment and
functioning of a labour inspection system for agricultural workers and their families.

Convention No. 1 on hours of work in industry, was the inaugural act of the ILO’s
standard-setting activities, adopted 90 years ago. This Convention followed up on the
constitutionally proclaimed objective of establishing a maximum working day and
week as an urgent requirement for guaranteeing universal and lasting peace. This
objective remained relevant today in the light of the pressures that the financial and
economic crisis could exert on conditions of work.

Convention No. 94 on labour clauses in public contracts celebrated this year its
60th anniversary and was closely linked to crisis recovery by encouraging public
authorities to raise the bar and act as model employers. The Office recently published
a practical guide explaining how this Convention could be implemented.

Convention No. 95 on the protection of wages, another instrument that just turned 60
this year, afforded protection in an area that impinged closely on the rights set forth in
the eight fundamental ILO Conventions and reflected an essential means to avoid
wage deflation and open the way to recovery from the crisis.

Convention No. 97 on migration for employment continued to provide, 60 years after
its adoption, important guidance on what should constitute the basic components of a
comprehensive migration policy in the context of the financial crisis and the
persistence of poverty and inequalities worldwide.

Convention No. 169 on indigenous and tribal peoples, the only binding up to date
international instrument specifically dedicated to protecting the rights of indigenous
peoples, was adopted 20 years ago. Being responsible for this Convention, the ILO
had a lead role to play in the UN system with respect to indigenous and tribal peoples
and the ILO Programme to Promote Convention No. 169 had been instrumental for
the delivery of technical cooperation, following up on the findings of the supervisory
bodies.
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33. This year’s anniversaries, taking place in the particular context of the financial and
economic crisis and the celebration of 90 years since the creation of the ILO, conveyed a
strong message to the effect that despite the significant period of time over which these
instruments were adopted, their provisions could not be more relevant to today’s labour
market conditions in every corner of the globe. This was the ILO’s legacy. All previous
major crises resulted in a surge in ILO standard-setting activity and the handing over to the
next generations of Conventions and Recommendations whose policy guidance continued
to apply in today’s unprecedented conditions. As the ILO celebrated 90 years of social
progress through standard setting and supervision, it had to be ensured that what had been
painstakingly built over a century was not dismantled. Thus, the speaker called upon all
member States to make the ratification and implementation of the above Conventions an
integral part of efforts for crisis recovery.

34. In conclusion, the representative of the Secretary-General underlined that the financial and
economic crisis had led to a reaffirmation of the role of the State and well-designed
regulatory frameworks, as guarantors of fairness and stability which should be
strengthened. In this context, ILO member States should ensure that focus was placed in
strengthening not only financial regulatory frameworks but also social regulatory
frameworks in line with the guidance provided by international labour standards. One of
the major lessons learned from the current crisis was that social regulation based on
international labour standards was an essential pillar of lasting solutions based on social
justice and an essential part of building a sustainable global architecture.

35. The Committee welcomed Professor Janice Bellace, Chairperson of the Committee of
Experts. She pointed out that 2008 marked the 60th anniversary of the Universal
Declaration of Human Rights and the 50th anniversary of the ILO Discrimination
(Employment and Occupation) Convention, 1958 (No. 111). In its report the Committee of
Experts emphasized that Convention No. 111 remained the most comprehensive, dedicated
international instrument on non-discrimination and equality in employment, and that it was
intrinsically linked to the ILO’s mission of promoting social justice through securing
decent work.

36. With reference to the cases of progress noted in the report of the Committee of Experts, the
speaker underlined that the experts had noted with satisfaction or interest that in a number
of member States, longstanding comments on the application of ratified Conventions had
been addressed. An exhaustive list of such cases was to be found in paragraphs 54 and 57
of the General Report of the experts. By way of example, she referred to the launching in
Australia of a substantive workplace reform aimed at a measured transition towards a new
workplace relations system thereby addressing a number of comments under Conventions
Nos 87 and 98; the setting aside of a law in Spain which prevented migrant workers from
exercising their freedom of association rights; the adoption of a comprehensive prohibition
in Argentina of child labour in all its forms irrespective of whether or not there was a
contractual employment relationship or whether or not the work was remunerated,
accompanied by an express provision that the labour inspection services must exercise
their role to enforce this prohibition; the repeal by Jordan of all laws and regulations
imposing work by prisoners for the army by authorization of the Minister of Defence; and
the adoption of provisions in Kenya giving legislative expression to the principle of equal
remuneration for work of equal value and including a broad definition of “remuneration”
encompassing the total value of all payments in money or kind.

37. Turning to the role of international labour standards in the context of the current global
financial and economic crisis, the speaker pointed out that the Committee of Experts had
made a number of general observations in its report. The Committee of Experts noted that
the Termination of Employment Convention, 1982 (No. 158), and Recommendation
(No. 166) shed light on how terminations could take place in a balanced manner avoiding
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discrimination on any of the grounds provided in the fundamental Conventions. In its latest
report, the Committee of Experts emphasized the relevance of Convention No. 158 to the
current crisis, in particular its provisions relating to termination of employment on grounds
of operational requirements of the enterprises. The Committee of Experts noted in a
general observation that the principles underlying this Convention constituted a carefully
constructed balance between the interests of the employer and the interests of the worker
and stressed that social dialogue was the core procedural response to collective dismissals.

38. Moreover, the Committee of Experts also underscored the critical importance of social
security systems, and the need especially in times of financial turbulence to maintain the
viability of these systems so that they could continue to serve as a vital social safety net.
The Committee of Experts drew the attention of governments to their general
responsibility under the ILO Conventions on social security, to ensure the proper
administration of the national social security institutions and the due provision of the
benefits. It emphasized that the ILO social security Conventions established parameters,
compliance with which was intended to ensure the stability and sound governance of the
system. A good policy to exit the crisis would consist of bearing these parameters in mind
so as to allow the progressive return of the system to its normal condition, even though
emergency measures might temporarily introduce significant modifications into these
parameters. The Committee of Experts formulated a general observation in this regard,
requesting all ILO ratifying States to furnish detailed information on the impact of the
crisis in national social security systems and the measures taken or planned with a view to
maintaining their financial viability and reinforcing social protection for the most
vulnerable groups of the population.

39. The speaker also referred to general observations by the Committee on three other topics.
As regards freedom of association, 2008 also marked the 60th anniversary of Convention
No. 87 on freedom of association. The Committee of Experts included in its report this
year, a general observation on this Convention to emphasize that it viewed Convention
No. 87 not only as a fundamental human right inherent in human dignity, but also as an
enabling right, essential to the meaningful attainment of all other rights at work. The
Committee of Experts highlighted the significant lacunae and requested more information
regarding EPZs and the informal economy. With respect to child labour, the Committee of
Experts observed that governments had sought clarification regarding the treatment of light
work in view of their obligations under the Minimum Age Convention, 1973 (No. 138). As
concerned the Indigenous and Tribal Peoples Convention, 1989 (No. 169), the Committee
addressed the issue of establishing appropriate mechanisms for consultation and
participation.

40. Finally, the speaker referred to the subcommittee on working methods which met during
the Committee of Experts’ November 2008 session to discuss ways to make the General
Report more useful to the Conference Committee on the Application of Standards.
Discussions were also initiated on different working methods that could be utilized in
drafting next year’s General Report on employment. She concluded by noting that the
members of the Committee of Experts were grateful that the Employer and Worker Vice-
Chairpersons of the Conference Committee on the Application of Standards, Mr Potter and
Mr Cortebeeck, were once again able to meet with the members of the Committee of
Experts, to further the dialogue between the two committees. In encouraging member
States to fully apply ratified Conventions, the two committees, in a sense, worked in
tandem with the Committee of Experts engaging in the technical legal analysis and the
Conference Committee focusing on implementation. As such, the Committee of Experts
found it most useful to increase its understanding of how this process could be made more
efficient, in addition to ensuring a spirit of mutual respect and cooperation between the two
committees.
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41. The Employer members and the Worker members, as well as all Government members
who spoke, welcomed the presence of the Chairperson of the Committee of Experts in the
general discussion of the Conference Committee.

42. The Employer members pointed out that the participation of the Chairperson of the
Committee of Experts in the work of the Committee reflected the essential fact-finding role
of the Committee of Experts in relation to the work of the Conference Committee. Without
the help of the Committee of Experts, this Committee could not function. They expressed
appreciation of the positive relationship and goodwill that had reigned between the
Employer and Worker members in recent years, without which the work of the Conference
Committee would not be successful. They also recognized the work of the Director of the
International Labour Standards Department and her staff who served as the secretariat to
this Committee. They were especially appreciative of the second edition of the bound
report of the Conference Committee’s 2008 report, which included the relevant
observations by the Committee of Experts concerning the cases that had been discussed.
However, they indicated that the Readers’ note could be improved through the addition of
a subheading highlighting the report of the Conference Committee in the section on that
Committee, as had been done in the preceding section for the report of the Committee of
Experts. The Readers’ note could also be improved by adding a section on the “Role and
functioning of the Office in ILO standards supervision”, in line with paragraph 60 of the
March 2008 report of the Governing Body Committee on Legal Issues and International
Labour Standards (GB.301/LILS/6(Rev.)).

43. With regard to the composition of the Committee of Experts, it should be noted with
concern that only 16 of the 20 experts were currently appointed. Given the significant
workload of the Committee of Experts, the Employer members encouraged the Director-
General to propose as a matter of urgency to the Governing Body a number of candidates
for the vacancies so they could be appointed without delay to ensure the effective and
efficient operation of the Committee of Experts. The economic crisis and the content and
impact of ILO standards highlighted the need for the appointment of experts with
economic credentials as part of the Experts’ fact-finding role.

44. They once again expressed appreciation of the experts’ invitation to exchange views with
them during the December 2008 session of the Committee of Experts, as well as of the
continued use of the format of dialogue on issues rather than statements of position. In this
respect, they considered that the supervision of standards could benefit from time to time
from greater integration of the Committee of Experts, the present Committee and the LILS
Committee on certain subjects, such as a joint working group on the preparation of
article 19 survey questionnaires. This would facilitate maintenance of the traditional role of
article 19 surveys, while promoting the objectives of the 2008 ILO Declaration on Social
Justice for a Fair Globalization. In that respect, with reference to the comments made by
the Committee of Experts in relation to the 2008 Declaration, they reaffirmed that the
essential role of the Committee of Experts was to find facts based on ratified Conventions.
The 2008 Declaration, as a political commitment by ILO Members, had no direct relevance
to the finding of facts relating to the implementation of a country’s treaty obligations.
References to the 2008 Declaration were not necessary to validate ILO standards that had
been adopted and ratified, and the inclusion of references to the Declaration in individual
observations that had their own legitimacy and validity served no purpose.

45. Considering the value attached to international labour standards, the Employer members
had repeatedly stressed the need to continue to review the existing body of standards in
order to ensure that they remained up to date in a rapidly changing world. Past decades had
seen three working parties established to review ILO standards: two Ventejol Working
Parties, in the 1970s and 1980s, and the Cartier Working Party from 1995 to 2002. As
early as 1987, the Ventejol Working Party had stressed that its classification had been
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made at a given point in time and that it would require review from time to time in the light
of developments. A regular review mechanism, within either the Governing Body or its
LILS Committee, would give rise to two main activities: reviewing and classifying ILO
standards, and following up such review and classification. Both activities should be
synchronized with and informed by cyclical reviews under the follow-up to the ILO’s
2008 Declaration on Social Justice, as well as with the work of any other ILO bodies
dealing with standards.

46. The Employer members noted the restoration of the section on “Highlights and major
trends”, after a four-year absence. However, it was not in line with the central purpose of
the main report of the Committee of Experts, which was to provide the Conference
Committee with facts that assisted it in its central role of determining whether ratified
Conventions were fully implemented. The section would therefore be more appropriate in
the Information document on ratifications and standards-related activities. With regard to
anniversaries, as highlighted in the report of the Committee of Experts, they recalled the
tenth anniversary of the adoption of the Worst Forms of Child Labour Convention, 1999
(No. 182). They welcomed the fact that, in ten years, 169 of the 182 ILO member States
had ratified the Convention and that significant progress had been achieved through IPEC
and other programmes.

47. They very much appreciated that single and double footnotes had been highlighted in the
report of the Committee of Experts, as the Employer members had requested for several
years. It was now easier to find critical cases of non-compliance, although this would be
further facilitated if they were indicated in the table of contents. Cases of progress were an
important validation of the supervisory process. The utility and transparency of this
designation would be enhanced if the elements were highlighted in the conclusions of the
Committee of Experts that were directly related to the identification of such cases. It would
also be interesting to be provided with statistics on cases of progress by Convention and on
whether overall progress was increasing or decreasing by Convention. The new section
concerning cases in which the need for technical assistance had been highlighted was
important in view of the emphasis placed by the Conference Committee on technical
assistance and direct contacts where implementation of a ratified Convention fell short of
its requirements. They requested clarification on whether the Office would provide
technical assistance in all the cases listed, how such cases would be prioritized and how
they would fit into the overall technical assistance framework.

48. With reference to the new section on cases of good practice, the Employer members raised
the question of the meaning of this term and its relationship to the standards set out in a
specific Convention. They considered that the term “good” implied something above the
minimum standards required by a Convention, possibly an ideal practice, but feared that
this might deter implementation. Despite the criteria indicated for good practices, it was
still difficult to define the term and differentiate them from cases of progress. Indeed, four
of the cases of good practice were also listed as cases of progress. Moreover, a large
number of the designations of good practices related to the Employment Policy
Convention, 1964 (No. 122), which did not prefer one particular economic approach over
another and was complicated by the current economic crisis. In view of the illustrative
nature of good practices, they questioned whether the designation was helpful.

49. They recalled that in previous years they had objected to mini-surveys or commentaries
outside the general process of article 19 surveys. This year, the Committee of Experts had
created a very challenging environment for the Conference Committee and for ratifying
countries during the economic crisis by addressing five issues, not only in the Highlights
section, but also in general observations on the subjects of: freedom of association,
collective bargaining and industrial relations; the elimination of child labour and the
protection of children and young persons; employment security; social security; and
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indigenous and tribal peoples. This was asking too much at a time of economic crisis.
What was needed was stability and clarity on the implementation of standards, not
additional reporting requirements which distracted from action to facilitate job creation,
productivity improvements and the raising of the standard of living. Previous recessions
had shown the importance of keeping a clear focus on priorities and not trying to do too
much.

50. With regard to the general observation on freedom of association, the Employer members
stated that the Committee of Experts had focused on export processing zones (EPZs),
which accounted for 0.5 per cent of all workers. The general observation appeared to set
out a whole new set of reporting requirements on EPZs, as well as additional data on the
informal economy. While agreeing with the need for greater attention to be paid to the
implementation of ILO standards in the informal economy, they recalled that this problem
was not unique to Convention No. 87 and that, as a reporting problem, it should be raised
in the LILS Committee. Similarly, the general observation on light work under Convention
No. 138 also appeared to create new reporting requirements without the approval of the
Governing Body. They added that the general observation on the Termination of
Employment Convention, 1982 (No. 158), did not contribute to a better understanding of
what was required to give full effect to the Convention. In contrast, the general
observations on social security and indigenous and tribal peoples did not raise any
particular issues and were an illustration of the correct approach to making general
observations that were useful and contributed to the implementation of the Conventions
concerned.

51. As in previous years, the Employer members called for the section on collaboration with
other international organizations and functions relating to other international instruments to
be transferred to the Information document. Moreover, it had always been the
understanding of the Employer members that the role of the Committee of Experts was to
pronounce on the facts in relation to the provisions of ratified Conventions. They therefore
failed to understand the purpose, within the mandate of the Committee of Experts, of the
first 32 pages of the Information document. For example, what was the purpose of
reviewing all the developments since the previous year’s Conference? Why was a section
included on Myanmar, when the case of that country had been more than adequately
addressed by the Governing Body, the comments of the Committee of Experts and the
report of the Liaison Officer. Finally, they welcomed the valuable section on technical
assistance and appreciated in particular the significant effort made by the Office to expand
country profiles so as to include references to the respective observations of the Committee
of Experts and the discussions of the Conference Committee.

52. The Worker members welcomed the report of the Committee of Experts, as well as the
report by the subcommittee responsible for examining its working methods. They
considered that these reports would once again facilitate good cooperation and constructive
dialogue between the two committees.

53. First, it was commendable that the priority actions expected of governments were clearly
identified in the Report of the Committee of Experts. Governments could therefore address
pressing issues as a matter of priority and then find solutions for the other comments made
by the Committee of Experts.

54. Second, the identification of “good practices” was useful as they were a source of
inspiration for other member States for the implementation of ratified Conventions. But
what was a good practice? Mere compliance with the provisions of Conventions was
clearly not sufficient in itself as such compliance derived from the obligations assumed by
countries. It was also possible to follow the non-exhaustive criteria listed in paragraph 59
of the General Report. However, the attribution of the classification of “good practice”
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should be exercised with caution, as inclusion under this appellation did not necessarily
mean that there remained no other problems of application in practice. Their purpose was
educational, through encouragement, as illustrated by several such cases which were also
classified as cases of progress. It was to be commended that certain governments served as
examples for others, but that was not sufficient in itself. The objective was still the optimal
implementation of Conventions in practice for the greatest benefit of workers’ rights.

55. Third, the possible implications of the 2008 Declaration, particularly in relation to General
Surveys, raised certain issues and it would be necessary to see the results of the
implementation of the new questionnaire design under article 19 of the Constitution. It was
to be hoped that this new approach would incite more in-depth discussions of the General
Survey in the Conference Committee and that the impact of these discussions would
reinforce the ILO’s standards policy, particularly in the context of the economic crisis. The
description of the new procedure provided by the Representative of the Secretary-General
in her introductory speech was encouraging, and it could be seen not as a weakening of the
fundamental value of General Surveys, but as a means of promoting future ratifications.

56. The Worker members welcomed the fact that the Committee of Experts had taken into
account their comments concerning the visibility of these cases, which justified the
inclusion of footnotes. The countries that were requested to provide early reports, detailed
reports or even full particulars to the Conference were clearly identified.

57. The initiative of the Committee of Experts to highlight cases in which technical assistance
would be useful was to be welcomed. This initiative improved complementarity between
the activities of the two Committees and the Office. It was to be hoped that human and
financial resources would be allocated to meet these fully justified demands. Finally, it was
to be welcomed that the call made to workers’ organizations to send their comments had
been successful, since the number of comments received had once again increased.
Workers’ and employers’ organizations could also request technical assistance from the
Office, if they experienced difficulties in replying.

58. The emphasis placed in the report on “Highlights and major trends” was to be noted with
interest. This chapter formed part of the follow-up to the 2008 Declaration and reaffirmed
the essential role of the ILO in promoting international labour standards. The Committee
of Experts had emphasized four elements: (i) the 60th anniversary of Convention No. 87,
which was one of the foundations of social dialogue and the emancipation of workers, yet
it remained one of the least ratified. Freedom of association was denied to billions of
workers throughout the world, and especially the most vulnerable, such as migrant workers
and those employed in export processing zones; (ii) the 50th anniversary of Convention
No. 111, which was generally poorly applied and, in addition to ratification, required
action to change attitudes; (iii) significant events concerning Convention No. 138; and
(iv) the application of ILO social security standards in the context of the global financial
crisis.

59. The Government member of Germany, speaking on behalf of IMEC, indicated that the ILO
supervisory system was unique in the international framework of human rights procedures.
In light of the 2008 Declaration, a comprehensive discussion had started with respect to its
implications on ILO standards policy, mainly in relation to the General Surveys. IMEC
appreciated the open and effective discussions in the tripartite consultations and in the
LILS Committee, and the adjustments made so far. In this process, IMEC had emphasized
the need to preserve the authoritative value of General Surveys, while recognizing that the
new approach could increase the impact of the standards system. In this regard, IMEC
appreciated the guidance provided by the Committee of Experts and encouraged it to
continue its close cooperation with the Office. The Conference Committee had the
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responsibility to ensure that the capacity, visibility and impact of the ILO supervisory
system continued to evolve positively despite the inherent challenges.

60. With respect to the Committee of Experts, IMEC welcomed its continuous efforts to
improve the quality, presentation and accessibility of its report, such as the country
profiles. She also appreciated the decision by the Committee of Experts to insert a section
highlighting cases of good practices, which could serve as inspiration for governments.
The criteria for the selection of good practices, focusing on new and innovative ways of
implementing a Convention while extending the coverage of the minimum standards of the
Convention, seemed feasible. IMEC attached great importance to the combination of the
work of the supervisory bodies and the practical guidance provided through technical
cooperation as one of the key dimensions of the ILO supervisory system. The follow-up of
cases of serious failure had been enhanced through the heightened attention given to this
complementarity by the Committee of Experts and the more systematic references to
technical assistance in the conclusions of the Conference Committee. Finally, IMEC
expressed concern that the Committee of Experts had been operating at less than its full
capacity for most of the past decade. It had been operating for more than two years with
only 16 of the 20 experts appointed. The speaker therefore reiterated the appeal to fill all
vacancies on the Committee of Experts without any further delay. She also called on the
Director-General to ensure that the essential work of the International Labour Standards
Department was among his top priorities.

61. The Worker member of Senegal highlighted the role played by the Committee of Experts
in gathering information which enabled the Conference Committee to fulfil its mandate.
This element of synergy gave the ILO supervisory mechanism its force, and he
commended the efforts made by the Committee of Experts to develop its working methods
and improve the participation of workers, employers and governments in order to reinforce
the supervisory system and give life to tripartism. The human and financial resources
available to the International Labour Standards Department and the Committee of Experts
had to be sufficient to enable them to ensure the promotion of standards-related activities.
That was a fundamental element and the report of the Committee of Experts needed to be a
user-friendly document that was also accessible to those who were not familiar with the
jargon used by the Committee. Finally, while the development of good practices was
important, the Committee of Experts needed to remain vigilant concerning the manner in
which Conventions were implemented.

62. The Government member of Cuba encouraged the Committee of Experts to maintain its
interest and continuous reflection with a view to making its working methods more
effective. She referred with particular interest to paragraph 9(2) and (3) of the report of the
Committee of Experts. Subparagraph (2) emphasized good practices as an inspiration for
countries in their efforts to identify methods appropriate to their national conditions for the
application of Conventions in cases where comments had been made previously. She
warned that it would be necessary to evaluate the outcomes of the application of so-called
good practices so as to assess their effectiveness. With regard to subparagraph (3), she
expressed appreciation of the contribution made by the Committee of Experts in reviewing
article 19 questionnaires and hoped that it would also make a contribution to reviewing
article 22 report forms. She recalled the need to avoid the duplication of information and to
take into account the effects that the 2008 Declaration could have. With regard to cases
that were noted with interest, her Government expressed appreciation of the varied range
of situations indicated in paragraph 56 of the report, which included innovative measures
not necessarily requested by the Committee and which contributed to the achievement of
the objectives of a specific Convention, as in the case of the application of Convention
No. 81 by Cuba. Her Government commended the activities carried out for the
implementation of Convention No. 138. She recalled the progress achieved in Cuba in this
regard, such as the 100 per cent school attendance rate for children of school age.
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63. The Government member of the Syrian Arab Republic said that his country considered the
report of the Committee of Experts to be a basic and important reference for the
formulation of programmes on labour standards, employment and social protection,
especially in the current global crisis. He added that his Government had the political will
to apply international labour standards, which were considered to be the compass in
identifying relevant labour legislation and regulations. However, certain countries under
military occupation faced particular challenges in applying labour standards, and he hoped
that this would be taken into consideration by the Conference Committee.

64. The Worker member of Pakistan expressed appreciation of the work of the Committee of
Experts. He recalled that the ILO supervisory system was considered to be the conscience
of the world and that the Conference was the world parliament of labour. The principles
highlighted in the ILO Constitution were necessary to establish lasting peace based on
social justice. The Declaration of Philadelphia laid down that labour was not a commodity
and that poverty anywhere constituted a danger to prosperity everywhere. These essential
principles had been reiterated in the 1998 and 2008 ILO Declarations. He urged
governments to bring their law and practice into conformity with the fundamental
Conventions and to demonstrate their commitment and solidarity to achieving the
objectives of the ILO. He further recalled that, while the Committee of Experts examined a
very large number of cases every year, a maximum of 25 or 26 could be discussed by the
Conference Committee. He therefore urged those governments that were on the list of
individual cases to take the necessary measures in accordance with the international
obligations they had assumed through the ratification of the respective instruments and in
so doing to translate the recommendations of the Committee of Experts into national law
and practice.

65. He expressed concern that Convention No. 87 was still one of the least ratified of the
fundamental Conventions. Moreover, the countries that had not ratified it included several
of those with the largest populations. He therefore called on those countries that had not
yet done so, and particularly those in Asia and the Pacific and those of chief industrial
importance, to ratify Convention No. 87 and, in so doing, to demonstrate their solidarity
and commitment to the ideals of the ILO. With reference to the 50th anniversary of the
adoption of Convention No. 111, he emphasized the need to bring an end to discrimination
against women through the adoption of the recommended economic and social reforms in
developing countries, and the promotion of free education and training to strengthen their
employability. Measures also needed to focus on rural and migrant workers, domestic and
temporary women workers, who were the poorest of the poor. There was a need to
formulate progressive measures and ensure their implementation through efficient labour
inspection systems. In his own country, despite the difficulties, the labour movement had
been focusing on improving the situation of women workers through the organization of
their representation at all levels and through education and training programmes.

66. The Government member of Nigeria, speaking on behalf of the African group, expressed
her appreciation to the Director of NORMES and the Committee of Experts on the
Application of Conventions and Recommendations for their efforts in producing the report
of the Committee of Experts. She recommended that the Committee of Experts be fully
staffed to enable it to accomplish more for member States and the ILO.

67. The Worker member of the Bolivarian Republic of Venezuela said that the Committee of
Experts’ working methods relating to the fundamental ILO Conventions and paragraphs 73
and 119 of its General Report, in particular on the role of employers’ and workers’
organizations and of the ILO supervisory bodies, raised concerns among the Venezuelan
workers. This was owing to the fact that the opinions expressed neither reflected reality nor
were the most representative. She was of the opinion that the people’s struggle against
capitalism was a burning issue and that the present structural crisis of the capitalist system
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was an opportunity for Latin America. It was essential that the ILO adapt to the new
context and make it possible for all social partners to express their opinions. She
emphasized the Venezuelan Government’s commitment to comply with Convention
No. 87 and indicated that there had been an increase in the number of trade unions.

C. The role of international labour standards
in the context of the current global
economic and financial crisis

68.

69.

70.

71.

During the course of the general discussion of the Conference Committee on the
Application of Standards, the Employer members emphasized that the current global
economic crisis and the stress that it was placing on workplaces and people highlighted the
importance of the implementation and maintenance of ratified international labour
standards. The economic crisis could not and should not be used as an excuse to lower
standards. Now more than ever labour standards mattered, and the work of the Committee
of Experts and of the Conference Committee also really mattered. Any gains that anyone
believed could be obtained by lowering standards were illusory. No sustainable recovery
could be built without sustainable labour standards.

The primary cause of the current financial crisis was a failure of governance in the
financial sector, not a failure of markets in general. The Employer members therefore took
strong exception to the statement with regard to social security in paragraph 133 of the
General Report of the Committee of Experts that the “global financial crisis calls for a
State that is willing and able to effectively regulate markets by all appropriate means”.
They hoped that the intended meaning of the sentence was not as broad as it appeared and
that what was really meant was that voluntarily ratified standards, including existing social
security schemes, should be maintained without exception. History had repeatedly
demonstrated that the over-regulation of markets was counterproductive in terms of
sustainable economies, job growth, poverty alleviation, productivity growth and a rising
standard of living. The world needed a balance between the maintenance of labour
standards and economic flexibility to stimulate job creation and raise productivity. Paul
Krugman, the Nobel Prize winner, had rightly said that “productivity isn’t everything, but
in the long run it is almost everything”. The over-regulation of markets inevitably slowed
productivity and job growth, which were now needed more urgently than they had ever
been over the past 80 years.

Difficult times required creativity and innovation, also in the context of the Conference
Committee. As the only standing Committee of the Conference that had the important role
of holding Members accountable for freely ratified labour standards, the present
Committee had an important contribution to make to the conclusions of the Committee of
the Whole as they related to the supervision of standards. The Employer members
therefore proposed that, following the conclusion of the general discussion: (1) the Officers
of the Conference Committee be authorized to issue a joint statement to the Committee of
the Whole on ILO standards supervision and the economic crisis; (2) as soon as possible, a
special edition of the report of the Conference Committee, limited to the comments by
Committee members on the economic crisis and standards, should be issued and submitted
to the Committee of the Whole, with the normal reports of the Conference Committee
being issued in the usual way; and (3) a proposal be made that the agenda of the
Conference in 2010 include an item for the adoption of a Recommendation setting out the
ILO approach in times of crises in general, and not just the present crisis.

The Worker members indicated that they believed more than ever in the importance and
the impact of ILO standards and the supervisory mechanisms. In these times of global
financial and economic crisis, just when a crisis related to climate change would threaten
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employment if serious measures were not taken, reflection was required on the need for
national and international regulatory mechanisms.

72. They recalled that the ILO had been created in 1919 to promote social progress and
overcome major social and economic conflicts through dialogue and cooperation. Its
characteristic was that it brought together workers, employers and governments at the
international level in a spirit of constructive compromise in the search for common
solutions. This was its most original feature, which allowed it to combine the interests of
the various parties while setting out their mutual responsibilities for the implementation of
shared social objectives through the negotiation of Conventions and Recommendations.
Together the three components developed legislation, adopted standards on working
conditions and formulated social policies, in which field member States would normally
have considered only themselves to be competent. Social dialogue was therefore an
essential tool to ensure harmonious economic and other transitions. A historical reading of
the crises that had affected the global balance and jeopardized peace, and the most
significant ILO interventions, showed that the Organization had played a decisive role in
rebuilding the world economy. This had been the case during the Great Depression of 1929
and following the Second World War, which had seen the emergence of the shared
political will to be open to fundamental changes in economic and labour matters. These
changes had played a very important structuring role at the individual, community and
economic levels and as factors of peace and justice. They were embodied in the
Declaration of Philadelphia, from which very many standards were derived and which
nobody had challenged at the time.

73. Globalization had overturned the conceptions of social and industrial relations at both the
national and international levels, as the Conference Committee had already noted,
particularly in relation to the review of General Surveys. Neoliberal theories had tended to
dominate the world economy and had challenged the relevance of protecting workers’
rights, while governments were now using the pretext of the crisis to continue applying
neoliberal policies. In this approach, which was considered “modern”, workers were often
reduced to a simple economic variable, a cost, and there was no longer room for dignity,
social justice and basic social protection. It was now fashionable to say that the adoption of
standards overprotecting workers was an obstacle to economic development. Supporters of
structural adjustment policies had always been more interested in the functioning of
markets than the issue of working conditions.

74. However, there would not be any economic progress if workers were not protected against
precarious situations, which could only be eradicated through adequate protection of the
employment contract, working hours, occupational safety and health, the right to education
and training and to social security. With respect to the application of ILO social security
standards in the context of the global financial crisis, social safety nets were in greater
demand, at a time when resources were decreasing due to declining tax revenue and social
security contributions. Responsibility for the proper administration of social security
institutions lay with governments, which could assume this responsibility alone or with the
social partners. The call made by the Committee of Experts to strengthen the institutional
and regulatory capacity of countries for the improvement of social protection in the
broadest sense needed to be supported in order to ensure social protection covering health,
pension schemes and decent unemployment benefits and to enable workers to cope with
restructuring and professional transitions that they had not sought. Workers who were too
precarious would never be productive and compliance with ILO Conventions was therefore
a factor of competitiveness.

75. Without wishing to anticipate the substance of the discussions that would take place on
15 and 16 June, it was nevertheless appropriate to recall certain elements of the report of
the discussion held at the ILO European Regional Meeting in Lisbon in February 2009
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concerning the means of responding to the crisis: “The Conventions and Recommendations
of the ILO constitute a rich reference of international labour standards many of which
articulate principles of particular relevance during periods of economic difficulty.
International cooperation to counteract the crisis is greatly facilitated by the large
measure of mutual understanding and common practice in the region regarding the
application of ILO standards.” This approach recognized that ILO Conventions were
modern and relevant for managing the consequences of the crisis. Without listing them all,
reference should be made to the eight fundamental Conventions, as well as those relating
to wages in the broad sense, the termination of the employment relationship, migrant
workers, labour clauses in public contracts, health and safety, tripartite consultations, and
the Employment Relationship Recommendation, 2006 (No. 198), the importance of which
should not be underestimated. The report of the Lisbon Meeting also highlighted the
undisputed added value of social dialogue and collective bargaining to counter the negative
impact of the crisis on working conditions and the lives of enterprises, thus reaffirming the
relevance of Conventions Nos 87 and 98. The Worker members concluded with the hope
that the ILO would find, especially after the G20 Summit held in London, an undisputed
role as a partner to other international organizations, such as the OECD, WTO, World
Bank and IMF.

76. The Government member of Germany, speaking on behalf of the Government members of
the Industrialized Market Economy Countries (IMEC), noted the special focus of this
year’s Conference on the ILO’s response to the employment and social policy
consequences of the economic and financial crisis. IMEC believed that this Committee,
charged with promoting the application of international labour standards, had to emphasize
the benefits of fundamental principles and rights at work for human capital development
and economic growth in general and, in this specific instance, for global economic
recovery. Failure to ensure fundamental principles and rights at work at such a critical time
would represent not only a moral failure to uphold universally recognized rights, but also a
failure of economic policy to ensure growth and recovery.

77. IMEC noted with interest the observations of the Committee of Experts concerning the
application of social security standards in the context of the global financial crisis. It
shared the concern that the financial crisis might be severe and long lasting, thereby posing
a real threat to the financial viability and sustainable development of social security
systems, and possibly undermining ILO social security standards. On this point, the
speaker firmly agreed that it was necessary to enhance social protection and that the ILO
could provide valuable guidance in this regard. IMEC shared the hope expressed by the
Committee of Experts that out of this crisis would emerge an understanding of the need to
ensure the full integration of the social dimension into the emerging post-crisis financial
and economic order.

78. The Government member of Norway, speaking on behalf of the Nordic Government
members of Denmark, Finland, Iceland, Sweden and Norway, supported the statement by
the Government member of Germany made on behalf of IMEC and wished to add the
following points. She said that this was an extraordinary year, marked by the worst global
economic crisis for decades. The crisis was affecting the world of work, with many
companies struggling economically and even facing bankruptcy, leaving a large number of
workers out of jobs. There was a risk that the economic downturn would worsen working
conditions, even in workplaces not directly hit by the crisis. The ongoing effort for decent
work for all was meeting new obstacles and hurdles.

79. She emphasized that economic crises and regression were not an excuse to pay less
attention to ILO Conventions and to deprive the workforce of their acquired rights at work.
Measures needed to be taken to avoid a global “race to the bottom” with working
conditions deteriorating, and social protection weakened, workers’ rights undermined and
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unemployment increasing. Protectionism was not the answer. Coherent solutions had to be
found in order to address the crisis. The ILO had an important message in its Decent Work
Agenda and had to be at the forefront in the process of formulating policies to counter the
negative effects of the crisis. The poorest and most vulnerable were the ones who suffered
the greatest adverse effects of the crisis. In this regard, she emphasized that gender equality
and gender-sensitive policies were particularly important, and that the work of improving
the situation of women in the labour market needed to be strengthened, rather than
undermined, during the ongoing financial crisis.

80. It was necessary to be prepared to work even harder to ensure that the fruits of
globalization were more evenly shared. Challenging tasks lay ahead for world leaders,
including those of important organizations such as the IMF and the ILO. They had to deal
with the crisis in a way that stabilized the financial and economic systems, reduced
unemployment and supported, rather than undermining, the shared aspiration of decent
work for all. The economic crisis made the task of improving working conditions even
more important than before. Strong political will was required to halt the negative effects
of the crisis on working conditions. Failing in this would harm long-term economic and
social development.

81. In times of economic crisis, the ILO had an important role to play both to provide
assistance to the most vulnerable constituents and to maintain its system of international
labour standards. In this respect, the work carried out by the Committee of Experts and the
Conference Committee was of great importance. It was first and foremost the
responsibility of each country to protect its workers from abuse by implementing and
enforcing labour laws and regulations. Corporate social responsibility was an additional
tool and complemented the responsibilities of governments under ILO Conventions.

82. She added that tripartism and effective social dialogue were crucial tools for both
individual countries and the globalized world in order to overcome the crisis. The Nordic
countries had a long tradition in these fields. When employers and workers came together
and discussed problems among themselves or with the government, they generally found
solutions that all parties could accept. For the Nordic countries, this had proved to be an
effective way of combating unemployment and downturns in the labour market, as
tripartism had contributed to prosperity and sustainability, and a well-functioning working
life. In conclusion, she expressed the hope that the discussion in the Committee of the
Whole would lead to conclusions that would help to maintain and promote labour
standards and the ILO’s Decent Work Agenda also during the financial crisis, and that
international society would join efforts in this endeavour.

83. The Worker member of Senegal pointed out that the promotion of standards in a context of
financial crisis, which was giving rise to food, energy and economic crises, continued to be
the best guarantee of dignified and decent living conditions the world over. The role of the
Committee of Experts was crucial in this regard. With respect to social security, the
financial turbulence had led to a fall in the value of pensions amounting, in some cases, to
45 per cent. The issue of wages could not be neglected in the current difficult context.
Vulnerable groups, such as migrant workers, were at risk of being sacrificed due to the
reduced labour market.

84. The Government member of Cuba referred in particular to the application of social security
standards. In the context of the current global economic crisis, the Committee of Experts
had made a very pertinent request in its general observation concerning the measures
adopted by governments and social security institutions to address the impact of the crisis
on social protection. In Cuba, in December 2008, a new Social Security Act had been
adopted which endorsed the universal nature of the social security system, covering
100 per cent of workers and the whole of the population, and providing for new cash
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allowances to raise the level of benefits. ILO action in the field of social protection was
vital in view of the current crisis.

85. The Worker member of Pakistan recalled that the present meeting was being held at one of
the most difficult times in modern history, with millions of jobs being lost every day. Some
500 million people were now subject to acute poverty, over 50 million had lost their jobs
and 1 billion were subject to hunger due to the financial crisis. In such a situation, the role
of the Conference Committee took an even greater importance in promoting decent work,
social protection, respect for fundamental rights and the development of productive
employment through national and international action.

86. He welcomed the good work carried out by ILO/IPEC to promote the elimination of child
labour. However, he noted that the figures indicated in paragraph 124 of the report of the
Committee of Experts concerning the numbers of people affected by poverty would have
to be revised in view of the effects of the financial crisis, with millions of people losing
their jobs and the heightened risk of child and bonded labour in developing countries. This
situation needed to be addressed with strong political will at the national and international
levels with a view to the adoption of the necessary policies and plans of action. Finally, he
welcomed the comments of the Committee of Experts on the role of the State in rebuilding
social security in the wake of the financial crisis, particularly in view of the losses suffered
by private pension schemes in countries at all levels of development.

87. The Employer member of Gabon presented, in the light of her personal experience as head
of a company, the position of an African employers’ organization (Employers’
Organization of Gabon for Import/Export — SIMPEX) regarding the global economic
crisis. She recalled that the problems of an enterprise not only had an impact on the
employer but also on the worker. Those two partners were inseparable.

88. With respect to the formal economy, the speaker emphasized that practical solutions to
assist enterprises in the context of the financial crisis should involve intensive dialogue
between sectoral organizations, national organizations of employers and governments; this
for reasons of both clarity of governmental decision-making processes, including on
investment budgets, as well as of other government decisions concerning labour
administration which covered labour standards. This would give enterprises the
opportunity to clearly present their problems due to economic crisis and its implications for
the status of employment. To illustrate her point, she referred to the fruitful discussions
held during a conference organized in May 2009 by the Ministry of Finance. It had been
critical that both the enterprises of the Gabonese Employers’ Confederation (CPG) and the
Government had placed employment security and the possibility of more and productive
decent jobs at the heart of the discussion. Another key subject commonly expressed at the
conference was the importance of small and medium enterprises and the need for company
measures to avoid closure and layoffs. The Office should take these issues at hand when
proposing solutions to the financial crisis.

89. The speaker further addressed the issue of the informal economy, an economy which was
considered legal in Gabon. This economy, which was providing employment as well as
goods and services that would otherwise not be supplied to consumers by the formal
economy, needed help. The report on the High-level Tripartite Meeting on the Current
Global Financial and Economic Crisis of the Governing Body of March 2009 highlighted
the possible link between the informal economy and international labour standards and, in
particular, the risks of a new upsurge of child labour due to the crisis. In order to avoid
such a disaster, the speaker suggested encouraging the consumption of goods from the
legal informal economy that were not offered by the formal economy. Such consumption
would allow for a modernization of tools and working methods of the enterprises of the
informal economy which would increase their productivity and entail a progressive
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formalization of those enterprises. New employers’ organizations could thus be
established, which would allow those enterprises to be informed about laws governing
enterprises and labour law, including the prohibition of child labour. The financial crisis
was a reality and not merely a theoretical problem. The ILO needed to ensure that
stakeholders in the field were involved so as to take into account the very practical aspects
of the crisis.

90. The Worker member of Benin focused his remarks on the underlying causes of the current
crisis. The analyses heard so far within the framework of the ILO did not address the
causes of the economic crisis but only its consequences in terms of unemployment, poverty
and the degradation of social protection. To speak of a “systemic crisis” led one to think
that the economic crisis was an act of fate. Apparently, the world was refusing to see that,
if the system was not working, it was because its fundamental mechanisms were outdated.
The capitalist system had run its course and displayed its limitations. For those countries
worst affected, the solution was not to wait for the International Monetary Fund (IMF) or
the World Bank, with their fateful structural adjustment programmes. In fact, as the
President of Benin had declared in 1999 in Abuja, structural adjustment programmes were
a catastrophe for all countries that had been subjected to them. The analysis of the
underlying causes of crises in the capitalist system given by Karl Marx in his time was still
relevant, and it was important today, instead of paying lip service to workers’ rights
against a background of mass dismissals, to attack the root causes of economic crises
rather than vainly attempting to halt their consequences.

91. The Government member of Nigeria, speaking on behalf of the African group, aligned
herself with what she thought to be a consensus among most of the speakers that the
current global economic crisis should not be used as an excuse for lower labour standards.
The link between economic recovery and workers’ protection could not be over-
emphasized. Social security and the improvement of the provision of social safety nets
should be part of the response to the global economic crisis. She reminded the Committee
that a number of countries in the African region were developing countries with high
unemployment rates, a large informal economy and a number of other challenges
aggravated by the global economic crisis. Therefore, targeted technical assistance which
generated the creativity and innovation needed for the implementation of international
labour standards, without losing focus on much needed employment creation, would be
appreciated.

92. The Worker member of the Bolivarian Republic of Venezuela was of the opinion that
capitalism, on which the policies of G8, G20, World Bank and IMF were based, was
partially responsible for the crisis. He pointed out that those players planned to solve the
crisis at the expense of the workers, but that a number of countries had adopted a different
course of action than those that had led to the crisis. In certain countries the concept of
“social property” was being introduced as an approach to changing the relationship
between capital and work so as to ensure a fairer distribution of capital. Countries like
Ecuador, Bolivia, Nicaragua and Cuba, however, were being persecuted by the capitalistic
system which was attempting to prevent them from being free. The speaker was of the
opinion that States should avoid privatizations and adopt specific measures to avoid
workers having to pay for the consequences of the crisis. To this end, the Bolivarian
Republic of Venezuela was considering a “social salary” as an instrument to ensure access
to education, retirement, medicines and employment. He indicated that Venezuela’s
unemployment rate was 7.6 per cent and its minimum wage was US$446, which made it
the highest minimum wage in Latin America. Furthermore, in the Bolivarian Republic of
Venezuela even workers from the informal economy were protected. In conclusion he
asked that changes be made to avoid the dangers of capitalism.
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93.

9.

9s.

The Employer members pointed out that the Committee’s general discussion had shown a
convergence of views regarding the implementation of standards during the current
economic crisis.

The Worker members confirmed their support for a statement relating to the effects of the
crisis, as the Conference Committee’s contribution.

Taking into account the discussion that had taken place in this forum and the suggestions
of various speakers with regard to the economic and financial crisis, the Chairperson
announced that the Conference Committee on the Application of Standards would prepare
a statement on the matter. This would be transmitted to the Committee of the Whole for
information.

Statement of the Conference Committee on the
Application of Standards on the importance of
international labour standards within the
context of the global economic crisis

96.

97.

98.

99.

100.

Following the general discussion in the Committee on the Application of Standards of the
report of the committee of Experts on the Application of Conventions and
Recommendations, the Committee on the Application of Standards agreed that the Officers
report to the Committee of the Whole on their debate, as it considered that it had an
important tangible input to make to the debate on the global economic crisis.

There was a clear consensus in the Committee on the importance of the role of
international labour standards in dealing with the current crisis. The Committee
emphasized that the crisis must not be used as an excuse for lowering standards. There
could be no sustainable economic recovery without sustainable and up to date labour
standards. It recalled that treaty obligations, voluntarily undertaken, were to be fully
respected and that ensuring respect for fundamental principles and rights at work resulted
in undeniable benefits to the development of human capital and economic growth in
general and, more particularly, to global economic recovery.

The Committee stressed that international labour standards provided essential tools and
useful guidance in developing effective policies for sustainable economic growth and
recovery. The aim of international labour standards was to reflect a carefully balanced
framework bearing in mind workers’ and employers’ concerns so as to ensure relevance to
changing circumstances while underlining the importance of implementing labour
standards.

There was no doubt that the crisis impacted upon both workers and employers, as well as
their organizations and the informal economy. Labour standards, productivity and job
growth were essential to sustainable economies and to the protection of those who were
most vulnerable. Beyond the fundamental rights at work, standards related to wage
protection, employment promotion and social safety nets also served as indispensable
baselines for the protection of all workers.

The Committee considered that the Committee of the Whole might be inspired by the role
played by the ILO in earlier times of crisis and economic recession or depression by
envisaging a return to this question at the Conference in 2010 with a view towards the
adoption of an instrument to guide Governments in their policy making and action, as well
as the social partners, when confronted by critical global crises.
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Fulfilment of standards-related obligations

101.

102.

103.

104.

The Employer members noted the statement by the Committee of Experts in paragraph 15
of its report that some member States had made substantial progress in addressing serious
failures relating to reporting. This improvement, which was to be applauded, appeared to
be the result of the individualized practical steps taken, on which further information
should be provided. In addition, they called upon the Office to intensify its strategy of
raising awareness and identifying more accurately the underlying problems, and providing
targeted technical assistance. Governments should continue to build up institutional
capacity to comply with standards-related obligations and, prior to ratification, they needed
to examine carefully their capacity to comply with the obligations to both implement and
report on the respective Conventions. Ratification was not an end in itself and should only
be undertaken when there was a realistic chance of compliance with both types of
obligations. In the longer term, the reporting problem would only be overcome through the
simplification of the language used and the reconciliation of the diverse reporting
requirements, especially during the current economic crisis. They added that although the
failure to reply to the comments of the supervisory bodies had decreased slightly, there
were still 519 cases of failure to reply from 46 countries. This problem of the failure to
reply to the comments of the supervisory bodies required further examination. The
experience of recent years showed that simply resending the same comments was not the
most effective solution.

Moreover, the Employer members emphasized that, notwithstanding the efforts made by
the Office, the continued decline in the number of article 22 reports received threatened the
functioning, and eventually the credibility of the ILO’s supervisory system. They hoped
that the technical cooperation programme referred to by the representative of the Secretary-
General would offer a sustainable long-term approach to reversing this decline. Finally, the
Employer members expressed agreement with the concern voiced by the Committee of
Experts in relation to the increase in the number of government reports that did not indicate
the representative organizations of employers and workers to which they had been
communicated. In view of the tripartite nature of the ILO, this problem was significant and
it would be useful if the countries concerned could be listed.

The Worker members pointed out that in recent years the two Committees, with the
assistance of the Office, had strengthened the follow-up of cases of serious failures and it
was to be welcomed that some countries had made significant progress in addressing most
of the failures cited. The Committee of Experts had noted that almost all countries had
taken action to overcome their difficulties. The technical assistance activities in the
framework of the individualized follow-up to the comments of the supervisory bodies,
undertaken by the Office with the assistance of standards specialists in subregional offices,
had clearly been successful. These activities needed to be continued to identify more
effectively the difficulties behind these shortcomings and to find solutions. Governments
and non-metropolitan territories had been called upon to seek technical assistance from the
Office to overcome their problems.

The Worker members hoped that the improved rate of reporting noted this year would
continue and regretted that too many governments continued to send their reports after the
1 September deadline. In fact, almost 68 per cent of the reports arrived late, which
complicated the work of the Committee of Experts. The proper functioning of the
supervisory system could only be ensured if the reports were submitted on time. It was also
to be regretted that of the 35 Governments that had been asked by the Office to reply to
observations and direct requests, only five had sent the requested information. The
Governments which had not yet done so needed to provide the requested information and,
if necessary, seek the technical assistance of the Office.
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105.

106.

107.

108.

The Government member of Cuba emphasized the need for governments to comply with
their reporting obligations. The technical assistance provided by the Office should be
carried out in a practical manner to assist governments in the preparation of reports for
submission within the established time limits and to ensure their quality, which was
essential for the sound functioning of the supervisory mechanisms. Governments needed to
create the necessary conditions so that the technical assistance received from the ILO could
be applied effectively and given effect in the most rational manner possible.

The Government member of the Syrian Arab Republic indicated that this year his country
had submitted all the reports due related to standards. He reiterated the importance of
technical cooperation in preparing such reports, and the valuable assistance provided by
the ILO Regional Office in Beirut.

The Government member of Oman, also speaking on behalf of the Government members
of the Gulf Cooperation Council (GCC), highlighted the urgent need for the appointment
of Arabic-speaking labour standards specialists in both the Regional Office for the Arab
States and at ILO headquarters in Geneva so that they could provide technical assistance to
member States with a view to improving their capacity to prepare reports and train national
officials responsible for labour standards. He also called for the report forms to be
reviewed and both observations and direct requests to be simplified to help member States
meet their reporting obligations and facilitate the channels of communication between the
ILO and member States. Finally, efforts should be made to provide an Arabic version of all
documents distributed to the members of the Conference Committee, as Arabic was one of
the official languages of the ILO.

The Government member of Nigeria, speaking on behalf of the African Group,
emphasized that that additional reporting requirements should not be the focus since
countries had already enough challenges in meeting the current level of reporting
obligations. She requested that technical assistance should focus on capacity building in
the areas of both reporting and implementation.

The reply of the Chairperson of the
Committee of Experts

109.

110.

The Chairperson of the Committee of Experts, responding to points made, referred first of
all to the strong exception made by the Employer members to paragraph 133 of the
Experts’ Report, which discussed the impact of the financial crisis on social security,
where it stated: “the global financial crisis calls for a State that is willing and able to
effectively regulate markets by all appropriate means”. She explained that in that
paragraph, the members of the Committee of Experts were discussing a financial crisis that
had affected the financial stability of social security funds, many of which had been badly
affected by the fall in share values on stock markets worldwide. They were referring to the
fact that certain financial investment vehicles, such as hedge funds, often were outside the
coverage of financial regulation and, also, that there seemed to have been lax monitoring
of regulated items, such as credit lending standards. As a result, the Experts were referring
to regulation of financial markets, and not of labour markets. Moreover, the term
“appropriate means” had been used since the way in which governments chose to act to
ensure financial stability was different in different national contexts.

Turning to the concern voiced by Worker members that the financial crisis may have a
negative impact on the application of standards, she pointed out that it would be ironic
indeed if this happened, because it was not some failure of labour markets that caused the
economic crisis, and a speedy recovery depended on well functioning labour markets.
Observance of fundamental Conventions could lead to efficient labour markets, and
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several Conventions focused on the capacity of governments to improve the functioning of
labour markets. This economic crisis had been caused by a decrease in aggregate demand.
For a recovery to occur, purchasing power must increase. Pursuing sound strategies for
full, freely chosen employment was a basis for a sustainable recovery.

111. With regard to comments made on additional reporting obligations, the speaker underlined
that the Committee of Experts did ask for additional information in some instances, but it
did not deem this to constitute an additional reporting obligation. Rather, the Committee of
Experts sometimes found itself seriously hampered in its ability to discharge its fact-
finding obligations because of the inadequate information submitted by some governments,
to the extent that it was difficult to determine whether a Convention was fully applied in
law or in practice. As such, in its general observations, the Committee sought to clarify
what information would be responsive to questions asked in the article 22 survey
questionnaires.

112. With regard to cases of good practice, she agreed that in some instances it might be
difficult to distinguish these from cases of progress. She further agreed that the
Employment Policy Convention, 1964 (No. 122), was a Convention that did not prefer any
one economic approach, but it did prescribe a specific procedural orientation, beginning
with a government declaring and pursuing a policy of full, freely chosen employment. As a
result, the Committee of Experts found that the different ways in which governments
pursued this policy did result in examples of good practice in that they were innovative or
creative. It was for governments to decide whether a specific good practice that had been
highlighted was relevant in the national context and whether it could be adapted to its
particular national circumstances.

113. Concerning the comments made by the employers’ and workers’ spokespersons regarding
the number and diversity of cases double footnoted, she noted that every year it was very
difficult for the members of the Committee of Experts to narrow down the number of cases
because, regrettably, there were many instances of grave situations. She assured the
Committee that the Experts would nevertheless endeavour to formulate a list that enabled
the Conference Committee on the Application of Standards to discharge its mandate.

114. Turning to the concern raised by the Workers’ spokesperson about continued failure in
reporting, which impeded the Committee of Experts’ work, she stressed that this was a
concern which the Experts shared. In this matter, the work of the two Committees was
synergistic. The Committee of Experts highlighted those member states with a serious
failure in reporting. She had observed that a large number of reports were transmitted to
the Office just before or during the Conference, when governments were urged to submit
their information or otherwise come before the Conference Committee, thus demonstrating
the salutary effect of this approach.

115. In conclusion, the speaker encouraged employers’ and workers’ organizations to submit
comments on Conventions, so that the Committee of Experts could better appreciate how
Conventions were applied not only in law, but also in practice, in a specific national
context. In furtherance of this understanding, she invited the Employer and Worker Vice-
Chairpersons of the Conference Committee once again to meet with the Committee of
Experts during its 2009 November session. She underlined that this could only be of
benefit to the Committee of Experts as it endeavoured to produce a technical legal analysis
that was not a theoretical discourse, but one relating to real world conditions, so that the
mission of the ILO of promoting social justice could be furthered.
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The reply of the Representative of the
Secretary-General

116.

117.

118.

119.

120.

121.

122.

At the very outset, the representative of the Secretary-General wished to thank all those
who had participated in this discussion and to underline its importance for the secretariat in
the discharge of its core responsibilities in supporting the work of the supervisory bodies.
The Chairperson of the Committee of Experts had already responded to certain matters
raised concerning the report of the Committee of Experts and its General Survey. Before
turning to the matters falling within the Office’s responsibility, the speaker wished to
respond to two requests made respectively by IMEC and the Employer members.

IMEC had requested that the Office provide the Conference Committee with an agenda of
work for each session. This concerned the discussion on individual cases concerning the
application of ratified Conventions. At present, the provisional working schedule provided
the Committee with a detailed order of business up until the special sitting concerning
cases of serious failure. Currently, at the end of the last sitting of the day, the secretariat
orally informed the Committee of the cases to be discussed the following day. To respond
to IMEC’s request, the secretariat would immediately take this proposal forward at this
session with a provisional schedule for the discussion of the individual cases that would be
regularly updated. This provisional schedule would be published in a D. document that
would be distributed to the Committee.

The Employer members had called for a greater integration between the Conference
Committee, the Committee of Experts and the LILS Committee of the Governing Body on
certain matters of common interest such as the preparation of the questionnaires
concerning General Surveys. She would bring this proposal to the attention of the LILS
Committee and examine the practical arrangements that could be made depending on the
subject matter to be discussed.

The representative of the Secretary-General then addressed the following matters:
(i) Enhanced synergies between the comments made by the supervisory bodies and ILO
technical cooperation and assistance; (ii) the composition of the Committee of Experts, and
(ii1) the Information document on ratifications and standards-related activities.

Turning to the issue of enhanced synergies between the comments made by the supervisory
bodies and ILO technical cooperation and assistance, the speaker noted that this year, a
number of speakers had underlined once again the importance of the technical assistance
provided by the Office, in relation to the application of international labour standards at the
national level.

This was a major issue for the supervisory bodies and, indeed, the Organization as a whole
especially in the present circumstances. This Committee gave a new impetus in 2005 to the
combination of the supervisory bodies’ work and the Office’s technical assistance as
regards both the submission of reports and the application of ratified Conventions. As
IMEC underlined in its statement, this was a key dimension of the ILO supervisory system.
It was also in line with giving effect to the Social Justice Declaration that the ILO
effectively assisted its Members in their efforts to make progress on a tripartite basis
towards all the strategic objectives.

Concerning the submission of reports, as a number of speakers had noted, since the launch
of the so-called individualized follow-up, some concrete progress had been made. The
Employer members had a question with regard to the “practical steps” which were
introduced last year to increase the technical assistance provided by the Office and to
which reference was made in paragraph 15 of the General Report of the Committee of
Experts. At the outset, she recalled that the Office would present to the November 2009
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session of the Governing Body, an assessment of the arrangements put in place for
individualized follow-up of the comments of the supervisory bodies. This assessment
would detail all the activities carried out by the Office at that date. The practical steps
referred to in the report of the Committee of Experts consisted of upscaling the
mobilization of the entire field structure on the issue so as to increase the frequency of the
follow-up with the Governments concerned throughout the year.

123. Since 2005, on the basis of the report of this Committee, the Office had been sending a
number of letters to the Governments concerned to offer its technical assistance. The
Standards Department had also been contacting the Directors of each field office to draw
their attention to the cases in question. This involved focusing on the countries which
encountered persisting difficulties as well as offering the Department’s support. The
objective was to deliver prompt and relevant assistance to these countries thus enabling
them to submit the reports due in time for their examination by the Committee of Experts.
In the course of September, the Office undertook a second round of follow-up with the
countries which had still not submitted their reports by the deadline of 1 September or
which had not replied to the offer of assistance. A third round of follow-up was carried out
on the basis of the Committee of Experts’ report during the month of February to
encourage Governments to submit the reports before the Conference. Alongside these three
main rounds of follow-up, the Standards Department had numerous contacts with the field
standards specialists concerning the concrete assistance given to member States.

124. In addition, the Standards Department had taken the following steps: (i) together with the
ILO Training Centre in Turin, the Department had designed and implemented a Distance
Training Course on best practice in international labour standards reporting. The pilot
version of this course was held from February to April 2009; (ii) ensuring on a more
systematic basis the participation in the Turin Centre’s training activities of the
governments facing the most profound difficulties with the submission of their reports.
These governments were considered on a priority basis for a fellowship from the Office to
enable them to participate either in the pre-conference course on international labour
standards or through the new distance learning course; and (iii) the Department had
endeavoured to include the most serious cases of failure to submit reports and to give
effect to the comments of the supervisory bodies in the broader ILO technical cooperation
activities, notably in the Decent Work Country Programmes. Furthermore, the Office had
prepared a technical cooperation project aimed at strengthening the implementation of
international labour standards on the basis of the supervisory bodies’ comments. This
project, once funded, would address the difficulties that were most frequently encountered.
Donors’ support on this technical cooperation project would be very important.

125. To respond to the concern raised both by the Employer and the Worker members on the
particular obligation of member States to reply to the comments made by the Committee of
Experts, the speaker agreed that this was an aspect where difficulties persisted and, in fact,
it would be the next phase of the development of individualized follow-up. After the
awareness-raising phase, the Office would focus on the relevance of the information
provided in response to the comments made by the Committee of Experts. The Office
would also give closer consideration to another issue, highlighted by the Committee of
Experts in its report, and underlined by the Employer members: the discharge by
Governments of their constitutional obligation to communicate copies of the reports and
information to representative employers’ and workers’ organizations. The Office would
propose to the Committee of Experts at its next session to better highlight the cases where
Governments had failed to fulfil this important obligation.

126. Turning to the technical assistance provided concerning the application of ratified
Conventions, and more specifically to the question raised by the Employer members as to
the determination of priorities concerning cases in which the need for technical assistance
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had been highlighted by the Conference Committee and the cases which the Committee of
Experts had decided to highlight in its last report, she recalled that the effective delivery of
technical assistance hinged on the governments’ willingness to receive such assistance.
Secondly, this technical assistance could take various forms (on the spot mission,
comments on labour legislation, participation in training activities, advice etc.).
Importantly, identifying cases for technical assistance was an intrinsic element of the
dialogue of both Committees with governments and was essential to improving the
application of ratified Conventions at the national level. Highlighting these cases was
essential to ensuring the effective integration of the comments of the two committees into
ILO technical cooperation and assistance. This was particularly valid for the Committee of
Experts’ comments given their high number (2,506 comments at the last session). It was
therefore useful for the Office if, out of the 2,506 comments made by the Committee of
Experts in its current report, 129 cases were identified as priority cases for the Office as a
whole. Ultimately the identification of such cases would contribute to a more transparent
functioning of the supervisory system and induce the Office to be more proactive and
accountable.

127. In respect of the concerns raised by certain speakers that the Committee of Experts was
still not functioning to its full operating capacity, the representative of the Secretary-
General indicated that at the end of the last session of the Committee of Experts, there had
been five vacancies. Since the beginning of the year, the Office had worked hard to be able
to propose to the Officers of the Governing Body a suitable number of candidates with the
required qualifications. Following the appointment of one new expert at the Governing
Body’s last session, four vacancies still remained to be filled. Further candidates would be
proposed to the Governing Body at its June, and perhaps November 2009 sessions. Hence,
by the beginning of the next session of the Committee of Experts, the number of vacancies
should be further reduced.

128. The Employer members had once again questioned the contents of the information
document on ratifications and standards-related activities prepared by the Office that
accompanied the report of the Committee of Experts. This information document was
prepared under the sole responsibility of the Office, in close consultation with the field
offices and the Turin Centre. As could be seen from paragraph 9(4) of the Committee of
Experts’ General Report, the Experts agreed to keep section IV in its General Report,
merely shortening it to focus on its own interactions with other international bodies.
Following a request made by the Employer members in 2003, a number of topics which
had been previously dealt with in the General Report of the Committee of Experts, were
shifted to the information document as they related to the Office’s activities rather than to
the discharge by the Committee of Experts of its mandate. As a result, the information
document was richer than a simple list of ratifications. In preparing the information
document, the objective of the Office was to summarize all the factual developments
concerning ILO standards-related activities so as to inform the tripartite constituents and
give visibility to these activities. It was the only comprehensive source of information
giving a global picture of the standards-related activities across the Organization rather
than in relation to the actions of particular bodies.
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D. Reports requested under article 19 of
the Constitution

The Occupational Safety and Health Convention
(No. 155) and Recommendation (No. 164), 1981,
and the Protocol of 2002 to the Occupational
Safety and Health Convention No. 155

129. The Committee devoted part of its general discussion to the examination of a General

Survey carried out by the Committee of Experts on the application of the Occupational
Safety and Health Convention (No. 155) and Recommendation (No. 164), 1981, and the
Protocol of 2002 to the Occupational Safety and Health Convention No. 155. The General
Survey took into account information from 123 member States including information in
262 reports communicated by member States under article 19 of the ILO Constitution.
According to its usual practice, the Committee of Experts also made use of available
information in the reports submitted under articles 22 and 35 of the Constitution by those
member States that had ratified Convention No. 155 and the Protocol. Information on
national law and practice in the preparatory work to the Protocol was also taken into
account, as appropriate. Observations and comments received from 28 employers’ and
workers’ organizations, to which government reports were communicated in accordance
with article 23(2) of the Constitution, were also reflected in the General Survey.

Response by the Employer and Worker members

130. The Employer members welcomed the opportunity offered by the General Survey to

131.

132.

133.

discuss occupational safety and health (OSH), which was a core theme of the ILO’s work.
Social dialogue played an important role in this respect, since a high level of OSH could
only be achieved through cooperation between all of the parties concerned. For an OSH
system to function, OSH regulations had to be respected and applied by workers. The
Employer members welcomed the fact that the General Survey reported many positive
developments in different regions of the world. In particular, they appreciated the views
expressed by the Committee of Experts that globalization and the activities of international
enterprises had had a positive impact on the advancement of OSH in developing countries.

Although noting that the ratification rate of Convention No. 155 was above average, with
52 ratifications as of September 2008, the Employer members wondered why a Convention
addressing a subject of such fundamental importance was not more widely ratified. In this
respect, they considered that the information contained in the General Survey on the
obstacles to ratification facing member States was not sufficient to permit further research
into the reasons for this low level of ratification.

In the General Survey the Committee of Experts had repeatedly emphasized the flexible
nature of Convention No. 155 and recalled that member States could, inter alia, exclude
from the application of the Convention certain branches and categories of workers.
However, the Employer members considered that, by indicating that member States which
made such exceptions should progressively include the workers concerned in the near
future, the Committee of Experts was limiting the flexibility of the Convention.

They further considered that the Committee of Experts had not taken into account the fact
that, at the time of the elaboration of Convention No. 155 in 1981, highly developed OSH
systems were already in place in many ILO member States. The Convention not only
created a framework for already existing OSH systems, but also established its own system
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which, due to its specificity, created obstacles to ratification. Although the majority of ILO
instruments on OSH had received the full support of the tripartite constituency, they faced
ratification difficulties in many countries.

134. The Employer members emphasized that OSH was a core concern for employers and their
interest in reducing and preventing occupational accidents and diseases. Employers had the
overall responsibility for creating a safe and healthy working environment and the best
way to secure this objective was through the adoption of a preventive approach. The
development of an OSH culture at the national level in collaboration with governments and
workers was the key to success and society as a whole should adopt and maintain a culture
of improving OSH and supporting the efforts of employers in this respect. However, the
responsibilities incumbent on governments should not be transferred to employers; for
example, in a country without adequate health protection, the Government was responsible
for the development of a health protection system.

135. The fact that the General Survey only focused on three ILO instruments relating to OSH
had allowed the Committee of Experts to examine them in detail. Such a detailed
examination would not have been possible if, for example, all the instruments directly or
indirectly related to OSH had been considered. The Employer members called on the
Governing Body to take this consideration into account when selecting instruments for
future General Surveys.

136. Despite the progress achieved in the field of OSH, the Employer members agreed with the
Committee of Experts that the current global situation was far from satisfactory. In
addition to the immeasurable human suffering caused by occupational accidents and
diseases, their economic cost was estimated at 5 per cent of GDP. In this respect, it was
vital to address the particular challenge relating to OSH faced by small and medium-sized
enterprises (SMEs), which employed the majority of workers worldwide. Another
important challenge was that of the informal economy, which accounted for over 90 per
cent of the workforce in some developing countries. The issue in this respect was more to
find ways of formalizing the informal economy than of applying OSH measures in the
informal economy.

137. The Employer members noted that paragraph 24 of the General Survey seemed to imply
that OSH standards could only be guaranteed through laws and regulations and that there
would be no protection in the absence of ratification of the Convention. Although the
Employer members recognized the importance of laws and regulations in this context, they
were not the only means of achieving appropriate standards, as there were many actors and
types of instruments that could contribute to a good level of OSH.

138. The Employer members emphasized the very low level of ratification of the 2002 Protocol.
This might be due to the nature of the instrument, as in the case of other Protocols. They
recalled that, at the time of the adoption of the 2002 Protocol, they had indicated a
preference for an instrument in the form of a Recommendation. The current low rate of
ratification seemed to confirm that a Recommendation would have been a more effective
instrument. They added that information on the application of Protocols was not easily
accessible in the APPLIS database. This should be remedied as increased visibility could
improve their ratification rate.

139. In view of the importance of comments from workers’ and employers’ organizations
regarding the implementation of OSH standards in practice, the Employer members
regretted that such comments had only been received from 28 workers’ and employers’
organizations in 14 member States. They asked the Office to encourage the social partners
to provide more such comments.
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140. In Chapter 2 of the General Survey, which provided an overview of practice regarding the
scope and possible exclusions from the application of Convention No. 155, the Committee
of Experts had given some examples of workers excluded from OSH protection, including
workers in SMEs, homeworkers and domestic workers. While it was also in the interests of
employers to ensure that OSH standards were applied to all categories of workers, the
exclusions that had been made indicated that there were clear problems regarding the
control and implementation of OSH regulations in relation to these categories of workers
and that capacity for enforcing such regulations needed to be strengthened.

141. According to the General Survey, over half of the ILO’s member States had already or
would adopt national OSH policies, while only 31 of the 52 member States that had
ratified Convention No. 155 had fully complied with this important requirement. The
Employer members therefore concluded that ratification did not necessarily imply better
application of the Convention.

142. With regard to the flexibility provided for in Article 8 of the Convention, the Employer
members supported the statement in paragraph 93 of the General Survey that, in addition to
laws and regulations, other methods consistent with national conditions and practice could
be used to give effect to the Convention, such as collective agreements, guidelines, codes
of practice and technical standards. The possibility of choosing such methods of
implementation gave employers and workers and their organizations an important role to
play in the implementation of the Convention, thereby guaranteeing that real needs were
addressed.

143. In paragraphs 96 to 108 of the General Survey relating to the enforcement of laws and
regulations provided for in Article 9 of the Convention, the Employer members noted the
emphasis placed by the Committee of Experts on the need for an adequate and appropriate
system of inspection, equipped with the necessary material and human resources. In
accordance with the position they had taken during the discussion of the 2006 General
Survey on labour inspection, the Employer members emphasized that a well-functioning
labour inspection system was a necessary precondition for effectively functioning labour
law. Although progress had been made, much still remained to be done in many countries
to ensure that this goal was achieved. They were of the view that the preventive and
monitoring functions of labour inspectorates were as important as their enforcement
functions. They therefore disagreed with paragraph 99, which seemed to imply that
enforcement functions should be given priority. They recalled in this respect that emphasis
on prevention was in line with the new concept of a preventative safety and health culture,
which had become more important and effective over recent years. Employers had an
interest in ensuring that OSH standards were applied; too often deficiencies of application
were caused by a lack of awareness, information and advice.

144. With regard to the overview of education and training on OSH in member States in
accordance with Article 14 of the Convention, the Employer members once again
emphasized the need to take measures to create a preventative safety and health culture.
Although OSH concerns were integrated in the early stages of education in many
countries, this did not seem to be the case in many developing countries, as described in
paragraph 120. This was an important task for the ILO, which should provide these
countries with advice and assistance in this respect

145. The Employer members then turned to the question addressed in paragraph 147 of whether
workers should be able to withdraw from work in situations presenting an imminent and
serious danger to their life and health. This had been hotly debated during the preparatory
work for the Convention. The final solution reflected in the Convention was a compromise,
and the Employer members noted that practice differed from legislation in this respect.
They agreed with the Committee of Experts that there was no unconditional right to
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withdraw from or cease work. With reference to paragraph 149, the Employer members
affirmed that the right to cease work could not be a general right. The size and internal
organization of the enterprise and the capacity of the workers had to be taken into account.
In companies with complex activities, only technical experts could establish whether this
right was appropriately exercised.

146. With respect to the cooperation between employers and workers required by Article 20 of
the Convention, the Employer members drew attention to the practice in the United
Kingdom and New Zealand, whereby employers and workers were free to decide on their
own model of cooperation (with a series of models at their disposal). They considered that
this was preferable to imposing a specific model.

147. In paragraphs 215 to 217 of the General Survey, the Committee of Experts considered that
the question of the provision of OSH measures at no cost to workers, in accordance with
Article 21 of the Convention, should be read in conjunction with Article 16, paragraph 3,
of the Convention, and the requirement that, where appropriate, the employer should
provide adequate protective clothing and equipment. The Employer members did not agree
entirely with the views expressed by the Committee of Experts in this regard, because
Article 21 did not specify who should bear the cost of the OSH measures. In most cases,
this was the responsibility of employers, but situations could be envisaged in which other
institutions, such as state authorities, bore such costs.

148. The Employer members noted that, according to paragraphs 218 and 220 of the General
Survey, the Committee of Experts had assumed that the list of instruments in the appendix
to Recommendation No. 164 had been replaced by the list of instruments contained in the
annex to Recommendation No. 197. Such an assumption contradicted the fact that
Recommendation No. 164 had been considered to be an up to date instrument by the
Cartier Working Party. It would therefore be preferable for the annex to Recommendation
No. 164 to be deleted. Against this background, the Employer members recalled that, in
their view, a regular review mechanism should be established to review the determinations
made by the Cartier Working Party.

149. With regard to the obstacles to the ratification of Convention No. 155 described in
Chapter 4 of the General Survey, while many member States had taken steps to bring their
regulations into compliance with the Convention, many had also encountered obstacles to
ratification. Those member States that intended to ratify the Convention should be
provided with support from the ILO, taking into account the flexibility and scope of the
Convention. In this context, particular account should be taken of the problems
experienced in developing countries related to the practical application of OSH regulations
in SMEs, agriculture and the informal economy. The ILO should provide advice and
develop an advanced application and implementation plan with a view to the ratification of
the Convention. In general, the Employer members would have liked to be provided with
more information on the obstacles to the ratification of Convention No. 155 and the extent
to which they could be removed. They also maintained that support should be provided to
member States wishing to ratify Convention No. 187, which was more up to date.

150. While generally agreeing with the conclusions of the Committee of Experts in the General
Survey, the Employer members wished to make the following points. They regretted, as
indicated in paragraph 289, the limited access to information regarding the application of
the Convention in practice. This was a critical issue, since even the best regulations were
of no value if they were not applied in practice. The Office should therefore pay more
attention to the practical application of Conventions in article 19 questionnaires, and
explicitly address this question to workers’ and employers’ organizations. In
paragraph 292, the Committee of Experts had pointed to a certain level of complacency in
respect of initial exclusions from the scope of the Convention, with the result that there
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appeared to be little change in the exclusions made over time. The Employer members
proposed that, before speaking of complacency, the reasons for maintaining exclusions
should be examined. An examination should also be carried out of the particular instances
in which the exemptions made from the application of the Convention were too limited to
ensure its application in practice. They concurred with the proposal made in paragraph 298
of the General Survey that multinational enterprises (MNEs) could support medium and
small-sized enterprises in taking minimum prevention and protection measures, but added
that account needed to be taken of the role played by confidentiality and competition in the
exchange of information. Moreover, they noted that the OSH networks of MNEs had a
positive influence on developments in the field of OSH.

151. In the view of the Employer members, OSH was of fundamental importance for a
functional working life and labour market. Shortcomings in OSH protection and a high
number of employment injuries represented high costs for enterprises and society at large.
Moreover, the General Survey also showed that many member States that had not ratified
the Convention had high OSH standards. They therefore questioned the conclusion by the
Committee of Experts that the Convention should be actively promoted. In this respect, it
was suggested that those member States that experienced difficulties in ratifying
Convention No. 155 should give priority to the ratification of Convention No. 187.

152. The Worker members indicated that in their view the General Survey was of considerable
stature and contained interesting technical considerations that workers could draw upon for
their action in the field. However, they wished to voice certain concerns. The ILO
Constitution provided that the protection of workers against sickness, disease and accidents
at work was a fundamental element of social justice. This has been confirmed by the
Declaration of Philadelphia in 1944 and the 2008 ILO Declaration on Social Justice for a
Fair Globalization. Concern for OSH was even more relevant today, when millions of
workers around the world were suffering from the consequences of an economic and
financial crisis for which they were not responsible and which would not have affected
them in the same way had the goals of social justice and decent work been achieved. This
issue was clearly related to the subject of the General Survey because, using the economic
crisis as a pretext, savings were often wrongly being made on measures to protect health
and safety at work or to prevent occupational hazards.

153. The Worker members emphasized that the data contained in paragraph 3 of the General
Survey on the number of accidents and deaths due to occupational accidents and diseases
was alarming, firstly because work-related fatalities appeared to be on the increase, and
secondly because the figures provided were most probably significantly underestimates of
the real situation.

154. On a more positive note, the Worker members added that, as a result of global economic
growth and scientific and technological progress, risk-management capacities had
increased and these advances were reflected in standards systems. The particular value of
social dialogue on issues related to safety and health at work had received recognition, at
least formally. Nevertheless, insufficient progress had been made towards decent and safer
working conditions, and the situation in SMEs continued to give rise to concern.

155. The Worker members emphasized that Convention No. 155 and Recommendation No. 164
provided for the adoption, implementation and continuous improvement of national OSH
policies aimed at prevention, rather than compensation, and that these instruments did not
set out many detailed obligations, but rather a methodology based on the accountability of
governments and the social partners, who had to be associated at all stages of the national
policy process in relation to occupational safety and health. In addition, the Convention
contained certain flexibility clauses. Convention No. 155 was therefore a modern
instrument in its design, and was also compatible with voluntary approaches, such as
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corporate social responsibility. Although the Convention had entered into force on
11 August 1983, it had so far only been ratified by 53 member States. The 2002 Protocol
had entered into force on 9 February 2005, but had only been ratified by five member
States. The Worker members noted that the Committee of Experts examined the reasons
for this low rate of ratification in Chapter IV of the General Survey. The obstacles
identified should be addressed through the provision of ILO technical assistance. Lessons
also needed to be drawn from the fact that only 28 national organizations of employers and
workers from 14 member States had made comments on the report.

156. The Worker members were opposed to exclusion clauses. The scope of application of
Convention No. 155 and Recommendation No. 164 should be as broad as possible. They
covered all workers and all branches of economic activity. However, Article 2 of
Convention No. 155 provided for the possibility to exclude, in part or in whole, limited
categories of workers under certain conditions. The possibility to make exclusions
appeared to be used mostly by developing countries, usually for domestic workers. The
Worker members warned against certain practices, such as the designation of service
providers as being self-employed merely to deprive them of OSH protection. Reports from
several countries also referred to workers in the informal economy, who were not covered
by the relevant OSH legislation. The Worker members therefore strongly supported the
view expressed by the Committee of Experts that exclusions should be progressively
phased out. Particular attention should be paid to workers in SMEs, who should not be
excluded from OSH protection, but should be the subject of specific monitoring and
offered technical and/or financial assistance, according to their specific needs.

157. The Worker members considered that OSH legislation should be applicable to the informal
economy. The Committee of Experts had rightly pointed out that the application of
national legislation to the informal economy, where many of the global workforce were
employed, was one of the biggest challenges for many countries. However, OSH was
probably the easiest point of entry for the extension of basic protection at work into the
informal economy. They agreed with the Committee of Experts that governments should
be encouraged to consider the formulation and implementation of strategies and
programmes that could strengthen the protection of workers in the informal economy,
while regretting that no reference had been made to the Employment Relationship
Recommendation, 2006 (No. 198), which was one of the most pertinent instruments in this
respect.

158. The Worker members noted with interest that in many countries specific structures and
mechanisms for consultation with workers and employers had been established relating to
the definition, implementation and review of preventive measures in the area of OSH. It
was important to ensure that these consultations were held in practice and their outcome
followed up.

159. In the field of OSH, the Worker members were in favour of a globally binding strategy and
the imposition of joint responsibility on the ILO’s tripartite constituents. The Plan-Do-
Check-Act model was the core of a coherent national and dynamic policy of prevention.
Such a policy implied the involvement of many actors, beyond purely national or parastatal
entities. The policy also needed to be progressive, and should therefore be subject to an
ongoing review process to allow technological progress to be taken into account. This
required the collection of reliable statistics, institutional support to organize the collection
and processing of data and, in particular the development of specific objectives and the
definition of indicators, possibly with the social partners.

160. The Worker members were in agreement with the Committee of Experts concerning the
importance of reliable statistics and the need for the Office to develop a promotional
strategy with a view to encouraging member States to compile and provide statistics, based
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on international classification systems. However, they felt that it was necessary to go a step
further and develop a methodology anchored in binding guidelines and incorporating
indicators, based on existing good practice and focusing on the five main spheres of action
indicated in Article 5 of Convention No. 155. The proposed guidelines would provide
orientation for ILO technical assistance and labour inspectorates and would be perfectly
adapted to the systemic approach developed by the instruments covered by this General
Survey and by Convention No. 187.

161. The Worker members also emphasized the fundamental role of labour inspectors, who
should be sufficient in number, well trained and engaged in preventive action. As indicated
in the General Survey of 2006 on labour inspection, it was crucial that inspection services
were allocated the necessary material and human resources to be able to function
effectively so that, as a minimum, they had the capacity to inspect workplaces under their
authority with sufficient frequency. The issue of funding for inspection services was a
recurring problem in a number of countries. Some positive developments had, however,
been reported: many countries were in the process of restructuring and modernizing the
labour inspection systems in general and, in some cases, these efforts were specifically
aimed at OSH inspection services. The Worker members noted with particular interest the
good points scheme (“the Smiley scheme”) adopted in Denmark, which made it
compulsory to publish inspection results and the situation with regard to the safety and
health conditions in the enterprise. This approach offered an interesting means of
combining legislation, its enforcement, sanctions and corporate social responsibility.

162. The Worker members agreed with the Committee of Experts that OSH was an area in
which corporate social responsibility could play an important role. This approach rested on
three ideas. Firstly, that investments in preventing risks of occupational accidents and
diseases were productive. Secondly, that prevention was a shared responsibility in which
the workers needed to cooperate in accordance with their means, but that it was those who
had the greatest financial, human and technical resources that had the primary obligation to
respect the law. Thirdly, that corporate social responsibility was part of the solution. They
also agreed that investment in risk prevention should be seen as a productive investment
and that prevention was an area in which the responsibilities had to be shared. Corporate
social responsibility could be part of the solution, as emulation and the educational value
of good corporate practices had to be recognized. However, the primary source of advice
and information on OSH was still the labour inspection services and the various state
agencies. Moreover, the possibility of referring to good corporate practices should not
exempt the government from investing in effective prevention policies accessible to all
enterprises, whatever their size, financial capacity or level of access to information
technology. Many transnational agreements concluded with firms with a European or
global focus related to OSH questions. Although they raised legal issues, such as the
representativeness of the parties, such agreements facilitated dissemination and positive
convergence. However, priority needed to be placed on compliance with the law, collective
agreements and the national practices that were in force. Corporate social responsibility
could only enrich the applicable law in member States.

163. In conclusion, the Worker members expressed their support for the conclusions contained
in the General Survey, while regretting that they were sometimes too weak in view of the
challenges that needed to be addressed for nothing less than the protection of human lives.

Main themes in the ensuing discussion

164. Generally the Survey was well received. According to the Government member of
Belgium the General Survey constituted a real reference book from which a manual for
trainers and vocational schools could be drawn. In the same vein, the Government member
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of Sweden expressed the view that the General Survey was a comprehensive and thorough
product, and particularly an important landmark, as it emphasized the shift from the
prescription of protective measures to prevention as a significant step in the development
of OSH standard setting. The Government member of the Bolivarian Republic of
Venezuela considered the General Survey to provide an appropriate frame of reference for
national systems in terms of prevention and continuous improvement. However, the
Worker member of Canada echoed the concerns voiced by the Worker spokesperson, and
noted that the concluding remarks of the General Survey did not ascribe a major role to
governments nor to the ILO. The ILO should come up with an action plan to define a path
towards the future. In general, the bureaucratic picture given in the General Survey
concerning, for example, various dialogue structures, the right to participation as well as
training and education issues did not paint a complete picture of the real situation. The
follow-up to the report should help to construct a more complete picture. The Worker
member of South Africa added that the conclusions and recommendations of the General
Survey were weak in addressing the ongoing challenges in view of the extremely high
number of deaths, injuries and diseases resulting from poor or unsafe working conditions.

Relevance of the instruments and their approach to
occupational safety and health

16S.

166.

167.

168.

Several speakers emphasized the relevance of the instruments at issue and the approach to
OSH they expressed. The Government member of Algeria stated the issue of worker
protection was more topical than ever, particularly in the light of the estimated data on the
numbers of work-related accidents that occurred each year. The issue of occupational
safety and health needed to be further promoted by the ILO to create general awareness
among all stakeholders, including governments, employers and workers, occupational
doctors and prevention engineers.

The Government member of Belgium highlighted that while referring to some positive
developments, the General Survey also pointed to matters of concern, such as the exclusion
of certain categories of workers from OSH protection, the risks of adverse effects of new
compounds and the emergence of new diseases.

The Government member of Canada supported the primary objective of the instruments
covered by the General Survey, namely to establish a safe and healthy working
environment through the adoption of progressive and coordinated measures at both the
national and enterprise levels, with the full participation of the parties concerned. The
Government of Canada shared the concerns indicated in the General Survey regarding the
high human and economic costs of occupational accidents and diseases and was
determined to improve OSH through the implementation of laws and practices that were in
conformity with the principles set out in the relevant ILO instruments. However, this
constituted a challenge in view of the rapidity of socio-economic and technological
changes. Efforts in this area required specialized knowledge, a vision of OSH that focused
on prevention, the development of tools and initiatives adapted to the size of every
enterprise and the sharing of responsibility between governments, employers and workers.
The adoption of Convention No. 187 and Recommendation No. 197 corroborated the
importance of a culture of prevention. Supplementary efforts to raise awareness were also
needed, especially in relation to young workers. Furthermore, emphasis needed to be
placed on training, activities in support of SMEs, research into the causes of accidents, and
the means of reducing their number and emerging issues, such as musculoskeletal
disorders and violence and stress at work.

The Government member of Cuba stated that OSH standards were extremely relevant to
the work of the ILO in promoting social justice. She reaffirmed that, bearing in mind the
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169.

170.

171.

damaging effects of the economic crisis on productivity, continued emphasis needed to be
given to achieving and maintaining a safe and healthy work environment. The ILO
Declaration on Social Justice for a Fair Globalization included certain OSH standards and
was therefore of relevance to the present General Survey. The General Survey indicated
that significant progress had been achieved in many countries in implementing the
Conventions. The dissemination of information and training for enterprises, trade unions
and workers were examples of preventive measures that had a positive effect in reducing
occupational accidents and diseases. Supervising the implementation of legislation and
other practical OSH measures would also be necessary. A labour inspection system that
functioned efficiently was an important factor in achieving positive results in eliminating
and preventing occupational risks.

The Government member of India emphasized that investment in workplace safety led to
overall increases in profits and productivity, and Convention No. 155, which called for
action in essential areas pertaining to OSH, was therefore of great relevance in promoting a
safe working environment.

The Worker member of India noted that the data on occupational accidents and diseases
compiled in good faith by the ILO on the basis of information provided by governments
did not reflect the reality on the ground, as occupational accidents and diseases were not
reported correctly. In an era of constant job losses, employers were asking workers to
choose between jobs and OSH. Workers were compelled to accept any hazardous job
without protection and risked early death. In most cases, governments lacked the political
will to help workers, letting themselves become subservient to the interests of corporations
and MNEs. Moreover, out of a concern for their public image, governments sometimes
preferred to maintain OSH figures at a moderate level.

The Government member of the Republic of Korea emphasized that OSH was of crucial
importance for the quality of work and human dignity. Convention No. 155 and its national
policy provisions was the most basic Convention in the field of OSH.

Occupational safety and health and
the informal economy

172.

173.

A number of speakers referred to the question of OSH in the informal economy. The
Government member of Cuba stated that there was no reason why the so-called informal
economic sector (economy) should remain on the fringes of national integration policies in
relation to safety and health, as it was in the greatest need of basic protection and standards
for the safety and health of workers. The focus should be on what could be done, even with
limited resources, such as programmes of practical measures to reduce work-related
accidents and diseases. The protection of children was of particular importance as, in a
number of countries, many children worked in the informal sector in extremely dangerous
jobs which should be eliminated and which constituted some of the worst forms of child
labour. Emphasis had been placed on corporate social responsibility with a view, for
example, to establishing effective measures to examine the causes of risks and ways of
removing them from the workplace, as well as providing worker representatives with
opportunities for dialogue so that they could play an active role in improving labour
standards.

The Government member of India stated that the provisions of the Convention allowing for
the exclusion of specific categories of workers from its implementation were particularly
helpful for developing countries that could encounter initial difficulties in ensuring
uniform coverage. Cooperation between management and workers was key to the success
of the Convention. It was also essential for employers to discharge their responsibilities in
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the area of OSH with seriousness and sincerity and for workers to be well informed about,
and aware of, their rights. The General Survey showed that many constituents were rightly
concerned about OSH coverage for workers in the informal sector. It was the primary
responsibility of every national government to extend the benefits of OSH facilities to
workers in all sectors, even though that could be difficult to achieve in the case of informal
sector workers, particularly migrant workers and those in seasonal or temporary jobs. With
continued efforts by governments, OSH policies were shifting in emphasis, ceasing to
focus solely on inspection-related activities and moving towards the development of
collaborative partnerships for better management of OSH at the workplace level. The
promotion of OSH in the informal sector could be achieved to a large extent through
corporate social responsibility and public—private partnership initiatives, together with
government efforts, especially down the supply chain. India enjoyed two advantages for
both employers and workers in terms of ensuring OSH: its lively and active tripartite
mechanisms and its proactive media, particularly at the regional level, which provided
early feedback and could help to ensure corrective actions. While appreciating the
concerns expressed and acknowledging that there were perceived legal gaps regarding the
informal sector, he nevertheless emphasized that no OSH privileges existed for that sector,
and that existing legislation could be extended in specific circumstances through enabling
provisions. India remained strongly committed to, and would continue its efforts towards,
advocating and establishing OSH measures for all workers.

174. The Worker member of India stated that in addition to other problems concerning available
data on occupational accidents and diseases, such statistics did not include deaths and
accidents in the unorganized sector, which remained unprotected in all respects. During the
process of capitalist globalization, the informalization of the formal sector had became
common in all countries, both developed and developing, so as to be able to buy labour at
the cheapest rate, no matter whether the labourers could withstand exploitation or
succumbed to death. Profits had to be ensured in the context of global competition. Due to
this informalization, workers who had previously been covered were now outside the scope
of OSH measures. The informal sector today was by and large bigger (approximately
90 per cent of the workforce in developing countries) and not covered by OSH. The
commercialization of health-care provisions had led to workers dying without health care.
The entire agricultural sector remained unprotected, with regular deaths occurring due to
infection by pesticides. The outsourced workers concerned were not part of the informal
sector, but rather a part of the formal economy, and their status was determined by the
interests of big business. The ILO should examine how soon the majority of these working
people could be covered by OSH measures. Finally, the dumping of chemical hubs in
developing countries, including India, by developed countries was a serious problem.
These were major killers and a danger to OSH. The people would resist and fight the
MNEs, but they needed the ILO’s help for this purpose.

175. The Worker member of Pakistan stated that the Committee of Experts had rightly pointed
to the high number of fatal accidents and injuries at the workplace. However, in practice
far more accidents and occupational injuries occurred than were ever reported in the
informal and rural sectors, which were not covered by the legislation. Both fatal and non-
fatal accidents not only involved unbearable tragedies for the individuals, their families
and sometimes their communities (such as in the case of Bhopal), but also demoralized
other workers on account of the unsafe working conditions.

MNE’s and occupational safety and health

176. A few speakers addressed the role of MNE’s in awareness-raising efforts. The Employer
member of Belgium recalled that, during the discussion in 2003 leading to the adoption of
Convention No. 187, agreement had emerged on the concept of a preventative safety and
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177.

health culture, as defined in Article 1(d) of Convention No. 187. He referred to the
challenges and opportunities which, according to the Committee of Experts, needed to be
taken into account for future action in this area. These included encouraging MNEs to
serve as role models, supporting the implementation of workplace strategies through
corporate social responsibility initiatives and sharing information and extending training
capacities to assist smaller enterprises in the implementation of at least basic preventive
and protective measures. Increased attention should be paid to awareness raising,
promotional efforts, training and adequate OSH information and education, not only by
governments, but also employers’ and workers’ organizations. He emphasized that
voluntary initiatives in the area of OSH which went beyond compliance with national law
had been adopted not only by MNEs, but also by SMEs. He also referred to the recent
creation by the International Organisation of Employers (IOE) of a global OSH network
(GOSH), bringing together companies with the aim of exploring, disseminating and
encouraging good practice in OSH, thereby offering a direct response to the call made by
the Committee of Experts. One particular initiative was the establishment and worldwide
dissemination of an OSH training programme for company managers, with the support of
the ILO Turin Centre. An important element during the 2003 discussion of the Global
Strategy on Occupational Safety had been to “practice what you preach”, which should
also be borne in mind by governments. Governments at all levels in different countries not
only employed a vast number of people, but could also influence millions of enterprises
through large contractors and supply chains by ensuring that effect was given to OSH
legislation, with the focus on prevention. He recalled that these conclusions also called on
the Office to improve the mainstreaming of OSH in other ILO activities and progressively
to apply the integrated approach to all other areas of ILO activities. The challenges that the
Committee of Experts had identified for MNEs applied to the Office, which still had a long
way to go to assume leadership in the field of OSH in its own practices, programmes and
initiatives.

Finally, the Worker member of the Syrian Arab Republic, noting that the Committee of
Experts counted on MNEs to play a dynamic role in OSH, expressed the view that this
could only happen if MNEs combined economic progress with investment in safety. OSH
had to remain the primary concern for the ILO, particularly in view of the increasing
number of occupational accidents.

National practice and ratification prospects

178.

179.

Several speakers provided additional or complementary information regarding national
practice with regard to OSH and the ratification prospects of the relevant instruments. The
Government member of Algeria stated that his country in recent years had taken a series of
measures to improve prevention of occupational hazards. These included the adoption of
standards on the use of chemicals and the establishment of an organizational framework
for consultation and action involving all stakeholders at the enterprise level. The labour
inspectorate had significant prerogatives in relation to OSH and had benefited from
government measures for its modernization and strengthening. The Government would
continue its efforts to protect the fundamental rights of workers and ensure the
implementation of international labour standards.

The Government member of Belgium indicated that his Government should soon ratify
Convention No. 155 and had begun the process of ratifying Convention No. 161. Belgium
and, more generally, the European Union, were developing a global culture of prevention
and national OSH programmes as part of the global European OSH strategy for the
period 2007—12, with the involvement of the social partners.

16 Part One/42 ILC98-RP16-Part One-2009-06-0342-1-En.doc



180. The Government member of Cuba recalled that his country had ratified both Conventions
Nos 155 and 187. The OSH system in Cuba was compatible with the instruments covered
by the General Survey and was based on the general principles of social security and joint
legislative and regulatory provisions that aimed to achieve the physical, mental and social
well-being of workers, as well as to protect corporate wealth by eliminating, controlling or
reducing occupational risks. Such provisions covered all enterprises and all workers. They
emphasized responsibility at all managerial levels within work organizations with a view
to preventing work-related accidents, fires, explosions, diseases and other incidents, and
particularly for the protection of women and children. Trade unions enjoyed broad
participation and decision-making powers, including union inspections, and formed part of
the National Occupational Safety and Health Group, along with representatives of the
central administration of the State and businesses. The Group was competent to design and
propose national strategies to evaluate the level of compliance with OSH programmes and
regulations and worked with similar structures at the provincial and municipal levels to
develop a preventive OSH culture. The national labour inspection system endeavoured to
achieve safety and health for all workers and adopted a preventive approach in its
activities.

181. The Government member of India had ratified ILO Conventions Nos 81, 115, 136 and 174
and encouraging progress was being made towards the ratification of Conventions
Nos 155, 162 and 176. Despite full support for the spirit of those three Conventions, which
was reflected in national legislation, some of their provisions inhibited ratification. The
General Survey rightly pointed out that many member States were making efforts to
implement Conventions even if they had not ratified them. Such States included India,
which was a signatory to the Seoul Declaration on Safety and Health at Work. A major
recent initiative by the Government had been the formulation of a national policy on
safety, health and the working environment, which envisaged a statutory framework on
OSH for all sectors of industry, including the informal sector, and the enactment of
enabling legislation on safety, health and the working environment.

182. The Government member of Iraq said that his country had a specialized OSH centre,
staffed by a range of occupational health experts and equipped with modern facilities to
check workers’ health and ensure they did not fall prey to occupational diseases. The
centre was responsible for carrying out workplace inspections and risk assessments to
verify the safety of equipment and had facilities for diagnosing occupational diseases. It
also ensured that all necessary safety and health precautions were taken in factories and
laboratories. Although Iraq had not ratified Conventions Nos 155 and 187, it had taken
their provisions into consideration in a special chapter on OSH in the draft Labour Code,
which it had prepared with technical assistance from the ILO. The application of these
provisions was the responsibility of the OSH centre. He added that a tripartite labour
inspection committee undertook inspections of workplaces together with specialists from
the centre, and reported to the centre so that any necessary action could be taken.

183. The Government member of the Republic of Korea had hosted the 18th World Congress
on Safety and Health in 2008, which had adopted the Seoul Declaration on Safety and
Health at Work. His Government was strongly committed to improving OSH at the
workplace and reducing occupational accidents and diseases at the national and global
levels in line with the spirit of the Declaration and in accordance with Convention No. 155.
A second five-year Industrial Accident Prevention Plan was being implemented and a third
five-year plan was to be launched in 2010.

184. The Government member of Morocco indicated that the completion of an overarching
legal framework governing OSH and the implementation of the national prevention
strategy would improve prospects for the ratification of Convention No. 155. Action had
been taken to modernize labour inspection and organize awareness-raising campaigns. The

ILC98-RP16-Part One-2009-06-0342-1-En.doc 16 Part One/43



ratification process of the Asbestos Convention, 1986 (No. 162), was almost complete and

several laws had been adopted to improve the implementation of the Benzene Convention,
1971 (No. 136).

185. The Government member of Oman indicated that the laws and regulations of the member
States of the Gulf Cooperation Council (GCC) were generally in conformity with ILO
instruments, that the member States of the GCC had adopted a joint OSH regulation
adapted to the labour market and another set of regulations was being drafted in
cooperation with the ILO. Some of the GCC States were taking steps to ratify Convention
No. 155.

186. The Government member of the United Kingdom referred to the long-standing work
undertaken in the United Kingdom in this area, with legislation dating back to the
1833 Factories Act. He recalled the radical overhaul of OSH legislation that had been
undertaken in the 1970s with the adoption of the Health and Safety at Work Act. The goal-
setting proportionate approach to occupational safety and health set out in the Health and
Safety at Work Act had proven to be successful. Since then, fatalities in the United
Kingdom had fallen by 75 per cent and the number of reported non-fatal injuries had fallen
by 70 per cent. Some of the reduction was related to changes in occupation to less
hazardous industries, but it was nevertheless a substantial achievement. The speaker noted
that, although the intention behind Convention No. 155 was commendable, the prescriptive
language used in some of its Articles meant that the United Kingdom would have to make
a number of time-consuming and ultimately (in his view) unnecessary changes to its law
and practice to ratify the Convention. The Government believed that its health and safety
system already met, and in some cases exceeded, the great majority of provisions set out in
Convention No. 155. The system of national policies, measures and arrangements worked
in practice and was compatible with the Convention. The Government did not consider that
increasing the level of prescription in OSH law and practice in the United Kingdom to
accommodate the Convention would bring safety and health benefits. The OSH system in
the United Kingdom called on employers, workers and their representatives to work
together to achieve health and safety standards, rather than feeling they were merely
fulfilling a bureaucratic exercise. From the point of view of the Government as a regulator,
it was important to deploy a range of interventions to encourage high health and safety
standards. These included enforcement and the appropriate mix of regulation, guidance,
codes of practice and promotional campaigns. The world of work was changing, and this
might be accelerated by the current worldwide economic downturn. The increasing number
of small businesses and the risks that arose in new sectors needed to be taken into account.
In particular, as economies recovered and expanded, this might pose challenges for the
maintenance of health and safety standards, as new businesses were created and new and
inexperienced workers taken on. The new strategy reinforced the importance of some key
areas of work, including the Health and Safety Executive’s efforts to carry out
investigations and secure justice, the need for strong leadership and to customize support
for SMEs. The United Kingdom had been one of the first member States to ratify
Convention No. 187. He added that Conventions such as No. 187 were the way forward
and other member States that had not yet ratified it should consider doing so.

187. The Government member of the Bolivarian Republic of Venezuela indicated that his
Government had ratified Convention No. 155 in 1984 and had reversed the tendency of not
attributing prime importance to the establishment of a safe environment and the protection
of workers’ safety. The right to decent and safe work was included in the Constitution at
the same level as a human right. The participation of workers’ and employers’
organizations had been one of the principal elements in the advancement of OSH, as well
as their rights and duties in the workplace and the obligation to establish OSH committees.
This right covered each and every workplace, where democratically elected delegates were
responsible for prevention. There were currently 83,920 registered delegates responsible
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for prevention and 22,400 OSH committees. The national strategy included promoting the
management of OSH by implementing standards such as those relating to the reporting of
occupational diseases and through the development of OSH programmes providing for
workers’ participation in all phases. Legal requirements to inform and educate included the
obligation of the employer to inform workers in writing of the principles of prevention,
particularly unsafe conditions and exposure to dangerous conditions. The legislative
framework — the Organic Act of 2005 and its Partial Regulations of 2007 — had been
developed in consultation with the social partners. They were supplemented by educational
and training activities on OSH, broad labour inspection and workplace visits in the various
sectors and services, in the public and private sectors, as well as dissuasive sanctions and
incentive measures to overcome violations. In accordance with the provisions of
Convention No. 81, the previous year 28,890 inspections and 13,967 follow-up inspections
covering 2 million workers had been carried out.

188. Among the Worker members, a Worker member of Senegal added the view that
Convention No. 155 provided a clear, practical and effective mechanism to ensure the
safety of workers, but regretted that this approach had not yet been implemented in
practice in his country. Although statistics on occupational accidents and diseases were
greatly needed, they were not available. The concept of occupational diseases was difficult
to apply in practice and the list of occupational diseases needed to be updated. Although
prevention was of key importance, a preventive culture was not part of the mentality in his
country. The role of labour inspection needed to be reviewed and social dialogue had to be
more effective.

189. The Worker member of the Bolivarian Republic of Venezuela indicated that the promotion
of OSH was a fundamental issue and that workers needed to play a central role in raising
awareness of risks and in protection measures, as well as in the fields of training,
organization and supervision. She indicated that, in her country, the Organic Act of 2005
on prevention and conditions in the working environment had transformed the world of
OSH in the country. With reference to the protection of workers and their representatives,
she said that it was envisaged to include provisions in this respect in her country’s
legislation, together with protection from dismissal for prevention delegates, and that
enterprise committees had been established. There were approximately 300,000 prevention
delegates in both the public and private sectors. Risk prevention mechanisms were being
established and OSH was being promoted intensely. The major obstacle was the attitude of
some employers’ sectors, such as the food sector, which not only violated contracts and
jeopardized food sovereignty, but ignored workers’ protection and failed to invest in
technology. She indicated that reflection was needed on the inclusion of health and safety
issues in the collective agreements that were under discussion in her country so as to
protect life and health.

190. Finally, the Worker member of Colombia cautioned that the ratification of Conventions
was one thing, but that strict supervision of their implementation was another. Moreover,
before ratification, the issue should be discussed at the national tripartite level. The Worker
representative of Pakistan indicated that much was needed in Pakistan to strengthen labour
inspection in conformity with Convention No. 155.

The way forward

191. A number of speakers expressed their views with regard to the way forward in this area for
the ILO and its constituents. The Government member of Sweden said that the significance
of work and the working environment for individual health and corporate success had been
very widely discussed recently in Sweden and abroad. Previous research in this area had
concentrated on risk elimination at the workplace, but now attention was turning to a more
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preventive and promotional approach. Paragraph 304 of the concluding remarks was of
special interest as it referred to the economic dimension of OSH. The Committee of
Experts had noted that preventive OSH measures could represent savings to companies and
enhance productivity, and had called for further research in this area. She presented the
main conclusions of recent Swedish research on the work environment as a factor of
competitiveness. There was compelling evidence that sound and systematic initiatives for
improving the work environment would lead to positive results in many areas cherished by
companies, such as the health of their staff. In general, work supported health. At best, the
work environment could promote creativity and give individuals a sense of significance
and context. A healthy work environment improved the health of the individual. An
inclusive workplace also offered the possibility for large numbers of citizens to earn their
living through work. Discussions about the work environment often revolved around the
health and well-being of the individual. Recent research suggested that the effects of the
work environment on quality and productivity could be substantially higher than those
related to personal economics. Economic and demographic challenges should not be
incentives to neglect the issue of the work environment. Emphasis should continue to be
placed on the importance of the work environment for important strategic issues, such as
quality, creativity and social responsibility, and on the fact that a healthy work
environment was a key factor of productivity and competitiveness.

192. The Government member of India considered that global efforts to address OSH concerns
should concentrate on establishing an increasingly safe and healthy working environment
through progressive concerted action at the national and enterprise levels, with the full
involvement of all stakeholders. The work of the ILO in that direction was commendable
and all member States should support the cause.

193. The Government member of the Bolivarian Republic of Venezuela indicated that he was
alarmed by the figures of occupational accidents reported by the ILO and expressed
support for follow-up measures to examine this situation and to promote a culture of
prevention such as the one that was being developed in Venezuela. The ILO should be
creative in assessing how to deal with such serious and urgent occupational accidents,
since the lives of workers were in jeopardy.

194. The Worker members of the Nordic countries, referring to Article 14 of Convention
No. 155 concerning the inclusion of questions of occupational safety and health and the
working environment at all levels of education and training, emphasized the need to
generate, from a very early age, a health and safety culture for future employees so as to
raise their expectations concerning the working environment, wherever they worked. This
was, of course, equally important for future employers and managers. The trade unions had
on several occasions pointed to the importance of improving OSH training at all levels of
the education system. OSH questions were, to some extent, included in vocational
education curricula. But the need to raise awareness and improve knowledge of OSH
issues was equally important for people aiming at more academic careers. The present
focus on OSH mainly in vocational training no doubt reflected the traditional concentration
on the physical and chemical aspects of health and safety issues, rather than organizational
and psychosocial issues. The Nordic trade unions agreed with the conclusion of the
Committee of Experts concerning the importance of broadening access to training and
adequate information and of the integration of OSH at all levels of education. This was one
of the most essential means of achieving decent, safe and healthy working conditions and
working environment. Many member States, including the Nordic countries, needed to
make further efforts to achieve this objective in the years ahead. It was also very important
that today’s employers and managers at all levels received comprehensive OSH training.
Many of the decisions that they made might have profound effects on OSH. At present,
OSH training was too often reserved for safety representatives and members of working
environment committees. In relation to the recording and notification of work-related
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accidents and diseases, satisfactory systems needed to be developed to: (a) prioritize
measures and economic sectors in special need of attention; (b) measure progress and the
effectiveness of OSH systems; (c) continuously update the list of occupational diseases;
and (d) assist enterprises to prevent work-related accidents and diseases. They emphasized
the need to resolve the problem of the inadequacy of statistics. Another important issue
that needed to be addressed was how to deal with the data that had been registered when
the enterprise or occupational health service closed. The conservation of these data might
prove important for statistical purposes and also for the individual employee. Finally, with
regard to Article 4 of Convention No. 155, they noted that, according to the trade union
organizations in Finland, further action was necessary for its full implementation in
Finland.

195. The Worker member of Canada indicated that there was a need to identify the barriers to
the implementation of OSH measures. The main obstacle, therefore, was related to the
effective recognition of the right to organize and freedom of association in many countries.
Much greater emphasis therefore needed to be placed on the link with freedom of
association as an element in the solutions to be developed. With regard to government
reporting on the progressive extension of OSH protection to excluded categories of
workers, he indicated that the follow-up should include more comprehensive issues and be
framed as an ILO plan of action. He added that governments needed to exercise much
more leadership, along with the social partners, the ILO and MNEs. They needed to bring
worker and employer groups together to engage collectively in examining and making
proposals on how best to follow-up to the General Survey.

196. The Worker member of Colombia emphasized that OSH had always been a determining
factor in the quality of life of workers. He said that it was indispensable to pay special
attention to self-employed workers, migrant workers, workers in the informal economy,
and in general those who were least protected due to the decreased value placed on labour
in the capital-labour relationship. He also emphasized the importance of labour inspection
in implementing OSH, although Ministries of Labour and labour inspectorates were often
not appropriately funded, especially in Colombia, where there was no Ministry of Labour.
Moreover, it was indispensable to ensure the communication of information and guidance
to facilitate sound OSH policies designed to ensure that workers and employers took the
necessary action. He indicated that workers shared the concerns of the Committee of
Experts on the manner of ensuring OSH when two or more employers were engaged in
certain workplaces, and that this was a growing concern due to frequent reported abuses,
including fictive contracts, associated work cooperatives and subcontracting in general. He
also agreed with the conclusions of the General Survey calling for a positive environment
with prospects for the future in which OSH would no longer be a mere hope, and would be
translated into reality. He emphasized in this respect that the promotion of OSH was a
shared responsibility among the tripartite partners and a challenge.

197. The Worker member of France said that the General Survey focused attention on the
question of OSH in a world of industry, trade and services that was being completely
restructured, resulting in the current systemic crisis, which was having a negative impact
on OSH. Following the adoption of the Convention, hundreds of millions of workers from
rural areas had entered the industrial sector and services without adequate training. The
Protocol took into account industrial change and its economic consequences, but the use of
new products and processes was still poorly understood. It was therefore important to
ensure that accidents or diseases whose cause had not yet been formally established, but
which might be suspected, were declared. The tragic experience of asbestos showed the
relevance of the precautionary principle. Workers needed to be able to exercise the right of
withdrawal while awaiting protective measures, and should not suffer prejudice for
reporting dangerous situations. Occupational safety and health committees should be
generalized. Regulations relating to public procurement should highlight the observance of
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OSH standards as a mandatory requirement for the award of a contract, as well as
compliance with the ILO’s fundamental and priority Conventions. It was not right that
workers should have to risk their lives or health in the workplace. Observing safety
precautions could considerably reduce the number of accidents. It was the responsibility of
the employer to establish rules and prevention and protection measures. Nevertheless,
workers themselves and their unions needed to be involved and had the right to intervene
in the organization of prevention and safety, participate in OSH committees and implement
the right to cease work. Finally, the role of labour inspection was also essential: inspectors
needed to be able to prepare a list of safety requirements where necessary, verify their
implementation in full independence and impose penalties for inaction. The ILO had
adopted a large number of instruments, particularly at the sectoral level, which should be
fully taken into account in national laws. MNEs also needed to export best practices. At the
national level, a culture of safety and health should be developed in all workplaces. The
absence of local laws did not justify inaction of employers at the workplace, which was
entirely their responsibility. Considerable progress still needed to be made worldwide, and
particularly in France, which had not yet ratified the Convention and only had ratified five
of the 18 Conventions covered by the Promotional Framework for Occupational Safety and
Health Convention, 2006 (No. 187). In the absence of legislation, employers and workers
could nevertheless put in place preventive and protective measures, and this actually
occurred in practice. However, the basic principles should be included in mandatory,
binding and enforceable standards.

198. The Worker member of Pakistan emphasized that it was the duty of the State and
employers to protect the health and life of workers against accidents and occupational
diseases. The lack of safety caused a great loss of skilled labour and affected productivity,
bringing financial burdens on enterprises. As only 52 member States had ratified
Convention No. 155, the others should demonstrate their commitment to decent work and
the safety and health of workers by ratifying this important Convention. Legislation in line
with Convention No. 155 and Recommendation No. 164 needed to be adopted and
effective enforcement machinery established in accordance with Convention No. 81.
Education and training programmes for workers and employers needed to be extended and
strengthened, with information being disseminated widely among the stakeholders. Data
needed to be collected on accidents and their causes and prevention measures adopted by
governments and management. There also needed to be a transparent system for holding
delinquent employers accountable. He added that it was important to develop social
dialogue on OSH in both bipartite and tripartite contexts, and to develop research and
publications on labour inspection and social security institutions. Moreover, a safety
culture needed to be developed by training trade union trainers in OSH. The ILO should be
more proactive in extending technical assistance to governments and the social partners,
and the resources of the SafeWork Department should be strengthened in this regard. With
regard to the remarks made by the Employer members in relation to the role of labour
inspection, he did not agree that the advisory functions of the labour inspectorate should
override its enforcement functions. It was the State’s responsibility to ensure the
implementation of Conventions, laws and regulations. The payment of damages and costs
should be overseen by the State so as to impose an effective deterrent on enterprises. With
regard to the right to withdraw in the event of imminent danger, he indicated that this was
a recognized right in many countries. He provided information on the strategy followed by
trade unions in his country for the promotion of a safer work culture through collective
bargaining, continuous education and training programmes, and by influencing the
Government. Protection should be extended to workers in the informal economy, including
the rural sector and SMEs. Short- and long-term plans needed to be devised in this regard.

199. The Worker member of South Africa considered that greater emphasis should be placed on
the rights of workers and the obligations of employers in relation to OSH. Trade unions
should participate in policy formulation to ensure the establishment of joint health and
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safety programmes, including awareness raising. He said that there were deliberate
attempts in certain workplaces by employers to ignore trade unions as stakeholders in
improving compliance with OSH laws and regulations. Trade union representatives should
be involved in providing written evidence of risk assessment, health and safety, inspection
and the investigation of accidents to avoid their repetition. Greater emphasis needed to be
placed on: (1) promoting the further development of the OSH national action plans,
involving the social partners and relevant ministries and departments; (2) promoting
workplace prevention measures through the development of health and safety policies and
health and safety management systems involving workplace health and safety
representatives and committees; and (3) giving consideration in SMEs, where health and
safety committees were not established, to regional and roving safety representatives. If all
these were put into effect, the number of deaths and diseases would be minimized.

200. The Worker member of the United States was of the view that the ratification of
Conventions, the promulgation of standards, the passage of laws or the establishment of a
government agency for the protection of the health and safety of workers would not in and
of themselves make workers safe. The reality was that proper funding and staffing levels
were essential elements of any system designed to monitor workplace safety and health.
Emphasis needed to be placed on the strengthening and development of meaningful
institutional capacity in public agencies in developed as well as developing countries. He
added that the very nature and design of Convention No. 155, Recommendation No. 164
and the Protocol allowed for changes and growth and the desire to continually improve
OSH standards. The greater emphasis placed on the development of ergonomic standards
in the workplace was a major area of opportunity for the advancement of OSH in the sense
that, as technology continued to progress, so did the pace of work, thereby increasing the
number of workplace injuries due to repetitive motion. Injuries such as carpal tunnel
syndrome and trigger finger could be lessened significantly through the promulgation of
simple ergonomic standards, which needed to be constantly reviewed and updated due to
the reality of technological advances and ever-changing production techniques. Emphasis
on OSH needed to be maintained in view of the “plateau” effect in statistics on fatal and
non-fatal accidents and diseases mentioned in the General Survey. It would also be
beneficial to assess the impact of immigration on the reporting of occupational accidents
and diseases. For example, in recent years, the number of workplace injuries and fatalities
had increased among immigrant populations because they were less likely to take action to
redress injustice for fear of retaliation, thereby exacerbating the reality of under-reporting.
Finally, he recalled that labour representation had a direct and significant impact on OSH.
Organized labour was actively engaged at all levels of government to bring about
improvements in workers’ safety and health through collective action. A workforce with
professional worker representation was a better educated workforce and was more likely,
regardless of immigration status, to exercise rights and to report and seek remediation of
unsafe working conditions. Studies had shown that better standards of health and safety
were achieved in a unionized environment and that levels of compliance were lower in
non-unionized workplaces.

Final remarks

201. The Employer members welcomed the discussion of the General Survey and emphasized
that it was important to ensure the extension of an effective OSH culture. Indeed, the most
important aspect was to raise awareness of this essential objective, which should be done at
an early age in the context of education and training in accordance with the activity and
size of the enterprise. Perhaps less importance should be attached to the issue of
ratification or to the constant development of new regulations in the various forms that
they took, such as codes of practice, of which there were many examples at both the
national and international levels, promoted by such international bodies as the CIS, the ISO
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and the European Agency for Safety and Health. In its work on OSH, the ILO needed to
draw more fully on the experience of national and international occupational safety and
health institutions. It was also important to ensure that labour inspection systems operated
effectively. Moreover, even where inspection systems had reached a high level, they still
needed to be continually adapted to technological developments. The Employer members
emphasized that OSH was an absolute priority and that it was not acceptable to use the
current financial crisis as a pretext for letting OSH standards fall. They observed that many
countries that had not ratified Convention No. 155 had a high standard of OSH. They
therefore expressed doubts about the conclusion reached by the Committee of Experts that
further action should be taken to promote the ratification of the Convention. Indeed,
information should be gathered on the obstacles impeding the ratification of Convention
No. 155. Should obstacles persist to the ratification of Convention No 155, it might be
preferable to promote the ratification of Convention No. 187. In conclusion, the Employer
members emphasized that all parties, governments, employers and workers alike, needed
to assume their responsibilities in the field of OSH, and that the blame for specific
accidents could not normally be attributed to a single party.

202. The Worker members thanked the speakers from the three groups and indicated that the
discussion had been rich in information and that greater efforts were needed to promote
Convention No. 155. While Convention No. 187 usefully supplemented the provisions of
Convention No. 155, ratification of the former could not be considered as an alternative to
ratification of the latter. The obstacles to ratification that had been reported could be
removed through social dialogue and ILO technical assistance. The existence of legislation
and good practice could not exempt a member State from ratifying an ILO instrument. It
was essential to further promote the development, in collaboration with the social partners,
of national plans of action containing sectoral plans in the field of OSH. It was also
essential, especially in the context of the crisis, to reinforce the training and the capacity of
labour inspection services to take action and to implement coherent policies among the
various ministries concerned. Conventions Nos 81 and 129 were fundamental in this
regard. Workers and their representatives needed to be involved in implementing
preventive measures and risk management at the enterprise level, as well as in the
development of safety and health policies covering small companies, subcontractors and
the informal sector. SMEs needed to be assisted, not excluded. The Office needed to
increase its efforts in the areas of training, the provision of assistance and international
cooperation, and to follow up on the idea of developing specific indicators for occupational
safety and health. Many governments had emphasized the fact that the implementation of
preventive safety and health policies resulted in increased competitiveness. Indeed, the
absence of protection involved costs and this should be taken into account in indicators.

K ok ok

203. With respect to the General Survey on occupational safety and health, the Chairperson of
the Committee of Experts welcomed the numerous positive responses, as well as the many
valuable comments and suggestions made. She shared the views expressed that it would
have been helpful to have more information on OSH in practice. More accurate data and
statistics would probably have enabled the Committee of Experts, as requested by the
Worker members, to be more emphatic in its conclusions. She also agreed with the
Employer members that it would have been useful and relevant to have further information
as regards the obstacles to ratification. She also welcomed the initiative taken by the IOE
to set up a global network on OSH (GOSH) that would bring together MNEs with the goal
of exploring, disseminating and encouraging good practice.

204. With reference to the question raised by the Employer members regarding the application
and monitoring of the flexibility clauses in the Convention, the Chairperson of the
Committee of Experts noted that in monitoring the use of these flexibility clauses, and in
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the context of a continuing dialogue, the Committee of Experts had always been and would
continue to be sensitive to the needs of countries that made use of them. As regards the
reference by the Employer members to the conclusions in the General Survey related to the
annex to Recommendation No. 164, the Chairperson noted that this annex included a list of
instruments relevant for OSH. Without questioning the decision by the Cartier Working
Group that Recommendation No. 164 was up to date, she stated that the subsequent
adoption of a new list of OSH instruments in the annex to Recommendation No. 197 had
caused the old list of instruments in the annex to Recommendation No. 164 to be replaced.
She also welcomed the information that the Officers of the Committee would develop
conclusions on the basis of the discussions held in the Conference Committee. These
conclusions would no doubt reflect these and other issues raised during the discussion of
the General Survey and address the calls for proposed follow-up action by the ILO and its
constituents in order to bring action forward in the area of OSH. She concluded by
encouraging employers’ and workers’ organizations to submit comments on the
application of Conventions, so that the Committee of Experts could better appreciate how
Conventions were applied not only in law, but also in practice, in specific national
contexts. In furtherance of this understanding, she invited the Employer and Worker Vice-
Chairpersons of the Conference Committee once again to meet with the Committee of
Experts during its session in November 2009. She added that the Committee of Experts
endeavoured to produce a technical and legal analysis that was not a theoretical discourse,
but one relating to real world conditions, so that the mission of the ILO of promoting social
justice could be furthered.

205. In her reply, the representative of the Secretary-General noted that there were three issues
arising from the discussion on the General Survey that she wanted to address: first, as
regards the question of recording and notification, the need for accurate and reliable
statistical information on the actual impact of OSH had been emphasized by the Employer
members and echoed by many other speakers. This was an area where further concerted
efforts were required by all parties concerned, not only for developing the required
recording and notification systems, but also the required methodological tools. In this
respect, she had taken due note of the proposal made by the Employer members to promote
the ratification of the Protocol to Convention No. 155 by giving it increased visibility in
the APPLIS database. Secondly, due note had also been taken of the proposal made by the
Worker members to develop a methodology for the collection of data related to OSH with
guidelines and indicators, based on existing good practice and covering the five main
spheres of action mentioned in Article 5 of Convention No. 155. She indicated that, in her
view, the development of indicators in the area of OSH should be discussed in the context
of the development of decent work indicators. It would also have to be addressed in the
context of reporting under Convention No. 187, which requires national programmes to
include indicators of progress. Finally, note had been taken of the numerous calls for a
more proactive approach by the ILO to provide technical assistance to member States to
overcome obstacles to the ratification of Convention No. 155. She undertook to ensure that
all the interested departments, including field offices, carried out the necessary follow-up.

Conclusions on the General Survey on
occupational safety and health

206. Following the discussion and the high level of exchange that took place in the Committee
on the General Survey on occupational safety and health, the Committee decided to
formulate the following conclusions. It considered that the General Survey was a valuable
reference document not only for the tripartite constituents but also for trainers and
vocational schools.
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207. The Committee recalled that the ILO Constitution provided for the protection of workers
against sickness, disease and accidents at work as a fundamental element of social justice.
This had been confirmed by the Declaration of Philadelphia and the Social Justice
Declaration. The Committee noted the data contained in the Committee of Experts’ report
on the high human and economic costs of occupational accidents and diseases. While it
welcomed the comprehensive analysis of the legislative framework for occupational safety
and health in the world, it regretted the lack of up to date data on occupational accidents
and diseases.

208. The Committee also noted the common agreement that occupational safety and health was
and remained a subject matter of fundamental importance for all parties concerned also in
the present context of the financial and economic crisis. It recognized that occupational
safety and health was of crucial importance for the quality of work and human dignity. The
Committee also considered that investment in workplace safety was a key factor in
productivity and competitiveness and that Convention No. 155 was important in the
promotion of a safe and healthy working environment. In this regard, the Committee
stressed that all tripartite constituents — governments, employers and workers and their
organizations — had an important role to play in promoting a preventative safety and health
culture and this required concerted action at national and enterprise levels.

209. Considering the importance of the instruments in question, the Committee considered that
the ILO should adopt an action plan on occupational safety and health as recommended by
the Governing Body which should include, inter alia, the following:

(a) The Office should complete the information provided by the Committee of Experts on
obstacles to ratification of the relevant instruments and provide technical assistance as
appropriate to member States of the ILO to address these obstacles. In addition, the
Office should develop a strategy for the promotion of the ratification and the effective
implementation of the Occupational Safety and Health Convention, 1981 (No. 155),
its 2002 Protocol and/or the Promotional Framework for Occupational Safety and
Health Convention, 2006 (No. 187).

(b) Collect, evaluate and disseminate statistical data on occupational safety and health.
The Committee invited all parties concerned, including governments, employers and
workers and their organizations, public officials and labour inspectors and the ILO
and its field offices, to cooperate in this regard.

(c) Promote a preventative safety and health culture aimed at sensitizing all levels of the
workforce and management.

(d) Develop a methodology for evaluating occupational safety and health in practice,
including specific occupational safety and health indicators.

() Conduct empirical studies on the economic impact of occupational safety and health
standards.

(f) Broaden access to occupational safety and health education and training, integrate it
at all levels of education and ensure that at the enterprise level, occupational safety
and health training included not only occupational safety representatives but also
managers and employers.

(g) Promote and disseminate best practices in the field of occupational safety and health
prevention.
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(h) Examine ways of addressing the challenges faced for the implementation of
occupational safety and health measures by SMEs and the informal economy to
enable them to put occupational safety and health measures in place.

(i) Develop systems concerning recording and notification of occupational accidents and
diseases, to:

(i) prioritize measures and economic sectors in special need of attention;

(i1) measure progress and the effectiveness of Occupational Safety and Health
systems;

(iii) continuously update the list of occupational diseases; and

(iv) assist enterprises to prevent work-related accidents and diseases.

E. Compliance with specific obligations

210.

211.

212.

213.

The Worker members emphasized that the serious failures by member States to fulfil their
obligations impeded the proper functioning of the supervisory system and allowed the
countries concerned to take unfair advantage of this non-compliance with their obligations,
as it was impossible to review national law and practice. They noted that the individual
cases that would soon be discussed were of a different nature, but that the failures
considered so far were much more serious. Member States should take all possible steps to
meet their obligations by having recourse, if necessary, to the technical assistance of the
ILO.

The Employer members recalled that the obligation to submit reports constituted a
fundamental element of the ILO supervisory system. These obligations were intended to
prevent governments that had neglected their reporting duties from obtaining an undue
advantage. Compliance with reporting obligations was essential for dialogue between the
ILO supervisory system and member States on the implementation of ratified Conventions.
Any form of failure to comply with these obligations therefore constituted a serious failure
in the supervisory system. They noted with interest that the report of the Committee of
Experts offered a better understanding of some of the reasons for the failure by member
States to fulfil their reporting and other standards-related obligations. It was also to be
welcomed that a number of African countries had explained their difficulties during the
discussion. The Employer members suggested that an approach should be adopted under
which less emphasis was placed on the out of date Conventions, as identified by the
Governing Body. Finally, they strongly encouraged member States to request technical
assistance from the Office where issues of capacity arose in relation to compliance with
reporting and related obligations.

In examining individual cases relating to compliance by States with their obligations under
or relating to international labour standards, the Committee applied the same working
methods and criteria as last year.

In applying those methods, the Committee decided to invite all governments concerned by
the comments in paragraphs 27 (failure to supply reports for the past two or more years on
the application of ratified Conventions), 32 (failure to supply first reports on the
application of ratified Conventions), 36 (failure to supply information in reply to
comments made by the Committee of Experts), 87 (failure to submit instruments to the
competent authorities), and 99 (failure to supply reports for the past five years on
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unratified Conventions and Recommendations) of the Committee of Experts’ report to
supply information to the Committee in a half-day sitting devoted to those cases.

Submission of Conventions, Protocols and
Recommendations to the competent authorities

214.

215.

In accordance with its terms of reference, the Committee considered the manner in which
effect was given to article 19, paragraphs 57, of the ILO Constitution. These provisions
required member States within 12, or exceptionally 18, months of the closing of each
session of the Conference to submit the instruments adopted at that session to the authority
or authorities within whose competence the matter lay, for the enactment of legislation or
other action, and to inform the Secretary-General of the ILO of the measures taken to that
end, with particulars of the authority or authorities regarded as competent.

The Committee noted from the report of the Committee of Experts (paragraph 85) that
considerable efforts to fulfil the obligation to submit had been made in certain States,
namely: Grenada, Namibia and Peru. In addition, the Committee received information
about the submission to the National Assembly or the ratification of recent Conventions by
four governments, namely: Burkina Faso, Chad, Senegal and Spain.

Failure to submit

216.

217.

218.

219.

The Committee noted that in order to facilitate the work of the Committee, the report of the
Committee of Experts mentioned only the governments which had not provided any
information on the submission to the competent authorities of instruments adopted by the
Conference for seven sessions at least (from the 88th Session in May—June 2000 to the
95th Session in May—June 2006). This time frame was deemed long enough to warrant
inviting Government delegations to the special sitting of the Conference Committee so that
they may explain the delays in submission.

The Committee further noted the regret expressed by many delegations at the delay in
providing full information on the submission of the instruments adopted by the Conference
to parliaments. Delays from other relevant agencies than the ministries of labour were
evoked. Some governments had requested and obtained the assistance of the ILO to clarify
how to proceed and to complete the process of submission to national parliaments in
consultation with the social partners.

The Committee expressed concern at the failure to respect the obligation to submit
Conventions, Recommendations and Protocols to national parliaments. It also recalled that
the Office could provide technical assistance to contribute to compliance with this
constitutional obligation.

The Committee noted that the 46 countries were still concerned with this serious failure to
submit the instruments adopted by the Conference to the competent authorities, that is,
Antigua and Barbuda, Bahrain, Bangladesh, Bosnia and Herzegovina, Cambodia,
Cameroon, Cape Verde, Central African Republic, Chile, Comoros, Congo, Cote
d’Ivoire, Croatia, Democratic Republic of the Congo, Djibouti, Dominica, Equatorial
Guinea, Gambia, Georgia, Ghana, Guinea, Haiti, Ireland, Kazakhstan, Kenya,
Kiribati, Lao People’s Democratic Republic, Libyan Arab Jamahiriya, Mozambique,
Nepal, Papua New Guinea, Paraguay, Rwanda, Saint Kitts and Nevis, Saint Lucia,
Saint Vincent and the Grenadines, Sierra Leone, Solomon Islands, Somalia, Sudan,
Tajikistan, The former Yugoslav Republic of Macedonia, Turkmenistan, Uganda,
Uzbekistan and Zambia. The Committee hoped that appropriate measures would be taken
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by the governments and the social partners concerned so that they could bring themselves
up to date, and avoid being invited to provide information to the next session of this

Committee.

Supply of reports on ratified Conventions

220. In Part II of its report (Compliance with obligations), the Committee had considered the
fulfilment by States of their obligation to report on the application of ratified Conventions.
By the date of the 2008 meeting of the Committee of Experts, the percentage of reports
received was 70.2 per cent, compared with 65.0 per cent for the 2007 meeting. Since then,
further reports had been received, bringing the figure to 78.0 per cent (as compared with

Failure to supply reports and information on the

73.2 per cent in June 2007, and 75.4 per cent in June 2006).

application of ratified Conventions

221. The Committee noted with regret that no reports on ratified Conventions had been supplied
for the past two years or more by the following States: Cape Verde, Guinea, Guinea-
Bissau, Sierra Leone, Somalia, United Republic of Tanzania (Zanzibar), Togo,
Turkmenistan and United Kingdom (British Virgin Islands and Falkland Islands

222.

(Malvinas)).

The Committee also noted with regret that no first reports due on ratified Conventions had

been supplied by the following countries:
Antigua and Barbuda
—  since 2004: Conventions Nos 161, 182;

Armenia

—  since 2007: Conventions Nos 14, 150, 160, 173;

Dominica

—  since 2004: Convention No. 169;

—  since 2006: Convention No. 147,
Equatorial Guinea

—  since 1998: Conventions Nos 68, 92;
Kyrgyzstan

—  since 1994: Convention No. 111;

—  since 2006: Conventions Nos 17, 184;
Liberia

—  since 1992: Convention No. 133;
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Saint Kitts and Nevis

—  since 2002: Conventions Nos 87, 98;

—  since 2007: Convention No. 138;

Saint Lucia

—  since 2002: Convention No. 182;

Sao Tome and Principe

—  since 2007: Conventions Nos 135, 138, 151, 154, 155, 182, 184;
Seychelles

—  since 2007: Conventions Nos 73, 144, 147, 152, 161, 180;
Tajikistan

—  since 2007: Convention No. 182;

The former Yugoslav Republic of Macedonia

—  since 2004: Convention No. 182;

—  since 2007: Convention No. 144;

Turkmenistan

—  since 1999: Conventions Nos 29, 87, 98, 100, 105, 111.

It stressed the special importance of first reports on which the Committee of Experts based
its first evaluation of compliance with ratified Conventions.

223. In this year’s report, the Committee of Experts noted that 46 Governments had not
communicated replies to most or any of the observations and direct requests relating to
Conventions on which reports were due for examination this year, involving a total of
519 cases (compared with 555 cases in December 2007). The Committee was informed
that, since the meeting of the Committee of Experts, 18 of the Governments concerned had
sent replies, which would be examined by the Committee of Experts at its next session.

224. The Committee noted with regret that no information had yet been received regarding any
or most of the observations and direct requests of the Committee of Experts to which
replies were requested for the period ending 2008 from the following countries: Bolivia,
Burundi, Cape Verde, Congo, Czech Republic, Dominica, Equatorial Guinea,
Gambia, Guinea, Guinea-Bissau, Guyana, Islamic Republic of Iran, Ireland,
Kyrgyzstan, Lao People’s Democratic Republic, Liberia, Nigeria, Paraguay, Russian
Federation, Saint Kitts and Nevis, Saint Lucia, Sao Tome and Principe, Sierra Leone,
Solomon Islands, United Republic of Tanzania, Thailand, Togo, Uganda and United
Kingdom (Bermuda, British Virgin Islands, Falkland Islands (Malvinas), Gibraltar,
St Helena).

225. The Committee noted the explanations provided by the Governments of the following
countries concerning difficulties encountered in discharging their obligations: Bangladesh,
Cape Verde, Central African Republic, Czech Republic, Haiti, Liberia, Mozambique,
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226.

Papua New Guinea, Sudan, Togo, Uganda and United Kingdom (Bermuda, British
Virgin Islands, Falkland Islands (Malvinas), Gibraltar, St Helena).

The Committee stressed that the obligation to transmit reports was the basis of the
supervisory system. It requested the Director-General to adopt all possible measures to
improve the situation and solve the problems referred to above as quickly as possible. It
expressed the hope that the subregional offices would give all due attention in their work in
the field to standards-related issues and, in particular, to the fulfilment of standards-related
obligations. The Committee also bore in mind the reporting arrangements approved by the
Governing Body in November 1993, which came into operation from 1996, and the
modification of these procedures adopted in March 2002 which came into force in 2003.

Supply of reports on unratified Conventions
and Recommendations

227.

228.

The Committee noted that 262 of the 492 article 19 reports requested on the Occupational
Safety and Health Convention, 1981 (No. 155), the Occupational Safety and Health
Recommendation, 1981 (No. 164), and the Protocol of 2002 to the Occupational Safety
and Health Convention, 1981, had been received at the time of the Committee of Experts’
meeting, and a further nine since, making 55.1 per cent in all.

The Committee noted with regret that over the past five years none of the reports on
unratified Conventions and Recommendations, requested under article 19 of the
Constitution, had been supplied by: Cape Verde, Democratic Republic of the Congo,
Gambia, Guinea, Kyrgyzstan, Liberia, Russian Federation, Saint Kitts and Nevis, Sao
Tome and Principe, Seychelles, Sierra Leone, Somalia, Tajikistan, The former
Yugoslav Republic of Macedonia, Timor-Leste, Togo, Turkmenistan, Uganda,
Uzbekistan and Vanuatu.

Communication of copies of reports to employers’
and workers’ organizations

229.

The Committee noted this year that the Governments of Bangladesh and Saint Vincent
and the Grenadines had failed to indicate, over the past three years, whether they had
communicated, in accordance with article 23(2) of the Constitution, copies of reports
supplied under article 22 to the ILO, to the representative organizations of employers and
workers.

Application of ratified Conventions

230.

231.

The Committee noted with particular interest the steps taken by a number of governments
to ensure compliance with ratified Conventions. The Committee of Experts listed in
paragraph 54 of its report new cases in which governments had made changes to their law
and practice following comments it had made as to the degree of conformity of national
legislation or practice with the provisions of a ratified Convention. There were 49 such
cases, relating to 40 countries: 2,669 cases where the Committee of Experts was led to
express its satisfaction with progress achieved since it began listing them in 1964. These
results were tangible proof of the effectiveness of the supervisory system.

This year, the Committee of Experts listed in paragraph 57 of its report, cases in which
measures ensuring better application of ratified Conventions had been noted with interest.
It noted 213 such instances in 103 countries.
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232.

At its present session, the Conference Committee was informed of other instances in which
measures had recently been or were about to be taken by governments with a view to
ensuring the implementation of ratified Conventions. While it was for the Committee of
Experts to examine these measures, the present Committee welcomed them as fresh
evidence of the efforts made by governments to comply with their international obligations
and to act upon the comments of the supervisory bodies.

Specific indications

233.

The Government members of Bahrain, Bangladesh, Cambodia, Cape Verde, Central
African Republic, Comoros, Congo, Cote d’Ivoire, Czech Republic, Djibouti, Haiti,
Islamic Republic of Iran, Ireland, Kenya, Kiribati, Liberia, Mozambique, Nepal,
Nigeria, Papua New Guinea, Paraguay, Russian Federation, Sudan, United Republic
of Tanzania, United Republic of Tanzania (Zanzibar), Timor-Leste, Togo, Uganda and
United Kingdom (Bermuda, British Virgin Islands, Falkland Islands (Malvinas),
Gibraltar, St Helena), had promised to fulfil their reporting obligations as soon as possible.

Special sitting concerning the application by Myanmar
of the Forced Labour Convention, 1930 (No. 29)

234.

The Committee held a special sitting concerning the application by Myanmar of
Convention No. 29, in conformity with the resolution adopted by the Conference in 2000.
A full record of the sitting appears in Part Three of the report.

Special cases

235.

236.

The Committee considered it appropriate to draw the attention of the Conference to its
discussion of the cases mentioned in the following paragraphs, a full record of which
appears as Part Two of this report.

As regards the application by the Islamic Republic of Iran of the Discrimination
(Employment and Occupation) Convention, 1958 (No. 111), the Committee noted the
statement of the Government representative and the discussion that followed. The
Committee noted that the Committee of Experts had raised a number of issues, including:
the lack of any improvement in the social dialogue situation in the country; the need for
information on the practical measures to implement the national plans and policies relevant
to equality in employment and occupation, and the results achieved; the situation of
women in vocational training and employment; discriminatory job advertisements;
discriminatory laws and regulations; the situation of unrecognized religious minorities, in
particular the Baha’i, and ethnic minorities; and the importance of accessible dispute
resolutions mechanisms. The Committee of Experts, noting the Government’s indication
that a comprehensive bill prohibiting any form of discrimination in employment and
education had been drafted, had expressed the hope that every effort would be made to
adopt in the near future a comprehensive law on non-discrimination which was fully in
conformity with the Convention. The Committee took note of the Government’s statement
that it would provide full information, including detailed statistics, on all the issues raised
by this Committee in 2006 and 2008 and by the Committee of Experts. The Government
stated that the Charter of Citizenry Rights had been a successful instrument to ensure the
protection of rights including non-discrimination, and that it had been used to discipline
judges who did not adequately ensure the rights of citizens. The Government also provided
information on training provided to judges on citizens’ rights and referred to a joint project
with the United Nations Development Programme on human rights promotion and
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development of justice. The Government indicated that the judiciary had declared null and
void a range of administrative orders. On the issue of quotas regarding the access of
women and men to university, the Government acknowledged that such quotas existed in
39 fields of study, stating that the aim was to balance the participation of women and men.
The Government also provided information on certain cases relating to the infringement of
the rights of minorities and discrimination against women. Information on programmes to
promote women in employment and as entrepreneurs was also provided. Regarding the
Baha’i, the Government referred to one recent case ruling in favour of a Baha’i institution
that had complained that its land had been unlawfully seized. The Government
acknowledged that the cultural and historical fabric of the society meant that progress in
bringing law and practice into conformity with the Convention would be slow, but
expressed its commitment to continuing to move forward in that direction. The
Government asked for coordination and closer cooperation among various governance
bodies and the national social partners, as well as assistance from the ILO. The Committee
regretted that there was an ongoing need to discuss this case regularly before this
Committee given the absence of progress on the range of issues that had been raised over
the years. It noted that during its most recent examination in June 2008, it had requested
the Government to take urgent action on all the outstanding issues with a view to fulfilling
its promises of 2006 that it would bring all its relevant legislation and practice into line
with the Convention by no later than 2010, and requested the Government to provide
complete and detailed information to the Committee of Experts at its 2008 session in reply
to all the pending issues. The Committee noted with concern the lack of information that
had been provided to the Committee of Experts, despite this specific request, and that a
range of serious issues remained outstanding. The Committee expressed its deep concern
that, due to the continuing context of repression of freedom of association in the country,
meaningful social dialogue on these issues at the national level had not been possible. The
Committee, while acknowledging that certain achievements had been made in the past in
respect of vocational education and employment of women, remained concerned at the
lack of evidence of any real progress made with respect to their situation in the labour
market. Detailed information on the number of women actually finding employment after
their education and training was still lacking and concerns remained with respect to
existing and draft legislation limiting women’s employment. The Committee also noted the
need for information on the quota system in universities and how it was applied in practice,
as well as information on the impact on women’s employment of the recent law limiting
working hours for women with children. The Committee noted that the outstanding issues
raised by the Committee of Experts in this regard remained unanswered. The Committee
expressed continuing concern about the situation of religious and ethnic minorities with
regard to their equal access to employment and occupation, and the failure to provide
adequate statistical information in this regard. It concluded that the Baha’i continued to be
subject to discrimination as regards access to education and employment without any
significant measures being taken by the Government to bring discriminatory practices,
including on the part of the authorities, to an end. The Committee urged the Government to
take immediate and urgent action to ensure the full application of the Convention, both in
law and practice, and to establish genuine social dialogue in this context. The Committee
urged the Government to provide full, objective and verifiable information in its report to
the Committee of Experts when it was next due, in reply to the issues raised by this
Committee and by the Committee of Experts. It expressed the firm hope that such
information would evidence that concrete progress had been made on all the matters
raised.

237. As regards the application by Myanmar of the Freedom of Association and Protection
of the Right to Organise Convention, 1948 (No. 87), the Committee took note of the
written and oral information provided by the Government representative and the detailed
discussion that followed. The Committee also recalled that it had discussed this serious
case on numerous occasions over the last two decades and that its conclusions had been
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listed in a special paragraph for continuous failure to implement the Convention since
1996. The Committee deplored the gravity of the information provided to the Committee
of Experts by the International Trade Union Confederation (ITUC) with respect not only to
the long-standing absence of a legislative framework for the establishment of free and
independent trade union organizations, but also of the grave allegations of arrest, detention
and denial of workers basic civil liberties, some of which have been examined by the
Committee on Freedom of Association. The Committee took note of the statement made
by the Government representative in which he stressed that Myanmar was in the process of
transforming to a democratic society and that freedom of association rights, as well as
other basic civil liberties, have been provided for in the new Constitution. Once the
Constitution comes into force, labour organizations will emerge in line with it and will be
able to carry out activities for the interests of workers. With regard to the question of the
recognition of the Federation of Trade Unions of Burma (FTUB), the Government
reiterated its previous statement that the Ministry of Home Affairs declared the FTUB to
be a terrorist organization in 2006; it was therefore not possible to recognize it as a
legitimate organization. As regards the allegations of murder, arrest, detention, torture and
sentencing of trade unionists, the Government explains that action was not taken because
of the exercise of trade union activities but rather due to breaches of existing laws and
attempts to bring hatred and contempt upon the Government. The Government also
provided information on the role played by the Township Workers’ Supervisory
Committee in dispute settlement. Recalling that fundamental divergences existed between
the national legislation and practice ever since the Convention was ratified more than
50 years ago, the Committee once again urged the Government in the strongest terms to
adopt immediately the necessary measures and mechanisms for the full assurance to all
workers and employers of the rights provided for under the Convention. It once again
urged the Government to repeal Orders Nos 2/88 and 6/88, as well as the Unlawful
Association Act, so that they could not be applied in a manner that would infringe upon the
rights of workers’ and employers’ organizations. While taking due note of the
Government’s statement that its Constitution was overwhelmingly approved through a
referendum by over 90 per cent of the population and that it included respect for freedom
of association and basic civil liberties, the Committee wishes to highlight the intrinsic link
between freedom of association and democracy and observes with regret that the
Government has embarked upon a road map for the latter without ensuring the basic
requisites for the former. The Committee was obliged once again to stress that respect for
civil liberties was essential for the exercise of freedom of association and called upon the
Government to take concrete steps urgently, with the full and genuine participation of all
sectors of society regardless of their political views, to ensure that the Constitution, the
legislation and the practice are fully brought into line with the Convention. It urged the
Government to take all measures to ensure that workers and employers could exercise their
freedom of association rights in a climate of complete freedom and security, free from
violence and threats. The Committee continued to observe with extreme concern that many
people remain in prison for exercising their rights to freedom of expression and
association, despite its calls for their immediate release. The Committee therefore once
again calls upon the Government to ensure the immediate release of: Thurein Aung, Wai
Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Sin and Myo Min, as well as all other persons
detained for exercising their basic civil liberties and freedom of association rights. The
Committee once again recalled the repeated recommendations made by the Committee of
Experts and the Committee on Freedom of Association for the recognition of trade union
organizations, including the FTUB, and urged the Government to put an end to the
persecution of workers or other persons for having contact with workers’ organizations,
including those operating in exile. The Committee recalled its previous conclusion that the
persistence of forced labour could not be disassociated from the prevailing situation of a
complete absence of freedom of association and the systematic persecution of those who
try to organize and called upon the Government to accept an extension of the ILO presence
to cover the matters relating to Convention No. 87. The Committee urged the Government
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to transmit all relevant draft laws and a detailed report on the concrete measures taken to
ensure significant improvements in the application of the Convention, including as regards
the serious matters raised by the ITUC, to the Committee of Experts at its upcoming
session. The Committee expressed the firm hope that it would be in a position to observe
meaningful progress in this regard at its next session.

238. As regards the application by Swaziland of the Freedom of Association and Protection
of the Right to Organise Convention, 1948 (No. 87), the Committee took note of the
statement made by the Government representative and the debate that took place thereafter.
The Committee observed that the comments of the Committee of Experts had referred for
many years to the need to repeal the Decree/State of Emergency Proclamation and its
implementing regulations and the Public Order Act, as well as to restrictions to the right to
organize of prison staff and domestic workers, the right of workers’ organizations to elect
their officers freely and the right to organize their activities and programmes of action. The
Committee took note of the Government’s detailed reply in relation to the allegations of
arrest and detention of the Secretary-General of the Swaziland Federation of Trade Unions
(SFTU). While the Government acknowledged that the police called Mr Sithole to
headquarters for questioning in relation to serious insults allegedly made in respect of the
King in his presence, the Government representative insisted that this had nothing to do
with his trade union activity and he was not detained any further. The Government
representative provided further information in relation to the other allegations and, while
admitting that some elements were true, he stressed that there were also serious
inaccuracies. He also indicated that the request for change of the national Constitution had
already been tabled with the High-Level Social Dialogue Steering Committee, as requested
by the 2006 ILO high-level mission. He further informed that a draft law within the
framework of the Labour Advisory Board amended some provisions objected to by the
Committee of Experts and would be put before the Parliament this year. Finally, the
Government representative stressed that workers’ rights were fully guaranteed by the
2005 Constitution. The Committee noted with concern the Government’s reply to the
allegations submitted by the ITUC to the Committee of Experts concerning the acts of
violence carried out by the security forces and the detention of workers for exercising their
right to strike, and felt itself obliged to recall the importance it attached to the full respect
of basic civil liberties such as freedom of expression, of assembly and of the press. The
Committee stressed that it was the responsibility of governments to ensure respect for the
principle according to which the trade union movement can only develop in a climate free
from violence, threat or fear and called upon the Government to ensure the release of any
persons being detained for having exercised their civil liberties. The Committee regretted
that, although the Government had benefited from ILO technical assistance for some time
now, including through a high-level mission, the legislative amendments requested for
many years now had yet to be adopted. The Committee urged the Government to take the
necessary measures so that the amendments requested by the Committee of Experts would
finally be adopted. Noting with concern that the Special Consultative Tripartite Committee
of the High-Level Steering Committee on Social Dialogue had not met for several months,
the Committee, stressing the importance of social dialogue, particularly in these times of
economic crisis, urged the Government to reactivate this Committee as a matter of
urgency. It further highlighted its outstanding calls to the Government to repeal the
1973 Decree, to amend the 1963 Public Order Act, as well as the Industrial Relations Act,
and expressed the firm hope that meaningful and expedited progress would be made in the
review of the Constitution before the Social Dialogue Steering Committee, as well as in
respect of other contested legislation and bills. The Committee offered the continuing
technical assistance of the Office in regard to all the above matters. The Committee
requested the Government to transmit a detailed report to the Committee of Experts for its
meeting this year containing a time-line for resolution of all the pending questions. The
Committee expressed the firm hope that it would be in a position to note tangible progress
next year.
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Continued failure to implement

239.

240.

The Committee recalled that its working methods provide for the listing of cases of
continued failure over several years to eliminate serious deficiencies, previously discussed,
in the application of ratified Conventions. This year the Committee noted with great
concern that there had been continued failure over several years to eliminate serious
discrepancies in the application by Myanmar of the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87).

The government of the country to which reference was made in paragraph 237 was invited
to supply the relevant reports and information to enable the Committee to follow up the
abovementioned matter at the next session of the Conference.

Participation in the work of the Committee

241.

242.

243.

The Committee wished to express its gratitude to the 50 governments which had
collaborated by providing information on the situation in their countries and participating
in the discussion of their individual cases.

The Committee regretted that, despite the invitations, the Governments of the following
States failed to take part in the discussions concerning their countries, fulfilment of their
constitutional obligations to report: Armenia, Bolivia, Burundi, Cameroon, Chile,
Democratic Republic of the Congo, Equatorial Guinea, Gambia, Georgia, Ghana,
Guinea, Guinea-Bissau, Kazakhstan, Lao People’s Democratic Republic, Rwanda,
Sao Tome and Principe, Sierra Leone, Somalia, Tajikistan, Thailand, The former
Yugoslav Republic of Macedonia, Uzbekistan and Zambia. Likewise, the Governments
of the following States did not take part in these discussions while informing the
Committee of the reasons for their non-participation: Bosnia and Herzegovina, Croatia
and the Libyan Arab Jamahiriya. The Committee decided to mention the cases of all
these States in the appropriate paragraphs of its report and to inform them in accordance
with the usual practice.

The Committee noted with regret that the Governments of the States which were not
represented at the Conference, namely: Antigua and Barbuda, Dominica, Guyana,
Kyrgyzstan, Saint Kitts and Nevis, Saint Lucia, Seychelles, Solomon Islands,
Turkmenistan and Vanuatu were unable to participate in the Committee’s examination of
the cases relating to them. It decided to mention these countries in the appropriate
paragraphs of this report and to inform the Governments, in accordance with the usual
practice.

Geneva, 16 June 2009. (Signed) Mr Sergio Paixdo Pardo
Chairperson

Mr Christiaan Horn
Reporter
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INTERNATIONAL LABOUR CONFERENCE

98th Session, Geneva, June 2009

Observations
of the Committee of Experts on the Application
of Conventions and Recommendations

Individual cases






Myanmar
(Ratification: 1955)
Historical background
1. In its earlier comments, the Committee discussed in detail the history of this extremely serious case, which has involved the Government's
long-standing, persistent non-observance of the Convention, as well as the failure by the Government to implement the recommendations of the
Commission of Inquiry, appointed by the Governing Body in March 1997 under article 26 of the Constitution. The continued failure by the Government
to comply with these recommendations and the observations of the Committee of Experts, as well as other matters arising from the discussion in the
other bodies of the ILO, led to the unprecedented exercise of article 33 of the Constitution by the Governing Body at its 277th Session in March 2000,
followed by the adoption of a resolution by the Conference at its June 2000 session.

2. The Committee recalls that the Commission of Inquiry, in its conclusions on the case, pointed out that the Convention was violated in national law
and in practice in a widespread and systematic manner. In its recommendations, the Commission urged the Government to take the necessary steps to
ensure:

(1) that the relevant legislative texts, in particular the Village Act and the Towns Act, be brought into line with the Convention;

(2) thatin actual practice, no more forced or compulsory labour be imposed by the authorities, in particular the military; and

(3) that the penalties which may be imposed under section 374 of the Penal Code for the exaction of forced or compulsory labour be strictly
enforced.

The Commission of Inquiry emphasized that, besides amending the legislation, concrete action needed to be taken immediately to bring an end to
the exaction of forced labour in practice, in particular by the military.

3. In its earlier comments, the Committee of Experts has identified four areas in which measures should be taken by the Government to achieve the
recommendations of the Commission of Inquiry. In particular, the Committee indicated the following measures:

- issuing specific and concrete instructions to the civilian and military authorities;

ensuring that the prohibition of forced labour is given wide publicity;

providing for the budgeting of adequate means for the replacement of forced or unpaid labour; and

ensuring the enforcement of the prohibition of forced labour.
Developments since the Committee’s previous observation

4. There have been a number of discussions and conclusions by ILO bodies, as well as further documentation received by the ILO, which has been
considered by the Committee. In particular, the Committee notes the following information:

- the discussions and conclusions of the Conference Committee on the Application of Standards during the 97th Session of the International
Labour Conference in June 2008;

- the documents submitted to the Governing Body at its 301st and 303rd Sessions (March and November 2008), as well as the discussions
and conclusions of the Governing Body during those sessions;

- the comments made by the International Trade Union Confederation (ITUC) in a communication received in September 2008 together with
the detailed appendices of more than 600 pages; and

- the reports of the Government of Myanmar received on 4 and 20 March, 2 and 19 June, 26 September and 31 October 2008.
The Supplementary Understanding of 26 February 2007 — extension of the complaints mechanism

5. In its previous observation, the Committee discussed the significance of the Supplementary Understanding (SU) of 26 February 2007, which
supplemented the earlier Understanding of 19 March 2002 concerning the appointment of an ILO Liaison Officer in Myanmar, and the role of the
Liaison Officer in its implementation, as an important new development and a subject of major discussion in ILO bodies. As the Committee previously
noted, the SU provides for a new complaints mechanism to be established and put into operation, and has as its prime object “to formally offer the
possibility to victims of forced labour to channel their complaints through the services of the Liaison Officer to the competent authorities with a view to
seeking remedies available under the relevant legislation”. The Committee notes that the complaints mechanism was extended on 26 February 2008
on a trial basis for one year, until 25 February 2009 (ILC, 97th Session, Provisional Record No. 19, Part 3, Doc. D.5). The Committee further discusses
the SU below, in the context of its comments on the other documentation, discussions and conclusions regarding this case.

Discussion and conclusions of the Conference Committee
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on the Application of Standards

6. The Committee on the Application of Standards once again discussed this case in a special sitting during the 97th Session of the Conference in
June 2008 (ILC, 97th Session, Provisional Record No. 19, Part 3). The Conference Committee observed that, although certain steps had been taken in
the application of the SU, “much more needed to be done with commitment and urgency”. The Conference Committee expressed its concern that
awareness of the existence of the complaints mechanism under the SU “remained very low”, and it urged the Government to give early approval to the
translation, in all local languages, of an easily understandable brochure, for wide public distribution, explaining the law and the procedure for lodging a
complaint under the SU. The Conference Committee noted that, although the complaints mechanism continued to operate, penalties were not being
imposed under the Penal Code, and no criminal convictions of members of the armed forces had taken place. The Conference Committee also
emphasized that it was critical that the ILO Liaison Officer had sufficient resources available to undertake his responsibilities, and it underlined the
urgent need for the Government to accept a strengthened network of facilitators to deal with complaints from all over the country. The Conference
Committee also noted with concern the reported cases of retaliation and harassment against complainants and volunteer facilitators who cooperated
with the Liaison Officer, and it called on the Government to ensure that all retaliation and harassment, based on any legal or other pretext, cease with
immediate effect and that the perpetrators be punished with the full force of the law.

Discussions in the Governing Body

7. The Committee notes from the report submitted to the 303rd Session of the Governing Body in November 2008 (GB.303/8/2), regarding the
progress of the SU complaints mechanism that, as of 6 November 2008, the Liaison Officer had received 121 complaints (GB.303/8/2, paragraph 3). Of
those complaints, 70 had been formally submitted for investigation and appropriate action to the Government Working Group on Forced Labour. Of the
cases submitted, 50 had been responded to in a manner considered satisfactory and were subsequently closed, while 20 cases were either still
awaiting government response or remained open while the process continued. Thirty-nine of the cases submitted involved individual complaints of
under-age recruitment into the military (GB.303/8/2, paragraph 3).

8. The Committee notes in the same report to the Governing Body the indications of the Liaison Officer that it was evident that awareness levels
among a large majority of the population regarding their right and possibility to complain were very low; that this low level of awareness together with
the physical difficulties of actually lodging a complaint meant that the complaints facility currently did not reach out significantly beyond Yangon and
neighbouring divisions (paragraph 9); that “extensive negotiations” were continuing to take place on the translation of the SU and the original
Understanding of 2002 and final approval had yet to be granted (paragraph 8); and that the Government had yet to consider or approve the text of a
simply worded brochure to be translated into local languages, for wide public distribution, explaining the law and the procedure for lodging a complaint
under the SU (paragraph 9).

9. In its conclusions (GB.303/8), the Governing Body, inter alia, stressed the urgency of giving full effect to the recommendations of the Commission
of Inquiry and to the subsequent decisions of the International Labour Conference (paragraph 1). While recognizing a certain degree of cooperation to
make the SU complaints mechanism function, it expressed its continued concern about the slow pace of progress and the urgent need for much more
to be done (paragraph 2). The Governing Body underlined the urgent need to raise the awareness of military and civil authorities, as well as the general
public, concerning the legislation prohibiting forced labour and the rights contained in the SU. It also pointed out that those guilty of exacting forced
labour, including under-age recruitment into the military, must be prosecuted and meaningfully punished, and victims must be entitled to reparation
(paragraph 3). It emphasized the need for the Liaison Officer to be able to carry out his functions effectively throughout the country, and for public
access to the ILO Liaison Office to be unhindered and free from the fear of reprisals (paragraph 4). Finally, the Governing Body called for an end to the
harassment and detention of persons exercising their rights under the SU (paragraph 5).

Communication received from the International Trade
Union Confederation

10. The Committee notes the comments made by the ITUC in its communication received in September 2008. Appended to this communication were
49 documents, amounting to more than 600 pages, containing extensive and detailed documentation referring to the persistence of widespread forced
labour practices by civil and military authorities. In many cases, the documentation refers to specific dates, detailed locations and circumstances, and
specific civil bodies, military units and individual officials. It includes allegations of government-imposed compulsory labour taking place in all but one of
the 14 states and divisions of the country. Specific incidents referred to involve allegations of a wide variety of types of work and services requisitioned
by the authorities, including work directly related to the military or militia groups (portering, construction and maintenance of military camps, other tasks
for the benefit of the military such as human minesweeping and sentry/security duty, and forced recruitment of children and of prisoners upon
completion of their sentences), as well as work of a more general nature, including work in agriculture (such as forced cultivation of castor oil nuts),
construction and maintenance of roads, bridges, and dams, and other infrastructure work.

11. The ITUC documentation includes translated copies of 59 written orders from military and other authorities to village authorities in Karen and Chin
States, containing a range of demands, entailing in most cases a requisition for compulsory (and uncompensated) labour. The information also
includes reports of allegations that persons turning to the ILO Liaison Office to file complaints of forced labour often face retaliation and harassment.
One such case involved 20 villagers from Pwint Phyu Township in the Magwe Division who, after filing a complaint of forced labour with the ILO, were
questioned five times within one month by local authorities. Another case involved 70 residents from Arakan State, who were questioned by officers of
the Military Affairs Security Department of the Labour Ministry after submitting a forced labour complaint to the ILO and were forced to sign a document
stating they had been coerced into filing their petition. The ITUC communication also refers to information alleging that forced labour has been exacted
by military and local authorities in the Irrawaddy Delta region for reconstruction work in the wake of cyclone Nargis in May 2008. It refers, for example,
to allegations that: at the Maubin camp for displaced people, 1,500 men and women were forced to work in quarries; that in Ngabyama village in
Southern Bogale Township, authorities forced survivors to cut trees and reconstruct roads; and that in Bogalay soldiers were imposing forced labour on
local villagers. The documentation also includes testimonies alleging the forced appropriation of money by military commanders from villages in
SPDC-controlled areas, allegedly as “donations” being collected for distribution to survivors of the cyclone. A copy of the ITUC’s communication and its
annexes was transmitted to the Government on 22 September 2008 for such comments as it may have wished to provide.
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The Government's reports

12. The Committee notes the Government’s reports, referred to in paragraph 4 above. It is grateful for the very lengthy report received on 31 October
2008, which is in large part a compilation of information the Government previously supplied, but which also includes a lengthy summary of the history
of developments in this case from the Government's point of view with an emphasis on its history of cooperation with the International Labour Office, as
well as several pages of updated information concerning measures which, according to the Government, are being taken to implement the June 2008
conclusions of the Conference Committee, as well as this Committee’s observations. The Committee notes, however, that in its most recent reports,
the Government did not respond in detail to the numerous specific allegations contained in the communication from the ITUC referred to above, other
than to provide information about the status of several court cases involving the criminal prosecution and punishment of persons who were acting as
volunteer facilitators for the SU complaints mechanism or who were labour activists with links to the ILO or engaged in associational activities aimed at
promoting labour rights. These cases have also been matters of particular concern to ILO supervisory bodies. The Committee notes that the
information about these cases contained in the Government's most recent report is a repetition of the information included in the reports received on
and before 19 June 2008. The Committee notes the updated information on these cases in the report of the Liaison Officer of 7 November 2008
submitted to the 303rd Session of the Governing Body (GB.303/8/2). The Committee urges the Government to respond in detail in its next report
to the numerous specific allegations of continued, widespread imposition of forced or compulsory labour by military and civil authorities
throughout the country, which are documented in the recent communication from the ITUC.

Assessment of the situation

Issuing specific and concrete instructions to
the civilian and military authorities

13. The Committee notes initially that in its latest reports the Government has given no indication that it has taken measures to formally repeal the
relevant provisions of the Village Act and the Towns Act. With regard to Order No. 1/99 as supplemented by the Order of 27 October 2000, which
prohibit forced labour, the Government repeats its reference to instructions it states had previously been issued, yet once again it has not supplied
details as to the content of those instructions. The Committee notes the reference to a lecture to deputy township judges on 18 February 2008,
delivered jointly at an “On-Job Training Course No. 18” by the Director-General of the Department of Labour and the ILO Liaison Officer, which was
aimed at raising those participants’ awareness “about forced labour broadly” and to enable them to “make right decisions”. The Committee also notes
that the report of the Liaison Officer submitted to the Conference Committee in June 2008 referred to the first of two five-day training for trainers’
courses, led by the Assistant to the Liaison Officer, in association with UNICEF and the ICRC, which it states had been successfully completed. Its
37 participants were officers and non-commissioned officers of the Recruitment Regiment, the Basic Training Camps, and personnel of the Social
Welfare Department, and the second programme of this kind was scheduled for the last week of June and was to be followed by the participants
leading multiplier training courses around the country (ILC, 97th Session, Provisional Record No. 19, Part 3, Doc. D.5, paragraph 7). The Committee
notes the information in the Government's reports received on 20 March and 26 September 2008, on activities undertaken by the Committee for the
Prevention of Military Recruitment of Under-age Children. This information also refers to a plan for “multiplier courses” on measures for the prevention
of child recruitment into the military to be given to military officers and lower ranking trainees at a number of military training centres during 2008. It
indicates, inter alia, that in June 2008 representatives of the Committee for the Prevention of Military Recruitment of Under-age Children and the
Ministry of Defense issued “guidance” to assistant judge advocates-general and to department heads of division and regional commands and military
training schools, which, in turn, was intended to support “legal education” lectures on the prevention of recruitment of children into the military that were
to be given to military officers and lower ranking military personnel at a number of regiments and units. The Committee notes that in its latest reports
the Government provided no further information about the plans for multiplier courses or legal education lectures referred to earlier.

14. The Committee considers that steps taken to issue instructions to civilian and military authorities on the prohibition of forced and compulsory
labour, such as those referred to above, are vital and need to be intensified. However, given the continued dearth of information regarding such
measures, including the detailed content of materials referred to, the Committee remains unable to ascertain that clear instructions have been
effectively conveyed to all civil authorities and military units, and that bona fide effect has been given to the orders. The Government has provided no
information that would support an observation that, in actual practice, recourse to forced or compulsory labour by the authorities, and in particular the
military, has declined on account of instructions regarding the prohibition of forced labour, which the Government indicates has been conveyed to them.
The Committee stresses that in order for the Government to eradicate forced labour, the activities referred to above are vital and need to
take place on a larger scale and in a more systematic way. The Committee requests the Government to report in greater detail on these
activities, including the full content of the materials and curricula utilized, as well as information about their effectiveness in bringing about
a decline, in actual practice, in the imposition of forced or compulsory labour.

15. In its previous observation the Committee expressed the hope that the Government would also bring constitutional clarity to the prohibition of
forced labour. In its latest report, the Government states that application of the Convention has *been included in the New State Constitution”, which
was approved in a constitutional referendum in May 2008 and is due to take effect in 2010, and it refers to section 359 (paragraph 15 of Chapter VIII -
“Citizenship, Fundamental Rights and Duties of Citizens”) of that instrument, which states: “The State prohibits any form of forced labour except hard
labour as a punishment for crime duly convicted and duties assigned thereupon by the State in accord with the law in the interests of the people.” The
Committee, referring also to paragraph 42 of its General Survey of 2007 on the eradication of forced labour, recalls that, for purposes of the
Convention, certain forms of compulsory work or service, which would otherwise fall under the general definition of “forced or compulsory labour”, are
expressly excluded from its scope by Article 2(2) of the Convention, and that these exceptions are subject to the observance of certain conditions
which define their limits. The Committee notes with regret that the exemption from the prohibition of forced labour in the new Constitution for “duties
assigned thereupon by the State in accord with the law in the interests of the people” encompasses permissible forms of forced labour that exceed the
scope of the specifically defined exceptions in Article 2(2). The Committee also expresses deep concern about the fact that the Government not only
failed to repeal legislative texts identified by the Commission of Inquiry and this Committee, but also included in the text of the Constitution a provision
which may be interpreted in such a way as to allow a generalized exaction of forced labour from the population. Moreover, as the Committee pointed
out in paragraph 67 of its General Survey referred to above, even those constitutional provisions which expressly prohibit forced or compulsory labour
may become inoperative where forced or compulsory labour is imposed by legislation itself. The Committee therefore trusts that the Government
will at long last take the necessary steps to amend or repeal the relevant legislative texts, in particular the Village Act and the Towns Act,
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and that it will also amend paragraph 15 of Chapter VIll of the new Constitution, in order to bring its law into conformity with the
Convention.

Ensuring that the prohibition of forced labour
is given wide publicity

16. In relation to ensuring that the prohibition of forced labour is given wide publicity, the Committee notes the indication from the report of the Liaison
Officer dated 7 November 2008, which was submitted to the Governing Body at its 303rd Session, that since March 2008, the Liaison Officer had
undertaken two joint awareness-raising missions with senior Department of Labour officials (GB.303/8/2, paragraph 6). The Government appears to
refer in its report received on 31 October 2008 to the same activities, indicating that joint field visits were planned by the Director General of the
Department of Labour and the ILO Liaison Officer to Myitkyinar and Monywa in late October 2008 to carry out awareness-raising workshops. The
Committee reiterates its view that such activities are critical in helping to ensure that the prohibition of forced labour is widely known and applied in
practice, and they should continue and be expanded. It notes the indication of the Liaison Officer in his report to the Governing Body (GB.303/8/2), that
there still had been no response to repeated calls from ILO supervisory bodies for a widely publicized, high-level statement reconfirming the
Government's commitment to the elimination of forced labour (paragraph 10).

17. In its previous observation the Committee noted that the complaints mechanism of the SU in itself provided an opportunity to the authorities to
demonstrate that continued recourse to the practice is illegal and would be punished as a penal offence, as required by the Convention. In that vein,
the Committee notes with concern the statements of the Liaison Officer about the continued shortcomings of the SU in his latest report to the
Governing Body (GB.303/8/2), which are referred to above in the discussion of the Governing Body proceedings. The Committee hopes that the
Government will, without further delay, take measures to intensify and expand the scale and scope of its efforts to give wide publicity to and
raise public awareness about the prohibition of forced labour, including the use of the SU complaints mechanism as an important modality
of awareness raising, and that in its next report it will provide information about such measures as well as the impact they are having on the
enforcement of criminal penalties against perpetrators of forced labour and on the imposition in actual practice of forced or compulsory
labour, particularly by the military.

Providing for the budgeting of adequate means for the
replacement of forced or unpaid labour

18. In this regard, the Committee recalls that in its recommendations the Commission of Inquiry stated that: “(A)ction must not be limited to the issue
of wage payment; it must ensure that nobody is compelled to work against his or her will. Nonetheless, the budgeting of adequate means to hire free
wage labour for the public activities which are today based on forced and unpaid labour is also required.” The Committee, in its previous observations,
has also stressed that budgeting of adequate means for the replacement of forced labour, which tends also to be unpaid, is necessary if recourse to
the practice is to end. The Committee notes that, in its latest reports, the Government provides no new information, stating as it has previously that it
“provides the budget allotment including labour costs for all the Ministries to implement their respective projects’, and “to confirm that the budgetary
allotment for the workers are already allocated to the respective Ministry”. The Committee repeats its earlier request for the Government, in its
next report, to provide precise, detailed information about the measures it has taken to budget for adequate means for the replacement of
forced or unpaid labour.

Ensuring the enforcement of the prohibition of forced labour

19. With regard to the enforcement of prohibitions of forced labour, the Committee notes the assessment of the Liaison Officer, as reported to the
Governing Body in November of 2008, that: “In the main, complaints lodged (under the SU) have been dealt with expeditiously by the Government
Working Group” (GB.303/8/2, paragraph 5); and that: “The Government’s response to the complaints mechanism at senior level remains reasonably
positive” (GB.303/8/2, paragraph 20). However, in its previous observation the Committee expressed its concern that only one case forwarded by the
Liaison Officer to the authorities for investigation and appropriate action had so far resulted in the prosecution of those responsible (Case No. 001,
which led to the prosecution of two civilian officials), and there were no indications that, in the cases forwarded which involved allegations against
military personnel, any action, criminal or even administrative (other than reprimands), had been taken against any military personnel. The Committee
notes that this situation remained largely unchanged in 2008, except for three cases against military personnel, referred to in the report of 7 November
2008 submitted to the 303rd Session of the Governing Body, in which fines (28 days’ and one 14 days’ salary; in one case loss of one year's seniority)
rather than reprimands were imposed (GB.303/8/2, paragraph 7). The Committee notes in the same report the statements of the Liaison Officer that
administrative penalties against military personnel continue to be proportionately lighter than those imposed on their civilian counterparts, and that,
during the period following the submission of previous reports to the ILO supervisory bodies, no further prosecutions of alleged perpetrators under
either the Penal Code or military regulations, resulting in imprisonment, had taken place (GB.303/8/2, paragraph 7).

20. The Government has in its latest reports provided no new information about any prosecutions against perpetrators of forced labour being pursued
in the court system outside the framework of the SU complaints mechanism. The Committee notes that, in its report received on 31 October 2008, the
Government makes reference, as in previous years, to a mechanism that has been put in place for the public to register complaints directly with law
enforcement authorities, and it also refers, as it has previously, to an appendix containing a table of cases with notations indicating that in 2003 and
2004 ten cases involving complaints of forced labour were filed directly in the Myanmar courts, several of which resulted in convictions and the
imposition in January and February of 2005 of prison sentences under section 374 of the Penal Code. The Committee previously noted these cases in
its observation published in its 2005 report. The Committee notes that three of the cases were dismissed, and in the remaining cases the persons
convicted and sentenced were all civil administration officials, despite the fact that at least two of the cases involved allegations against military
personnel.

21. The Committee emphasizes once again that the illegal exaction of forced labour must be punished as a penal offence, rather than
treated as an administrative issue, and the penalties which may be imposed under section 374 of the Penal Code for the exaction of forced
or compulsory labour be strictly enforced, in conformity with Article 25 of the Convention. As emphasized by the Commission of Inquiry,
this requires thorough investigation, prosecution and adequate punishment of those found guilty, including cases involving military
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personnel.
Concluding remarks

22. The Committee fully endorses the conclusions concerning Myanmar of the Governing Body and the general evaluation of the forced labour
situation by the Liaison Officer. In the light of these conclusions and evaluation, the Committee continues to believe that the only way that genuine and
lasting progress in the elimination of forced labour can be made is for the Myanmar authorities to demonstrate unambiguously their commitment to
achieving that goal. This requires, beyond the agreement of the SU, that the authorities redouble their efforts to establish the necessary conditions for
the successful functioning of the complaint mechanism, and that they take without further delay the long-overdue steps to repeal the relevant provisions
of domestic legislation and adopt the appropriate legislative and regulatory framework to give effect to the recommendations of the Commission of
Inquiry. The Committee trusts that the Government will demonstrate its commitment to rectify the violations of the Convention identified by
the Commission of Inquiry, by implementing the very explicit practical requests addressed by the Committee to the Government, and that
all the required steps will be taken to achieve compliance with the Convention, both in law and in practice, so that the most serious and
long-standing problem of forced labour will be finally resolved.
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Chile
(Ratification: 1935)

Follow-up to the conclusions and recommendations of the committee set up to examine the representation made by Chilean unions of employees of
pension fund administrators (AFPs), under article 24 of the Constitution. The Committee notes that the Government’s report does not refer to measures
taken in order to guarantee the observance of the main recommendations of the committee set up to examine the representation made by a number of
Chilean unions of employees of AFPs, under article 24 of the Constitution, concerning non-observance by Chile of Convention No. 35, adopted by the
Governing Body at its 277th Session in March 2000 (GB.277/17/5, March 2000). The following were the recommendations: (i) the pension system
established by Decree Law No. 3.500 of 1980, as amended, should be administered by non-profit-making organizations; (i) representatives of the
insured should participate in the administration of the system under conditions determined by national law and practice; and (iii) employers should
contribute to the resources of the insurance scheme. The Committee notes nevertheless that a special session of the Senate has been convened in
December 2008 in order to get a clear overview of the impact of the global financial and economic crisis on the private pension funds, which have
sustained important financial losses. In this situation, the Committee trusts that the Government will supply in its next report detailed
information on the measures taken to save the national pension system in the light of the recommendations of the Governing Body and in
conformity with the provisions of the Convention.

Follow-up to the conclusions and recommendations of the committee set up to examine the representation made by the College of Teachers of Chile
AG under article 24 of the Constitution. The Committee notes that the Government's report contains no reply to its previous observation which
concerned the recommendations of the committee set up to examine the representation made by the College of Teachers of Chile AG under article 24
of the Constitution for non-observance by Chile of Conventions Nos 35 and 37, adopted by the Governing Body of the ILO in March 2007 at its 298th
Session (GB.298/15/6, March 2007). The following were the recommendations: (a) to take all the necessary measures to solve the problem of the
social security arrears arising from non-payment of the further training allowance; (b) to continue and strengthen the supervision of the actual payment
of the further training allowance by employers in arrears; and (c) to ensure the effective application of deterrent sanctions in the event of the
non-payment of the further training allowance. The Committee expects the next report of the Government to contain full information on the effect given
to these recommendations. The Government has also not responded to the communication of the College of Teachers of Chile AG received in July
2007 relating to the so-called *historic debt” of social security (deuda historica) generated as a result of the non-payment of the full wages in conformity
with Decree Law No. 3.551 of 1981 to nearly 80,000 teachers. The teachers have been deprived of their rightful salary which has consequently affected
their social security entitlements since 1981, causing a significant deterioration of their right to a fair pension. In this respect, the Committee notes from
the public web site of the Chilean Parliament that a special committee was set up within the national Parliament in November 2008 with the
participation of the College of Teachers of Chile AG and other interested parties in order to examine the situation of historical debts. The latter is due to
submit its proposals to address the accumulated social security arrears in May 2009 and the Government is to communicate its reply within 60 days.
The Committee asks the Government to indicate the results of these deliberations in its next report and to reply in detail on other issues
raised by the College of Teachers of Chile AG.

Please also respond to the observations made in January 2008 by the Circle of Retired Police Officers alleging the loss of acquired rights
related to old-age pension (quinquenio penitenciario) by penitentiary staff.

In view of the accumulating grievances which do not find adequate response from the Government, the Committee once again urges the
Government to re-examine all the issues involved, with the technical assistance of the Office, if need be, and to provide detailed information
on the measures taken to redress the situation.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to the present comments in
2009.]
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Nigeria
(Ratification: 1960)
The Committee notes the brief information provided by the Government in February 2008 in reply to its previous observation.

Staff of the labour inspectorate and effectiveness of the inspection system. In its previous observation, the Committee requested the Government to
describe the manner in which the status and conditions of service of the inspection staff assure them of stability of employment and make them
independent of changes of government and of improper external influences, in accordance with Article 6 of the Convention. It also asked the
Government to indicate the conditions applying to their recruitment and the arrangements for their initial and subsequent training (Article 7), and their
numbers and geographical distribution. Out of a concern to be provided with useful information for the evaluation of the level of application of the
Convention, the Committee also requested the Government to indicate the extent to which the numbers of inspectors allowed them to discharge their
functions effectively (Article 10). It notes that, according to the Government, during the period ending 1 September 2007, the inspection staff consisted
of 384 labour and factory inspectors distributed throughout the country (in the Federal Capital Territory and the 36 States of the Federation). With
regard to their training, the Government merely indicates that they are recruited by the Federal Civil Service Commission, like other senior officers, that
new recruits are given induction courses and that their training during employment depends on the availability of funds. The Government nevertheless
affirms that inspections have been effective as the level of compliance by employers with the provisions of the labour legislation has improved.

No details on the content of the training provided to labour inspectors has been provided for many years and the most recent inspection report to
have reached the ILO was dated 13 years ago, despite the repeated requests by the Committee in this respect. Furthermore, no information has been
provided by the Government on the measures requested on many occasions by the Committee for the publication and communication of an annual
report, as envisaged in Articles 20 and 21 of the Convention. In its 2003 direct request, the Committee drew the Government's attention to the need for
certain essential information to be available to be able to assess the level of coverage of the labour inspection services and, accordingly, the level of
application of the Convention. It therefore once again emphasized the need for an annual report to finally be published and communicated to the ILO.

The Committee therefore once again requests the Government to provide detailed information on: (i) the composition and geographical
distribution by grade and by sector of activity of the staff of the labour inspectorate, with an indication of the number of women; (ii) the
content of the initial training and the qualifications of the personnel of the inspection services; (iii) the measures adopted by the central
inspection authority to seek the resources necessary for the training of men and women inspectors during their employment; and (iv) the
measures adopted to give effect to Articles 20 and 21 of the Convention respecting the publication and communication to the Office of an
annual report on the work of the inspection services.

The Committee would be grateful if the Government would also indicate the information available to it which enables it to affirm, on the
one hand, that labour inspection activities are effective and, on the other, that there has been an improvement in the level of compliance
with the labour legislation.

With reference to its 2007 comment on the Minimum Age Convention, 1973 (No. 138), and the Worst Forms of Child Labour Convention,
1999 (No. 182), the Committee would be grateful if the Government would provide all available information, including statistical data, on the
activities of the labour inspection services in this field in the industrial and commercial workplaces covered by labour inspectors in
accordance with the present Convention and the relevant national legislation, as well as on the impact of these activities.
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Belarus
(Ratification: 1956)

The Committee notes the information provided by the Government on the measures taken to implement the recommendations of the Commission of
Inquiry, the conclusions of the Committee on Freedom of Association (352nd Report, approved by the Governing Body at its 303rd Session) and the
discussion that took place in the Conference Committee on the Application of Standards in June 2008. The Committee also takes note of the seminar
on anti-union discrimination which was held in Belarus in June 2008, with participation of ILO representatives and tripartite constituents. The
Committee further notes the comments made by the International Trade Union Confederation (ITUC) on the application of the Convention in law and in
practice in a communication dated 29 August 2008.

The Committee recalls that all of the issues raised in its outstanding comments are directly related to the recommendations of the Commission of
Inquiry.

Article 2 of the Convention. The Committee recalls that it had previously noted with regret that no progress had been made in respect of the
recommendations made by the Commission of Inquiry to register the primary-level organizations that were the subject of the complaint. It further noted
with regret that two trade unions affiliated to the Radio and Electronic Workers’ Union (REWU), which submitted applications for registration in 2006-07
were not registered (primary trade union of “Avtopark No. 1” and Mogilev city primary trade union). The Committee further noted that the
non-registration of primary trade union organizations had led to the denial of registration of three regional organizations of the Belarusian Free Trade
Union (BFTU) (organizations in Mogilev, Baranovichi and Novopolotsk-Polotsk). The Committee had therefore expressed the firm hope that the
Government would take all necessary measures for the immediate re-registration of these organizations both at the primary and the regional level so
that these workers may exercise their right to form and join organizations of their own choosing without previous authorization. It further requested the
Government to keep it informed of the number of organizations registered and those denied registration. The Committee deeply regrets that no
information was provided by the Government on steps taken to ensure the immediate registration of the primary-level organizations that were the
subject of the complaint examined by the Commission of Inquiry. The Committee further regrets to note that, apart from the Novopolotsk-Polotsk
organization, which according to the Government has been registered since 2000, no other trade union, the registration of which had been requested
by the ILO supervisory bodies, has been registered. The Committee further notes from the 352nd Report of the Committee on Freedom of Association
the new allegations of denial of registration of the REWU organizations in Gomel, Smolevichi and Rechitsa and of the Belarusian trade union of
individual entrepreneurs “Razam”, a partner organization of the Congress of Democratic Trade Unions (CDTU). Regretting the absence of action by
the Government on these matters, the Committee urges the Government to take the necessary measures to ensure that all of the
non-registered trade union organizations are registered without delay and requests the Government to keep it informed in this respect. It
further once again requests the Government to indicate the number of organizations registered and those denied registration during the
reporting year.

The Committee notes that the main obstacle to registration of the BFTU and the REWU organizations mentioned above is the absence of legal
address. The Committee had previously noted the Government’s indication that with the adoption of the new Law on Trade Unions, the provisions of
Presidential Decree No. 2 of 1999, which impose the legal address requirement for registration of trade union organizations, would cease to have
effect. With regard to the process of drafting of the new Law on Trade Unions, the Committee notes the information provided by the Government that it
was decided to hold back the draft Law and that new legislation would be developed in consultation with the social partners concerned. The Committee
regrets to note that in the meantime, the legal address requirement continues to hinder the establishment and functioning of trade unions despite the
recommendation of the Commission of Inquiry to amend the relevant provisions of the Decree, its rules and regulations so as to eliminate any
obstacles that might be caused by this requirement. In light of the fact that the requirement of legal address, as provided for in Decree No. 2,
continues to raise difficulties with the registration of trade unions, the Committee once again requests the Government to take the
necessary measures to immediately amend the Decree to eliminate this requirement so as to ensure that workers and employers may form
organizations of their own choosing without previous authorization. The Committee further expects that any new legislation relating to
trade union registration will be in full conformity with the provisions of the Convention. The Committee requests the Government to indicate
any developments in this respect.

Article 3. The Committee once again notes with regret that no information has been provided in respect of the steps taken to amend the Law on Mass
Activities and sections 388, 390, 392 and 399 of the Labour Code, and to ensure that National Bank employees may have recourse to industrial action,
without penalty. The Committee must therefore once again recall that it has been asking the Government to amend these provisions for several years
now. Recalling that the abovementioned legislative provisions are not in conformity with the right of workers to organize their activities and
programmes free from interference by the public authorities, the Committee reiterates its previous requests and asks the Government to
indicate the measures taken in this respect. The Committee further expresses its concern at the allegations in the ITUC communication of repeated
refusals to authorize the Belarusian Independent Trade Union (BITU) and the REWU to hold pickets and meetings. The Committee recalls that protests
are protected by the principles of freedom of association and that permission to hold public meetings and demonstrations, which is an important trade
union right, should not be arbitrarily refused. The Committee requests the Government to conduct independent investigations into the alleged
cases of refusals to hold pickets and meetings and to bring the attention of the relevant authorities to the right of workers to participate in
peaceful demonstrations to defend their occupational interests and to indicate any developments in this respect.

Articles 3, 5 and 6. The Committee once again regrets that no information has been supplied by the Government in respect of the measures taken to
amend section 388 of the Labour Code, which prohibits strikers from receiving financial assistance from foreign persons, and Decree No. 24
concerning the use of foreign gratuitous aid, so that workers’ and employers’ organizations may effectively organize their administration and activities
and benefit from assistance from international organizations of workers and employers. The Committee must therefore reiterate that restrictions on the
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use of foreign aid for legitimate trade union activities is contrary to the right of national workers’ and employers’ organizations to receive financial
assistance from international workers’ and employers’ organizations in pursuit of these aims. Regretting the absence of measures by the
Government on the matters above, the Committee once again requests the Government to take the necessary measures to amend both
Decree No. 24 and section 388 of the Labour Code so that workers’ organizations are not prohibited from using foreign aid to support
industrial action or any other legitimate activity.

The Committee observes, just like the Conference Committee on the Application of Standards at its last discussion in June 2008, that while some
positive steps have been taken by the Government, the current situation in Belarus still remains far from ensuring full respect for freedom of association
and the application of the provisions of the Convention. The Committee notes the Government's indication that it will continue its cooperation with the
ILO and to that effect, a tripartite seminar (with the participation of representatives from the Government, trade unions - those affiliated and not
affiliated to the Federation of Trade Unions of Belarus — employers’ organizations, the ILO, the ITUC and the International Organisation of Employers)
on the implementation of the recommendations of the Commission of Inquiry is under preparation. The Committee welcomes this initiative and
expresses the firm hope that concrete and tangible steps will be taken in the near future so as to ensure the full implementation of the
recommendations of the Commission of Inquiry without delay.

The Committee requests the Government to respond to the observations made by the ITUC.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to the present comments in
2009.]

Colombia
(Ratification: 1976)

The Committee notes the comments made on the application of the Convention by the Single Confederation of Workers of Colombia (CUT), the
General Confederation of Workers (CGT) and the Confederation of Workers of Colombia (CTC), dated 13 June 2008; by the CGT in a communication
of 19 August 2008; the CTC in a communication of 22 August 2008; the CUT in communications dated 28 January, 13 June and 27 August; and the
CUT and the CTC jointly in a communication dated 31 August. These communications refer to matters that are under examination by the Committee,
and particularly to acts of violence against trade union leaders and members, including murders, kidnappings, attempted murder and disappearances;
the grave impunity surrounding such acts; the use of associated labour cooperatives and other forms of contracts which make it impossible for workers
to establish or join unions; the arbitrary refusal by the authorities to register new trade unions, new statutes or the executive committees of unions; and
the prohibition of the exercise of the right to strike in certain services which go beyond essential services. The Committee also notes the comments of
the International Trade Union Confederation (ITUC) of 29 August 2008, which are being translated. The Committee notes the Government's reply to the
communication by the CUT dated 28 January 2008.1t requests the Government to provide its comments on all the observations made by trade
unions.

The Committee notes the discussions in the Conference Committee on the Application of Standards in 2008. It also notes the reports of the
Committee on Freedom of Association on various cases that it is examining concerning Colombia, adopted at its sessions in March, June and
November 2008.

Trade union rights and civil and political liberties

The Committee notes that the comments made by the CUT, CGT and CTC refer to the rise in the rate of murders of trade union leaders and
members in 2008, amounting to ten trade union leaders and 30 trade union members. They also report an increase in the number of death threats. The
trade union confederations recognize the efforts made by the Government to provide security to trade union leaders and members, but consider that
they are not sufficient. They refer once again to the stigmatization of the trade union movement as sympathizing with the guerrillas and movements on
the extreme left, which leaves them in a grave situation of vulnerability.

In this respect, the Committee notes the Government's indication that during the course of 2007 the Government programme of protection for
persons under threat took measures to the value of $13 million out of a total of $40 million. These measures were intended to protect the members of
the trade union movement, who account for 20 per cent of the beneficiaries. For 2008, the investment budget is estimated at $45 million and up to June
2008 had benefitted 1,466 trade unionists, or 18 per cent of beneficiaries.

The Government adds that: (1) the trade union confederations were informed of the requirement for department police commanders to submit
monthly reports to the Administrative Security Department, the Office of the Public Prosecutor General of the Nation and trade union leaders on the
situation with regard to threats and the protection of trade unionists within their jurisdiction; and (2) a virtual network mechanism will be established to
deal with risk alerts in real time in the same way as for mayors and councillors.

In this regard, while appreciating all the measures adopted by the Government, and particularly the increase in funding for the protection of trade
union leaders and members, the Committee notes with deep concern the rise in the number of trade union leaders and members who have been
murdered. The Committee emphasizes the need to eradicate violence so that workers’ and employers’ organizations can exercise their activities in full
freedom. The Committee once again firmly urges the Government to continue taking all the necessary measures to guarantee the right to life
and safety of trade union leaders and members so as to allow the due exercise of the rights guaranteed by the Convention.

With reference to the measures to combat impunity, the CUT, CGT and CTC recognize the efforts made by the Office of the Prosecutor General of
the Nation to proceed with investigations into cases of grave violations of the human rights of trade unionists, but emphasize that only a very low
percentage of investigations reach the courts and result in the conviction of those responsible. They also emphasize the lack of information on the
situation of the proceedings in a large number of complaints of acts of violence against trade unions and that investigations are not systematic. The
trade union organizations further regret that the decongestion courts are not of a permanent nature.
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The Committee notes the Government's indication in this respect that the national general budget for 2008 authorized the Office of the Prosecutor
General to increase its personnel by 2,166 officials, which will mean that the special subunit for cases of trade unionists could increase in size to 19
prosecutors (it previously had 13). The Government adds that it will continue offering rewards of up to US$250,000 for information leading the capture
of those responsible for crimes against trade unionists. It adds that Act No. 599 of 2000 deems the murder of trade unions leaders to be aggravated
homicide, but not the murder of members of the trade union movement. For this reason, the Government submitted to the legislature Bill No. 308 in
June 2008 seeking to increase sentences from 17 to 30 years for the murder of trade union members and to impose fines of up to 300 minimum wages
on employers which restrict freedom of association. Moreover, at the request of the national Government, the Higher Judicial Council, through the
decision of 25 June 2008, made the three decongestion courts established in July 2007 permanent. These courts have been devoted exclusively to
ruling on cases of violations of the rights of trade unionists, issuing 44 sentences in 2007 and 24 up to July 2008.

The Committee also notes the Government's indication that the monthly report on the protection of trade union leaders and members and on impunity
was presented to the Inter-Institutional Commission on the Human Rights of Workers, held on 29 July 2008, which included the participation of
representatives of workers, employers, the Government and the ILO representative in Colombia. According to the Office of the Prosecutor General, of a
total of 117 convictions, it was found in 21 cases that the reason for the acts of violence was the trade union activity of the victim. Under the terms of
these 117 sentences, 192 persons were convicted and 128 imprisoned. Of the total of 117 convictions, 115 were handed down during the term of the
present Government and 68 were issued over the past three months as a result of the establishment of decongestion courts. Of the 192 convictions,
responsibility was found to lie with the public authorities in 15 cases, with the Self-Defence Units of Colombia in 93 cases, with the guerrillas in 24
cases, with a group outside the law in one case, with a trade unionist in one case, with common delinquents in 56 cases and with the Aguilas Negras
(an emerging group) in two cases.

The Committee notes that in its conclusions in 2008 the Committee on the Application of Standards, while noting the efforts made by the Office of the
Public Prosecutor of the Nation to secure progress in the investigation of serious human rights violations against trade unionists, as well as the
appointment of three judges especially dedicated to hearing cases of violence against trade unionists (decongestion courts), expressed its concern at
the increase in acts of violence against trade unionists in the first half of 2008 and urged the Government to take further steps to reinforce the available
protection measures and to ensure that investigations of murders of trade unionists are more effective and expeditious.

The Committee notes all the measures adopted by the Government and the efforts made, which are recognized by trade union organizations, to carry
out investigations of violations of the human rights of trade unionists. Nevertheless, it regrets that the number of convictions continues to fall and that a
large number of investigations are only at the preliminary stages. Under these conditions, the Committee requests the Government to continue
taking all the measures possible to carry forward and facilitate all investigations relating to acts of violence against the trade union
movement and expresses the firm hope that the measures adopted recently concerning the appointment of new prosecutors and judges will
reduce the situation of impunity and will clarify the acts of violence committed against trade union leaders and members, and result in the
apprehension of those responsible. The Committee emphasizes the role played by the decongestion judges and hopes that they will
continue discharging their duties.

Furthermore, the Committee recalls that it requested the Government to keep it informed of the manner in which Act No. 975 on justice and peace is
applied, particularly in cases involving trade union leaders and members. The Committee notes that, according to the trade union organizations,
paramilitaries who have submitted to the rule of law have provided very little information on the murder of trade unionists and trade union leaders. The
Committee once again requests the Government to provide the information requested.

Pending legislative and practical matters
The Committee recalls that it has been making comments, in some instances for many years, on the following matters.

Article 2 of the Convention. Right of workers, without distinction whatsoever, to establish and join organizations. The Committee referred previously to
the use of various types of contractual arrangements, such as associated work cooperatives, service contracts and civil or commercial contracts which
cover actual employment relationships and are used for the performance of functions and work that are within the normal activities of the establishment
and under which workers may not establish or join trade unions. In this respect, the Committee requested the Government to take the necessary steps
to ensure that full effect is given to Article 2 of the Convention so that all workers, without distinction whatsoever, enjoy the right to establish and join
unions. The Committee notes the Government's indication concerning the regulations applicable to temporary service enterprises and cooperatives. In
particular, the Committee notes the Government’s indication of the approval by the Congress of the Republic, on 22 July 2008, of Act No. 1233
respecting associated work cooperatives, following lengthy consultations with the representative organizations of associated work cooperatives,
workers' federations, branch organizations representing employers and academic circles. The Act regulates the activities of associated work
cooperatives, third-party contractors and the competence of the Supervisory Authority for Economic Solidarity and the Ministry of Social Protection to
impose penalties. According to the Government, the most important features of the Act include: (1) that it establishes the minimum wage as the basis
for ordinary compensation and the requirement to pay contributions to the social security, employment injury and pension branches and compensation
funds; (2) employment placement is prohibited and, where it occurs, employers’ responsibilities apply to cooperatives and third-party contractors; and
(3) it establishes a self-governing code for representative organizations of cooperatives and a commitment by representative organizations of
cooperatives in relation to the principles of the ILO and those of the International Co-operative Alliance. The Committee observes that a reading of the
Act shows that: (1) section 3 establishes ordinary monthly compensation in accordance with the work performed, productivity and the quantity of work
undertaken by the “associated worker”; (2) section 9 refers to workers “who provide their services in associated work cooperatives or pre-cooperatives”,
(3) under the terms of section 12, “the social object of cooperatives and pre-cooperatives consists of generating and maintaining work for associates in
a self-managed manner, with autonomy, self-determination and self-direction”; (4) section 12, second paragraph, provides that “associated work
cooperatives whose activity is the provision of services to the health, transport, vigilance, private security and education sectors shall be specialized in
the respective branch of activity”; and (5) the organizations of cooperatives to which the Act refers are not trade union bodies. Observing that the Act
itself refers to the “workers” of cooperatives, the Committee recalls that under the terms of Article 2 the Convention, all workers, without distinction
whatsoever, shall have the right to establish and join organizations of their own choosing. The Committee also recalls that the criterion for determining
the persons covered by this right is not based on the existence of a labour relationship with an employer and that the concept of worker includes not
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only dependent workers, but also workers who are self-employed or autonomous. In this respect, the Committee considers that associated workers in
cooperatives should be able to establish and join the trade union organizations of their own choosing. The Committee requests the Government to
take the necessary measures to guarantee explicitly that all workers, without distinction, including workers in cooperatives and those
covered by other forms of contracts, irrespective of the existence of a labour relationship, enjoy the guarantees afforded by the Convention.

Rights to establish organizations without previous authorization. In its previous comments, the Committee referred to the arbitrary refusal by the
authorities to register new trade union organizations, new trade union rules or the executive committee of a trade union at the discretion of the
authorities for reasons that go beyond the explicit provisions of the legislation. The Committee requested the Government to take steps to amend the
provision of Decree No. 1651 of 2007 which established as one of the grounds for denying registration ‘that the trade union organization has been
established, not to guarantee the fundamental right of association, but to secure labour stability” and to register new organizations or executive
committees, as well as amendments to rules, without undue delay. The Committee notes the Government's indication that, by virtue of the Substantive
Labour Code, the grounds for refusing to register a trade union are limited and that the decision by the Ministry of Social Protection not to register a
trade union when it does not comply with the respective legal requirements is not a discretional power. Furthermore, such a decision has to be based
on a reasoned administrative decision that is subject to administrative and judicial appeal. The Committee nevertheless notes that Resolution No. 1651
has been repealed by Resolution No. 626 of February 2008, although the latter resolution includes in section 2 among the grounds upon which the
competent official may refuse an entry in the trade union register, “that the trade union organization has been established for purposes that are different
from those deriving from the fundamental right of association”. In this respect, the Committee recalls once again that Article 2 of the Convention
guarantees the right of workers and employers to establish organizations without previous authorization from the public authorities and that national
regulations governing the constitution of organizations are not in themselves incompatible with the provisions of the Convention, provided that they are
not equivalent to a requirement for previous authorization and do not constitute such an obstacle that they amount in practice to a prohibition (see
General Survey of 1994 on freedom of association and collective bargaining, paragraphs 68 and 69). The Committee further considers that the
administrative authority should not be able to deny registration of an organization merely because it considers that it might devote itself to activities that
although legal may go beyond normal trade union activities. In these circumstances, the Committee once again requests the Government to take
the necessary measures to abrogate the provision of Resolution No. 626 of February 2008 which establishes as one of the grounds for
refusing entry into the register for a trade union organization “that the trade union organization has been established for purposes other
than those deriving from the fundamental right of association” and to register new organizations, executive committees and amendments to
rules without undue delay.

Article 3. Right of workers’ organizations to organize their activities and to formulate their programmes. The Committee also referred previously to the
prohibition of strikes, not only in essential services in the strict sense of the term, but also in a very broad range of services that are not necessarily
essential (section 430(b), (d), (f), (g) and (h); section 450(1)(a) of the Labour Code, Tax Act No. 633/00 and Decrees Nos 414 and 437 of 1952, 1543 of
1955, 1593 of 1959, 1167 of 1963, 57 and 534 of 1967) and the possibility to dismiss workers who have intervened or participated in an unlawful strike
(section 450(2) of the Labour Code), even when the unlawful nature of the strike is a result of requirements that are contrary to the principles of
freedom of association. The Committee previously requested the Government, in the context of a Bill that was being examined by Congress and which
envisaged certain amendments to the Labour Code, to amend the provisions referred to above and invited the Government to have recourse to the
Office’s technical assistance. In this respect, the Committee notes the Government's indication that: (1) when assessing the divergent interests, for the
purpose of defining essential public services, the legislator has to start from a serious objective and reasonable basis so that the respective regulation
maintains proportionality between compliance with the fundamental rights of users and the right to strike of workers; (2) the Constitution recognizes the
right to strike, although it is not absolute; and (3) under the terms of Act No. 1210 of 14 July 2008, the Standing Dialogue Commission on Wage and
Labour Policies, which is tripartite, shall submit a report within six months on the draft texts that it has submitted in relation to articles 55 (collective
bargaining) and 56 (strike action and essential services) of the Constitution. The Committee requests the Government to provide information on
any progress made in amending the legislation with regard to the very broad range of services in which, as they are deemed essential, the
right to strike is prohibited, and section 450, second paragraph, under which workers who have participated in a strike in such services can
be dismissed.

Declaring a strike illegal. The Committee previously noted the formulation of a Bill under which the competence to declare strikes illegal was
transferred from the Ministry of Social Protection to the judicial authorities. The Committee notes with satisfaction that Act No. 1210 has amended
section 451 of the Substantive Labour Code to read as follows: ‘the legality or illegality of a collective work suspension or stoppage shall be declared
by the judicial authorities in a priority procedure”.

Compulsory arbitration. The Committee referred previously to the authority of the Minister of Labour to refer a dispute to arbitration when a strike
exceeds a certain period — 60 days — (section 448(4) of the Labour Code). The Committee noted a Bill to amend this section, providing that where it is
not possible to achieve a definitive solution, the parties or one of them shall request the Ministry of Social Protection to convene an arbitration board.
The Committee notes that Act No. 1210 amends section 448(4) of the Labour Code and provides that: (1) the employer and the workers may, within the
following three days, convene any settlement, conciliation or arbitration machinery; (2) if they do not reach agreement, automatically or at the request
of the parties, the Commission for Dialogue on Wage and Labour Policies shall intervene and use its good offices for a maximum of five days; (3) once
this period has elapsed without it being possible to achieve a definitive solution, both parties shall request the Ministry of Social Protection to convene
an Arbitration Board; and (4) the workers shall be under the obligation to return to work within three days. In this respect, the Committee considers that,
except in essential services in the strict sense of the term or in the case of public servants exercising authority in the name of the State, the convening
of the Arbitration Board should only be possible where both parties so decide voluntarily in common agreement. The Committee requests the
Government to take the necessary measures to amend section 448(4) as indicated above.

Article 6. Restrictions imposed on the actions of federations and confederations. The Committee referred previously to the prohibition on the calling of
strikes by federations and confederations (section 417(i) of the Labour Code). The Committee recalled that higher level organizations should be able to
resort to strikes in the event of disagreement with the Government's economic and social policy and requested the Government to amend the above
provision. The Committee notes the Government’s indication that federations and confederations cannot be assimilated to first-level organizations
since those who hold a legal interest in collective bargaining are the workers who are members of enterprise, industry or branch trade unions and the
employers to whom lists of claims have been submitted. The Government adds that if federations and confederations do not have a legal interest in
collective bargaining, then they clearly have much less interest in strikes. In this regard, the Committee recalls that the guarantees provided to
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first-level organizations by Article 6 of the Convention also apply to higher level organizations. Indeed, in order to defend the interests of their members
more effectively, workers’ and employers’ organizations need to have the right to establish federations and confederations of their own choosing, which
should themselves enjoy the various rights accorded to first-level organizations, in particular as regards their freedom of operation, activities and
programmes (see General Survey, op. cit., paragraphs 195 and 198). The Committee requests the Government to take the necessary measures
to amend section 417(i) so as not to prohibit the right to strike of federations and confederations.

Observing that it has been making comments for many years, the Committee expresses the firm hope that the Government will take the
necessary measures without delay to amend the legislative provisions commented upon and bring them into conformity with the
Convention. The Committee requests the Government to provide information on any measures adopted in this respect.

The Committee is addressing a request directly to the Government on another point.
Ethiopia
(Ratification: 1963)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) in a communication dated 29 August 2008,
which are being translated and will be examined in the framework of the next reporting cycle.

The Committee regrets that the Government’s report contains no observations on the comments previously submitted by the International
Confederation of Free Trade Unions (ICFTU, now ITUC), the Education International (El) and the ITUC alleging serious violations of teachers’ trade
union rights and, in particular, of the Ethiopian Teachers’ Association (ETA). The Committee expresses deep concern over the failure of the
Government to conduct a full and independent inquiry into the allegations made relating to arrests of trade unionists, their torture and mistreatment
when in detention, and continuing intimidation and interference. The Committee recalls that when disorders have occurred involving loss of human life
or serious injuries, the setting up of an independent judicial inquiry is a particularly appropriate method of fully ascertaining the facts, determining
responsibilities, punishing those responsible and preventing the repetition of such actions. Judicial inquiries of this kind should be conducted as
promptly and speedily as possible, since otherwise there is a risk of de facto impunity which reinforces the climate of violence and insecurity and which
is therefore highly detrimental to the exercise of trade union activities (see General Survey of 1994 on freedom of association and collective bargaining,
paragraph 29). The Committee urges the Government to conduct a full and independent inquiry without delay into all of the comments made
by the ITUC and earlier by the ICFTU and El and to provide information on the outcome.

The Committee notes that a direct contact mission visited the country in October 2008 and notes the information contained in the mission report. In
particular, the Committee notes that the Supreme Court has rendered its final decision concerning the ETA executive body and that following this
decision, a group of teachers have made a request to the Ministry of Justice to be registered under the name of the National Association of Ethiopian
Teachers. The Committee observes from the mission report that despite the fact that this request was made in August 2008, no answer concerning
registration has been received from the Ministry so far. The Committee further notes that the Ministry of Justice requested the Ministry of Education to
provide its opinion as to whether the new teachers’ association should be registered. In this respect, the Committee considers that a request to the
Ministry of Education, which is the employer in this case, concerning the appropriateness of registering an association of teachers is contrary to the
right of workers to form and join the organization of their own choosing without previous authorization. The Committee further express its concern that
four months have elapsed since the teachers’ request without registration being granted by the Ministry of Justice. The Committee expresses particular
concern and regret over the fact that the delay in registration occurs within the context of the long-standing allegations of serious violations of teachers’
trade union rights including the continuous interference by way of threats, dismissals, arrest, detention and maltreatment of ETA members, which are
pending before the Committee on Freedom of Association (Case No. 2516). The Committee urges the Government to take all necessary
measures to ensure the rapid resolution of this request for registration so that teachers may fully exercise their right to form organizations
for the furthering and defending teachers’ occupational interests without further delay.

The Committee recalls that it had previously noted the Government's indication that it was in the process of revision of the Civil Servant
Proclamation, which would protect and guarantee the right of civil servants, including teachers in public schools, to form and join trade unions. The
Committee regrets that no information was provided by the Government on the progress made in this respect. In the light of the above, the
Committee urges the Government to amend the Civil Servant Proclamation without further delay so as to ensure that the rights of civil
servants (including teachers) afforded by the Convention are fully guaranteed. It requests the Government to provide information on the
measures taken in this respect.

The Committee recalls that for several years it had been expressing its concern over the Labour Proclamation (2003), which falls short of ensuring
full application of Convention No. 87. In particular, the Committee recalls that it had previously requested the Government:

- to ensure the right to organize of the following categories of workers excluded, by section 3, from the scope of application of the Labour
Proclamation: workers who's employment relations arise out of a contract concluded for the purpose of upbringing, treatment, care, rehabilitation,
education, training (other than apprenticeship); contract of personal service for non-profit-making purposes; managerial employees, as well as
employees of state administration; judges and prosecutors, who were governed by special laws;

-  to delete air transport and urban bus services from the list of essential services in which strike action is prohibited (section 136(2)). In this
respect, considering that these services did not constitute essential services in the strict sense of the term, the Committee had suggested that the
Government gave consideration to the establishment of a negotiated system of minimum service in these services of public utility, rather than imposing
an outright ban on strikes, which should be limited to essential services in the strict sense of the term;

- toamend its legislation so as to ensure that, except in situations concerning essential services in the strict sense of the term, acute national
crisis and public servants exercising authority in the name of the State, recourse to arbitration is allowed only upon the request of both parties. In this
respect, the Committee had noted that section 143(2) of the Labour Proclamation allowed the aggrieved party to the labour dispute to take the case to
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the Labour Relations Board for arbitration or to the appropriate court. In this case, the strike was considered unlawful (section 160(1)). In the case of
essential services, as listed in section 136(2), the dispute was referred to an ad hoc board for arbitration (section 144(2));

- to amend section 158(3), according to which the strike vote should be taken by the majority of the workers concerned in a meeting in which at
least two-thirds of the members of the trade union were present, so as to lower the quorum required for a strike ballot; and

- to ensure that the provisions of the Labour Proclamation, which, as noted above, contrary to the Convention, restrict the right of workers to
organize their activities, are not invoked to cancel an organization’s registration pursuant to section 120(c) until they have been brought into conformity
with the provisions of the Convention.

The Committee notes the Government's indication that the Labour Proclamation is being examined with a view to amendment. In this regard, the
Government indicates that employment relations arising out of a contract concluded for the purpose of upbringing, treatment, care, rehabilitation,
education, training (other than apprenticeship), contract of personal service for non-profit-making purposes, as well as of managerial employees are the
issues to be discussed by the labour proclamation drafting committee. The Government further indicates that the Committee’s observations on
essential services, compulsory arbitration, the need to lower the strike quorum required for a strike ballot, as well as the matter of dissolution of trade
unions are also to be discussed by the drafting committee. The Committee expects that the Labour Proclamation will be soon amended so as to
ensure its full conformity with the Convention. It requests the Government to indicate any progress made in this respect.

The Committee further requests, once again, the Government to indicate how the right to organize of employees of state administration,
judges and prosecutors is ensured in law and in practice and to transmit with its next report any specific legislation in this respect.

Guatemala
(Ratification: 1952)

The Committee notes the Government's report, the discussion which took place in the Conference Committee on the Application of Standards in
2008 and the various cases currently before the Committee on Freedom of Association (some of which relate to serious allegations of violence against
trade union leaders and trade unionists). The Committee also notes the report of the high-level mission which visited the country in April 2008 and the
tripartite agreement signed during the mission designed to improve the application of the Convention.

The Committee also notes the detailed comments on the application of the Convention made by the Union Movement, Guatemalan Indigenous and
Agricultural Workers for the Defence of Workers’ Rights in a communication dated 31 August 2008, as well as the comments made by the International
Trade Union Confederation (ITUC) in a communication dated 29 August 2008, which refer to matters already raised by the Committee, as well as to
serious acts of violence against trade union leaders and trade unionists, impediments to the registration of trade union organizations, difficulties in
exercising the right of assembly of trade union organizations and other violations of the Convention. In this regard, the Committee hopes that, in the
context of the tripartite agreement concluded during the high-level mission, all the questions raised, as well as the comments made by the
ITUC in 2005 and by the Trade Union Confederation of Guatemala (UNSITRAGUA) in 2006, will be examined and tackled in a tripartite
manner by the Government and the social partners in the context of the work of the Tripartite Committee on International Affairs, the Legal
Reform Subcommittee and the mechanism for rapid intervention in cases.

Acts of violence against trade unionists

The Committee recalls that for several years, it has noted in its observations acts of violence against trade unionists and has previously requested
the Government to provide information on developments in this regard. The Committee notes that the Government indicates in its report that: (1) it
shares the Committee’s concern with regard to the acts of violence which, in its view, affect not only people involved in trade union activities, but also
society in general; (2) it hopes that, in the medium term, it will be possible to reduce the crime rate through the development of strategies to strengthen
civil intelligence systems, so that the perpetrators of crimes can be identified, tried and convicted; (3) a new Attorney-General and Head of the Office of
the Public Prosecutor has recently taken up office and the Tripartite Committee on International Affairs has called on him to deal with the issue of acts
of violence against trade unionists and the need to track down, prosecute and convict the perpetrators of these acts; and (4) the intention of the
members of the Tripartite Committee is to achieve closely coordinated links with the Office of the Public Prosecutor in order to facilitate the provision of
effective security measures for those members of the trade union movement who are the victims of intimidation or threats.

The Committee notes the conclusions of the high-level mission, in particular, with reference to the issue of human rights in trade union circles, that:
‘the mission noted greater attention to this problem, which is reflected in the decision of the Office of the Public Prosecutor under the instruction of the
Attorney-General to allocate greater budgetary resources to the Special Office for Offences against Journalists and Trade Unionists and to assign four
new investigators to that area. Moreover, the progress that had been made in the investigation into the assassination of the Secretary-General of the
Trade Union of Workers of Puerto Quetzal, Mr Pedro Zamora, in January 2007, which prompted a special ILO mission and action taken by the mission
in March—April 2007. The investigations carried out have established that two individuals have been accused of the crime and a warrant for their arrest
has been issued. It is also worth pointing out that, following an investigation, it was confirmed that the trade unionist Mr L6pez Estrada, thought to have
disappeared, was found safe and sound at his mother’s house in Puerto Barrios”.

Furthermore, the Committee notes that, at the proposal of the mission, the Tripartite Committee approved an agreement to eradicate violence, which
provides for the carrying out of: “(1) an evaluation of institutional action, including the most recent, and particularly the special protection measures to
prevent acts of violence against trade unionists under threat; and (2) an evaluation of the measures that are being taken (increases in budget
allocations and in the number of investigators) to guarantee effective investigation with sufficient resources to permit the elucidation of the crimes
against trade unionists and the identification of those responsible”.

In this respect, the Committee once again expresses deep concern at the acts of violence against trade union leaders and members and recalls that
trade union rights can only be exercised in a climate that is free of violence. The Committee expresses the firm hope that the Government will
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continue to take measures to guarantee full respect for the human rights of trade unionists and will continue providing protection measures
to all trade unionists who so request. The Committee also requests the Government to take the necessary measures without delay to
conduct the investigations with a view to identifying those responsible for acts of violence against trade union leaders and members, so
that they are prosecuted and penalized in accordance with the law. The Committee requests the Government to keep it informed of any
development in this respect.

Legislative problems

The Committee recalls that for many years it has been commenting on the following provisions which raise problems of conformity with the
Convention:

- restrictions on the establishment of organizations in full freedom (the need to have half plus one of those working in the occupation to establish
industry trade unions, under section 215(c) of the Labour Code); delays in the registration of trade unions or refusal to register them. In this regard, the
Committee notes that the Government indicates that: (1) the new Ministry of Labour authorities have initiated a process to significantly reduce the time
required for the administrative processing of trade union authorizations; (2) the Directorate General of Labour had authorized 40 new trade unions as at
August 2008; and (3) the speed with which pending applications for registration will be processed is dependent on how quickly the comments made by
the technical bodies of the Ministry of Labour and Social Insurance to the representatives of the trade unions in the process of being established are
taken into account;

- restrictions on the right to elect trade union leaders in full freedom (the need to be of Guatemalan origin and to be a worker in the enterprise or
economic activity in order to be elected as trade union leader, under sections 220 and 223 of the Labour Code);

- restrictions on the right of workers’ organizations to organize their activities freely (under section 241 of the Labour Code, strikes are declared
not by a majority of those casting votes, but by a majority of the workers); the possibility of imposing compulsory arbitration in the event of a dispute in
the public transport sector and in services related to fuel, and the need to determine whether strikes for the purpose of inter-union solidarity are still
prohibited (section 4(d), (e) and (g) of Decree No. 71-86, as amended by Legislative Decree No. 35-96 of 27 March 1996); labour, civil and penal
sanctions applicable to strikes involving public servants or workers in specified enterprises (sections 390(2) and 430 of the Penal Code and Decree No.
71-86);

- Civil Service Bill. In its previous observation, the Committee noted a Civil Service Bill which, according to the UNSITRAGUA and the National
Federation of State Workers’ Unions (FENASTEG), requires a percentage that is too high to establish unions and restricts the right to strike. The
Committee notes that the Government reports that the Bill has been withdrawn from discussion, since an inter-sectoral consultation committee was set
up in July 2008 to come up with a Bill that is consistent with the needs of the sectors involved;

- Situation of many workers in the public sector who do not benefit from trade union rights. These workers (who are under contracts under item
029 and others of the budget), who should have been recruited for specific or temporary tasks, are engaged in ordinary and permanent functions and
often do not benefit from trade union rights and other employment benefits apart from wages, and are not covered by the social security nor by
collective bargaining where it exists. The Committee notes that the members of the Supreme Court of Justice stated to the high-level mission that, in
accordance with case law, these workers enjoy the right to organize.

With regard to the matters above, the Committee notes that, at the proposal of the high-level mission, the Tripartite Committee approved an
agreement to modernize the legislation and give better effect to Conventions Nos 87 and 98, and that this agreement provides for “an examination of
the dysfunctions of the current system of labour relations (excessive delays and procedural abuses, lack of effective enforcement of the law and of
sentences, etc.) and particularly of the machinery for the protection of the right to collective bargaining and the rights of workers’ and employers’
organizations and their members as laid down in Conventions Nos 87 and 98 in the light of technical considerations and the comments of a substantive
and procedural nature of the ILO Committee of Experts on the Application of Conventions and Recommendations”. The Committee observes that the
high-level mission undertook to provide appropriate technical assistance in relation to these matters and notes with interest that this assistance has
already started.

The Committee takes note of the report of the first mission of the technical assistance (November 2008), which was a follow-up to the high-level
mission (April 2008).

The Committee firmly hopes that with the technical assistance the Government is receiving, the Government will be able to provide
information in its next report on a positive assessment with regard to the various points mentioned.

Other matters

Export processing sector. In its previous observation, the Committee noted the comments made by trade union organizations referring to significant
problems relating to trade union rights in export processing zones and requested the Government to take the necessary measures to give full effect to
the Convention in export processing zones. The Committee notes that the Government reports that: (1) through its general labour inspectorate, the
Ministry of Labour and Social Insurance has been addressing complaints made in connection with the export processing sector, as well as developing
routine inspections through the Inspectorate’s Export Processing Inspection Unit; (2) in 2007, 19 enterprises in the sector closed and in 2008, ten
closed; (3) in 2008, a procedure of administrative conciliation allowed the payment of benefits to workers affected by the closures in the case of ten
export processing enterprises, and the workers who decided not to make use of the conciliation procedure and opted instead to take legal action
received assistance free of charge from the Office of the Labour Ombudsperson; (4) there are ten trade unions in the sector with a total membership of
258 workers; (5) in 2007, ten complaints were dealt with relating to violations of freedom of association rights and in six cases a settlement was
reached through conciliation, and in 2008, 17 complaints were dealt with relating to violations of Convention No. 87, and 16 are being processed; and
(6) the training activities will continue on the rights established in Conventions Nos 87 and 98 for the export processing sector, for which the
Government is counting on technical support from the ILO.
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In this regard, the Committee notes that, in its conclusions, the high-level mission points out the following on this matter: “... it is in this area, as well
as in the area described in the previous paragraph, that we see the extent to which the problems identified during the 2007 mission persist. According
to the Ministry of Labour and Social Insurance, there are seven collective agreements for the export processing sector, but only two of those are from
2007. The others date back to 2003 or earlier. With regard to trade union membership, according to the administrative authority, there are six trade
unions with a total membership of 562 workers in the export processing sector, among almost 200,000 workers, but according to the executive board of
the trade union movement, there are only two trade unions in this sector. Regardless of whichever information is accurate, what is certain is that there
continues to be minimal trade union activity and collective bargaining in the export processing sector and problems in applying Conventions Nos 87
and 98".

Under these circumstances, the Committee hopes that the Government will continue benefiting from technical assistance from the Office
so that the Convention is given full effect in the export processing sector, and will continue providing information on this matter.

Tripartite national committee. In its previous observation, the Committee asked the Government to continue keeping it informed of the work of the
Tripartite Committee on International Affairs, as well as the work of the Legal Reform Subcommittee and the mechanism for rapid intervention in cases.
The Committee notes that the Government reports that: (1) it is satisfied with the development of the meetings of the Tripartite Committee, particularly
with the effectiveness of the dialogue and the openness to analysis, discussion and recommendations arising from the meetings; (2) by August 2008,
ten meetings had been held, in which subjects of relevance to employer-worker relations were discussed; (3) the impetus of the Tripartite Committee’s
activities has absorbed functions covered by the Legal Reform Subcommittee and an analysis is currently being carried out in order to filter and
prioritize the cases to be dealt with; (4) in the context of the mechanism for rapid intervention in cases, both the worker and the employer sectors of the
Tripartite Committee have reported cases and, given the constant participation of the general labour inspector, those cases have been dealt with and
results achieved, both in the agricultural sector and in the garment or export processing sector; and (5) in addition, the Deputy Minister of Labour has
intervened directly in the cases brought to the attention of the Tripartite Committee, appearing in person in the places in which a dispute has arisen and
mediating in order to find an appropriate solution to those cases. The Committee requests the Government to continue keeping it informed of the
work of the Tripartite Committee on International Affairs, as well as that of the Legal Reform Subcommittee and the mechanism for rapid
intervention in cases.

Finally, the Committee observes that, in the context of the session of the International Labour Conference held in 2008, during the analysis of the
application of the Convention by Guatemala, the Committee on the Application of Standards invited the Government to accept a mission made up of
the Employer and Worker spokespersons to assist the Government in finding durable solutions to all of the above matters. The Committee notes with
interest that the Government indicates in its report that it welcomes the invitation along with each and every mission which wishes, in good faith, to
assist in overcoming the complex situations relating to freedom of association.

The Committee hopes that it will be able to note in the near future that significant progress has been made in the application of the
Convention.

Myanmar

(Ratification: 1959)

The Committee notes the conclusions and recommendations reached by the Committee on Freedom of Association in Cases Nos 2268 and 2591
(351st Report, approved by the Governing Body at its 303rd Session, November 2008 paragraphs 1016-1050; 349th Report approved by the
Governing Body at its 301st Session, paragraphs 1062-1093). It also notes the comments of the International Trade Union Confederation (ITUC) dated
29 August 2008 on grave matters which arose in the course of 2007 as well as its previous comments on very serious issues which arose in 2005-06
and the Government'’s response to some of these issues:

1. In reply to the ITUC comments relating to severe repression by the Government of the September 2007 uprising against the military Government of
the State Peace and Development Council (SPDC) which had been led by Buddhist monks, and supported by workers, students, and citizen activists,
the Committee notes the Government’s indication that ten persons died and 14 were injured; in total, 2,284 persons were found to have been involved
in the unrest in Yangon and 643 persons outside Yangon; among them a total of 2,836 persons (2,235 from Yangon and 601 out of Yangon) were
released; 91 remained under arrest (49 from Yangon and 42 from outside Yangon); these were involved in violence and terrorist acts and necessary
measures were being taken against them in accordance with the laws. The Government adds that the SPDC is making efforts for the emergence of a
peaceful, modern, disciplined, flourishing, democratic nation upholding the three main National Causes; the vast majority of the people have already
adopted the Constitution, the fourth step of the seven-step road map, to shape the future State; on 23 September 2008 the Government released from
prison 9,002 prisoners with good conduct and discipline, for social and family reasons.

2. The Committee notes that the ITUC refers to the arrest, heavy-handed interrogation and long prison sentences imposed on six workers (Thurein
Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win and Myo Min) who participated in a 2007 May Day event at the “American center” in Yangon and
tried to relay news to the outside world through the Burma-Thai border; significant harassment of their lawyers by the authorities which prompted them
to withdraw from the case on 4 August; the conviction of the six workers on 7 September to 20 years imprisonment for sedition and additional
convictions of Thurein Aung, Wai Lin, Kyaw Win, and Myo Min to another five years in prison for association with the Federation of Trade Unions of
Burma (FTUB) under section 17(1) of the Unlawful Associations Act and to three years for illegally crossing a border, as a result of which their jail time
amounted to 28 years in total. The six activists filed appeals which were dismissed, prompting them to file their appeals to the Supreme Court, where
they were pending at year's end.

The Committee notes that according to the Government, the Supreme Court has held hearings on this case which is pending before it. The
Government regrets the request made by the Committee on Freedom of Association in Case No. 2591 (see below) for the release of the six activists
which, according to the Government, constitutes interference with the internal affairs of the country. The Government adds that: (i) Article 8 of the
Convention requires workers and their organizations to respect the law of the land; (i) the six persons were not workers at a factory or workplace; (iii)

Report generated from APPLIS database Individual cases/17



they were arrested not for holding a May Day event but for inciting hatred or contempt for the Government (section 124(A) of the Penal Code), for being
a member of or contacting an unlawful association (section 17(1) of the Unlawful Association Act, 1908) and for illegally leaving and re-entering the
country (section 13(1) of the Immigration (Emergency) Provisions Act, 1947); (iv) the FTUB does not represent any workforce in Myanmar; it is a
terrorist group in the guise of a workers’ organization; (v) the authorities allow the detainees to meet with guests and relatives; they also allowed Mr
Thomas Ojea Quintana, Special Rapporteur on the situation of human rights in Myanmar, to meet with Thurein Aung, Kyaw Kyaw and Su Su Ngwe on
5 August 2008; upon request for medical (dental) treatment of Thurein Aung, the Government arranged for a dentist to cure him; (vi) the Special
Rapporteur also met with the Minister of Labour and the Human Rights Committee. As for the FTUB, in particular, the Government adds that: (i) after
the adoption of the Constitution, the organizations and associations in Myanmar will need to be established under the existing laws of the country and
should have locus standi; (i) the FTUB is not represented anywhere in the workforce of the country; it is illegally established outside the country by
persons who absconded and are fugitives from justice; (iii) there is strong and firm evidence that the FTUB has committed terrorist acts uncovered in
June 2004; by virtue of the International Convention on the Suppression of Terrorism and the International Convention for the Suppression of the
Financing of Terrorism the Government issued Declaration No. 172006 on 12 April 2007 announcing that the FTUB was a terrorist group.

In this regard, the Committee notes the conclusions and recommendations reached by the Committee on Freedom of Association in Case No. 2591
(349th Report, paragraphs 1062-1093 and 351st Report, paragraphs 144-150), according to which “it is undeniable that the six persons were punished
for exercising their fundamental right to freedom of association and the freedom of expression”. It observes that their convictions were based on such
acts like, for example, holding a public lecture to discuss “problems encountered by workers at their respective workplaces, which had an effect of
agitating them” or preparing a speech on “salaries, disproportionate prices for goods, right to take leaves, pension and the failure of the Government to
address these issues”, which were considered by the Government and the courts as “defam(ing] the Government”. The Committee also notes that the
Committee on Freedom of Association called on the Government to recognize the FTUB as a legitimate trade union organization and to allow for the
free operation of any form of organization of collective representation of workers including the legalization of the FTUB (349th Report, paragraphs
1083, 1089, 1092; 351st Report, paragraph 1038). With regard to the appeal filed by the workers to the Supreme Court, the Committee on Freedom of
Association indicated its deep concern at “the indication in the [first instance] judgement that the court explicitly ordered the destruction of all but some
evidence presented to it (Case No. 82), thus rendering any review by a higher tribunal virtually impossible” (349th Report, paragraph 1088). As a resullt,
the Committee on Freedom of Association called for the immediate release of the six activists, Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw
Win and Myo Min.

3. The Committee notes that the ITUC refers to the imprisonment of Myo Aung Thant, member of the All Burma Petro-Chemical Corporation Union,
who has now been in jail for over 11 years after having been convicted for high treason for maintaining contacts with the FTUB (under section 122(1) of
the Penal Code). The Committee notes that according to the Government, Myo Aung Thant is still in prison for breaking the laws of the country and it is
impossible to release him, and ITUC should not interfere in the internal judicial affairs of an ILO member State. The Committee notes in this regard the
conclusions and recommendations reached by the Committee on Freedom of Association in its interim report concerning Case No. 2268 (351st Report,
paragraphs 1016-1050) in which the Committee on Freedom of Association deplored the Government's refusal to consider the release of Myo Aung
Thant and strongly urged the Government to take the necessary steps to ensure his immediate release from prison.

4. The Committee notes that the ITUC refers to the killing of Saw Mya Than — FTUB member and official of the Kawthoolei Education Workers” Union
(KEWU), allegedly murdered by the army in retaliation for a rebel attack. The Committee notes that according to the Government, Saw Mya Than’s
death was an accident caused by the KNU, an insurgent organization. The Committee notes that the Committee on Freedom of Association requested
the Government in the framework of Case No. 2268 to institute an independent inquiry into the alleged murder of Saw Mya Than - to be carried out by
a panel of experts considered impartial by all the parties concerned.

5. The Committee notes that the ITUC refers to the detention and sentencing of Burma Railway Union leader U Tin Hla, a long-serving electrician
with the Myanmar Railway Corporation. He was arrested along with his entire family on 20 November 2007; while his family was later released, he was
charged under section 19(a) of the Penal Code for possession of explosives which were, in fact, electric wires and tools in his toolbox; after a brief trial,
he was sentenced to seven years in prison; in reality, his crime was apparently his very active efforts to organize workers from the railways and other
sectors to support the popular uprising of the Buddhist monks and people in late September 2007. He was 60 years old when arrested and there are
significant concerns for his health in prison. His requests to see a doctor have been denied.

The Committee notes that according to the Government, the ITUC always refers to an imaginary union when making allegations on persons; U Tin
Hla was not a member of a union, but rather a supervisor working in Myanmar Railways and there is no union under the Myanmar Railways. On 14
November 2007 at about 9.30 pm the Police Force of Yangon Division made a surprise check at his house and found him with 337 point 30 carbine
bullets and 13 9mm bullets. The Township Court convicted him to seven years’ imprisonment.

6. The Committee notes that the ITUC refers to the arrest on 13 November in Yangon of Su Su Nway, the activist who brought a forced labour
complaint to the ILO which subsequently resulted in the first successful conviction of four local officials for procuring forced labour; she was arrested for
her actions in supporting workers’ participation in the September uprising; at the end of the year, she was being held in Insein prison, awaiting trial on
charges of sedition. The Committee notes that according to the Government, this case does not relate to workers’ rights; following complaint No.
2469/07, Su Su Nway was charged under sections 143 and 147 of the Penal Code and the case is before a special court in Insein Prison (Criminal
Regular Trial No. 10/2008).

7. The Committee notes that the ITUC refers to:
- the disappearance on 22 September 2007 of Lay Lay Mon, a female labour activist who is a former political prisoner, after helping organize
workers to support protesting monks and citizens in the uprising in Yangon; she is believed to be incarcerated in Insein prison but at year end there

was no news of if, or when, she would be brought to trial;

- the disappearance of labour activist Myint Soe during the last week of September 2007 after being active in engaging with workers to increase
their involvement in the September uprising.
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8. The Committee notes that the ITUC refers to the arrest by the military authorities on 8 and 9 August 2006 of seven members of the family of the
FTUB member and activist Thein Win at their house in the Kyun Tharyar section of Pegu city. While in detention, several male members of the family
were tortured while being interrogated. On 3 and 4 September 2006, the authorities released four of the family members. According to the latest
communication by the ITUC, three of Thein Win's siblings (Tin Oo, Kyi Thein and Chaw Su Hlaing) were sentenced to 18 years in jail under section
17(1) and (2) of the Unlawful Associations Act. Tin Oo suffered such intensive torture during detention that he has now become mentally unstable and
there are fears for his health.

The Committee notes that according to the Government, Thein Win and six other persons were prosecuted under Criminal Procedure No. 1475/06 at
the Township Court of Justice of Toungoo in Pegu Division on 20 September 2008. They were connected to a bomb blast in Paenwegone and the
insurgency as well as to participation in terrorist activities. The Southern Military Command made the necessary investigation and the father, mother,
brother, sister and sister-in-law were released in September 2006. They went back to their residence and on 2 October 2006 they ran away from
Myanmar to Maesauk, Thailand.

9. The Committee notes that the ITUC refers to the arrest in March 2006 of five underground democracy and labour activists for a variety of offences
connected to efforts to provide information to the FTUB and other organizations considered as illegal by the regime, and to organize peaceful
anti-SPDC demonstrations. All five were sentenced to long prison terms and four were serving those terms in Insein prison (U Aung Thein, 76 years
old, sentenced to 20 years; Khin Maung Win, sentenced to 17 years; Ma Khin Mar Soe, 17 years; Ma Thein Thein Aye, 11 years; and U Aung Moe, 78
years old, sentenced to 20 years); according to the latest communication by ITUC, they are still serving their sentence.

10. The Committee notes that the ITUC refers to intimidation by the army of the 934 workers at Hae Wae Garment, located in South Okkapala
Township in Yangon, who went on strike on 2 May 2006 to demand better terms and conditions of work. The 48 workers allowed to meet with the
authorities were forced to sign a written statement that indicated that there were no problems at the factory. A detachment of 12-20 police officers were
regularly present in the factory after workers returned to work.

11. The Committee notes that the ITUC refers to the:

- arrest and sentencing to a four-year prison term with hard labour of Naw Bey Bey, an activist member of the Karen Health Workers’ Union
(KHWU); she was supposedly held in Toungoo;

- arrest, torture and killing of Saw Thoo Di, a.k.a. Saw Ther Paw, a Karen Agricultural Workers’ Union (KAWU) committee member from Kya-Inn
township, Karen State, by an armed column of Infantry Battalion 83 outside his village on 28 April 2006.

12. The Committee notes that the ITUC refers to the shelling of the Pha village with mortars and rocket propelled grenades by Light Infantry Battalion
308 which had been sent by the SPDC military upon learning that, on 30 April 2006, the FTUB and Federation of Trade Unions—Kawthoolei (FTUK)
were preparing a May Day workers’ rights commemoration.

13. The Committee notes that the ITUC refers to the discovery in early June 2005 by the SPDC of an underground network of ten FTUB organizers in
the Pegu area who were providing support and education to workers and serving as a networking and information link to FTUB structures abroad.
Seven men and three women were arrested. In a press conference held on 28 August 2005, the SPDC leaders accused the organizers of having used
satellite phones to convey information from inside Burma to the FTUB, which then provided information to the ILO and the international trade union
movement. The arrested FTUB members were taken to the infamous Aug Tha Pay interrogation centre in Mayangone district of Yangon where they
were investigated and tortured by special branch police and the Bureau of Special Operations (military intelligence) personnel during the months of
June and July. On 29 July 2005, they were transferred to Insein prison, and their case sent to a special court that conducts its hearings inside the
prison. During the secret trial, they were denied access to outside council or witnesses, and the proceedings clearly did not meet international judicial
standards. They were all found guilty and were sentenced on 10 October 2005. Wai Lin and Win Myint, as key leaders of the network, respectively
received sentences of 25 years and 18 years; the other five men and two of the women (Hla Myint Than, Major Win Myint, Ye Myint, Thein Lwin Oo,
Aung Myint Thein, Aye Chan, Kin Kyi), each received seven-year jail terms, and bank clerk Ma Aye Thin Khine was sentenced to three years of
imprisonment. In its latest communication, the ITUC adds that, at the end of 2007, all these FTUB members were still being detained in Insein prison.

The Committee deeply regrets that the Government’s response fails to acknowledge any of the fundamental rights and basic civil liberties of workers
contained in the Convention. The Committee regrets the dismissive tone of the Government’s reply to the comments by ITUC as well as the paucity of
the information provided which is in stark contrast to the extreme gravity of the issues raised by ITUC. It strongly condemns the Government’s view that
comments made by workers’ organizations under article 23 of the ILO Constitution and recommendations made by the ILO supervisory bodies to
remedy violations of the fundamental rights of workers constitute interference in internal affairs. It emphasizes in this regard that the membership of a
State in the International Labour Organization carries with it the obligation to respect in national legislation freedom of association principles and the
Conventions which the State has freely ratified including Convention No. 87. The Committee stresses that respect for the right to life and other civil
liberties is a fundamental prerequisite for the exercise of the rights contained in the Convention and workers and employers should be able to exercise
their freedom of association rights in a climate of complete freedom and security, free from violence and threats. Furthermore, as regards the reported
torture, cruelty and ill-treatment, the Committee points out that trade unionists, like all other individuals, should enjoy the safeguards provided by the
Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights and governments should give the necessary
instructions to ensure that no detainee suffers such treatment (see General Survey of 1994 on freedom of association and collective bargaining,
paragraphs 29-30). In addition, noting that several trade unionists have been tried by special courts inside prisons and taking note of court orders to
destroy evidence thus rendering any appeal virtually impossible, the Committee emphasizes that it should be the policy of every government to ensure
observance of human rights and especially of the right of all detained or accused persons to receive a fair trial with all guarantees of due process.

The Committee, noting that there is currently no legal basis to the respect for, and realization of, freedom of association in Myanmar, recalls once
again that while trade unions are expected under Article 8 of the Convention to respect the law of the land, “[t]he law of the land shall not be such as to
impair, nor shall it be so applied as to impair, the guarantees provided for in this Convention”. The authorities should not seize on legitimate trade union
activities as a pretext for arbitrary arrest or detention and allegations of criminal conduct should not be used to harass trade unionists by reason of their
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union membership or activities. In this regard, the Committee deeply regrets that ordinary trade union activities like speeches on socio-economic
issues of direct interest to the workers, participation in May Day events and the mere communication of information to the FTUB are considered by the
Government as criminal activity and punished with severe prison sentences. The Committee emphasizes that the holding of public meetings and the
voicing of demands of a social and economic nature on the occasion of May Day are traditional forms of trade union action and trade unions should
have the right to organize freely whatever meetings they wish to celebrate on May Day; freedom of expression which should be enjoyed by trade
unionists should also be guaranteed when they wish to criticize the Government's economic and social policy. With regard to the conviction of trade
unionists for passing a border and the Government's comments on the FTUB being an “alien” organization, the Committee emphasizes that in
accordance with the principle enshrined in the Universal Declaration of Human Rights, everyone has the right to leave any country, including his own,
and to return to his country and that forced exile of trade union leaders and unionists constitutes a serious infringement of human rights and trade union
rights, since it weakens the trade union movement as a whole when it is deprived of its leaders. With regard to the Government’s reference to other
Conventions, in order to justify violations of this fundamental Convention, the Committee emphasizes that a state cannot use the argument that other
commitments or agreements justify the non-application of ratified ILO Conventions.

The Committee therefore once again most strongly deplores the serious alleged acts of murder, arrest, detention, torture and sentencing
to many years of imprisonment of trade unionists for the exercise of ordinary trade union activities, including the mere sending of
information to the FTUB and participation in May Day activities. The Committee urges, once again, the Government to provide information
on measures adopted and instructions issued without delay so as to ensure respect for the fundamental civil liberties of trade union
members and officers and to take all necessary measures to release all those who have been imprisoned for the exercise of trade union
activities inmediately and to ensure that no worker is sanctioned for the exercise of such activities, in particular for having contacts with
workers’ organizations of their own choosing. Furthermore, recalling that the right of workers and employers to freely establish and join
organizations of their own choosing cannot exist unless such freedom is established and recognized both in law and in practice, the
Committee urges the Government to indicate all measures taken, including instructions issued, to ensure the free operation of any form of
organization of collective representation of workers, freely chosen by them to defend and promote their economic and social interests,
including organizations which operate in exile.

Concerning the legislative framework (Articles 2, 3, 5 and 6 of the Convention), the Committee notes the comments made by ITUC on issues that
have already been raised by the Committee over the years, including the prohibition of trade unions and the absence of any legal basis for freedom of
association in Myanmar (repressive anti-union legislation, obscure legislative framework, military orders and decrees further limiting freedom of
association, a single trade union system established in the 1964 Law and an unclear constitutional framework); the Federation of Trade Unions of
Burma (FTUB) forced to work underground and accused of terrorism; “workers’ committees” organized by the authorities; and the repression of
seafarers even overseas and the denial of their right to be represented by the Seafarers’ Union of Burma (SUB) which is affiliated to the FTUB and the
International Transport Workers’ Federation (ITF).

The Committee notes that according to the Government:

- the Referendum for the adoption of the Constitution was successfully held and the ‘yes” vote amounted to 92.4 per cent according to
Announcement No. 10/2008 of 15 May 2008 by the Commission for Holding the Referendum of the Government of the Union of Myanmar. Chapter VIII
on Citizenship, Fundamental Rights and Duties of Citizens provides in paragraph 354 that: “There shall be liberty in the exercise of the following rights
subject to the laws enacted for State security, prevalence of law and order, community peace and tranquillity or public order and morality: (a) the right
of the citizens to express freely their convictions and opinions; (b) the right of the citizens to assemble peacefully without arms; (c) the right of the
citizens to form associations and unions.”;

- as a consequence of these provisions, a legislative framework has been established and the initial steps are being taken for the establishment
of trade unions at the basic level, aimed at free and independent workers’ organizations. Basic workers’ organizations have already been formed in 11
industrial zones;

- furthermore, work is now beginning at the respective Committees on amending, reviewing and revising the provisions of the various labour laws
adopted on the basis of the 1964 Law Defining the Fundamental Rights and Responsibilities of the People’s Workers. Moreover, the issues raised by
the Committee on the Trade Disputes Act 1929 and Trade Union Act 1926 are addressed in the New State Constitution through Chapter IV on
Legislation, Chapter VIII on Citizenship, Fundamental Rights and Duties of Citizens and Chapter XV on General Provisions. As for Orders Nos 2/88
and 6/88, the Government indicates that during this transitional period, it will need to draw up measures of protection against persons who will attempt
to generate hatred or contempt or excite or provoke disaffection towards the Government established by law in the Union of Myanmar or for the
constituent units thereof. But, as a result of the New State Constitution, in future, Order 6/88 will be addressed through the drafting of the new Trade
Union Law, and the procedures of the registration of the workers’ organizations will be included in this new law;

- finally, concerning seafarers, the Government indicates that the Department of Marine Administration under the Ministry of Transport has
allowed those Myanmar seafarers who are working on board ships to inform and complain to the Seamen Employment Control Division (SECD) and
also inform and complain to the ITF or any other valid association for the prejudice suffered to their interests and their rights.

The Committee recalls that, for several years, it has indicated that there exist some pieces of legislation containing important restrictions to freedom
of association or provisions which, although not directly aimed at freedom of association, can be applied in a manner that seriously impairs the exercise
of the right to organize. More specifically: (1) Order No. 6/88 of 30 September 1988 provides that the “organizations shall apply for permission to form
to the Ministry of Home and Religious Affairs” (section 3(a)), and states that any person found guilty of being a member of, or aiding and abetting, or
using the paraphernalia of, organizations that are not permitted shall be punished with imprisonment for a term which may extend to three years
(section 7); (2) Order No. 2/88 prohibits the gathering, walking or marching in procession by a group of five or more people regardless of whether the
act is with the intention of creating a disturbance or of committing a crime; (3) the Unlawful Association Act of 1908 provides that whoever is a member
of an unlawful association, or takes part in meetings of any such association, or contributes or receives or solicits any contribution for the purpose of
any such association, or in any way assists the operations of any such association, shall be punished with imprisonment for a term which shall not be
less than two years and more than three years and shall also be liable to a fine (section 17.1); (4) the 1926 Trade Union Act requires that 50 per cent of
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workers must belong to a trade union for it to be legally recognized; (5) the 1964 Law Defining the Fundamental Rights and Responsibilities of the
People’s Workers establishes a compulsory system for the organization and representation of workers and imposes a single trade union; (6) the 1929
Trade Disputes Act contains numerous prohibitions of the right to strike and empowers the President to refer trade disputes to Courts of Inquiry or to
Industrial Courts.

While noting the Government's indications on the adoption of the Constitution and upcoming legislative reforms, the Committee must, however,
observe that there is currently no legal basis to the respect for, and realization of, freedom of association in Myanmar and that the broad exclusionary
clause of section 354 of the Constitution subjects the exercise of this right “to the laws enacted for State security, prevalence of law and order,
community peace and tranquillity or public order and morality”. The Committee notes with deep regret that the drafting of section 354 of the Constitution
may continue to give rise to continued violations of freedom of association in law and practice. Recalling the particularly serious and urgent issues that
this Committee has been raising for nearly 20 years now, the Committee deplores this persistent failure to take any measures to remedy the legislative
situation which constitutes a serious and ongoing breach by the Government of its obligations flowing from its voluntary ratification of the Convention.
Furthermore, the Committee deeply regrets the exclusion from any meaningful consultation of the social partners and civil society as a whole, which
would be a necessary foundation for the establishment of a legislative framework on the particularly serious and urgent issues raised in relation to the
application of the Convention. It must also express serious doubts as to whether the “trade unions” referred to by the Government actually reflect the
free choice and interests of workers within the current framework of a total absence of an enabling legislative framework and recurrent violations of
freedom of association in practice.

The Committee once again urges the Government to furnish without delay a detailed report on the concrete measures taken to enact
legislation guaranteeing to all workers and employers the right to establish and join organizations of their own choosing, as well as the
rights of these organizations to exercise their activities and formulate their programmes and to affiliate with federations, confederations and
international organizations of their own choosing without interference from the public authorities. It further urges the Government in the
strongest terms to immediately repeal Orders Nos 2/88 and 6/88, as well as the Unlawful Association Act, so that they cannot be applied in a
manner that would infringe upon the rights of workers’ and employers’ organizations. It requests the Government to communicate any
steps taken towards the adoption of draft laws, orders or instructions to guarantee freedom of association so that it may examine their
conformity with the provisions of the Convention.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to the present comments in
2009.]

The Committee notes the conclusions and recommendations reached by the Committee on Freedom of Association in Cases Nos 2268 and 2591
(351st Report, approved by the Governing Body at its 303rd Session, November 2008 paragraphs 1016-1050; 349th Report approved by the
Governing Body at its 301st Session, paragraphs 1062-1093). It also notes the comments of the International Trade Union Confederation (ITUC) dated
29 August 2008 on grave matters which arose in the course of 2007 as well as its previous comments on very serious issues which arose in 2005-06
and the Government’s response to some of these issues:

1. In reply to the ITUC comments relating to severe repression by the Government of the September 2007 uprising against the military Government of
the State Peace and Development Council (SPDC) which had been led by Buddhist monks, and supported by workers, students, and citizen activists,
the Committee notes the Government’s indication that ten persons died and 14 were injured; in total, 2,284 persons were found to have been involved
in the unrest in Yangon and 643 persons outside Yangon; among them a total of 2,836 persons (2,235 from Yangon and 601 out of Yangon) were
released; 91 remained under arrest (49 from Yangon and 42 from outside Yangon); these were involved in violence and terrorist acts and necessary
measures were being taken against them in accordance with the laws. The Government adds that the SPDC is making efforts for the emergence of a
peaceful, modern, disciplined, flourishing, democratic nation upholding the three main National Causes; the vast majority of the people have already
adopted the Constitution, the fourth step of the seven-step road map, to shape the future State; on 23 September 2008 the Government released from
prison 9,002 prisoners with good conduct and discipline, for social and family reasons.

2. The Committee notes that the ITUC refers to the arrest, heavy-handed interrogation and long prison sentences imposed on six workers (Thurein
Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win and Myo Min) who participated in a 2007 May Day event at the “American center” in Yangon and
tried to relay news to the outside world through the Burma-Thai border; significant harassment of their lawyers by the authorities which prompted them
to withdraw from the case on 4 August; the conviction of the six workers on 7 September to 20 years imprisonment for sedition and additional
convictions of Thurein Aung, Wai Lin, Kyaw Win, and Myo Min to another five years in prison for association with the Federation of Trade Unions of
Burma (FTUB) under section 17(1) of the Unlawful Associations Act and to three years for illegally crossing a border, as a result of which their jail time
amounted to 28 years in total. The six activists filed appeals which were dismissed, prompting them to file their appeals to the Supreme Court, where
they were pending at year's end.

The Committee notes that according to the Government, the Supreme Court has held hearings on this case which is pending before it. The
Government regrets the request made by the Committee on Freedom of Association in Case No. 2591 (see below) for the release of the six activists
which, according to the Government, constitutes interference with the internal affairs of the country. The Government adds that: (i) Article 8 of the
Convention requires workers and their organizations to respect the law of the land; (ii) the six persons were not workers at a factory or workplace; (iii)
they were arrested not for holding a May Day event but for inciting hatred or contempt for the Government (section 124(A) of the Penal Code), for being
a member of or contacting an unlawful association (section 17(1) of the Unlawful Association Act, 1908) and for illegally leaving and re-entering the
country (section 13(1) of the Immigration (Emergency) Provisions Act, 1947); (iv) the FTUB does not represent any workforce in Myanmar; it is a
terrorist group in the guise of a workers’ organization; (v) the authorities allow the detainees to meet with guests and relatives; they also allowed Mr
Thomas Ojea Quintana, Special Rapporteur on the situation of human rights in Myanmar, to meet with Thurein Aung, Kyaw Kyaw and Su Su Ngwe on
5 August 2008; upon request for medical (dental) treatment of Thurein Aung, the Government arranged for a dentist to cure him; (vi) the Special
Rapporteur also met with the Minister of Labour and the Human Rights Committee. As for the FTUB, in particular, the Government adds that: (i) after
the adoption of the Constitution, the organizations and associations in Myanmar will need to be established under the existing laws of the country and
should have locus standi; (i) the FTUB is not represented anywhere in the workforce of the country; it is illegally established outside the country by
persons who absconded and are fugitives from justice; (iii) there is strong and firm evidence that the FTUB has committed terrorist acts uncovered in
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June 2004; by virtue of the International Convention on the Suppression of Terrorism and the International Convention for the Suppression of the
Financing of Terrorism the Government issued Declaration No. 172006 on 12 April 2007 announcing that the FTUB was a terrorist group.

In this regard, the Committee notes the conclusions and recommendations reached by the Committee on Freedom of Association in Case No. 2591
(349th Report, paragraphs 1062-1093 and 351st Report, paragraphs 144-150), according to which “it is undeniable that the six persons were punished
for exercising their fundamental right to freedom of association and the freedom of expression”. It observes that their convictions were based on such
acts like, for example, holding a public lecture to discuss “problems encountered by workers at their respective workplaces, which had an effect of
agitating them” or preparing a speech on “salaries, disproportionate prices for goods, right to take leaves, pension and the failure of the Government to
address these issues”, which were considered by the Government and the courts as “defam(ing] the Government”. The Committee also notes that the
Committee on Freedom of Association called on the Government to recognize the FTUB as a legitimate trade union organization and to allow for the
free operation of any form of organization of collective representation of workers including the legalization of the FTUB (349th Report, paragraphs
1083, 1089, 1092; 351st Report, paragraph 1038). With regard to the appeal filed by the workers to the Supreme Court, the Committee on Freedom of
Association indicated its deep concern at ‘the indication in the [first instance] judgement that the court explicitly ordered the destruction of all but some
evidence presented to it (Case No. 82), thus rendering any review by a higher tribunal virtually impossible” (349th Report, paragraph 1088). As a resullt,
the Committee on Freedom of Association called for the immediate release of the six activists, Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw
Win and Myo Min.

3. The Committee notes that the ITUC refers to the imprisonment of Myo Aung Thant, member of the All Burma Petro-Chemical Corporation Union,
who has now been in jail for over 11 years after having been convicted for high treason for maintaining contacts with the FTUB (under section 122(1) of
the Penal Code). The Committee notes that according to the Government, Myo Aung Thant is still in prison for breaking the laws of the country and it is
impossible to release him, and ITUC should not interfere in the internal judicial affairs of an ILO member State. The Committee notes in this regard the
conclusions and recommendations reached by the Committee on Freedom of Association in its interim report concerning Case No. 2268 (351st Report,
paragraphs 1016-1050) in which the Committee on Freedom of Association deplored the Government’s refusal to consider the release of Myo Aung
Thant and strongly urged the Government to take the necessary steps to ensure his immediate release from prison.

4. The Committee notes that the ITUC refers to the killing of Saw Mya Than - FTUB member and official of the Kawthoolei Education Workers” Union
(KEWU), allegedly murdered by the army in retaliation for a rebel attack. The Committee notes that according to the Government, Saw Mya Than’s
death was an accident caused by the KNU, an insurgent organization. The Committee notes that the Committee on Freedom of Association requested
the Government in the framework of Case No. 2268 to institute an independent inquiry into the alleged murder of Saw Mya Than - to be carried out by
a panel of experts considered impartial by all the parties concerned.

5. The Committee notes that the ITUC refers to the detention and sentencing of Burma Railway Union leader U Tin Hla, a long-serving electrician
with the Myanmar Railway Corporation. He was arrested along with his entire family on 20 November 2007; while his family was later released, he was
charged under section 19(a) of the Penal Code for possession of explosives which were, in fact, electric wires and tools in his toolbox; after a brief trial,
he was sentenced to seven years in prison; in reality, his crime was apparently his very active efforts to organize workers from the railways and other
sectors to support the popular uprising of the Buddhist monks and people in late September 2007. He was 60 years old when arrested and there are
significant concerns for his health in prison. His requests to see a doctor have been denied.

The Committee notes that according to the Government, the ITUC always refers to an imaginary union when making allegations on persons; U Tin
Hla was not a member of a union, but rather a supervisor working in Myanmar Railways and there is no union under the Myanmar Railways. On 14
November 2007 at about 9.30 pm the Police Force of Yangon Division made a surprise check at his house and found him with 337 point 30 carbine
bullets and 13 9mm bullets. The Township Court convicted him to seven years’ imprisonment.

6. The Committee notes that the ITUC refers to the arrest on 13 November in Yangon of Su Su Nway, the activist who brought a forced labour
complaint to the ILO which subsequently resulted in the first successful conviction of four local officials for procuring forced labour; she was arrested for
her actions in supporting workers’ participation in the September uprising; at the end of the year, she was being held in Insein prison, awaiting trial on
charges of sedition. The Committee notes that according to the Government, this case does not relate to workers’ rights; following complaint No.
2469/07, Su Su Nway was charged under sections 143 and 147 of the Penal Code and the case is before a special court in Insein Prison (Criminal
Regular Trial No. 10/2008).

7. The Committee notes that the ITUC refers to:

- the disappearance on 22 September 2007 of Lay Lay Mon, a female labour activist who is a former political prisoner, after helping organize
workers to support protesting monks and citizens in the uprising in Yangon; she is believed to be incarcerated in Insein prison but at year end there
was no news of if, or when, she would be brought to trial;

- the disappearance of labour activist Myint Soe during the last week of September 2007 after being active in engaging with workers to increase
their involvement in the September uprising.

8. The Committee notes that the ITUC refers to the arrest by the military authorities on 8 and 9 August 2006 of seven members of the family of the
FTUB member and activist Thein Win at their house in the Kyun Tharyar section of Pegu city. While in detention, several male members of the family
were tortured while being interrogated. On 3 and 4 September 2006, the authorities released four of the family members. According to the latest
communication by the ITUC, three of Thein Win's siblings (Tin Oo, Kyi Thein and Chaw Su Hlaing) were sentenced to 18 years in jail under section
17(1) and (2) of the Unlawful Associations Act. Tin Oo suffered such intensive torture during detention that he has now become mentally unstable and
there are fears for his health.

The Committee notes that according to the Government, Thein Win and six other persons were prosecuted under Criminal Procedure No. 1475/06 at
the Township Court of Justice of Toungoo in Pegu Division on 20 September 2008. They were connected to a bomb blast in Paenwegone and the
insurgency as well as to participation in terrorist activities. The Southern Military Command made the necessary investigation and the father, mother,
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brother, sister and sister-in-law were released in September 2006. They went back to their residence and on 2 October 2006 they ran away from
Myanmar to Maesauk, Thailand.

9. The Committee notes that the ITUC refers to the arrest in March 2006 of five underground democracy and labour activists for a variety of offences
connected to efforts to provide information to the FTUB and other organizations considered as illegal by the regime, and to organize peaceful
anti-SPDC demonstrations. All five were sentenced to long prison terms and four were serving those terms in Insein prison (U Aung Thein, 76 years
old, sentenced to 20 years; Khin Maung Win, sentenced to 17 years; Ma Khin Mar Soe, 17 years; Ma Thein Thein Aye, 11 years; and U Aung Moe, 78
years old, sentenced to 20 years); according to the latest communication by ITUC, they are still serving their sentence.

10. The Committee notes that the ITUC refers to intimidation by the army of the 934 workers at Hae Wae Garment, located in South Okkapala
Township in Yangon, who went on strike on 2 May 2006 to demand better terms and conditions of work. The 48 workers allowed to meet with the
authorities were forced to sign a written statement that indicated that there were no problems at the factory. A detachment of 12-20 police officers were
regularly present in the factory after workers returned to work.

11. The Committee notes that the ITUC refers to the:

- arrest and sentencing to a four-year prison term with hard labour of Naw Bey Bey, an activist member of the Karen Health Workers’ Union
(KHWU); she was supposedly held in Toungoo;

- arrest, torture and killing of Saw Thoo Di, a.k.a. Saw Ther Paw, a Karen Agricultural Workers’ Union (KAWU) committee member from Kya-Inn
township, Karen State, by an armed column of Infantry Battalion 83 outside his village on 28 April 2006.

12. The Committee notes that the ITUC refers to the shelling of the Pha village with mortars and rocket propelled grenades by Light Infantry Battalion
308 which had been sent by the SPDC military upon learning that, on 30 April 2006, the FTUB and Federation of Trade Unions—Kawthoolei (FTUK)
were preparing a May Day workers’ rights commemoration.

13. The Committee notes that the ITUC refers to the discovery in early June 2005 by the SPDC of an underground network of ten FTUB organizers in
the Pegu area who were providing support and education to workers and serving as a networking and information link to FTUB structures abroad.
Seven men and three women were arrested. In a press conference held on 28 August 2005, the SPDC leaders accused the organizers of having used
satellite phones to convey information from inside Burma to the FTUB, which then provided information to the ILO and the international trade union
movement. The arrested FTUB members were taken to the infamous Aug Tha Pay interrogation centre in Mayangone district of Yangon where they
were investigated and tortured by special branch police and the Bureau of Special Operations (military intelligence) personnel during the months of
June and July. On 29 July 2005, they were transferred to Insein prison, and their case sent to a special court that conducts its hearings inside the
prison. During the secret trial, they were denied access to outside council or witnesses, and the proceedings clearly did not meet international judicial
standards. They were all found guilty and were sentenced on 10 October 2005. Wai Lin and Win Myint, as key leaders of the network, respectively
received sentences of 25 years and 18 years; the other five men and two of the women (Hla Myint Than, Major Win Myint, Ye Myint, Thein Lwin Oo,
Aung Myint Thein, Aye Chan, Kin Kyi), each received seven-year jail terms, and bank clerk Ma Aye Thin Khine was sentenced to three years of
imprisonment. In its latest communication, the ITUC adds that, at the end of 2007, all these FTUB members were still being detained in Insein prison.

The Committee deeply regrets that the Government's response fails to acknowledge any of the fundamental rights and basic civil liberties of workers
contained in the Convention. The Committee regrets the dismissive tone of the Government’s reply to the comments by ITUC as well as the paucity of
the information provided which is in stark contrast to the extreme gravity of the issues raised by ITUC. It strongly condemns the Government's view that
comments made by workers’ organizations under article 23 of the ILO Constitution and recommendations made by the ILO supervisory bodies to
remedy violations of the fundamental rights of workers constitute interference in internal affairs. It emphasizes in this regard that the membership of a
State in the International Labour Organization carries with it the obligation to respect in national legislation freedom of association principles and the
Conventions which the State has freely ratified including Convention No. 87. The Committee stresses that respect for the right to life and other civil
liberties is a fundamental prerequisite for the exercise of the rights contained in the Convention and workers and employers should be able to exercise
their freedom of association rights in a climate of complete freedom and security, free from violence and threats. Furthermore, as regards the reported
torture, cruelty and ill-treatment, the Committee points out that trade unionists, like all other individuals, should enjoy the safeguards provided by the
Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights and governments should give the necessary
instructions to ensure that no detainee suffers such treatment (see General Survey of 1994 on freedom of association and collective bargaining,
paragraphs 29-30). In addition, noting that several trade unionists have been tried by special courts inside prisons and taking note of court orders to
destroy evidence thus rendering any appeal virtually impossible, the Committee emphasizes that it should be the policy of every government to ensure
observance of human rights and especially of the right of all detained or accused persons to receive a fair trial with all guarantees of due process.

The Committee, noting that there is currently no legal basis to the respect for, and realization of, freedom of association in Myanmar, recalls once
again that while trade unions are expected under Article 8 of the Convention to respect the law of the land, “[t]he law of the land shall not be such as to
impair, nor shall it be so applied as to impair, the guarantees provided for in this Convention”. The authorities should not seize on legitimate trade union
activities as a pretext for arbitrary arrest or detention and allegations of criminal conduct should not be used to harass trade unionists by reason of their
union membership or activities. In this regard, the Committee deeply regrets that ordinary trade union activities like speeches on socio-economic
issues of direct interest to the workers, participation in May Day events and the mere communication of information to the FTUB are considered by the
Government as criminal activity and punished with severe prison sentences. The Committee emphasizes that the holding of public meetings and the
voicing of demands of a social and economic nature on the occasion of May Day are traditional forms of trade union action and trade unions should
have the right to organize freely whatever meetings they wish to celebrate on May Day; freedom of expression which should be enjoyed by trade
unionists should also be guaranteed when they wish to criticize the Government's economic and social policy. With regard to the conviction of trade
unionists for passing a border and the Government's comments on the FTUB being an “alien” organization, the Committee emphasizes that in
accordance with the principle enshrined in the Universal Declaration of Human Rights, everyone has the right to leave any country, including his own,
and to return to his country and that forced exile of trade union leaders and unionists constitutes a serious infringement of human rights and trade union
rights, since it weakens the trade union movement as a whole when it is deprived of its leaders. With regard to the Government’s reference to other
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Conventions, in order to justify violations of this fundamental Convention, the Committee emphasizes that a state cannot use the argument that other
commitments or agreements justify the non-application of ratified ILO Conventions.

The Committee therefore once again most strongly deplores the serious alleged acts of murder, arrest, detention, torture and sentencing
to many years of imprisonment of trade unionists for the exercise of ordinary trade union activities, including the mere sending of
information to the FTUB and participation in May Day activities. The Committee urges, once again, the Government to provide information
on measures adopted and instructions issued without delay so as to ensure respect for the fundamental civil liberties of trade union
members and officers and to take all necessary measures to release all those who have been imprisoned for the exercise of trade union
activities inmediately and to ensure that no worker is sanctioned for the exercise of such activities, in particular for having contacts with
workers’ organizations of their own choosing. Furthermore, recalling that the right of workers and employers to freely establish and join
organizations of their own choosing cannot exist unless such freedom is established and recognized both in law and in practice, the
Committee urges the Government to indicate all measures taken, including instructions issued, to ensure the free operation of any form of
organization of collective representation of workers, freely chosen by them to defend and promote their economic and social interests,
including organizations which operate in exile.

Concerning the legislative framework (Articles 2, 3, 5 and 6 of the Convention), the Committee notes the comments made by ITUC on issues that
have already been raised by the Committee over the years, including the prohibition of trade unions and the absence of any legal basis for freedom of
association in Myanmar (repressive anti-union legislation, obscure legislative framework, military orders and decrees further limiting freedom of
association, a single trade union system established in the 1964 Law and an unclear constitutional framework); the Federation of Trade Unions of
Burma (FTUB) forced to work underground and accused of terrorism; “‘workers’ committees” organized by the authorities; and the repression of
seafarers even overseas and the denial of their right to be represented by the Seafarers’ Union of Burma (SUB) which is affiliated to the FTUB and the
International Transport Workers’ Federation (ITF).

The Committee notes that according to the Government:

- the Referendum for the adoption of the Constitution was successfully held and the ‘yes” vote amounted to 92.4 per cent according to
Announcement No. 10/2008 of 15 May 2008 by the Commission for Holding the Referendum of the Government of the Union of Myanmar. Chapter VIII
on Citizenship, Fundamental Rights and Duties of Citizens provides in paragraph 354 that: “There shall be liberty in the exercise of the following rights
subject to the laws enacted for State security, prevalence of law and order, community peace and tranquillity or public order and morality: (a) the right
of the citizens to express freely their convictions and opinions; (b) the right of the citizens to assemble peacefully without arms; (c) the right of the
citizens to form associations and unions.”;

- as a consequence of these provisions, a legislative framework has been established and the initial steps are being taken for the establishment
of trade unions at the basic level, aimed at free and independent workers’ organizations. Basic workers’ organizations have already been formed in 11
industrial zones;

- furthermore, work is now beginning at the respective Committees on amending, reviewing and revising the provisions of the various labour laws
adopted on the basis of the 1964 Law Defining the Fundamental Rights and Responsibilities of the People’s Workers. Moreover, the issues raised by
the Committee on the Trade Disputes Act 1929 and Trade Union Act 1926 are addressed in the New State Constitution through Chapter IV on
Legislation, Chapter VIII on Citizenship, Fundamental Rights and Duties of Citizens and Chapter XV on General Provisions. As for Orders Nos 2/88
and 6/88, the Government indicates that during this transitional period, it will need to draw up measures of protection against persons who will attempt
to generate hatred or contempt or excite or provoke disaffection towards the Government established by law in the Union of Myanmar or for the
constituent units thereof. But, as a result of the New State Constitution, in future, Order 6/88 will be addressed through the drafting of the new Trade
Union Law, and the procedures of the registration of the workers’ organizations will be included in this new law;

- finally, concerning seafarers, the Government indicates that the Department of Marine Administration under the Ministry of Transport has
allowed those Myanmar seafarers who are working on board ships to inform and complain to the Seamen Employment Control Division (SECD) and
also inform and complain to the ITF or any other valid association for the prejudice suffered to their interests and their rights.

The Committee recalls that, for several years, it has indicated that there exist some pieces of legislation containing important restrictions to freedom
of association or provisions which, although not directly aimed at freedom of association, can be applied in a manner that seriously impairs the exercise
of the right to organize. More specifically: (1) Order No. 6/88 of 30 September 1988 provides that the “organizations shall apply for permission to form
to the Ministry of Home and Religious Affairs” (section 3(a)), and states that any person found guilty of being a member of, or aiding and abetting, or
using the paraphernalia of, organizations that are not permitted shall be punished with imprisonment for a term which may extend to three years
(section 7); (2) Order No. 2/88 prohibits the gathering, walking or marching in procession by a group of five or more people regardless of whether the
act is with the intention of creating a disturbance or of committing a crime; (3) the Unlawful Association Act of 1908 provides that whoever is a member
of an unlawful association, or takes part in meetings of any such association, or contributes or receives or solicits any contribution for the purpose of
any such association, or in any way assists the operations of any such association, shall be punished with imprisonment for a term which shall not be
less than two years and more than three years and shall also be liable to a fine (section 17.1); (4) the 1926 Trade Union Act requires that 50 per cent of
workers must belong to a trade union for it to be legally recognized; (5) the 1964 Law Defining the Fundamental Rights and Responsibilities of the
People’s Workers establishes a compulsory system for the organization and representation of workers and imposes a single trade union; (6) the 1929
Trade Disputes Act contains numerous prohibitions of the right to strike and empowers the President to refer trade disputes to Courts of Inquiry or to
Industrial Courts.

While noting the Government's indications on the adoption of the Constitution and upcoming legislative reforms, the Committee must, however,
observe that there is currently no legal basis to the respect for, and realization of, freedom of association in Myanmar and that the broad exclusionary
clause of section 354 of the Constitution subjects the exercise of this right “to the laws enacted for State security, prevalence of law and order,
community peace and tranquillity or public order and morality”. The Committee notes with deep regret that the drafting of section 354 of the Constitution
may continue to give rise to continued violations of freedom of association in law and practice. Recalling the particularly serious and urgent issues that
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this Committee has been raising for nearly 20 years now, the Committee deplores this persistent failure to take any measures to remedy the legislative
situation which constitutes a serious and ongoing breach by the Government of its obligations flowing from its voluntary ratification of the Convention.
Furthermore, the Committee deeply regrets the exclusion from any meaningful consultation of the social partners and civil society as a whole, which
would be a necessary foundation for the establishment of a legislative framework on the particularly serious and urgent issues raised in relation to the
application of the Convention. It must also express serious doubts as to whether the “trade unions” referred to by the Government actually reflect the
free choice and interests of workers within the current framework of a total absence of an enabling legislative framework and recurrent violations of
freedom of association in practice.

The Committee once again urges the Government to furnish without delay a detailed report on the concrete measures taken to enact
legislation guaranteeing to all workers and employers the right to establish and join organizations of their own choosing, as well as the
rights of these organizations to exercise their activities and formulate their programmes and to affiliate with federations, confederations and
international organizations of their own choosing without interference from the public authorities. It further urges the Government in the
strongest terms to immediately repeal Orders Nos 2/88 and 6/88, as well as the Unlawful Association Act, so that they cannot be applied in a
manner that would infringe upon the rights of workers’ and employers’ organizations. It requests the Government to communicate any
steps taken towards the adoption of draft laws, orders or instructions to guarantee freedom of association so that it may examine their
conformity with the provisions of the Convention.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to the present comments in
2009.]

The Committee notes the conclusions and recommendations reached by the Committee on Freedom of Association in Cases Nos 2268 and 2591
(351st Report, approved by the Governing Body at its 303rd Session, November 2008 paragraphs 1016-1050; 349th Report approved by the
Governing Body at its 301st Session, paragraphs 1062-1093). It also notes the comments of the International Trade Union Confederation (ITUC) dated
29 August 2008 on grave matters which arose in the course of 2007 as well as its previous comments on very serious issues which arose in 2005-06
and the Government’s response to some of these issues:

1. In reply to the ITUC comments relating to severe repression by the Government of the September 2007 uprising against the military Government of
the State Peace and Development Council (SPDC) which had been led by Buddhist monks, and supported by workers, students, and citizen activists,
the Committee notes the Government'’s indication that ten persons died and 14 were injured; in total, 2,284 persons were found to have been involved
in the unrest in Yangon and 643 persons outside Yangon; among them a total of 2,836 persons (2,235 from Yangon and 601 out of Yangon) were
released; 91 remained under arrest (49 from Yangon and 42 from outside Yangon); these were involved in violence and terrorist acts and necessary
measures were being taken against them in accordance with the laws. The Government adds that the SPDC is making efforts for the emergence of a
peaceful, modern, disciplined, flourishing, democratic nation upholding the three main National Causes; the vast majority of the people have already
adopted the Constitution, the fourth step of the seven-step road map, to shape the future State; on 23 September 2008 the Government released from
prison 9,002 prisoners with good conduct and discipline, for social and family reasons.

2. The Committee notes that the ITUC refers to the arrest, heavy-handed interrogation and long prison sentences imposed on six workers (Thurein
Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win and Myo Min) who participated in a 2007 May Day event at the “American center” in Yangon and
tried to relay news to the outside world through the Burma-Thai border; significant harassment of their lawyers by the authorities which prompted them
to withdraw from the case on 4 August; the conviction of the six workers on 7 September to 20 years imprisonment for sedition and additional
convictions of Thurein Aung, Wai Lin, Kyaw Win, and Myo Min to another five years in prison for association with the Federation of Trade Unions of
Burma (FTUB) under section 17(1) of the Unlawful Associations Act and to three years for illegally crossing a border, as a result of which their jail time
amounted to 28 years in total. The six activists filed appeals which were dismissed, prompting them to file their appeals to the Supreme Court, where
they were pending at year's end.

The Committee notes that according to the Government, the Supreme Court has held hearings on this case which is pending before it. The
Government regrets the request made by the Committee on Freedom of Association in Case No. 2591 (see below) for the release of the six activists
which, according to the Government, constitutes interference with the internal affairs of the country. The Government adds that: (i) Article 8 of the
Convention requires workers and their organizations to respect the law of the land; (ii) the six persons were not workers at a factory or workplace; (iii)
they were arrested not for holding a May Day event but for inciting hatred or contempt for the Government (section 124(A) of the Penal Code), for being
a member of or contacting an unlawful association (section 17(1) of the Unlawful Association Act, 1908) and for illegally leaving and re-entering the
country (section 13(1) of the Immigration (Emergency) Provisions Act, 1947); (iv) the FTUB does not represent any workforce in Myanmar; it is a
terrorist group in the guise of a workers’ organization; (v) the authorities allow the detainees to meet with guests and relatives; they also allowed Mr
Thomas Ojea Quintana, Special Rapporteur on the situation of human rights in Myanmar, to meet with Thurein Aung, Kyaw Kyaw and Su Su Ngwe on
5 August 2008; upon request for medical (dental) treatment of Thurein Aung, the Government arranged for a dentist to cure him; (vi) the Special
Rapporteur also met with the Minister of Labour and the Human Rights Committee. As for the FTUB, in particular, the Government adds that: (i) after
the adoption of the Constitution, the organizations and associations in Myanmar will need to be established under the existing laws of the country and
should have locus standi; (i) the FTUB is not represented anywhere in the workforce of the country; it is illegally established outside the country by
persons who absconded and are fugitives from justice; (iii) there is strong and firm evidence that the FTUB has committed terrorist acts uncovered in
June 2004; by virtue of the International Convention on the Suppression of Terrorism and the International Convention for the Suppression of the
Financing of Terrorism the Government issued Declaration No. 172006 on 12 April 2007 announcing that the FTUB was a terrorist group.

In this regard, the Committee notes the conclusions and recommendations reached by the Committee on Freedom of Association in Case No. 2591
(349th Report, paragraphs 1062-1093 and 351st Report, paragraphs 144-150), according to which “it is undeniable that the six persons were punished
for exercising their fundamental right to freedom of association and the freedom of expression”. It observes that their convictions were based on such
acts like, for example, holding a public lecture to discuss “problems encountered by workers at their respective workplaces, which had an effect of
agitating them” or preparing a speech on “salaries, disproportionate prices for goods, right to take leaves, pension and the failure of the Government to
address these issues”, which were considered by the Government and the courts as “defam([ing] the Government”. The Committee also notes that the
Committee on Freedom of Association called on the Government to recognize the FTUB as a legitimate trade union organization and to allow for the
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free operation of any form of organization of collective representation of workers including the legalization of the FTUB (349th Report, paragraphs
1083, 1089, 1092; 351st Report, paragraph 1038). With regard to the appeal filed by the workers to the Supreme Court, the Committee on Freedom of
Association indicated its deep concern at ‘the indication in the [first instance] judgement that the court explicitly ordered the destruction of all but some
evidence presented to it (Case No. 82), thus rendering any review by a higher tribunal virtually impossible” (349th Report, paragraph 1088). As a result,
the Committee on Freedom of Association called for the immediate release of the six activists, Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw
Win and Myo Min.

3. The Committee notes that the ITUC refers to the imprisonment of Myo Aung Thant, member of the All Burma Petro-Chemical Corporation Union,
who has now been in jail for over 11 years after having been convicted for high treason for maintaining contacts with the FTUB (under section 122(1) of
the Penal Code). The Committee notes that according to the Government, Myo Aung Thant is still in prison for breaking the laws of the country and it is
impossible to release him, and ITUC should not interfere in the internal judicial affairs of an ILO member State. The Committee notes in this regard the
conclusions and recommendations reached by the Committee on Freedom of Association in its interim report concerning Case No. 2268 (351st Report,
paragraphs 1016-1050) in which the Committee on Freedom of Association deplored the Government’s refusal to consider the release of Myo Aung
Thant and strongly urged the Government to take the necessary steps to ensure his immediate release from prison.

4. The Committee notes that the ITUC refers to the killing of Saw Mya Than - FTUB member and official of the Kawthoolei Education Workers’ Union
(KEWU), allegedly murdered by the army in retaliation for a rebel attack. The Committee notes that according to the Government, Saw Mya Than’s
death was an accident caused by the KNU, an insurgent organization. The Committee notes that the Committee on Freedom of Association requested
the Government in the framework of Case No. 2268 to institute an independent inquiry into the alleged murder of Saw Mya Than - to be carried out by
a panel of experts considered impartial by all the parties concerned.

5. The Committee notes that the ITUC refers to the detention and sentencing of Burma Railway Union leader U Tin Hla, a long-serving electrician
with the Myanmar Railway Corporation. He was arrested along with his entire family on 20 November 2007; while his family was later released, he was
charged under section 19(a) of the Penal Code for possession of explosives which were, in fact, electric wires and tools in his toolbox; after a brief trial,
he was sentenced to seven years in prison; in reality, his crime was apparently his very active efforts to organize workers from the railways and other
sectors to support the popular uprising of the Buddhist monks and people in late September 2007. He was 60 years old when arrested and there are
significant concerns for his health in prison. His requests to see a doctor have been denied.

The Committee notes that according to the Government, the ITUC always refers to an imaginary union when making allegations on persons; U Tin
Hla was not a member of a union, but rather a supervisor working in Myanmar Railways and there is no union under the Myanmar Railways. On 14
November 2007 at about 9.30 pm the Police Force of Yangon Division made a surprise check at his house and found him with 337 point 30 carbine
bullets and 13 9mm bullets. The Township Court convicted him to seven years’ imprisonment.

6. The Committee notes that the ITUC refers to the arrest on 13 November in Yangon of Su Su Nway, the activist who brought a forced labour
complaint to the ILO which subsequently resulted in the first successful conviction of four local officials for procuring forced labour; she was arrested for
her actions in supporting workers’ participation in the September uprising; at the end of the year, she was being held in Insein prison, awaiting trial on
charges of sedition. The Committee notes that according to the Government, this case does not relate to workers’ rights; following complaint No.
2469/07, Su Su Nway was charged under sections 143 and 147 of the Penal Code and the case is before a special court in Insein Prison (Criminal
Regular Trial No. 10/2008).

7. The Committee notes that the ITUC refers to:

- the disappearance on 22 September 2007 of Lay Lay Mon, a female labour activist who is a former political prisoner, after helping organize
workers to support protesting monks and citizens in the uprising in Yangon; she is believed to be incarcerated in Insein prison but at year end there
was no news of if, or when, she would be brought to trial;

- the disappearance of labour activist Myint Soe during the last week of September 2007 after being active in engaging with workers to increase
their involvement in the September uprising.

8. The Committee notes that the ITUC refers to the arrest by the military authorities on 8 and 9 August 2006 of seven members of the family of the
FTUB member and activist Thein Win at their house in the Kyun Tharyar section of Pegu city. While in detention, several male members of the family
were tortured while being interrogated. On 3 and 4 September 2006, the authorities released four of the family members. According to the latest
communication by the ITUC, three of Thein Win's siblings (Tin Oo, Kyi Thein and Chaw Su Hlaing) were sentenced to 18 years in jail under section
17(1) and (2) of the Unlawful Associations Act. Tin Oo suffered such intensive torture during detention that he has now become mentally unstable and
there are fears for his health.

The Committee notes that according to the Government, Thein Win and six other persons were prosecuted under Criminal Procedure No. 1475/06 at
the Township Court of Justice of Toungoo in Pegu Division on 20 September 2008. They were connected to a bomb blast in Paenwegone and the
insurgency as well as to participation in terrorist activities. The Southern Military Command made the necessary investigation and the father, mother,
brother, sister and sister-in-law were released in September 2006. They went back to their residence and on 2 October 2006 they ran away from
Myanmar to Maesauk, Thailand.

9. The Committee notes that the ITUC refers to the arrest in March 2006 of five underground democracy and labour activists for a variety of offences
connected to efforts to provide information to the FTUB and other organizations considered as illegal by the regime, and to organize peaceful
anti-SPDC demonstrations. All five were sentenced to long prison terms and four were serving those terms in Insein prison (U Aung Thein, 76 years
old, sentenced to 20 years; Khin Maung Win, sentenced to 17 years; Ma Khin Mar Soe, 17 years; Ma Thein Thein Aye, 11 years; and U Aung Moe, 78
years old, sentenced to 20 years); according to the latest communication by ITUC, they are still serving their sentence.

10. The Committee notes that the ITUC refers to intimidation by the army of the 934 workers at Hae Wae Garment, located in South Okkapala
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Township in Yangon, who went on strike on 2 May 2006 to demand better terms and conditions of work. The 48 workers allowed to meet with the
authorities were forced to sign a written statement that indicated that there were no problems at the factory. A detachment of 12-20 police officers were
regularly present in the factory after workers returned to work.

11. The Committee notes that the ITUC refers to the:

- arrest and sentencing to a four-year prison term with hard labour of Naw Bey Bey, an activist member of the Karen Health Workers’ Union
(KHWU); she was supposedly held in Toungoo;

- arrest, torture and killing of Saw Thoo Di, a.k.a. Saw Ther Paw, a Karen Agricultural Workers’ Union (KAWU) committee member from Kya-Inn
township, Karen State, by an armed column of Infantry Battalion 83 outside his village on 28 April 2006.

12. The Committee notes that the ITUC refers to the shelling of the Pha village with mortars and rocket propelled grenades by Light Infantry Battalion
308 which had been sent by the SPDC military upon learning that, on 30 April 2006, the FTUB and Federation of Trade Unions—Kawthoolei (FTUK)
were preparing a May Day workers’ rights commemoration.

13. The Committee notes that the ITUC refers to the discovery in early June 2005 by the SPDC of an underground network of ten FTUB organizers in
the Pegu area who were providing support and education to workers and serving as a networking and information link to FTUB structures abroad.
Seven men and three women were arrested. In a press conference held on 28 August 2005, the SPDC leaders accused the organizers of having used
satellite phones to convey information from inside Burma to the FTUB, which then provided information to the ILO and the international trade union
movement. The arrested FTUB members were taken to the infamous Aug Tha Pay interrogation centre in Mayangone district of Yangon where they
were investigated and tortured by special branch police and the Bureau of Special Operations (military intelligence) personnel during the months of
June and July. On 29 July 2005, they were transferred to Insein prison, and their case sent to a special court that conducts its hearings inside the
prison. During the secret trial, they were denied access to outside council or witnesses, and the proceedings clearly did not meet international judicial
standards. They were all found guilty and were sentenced on 10 October 2005. Wai Lin and Win Myint, as key leaders of the network, respectively
received sentences of 25 years and 18 years; the other five men and two of the women (Hla Myint Than, Major Win Myint, Ye Myint, Thein Lwin Oo,
Aung Myint Thein, Aye Chan, Kin Kyi), each received seven-year jail terms, and bank clerk Ma Aye Thin Khine was sentenced to three years of
imprisonment. In its latest communication, the ITUC adds that, at the end of 2007, all these FTUB members were still being detained in Insein prison.

The Committee deeply regrets that the Government's response fails to acknowledge any of the fundamental rights and basic civil liberties of workers
contained in the Convention. The Committee regrets the dismissive tone of the Government’s reply to the comments by ITUC as well as the paucity of
the information provided which is in stark contrast to the extreme gravity of the issues raised by ITUC. It strongly condemns the Government’s view that
comments made by workers’ organizations under article 23 of the ILO Constitution and recommendations made by the ILO supervisory bodies to
remedy violations of the fundamental rights of workers constitute interference in internal affairs. It emphasizes in this regard that the membership of a
State in the International Labour Organization carries with it the obligation to respect in national legislation freedom of association principles and the
Conventions which the State has freely ratified including Convention No. 87. The Committee stresses that respect for the right to life and other civil
liberties is a fundamental prerequisite for the exercise of the rights contained in the Convention and workers and employers should be able to exercise
their freedom of association rights in a climate of complete freedom and security, free from violence and threats. Furthermore, as regards the reported
torture, cruelty and ill-treatment, the Committee points out that trade unionists, like all other individuals, should enjoy the safeguards provided by the
Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights and governments should give the necessary
instructions to ensure that no detainee suffers such treatment (see General Survey of 1994 on freedom of association and collective bargaining,
paragraphs 29-30). In addition, noting that several trade unionists have been tried by special courts inside prisons and taking note of court orders to
destroy evidence thus rendering any appeal virtually impossible, the Committee emphasizes that it should be the policy of every government to ensure
observance of human rights and especially of the right of all detained or accused persons to receive a fair trial with all guarantees of due process.

The Committee, noting that there is currently no legal basis to the respect for, and realization of, freedom of association in Myanmar, recalls once
again that while trade unions are expected under Article 8 of the Convention to respect the law of the land, “[t]he law of the land shall not be such as to
impair, nor shall it be so applied as to impair, the guarantees provided for in this Convention”. The authorities should not seize on legitimate trade union
activities as a pretext for arbitrary arrest or detention and allegations of criminal conduct should not be used to harass trade unionists by reason of their
union membership or activities. In this regard, the Committee deeply regrets that ordinary trade union activities like speeches on socio-economic
issues of direct interest to the workers, participation in May Day events and the mere communication of information to the FTUB are considered by the
Government as criminal activity and punished with severe prison sentences. The Committee emphasizes that the holding of public meetings and the
voicing of demands of a social and economic nature on the occasion of May Day are traditional forms of trade union action and trade unions should
have the right to organize freely whatever meetings they wish to celebrate on May Day; freedom of expression which should be enjoyed by trade
unionists should also be guaranteed when they wish to criticize the Government's economic and social policy. With regard to the conviction of trade
unionists for passing a border and the Government's comments on the FTUB being an “alien” organization, the Committee emphasizes that in
accordance with the principle enshrined in the Universal Declaration of Human Rights, everyone has the right to leave any country, including his own,
and to return to his country and that forced exile of trade union leaders and unionists constitutes a serious infringement of human rights and trade union
rights, since it weakens the trade union movement as a whole when it is deprived of its leaders. With regard to the Government’s reference to other
Conventions, in order to justify violations of this fundamental Convention, the Committee emphasizes that a state cannot use the argument that other
commitments or agreements justify the non-application of ratified ILO Conventions.

The Committee therefore once again most strongly deplores the serious alleged acts of murder, arrest, detention, torture and sentencing
to many years of imprisonment of trade unionists for the exercise of ordinary trade union activities, including the mere sending of
information to the FTUB and participation in May Day activities. The Committee urges, once again, the Government to provide information
on measures adopted and instructions issued without delay so as to ensure respect for the fundamental civil liberties of trade union
members and officers and to take all necessary measures to release all those who have been imprisoned for the exercise of trade union
activities inmediately and to ensure that no worker is sanctioned for the exercise of such activities, in particular for having contacts with
workers’ organizations of their own choosing. Furthermore, recalling that the right of workers and employers to freely establish and join
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organizations of their own choosing cannot exist unless such freedom is established and recognized both in law and in practice, the
Committee urges the Government to indicate all measures taken, including instructions issued, to ensure the free operation of any form of
organization of collective representation of workers, freely chosen by them to defend and promote their economic and social interests,
including organizations which operate in exile.

Concerning the legislative framework (Articles 2, 3, 5 and 6 of the Convention), the Committee notes the comments made by ITUC on issues that
have already been raised by the Committee over the years, including the prohibition of trade unions and the absence of any legal basis for freedom of
association in Myanmar (repressive anti-union legislation, obscure legislative framework, military orders and decrees further limiting freedom of
association, a single trade union system established in the 1964 Law and an unclear constitutional framework); the Federation of Trade Unions of
Burma (FTUB) forced to work underground and accused of terrorism; “‘workers’ committees” organized by the authorities; and the repression of
seafarers even overseas and the denial of their right to be represented by the Seafarers’ Union of Burma (SUB) which is affiliated to the FTUB and the
International Transport Workers’ Federation (ITF).

The Committee notes that according to the Government:

- the Referendum for the adoption of the Constitution was successfully held and the ‘yes” vote amounted to 92.4 per cent according to
Announcement No. 10/2008 of 15 May 2008 by the Commission for Holding the Referendum of the Government of the Union of Myanmar. Chapter VIII
on Citizenship, Fundamental Rights and Duties of Citizens provides in paragraph 354 that: “There shall be liberty in the exercise of the following rights
subject to the laws enacted for State security, prevalence of law and order, community peace and tranquillity or public order and morality: (a) the right
of the citizens to express freely their convictions and opinions; (b) the right of the citizens to assemble peacefully without arms; (c) the right of the
citizens to form associations and unions.”;

- as a consequence of these provisions, a legislative framework has been established and the initial steps are being taken for the establishment
of trade unions at the basic level, aimed at free and independent workers’ organizations. Basic workers’ organizations have already been formed in 11
industrial zones;

- furthermore, work is now beginning at the respective Committees on amending, reviewing and revising the provisions of the various labour laws
adopted on the basis of the 1964 Law Defining the Fundamental Rights and Responsibilities of the People’s Workers. Moreover, the issues raised by
the Committee on the Trade Disputes Act 1929 and Trade Union Act 1926 are addressed in the New State Constitution through Chapter IV on
Legislation, Chapter VIII on Citizenship, Fundamental Rights and Duties of Citizens and Chapter XV on General Provisions. As for Orders Nos 2/88
and 6/88, the Government indicates that during this transitional period, it will need to draw up measures of protection against persons who will attempt
to generate hatred or contempt or excite or provoke disaffection towards the Government established by law in the Union of Myanmar or for the
constituent units thereof. But, as a result of the New State Constitution, in future, Order 6/88 will be addressed through the drafting of the new Trade
Union Law, and the procedures of the registration of the workers’ organizations will be included in this new law;

- finally, concerning seafarers, the Government indicates that the Department of Marine Administration under the Ministry of Transport has
allowed those Myanmar seafarers who are working on board ships to inform and complain to the Seamen Employment Control Division (SECD) and
also inform and complain to the ITF or any other valid association for the prejudice suffered to their interests and their rights.

The Committee recalls that, for several years, it has indicated that there exist some pieces of legislation containing important restrictions to freedom
of association or provisions which, although not directly aimed at freedom of association, can be applied in a manner that seriously impairs the exercise
of the right to organize. More specifically: (1) Order No. 6/88 of 30 September 1988 provides that the “organizations shall apply for permission to form
to the Ministry of Home and Religious Affairs” (section 3(a)), and states that any person found guilty of being a member of, or aiding and abetting, or
using the paraphernalia of, organizations that are not permitted shall be punished with imprisonment for a term which may extend to three years
(section 7); (2) Order No. 2/88 prohibits the gathering, walking or marching in procession by a group of five or more people regardless of whether the
act is with the intention of creating a disturbance or of committing a crime; (3) the Unlawful Association Act of 1908 provides that whoever is a member
of an unlawful association, or takes part in meetings of any such association, or contributes or receives or solicits any contribution for the purpose of
any such association, or in any way assists the operations of any such association, shall be punished with imprisonment for a term which shall not be
less than two years and more than three years and shall also be liable to a fine (section 17.1); (4) the 1926 Trade Union Act requires that 50 per cent of
workers must belong to a trade union for it to be legally recognized; (5) the 1964 Law Defining the Fundamental Rights and Responsibilities of the
People’s Workers establishes a compulsory system for the organization and representation of workers and imposes a single trade union; (6) the 1929
Trade Disputes Act contains numerous prohibitions of the right to strike and empowers the President to refer trade disputes to Courts of Inquiry or to
Industrial Courts.

While noting the Government's indications on the adoption of the Constitution and upcoming legislative reforms, the Committee must, however,
observe that there is currently no legal basis to the respect for, and realization of, freedom of association in Myanmar and that the broad exclusionary
clause of section 354 of the Constitution subjects the exercise of this right “to the laws enacted for State security, prevalence of law and order,
community peace and tranquillity or public order and morality”. The Committee notes with deep regret that the drafting of section 354 of the Constitution
may continue to give rise to continued violations of freedom of association in law and practice. Recalling the particularly serious and urgent issues that
this Committee has been raising for nearly 20 years now, the Committee deplores this persistent failure to take any measures to remedy the legislative
situation which constitutes a serious and ongoing breach by the Government of its obligations flowing from its voluntary ratification of the Convention.
Furthermore, the Committee deeply regrets the exclusion from any meaningful consultation of the social partners and civil society as a whole, which
would be a necessary foundation for the establishment of a legislative framework on the particularly serious and urgent issues raised in relation to the
application of the Convention. It must also express serious doubts as to whether the “trade unions” referred to by the Government actually reflect the
free choice and interests of workers within the current framework of a total absence of an enabling legislative framework and recurrent violations of
freedom of association in practice.

The Committee once again urges the Government to furnish without delay a detailed report on the concrete measures taken to enact
legislation guaranteeing to all workers and employers the right to establish and join organizations of their own choosing, as well as the
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rights of these organizations to exercise their activities and formulate their programmes and to affiliate with federations, confederations and
international organizations of their own choosing without interference from the public authorities. It further urges the Government in the
strongest terms to immediately repeal Orders Nos 2/88 and 6/88, as well as the Unlawful Association Act, so that they cannot be applied in a
manner that would infringe upon the rights of workers’ and employers’ organizations. It requests the Government to communicate any
steps taken towards the adoption of draft laws, orders or instructions to guarantee freedom of association so that it may examine their
conformity with the provisions of the Convention.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to the present comments in
2009.]

Pakistan
(Ratification: 1951)
The Committee notes that the Government's report has not been received.

The Committee notes the comments made by the International Trade Union Confederation (ITUC) and the Pakistan Workers’ Federation (PWF) in
communications dated 29 August and 21 September 2008, respectively. The comments of both unions concern legislative issues as well as the
application of the Convention in practice raised in the previous observation of the Committee. The ITUC further alleges arrest of a number of trade
union leaders. The Committee recalls that the right of workers’ and employers’ organizations can only be exercised in a climate that is free from
violence, pressure or threats of any kind against leaders and members of these organizations and it is for the governments to ensure that this principle
is respected. The Committee requests that the Government provide its observations thereon, as well as on the 2005 and 2006 comments of
the International Confederation of Free Trade Unions (ICFTU), alleging massive arrests and measures of retaliation against strikers, denial
of registration of a union, limitation to the right of demonstration, harassment of women trade union leaders, suspension of a trade union
and the possible use of section 144 of the Code of Criminal Proceedings against a trade union gathering and the 2005 comments of the All
Pakistan Federation of Trade Unions (APFTU). The Committee notes the conclusions and recommendations of the Committee on Freedom of
Association in Cases Nos 2229 (see 349th Report) and 2399 (see 344th and 350th Reports), dealing with the same issues.

The Committee recalls that its previous observations concerned the need to amend the Industrial Relations Ordinance (IRO) 2002. The Committee
notes that the Industrial Relations Act, amending the IRO 2002, was adopted in November 2008 and that it will be an interim law, which will lapse on 30
April 2010. During this period, a tripartite conference will be held to draft a new legislation in consultation with all stakeholders. The Committee
expresses the hope that the new legislation will take into account its previous comments with regard to the IRO 2002.

In particular, the Committee trusts that the new legislation will guarantee the right to form and join organizations to defend their own
social and occupational interests to the following categories of workers:

— managerial and supervisory staff;

- workers who were excluded by virtue of section 1(4) of the IRO 2002, namely workers employed in the following establishments or industries:
installations or services exclusively connected with the armed forces of Pakistan including the Ministry of Defence lines of the railways; Pakistan
Security Printing Corporation or the Security Papers Limited or Pakistan Mint; administration of the State other than those employed as workmen by the
railways, post, telegraph and telephone departments; establishments or institutions maintained for the treatment or care of sick, infirm, destitute and
mentally unfit persons excluding those run on a commercial basis; institutions established for payment of employees’ old-age pensions or for workers’
welfare; and members of the watch and ward, security or fire service staff of an oil refinery or of an establishment engaged in the production,
transmission or distribution of natural gas or liquefied petroleum products or of a seaport or an airport;

- workers of charitable organizations;

- workers at the Karachi Electric Supply Company (KESC);

- workers at Pakistan International Airlines (PIA) (Chief Executive’s Order No. 6);

- agricultural workers; and

- export processing zone (EPZ) workers.

The Committee further trusts that, under the new legislation, the following restrictions on the right to strike will be lifted:

- the possibility to impose compulsory arbitration at the request of one party to end a strike action (reference is made to sections 31(2) and 37(1)
of the IRO 2002). In this respect, the Committee recalls that a provision, which permits either party unilaterally to request the intervention of the public
authorities for the settlement of a dispute through compulsory arbitration leading to a final award, effectively undermines the right to strike by making it
possible to prohibit virtually all strikes or to end them quickly. Such a system seriously limits the means available to trade unions to further and defend
the interests of their members as well as their right to organize their activities and to formulate their programmes and is not compatible with Article 3 of
the Convention (see General Survey of 1994 on freedom of association and collective bargaining, paragraph 153);

- the right of the federal or provincial Government to prohibit a strike which had lasted for more than 15 days at any time before the expiry of 30
days, “if it was satisfied that the continuance of such strike was causing serious hardship to the community or was prejudicial to the national interests”

and to prohibit the strike if it considered that it “‘was detrimental to the interests of the community at large”. In this respect, the Committee recalls that
prohibitions or restrictions of the right to strike should be limited to essential services in the strict sense of the term, or to situations of an acute national
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crisis. The Committee had previously considered that the wording above, as previously provided for in section 31 of the IRO 2002, was too broad and
vague to be limited to such cases;

- sanctions previously imposed by section 39(7) for contravening a labour court's order to call off a strike (dismissal of the striking workers;
cancellation of the registration of a trade union; debarring of trade union officers from holding office in that or any other trade union for the unexpired
term of their offices and for the term immediately following). In this respect, the Committee recalls that sanctions for strike action should be possible
only where the prohibitions in question are in conformity with the principles of freedom of association. Even in such cases, existence of heavy and
disproportionate sanctions for strike action may create more problems than they resolve. Since the application of disproportionate sanctions does not
favour the development of harmonious and stable industrial relations, the sanctions should not be disproportionate to the seriousness of the violation
(see General Survey, op. cit., paragraphs 177 and 178). More specifically, the Committee considers that the cancellation of trade union registration, in
view of the serious and far-reaching consequences which dissolution of a union involves for the representation of workers’ interests, would be
disproportionate even if the prohibitions in question were in conformity with the principles of freedom of association.

The Committee requests the Government to provide a copy of the new legislation once it is adopted.

The Committee recalls that, in its previous observation, it had noted that under section 32 of the IRO 2002, the federal or provincial Government
could prohibit a strike related to an industrial dispute in respect of any public utility services, at any time before or after its commencement, and refer
the dispute to a board of arbitrators for compulsory arbitration and that a strike carried out in contravention of an order made under this section was
deemed illegal. The Committee had also noted that Schedule | setting out the list of public utility services included services which could not be
considered essential in the strict sense of the term — oil production, postal services, railways, airways and ports. The Schedule also mentioned watch
and ward staff and security services maintained in any establishment. Furthermore, for a number of years, the Committee had been requesting the
Government to amend the Essential Services Act, which included services beyond those which can be considered essential in the strict sense of the
term. Considering that essential services are only those the interruption of which would endanger the life, personal safety or health of the
whole or part of the population, the Committee once again requests the Government to amend the Essential Services Act so as to ensure
that workers employed in oil production, postal services, railways, airways and ports may have recourse to strike action and so that
compulsory arbitration may only be applied in these cases at the request of both parties. The Committee recalls that, rather than imposing a
prohibition on strikes, in order to avoid damages which are irreversible or out of proportion to the occupational interests of the parties to the dispute, as
well as damages to third parties, the authorities could establish a system of negotiated minimum service of public utilities.Considering the heavy
penal sanctions linked to violation of the Essential Services Act, the Committee further asks the Government to amend this Act so as to
ensure that its scope is limited to essential services in the strict sense of the term. The Committee also requests that the Government
specify the categories of workers employed in the “watch and ward staff and security services maintained in any establishment”.

In its previous comments, the Committee had noted the Government’s indication that measures to review and ultimately reform section 27-B of the
Banking Companies Ordinance of 1962 — which restricted the possibility of becoming an officer of a bank union only to employees of the bank in
question, under penalty of up to three years’ imprisonment — were under way. The Committee once again requests the Government to indicate the
progress made in repealing these restrictions, either by exempting from the occupational requirement a reasonable proportion of the
officers of an organization, or by admitting, as candidates, persons who have been previously employed in the banking company.

The Committee is addressing a direct request on other points directly to the Government.
Panama
(Ratification: 1958)
The Committee notes that the Government's report has not been received.

The Committee takes note of the comments of 29 August 2008 by the International Trade Union Confederation (ITUC) on the application of the
Convention. The Committee notes that the ITUC alleges very serious acts of violence against officials of the Construction and Allied Workers’ Union
(SUNTRAC) and the arrest of one official of the same union. The Committee requests the Government to send its observations on this matter.
The Committee further notes the comments of the National Federation of Public Employees and Public Service Enterprise Workers (FENASEP), on
issues raised by the Committee.

The Committee recalls that its comments refer to the following matters which raised problems of compliance with the Convention:
Article 2 of the Convention. Right of workers and employers without distinction whatsoever to establish and join organizations.

- Sections 174 and 178, last paragraph, of Act No. 9 (“establishing and regulating administrative careers”) of 1994, which laid down respectively
that there shall not be more than one association in an institution and that associations may have provincial or regional branches, but not more than
one branch per province. The Committee observes that Act No. 24 of 2 July 2007 amending and supplementing Act No. 9 on Administrative Careers
has not abolished the trade union monopoly imposed by the latter. FENASEP is of the view that these provisions should not be amended because to
allow more than one single association or branch would fragment the trade union movement. The Committee points out that although it may be in the
workers’ interest to avoid a proliferation of trade unions, the unity of the trade union movement should not be imposed by the State through legislative
measures, because intervention of this kind is contrary to the principle laid down in Articles 2 and 11 of the Convention. The Committee requests the
Government to take the necessary steps to amend the legislation to this effect.

- Section 41 of Act No. 44 of 1995 (amending section 344 of the Labour Code) which requires too large a membership (ten) for the establishment
of an employers’ organization and an even larger membership (40) for the establishment of a workers’ organization at the enterprise level; and the
requirement of a large number (50) of public servants to establish an organization of public servants under the Act on Administrative Careers. The
Committee observes that Act No. 24 of 2 July 2007 amends Act No. 9 on Administrative Careers and provides (section 9) that in an institution where no
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association exists, 40 public servants are needed in order to constitute an organization of public servants. This number is acceptable to FENASEP.
The Committee recalls in this connection that a minimum membership of 40 workers to establish a union would be permissible in the case of industrial
unions, but the minimum should be lower in the case of an enterprise union or a base-level union in an establishment so as not to obstruct the creation
of such organizations. The Committee also reiterates that a membership of ten for the establishment of an employers’ organization is too large and
may be an obstacle to the creation of such organizations. The Committee requests the Government to take the necessary steps to amend the
legislation accordingly.

—  Denial to public servants of the right to establish unions. The Government indicated previously that the interpretation by the National Council of
Organized Workers (CONATO) was inconsistent with reality; the right of association of public servants is established in Act No. 9 of 20 June 1994 and
in practice, FENASEP operates in the same way as any other private sector organization and participates in CONATO and the International Labour
Conference. The Committee notes that in its comments, FENASEP states under the Act of Administrative Careers, that non-career public servants,
public servants in appointive posts governed by the Constitution, public servants in elective posts and those in service may not organize. The
Comnmittee requests the Government to send its comments on this point.

Article 3. Right of organizations to elect their representatives in full freedom. Article 64 of the Constitution stipulates that the members of the
executive body of a trade union must be of Panamanian nationality. As the Committee has already pointed out, provisions on nationality which are too
strict could deprive some workers of the right to elect their representatives in full freedom, for example migrant workers in sectors in which they account
for a significant share of the membership. In the Committee’s view, the national legislation should allow foreign workers to take up trade union office at
least after a reasonable period of residence in the host country (see General Survey of 1994 on freedom of association and collective bargaining,
paragraph 118). The Committee accordingly asks the Government to take the necessary steps to have the legislation amended so as to
ensure compliance with the abovementioned principle.

Right of organizations to organize their administration. The Committee observes that section 180A of Act No. 24 of July 2007, amending the
Administrative Careers Act No. 9, provides that public servants who are not affiliated to the association of public servants and enjoy the improvements
obtained in conditions of work will have the ordinary and extraordinary trade union dues deducted from their salaries and paid to the association during
the duration of the agreement. In this respect, the Committee considers that imposing by legislative means the payment of an ordinary contribution to
the association which obtained improvements in the labour conditions by public servants who are not members raises problems of conformity with the
Convention to the extent that it may influence the right of public servants to freely choose the association to which they wish to be affiliated. In these
conditions, the Committee requests the Government to modify section 180A of Act No. 24 of July 2007 so as to eliminate the requirement to
pay ordinary trade union dues imposed on public servants who are not affiliated to associations, with the possibility of providing, in turn,
for the payment of a smaller amount than the ordinary trade union contribution for the benefits derived from collective bargaining.

Right of organizations to organize their activities and formulate their programmes without interference.

- Denial of the right to strike in export processing zones (Act No. 25). The Committee recalls that the right to strike may be restricted or banned
only in the event of an acute national crisis and in respect of public servants exercising authority in the name of the State or in services which are
essential in the strict sense. In the Committee’s view, to deny the right to strike in export processing zones is inconsistent with this principle. It
therefore asks the Government to take the necessary steps to ensure that workers’ organizations in these zones may exercise the right to
strike.

- Denial of the right to strike in enterprises which have been in existence for less than two years pursuant to Act No. 8 of 1981. CONATO
previously pointed out that section 12 of the Act provides that no enterprise shall be compelled to conclude collective agreements during its first two
years of operation and that the general legislation allows strikes only in pursuance of collective bargaining or in other limited cases. The Committee
requests the Government to take the necessary steps to guarantee the right to strike of the workers and their organizations in these
enterprises.

- Denial of the right to strike of public servants. The Government indicated previously that the Constitution allows special restrictions in cases
determined by law. The Committee recalls that the banning of strikes in the public service should be restricted to public servants exercising authority in
the name of the State (see General Survey, op. cit., paragraph 158). The Committee asks the Government to take the necessary steps to
guarantee the right to strike for public servants who do not exercise authority in the name of the State.

- Ban on federations and confederations from calling strikes and on strikes against the Government's economic and social policy, and
unlawfulness of strikes that are unrelated to an enterprise’s collective agreement. The Committee points out that federations and confederations should
have the right to strike and that organizations responsible for defending workers’ socio-economic and occupational interests should, in principle, be
able to use strike action to support their position in the search for solutions to problems posed by major social and economic policy trends which have a
direct impact on their members and on workers in general, in particular as regards employment, social protection and the standard of living (see
General Survey, op. cit., paragraph 165). The Committee requests the Government to take steps to amend the legislation so as to bring it in
conformity with these principles and so as not to restrict the right to strike related to a collective agreement.

- Authority of the Regional or General Labour Directorate to refer labour disputes to compulsory arbitration in order to stop a strike in a public
service enterprise, including when the service is not essential in the strict sense of the term, such as transport (sections 452 and 486 of the Labour
Code). The Committee requests the Government to take the necessary steps to amend the legislation to provide that compulsory arbitration
is possible in the transport sector only at the request of both parties.

—  Obligation to provide minimum services with 50 per cent of the staff in establishments which provide “essential public services” but which go
beyond essential services in the strict sense of the term and include transport, and the penalty of summary dismissal of public servants for failure to
comply with the requirement concerning minimum services in the event of a strike (sections 152.14 and 185 of Act No. 9 of 1994). The Committee
requests the Government to take the necessary steps to amend the legislation to ensure that: (1) the organizations of the workers
concerned may participate in determining minimum services and the number of workers who are to provide them, and that in the event of
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disagreement, the matter shall be resolved by an independent body; and (2) the penalty of summary dismissal is abolished.

- Legislation interfering with the activities of employers’ and workers’ organizations (sections 452.2, 493.1 and 497 of the Labour Code) (closure
of the enterprise in the event of a strike and compulsory arbitration at the request of one party). The Committee asks the Government to indicate any
amendments envisaged to ensure that compulsory arbitration is allowed only at the request of both parties to the dispute in the case of
public servants exercising authority in the name of the State or in essential services in the strict sense of the term, and to ensure that in the
event of a strike, the management staff may have access to the enterprise if they so wish.

The Committee notes with regret that the abovementioned discrepancies between Panama'’s law and practice and the Convention have existed for
many years and that some of the restrictions mentioned are serious. The Committee recalls that in its previous observation it took note of the
Government's statement that it intended to harmonize national law and practice with Conventions Nos 87 and 98, that this would require a tripartite
consensus but that there were glaring differences in the views of the social partners. The Committee asks the Government to take the necessary
steps, in consultation with the social partners, to bring the legislation into line with the Convention and with the principles of freedom of
association. It requests the Government to report on any measures taken to this end.

Philippines
(Ratification: 1953)

The Committee notes that the Government’s report has not been received. It also notes the lengthy comments communicated by the International
Trade Union Confederation (ITUC) in communications dated 29 August and 1 September 2008, the Kilosang Mayo Uno in a communication dated 15
September 2008, and the Public Services Labor Independent Confederation (PSLINK) in a communication dated 15 September 2008. The Committee
requests the Government to provide its observations on these comments.

Civil liberties. In its previous comments, the Committee took note of information provided by the ITUC in 2006 and 2007 with regard to numerous
reported violations of trade union rights, including killings, attempted murders, death threats, abductions, disappearances, assaults, torture, military
interference in trade union activities, violent police dispersion of marches and pickets, arrests of trade union leaders in connection with their activities
and widespread impunity for the perpetration of such acts. The Committee also takes note in this context of the interim conclusions and
recommendations reached in November 2008 by the Committee on Freedom of Association in Case No. 2528 (351st Report, paragraphs 1180-1240)
which concerns similar allegations. The Committee finally takes note of the recommendations made by the Independent Commission to address media
and activist killings created under Administrative Order No. 157 of 2006 by the President of the Philippines (Melo Commission: report issued on 27
January 2007); the UN Special Rapporteur on Extrajudicial Summary or Arbitrary Executions on his mission to the Philippines of 12-21 February 2007
(Special Rapporteur: document A/HRC/8/3/Add.2, issued on 16 April 2008); and the National Consultative Summit on Extrajudicial Killings and
Enforced Disappearances: Searching for Solutions (National Consultative Summit), which was hosted by the Supreme Court on 16-17 July 2007 in
Manila.

The Committee recalls the information previously communicated by the Government emphasizing the steps taken to address this serious situation,
i.e. the establishment of the Melo Commission and the subsequent creation of special regional tribunals, the ongoing review of the rules of court, the
establishment of the task force USIG of the Philippine National Police and the hosting by the Supreme Court of the National Consultative Summit. It
further notes from information provided by the ITUC in 2008, the introduction by the Supreme Court of the new writ of protection of constitutional rights
(amparo) procedure since September 2007; this habeas corpus-like procedure compels state agencies to reveal to the court the whereabouts of named
persons, disclose documentary evidence, or allow court-authorized searches of premises.

The Committee notes that in its latest communications of 29 August and 1 September 2008, the ITUC provides additional detailed information,
accompanied by hundreds of pages of human rights reports and newspaper articles, on the human rights situation more generally and systematic
violations of the fundamental human rights and civil liberties of trade unionists. In particular, the Committee notes that, according to the ITUC, despite
measures previously announced by the Government to address the issues, few improvements have been observed in practice and there is an
“abysmal failure” to investigate or prosecute the perpetrators of such acts, leading to an ongoing climate of impunity and impassivity in the face of
continuing violence against trade unionists. The ITUC refers to continuing extrajudicial killings in 2007 and 2008 with a total of 87 unionists killed since
2001. Five trade union leaders and members had been murdered and three trade unionists abducted between July 2007 and August 2008. The ITUC
also refers to violent dispersal of workers’ protests, intimidation, threats and blacklisting of trade unionists. It also refers to the militarization of
workplaces especially in export processing zones (EPZs) and special economic zones, and constant surveillance and harassment of trade unions
opposing the economic development model and their leaders, some of whom have been reportedly forced to constantly move houses to avoid
persecution. The Committee further notes that the ITUC cites the findings and detailed recommendations of the UN Special Rapporteur (see document
cited above) and expresses concern that the ineffectiveness of the measures taken so far by the Government to address the situation as, out of
hundreds of killings and “disappearances” over the past five years, there have been only two successfully prosecuted cases resulting in the conviction
of four persons (for acts not directed against trade unionists).

The Committee recalls that the Conference Committee in 2007 requested the Government to accept a high-level ILO mission so as to obtain a
greater understanding of all aspects of this case. The Committee notes with regret that the Government has not yet accepted such a mission.

The Committee observes with deep regret that there has been no information on any conviction pronounced against the perpetrators and instigators
of acts of extreme gravity against trade unionists and that killings, abductions, enforced disappearances and other violations of fundamental rights of
trade unionists continue to take place. The Committee recalls that the absence of judgements against the guilty parties creates, in practice, a situation
of impunity which reinforces the climate of violence and insecurity, and which is extremely damaging to the exercise of trade union rights. The
Committee emphasizes that the rights of workers’ organizations can only be exercised in a climate that is free from violence, pressure or threats of any
kind against the leaders and members of these organizations, and it is for governments to ensure that this principle is respected. The Committee
stresses the importance of ensuring that all instances of violence against trade union members and leaders are properly investigated and that any
evidence of impunity is firmly combated to ensure the full and free exercise of trade union rights and their accompanying civil liberties. It emphasizes
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that the Government has the duty to defend a social climate where respect for the law reigns as the only way for guaranteeing respect for and
protection of individuals. All appropriate measures should be taken to guarantee that, irrespective of trade union affiliation, trade union rights can be
exercised in normal conditions with respect for basic human rights and in a climate free of violence, pressure, fear and threats of any kind.

The Committee requests the Government to indicate the measures taken or contemplated with a view to putting an immediate end to the
climate of violence and impunity which is extremely damaging to the exercise of trade union rights and ensuring the prompt investigation,
prosecution, trial and conviction of those found guilty of murders, enforced disappearances and other violations of fundamental human
rights against trade unionists.

Legislative issues. Human Security Act. The Committee notes the comments made by the ITUC on the Act to Secure the State and Protect Our
People from Terrorism (No. 9371) otherwise known as the Human Security Act. According to the ITUC, the vague definition of terrorism in this Act as a
criminal act that “causes widespread and extraordinary fear and panic among the populace” can serve as a legal umbrella for extrajudicial killings and
can lead to categorizing peaceful demonstrations like strikes and protests on social issues as ‘“terrorism”.

The Committee notes that, despite a request by the Conference Committee on the Application of Standards in 2007, the Government has not
provided any information on the impact of the Human Security Act upon the application of the provisions of the Convention, apart from the text of the
Act itself. The Committee requests the Government to provide such information and, in particular, to indicate the safeguards which ensure
that the Human Security Act cannot be used under any circumstances as a basis for suppressing legitimate trade union activities or result
in any extrajudicial killing for the exercise of trade union rights.

Other legislative issues. In the absence of new information by the Government, the Committee reiterates the requests that it has been making for a
number of years on certain discrepancies between the provisions of the national laws and the Convention:

- The need to amend section 234(c) of the Labor Code, which requires, for registration of a trade union organization, the names of all its
members comprising at least 20 per cent of all employees in a bargaining unit where it seeks to operate; the Committee recalls that, according to the
statement of the Government representative before the Conference Committee in June 2007, an Act had been adopted in May 2007 which sought to lift
the 20 per cent requirement and the requirement to reveal the names of the officers and members, for legitimate federations and national unions;
however, the 20 per cent membership requirement was still relevant in the case of unions seeking independent registration. The Committee once
again requests the Government to communicate the text of the relevant Act and to indicate in its next report measures taken or
contemplated with a view to lowering the minimum membership requirement for registration of independent trade unions.

- The need to amend sections 269 and 272(b) of the Labor Code, so as to grant the right to organize to all nationals lawfully residing within the
Philippines (and not just those with valid permits if the same rights are guaranteed to Filipino workers in the country of the alien workers, or if the
country in question has ratified either ILO Convention No. 87 or No. 98). The Committee once again requests the Government to provide
information in its next report on measures taken or contemplated so as to amend the above-noted sections in a manner which enables
anyone legally residing in the country to benefit from the trade union rights provided by the Convention.

- The need to amend section 263(g) of the Labor Code so as to limit governmental intervention resulting in compulsory arbitration to the
essential services in the strict sense of the term only; amend sections 264(a) and 272(a) of the Labor Code, which provide for dismissal of trade union
officers and penal liability to a maximum prison sentence of three years for participation in illegal strikes, so as to ensure that workers may effectively
exercise their right to strike without the risk of being sanctioned in a disproportionate manner; lower the excessively high requirement of ten union
members for federations or national unions set out in section 237(a) of the Labor Code; and amend section 270, which subjects the receipt of foreign
assistance to trade unions by the prior permission of the Secretary of Labor. The Committee once again requests the Government to indicate in
its next report the measures taken or contemplated with a view to amending the aforementioned legislative provisions so as to bring them
into full conformity with the Convention.

Furthermore, the Committee reiterates its previous request to the Government to continue to provide information on unionization levels in
the EPZs. The Committee takes note of the comments made by the ITUC on this issue, which are examined under Convention No. 98.

The Committee is raising other points in a request addressed directly to the Government.
Swaziland

(Ratification: 1978)

The Committee notes the comments of 13 June and 14 August 2008 by the Swaziland Federation of Trade Unions (SFTU) and the comments of 29
August 2008 by the International Trade Union Confederation (ITUC) which referred to issues under examination, as well as to dismissals of workers
who engaged in lawful strike actions, to serious acts of violence and brutality from the security forces against trade union activities and union leaders in
general, and in particular during a strike in the textile sector, to the imprisonment of an union leader and threats to him and his family, and to the refusal
from the public authorities to recognize trade unions. The Committee trusts that the Government will provide a detailed reply to these
comments.

The Committee recalls that for many years it has been referring to certain provisions of the law that are inconsistent with those of the Convention, or
has requested information on the effect given to some provisions in practice. It asked the Government:

- torepeal the 1973 Decree/State of Emergency Proclamation and its implementing regulations, concerning trade union rights;

- to amend the 1963 Public Order Act so that it will not be used to repress lawful and peaceful strikes;
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- to amend the legislation or enact other laws to ensure that prison staff and domestic workers (section 2 of the Industrial Relations Act (IRA))
have the right to organize in defence of their economic and social interests;

- toamend section 29(1)(i) of the IRA placing statutory restrictions on the nomination of candidates and eligibility for union office, to enable such
matters to be dealt with in the statutes of the organizations concerned;

- to amend IRA section 86(4) to ensure that the Conciliation, Mediation and Arbitration Commission (CMAC) does not supervise strike ballots
unless the organizations so request in accordance with their own statutes;

- to recognize the right to strike in sanitary services (at present banned by IRA section 93(9)), and establish only a minimum service with the
participation of workers and employers in the definition of such a service;

- to amend the legislation in order to shorten the compulsory dispute settlement procedures laid down in IRA sections 85 and 86, read in
conjunction with sections 70 and 82;

- with regard to the civil liability of trade union leaders, to continue to provide information on any practical application of section 40 and, in
particular, the charges that may be brought under IRA section 40(13); and

- to provide information on the effect given in practice to IRA section 97(1) (criminal liability of trade union leaders) and to ensure that penalties
applying to strikers under section 88 are proportionate to the seriousness of the offence and that enforcement of section 87 does not impair the right to
strike.

In its previous comments, the Committee noted that the Government and the social partners signed an agreement undertaking to set up a Special
Consultative Tripartite Subcommittee within the framework of the High-level Steering Committee on Social Dialogue. The terms of reference of the
Subcommittee are: (1) to review the impact of the Constitution on the rights embodied in Convention No. 87; and (2) to make recommendations to the
competent authorities to eliminate the discrepancies between the existing legislative provisions and the Convention. The Committee noted that the
High-level Social Dialogue Committee decided, in respect of the constitutional issues, that the ongoing engagement between the Government and the
National Constitutional Assembly, which extended beyond those groups in the Tripartite Subcommittee to involve other interest groups, should not be
disturbed. Furthermore, the Committee noted, as regards legislative issues, that the Labour Advisory Board drafted an Industrial Relations
(Amendment) Bill proposing amendments to the IRA in relation to sections 2, 29(1)(i), 85 and 86, taking into account comments made by the
Committee (see above). The Committee nevertheless observed that some issues mentioned by the Committee were still not included in the draft or
were pending consultation with the ILO (for example, the right to strike in sanitary services). The Committee notes from the Government’s report that
the special committee appointed by the Labour Advisory Board to draft a proposed amendment to the Industrial Relations Act of 2000 with a view to
bringing it into conformity with the Convention has submitted its report to the Labour Advisory Board whereby it proposed amendments to the IRA and
made recommendations with regard to the Decree/State of Emergency Proclamation of 1973 and the Public Order Act of 1963.

The Committee trusts that all its comments will be taken into account in amending the Industrial Relations (Amendment) Bill and that it
will be adopted without delay. It requests the Government to indicate any development in this regard. The Committee recalls that the
Government may continue to benefit from the technical assistance of the Office in this regard.

Furthermore, the Committee urges the Government to take the necessary steps: (1) to abrogate the 1973 Decree/State of Emergency
Proclamation and its implementing regulations concerning union rights; (2) to amend the 1963 Public Order Act so that it will not be used to
repress lawful and peaceful strikes; and (3) to guarantee that prison staff have the right to organize in defence of their economic and social
interests.

The Committee notes the comments of 13 June and 14 August 2008 by the Swaziland Federation of Trade Unions (SFTU) and the comments of 29
August 2008 by the International Trade Union Confederation (ITUC) which referred to issues under examination, as well as to dismissals of workers
who engaged in lawful strike actions, to serious acts of violence and brutality from the security forces against trade union activities and union leaders in
general, and in particular during a strike in the textile sector, to the imprisonment of an union leader and threats to him and his family, and to the refusal
from the public authorities to recognize trade unions. The Committee trusts that the Government will provide a detailed reply to these
comments.

The Committee recalls that for many years it has been referring to certain provisions of the law that are inconsistent with those of the Convention, or
has requested information on the effect given to some provisions in practice. It asked the Government:

- torepeal the 1973 Decree/State of Emergency Proclamation and its implementing regulations, concerning trade union rights;
- to amend the 1963 Public Order Act so that it will not be used to repress lawful and peaceful strikes;

- to amend the legislation or enact other laws to ensure that prison staff and domestic workers (section 2 of the Industrial Relations Act (IRA))
have the right to organize in defence of their economic and social interests;

- toamend section 29(1)(i) of the IRA placing statutory restrictions on the nomination of candidates and eligibility for union office, to enable such
matters to be dealt with in the statutes of the organizations concerned;

- to amend IRA section 86(4) to ensure that the Conciliation, Mediation and Arbitration Commission (CMAC) does not supervise strike ballots
unless the organizations so request in accordance with their own statutes;

- to recognize the right to strike in sanitary services (at present banned by IRA section 93(9)), and establish only a minimum service with the
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participation of workers and employers in the definition of such a service;

- to amend the legislation in order to shorten the compulsory dispute settlement procedures laid down in IRA sections 85 and 86, read in
conjunction with sections 70 and 82;

- with regard to the civil liability of trade union leaders, to continue to provide information on any practical application of section 40 and, in
particular, the charges that may be brought under IRA section 40(13); and

- to provide information on the effect given in practice to IRA section 97(1) (criminal liability of trade union leaders) and to ensure that penalties
applying to strikers under section 88 are proportionate to the seriousness of the offence and that enforcement of section 87 does not impair the right to
strike.

In its previous comments, the Committee noted that the Government and the social partners signed an agreement undertaking to set up a Special
Consultative Tripartite Subcommittee within the framework of the High-level Steering Committee on Social Dialogue. The terms of reference of the
Subcommittee are: (1) to review the impact of the Constitution on the rights embodied in Convention No. 87; and (2) to make recommendations to the
competent authorities to eliminate the discrepancies between the existing legislative provisions and the Convention. The Committee noted that the
High-level Social Dialogue Committee decided, in respect of the constitutional issues, that the ongoing engagement between the Government and the
National Constitutional Assembly, which extended beyond those groups in the Tripartite Subcommittee to involve other interest groups, should not be
disturbed. Furthermore, the Committee noted, as regards legislative issues, that the Labour Advisory Board drafted an Industrial Relations
(Amendment) Bill proposing amendments to the IRA in relation to sections 2, 29(1)(i), 85 and 86, taking into account comments made by the
Committee (see above). The Committee nevertheless observed that some issues mentioned by the Committee were still not included in the draft or
were pending consultation with the ILO (for example, the right to strike in sanitary services). The Committee notes from the Government'’s report that
the special committee appointed by the Labour Advisory Board to draft a proposed amendment to the Industrial Relations Act of 2000 with a view to
bringing it into conformity with the Convention has submitted its report to the Labour Advisory Board whereby it proposed amendments to the IRA and
made recommendations with regard to the Decree/State of Emergency Proclamation of 1973 and the Public Order Act of 1963.

The Committee trusts that all its comments will be taken into account in amending the Industrial Relations (Amendment) Bill and that it
will be adopted without delay. It requests the Government to indicate any development in this regard. The Committee recalls that the
Government may continue to benefit from the technical assistance of the Office in this regard.

Furthermore, the Committee urges the Government to take the necessary steps: (1) to abrogate the 1973 Decree/State of Emergency
Proclamation and its implementing regulations concerning union rights; (2) to amend the 1963 Public Order Act so that it will not be used to
repress lawful and peaceful strikes; and (3) to guarantee that prison staff have the right to organize in defence of their economic and social
interests.

Turkey
(Ratification: 1993)

The Committee takes note of the report of the High Level ILO Mission which visited the country on 28-30 April 2008, pursuant to a request by the
Conference Committee on the Application of Standards in June 2007.

The Committee notes the Government's report which contains, inter alia, a reply to the comments made by the International Trade Union
Confederation (ITUC) in a communication dated 26 August 2008 (forwarding a communication by TURK-IS dated 12 August 2008). It also notes the
Government's reply to the ITUC communication dated 28 August 2007 (Government communications dated 9 January, 28 March and 17 June 2008)
and the communication of the Confederation of Public Employees Trade Unions (KESK) dated 31 August 2007 (Government communication dated 9
January 2008).

The Committee also notes the comments made by the ITUC in a communication dated 29 August 2008, the KESK in a communication dated
1 September 2008 and the Confederation of Progressive Trade Unions of Turkey (DISK) dated 2 September 2008. The Committee requests the
Government to provide full observations on these comments.

Civil liberties. In its previous comments, the Committee, taking note of several communications by workers’ organizations referring to violent
repression of peaceful demonstrations, raised the issue of measures to give the police adequate instructions so as to ensure that police intervention is
limited to cases where there is a genuine threat to public order and to avoid the danger of excessive violence in trying to control demonstrations. The
Committee had noted in this context that according to Circular No. 2005/14 published on 2 June 2005 (Official Journal No. 25883), the representatives
of public service trade unions and confederations at the province or district level, as well as the officers of trade union and confederation branches, will
not face disciplinary proceedings by reason of press statements made in the exercise of their trade union activities outside the scope of their functions
as public servants. Moreover, their activities (meetings and demonstrations) organized under the provisions of the Act on Meetings and Demonstrations
No. 2911 will be facilitated. In addition, various other circulars of the Prime Minister order the administration to observe the relevant provisions of the
legislation and not to obstruct union activities (circulars dated 6.6. 2002, 12.6.2003 and 2.6.2005).

The Committee notes that TURK-IS, in a communication forwarded through ITUC, refers to the decision to prohibit workers from entering Taksim
Square in Istanbul on May Day 2008, due to security reasons and to a violent repression of a peaceful demonstration by the TURK-IS affiliated Food,
Beverage, Tobacco, Alcohol and Allied Workers’ Union (TEKGIDA-IS) on 19 February 2008. The Committee also notes that KESK refers to
disproportionate force used by police on May Day 2008 against the workers who had gathered in front of the DISK offices in order to take part in the
abovementioned demonstration organized by the three major confederations, TURK-IS, DISK and KESK. The Committee notes moreover that the
ITUC and KESK refer to several instances of restrictions of trade union activities, especially demonstrations and publications, including through prison
sentences, judicial inquiries opened and proceedings instituted against trade union members and officials. With regard to the public sector in particular,
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the ITUC refers in its 2007 comments to interference in the activities of public sector trade unions by the Government as employer. In particular,
according to the ITUC, in the course of 2006, 15 public employees were transferred, 402 were subjected to “disciplinary inquiries”, four were given
prison sentences, 131 were prosecuted in court and nine were fined; in 14 different workplaces, the unions were prevented from using their offices, and
in three other cases, union offices were emptied by force during legitimate trade union activities. ITUC adds that unions must obtain official permission
to organize meetings or rallies and must allow the police to attend their events and record the proceedings.

The Committee notes from the Government's report that trade unions are not above the law and should respect the provisions of the national
legislation, in particular, the Act on Meetings and Demonstrations No. 2911 as every other natural or legal person. Unlawful activities of the trade
unions totally disrespecting the provisions of the applicable legislation cannot claim protection against police interference. Furthermore, judicial means
of recourse are available to the trade unions and their members to contest both the actions of the police and the constitutionality or compliance of the
provisions of the national legislation with international human rights instruments to which Turkey is party and which prevail over the national legislation
(article 90 of the Constitution). The Government also provides data according to which trade unions conducted 1,247 activities in the first five months of
2008 and all these activities, except two, were conducted lawfully and ended in general without any incident. In reply to the comments made by the
ITUC in 2007, the Government indicates that out of 1,149 activities organized by KESK in 2006, 66 persons had been taken into custody as a result of
five meetings; out of 722 activities in the course of 2007 and until October of that year, 12 persons had been taken into custody as a result of one
meeting. The Government adds that all the cases of violent suppression of demonstrations and strikes by the police reported by the ITUC (including a
protest organized by KESK on 30 May 2006 referred to in the Committee’s previous comments) did not concern peaceful demonstrations and that the
trade union leaders and members resisted and attacked the police, causing injuries; the police used force partly and gradually exercising the authority
vested in it by the law. The Government finally indicates that unions do not have to obtain prior permission to organize meetings or rallies but rather, as
provided in section 10 of Act No. 2911, should submit a notification signed by all the members of the organization committee to the provincial or district
governor's office 48 hours before the meeting. The Committee requests the Government to respond to the comment by ITUC that trade unions
must allow the police to attend their events.

The Committee recalls that trade union rights include the right to organize public demonstrations, especially to celebrate May Day, provided that the
trade unions respect the measures taken by the authorities to ensure public order. At the same time, the authorities should strive to reach agreement
with the organizers of a demonstration to enable it to be held without disturbances and should resort to the use of force only in situations where law and
order is seriously threatened; the intervention of the forces of order should be in due proportion to the danger to law and order that they are attempting
to control.

The Committee requests the Government to indicate in its next report any proceedings instituted and decisions rendered in relation to the
exercise of trade union activities, as well as any additional measures taken or contemplated with a view to ensuring that police intervention
in demonstrations is limited to cases where there is a genuine threat to public order and avoiding the danger of excessive violence in trying
to control demonstrations.

Draft bills. The Committee has been commenting for a number of years on draft bills to amend Act No. 2821 on trade unions and Act No. 2822 on
collective labour agreements, strike and lockout. In its previous observation, while taking note of the improvements made to the draft bills amending
Acts Nos 2821 and 2822, the Committee had requested the Government to indicate in its next report a specific timetable for the adoption and
enactment of the draft bills amending these Acts in respect of the following issues: (i) the criteria for determining the branch of activity covering a
worksite (unions must be constituted exclusively on a branch of activity basis); (ii) several detailed provisions in respect of the internal functioning of
unions and their activities; (iii) severe restrictions of the right to strike (limitations on picketing; prohibitions and compulsory arbitration going beyond
essential services in the strict sense of the term; excessively long waiting period before a strike can be called; heavy sanctions including imprisonment
for participating in “unlawful strikes” the definition of which goes beyond what is acceptable under the Convention; prohibition of political strikes, general
strikes and sympathy strikes).

The Committee notes from the Government’s report that pursuant to the 2008 High-Level ILO Mission and as a result of several meetings held within
the framework of the Tripartite Consultation Board and its Working Group, two draft bills amending Acts Nos 2821 and 2822 were amalgamated into
one draft bill and submitted to the Parliament (Turkish Grand National Assembly) on 20 May 2008 by a group of Members of Parliament belonging to
the Government Party. The Parliamentary Committee on Health, Family, Labour and Social Affairs reviewed and amended the draft text from 23 to 24
May 2008 with the active participation of the social partners and submitted the draft bill to the Turkish Grand National Assembly on 27 May 2008. The
text of the bill will be duly communicated to the ILO when enacted into law.

The Government adds that legislative provisions that were reported on previous occasions as requiring prior constitutional changes - i.e., section 25
of Act No. 2822 prohibiting strikes for political purposes, general strikes and sympathy strikes as well as the prohibition of occupation of work premises,
go-slow strikes and other forms of obstruction provided for in article 54 of the Constitution — were not included for amendment in the draft bill.

The Committee notes with interest from the report of the High-Level ILO Mission, that there was consensus among the social partners and the
Government on some amendments to be made to Acts Nos 2821 and 2822 so as to respond to the comments of the ILO supervisory bodies. The
Committee notes with interest that a Bill amending Acts Nos 2821 and 2822 was introduced in Parliament on 27 May 2008. The Committee also recalls
that the Conference Committee emphasized in 2007 the need for rapid steps to bring the law and practice into harmony with the Convention. The
Committee requests the Government to indicate progress made in relation to the enactment of the Bill amending Acts Nos 2821 and 2822
and to communicate the relevant text so that the Committee may examine its conformity with the Convention. The Committee expresses the
firm hope that the bill in question will fully take into account the consensus noted by the High-Level ILO Mission, as well as the comments
previously made by the Committee with a view to bringing national law and practice into conformity with the Convention.

With regard to the prohibition of political strikes, general strikes and sympathy strikes which according to the Government, are not
included in the reform as they require a constitutional revision, the Committee once again recalls that trade unions should be able to stage
action in support of social and economic matters affecting their members’ interests, as well as sympathy strikes provided the initial strike
they are supporting is itself lawful, and requests the Government to continue to indicate steps taken or contemplated to enable trade unions
to take such action.
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The Committee has been commenting for a number of years on a draft bill to amend Act No. 4688 on Public Employees’ Trade Unions (as amended
by Act No. 5198). The Committee notes that according to the Government, consultations were held with the social partners but no information is
provided on a timetable for the adoption of this Bill. The Committee requests once again the Government to transmit a copy of the current text of
the draft bill to amend Act No. 4688.

Furthermore, the Committee recalls that for a number of years it has been referring to the following:

The exclusion from the right to organize of a number of public employees including public employees under probation (section 3(a) of Act No. 4688),
prison guards, civilian personnel in military installations, senior public employees, magistrates, etc. (section 15 of Act No. 4688) amounting, according
to the previous and latest communication by KESK, to 500,000 public employees; furthermore, under section 6 of Act No. 4688, a public official must
have been in employment for two years to become a founding member of a union. The Committee notes that according to the Government, it is
envisaged to lift the prohibition of trade union membership for the civilian personnel of the Ministry of Defence and the police as well as the prison
guards. The Committee once again requests the Government to indicate in its next report the measures taken or contemplated so that, in the
framework of the legislative reform under way, all workers, without distinction whatsoever, with the only possible exception contained in
Article 9 of the Convention, are guaranteed the right to establish and join organizations of their own choosing.

The criteria under which the Ministry of Labour determines the branch of activity in the public sector and the implications of such determination on the
workers’ right to form and join organizations of their own choosing. The Committee notes that according to the Government, the branches of activity
determined in section 5 of Act No. 4688 are only 11 and therefore, they are not “narrow” and “leading to excessive fragmentation of trade unions in the
public sector’, as previously indicated by the Committee. This criticism, which is based on the complaint of Yapi Yol Sen [see the conclusions and
recommendations reached by the Committee on Freedom of Association in Case No. 2537 (347th Report, paragraphs 1-26)], stems from the closure
of an administrative unit (General Directorate of Village Affairs) which belonged to the branch of “Public works, construction and village services” and
transfer of its personnel to the local administration and therefore, the branch of “Local governments”. Public servants exercise their right to organize
according to the branch of service to which the public institution in which they work belongs and have the right to form or join organizations of their
choice established in the relevant branch of service. Closure of an administrative unit within the framework of an administrative restructuring and
transfer of its personnel to other units because of their status under public law rather than making them redundant, should not and cannot be
considered as unilateral interference by the Government in trade union activities. Many trade unions have been established in the branches of
services; for example 16 trade unions exist in the branch of education and the smallest number of trade unions in a branch is five.

The Committee takes due note of the Government's comments concerning the number of branches of activity and the reasons for the particular
change in branch as a result of an administrative restructuring. It regrets, however, the consequences of this transfer for the free exercise of the right to
organize of the public servants in question who automatically lost their membership in Yapi Yol Sen, leading the union to face financial difficulties, as
well as the fact that trade union officers automatically lost their office. It notes that the difficulties in this case arise from the fact that one branch in
particular concerns an administrative authority, i.e. “Local governments”, while the other branches are thematic e.g. “Public works, construction and
village services”, “Education”, etc.). Thus, the trade union membership was automatically lost, although the members continued to perform the same
tasks under a different administrative authority. The Committee therefore once again requests the Government to provide in its next report
information on steps taken or contemplated so as to:

(i) amend section 5 of Act No. 4688, as well as the Regulation on the Determination of Branch of Activity of Organizations and Agencies,
which determine the branches of activity according to which public employees’ trade unions may be established, so as to ensure that these
branches are not restricted to any particular ministry, department or service, including local governments;

(ii) amend the Regulation of 2 August 2005 (which amends the Regulation on the Determination of Branch of Activity of Organizations
and Agencies) so as to maintain Yapi Yol Sen members within the branch of activity entitled “Public works, construction and village
services” in conformity with the nature of their functions and their willingness to remain affiliated to Yapi Yol Sen; more generally, the
Committee requests the Government to take the necessary measures so that members of a union which may be affected by the modification
of the list of branches of activity will have the right to be represented by the union of their choice in accordance with Article 2 of the
Convention,

(iii) amend section 16 of Act No. 4688 so as to ensure that trade union office is not terminated by reason of the transfer of a trade union
leader to another branch of activity, or his/her dismissal or simply the fact that a trade union leader leaves the work.

Detailed provisions of Act No 4688 in respect of the internal functioning of unions and their activities. The Committee notes the comments made by
the KESK and ITUC in their 2007 and 2008 communications with regard to repeated interference by the authorities into the statutes of the KESK and
five of its affiliates (Egitim Sen, Kiiltlir-Sanat Sen, ESM, Haber-Sen and SES) so as to make these trade unions amend their aims as stated in their
statutes, with regard to terms such as “collective bargaining”, “collective agreement”, “job security”, “collective dispute” which are being considered as
contrary to Act No. 4688; in 2006, Egitim Sen had to amend its statutes by eliminating reference to “the right to receive education in one’s mother

tongue”, in order to avoid being dissolved.

The Committee notes that, according to the Government, internal rules of trade unions and confederations are a source of legal obligations and
therefore, all the members are expected to abide by them. Thus, they are examined on the basis of the provisions of the Constitution, the Civil Code,
the Associations Act, Acts Nos 2821 and 4688. The control is carried out after each general assembly and this makes it possible to observe the
contradictions even if they had not been previously noticed. In case of divergences from the legal provisions, the workers’ organizations are requested
to harmonize the provisions. Consequently, it would not be appropriate to interpret this type of control as pressure exercised on unions. Terms like
“collective bargaining”, “strike” etc., are not criticized as long as these activities do not take place in practice. With regard to Egitim Sen in particular, the
Government indicates that by reason of the statement in the statute of this union demanding education in one’s mother tongue, a criminal complaint
was filed by the Chief Public Prosecutor’'s Office claiming breach of articles 3 and 42 of the Constitution and a case for dissolution was filed in the
Ankara Labour Court. In the decision of the said court dated 27 October 2005, it was found that this provision of the statute is contrary to the
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Constitution which provides that the Republic of Turkey is a unitary State and an indivisible entity with Turkish as its language and that no language
other than Turkish shall be taught as the mother tongue to Turkish citizens at any institutions of training or education. Egitim-Sen amended its statute
and the case against it was dropped. Trade unions should carry out their activities in loyalty to the Constitution.

The Committee recalls once again, that trade unions should have the right to include in their statutes the peaceful objectives that they consider
necessary for the defence of the rights and interests of their members and that legislative provisions which go beyond formal requirements may hinder
the establishment and development of organizations and constitute interference contrary to Article 3 of the Convention (see General Survey of 1994 on
freedom of association and collective bargaining, paragraphs 110 and 111). The legislation may oblige unions to adopt provisions on various issues but
should not dictate the contents of these provisions. Details could always be provided in guidelines attached to the Acts that the unions would
nonetheless remain free to follow. With regard to the inclusion of terms like “collective bargaining” and “strike” in the statutes of public sector trade
unions, which according to the Government are allowed as long as these activities do not take place in practice, the Committee recalls that the
prohibition of strikes is only acceptable in the case of public servants exercising authority in the name of the State and essential services in the strict
sense of the term and that trade unions representing public servants who are not engaged in the administration of the State should be able to engage
in collective bargaining on behalf of their members, as one of the fundamental activities in which trade unions are involved. The Committee recalls that
under Article 8 of the Convention, while trade unions are expected to respect the law of the land, this law should not be such as to impair the
guarantees provided for in the Convention. With regard to the statute of Egitim Sen, the Committee recalls that in the conclusions and
recommendations reached in Case No. 2366 (342nd Report, paragraphs 906-917) the Committee on Freedom of Association noted that on the one
hand, limits may be placed on the right of trade unions to draw up their constitutions and rules in full freedom where the manner in which they are
expressed may imminently jeopardize national security or the democratic order, and on the other hand, expressed serious concerns that references in
a union’s by-laws to the right to education in a mother tongue had given and could give rise to the call for dissolution of a trade union.

The Committee requests the Government to indicate in its next report the measures taken or contemplated, including amending the
detailed provisions of Act No. 4688, so as to allow trade unions in the public service to draft their rules without undue interference.

The removal of union executive bodies in case of non-respect of requirements set out in the law which should be left to the free determination of the
organizations (section 10 of Act No. 4688). The Committee once again requests the Government to indicate in its next report the measures
taken or contemplated to amend section 10 of Act No. 4688 to enable workers’ organizations to determine freely whether union officials may
remain in their post during their candidacy or election in local or general elections.

The right to strike in the public service. The Committee recalls that section 35 of Act No. 4688 makes no mention of the circumstances in which strike
action may be exercised in the public service. It recalls that in the past, the Government indicated that a constitutional amendment is required for the
review of restrictions on the right to strike of public servants; however, the Government is planning to launch a personnel reform in the public sector
whereby “public servants” in the narrow sense of the term, i.e. those exercising authority in the name of the State, would be defined first and then
carefully distinguished from other public employees. The Committee once again underlines that restrictions on the right to strike in the public service
should be limited to public servants who are exercising authority in the name of the State and those working in essential services in the strict sense of
the term and that in such cases, compensatory guarantees should be afforded to public servants, such as mediation and conciliation procedures or, in
the event of deadlock, arbitration with sufficient guarantees of impartiality and rapidity (see General Survey, op. cit., paragraphs 158, 159 and 164).
The Committee requests the Government to indicate in its next report the measures taken, including the possible personnel reform in the
public sector, so as to bring section 35 of Act No. 4688 into conformity with the above.

Associations Act. In its previous comments, the Committee noted that, as provided in section 35 of the Associations Act No. 5253 of 4 November
2004, certain specific sections of this Act apply to trade unions, employers’ organizations as well as federations and confederations if there are no
specific provisions in special laws concerning these organizations. Section 19 (which is applicable to workers’ and employers’ organizations), enables
the Minister of Internal Affairs or the civil administration authority to examine the books and other documents of an organization, conduct an
investigation and demand information at any time, with 24 hours notice.

The Committee notes that according to the Government, section 19 of the Associations Act applies only if there are no provisions in the relevant
special law, i.e., Act No. 2821 on Trade Unions sections 47-51 of which concern the auditing of trade unions. Noting that section 19 of the Associations
Act only applies in a subsidiary manner, the Committee recalls nevertheless, that the supervision of accounts should be limited to the obligation of
submitting periodic financial reports or to cases where serious grounds exist for believing that the actions of an organization are contrary to its rules or
the law (which should be in conformity with the Convention), or if there is a need to investigate a complaint by a certain percentage of the members of
the employers’ or workers’ organizations; both the substance and the procedure of such verifications should be subject to review by the competent
judicial authority affording every guarantee of impartiality and objectivity (see General Survey, op. cit., paragraph 125).

The Committee recalls, moreover, that section 26 of the abovementioned Act (which is applicable to workers’ and employers’ organizations)
establishes a requirement of permission by the civil administration authority in order for an organization to open student dormitories and boarding
houses linked to education and teaching activities. The Committee notes that according to Article 3 of the Convention, workers’ and employers’
organizations have the right to organize their activities, such as, for instance, training, without interference which would restrict this right or impede its
lawful exercise. The Committee requests the Government to indicate in its next report the measures taken or contemplated to amend
sections 19, 26 and 35 of Act No. 5253 of 2004 so as to exclude workers’ and employers’ organizations from the scope of application of
these provisions or ensure that: (i) verification of trade union accounts beyond the submission of periodic financial reports takes place only
where there are serious grounds for believing that the actions of an organization are contrary to its rules or the law (which should be in
conformity with the Convention) or in order to investigate a complaint by a certain percentage of members; and (ii) activities of workers’ and
employers’ organizations, such as the opening of training centres, is not subject to permission from the authorities.

The Committee invites the Government to avail itself of the technical assistance of the Office if it so wishes.

The Committee is raising a number of other points in a direct request addressed directly to the Government.
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Bolivarian Republic of Venezuela
(Ratification: 1982)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) dated 28 August 2007 and the Federation of
Chambers and Associations of Commerce and Production of Venezuela (FEDECAMARAS), received on 27 August 2008. Finally, the Committee notes
the conclusions of the Committee on Freedom of Association relating to the cases presented by national and international organizations of workers
(Case No. 2422) and of employers (Case No. 2254). In its previous observations, the Committee noted the conclusions of the high-level mission which
visited the country in January 2006.

Legislative issues
The Committee recalls that it previously raised the following issues:

-  the need to adopt the Bill to amend the Basic Labour Act so as to eliminate the restrictions placed on the exercise of the rights granted by the
Convention to workers’ and employers’ organizations. On this issue, the Committee made the following comments:

The Committee previously noted that a Bill to amend the Basic Labour Act took account of requests for amendment that it had made on the following
points: (1) it deletes sections 408 and 409 (over-detailed enumeration of the mandatory functions and purposes of workers' and employers’
organizations); (2) it reduces from ten to five years the required period of residence before a foreign worker may hold office in an executive body of a
trade union organization (it should be noted that the new Regulations of the Basic Labour Act establish that trade union statutes may provide for the
election of foreign nationals as trade union leaders); (3) it reduces from 100 to 40 the number of workers required to establish a trade union of
independent workers; (4) it reduces from ten to four the number of employers required to establish an employers’ organization; (5) it provides that the
technical cooperation and logistical support of the electoral authority (National Electoral Council) for the organization of elections to executive bodies of
trade unions shall be provided only where so requested by the trade union organizations in accordance with the provisions of their statutes, and that
elections held without the participation of the National Electoral Council and which comply with the statutes of the trade unions concerned shall have
full legal effect once the corresponding reports are submitted to the appropriate labour inspectorate. The Committee noted that the authorities of the
Ministry and of the legislative authority support the position set out in this provision of the Bill and that, in practice, trade unions have now held elections
without the participation of the National Electoral Council. The Committee also noted that the Bill provided that “in accordance with the constitutional
principle of democratic changeover, the executive board of a trade union organization shall discharge its functions during the period established by the
statutes of the organization, but in no case may a period in excess of three years be established”. The Committee hoped that the legislative authority
would include in the Bill a provision explicitly allowing the re-election of trade union leaders.

- the need for the National Electoral Council (CNE), which is not a judicial body, to cease interfering in trade union elections and to no longer be
empowered to annul them, and the need for the statute for the election of executive bodies of national (trade union) organizations, which accords a
preponderant role to the CNE in the various stages of such elections, to be amended or repealed;

- certain provisions of the Regulations of the Basic Labour Act, dated 25 April 2006, might restrict the rights of trade union organizations and
employers’ organizations: (1) the necessity for the trade union organization(s) to represent the majority of the workers to be able to engage in collective
bargaining (section 115, sole paragraph, of the Regulations); and (2) the possibility of compulsory arbitration in certain essential public services
(section 152 of the Regulations). The Committee noted the Government's indication in its report that where there is no majority trade union, the minority
unions can negotiate jointly;

- the Committee also noted the criticisms made by the International Confederation of Free Trade Unions (ICFTU) concerning resolution No. 3538
of February 2005 and observed that this issue had already been examined in March 2006 in Case No. 2411 by the Committee on Freedom of
Association, which made the following recommendation (see 340th Report, paragraph 1400): “(b) Regarding the allegations relating to the Ministry of
Labour resolution of 3 February 2005, giving trade union organizations 30 days to provide information on their administration and register of members
in a form that includes each worker's full identity, place of residence and signature, the Committee considers that the confidentiality of trade union
membership should be ensured and recalls that it would be advisable to establish, between trade unions, a code of conduct governing the conditions in
which membership data is to be supplied, with the use of appropriate means of personal data processing, with guarantees of absolute confidentiality.”
The Committee requests the Government to adopt measures in this respect.

The Committee notes that, with regard to the legislative issues, the Government indicates that the Bill to reform the Basic Labour Act is at the
consultation stage and that it will keep the Committee informed of any developments in this regard. Furthermore, the Government reiterates the
information provided with regard to the Statutes for the election of trade union executive bodies. In reply to the observation concerning alleged
deficiencies in social dialogue, the Government reiterates that it has demonstrated the extent of the participation of various social partners, including all
social actors. The Government reiterates its comments made in its 2007 report.

The Committee notes the Government’s indication that: (1) insinuations of violations of Convention No. 87 are undermined by the number of trade
union organizations that are established (247 over the past six months) and the number of collective agreements approved (612 in 2007 covering
5,637,799 workers and 192 thus far in 2008 covering 42,625 workers); (2) the Bill to reform the Basic Labour Act continues to be on the legislative
agenda, has the consensus support of the social partners and gives effect to the comments of the Committee of Experts; (3) consideration will be given
to the inclusion in the above Bill of the possibility of re-electing the executive boards of trade union organizations, by determining the interpretation of
the “changeover” referred to in article 21 of the Constitution; non-intervention in trade union elections is applied in practice and resolution 13 of the
Ministry reaffirms the optional nature of the intervention of the CNE; (4) the CNE has prepared draft standards governing the election of trade union
organizations; (5) the new Regulations of the Basic Labour Act include improvements in relation to trade union elections intended to prevent delays in
elections; isolated cases of alleged violations have been presented as the general pattern and the Government has provided its observations in this
respect to the Committee on Freedom of Association (Case No. 2422); and (6) it welcomes the offer of ILO technical assistance and will provide
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information on when and under what circumstances such assistance might be required.

The Committee notes with regret that for more than eight years, the Bill to reform the Basic Labour Act has been awaiting adoption by the
Legislative Assembly, despite the fact that it has tripartite consensus support. Taking into account the significance of the restrictions which
persist in the legislation with regard to freedom of association and the freedom to organize, the Committee once again urges the
Government to take measures to accelerate the examination by the Legislative Assembly of the Bill to reform the Basic Labour Act and to
ensure that the CNE ceases to interfere in trade union elections (the CNE’s new draft on elections improves the situation but this non-legal
body is still present at elections in different ways and resolves any appeals) and the statute for the election of trade union and national
executive bodies is repealed. The Committee once again requests the Government to provide information on the scope of the Regulations
of the Basic Labour Act in relation to compulsory arbitration in basic or strategic services and to amend the resolution of the Ministry of
Labour, dated 3 February 2005, as indicated above.

Shortcomings in social dialogue

In successive observations in recent years the Committee has identified considerable shortcomings in social dialogue. The International Trade Union
Confederation (ITUC), the Venezuelan Workers’ Confederation (CTV), the General Confederation of Venezuelan Workers (CGT) and the Venezuelan
Federation of Chambers of Commerce and Associations of Commerce and Production (FEDECAMARAS) have indicated that the authorities only hold
formal consultations without the intention of taking into account the views of the parties consulted and that there is no authentic dialogue. Moreover,
there are no structures for such dialogue and the Government does not convene the tripartite commission envisaged in the Basic Labour Act.

The Committee notes the Government’s indications that: (1) it considers it essential that the high-level mission has noted the readiness of the
Government and the social partners to embark on social dialogue which includes all actors and that both FEDECAMARAS and the CTV have
participated in various meetings to discuss the regulations to be adopted under various laws; (2) the Government is convinced that the ideal dynamic to
maintain a growing economy is, as has been demonstrated, through the promotion of inclusive, democratic, participatory and productive dialogue; it
believes in broad and inclusive dialogue and, through this practice, it gives effect to the provisions of section 62 et seq. of the Regulations of the Basic
Labour Act which legitimizes the broad basis for social dialogue; (3) this practice is demonstrated by the number of collective agreements registered
and the number of trade union organizations established (mentioned above); (4) nowadays, workers are members of numerous trade union
organizations, with various political and ideological tendencies, and given this range of organizations, it is possible that some organizations which
historically represented workers and employers exclusively, mistakenly claim that their former privileges are undervalued and allege favouritism; the
new State of social justice includes all partners, without any favouritism or exclusion; (5) the State of Venezuela guarantees, respect and protects the
exercise of freedom of association, both in its individual sphere and collectively, and therefore guarantees ideological and religious freedom, given that
trade union action is seen as a direct expression of political pluralism, the essential basis for the democratic State of law and justice established by the
Constitution; (6) the Government notes with great interest the observation of the Committee of Experts in 2007 concerning the alleged actions of certain
middle-ranking officials in relation to allegations of favouritism or partiality with regard to certain workers’ and employers’ organizations; it reiterates that
such attitudes do not reflect the usual and repeated behaviour of public servants; the Government's position is that public servants have a duty to deal
with the questions and issues raised and complaints made by the various social partners, without distinction whatsoever.

The Committee notes the comments made by FEDECAMARAS on the application of the Convention that: (1) the Government fails to recognize
FEDECAMARAS as the most representative organization and has imposed the representation of recently created organizations whose independent
and representative nature is questioned by FEDECAMARAS since CONFAGAN, FEDEINDUSTRIA and EMPREVEN are institutions which follow
Government policy and are neither independent, representative nor autonomous; (2) there is a complete absence of the necessary basic social
dialogue and tripartite consultation as a consultation mechanism. In this regard, on 31 July 2008, the third Enabling Act, which authorized the President
of the Republic to issue decrees with the rank, value and force of law expired. On the same day and under that authority, 26 new legislative decrees
together with the amendment of other Acts with an impact on enterprises and operations in Venezuela were announced. The announcements were
made in the summary of the Official Gazette of 31 July 2008 and published in extraordinary gazettes published subsequently. They include Acts
relating to labour regulation; (i) the Act partially reforming the Basic Act on the Social Security System; (ii) the Act partially reforming the Social
Insurance Act, and (jii) the Act on Housing Services and Habitat. Furthermore, 26 laws were also announced; and (3) this Enabling Act, as was the
case with the two previous, has not been the subject of the prior consultation provided for in the Constitution as a prerequisite for its approval and
subsequent publication. The legislative decrees infringe the Constitution in force by contradicting the principle of participatory democracy and by
incorporating in their texts elements rejected in the referendum held on 2 December 2007 on the reform of the Constitution; the Constitution provides
that Venezuela is a social State of law and justice, but the legislative decrees mentioned above generally have three fundamental things in common:
they provide for greater institutional ideologization (with a view to creating a socialist economy and eliminating the free market) and they provide for
greater control through intervention in the economy and commerce and centralized planning.

In its comments of 29 September 2007, the International Organisation of Employers (IOE) tackled some of these issues and pointed out that, through
measures against economic freedom, private property and private initiative, the political pluralism established in the Constitution of 1999 is being
replaced with an ideology based on a single and mandatory State.

Furthermore, according to FEDECAMARAS, for the past nine years, the Government has not convened the National Tripartite Committee, in
accordance with the procedure provided for under sections 167 and 168 of the Basic Labour Act on minimum wages. The Government merely invokes
section 172 which refers to the disproportionate increase in the cost of living, and does not consult FEDECAMARAS. Wage increases have been the
result of Presidential decrees without due consultation being held with any sector. The Government's practice is to send consultation notices at very
short notice and, on occasion, the correspondence has arrived after the date of publication of the decree concerned.

The Committee notes with concern these comments by FEDECAMARAS and regrets that the Government has not sent its reply on this matter. The
Committee observes that, in its latest examination of Case No. 2254 in June 2008, the Committee on Freedom of Association concluded that very
serious deficiencies had been identified in social dialogue. It emerges from its conclusions that the Government has not carried out the
recommendations of the Committee on Freedom of Association with regard to its repeated request to: (1) establish a national, high-level joint
committee in Venezuela with the assistance of the ILO, to examine each and every one of the allegations and matters presented in order to resolve
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problems through direct dialogue; (2) establish a forum for social dialogue in accordance with the principles of the ILO, having a tripartite composition
which duly respects the representativeness of workers’ and employers’ organizations; and (3) convene the tripartite committee on minimum wages
provided for in the Basic Labour Act.

The Committee, like the Committee on Freedom of Association, noting that there are still no structured bodies for tripartite social
dialogue, once again emphasizes the importance that should be attached to full and frank consultation taking place on any questions or
proposed legislation affecting trade union rights and that it is essential that the introduction of draft legislation affecting collective
bargaining or conditions of employment should be preceded by full and detailed consultations with the independent and most
representative workers’ and employers’ organizations. The Committee requests the Government to ensure that any legislation adopted
concerning labour, social and economic issues within the framework of the Enabling Act be subject to real, in-depth consultations with the
independent and most representative employers’ and workers’ organizations, while attempting as far as possible to find shared solutions.

The Committee once again invites the Government to request the technical assistance of the ILO for the establishment of the dialogue
bodies mentioned and to ensure that the views of the most representative organizations are duly taken into account in the attempt as far as
possible to reach mutually acceptable solutions. In this context, it is important, taking into account the allegations of discrimination against
FEDECAMARAS, the CTV and their member organizations, including the establishment or promotion of organizations or enterprises close to the
regime, that the Government is guided exclusively by criteria of representativeness in its dialogue and relations with workers’ and employers’
organizations and that it refrains, as indicated by the Conference Committee in 2007, from any form of interference and complies with Article 3 of the
Convention. The Committee requests the Government to indicate any developments in social dialogue and its outcome, and to promote
seriously the establishment of the dialogue bodies mentioned which, it strongly hopes, will be established in the very near future.

Comments of the ITUC

The ITUC refers to various matters being dealt with by the Committee. The ITUC adds that the right to collective bargaining and the right to strike are
gradually being weakened. The criminalization of strikes and demonstrations, as well as the interference in trade union autonomy, as a result of the
intervention of the CNE in trade union elections, are contributing to this weakening. There have been reports of violations by the Labour Inspectorate
and the SIVENSA Group.

According to the ITUC, the Regulations of the Basic Labour Act, amended on 25 April 2006, introduce a number of improvements to the legislation
but establish the trade union referendum to confirm the representativeness of trade union organizations in the case of bargaining or collective labour
disputes. This referendum mechanism is regulated entirely by the Ministry of Labour, which could also be interpreted as a veiled way for the State, as
the main employer, to legitimize and interfere in the life of trade unions. Furthermore, the ITUC adds that unions are required to provide the identity of
their members given that the resolution which requires trade union organizations to “deliver, within 30 days, the data on their administration and the
identity of each member, in a form that includes each worker’s full identity, place of residence and signature” remains in force.

The ITUC reports acts of violence and arrests of trade unionists in its comments of 2006 and 2008. Labour conflicts associated with the award of jobs
in the construction and oil sectors and, to a lesser extent, in basic industries, continues to be a source of great concern. According to data from the
Venezuelan Programme on Human Resources Education and Action (PROVEA) between September 2006 and October 2007, at least 95 persons
were affected by violence. These included 69 trade union leaders and 26 workers. According to this organization, ‘the use of trade union
assassinations is aggravating the climate of violence and insecurity, which is extremely detrimental to the exercise of trade union activities”. Various
trade union organizations have asked the Ministry of Justice to investigate cases of assassinations and punish the culprits.

Furthermore, the ITUC points out that the right to strike has been gradually limited and several workers who were making labour claims have been
repressed and penalized. This is the case for ten leaders of the Union of Workers of Sanitarios Maracay who, in May 2007, were intercepted and
arrested by National Guard forces and the police of Aragua as they were heading to Caracas to present to the National Assembly the situation of
workers reflected in a list of demands. After several demonstrations and pressure by trade union leaders of the National Workers’ Union (UNT), the
trade unionists were freed, but the Office of the Attorney General accused the trade unionists of violating section 357 of the Penal Code and ordered
them to appear before it every 15 days.

The ITUC reports that a representative of the Federation of Telecommunication Workers (FETRATEL) counted 243 collective agreements unsigned
and at a standstill in the public sector and stated that “the Government does not believe in the trade union leaders promoting these agreements”, which
is the most serious problem to tackle. A leader of the National Union of Workers (UNT) refers to the situation with regard to collective bargaining as
“alarming”; one of the cases concerns the public administration framework agreement, which has not been discussed for 27 months, and the
agreement of the workers of the Ministry of Labour, which has not been discussed for 16 years. The labour representative of the Broad Popular Front
(FAP) has counted 3,500 collective agreements which have not been discussed.

The ITUC also reports that the Venezuelan Federation of Teachers (FVM) and the 27 trade union organizations affiliated to it presented a complaint
to the ILO calling on the Venezuelan State to restore the right to collective bargaining, denied since March 2006.

The Committee requests the Government to reply to the comments made by the ITUC in 2006 and 2008. The Committee emphasizes that
freedom of association can only be exercised in conditions in which fundamental rights are fully respected and guaranteed and that the
rights of workers’ and employers’ organizations can only be exercised in a climate that is free from violence, pressures or threats of any
kind against trade union and employers’ leaders and their respective organizations.

Other comments of FEDECAMARAS
According to FEDECAMARAS, more than one year ago, on 24 May 2007, its headquarters were attacked by representatives of the Ezequiel Zamora

National Campesino Front, the Simon Bolivar National Communal Front, the Alexis Vive Collective and the Coordinadora Simon Bolivar, including acts
of violence against the institution and its property. Later, in the early hours of 24 February 2008, a metropolitan police inspector died (according to
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documents provided by FEDECAMARAS) as a result of the explosion of a device that had been planted at the front of the FEDECAMARAS
headquarters building. The appropriate report was made to the Office of the State Prosecutor, requesting the most comprehensive and exhaustive
investigation into the events and the identification of those responsible, but to date no result has been achieved.

Furthermore, FEDECAMARAS states that anyone who is engaged in noteworthy trade union activities and who reports the Government to the media
for constant violations of the Constitution and of the laws protecting their interests (protesting at the kidnappings of their members and price and
exchange rate controls) is immediately prejudiced in their enterprises and in respect of their property as a means of exerting pressure, as was the case
for the President and Vice-President of the National Federation of Stockbreeders (FEDENAGA). Several governmental organizations such as the
National Integrated Tax Administration Service (SENIAT) and the Institute for the Defence and Education of the Consumer (INDECU) sent their
prosecutors to the enterprises in order to prepare reports and fine the enterprises concerned.

With regard to land, the National Guard, together with the National Institute for Land (INT), intervene — on the pretext of recovering land - on
productive lands, therefore affecting the national supply of agricultural and livestock products. The INT should not intervene on these private lands, but
it demands the production of the legal antecedents and, when this is produced, it invalidates the historic title deeds showing that the land is private
property. This practice constitutes “prior occupation”, which violates the Constitution and due process. It should be highlighted that “prior occupation”
was proposed in the draft Constitution on which a referendum was held last December and was rejected. As a result of the work carried out by
members in defence of these rights, trade union representatives and private employers in general are permanently harassed and threatened by the
Government, as was the case most recently when the facilities of the transnational cement company CEMEX were seized.

The Committee notes with regret that the Government has not sent a reply to these comments, although prior to those comments it pointed out that it
had ordered the capture of two alleged perpetrators of the attack on the FEDECAMARAS headquarters. The Committee recalls that acts of violence
and intimidation against employers’ leaders, their organizations or their members are incompatible with the Convention. The Committee once again
expresses its deep concern and recalls the gravity of these allegations and emphasizes that a movement of trade unions or employers can only
develop where fundamental human rights are respected and in a climate free of violence of any kind. The Committee recalls that, in 2007, the
Conference Committee requested the Government to take measures to investigate these incidents so that those responsible could be
punished and similar events did not occur in future and it requests the Government to provide information in this respect.

The Committee welcomes the fact that the employers’ leader, Ms Albis Mufios has been granted an amnesty, but notes with regret that the warrant
for the arrest issued against the former President of FEDECAMARAS, Mr Carlos Fernandez, which is preventing him from returning to the country
without reprisal, remains in force.

Other matters

The Committee previously noted that a number of trade union organizations (300 unions according to the ITUC, due to a lack of authorization by the
National Electoral Council), including certain trade union federations, had not held their trade union elections despite the expiry of the period for which
they had elected their executive bodies. The high-level mission of 2006 referred to a profound and manifest misunderstanding among the social
partners concerning the functions of the CNE. In the absence of a reply from the Government on this point, the Committee emphasizes the
importance of holding such elections since, as indicated in the report of the high-level mission, any delay in the procedures is accompanied
by the non-recognition of trade unions for the purposes of collective bargaining.
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Israel
(Ratification: 1953)

The Committee notes that according to the Government, at the time of reporting, some 12,000 migrant workers were lawfully employed in the
construction sector, 1,500 in manufacturing and 900 in restaurants. Data released by the Central Bureau of Statistics for 2007 suggest that migrant
workers (excluding those from the occupied Palestinian territories) were employed in 69,900 jobs, out of which 10,100 were in construction and 23,900
in agriculture. The Committee understands that a large majority of foreign workers employed as caregivers are women. The countries from which the
largest groups of migrant workers come to Israel are the Philippines, Thailand, Romania and China. The Committee requests the Government to
provide updated statistical information on the actual number of temporary migrant workers present in Israel, disaggregated by sex and the
sectors in which they work.

Article 6 of the Convention. Equal treatment. The Committee notes the decision of the High Court of Justice in the case of Kav LaOved Workers
Hotline and others v. Government of Israel (HCJ 4542/02) of 30 March 2006. In this case, the Court held that making the residence permits given to
temporary migrant workers conditional upon the workers working for a specific employer, which means that migrant workers leaving or losing their jobs
automatically became illegal aliens, violates their dignity and liberty. The Court had before it information showing that the excessive power held by
employers over temporary migrant workers under such a “restrictive employment relationship” resulted in situations where migrant workers are denied
their rights under the labour legislation, including regarding remuneration and hours of work, with no possibility to seek redress without taking the risk of
losing their jobs and residence permits. In considering relevant international law, the Court held that the Ministry of Interior, when making use of its
power to determine conditions for giving a visa or residence permit is limited, inter alia, by the principle of non-discrimination between workers who are
citizens and workers from foreign countries as enshrined in Article 6 of the Convention.

The Committee recalls that Article 6 requires ratifying States to apply, without discrimination in respect of nationality, race, religion or sex, to migrant
workers lawfully within the country, treatment no less favourable than that which applies to its own nationals in respect of the matters referred to in
Article 6 (1)(a) to (d), including remuneration, hours of work, and legal proceedings relating to the matters referred to in the Convention. These
provisions of the Convention envisage equal treatment of migrant workers in law, but also in practice. The Committee is concerned that the information
considered by the High Court of Justice in its abovementioned decision indicates that many migrant workers apparently do not benefit from the rights
and protection available under the legislation, in practice. The Committee considers that reducing the migrant workers’ dependency on individual
employers and thus limiting the power exercised by employers over their foreign workers, is indeed an important aspect in ensuring that equal
treatment is applied to migrant workers in practice, along with dissuasive sanctions and effective enforcement of relevant laws.

The Committee notes from the Government’s report that resolution No. 447-448 adopted by the Government on 12 September 2006 sets out new
modalities for employing migrant workers in the care-giving and agricultural sectors with a view to increasing the protection of migrant workers and to
simplifying the process of changing employers. Migrant workers who lose their employment may register with the Ministry of Industry, Trade and
Labour for a placement with a new employer. The Government also introduced legislation prohibiting private agencies from charging migrant workers
abusive recruitment fees and established an Ombudsperson to deal with complaints from migrant workers. Following investigations by the Enforcement
Division of the Foreign Workers Department in the Ministry of Industry, Trade and Labour, administrative fines were imposed on employers in 5,861
cases for offences related to migrant workers in 2006, and 3,743 new cases were opened. The Ombudsperson received 449 complaints in 2006.
These figures demonstrate the attention paid by the authorities to law enforcement, but also suggest a high level of non-compliance with the legislation.
The Committee requests the Government to take further measures to ensure that the treatment extended to migrant workers employed in
Israel under the Foreign Workers Act, is no less favourable than that which is applied to nationals, in law and in practice, with regard to the
matters listed in Article 6(1)(a) to (d) of the Convention. In this regard, the Committee requests the Government to continue to provide
information on the number and nature of violations of the relevant laws and regulations identified and addressed by the various responsible
authorities, including indications as to the sanctions imposed. The Committee also requests the Government to provide information on the
practical implementation of the modalities adopted by Resolution No. 447-448 regarding the agricultural and care-giving sector, as well as
information on how the concern of reducing the migrant workers’ dependency on the employer is addressed in other sectors, such as
construction or manufacturing.

Equal treatment in respect of social security. The Committee further notes that under section 1D(a) of the Foreign Workers Act, the employer, at its
own expense, is to arrange medical insurance for the foreign worker, which shall include the basket of services that the Minster of Health prescribes for
this purpose by order. In this regard, the Committee notes that the Foreign Workers Order (Prohibition of Unlawful Employment and Assurance of Fair
Conditions) (Health Services Basket for Workers), 5761-2001, lists in section 2 the services to be included in the insurance arranged for the foreign
worker. Section 3 provides for certain entitlement exceptions and section 4 limits the entitiements regarding certain services for migrant workers,
including entitlements related to pregnancy and medical conditions that existed before the migrant worker took up his or her employment in Israel. The
Committee recalls that under Article 6(1)(b), migrant workers have the right to treatment no less favourable than that which applies to nationals in
respect to social security, including in relation to sickness and matemity. The Committee considers that the establishment of a separate health
insurance system for migrant workers which excludes migrant workers from certain entitlements and which limits certain entitlements, may not be in
conformity with Article 6(1)(b) of the Convention. The Committee requests the Government to clarify the reasons for establishing a separate
health insurance system for migrant workers and for the exclusions and limitations provided for under sections 3 and 4 of the
abovementioned Order. It also requests the Government to indicate how it is ensured that all migrant workers admitted to Israel under the
Foreign Workers Act fully enjoy their right to treatment no less favourable than that which applies to Israeli nationals regarding social
security in respect of sickness and maternity.

The Committee is raising other points in a request addressed directly to the Government.

[The Government is asked to reply in detail to the present comments in 2010.]
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Costa Rica
(Ratification: 1960)

The Committee notes the comments on the application of the Convention made by the International Trade Union Confederation (ITUC), the
Confederation of Workers Rerum Novarum (CTRN), the Petroleum, Chemical and Similar Workers’ Union (SITRAPEQUIA) and the Costa Rica Union
of Chambers and Associations of Private Enterprises (UCCAEP), which relate mainly to issues that are already under examination. The Committee
noted in its previous observations the report of the high-level mission which visited the country from 2 to 6 October 2006. The Committee notes Cases
Nos 2490 and 2518 examined by the Committee on Freedom of Association at its November 2007 meeting, which confirm the dismissals of a large
number of trade unionists, as well as a number of rulings of the Supreme Court which had found that certain clauses of collective agreements in public
sector institutions or enterprises were unconstitutional.

The Committee recalls that the problems relating to the application of the Convention which it raised in its previous observation were as follows:

- the slowness and ineffectiveness of recourse procedures and compensation in the event of anti-union acts (according to the high-level mission,
the slowness of procedures in cases of anti-union discrimination results in a period of not less than four years to obtain a final ruling);

- the subjection of collective bargaining in the public sector to criteria of proportionality and rationality in accordance with the case law of the
Constitutional Chamber of the Supreme Court of Justice which has declared unconstitutional a considerable number of clauses of collective
agreements in the public sector at the instigation of the public authorities (the Ombudsperson, the Office of the Public Prosecutor) or of a political party;
and

- the enormous disproportion in the private sector between the number of collective agreements concluded with trade unions (much lower) and
the number of direct agreements concluded with non-unionized workers (the Committee previously called for an independent investigation into this
matter, which took place and the relevant report has been prepared).

The Committee notes the comments made by the UCCAEP on the application of the Convention in which it refers to the comprehensive standards
applicable with regard to protection against anti-union discrimination and points out that the judicial authority may even order the reinstatement of a
worker dismissed as a result of anti-union unfair practice. The UCCAEP indicates that the current legal framework allows non-member workers to
appoint, by means of a majority election, a Permanent Workers’ Committee to represent their interests against the employer (a committee which may,
where appropriate, coexist with a trade union in the same enterprise), and that no form of association of workers other than the trade union may
interfere in matters relating to collective bargaining, trade union functions or aims.

The ITUC comments that the administrative procedures against anti-union dismissals (which are subsequently referred to the judicial authority) are
complex and ineffective and may take several years (in fact, the amparo appeal for enforcement of constitutional rights is abused in anti-union
discrimination procedures); furthermore, employers are not obliged under any legal mechanism to comply with a reinstatement order. The ITUC
confirms the Government's indication that the draft Act to reform labour procedures is being examined by a tripartite committee. The ITUC indicates
that in the private sector trade unions are practically non-existent and that those which do exist are permanently submitting complaints to the Labour
Inspectorate of trade union persecution. According to the ITUC, the Ministry of Labour and Social Security promotes direct agreements with
non-unionized workers through publications. There are special problems with regard to the application of the Convention and anti-union discrimination
in export processing zones, pineapple enterprises and banana enterprises. The Committee points out that the recent comments of the ITUC
concerning the very low number of trade unions in the private sector will be examined in 2009 in the framework of the examination of the application of
Convention No. 87.

The SITRAPEQUIA and the CTRN emphasize the gravity of the problem of collective bargaining in the public sector and the constraints placed on
public employers by the Committee on Negotiation Policy.

The CTRN and the country’s other confederations hold the view that the long delay in the adoption of draft legislative reforms and the ratification of
Conventions Nos 151 and 154 demonstrate the lack of interest in moving forward.

The Committee observes that the Government refers to the statements made in its previous reports to the effect that: (1) the Government possesses
the will and commitment to resolve the problems raised by the Committee of Experts; (2) it has requested the ILO’s technical assistance and trusts that
this will enable it to overcome the problems raised; (3) the Government’s efforts (many of them supported by tripartite agreement) relating to these
problems have included the submission of several legislative proposals to the Legislative Assembly and their reconsideration: a draft constitutional
amendment to article 192, a Bill on collective bargaining in the public sector, and the addition of subsection 5 to section 112 of the General Act on
Pubic Administration (the three initiatives are intended to strengthen collective bargaining in the public sector); a draft amendment to the chapter of the
Labour Code on freedom of association; approval of ILO Conventions Nos 151 and 154; draft texts to revise various sections of the Labour Code, Act
No. 2 of 26 August 1943, and sections 10, 15, 16, 17 and 18 of Legislative Decree No. 832 of 4 November 1949 and its amendments; a draft Act to
reform labour procedures (aimed at the elimination of delays and introducing the principle of hearings, and the establishment of summary procedures
for cases of anti-union discrimination); (4) the Government's efforts have also included other types of initiatives in legal actions of unconstitutionality
brought in order to annul specific clauses in the agreements; and the reinforcement of alternative dispute settlement procedures through the Centre for
Alternative Settlement of the Ministry of Labour and Social Security, which increased the number of persons dealt with in 2005to 3,329. The
Government indicated that in 2005 complaints of anti-union discrimination related to 38 cases; (5) the current Government has the will to push forward
draft legislation to resolve pending problems and has maintained contact with the Executive, including the Ministry of the Presidency, and the
Legislative, (including deputies from various parties, as well as the leaders of the principal opposition party which also supports the reforms sought by
the ILO), for the re-examination of the draft texts in question. The Government states that it has sent reports to the judiciary forwarding the observations
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and positions of the Committee of Experts. The Government lays emphasis on the follow-up meetings held by the Minister of Labour and Social
Security, on occasions with the technical assistance of the ILO subregional office, with this assistance including the gathering of information on matters
relating to Conventions Nos 151 and 154 on collective bargaining. The Government adds that it held a meeting with numerous representatives of all the
sectors involved (the authorities, civil society, etc.) to analyse and seek consensus for the draft legislation to reform labour procedures which is
awaiting the opinion of the Legal Affairs Commission of the Legislative Assembly.

Additionally, the Committee notes the statements made by the Government to the effect that:

- there has been a substantial change in the case law given that, the Second Chamber of the Supreme Court of Justice recently declared in a
ruling (by a vote of six judges to one) that: (1) the conclusion cannot be drawn that the Constitutional Chamber has prohibited collective agreements in
the public sector and it found that collective agreements concerning public employees — whose relations are governed by the labour laws, even though
they belong to the public sector — and servants were not unconstitutional (in particular, the collective agreement relating to the case concerned, which
does not constitute excessive privileges for workers despite having been presented by the Ombudsperson for alleged unconstitutionality); (2)
Convention No. 98 supersedes domestic law; (3) the regulations in force on collective bargaining in the public sector are an important legal matter.
According to the Government, in view of the above, this ruling of the Supreme Court could prevent new contestations of clauses of collective
agreements in the public sector;

- the Government has carried out a serious of actions (mentioned above) in relation to all the problems raised by the Committee of Experts, which
shows the political commitment to resolving those problems; training and information activities aimed at the leaders of the three authorities of the State
(legislative, executive and judicial) have been carried out, such as the forum on the dissemination of the right to collective bargaining in the public
sector (March 2008) which benefited from technical assistance from the ILO and the participation of representatives at the highest level of the three
authorities of the State, as well as the social partners; training programmes for judges and the social dialogue forum (organized by the Second
Chamber of the Supreme Court of Justice);

- the Higher Labour Council (a tripartite body) has revived a special committee for the examination and analysis of the draft text reforming labour
procedures which is intended to overcome the problem of the slowness of procedures in the event of anti-union acts and strengthen the right to
collective bargaining in the public sector; during this financial year, the technical assistance of the ILO has been sought to ensure conformity with the
provisions of Conventions Nos 87 and 98 and the special committee has been provided with the report of the ILO technical assistance on the draft;

- the slowness of justice is being tackled by the judicial authority and consequently, greater human resources have been allocated and the
processes have been sped up in several ways (introduction of hearings, etc.), new courts of minor jurisdiction have been created in various areas of
the country; in 2007, the judicial authority concluded 24,501 cases (despite having received 21,897 cases during that year); furthermore, on 12 March
2008, the Conciliation Centre under the judiciary, which works preventatively, was created; the Government is continuing in turn to develop alternative
means for the settlement of disputes and the judiciary is continuing its programme to tackle judicial delays aimed at clearing the backlog of the judicial
bodies by calling on supernumerary judges;

— there is a plan for the implementation of the recommendations made in the report of the high-level mission which visited the country in 2006.

The Committee requests the Government to indicate any developments relating to the draft texts which have been before the Legislative
Assembly for a number of years and the aim of achieving greater efficiency and speed in the procedures for protection against anti-union
discrimination and collective bargaining in the public sector, as well as on any developments relating to the case law of the Supreme Court
of Justice on this matter.

The Committee continues to consider that the situation of trade union rights is precarious. The Committee welcomes the desire shown by the current
Government to push forward draft legislation, in many cases with tripartite support for a number of years, with a view to complying with the Convention
and giving effect to the Committee’s comments. The Committee expresses its very firm hope that the various draft texts that are currently under
examination will be adopted in the very near future and that they will be in full conformity with the Convention. The Committee requests the
Government to indicate the progress made in this respect and hopes that an improvement in the application of the rights and guarantees
set forth in the Convention will be the outcome of this political will.

With regard to the matter of the negotiation of direct agreements with non-unionized workers, the Committee recalls that, according to the study
carried out by the independent expert “according to the statistics provided by the Ministry of Labour and Social Security, there are now in force 74 direct
agreements, while only 13 collective agreements remain in force”; ‘it is also an established fact, as well as being clear and evident, that it is the latter
(employers) who propose, defend and claim them and who, in particular, take the initiative for their conclusion”. The study also refers to the
phenomenon of intervention by employers in the election of standing committees, including the imposition of candidates, public disqualification or
vetoes, etc.; ballots are not secret and electors can be intimidated. According to the mission report “although it is not correct to say that in all cases the
election of the members of standing committees is a result of processes that are fixed and not authentic, it can be said that the very conception of
standing committees and the long-standing practices for their establishment clearly lack the elementary guarantees of democratic authenticity ..., and
the indispensable conditions of independence and representativeness are not present”. The expert’'s report indicates that standing committees lack the
resources and the capacity to engage in a dialogue with employers that ensures a certain balance in negotiations. In general, the expert’s study shows
that standing committees have been used to prevent the establishment of trade union organizations or to impede their activities.

In its previous observation, the Committee noted these conclusions with concern and drew the Government's attention to the importance of these
matters being submitted for tripartite examination so as to remedy the existing disproportion between the number of collective agreements and of direct
agreements with non-unionized workers and so as to facilitate the formulation of the legal and other means necessary to prevent standing committees
and direct agreements from having an anti-union impact in practice, and also from being established where there is already a trade union organization.
The Committee recalls once again that, under the terms of Article 2 of the Convention, the State is under the obligation to guarantee adequate
protection against any acts of interference by employers in workers’ organizations, and that Article 4 of the Convention enshrines the principle of the
promotion of collective bargaining between workers’ organizations and employers or employers’ organizations.
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The Committee notes that the Government indicates that: (1) collective bargaining is recognized by the Constitution and is therefore granted
privileged protection under the national legal system; in fact, in accordance with an administrative instruction of 4 May 1991, if it is found that a
company has a union that is recognized for bargaining purposes, the General Labour Inspectorate shall reject any direct agreements immediately so as
not to hinder the negotiation of a collective agreement; (2) the independent expert refers to facts which suggest a contradiction with the commitment
provided for in Article 4 of the Convention referring to promoting the full development and utilization of machinery for voluntary negotiation between
employers and workers; for this reason, given that the report in question was received recently and taking into account the Committee of Experts’
recommendation to the Government concerning the importance of this document together with its conclusions being submitted for tripartite examination
so as to remedy the existing imbalance between the number of collective agreements and direct agreements, the Ministry of Labour and Social
Security has sent a complete copy of the study in question to each of the members of the Higher Labour Council; (3) in this regard, the Government
undertakes to keep the Committee informed of any progress made by the Council in the analysis of the expert’s report, which includes finding a
satisfactory solution to the situation by means of genuine social dialogue and calling upon any technical assistance which the ILO may be able to offer
on this matter, to prevent standing committees and direct agreements from having the anti-union impact in practice referred to by the independent
expert in his report; (4) the matter is complex and the Government hopes to be able to provide, in the near future, a balanced proposal which offers a
satisfactory solution to the situation referred to by the independent expert.

The Committee requests the Government to provide information on the tripartite evaluation of the problem of direct agreements with
non-unionized workers, undertaken in the light of the expert’s report, as well as any satisfactory solution proposed.

The Committee also requests the Government to provide its comments on the recent communication of the CTRN dated 12 September
2008.
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Mauritania
(Ratification: 2001)

The Committee notes the Government's report and the communication from the International Trade Union Confederation (ITUC) dated 30 September
2008 containing observations made by the General Confederation of Workers of Mauritania (CGTM) concerning the application of the Convention. In
its observations, the CGTM emphasizes the marginalization still suffered by women in Mauritania. In particular, the CGTM observes that the overall
activity rate for women has not changed significantly for around 20 years (27.7 per cent in 2000, compared with 25.3 per cent in 1988), and that they
are still broadly concentrated in certain types of jobs, namely agriculture (48.6 per cent), general administration (14 per cent), commerce (13 per cent)
and health and education (10 per cent). The CGTM adds that women’s wages are on average 60 per cent lower than those of men. The Committee
notes that no comment by the Government has been received in reply to these observations. The Committee also notes that in its concluding
comments, the Committee on the Elimination of Discrimination against Women (CEDAW) observed that, while the legislation guarantees gender
equality, there is in practice considerable discrimination against women in the labour market (see CEDAW/C/MRT/CO/1, 11 June 2007, paragraph 37).
The Committee asks the Government to provide detailed information on the conditions of women in the labour market in Mauritania,
including statistical data on the wage levels of women and men, disaggregated by economic sector, occupation and job. The Committee
also asks the Government to indicate the measures adopted or envisaged to reduce the existing gap between the remuneration of men and
women, including information on any relevant measures that have been taken in this respect in the context of the National Strategy for the
Promotion of Women (2005-08) and their impact.

Article 1(b) of the Convention. Equal remuneration for work of equal value. In its previous comments, the Committee emphasized that an examination
of the provisions of the Labour Code, and particularly section 191, and Act No. 93-09 on the public service, did not clearly establish whether the
principle set out in the Convention was fully reproduced in the national legislation, which could give rise to misinterpretations in practice. In this respect,
the Committee notes that the Government would like to receive the Office’s technical assistance in the form of specific training on the concept of “work
of equal value” and on how to apply it correctly in practice. Referring the Government to its 2006 general observation on the Convention, the
Committee draws the Government’s attention to the importance of amending the national legislation so that it gives full expression to the principle of
equal remuneration for work of equal value. This is all the more important because the labour market in Mauritania is characterized by significant
gender segregation and a very considerable gap between the remuneration of women and men. The Committee urges the Government to amend
the national legislation so as to give full expression to the principle of the Convention, in both the private and public sectors. The
Committee also encourages the Government to take the necessary measures to obtain technical assistance from the Office.

The Committee is raising other points in a request addressed directly to the Government.
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Islamic Republic of Iran
(Ratification: 1964)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards in June 2008 and the resulting
conclusions of the Conference Committee. The Committee also notes the observations of the International Trade Union Confederation (ITUC) of 29
August 2008, regarding discrimination against women, which were sent to the Government for its comments.

The Committee notes that the Conference Committee expressed its disappointment with the absence of progress achieved since it had discussed the
case in 2006. The Conference Committee requested the Government to take urgent action on all the outstanding issues, with a view to fulfilling its
promises of 2006 that it would bring all its relevant legislation and practice into line with the Convention by 2010. The Conference Committee requested
the Government to provide complete and detailed information to this Committee at its present session in reply to all the issues raised in its previous
observation and those raised by the Conference Committee. The Committee regrets that despite this specific request, the information provided in the
Government's report is virtually identical to the information it put before the Conference Committee. In its report and the letter of 24 November 2008
accompanying the report, the Government acknowledges that it has had difficulties in obtaining the information requested, and that what has been
provided is an “abridged report”.

Legislative developments

The Committee notes the Government'’s indication that a comprehensive Bill prohibiting any form of discrimination in employment and education has
been drafted. The Bill relates to access of all Iranian nationals, irrespective of gender, colour, creed, race, language, religion, ethnic and social
background, to education, technical and vocational training, and to job and employment opportunities and similar working conditions. The Government
states that violations of the proposed Bill would be subject to very heavy penalties and sanctions, unlike violations of the Constitution or the Labour
Law. The Committee notes that this Bill is awaiting approval of the Cabinet of Ministers, and that the Government hopes to receive comments of the
Office on the Bill. The Committee understands that the proposed Bill has not yet been sent to the Office with a request for comment thereon. The
Committee urges the Government to forward the proposed Bill on non-discrimination to the Office for its comments as soon as possible.
The Committee hopes that in drafting the new law, the opportunity will be taken to prohibit direct and indirect discrimination against
nationals and non-nationals, on all the grounds enumerated in the Convention, including political opinion, national extraction and social
origin. Noting the concern expressed by the Conference Committee that over the years a number of bills, plans and proposals had been
referred to which had not come to fruition, the Committee hopes that every effort will be made to adopt a comprehensive law on
non-discrimination which is fully in conformity with the Convention, in the near future.

National Equality Policy

The Committee notes the Government's indication that the Charter of Citizenry Rights referred to in article 100 of the Fourth Economic, Social and
Cultural Development Plan (the Plan) was approved by Parliament in 2007. The Committee also notes from the Government’s report that disciplinary
measures, including dismissal, were taken by the head of the judiciary against the judges who failed to apply the Charter. As regards article 101 of the
Plan, calling for the elaboration of a national plan for the development of “meritorious work” on the basis of a number of principles, including “prohibition
of discrimination in employment and profession”, the Government indicates that regular meetings with the social partners are held in order to survey
and monitor the implementation of this provision. No information is provided with regard to article 130 of the Plan empowering the judiciary to take
measures towards the elimination “of all types of discrimination — gender, ethnic and group — in the legal and judicial [field]”. The Committee requests
the Government to provide a copy of the Charter of Citizenry Rights as well as information on its application in practice, and detailed
information on any measures taken against judges and other officials failing to respect and apply the rights set forth in the Charter,
including any disciplinary sanctions imposed. The Committee also reiterates its request for information on the status of the adoption of the
National Plan foreseen under article 101 of the Plan and on any measures taken to implement article 130. The Committee would also
appreciate receiving specific information on the outcome of the meetings held to survey and monitor the implementation of article 101 of
the Plan, including detailed information on the measures taken to implement this provision. The Committee again requests the Government
to provide translated summaries of the evaluation reports prepared pursuant to article 157 of the Plan, and any other information on the
implementation of the Plan in practice, and the results achieved with respect to furthering equality in employment and occupation. Please
also provide information on any measures taken or envisaged to raise awareness of the Plan, in particular with respect to equality rights.
The Committee again requests the Government to provide a copy of the Charter of Women'’s Rights, to clarify how the Charter and the Plan
interrelate, and to provide information on any measures taken to implement the provisions of the Charter of Women’s Rights.

Equal opportunity and treatment of men and women

With regard to the measures taken to improve women’s access to employment and occupation, through increasing access to university and technical
and vocational training, the Committee recalls that in June 2008 the Conference Committee, while noting the efforts to promote women'’s access to
university education, also noted the Government's acknowledgement that there remained a long way to go in practice to remove the barriers to women’
s employment. The Committee notes that in his report on the situation of human rights in the Islamic Republic of Iran, the UN Secretary-General
pointed out that “women have limited participation in wage labour outside of the agricultural sector, estimated at 16 per cent, which signifies that the
progress achieved in female education in the recent past has not as yet translated into increased women’s economic participation” (A/63/459, 1
October 2008, paragraph 51). The Committee also notes the ITUC’s allegation that quotas restricting women’s access to university have been secretly
applied since 2006 in up to 39 fields of study.

The Committee notes that according to official government statistics collected by the ILO, the unemployment rate for women decreased from 17 per
cent in 2005 to 15.8 per cent in 2007. In the same period, however, the number of women in the occupational category of legislators, senior officials
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and managers, decreased by almost 20 per cent. The Committee also notes the Government's indication that the Deputy Minister for Industrial
Relations is responsible for the supervision of the Presidential Circular calling for the guarantee of equal access to women and religious minorities to
employment opportunities. Moreover, the Government indicates that various empowerment programmes for women were implemented under article
101 of the Plan. The Committee recalls that the Conference Committee urged the Government to provide the Committee of Experts with the detailed
statistics it had been repeatedly calling for in order to allow it to make an accurate assessment of the situation of women in vocational training and
employment. The Committee notes that these statistics were not provided. The Committee urges the Government to provide detailed statistics on
the number of women and men in public and private sector employment, disaggregated by category and level of employment. The
Committee also requests the Government to provide information on the number of women participating in the empowerment programmes
mentioned in the Government’s report. Please also provide more information on the content and impact of these programmes. The
Comnmittee also asks the Government to provide a copy of the Presidential Circular referred to above and more detailed information on the
role of the Deputy Minister for Industrial Relations in supervising the implementation of the Circular. The Committee again requests the
Government to provide information on the number of women trained through the Technical and Vocational Training Organization (TVTO)
and on the participation rate of women and men in the various disciplines of technical and vocational training in privately run institutes. The
Comnmittee further reiterates its request for information on the activities of the Women’s Entrepreneurship Guild as well as on the activities
of the Centre for Women and Family Affairs.

The Committee notes from the ITUC’s submission that an increasing number of women are working in temporary jobs and contract employment, and
thus are not covered by legal entitlements and facilities, including maternity protection. The ITUC states that since Iranian labour law does not require
companies employing less than 20 people to abide by these regulatory protections and women often work in small and medium-sized enterprises, they
may in practice face serious discrimination in the labour market. The Committee recalls that the Conference Committee had urged the Government to
ensure that all entitlements and facilities are made available to women working in temporary and contract employment. Noting that no information
has been provided by the Government on this point, the Committee urges the Government to take the necessary measures to ensure that
women in temporary and contract employment benefit from all the legal entitlements and facilities, and to provide information on progress
made in this regard.

The Committee recalls the Government's acknowledgement that the existing imbalance in women’s participation in the labour market in comparison
with that of men “is a direct result of cultural, religious, economic and historical factors”. The Government also raised the issue of the difficulty of
women balancing work and family responsibilities. The Government indicates that the Ministry of Labour and Social Affairs held regular workshops
throughout the country to raise public awareness about ILO standards and the rights set out in the Labour Law. The Committee also notes the
Government's indication that various workshops were held at provincial level with a view to “teaching Iranian women how best to balance work and
family responsibilities”. The Committee refers to its previous comments and stresses that restricting measures to reconcile work and family
responsibilities to women reinforces the assumption that women are solely responsible for caring for children. The Committee requests the
Government to provide detailed information on the measures taken to improve awareness, access and enforcement of equality and
non-discrimination rights and policies, as well as on protection and benefits aimed at balancing work and family responsibilities. It also
again requests the Government to consider extending the special measures for workers with children to men as well as women.

The Committee recalls the findings of the technical assistance mission regarding the prevalence of discriminatory job advertisements. In the
absence of the information previously solicited, the Committee again requests the Government to provide information on measures taken
or envisaged to prohibit such practice. Further to its 2002 general observation, the Committee also reiterates its request for information on
measures taken or envisaged to prevent and prohibit sexual harassment in employment and occupation.

Discriminatory laws and regulations

The Committee, as well as the Conference Committee, has raised over a number of years the need to repeal or amend discriminatory laws and
regulations. In June 2008, the Conference Committee expressed deep regret that despite the Government's statements that it was committed to
repealing laws and regulations that violated the Convention, progress in this regard was slow and insufficient. The Committee notes with regret that
despite the repeated call from this Committee and the Conference Committee for the amendment or repeal of the laws and regulations restricting
women’s employment and the discriminatory application of the social security legislation, the Government reports no new developments since the
Conference Committee discussion.

Regarding section 1117 of the Civil Code pursuant to which a husband can prevent his wife from taking up a job or profession, the Government
states that due to the existence of section 18 of the Family Protection Law, section 1117 is automatically repealed and courts are not authorized to hear
complaints regarding section 1117. The Committee notes from the UN Secretary-General’s report that a family protection draft Bill was being debated.
However, it is not clear if the reference to section 18 in the Government’s report is a provision in the draft Bill. The Committee also notes that the same
explanation was provided to the Conference Committee, which nonetheless expressed concern that in the absence of the express repeal of section
1117, the provision would continue to have a negative impact on women’s employment opportunities. The Committee requests the Government to
clarify the content of section 18 of the Family Protection Law, and how it automatically repeals section 1117, as well as to provide
information on the status and content of the family protection draft Bill. Noting the concern expressed by the Conference Committee that in
the absence of an express repeal of section 1117, it would continue to have a negative impact on women’s employment opportunities, the
Comnmittee urges the Government to take steps to repeal the provision or to ensure that the public is aware of any consequential repeal due
to the adoption of new legislation, and the fact that a husband can as a result no longer prevent his wife from taking up a job or profession.
Please provide the Committee with detailed information of steps taken in this regard.

Regarding the discriminatory provisions in social security regulations, the Government indicates that it is collaborating with the social partners to
launch a global plan for social security that would address amendments to the social security regulations. With respect to the limitations on women’s
access to all positions in the judiciary, with particular reference to Decree No. 55080 of 1979, the Government once again refers to a Bill addressing
this issue having been drafted. The Government rejects the existence of any administrative rules restricting the employment of wives of government
employees. With respect to the age barrier to women’s employment, the Government states that the maximum age for employment is 40 years, not 30,
and a five-year extension is possible exceptionally in the civil service. On the issue of the obligatory dress code, the Committee notes that no
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information has been provided by the Government. The Committee urges the Government to repeal or amend all laws and regulations
restricting women’s employment, and the discriminatory application of the social security legislation. The Committee also urges the
Government to take measures to address any barriers to women being hired after the age of 30 or 40. Please also provide details of the
content and status of the most recent Bill regarding women in the judiciary.

Discrimination on the basis of religion

In its previous comments, the Committee noted that the situation of unrecognized religious minorities, and in particular the Baha'i, appeared to be
very serious, and called on the Government to take a range of measures. The Conference Committee also strongly urged the Government “to take
decisive action to combat discrimination and stereotypical attitudes, through actively promoting respect and tolerance for the Baha'i”, to withdraw all
discriminatory circulars and other government communications, and to ensure that authorities and the public were informed that discrimination against
religious minorities, in particular the Baha'i, would not be tolerated. In reply, the Government states generally that a circular was recently issued by the
President of the Technical and Vocational Training Organization, providing that all Iranian nationals had free access to vocational training. Noting that
the Committee has been urging the Government to take decisive action to address the very serious situation of discrimination against
religious minorities, in particular the Baha’i, and the urgency expressed by the Conference Committee with respect to this matter, the
Committee deeply regrets that the Government appears to have taken no action along the lines called for by this Committee or the
Conference Committee, and urges it to do so without further delay. The Committee is also once again obliged to request information on the
practice of “gozinesh” and on the status of the Bill that had been before Parliament asking for a review of this practice.

Ethnic minorities

Noting the very general information provided by the Government to the Committee’s previous request, the Committee once again asks the
Government to provide information on the employment situation of ethnic minority groups, including the Azeries, the Kurds and the Turks,
including statistics on their employment in the public sector, and information on any efforts taken to ensure equal access and opportunities
to education, employment and occupation for members of these groups. The Committee also reiterates its request for information on the
positions from which members of ethnic minorities are excluded on the ground of national security.

Dispute settlement and human rights mechanisms

As no information has been provided regarding the Committee’s previous request on this issue, the Committee, stressing the importance
of accessible dispute resolution mechanisms to address cases of discrimination, again requests the Government to provide information on
the nature and number of complaints lodged with the various dispute settlement and human rights bodies and the courts, including the
outcome thereof. The Committee urges the Government to take measures to raise awareness of the existence and mandate of the various
bodies, and to ensure the accessibility of the procedures for all groups.

Social dialogue

The Committee previously raised concerns that in the context of the freedom of association crisis in the country, meaningful national-level social
dialogue regarding issues related to the implementation of the Convention would not be possible. The Conference Committee also expressed deep
concern in this regard. The Committee regrets that the Government has provided no information on this issue. The Committee understands, however,
that there has been no improvement in the social dialogue situation in the country. The Committee, expressing its deep concern at the social
dialogue situation in the country, urges the Government to make every effort to establish constructive dialogue with the social partners to
address the considerable gaps in law and practice in the implementation of the Convention, and to demonstrate concrete results by 2010.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to the present comments in
2009.]

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards in June 2008 and the resulting
conclusions of the Conference Committee. The Committee also notes the observations of the International Trade Union Confederation (ITUC) of 29
August 2008, regarding discrimination against women, which were sent to the Government for its comments.

The Committee notes that the Conference Committee expressed its disappointment with the absence of progress achieved since it had discussed the
case in 2006. The Conference Committee requested the Government to take urgent action on all the outstanding issues, with a view to fulfilling its
promises of 2006 that it would bring all its relevant legislation and practice into line with the Convention by 2010. The Conference Committee requested
the Government to provide complete and detailed information to this Committee at its present session in reply to all the issues raised in its previous
observation and those raised by the Conference Committee. The Committee regrets that despite this specific request, the information provided in the
Government's report is virtually identical to the information it put before the Conference Committee. In its report and the letter of 24 November 2008
accompanying the report, the Government acknowledges that it has had difficulties in obtaining the information requested, and that what has been
provided is an “abridged report”.

Legislative developments

The Committee notes the Government's indication that a comprehensive Bill prohibiting any form of discrimination in employment and education has
been drafted. The Bill relates to access of all Iranian nationals, irrespective of gender, colour, creed, race, language, religion, ethnic and social
background, to education, technical and vocational training, and to job and employment opportunities and similar working conditions. The Government
states that violations of the proposed Bill would be subject to very heavy penalties and sanctions, unlike violations of the Constitution or the Labour
Law. The Committee notes that this Bill is awaiting approval of the Cabinet of Ministers, and that the Government hopes to receive comments of the
Office on the Bill. The Committee understands that the proposed Bill has not yet been sent to the Office with a request for comment thereon. The
Committee urges the Government to forward the proposed Bill on non-discrimination to the Office for its comments as soon as possible.
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The Committee hopes that in drafting the new law, the opportunity will be taken to prohibit direct and indirect discrimination against
nationals and non-nationals, on all the grounds enumerated in the Convention, including political opinion, national extraction and social
origin. Noting the concern expressed by the Conference Committee that over the years a number of bills, plans and proposals had been
referred to which had not come to fruition, the Committee hopes that every effort will be made to adopt a comprehensive law on
non-discrimination which is fully in conformity with the Convention, in the near future.

National Equality Policy

The Committee notes the Government’s indication that the Charter of Citizenry Rights referred to in article 100 of the Fourth Economic, Social and
Cultural Development Plan (the Plan) was approved by Parliament in 2007. The Committee also notes from the Government's report that disciplinary
measures, including dismissal, were taken by the head of the judiciary against the judges who failed to apply the Charter. As regards article 101 of the
Plan, calling for the elaboration of a national plan for the development of “meritorious work” on the basis of a number of principles, including “prohibition
of discrimination in employment and profession”, the Government indicates that regular meetings with the social partners are held in order to survey
and monitor the implementation of this provision. No information is provided with regard to article 130 of the Plan empowering the judiciary to take
measures towards the elimination “of all types of discrimination — gender, ethnic and group — in the legal and judicial [field]”. The Committee requests
the Government to provide a copy of the Charter of Citizenry Rights as well as information on its application in practice, and detailed
information on any measures taken against judges and other officials failing to respect and apply the rights set forth in the Charter,
including any disciplinary sanctions imposed. The Committee also reiterates its request for information on the status of the adoption of the
National Plan foreseen under article 101 of the Plan and on any measures taken to implement article 130. The Committee would also
appreciate receiving specific information on the outcome of the meetings held to survey and monitor the implementation of article 101 of
the Plan, including detailed information on the measures taken to implement this provision. The Committee again requests the Government
to provide translated summaries of the evaluation reports prepared pursuant to article 157 of the Plan, and any other information on the
implementation of the Plan in practice, and the results achieved with respect to furthering equality in employment and occupation. Please
also provide information on any measures taken or envisaged to raise awareness of the Plan, in particular with respect to equality rights.
The Committee again requests the Government to provide a copy of the Charter of Women'’s Rights, to clarify how the Charter and the Plan
interrelate, and to provide information on any measures taken to implement the provisions of the Charter of Women’s Rights.

Equal opportunity and treatment of men and women

With regard to the measures taken to improve women’s access to employment and occupation, through increasing access to university and technical
and vocational training, the Committee recalls that in June 2008 the Conference Committee, while noting the efforts to promote women'’s access to
university education, also noted the Government’s acknowledgement that there remained a long way to go in practice to remove the barriers to women’
s employment. The Committee notes that in his report on the situation of human rights in the Islamic Republic of Iran, the UN Secretary-General
pointed out that “women have limited participation in wage labour outside of the agricultural sector, estimated at 16 per cent, which signifies that the
progress achieved in female education in the recent past has not as yet translated into increased women’s economic participation” (A/63/459, 1
October 2008, paragraph 51). The Committee also notes the ITUC's allegation that quotas restricting women’s access to university have been secretly
applied since 2006 in up to 39 fields of study.

The Committee notes that according to official government statistics collected by the ILO, the unemployment rate for women decreased from 17 per
cent in 2005 to 15.8 per cent in 2007. In the same period, however, the number of women in the occupational category of legislators, senior officials
and managers, decreased by almost 20 per cent. The Committee also notes the Government's indication that the Deputy Minister for Industrial
Relations is responsible for the supervision of the Presidential Circular calling for the guarantee of equal access to women and religious minorities to
employment opportunities. Moreover, the Government indicates that various empowerment programmes for women were implemented under article
101 of the Plan. The Committee recalls that the Conference Committee urged the Government to provide the Committee of Experts with the detailed
statistics it had been repeatedly calling for in order to allow it to make an accurate assessment of the situation of women in vocational training and
employment. The Committee notes that these statistics were not provided. The Committee urges the Government to provide detailed statistics on
the number of women and men in public and private sector employment, disaggregated by category and level of employment. The
Comnmittee also requests the Government to provide information on the number of women participating in the empowerment programmes
mentioned in the Government’s report. Please also provide more information on the content and impact of these programmes. The
Comnmittee also asks the Government to provide a copy of the Presidential Circular referred to above and more detailed information on the
role of the Deputy Minister for Industrial Relations in supervising the implementation of the Circular. The Committee again requests the
Government to provide information on the number of women trained through the Technical and Vocational Training Organization (TVTO)
and on the participation rate of women and men in the various disciplines of technical and vocational training in privately run institutes. The
Comnmittee further reiterates its request for information on the activities of the Women’s Entrepreneurship Guild as well as on the activities
of the Centre for Women and Family Affairs.

The Committee notes from the ITUC’s submission that an increasing number of women are working in temporary jobs and contract employment, and
thus are not covered by legal entitlements and facilities, including maternity protection. The ITUC states that since Iranian labour law does not require
companies employing less than 20 people to abide by these regulatory protections and women often work in small and medium-sized enterprises, they
may in practice face serious discrimination in the labour market. The Committee recalls that the Conference Committee had urged the Government to
ensure that all entitlements and facilities are made available to women working in temporary and contract employment. Noting that no information
has been provided by the Government on this point, the Committee urges the Government to take the necessary measures to ensure that
women in temporary and contract employment benefit from all the legal entitlements and facilities, and to provide information on progress
made in this regard.

The Committee recalls the Government's acknowledgement that the existing imbalance in women’s participation in the labour market in comparison
with that of men “is a direct result of cultural, religious, economic and historical factors”. The Government also raised the issue of the difficulty of
women balancing work and family responsibilities. The Government indicates that the Ministry of Labour and Social Affairs held regular workshops
throughout the country to raise public awareness about ILO standards and the rights set out in the Labour Law. The Committee also notes the
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Government's indication that various workshops were held at provincial level with a view to “teaching Iranian women how best to balance work and
family responsibilities”. The Committee refers to its previous comments and stresses that restricting measures to reconcile work and family
responsibilities to women reinforces the assumption that women are solely responsible for caring for children. The Committee requests the
Government to provide detailed information on the measures taken to improve awareness, access and enforcement of equality and
non-discrimination rights and policies, as well as on protection and benefits aimed at balancing work and family responsibilities. It also
again requests the Government to consider extending the special measures for workers with children to men as well as women.

The Committee recalls the findings of the technical assistance mission regarding the prevalence of discriminatory job advertisements. In the
absence of the information previously solicited, the Committee again requests the Government to provide information on measures taken
or envisaged to prohibit such practice. Further to its 2002 general observation, the Committee also reiterates its request for information on
measures taken or envisaged to prevent and prohibit sexual harassment in employment and occupation.

Discriminatory laws and regulations

The Committee, as well as the Conference Committee, has raised over a number of years the need to repeal or amend discriminatory laws and
regulations. In June 2008, the Conference Committee expressed deep regret that despite the Government's statements that it was committed to
repealing laws and regulations that violated the Convention, progress in this regard was slow and insufficient. The Committee notes with regret that
despite the repeated call from this Committee and the Conference Committee for the amendment or repeal of the laws and regulations restricting
women’s employment and the discriminatory application of the social security legislation, the Government reports no new developments since the
Conference Committee discussion.

Regarding section 1117 of the Civil Code pursuant to which a husband can prevent his wife from taking up a job or profession, the Government
states that due to the existence of section 18 of the Family Protection Law, section 1117 is automatically repealed and courts are not authorized to hear
complaints regarding section 1117. The Committee notes from the UN Secretary-General's report that a family protection draft Bill was being debated.
However, it is not clear if the reference to section 18 in the Government’s report is a provision in the draft Bill. The Committee also notes that the same
explanation was provided to the Conference Committee, which nonetheless expressed concern that in the absence of the express repeal of section
1117, the provision would continue to have a negative impact on women’s employment opportunities. The Committee requests the Government to
clarify the content of section 18 of the Family Protection Law, and how it automatically repeals section 1117, as well as to provide
information on the status and content of the family protection draft Bill. Noting the concern expressed by the Conference Committee that in
the absence of an express repeal of section 1117, it would continue to have a negative impact on women’s employment opportunities, the
Committee urges the Government to take steps to repeal the provision or to ensure that the public is aware of any consequential repeal due
to the adoption of new legislation, and the fact that a husband can as a result no longer prevent his wife from taking up a job or profession.
Please provide the Committee with detailed information of steps taken in this regard.

Regarding the discriminatory provisions in social security regulations, the Government indicates that it is collaborating with the social partners to
launch a global plan for social security that would address amendments to the social security regulations. With respect to the limitations on women’s
access to all positions in the judiciary, with particular reference to Decree No. 55080 of 1979, the Government once again refers to a Bill addressing
this issue having been drafted. The Government rejects the existence of any administrative rules restricting the employment of wives of government
employees. With respect to the age barrier to women’s employment, the Government states that the maximum age for employment is 40 years, not 30,
and a five-year extension is possible exceptionally in the civil service. On the issue of the obligatory dress code, the Committee notes that no
information has been provided by the Government. The Committee urges the Government to repeal or amend all laws and regulations
restricting women’s employment, and the discriminatory application of the social security legislation. The Committee also urges the
Government to take measures to address any barriers to women being hired after the age of 30 or 40. Please also provide details of the
content and status of the most recent Bill regarding women in the judiciary.

Discrimination on the basis of religion

In its previous comments, the Committee noted that the situation of unrecognized religious minorities, and in particular the Baha'i, appeared to be
very serious, and called on the Government to take a range of measures. The Conference Committee also strongly urged the Government “to take
decisive action to combat discrimination and stereotypical attitudes, through actively promoting respect and tolerance for the Baha'i”, to withdraw all
discriminatory circulars and other government communications, and to ensure that authorities and the public were informed that discrimination against
religious minorities, in particular the Baha'i, would not be tolerated. In reply, the Government states generally that a circular was recently issued by the
President of the Technical and Vocational Training Organization, providing that all Iranian nationals had free access to vocational training. Noting that
the Committee has been urging the Government to take decisive action to address the very serious situation of discrimination against
religious minorities, in particular the Baha’i, and the urgency expressed by the Conference Committee with respect to this matter, the
Committee deeply regrets that the Government appears to have taken no action along the lines called for by this Committee or the
Conference Committee, and urges it to do so without further delay. The Committee is also once again obliged to request information on the
practice of “gozinesh” and on the status of the Bill that had been before Parliament asking for a review of this practice.

Ethnic minorities

Noting the very general information provided by the Government to the Committee’s previous request, the Committee once again asks the
Government to provide information on the employment situation of ethnic minority groups, including the Azeries, the Kurds and the Turks,
including statistics on their employment in the public sector, and information on any efforts taken to ensure equal access and opportunities
to education, employment and occupation for members of these groups. The Committee also reiterates its request for information on the
positions from which members of ethnic minorities are excluded on the ground of national security.

Dispute settiement and human rights mechanisms
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As no information has been provided regarding the Committee’s previous request on this issue, the Committee, stressing the importance
of accessible dispute resolution mechanisms to address cases of discrimination, again requests the Government to provide information on
the nature and number of complaints lodged with the various dispute settlement and human rights bodies and the courts, including the
outcome thereof. The Committee urges the Government to take measures to raise awareness of the existence and mandate of the various
bodies, and to ensure the accessibility of the procedures for all groups.

Social dialogue

The Committee previously raised concerns that in the context of the freedom of association crisis in the country, meaningful national-level social
dialogue regarding issues related to the implementation of the Convention would not be possible. The Conference Committee also expressed deep
concern in this regard. The Committee regrets that the Government has provided no information on this issue. The Committee understands, however,
that there has been no improvement in the social dialogue situation in the country. The Committee, expressing its deep concern at the social
dialogue situation in the country, urges the Government to make every effort to establish constructive dialogue with the social partners to
address the considerable gaps in law and practice in the implementation of the Convention, and to demonstrate concrete results by 2010.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to the present comments in
2009.]

Republic of Korea

(Ratification: 1998)

The Committee notes the Government’s report, the communication dated 5 September 2008 received from the Korean Confederation of Trade
Unions (KCTU), as well as the Government’s reply thereto of 28 October 2008.

Articles 1 and 2 of the Convention. Migrant workers. The Committee recalls its previous comments in which it welcomed that the Employment Permit
System (EPS) has introduced new elements of protection for migrant workers and that migrant workers are generally covered by the labour and
anti-discrimination legislation. The Committee stressed the importance of ensuring the effective promotion and enforcement of the legislation to ensure
that migrant workers are not subject to discrimination and abuse contrary to the Convention. The Committee also considered that providing for an
appropriate flexibility to allow migrant workers to change workplaces may assist in avoiding situations in which migrant workers become vulnerable to
discrimination and abuse.

The Committee notes the Government’s statement that, considering the views of the Committee, it planned to add a further reason for the granting of
a workplace transfer to the legislation, i.e. “when it is deemed difficult to maintain an employment contract on account of the employer’s violation of
labour laws, such as delayed payment of wages”. The Committee notes that currently section 25(1)(3) of the Act on Foreign Workers' Employment
provides that a migrant worker’s application for a workplace transfer may be granted in case of cancellation of the employer’s permit to engage foreign
workers under section 19(1) which provides that the authorities may cancel such a permit if the employers breach the labour contract or violate the
labour legislation. It thus appears that the suggested amendment would have the aim of providing a direct basis for migrant workers to request a
workplace transfer in case of discrimination or abuse, as compared to the current legislation which construes the workplace transfer as a consequence
of the cancellation of the employers’ permit rather than as a measure to assist migrant workers whose rights have been violated. According to the
KCTU, the revision proposed by the Government, though making the legislation clearer, would not contribute to diminishing the power of employers
over the foreign workers engaged by them. The KCTU recommends that migrant workers are given the possibility to apply for a workplace transfer
more generally when they are dissatisfied with their working conditions. The Committee requests the Government to continue to provide
information on the measures taken or envisaged to allow for appropriate flexibility for migrant workers to change their workplaces which
may assist in avoiding situations in which migrant workers become vulnerable to discrimination and abuse. In this regard, please indicate
the number of migrant workers that have successfully applied for a change of workplace during the reporting period, indicating the reasons
for granting such a change.

With regard to the enforcement of the anti-discrimination provisions in respect of migrant workers, the Committee notes from the Government’s report
that among the 1,845 discrimination cases dealt with by the National Human Rights Commission, so far only one related to the situation of migrant
workers. It notes that 1,537 complaints were filed by migrant workers (employed under the EPS or otherwise) with local labour offices in 2007.
However, the Government indicates that no information is available on the content and outcome of such complaints. The Government further indicates
that, as of October 2008, three Korea Migrants’ Centres providing assistance to migrant workers were operating and that two more will be established
before the end of 2008. Given that migrant workers may often refrain from bringing complaints out of fear of retaliation by the employers, the
Committee stresses the need to ensure effective labour inspection. The Committee requests the Government to provide detailed information on
the measures taken to ensure that the legislation protecting migrant workers from discrimination and abuse is fully implemented and
enforced, including more detailed information on the number of inspections of enterprises employing migrant workers and the number and
kind of violations detected and the remedies provided, as well as the number, content and outcome of complaints brought by migrant
workers before labour officers, the courts and the National Human Rights Commission.

Equality of opportunity and treatment of women and men. The Committee notes that the women’s employment rate continued to grow, although at a
very slow pace, from 48.8 per cent in 2006 to 48.9 per cent in 2007. The data provided by the Government indicates that increases in women'’s
employment mainly occurred in the categories of professionals and managers. The Committee notes with interest from the Government's report that
the public sector affirmative action scheme has been extended to workplaces with more than 500 employees as of March 2008. According to this
scheme, workplaces where the participation of women is less than 60 per cent of the average female employment rate in the respective industry, must
draw up equal employment plans and report on them. In 2007, out of the 613 workplaces concerned, 333 failed to meet the required level of women'’s
employment and are therefore required to report on the measures taken in this regard by 31 October 2008. The Committee further notes that the
Personnel Administration Guidelines for Public Enterprises and QuasilGovernment Agencies were revised on 11 April 2007 to ensure that companies
introduce gender equality targets when hiring workers through open competition and with regard to women'’s representation in management positions.
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The Committee requests the Government to continue to provide information on the measures taken to promote and ensure gender equality
in employment and occupation, including through the adoption and implementation of equal employment plans in the private and public
sectors, as well as updated detailed information on the position of men and women in the labour market, including the civil service.

Article 1(1)(b). Additional grounds of discrimination. Age. The Committee notes with interest the enactment and promulgation of the Act on prohibition
of age discrimination in employment and employment promotion for the aged, on 21 March 2008, which replaces the previous Aged Employment
Promotion Act. According to the Government's report, the Act introduces a ban on age discrimination, including indirect discrimination at every stage of
employment. The Committee requests the Government to provide a copy of the new Act, along with information on its implementation and
enforcement.

Disability. The Committee also notes from the Government's report that amendments prohibiting discrimination against persons with disabilities have
been introduced into the Act on the prohibition of discrimination against disabled and remedy for violation of their rights. The amendments entered into
force on 11 April 2008. The Committee requests the Government to provide a copy of the Act, as amended, along with information on its
implementation and enforcement.

Employment status. The Committee notes the information provided by the Government concerning the implementation of the Act on the protection,
etc. of fixed-term and part-time employees (Act No. 8074 of 21 December 2006), which prohibits discriminatory treatment of these workers based on
their employment status. According to the Government, the number of fixed-term workers fell in early 2008, with many companies converting fixed-term
contracts into regular employment relationships. The Labour Relations Commission has started to render decisions to redress discrimination against
non-regular workers. However, no information is yet available on the effects of the Act on equality of opportunity in employment and occupation of
women and men. The Committee requests the Government to provide this information, as soon as it is available, and to continue to provide
information on the Act’s implementation more generally.

The Committee is raising other points in a request addressed directly to the Government.

Kuwait
(Ratification: 1966)

Access of women to particular occupations. In its previous observation, the Committee continued to draw the Government’s attention to the
under-representation of women in particular occupations under the Government's control. Having noted that certain laws of Kuwait appeared to rule out
the possibility of women working in certain posts in the military, the police, the diplomatic corps, the Administration of Justice Division and the
Department of Public Prosecutions, the Committee had reminded the Government that under the Convention, a State undertook to pursue a policy of
equality of opportunity and treatment in respect of employment under its direct control and that any exclusions from occupations contrary to the
Convention had to be repealed (Article 3(c) and (d) of the Convention). Noting the Government’s intention to communicate the information
requested in its next report, the Committee trusts that this report will contain the following information:

(i) the legal basis for excluding women from certain posts in the abovementioned occupations and the progress made with regard to
removing any exclusions contrary to the Convention;

(ii) the steps taken to examine and take measures to overcome the practical barriers that exist in society that prevent women from
accessing certain posts and careers, and to pursue a policy of equal opportunity and treatment for men and women in occupations under
its direct control; and

(iii) statistics on the number of men and women in all the different posts of the military, police, diplomatic corps, Administration of Justice
Division and Department of Public Prosecutions.

Discrimination on the basis of race, colour and national extraction. The Committee notes the Government’s statement that it will communicate any
new developments that may arise on the amendment of the Penal Code so as to include the specific provisions relating to race discrimination.
However, the Committee must note with regret that the Government once again has failed to supply concrete information on the measures adopted to
prevent discrimination on the basis of race, colour and national extraction in practice and the impact of such measures. The Committee therefore
continues to be concerned about the Government’s apparent lack of commitment to put in place effective measures to ensure that no person, including
foreign workers, is subjected to discrimination and unequal treatment on the basis of race, colour or national extraction. The Committee reiterates the
importance of taking action on this matter, particularly in the light of the high number of foreign nationals from different ethnic and racial backgrounds
working in Kuwait. The Committee urges the Government to take practical measures to prevent discrimination against all workers on the
basis of race, colour and national extraction in regard to employment and occupation, including measures to foster public understanding
and acceptance of the principles of non-discrimination and equality, and to provide information on the progress made in this regard. In
addition, please provide information on any amendments to the Penal Code aimed at including express provisions concerning racial
discrimination.

Application of the Convention to migrant domestic workers. In its previous observation, the Committee continued to raise concerns regarding the
absence of legal measures or practical steps taken to address discriminatory treatment against migrant domestic workers in Kuwait. The Regulation of
Domestic Service Agencies (Act No. 40 of 1992) did not appear to include provisions prohibiting discrimination against domestic workers either in
terms of their access to employment or their conditions of work. The draft Labour Code (section 5) continued to exclude domestic workers from its
scope of application. The Committee notes the Government's response that domestic workers have been excluded from the scope of application of the
draft Labour Code in view of the difficulty of applying certain provisions of the Labour Code, in particular those on inspection, to this category of
workers. The Government, however, does not indicate what other legal or practical measures it has taken to address discriminatory treatment of
migrant domestic workers. The Committee recalls the particular vulnerability of (migrant) domestic workers to multiple forms of discrimination based on
race, colour, religion or sex due to the individual employment relationship, lack of legislative protection, stereotyped thinking about gender roles and
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undervaluing of this type of employment. Women, both nationals and migrant workers, are usually particularly affected. The Committee understands
that in Kuwait the majority of migrant domestic workers are women who, under the Convention, should be protected against discrimination in all fields
of employment and occupation as defined by Article 1(3) of the Convention and Paragraph 2(b) of the Discrimination (Employment and Occupation)
Recommendation, 1958 (No. 111). The Committee specifically draws the attention of the Government to subparagraph (iv), relating to equality of
treatment with respect to security of tenure of employment, subparagraph (v) relating to equal remuneration for work of equal value, and subparagraph
(vi) relating to conditions of work including hours of work, rest periods, annual holidays with pay, occupational safety and health as well as social
security measures and welfare facilities and benefits provided in connection with employment. The fact that coverage of domestic workers by the
Labour Code may not be “a method appropriate to national conditions and practice” does not relieve the Government from the obligation to ensure that
domestic workers are protected in an effective manner against all forms of discrimination covered by the Convention. This also includes the provision
of appropriate and effective enforcement mechanisms and means of redress and remedies for domestic workers who wish to raise complaints
concerning discrimination. The Government is therefore urged to examine the nature and extent of employment discrimination against
migrant domestic workers and to take the necessary legal or practical measures to protect them in an effective manner against all forms of
discrimination covered by the Convention, and to report on the progress made in this regard. This should also include information on the
number and outcome of complaints of discrimination submitted by domestic workers under Act No. 40 of 1992 against their employment
agencies or guarantors, and the remedies provided and sanctions imposed. The Committee also reiterates its request that the Government
provides information on the deliberations and outcomes of an interregional forum on expatriate labour that was planned for early 2007, in
particular with regard to the issue of discrimination and domestic workers.

National policy. The Committee regrets that the Government’s report does not contain any information on the progress made in declaring and
implementing a national policy designed to promote equality of opportunity and treatment in employment and occupation with a view to the elimination
of any discrimination on the grounds of race, colour, sex, religion, political opinion, national extraction or social origin. It recalls that the effective
application of such a policy requires the implementation of specific measures and programmes to promote genuine equality in law as well as in
practice, and correct de facto inequalities which may exist in training, employment and conditions of work. The Committee urges the Government to
take the necessary steps to develop and apply a national policy on equality, and to report on the results achieved of any specific measures
and programmes undertaken.

The Committee asks the Government to reply to the issues raised in its previous direct request of 2007.
The Committee is raising other points in a request addressed directly to the Government.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to the present comments in
2009.]
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China
(Ratification: 1997)

The Committee notes the information provided in the Government's report received in August 2007 including replies to its previous observation. It
also notes the comments by the All-China Federation of Trade Unions (ACFTU) and the China Enterprise Confederation (CEC), appended to the
Government's report.

1. Articles 1 and 2 of the Convention. Formulation of an employment strategy. The Committee notes that by the end of 2006, 764 million people were
employed in China, of which the urban employed accounted for 283 million people. In terms of the employment structure, 326 million people were in
the primary sector of industry, 192 million in the secondary sector and 252 million in the tertiary sector, which is the result of a rapid transition of the
rural labour force to non-agricultural industries. It also represents a steady increase of the proportion in the tertiary industry, demonstrating that the
services industry has become a major source for the expansion of employment. The Government indicates that, by the end of 2006, registered
unemployment in the urban areas accounted for 8.47 million people, representing an unemployment rate of 4.1 per cent, demonstrating a trend of
decreasing unemployment and increased stability in employment. The Government indicates that some 21.48 million persons were affected by poverty
at the end of 2006, representing a drop of 2.17 million persons over the previous year. The Government forecasts that in forthcoming years the number
of the urban population in need of employment will remain over 24 million every year, while the present economic structure can only afford 12 million
jobs, which demonstrates an imbalance between supply and demand for jobs. The Committee wishes to continue to receive information on how
the goal of full employment guides macroeconomic policies. In this respect, the Committee would like to examine information on the
manner in which other macroeconomic policies, such as monetary and fiscal policies, advance the promotion of full, productive and freely
chosen employment. The Committee also requests information on how the measures taken to promote full and productive employment
operate within a “framework of a coordinated economic and social policy”.

2. The Government's report provides information on the adoption of the Labour Contract Law which standardizes practices in full-time employment
and includes special provisions concerning contingent work and part-time work. The Government indicates that the law provides protection for workers’
rights and interests in different types of employment. The Government also provides details on the adoption, in August 2007, of the Employment
Promotion Law which includes provisions addressing, amongst other things, the promotion of employment, protection of fair employment, government
support to employment promotion, employment assistance to special groups, public employment services, strengthening of vocational education and
training, with a view to promoting coordinated economic and social development, expanding employment opportunities, promoting employment and
realizing social harmony and stability. The Committee asks for information regarding the manner in which the texts enacted are contributing to
the generation of productive employment and the improvement of employment security for workers.

3. Promotion of employment and vulnerable groups. The Government indicates that, by the end of 2006, the population in poverty in the rural areas
was 21.48 million, representing a decrease of 2.17 million over the previous year and that the population in rural areas with a low level of income was
35.5 million, representing a drop of 5.17 million over the previous year. The Government has made efforts to promote employment of the rural labour
force in their own localities, through readjusting the economic structure in agricultural and rural areas, developing non-agricultural production, boosting
township industries and constructing small cities. It has adopted policies for equal employment, improved conditions for urban employment, and
organized and guided an orderly mobility of the rural labour force, across the regions, through labour service coordination. The Committee invites the
Government to continue to inform on the efforts made to further reduce the gaps between the employment situation of urban and rural
workers. It also invites the Government to include information in its next report regarding the measures taken to ensure economic recovery
with employment creation in those areas affected by the earthquake in Sichuan Province (May 2008).

4. According to the statistics provided by the Government in its report, of the 82.96 million persons with disabilities, 22.66 million have been in
employment. The Committee notes that the Regulations concerning the Employment of People with Disabilities establish that authorities at and above
the county level should include, in their plan for economic and social development, the issue of employment for persons with disabilities and formulate
preferential policies and adopt practical measures to create conditions for employment of persons with disabilities. The Committee wishes to
continue to receive information on the measures adopted to open up channels for employment for persons with disabilities and, in
particular, to support persons with disabilities in rural areas.

5. Consistency and transparency of labour market information. The Committee notes that the Government indicates progress in improving the labour
market information system, specifically by: (a) collecting, processing and analysing information concerning supply and demand in labour markets in
over 100 cities and publicizing the results; (b) organizing and conducting investigations of personnel costs in enterprises and the salary scale for
different professions in the whole country; and (c) continuing the survey of the labour force. The Committee wishes to receive information on the
improvements made to the labour force survey and progress in the enhancement of the labour market information system, with an
indication of the manner in which the data has been used to formulate and review employment policies.

6. Unifying the labour market. The Committee notes that, according to data available to the ILO, internal migrant workers account for 16 per cent of
national GDP growth over the last 20 years and represent 40 per cent of the urban workforce. Yet today, 90 million internal migrant workers cannot
obtain an urban residence and work permit (hukou), giving them access to better jobs, health care and education. The Committee also notes that in the
past few years, the Government has taken important steps, such as ensuring a guaranteed minimum wage and the enforcement of a labour contract
system, as well as improving access to employment services and job training. The Committee also notes that in some localities the disparity between
urban and rural residents has been removed. In its report, the Government indicates that it is adopting various measures to further improve the present
permit system. Efforts have been made to fully guarantee the legitimate rights and interests of internal migrant workers in employment, housing,
medical care and education so as to form a nationally unified labour market. The Committee wishes to continue to receive information on the
measures adopted to improve the residence and work permit system in order to ensure labour market integration and a unified labour
market.
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7. The Committee notes that the Government is implementing the public budget and a sunshine budgetary policy to increase budgetary allocations
for social insurance. The competent authorities in the various localities have also readjusted their expenditure structure to support social insurance.
The Committee further notes the information regarding the intensified guidance provided to social insurance agencies at various levels, and the
promotion of social insurance coverage through publicity and law enforcement inspections in the workplace. The Government reports that, by the end
of May 2007, a total of 191.93 million persons participated in the old-age insurance; 163.45 million in medical insurance; 107.46 million in work injury
insurance; and 67.72 million in child birth insurance, representing an increase over the situation at the end of 2006 of 2.27 million persons, 6.13 million,
4.78 million and 2.14 million people, respectively. A total of 25.15 million and 29.16 million migrant workers have participated, respectively, in the
medical insurance and work injury insurance, with a respective increase of 1.49 million and 3.79 million over that at the end of 2006. The Committee
asks the Government to include information in its next report on the measures it is taking to encourage employers and employees to
contribute to social insurance schemes, considering the proportion of self_lemployed and informal employees in the urban areas. It also
requests information on how the social security system considers the challenges of flexible employment such as low wages and unstable
income.

8. Reinforcing public employment services. The Committee notes that by the end of 2006, a total of 37,450 employment service agencies were
established. In 2006, these employment agencies recruited 49.51 million people for various enterprises and provided job recommendations and
employment guidance to 47.36 million people who were registered for jobs, of whom 24.93 million were successfully recommended to jobs. The
Committee reiterates its request to receive information describing the measures taken to ensure cooperation between the public
employment service system and private employment agencies. It also wishes to receive information regarding the current employment
registration system in rural areas and proactive measures oriented to help the rural unemployed.

9. Measures to promote the re-employment of laid-off workers. The Government reports on the difficulties in solving problems left by the economic
restructuring. Between 2003 and 2006, a total of 20 million workers that were laid off from state-owned enterprises and collectively owned enterprises
were relemployed. Technical training programmes which facilitate the self-employment of such laid-off workers have been defined and developed in
line with the specific conditions in the localities. The Committee asks the Government to continue to supply information on the measures taken
to improve the technical skills of laid-off workers in order to enhance their employability. It also requests information on the measures it
envisages to improve the stability of workers and to reduce employment insecurity in the labour market.

10. Promoting small and medium-sized enterprises. The Committee notes that over the last years most job creation has come from the non-state
sector, especially small business, self-employment and the informal sector. In 2005, the Government issued “Views on Encouraging, Supporting, and
Guiding Development of Small Business and the Non-State Economy”. The Government reports that, through the implementation of these guidelines,
all regions and government departments will promote private and self-employment and the development of the non-state economy, thus stimulating job
creation to the fullest and, in particular, generating opportunities for low-income groups. The Committee wishes to receive information on the
impact of the measures adopted to minimize the obstacles encountered by small and medium-sized enterprises, for example in obtaining
credit to start up businesses. Please also continue to provide information on the manner in which employment creation is promoted
through small and medium-sized enterprises.

11. Vocational training and education. The Committee notes that the information provided by the Government indicates that it has developed various
types of vocational training initiatives and intensified efforts to foster highly skilled people in employment, and in close relation to the needs of the
market and of enterprises. By the end of 2006, there were a total of 2,880 technical schools, 3,212 employment training centres and 21,462 private
training institutions, which provided training to 22.43 million people. The Committee asks the Government to supply information on the measures
taken to ensure that vocational training and educational policies are oriented to cover the demands of the labour market. Please also
provide information on the measures taken to increase the viability of rural workers in the labour market through formal and on-the-job
training.

12. Article 3. Consultation of representatives of the persons affected. The Committee notes from the Government's report that the ACFTU and the
CEC have actively participated in the formulation of laws and regulations relating to the Labour Contract Law and the Law on Employment Promotion.
The Government reports that trade unions at various levels have set up vocational training and job agencies, and popularized the relemployment
model of microcredit loans, entrepreneurship training and the relemployment nurturing base. The Committee also notes the CEC’s statement indicating
that, in promoting corporate social responsibilities among the enterprises, enterprises have been called upon to create more employment opportunities,
especially jobs suitable for young people. The Committee wishes to continue to receive information regarding consultations to secure the full
cooperation of representatives of the social partners in the formulation and implementation of employment policies. Please also indicate the
measures taken or envisaged to ensure that representatives of the rural sector and the informal economy are also included in the
consultations required by the Convention.

13. Part V of the report form. ILO technical cooperation. The Committee notes that the ILO, in collaboration with national partners, is implementing a
project and conducting activities aimed at enhancing the capacities of government, employers’ and workers’ organizations, associations of persons
with disabilities and NGOs, to enable them to promote legislation relating to the employment of persons with disabilities, as well as to improving the
working environment so as to increase employment opportunities for persons with disabilities in China. The Committee also notes that the Start and
Improve Your Business (SIYB) China Programme, Phase lI, was implemented jointly by the Ministry of Labour and Social Security and the ILO, with
financial inputs from the Department for International Development (DFID, United Kingdom), to facilitate the socioleconomic integration of particularly
vulnerable categories of persons among the local migrant community by enabling them to start up and run their own small social businesses, covering
western cities and provinces in China. The Committee requests the Government to provide information on the results that have been achieved,
in terms of job creation and the integration of jobseekers in the labour market, as a consequence of the advice and technical assistance
from the ILO and other international donors.
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Malaysia
(Ratification: 1997)

Article 2, paragraph 1, of the Convention. Minimum age for admission to employment or work. The Committee had previously noted that the
provisions of the Children and Young Persons (Employment) Act of 1966 (CYP Act), with regard to the minimum age for employment or work, were not
in conformity with the age specified by the Government when ratifying the Convention. Indeed, although the Government, at the time of ratifying the
Convention, declared 15 years as the minimum age for admission to employment, section 2(1) of the CYP Act provides that no “child” - who is a
person under 14, according to section 1(A) — shall be engaged in any employment. The Committee had also noted the Government’s information that a
tripartite committee would review the labour legislation, taking into consideration the possibility of increasing the minimum age for admission to
employment. The Committee had asked the Government to provide information on developments conceming this legislative review, especially with
regard to the measures taken to bring the minimum age for admission to employment (14 years) into conformity with the one declared (15 years). The
Committee notes the Government’s information that the CYP Act does not outlaw child labour, but rather governs and protects children who work. The
Committee recalls that, by virtue of Article 2, paragraph 1, of the Convention, no one under the age specified by the Government when ratifying the
Convention shall be admitted to employment or work in any occupation. The Committee notes that, according to the Committee on the Rights of the
Child in its concluding observations of 25 June 2007, Malaysia is still in the process of amending the CYP Act to provide better protection for working
children (CRC/C/MYS/CO/1, paragraph 90). Noting that the Government has referred to the legislative review of the CYP Act for a number of
years, the Committee requests the Government to take the necessary measures in the very near future to ensure that the minimum age for
employment or work is raised to 15 years, as specified by the Government at the time of ratification.

Article 3, paragraphs 1 and 2. Minimum age for admission to, and determination of, hazardous work. In its previous comments, the Committee had
noted that the relevant legislation does not contain any provisions prohibiting young people under 18 years of age from being employed in types of
work likely to jeopardize their health, safety or morals. The Committee had noted the Government's statement that efforts would be undertaken to
ensure that Article 3 of the Convention is complied with. In this regard, the Committee notes that, in its report, the Government refers to two prohibitions
provided for in the CYP Act for children and young people: (i) managing or being in close proximity to machinery; and (ii) working underground. The
Committee observes that section 2(5) of the CYP Act provides that no child or young person shall be, or required or permitted to be, engaged in any
employment contrary to the provisions of the Factories and Machinery Act 1967 or the Electricity Act 1949 or in any employment requiring them to work
underground. The Committee notes that section 1A(1) of the CYP Act defines a “child” as being any person who has not completed their 14th year of
age, and a “young person” as being any person who has not completed their 16th year of age. The Committee once again reminds the Government
that, by virtue of Article 3, paragraph 1, of the Convention, the minimum age for hazardous work shall not be less than 18 years. The Committee also
once again reminds the Government that, by virtue of Article 3, paragraph 2, of the Convention, the types of hazardous work to which paragraph 1 of
this Article applies, shall be determined by national laws or by the competent authority after consultations with the organizations of employers and
workers concerned. The Committee once again requests the Government to take the necessary measures to ensure that no one under 18
years of age is authorized to perform hazardous work, in accordance with Article 3, paragraph 1, of the Convention. Furthermore, the
Committee requests the Government to take the necessary measures to include in national legislation provisions determining types of
hazardous work to be prohibited to people below 18 years of age, in accordance with Article 3, paragraph 2, of the Convention. Finally, the
Committee also once again requests the Government to provide information on the consultations held with the organizations of employers
and workers concerned with this subject.

Article 3, paragraph 3. Admission to hazardous work as from 16 years. The Committee had previously noted that certain provisions of the CYP Act
allow young people of 16 years and above to perform types of hazardous work under certain conditions. The Committee reminded the Government
that, under the terms of Article 3, paragraph 3, of the Convention, national laws or regulations may, after consultation with the organizations of
employers and workers concerned, authorize the performance of types of hazardous work by young people between 16 and 18 years of age, on
condition that the health, safety and morals of the young people concerned are fully protected and that they have received adequate specific instruction
or vocational training in the relevant branch of activity. It also recalled that this provision of the Convention consists of a limited exception to the general
rule of the prohibition placed upon young people under 18 years of age, and not a total authorization for the performance of types of hazardous work
from the age of 16 years. Noting the absence of information in the Government’s report on this point, the Committee requests the
Government to take the necessary measures to ensure that the performance of types of hazardous work done by young people between 16
and 18 years of age is only authorized in accordance with the requirements of Article 3, paragraph 3, of the Convention.

Article 7. Light work. The Committee had previously noted that section 2(2)(a) of the CYP Act allows people under 14 years of age to be employed in
light work which is adequate to their capacity, in any undertaking carried on by their family. It had, however, noted that the legislation does not specify a
minimum age for admission to light work. The Committee had reminded the Government that Article 7, paragraph 1, of the Convention, provides for the
possibility of admitting young people of 13 years of age to light work. The Committee had also recalled that, according to Article 7, paragraph 3, the
competent authority shall determine and prescribe the number of hours during which, and the conditions in which, such employment or work may be
undertaken. With regard to the definition of light work, the Committee drew the Government’s attention to Paragraph 13(b) of the Minimum Age
Recommendation, 1973 (No. 146). Paragraph 13(b) states that, in giving effect to Article 7, paragraph 3, of the Convention, special attention should be
given to the strict limitation of hours spent at work in a day and in a week, and the prohibition of overtime, so as to allow enough time for education and
training (including the time needed for homework), for rest during the day, and for leisure activities.

The Committee notes the Government’s information that the CYP Act permits children and young people to work in just about any establishment that
adults can be found in, including hotels, bars and other places of entertainment, if their parents or guardian own or work in the same establishment.
The Committee shares the concern of the Committee on the Rights of the Child, in its concluding observations of 25 June 2007, that the provisions of
the CYP Act concerning light work permit, among other things, employment involving light work without detailing the acceptable conditions of
performing such work (CRC/C/MYS/CO/1, paragraph 90). Accordingly, the Committee once again requests the Government to take the
necessary measures to ensure that national law and practice are in conformity with the requirements of the Convention on the following
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points: (i) that the minimum age of 13 years for light work be established by legislation; and (ii) that, in the absence of a definition of light
work in the legislation, the competent authority should determine what is light work and should prescribe the number of hours during
which, and the conditions in which, such employment or work may be undertaken.

Parts Il and V of the report form. Application of the Convention in practice. The Committee notes the Government’s information that the responsibility
of the enforcement of the CYP Act rests solely with the Ministry of Human Resources. The Ministry has a legal duty to ensure that employers comply
with the minimum standards and hours of work, rest times and places of work. However, the Committee notes that the Committee on the Rights of the
Child expressed concern, in its concluding observations of 25June 2007, that the enforcement of Convention No. 138 remains weak
(CRC/CIMYS/CO/1, paragraph 90).

Furthermore, the Committee once again notes the Government’s statement that statistical data is not available. In this regard, the Committee on the
Rights of the Child expressed its regret at the lack of a national data collection system and at the insufficient data on working children. Accordingly, the
Committee on the Rights of the Child recommended that Malaysia strengthen its mechanisms for data collection by establishing a national centre
database on children (CRC/C/MYS/CO/1, paragraphs 25 and 26). The Committee requests the Government to take the necessary measures to
ensure that the provisions giving effect to the Convention are effectively enforced. It also strongly urges the Government to take the
necessary measures to ensure that sufficient data on the situation of working children in Malaysia is available. It once again asks the
Government to provide information on the application of the Convention in practice including, for example, statistics on the employment of
children and young people and extracts from the reports of inspection services, as soon as this information becomes available.

The Committee also once again urges the Government to redouble its efforts to ensure that, during its review of the CYP Act by the
tripartite committee set up for this purpose, due consideration is given to the Committee’s detailed comments on the discrepancies
between national legislation and the Convention. The Committee once again requests the Government to provide information on any
progress made in the review of the CYP Act in its next report and once again invites the Government to consider seeking technical
assistance from the ILO.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to the present comments in
2009.]
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Italy
(Ratification: 1981)

Non-discrimination and protection of basic human rights of all migrant workers. The Committee notes the Government’s report in which it reaffirms its
commitment to fully protect and respect the rights and dignity of migrants on lItalian soil. It notes in particular Legislative Decree No. 215, 2003,
concerning equal treatment regardless of race and ethnicity intended to transpose European Community Directive No. 2000/43, in accordance with the
2001 European Community Act (Act. No. 39 of 1 March 2002), and the creation of the Office for the Promotion of Equality of Treatment and the
Elimination of Discrimination based on Race and Ethnic Origin (UNAR) in November 2004. The UNAR is charged with promoting equality of treatment
to eliminate all forms of discrimination on the basis of race or ethnic origin, to provide legal assistance to persons considering themselves to be victims
of such discrimination, and to raise public awareness in relation to racial integration. In addition, the Government has established the Department of
Rights and Equal Opportunities within the Office of the President of the Council of Minsters which has far-reaching competence in the area of the
promotion of human rights and the prevention and removal of any form of discrimination.

Despite the existence of human rights and anti-discrimination legislation and the creation of administrative and advisory bodies, the Committee notes
the apparent high incidence of discrimination and violations of basic human rights of the immigrant population in the country. It notes from the findings
of the Advisory Committee on the Framework Convention for the Protection of National Minorities (ACFC) that racism and xenophobia affecting
immigrants, asylum seekers and refugees — including Roma — persists in the country creating a negative climate concerning these persons. The ACFC
also refers to the sometimes harsh conditions of detention of irregular immigrants, pending their expulsion to their country of origin
(ACFC/INF/OP/112005003, 25 October 2005). The Committee further notes the concluding observations of the UN Committee on the Elimination of
Racial Discrimination (CERD/C/ITA/CO/15, March 2008) expressing concern at reports of serious violations of the human rights of undocumented
migrant workers, in particular those from Africa, Eastern Europe and Asia, including ill treatment, low wages received with considerable delay, long
working hours and situations of bonded labour in which part of the wages are being withheld by employers as payment for accommodation in
overcrowded lodgings without electricity or running water. The CERD also refers to the ongoing racist and xenophobic discourse targeting essentially
non-EU immigrants, instances of hate speech targeting foreign nationals and Roma, as well as reports of ill-treatment of the Roma, especially those of
Romanian origin, by the policy force in the course of raids in Roma camps, notably following the enactment of the presidential decree in November
2007, Law Decree No. 181/07 regarding the expulsion of foreigners.

In the same context, the Committee notes that the UN Special Rapporteur on racism, the UN Independent Expert on minority issues, and the UN
Special Rapporteur on the human rights of migrants, issued a statement on 15 July 2008 in which they expressed their serious concern about recent
actions, declarations and proposed measures targeting the Roma community and migrants in Italy, in particular the proposal to fingerprint all Roma
individuals in order to identify those undocumented persons living in Italy. They also condemned the aggressive and discriminatory rhetoric used by
political leaders explicitly associating the Roma to criminality, thus creating an overall environment of hostility, antagonism and stigmatization among
the general public.

The Committee is deeply concerned by these reports on violations of basic human rights, especially of undocumented migrants coming from Africa,
Asia and Eastern Europe, and of an apparently increasing climate of intolerance, violence and discrimination against the immigrant population,
especially the Roma of Romanian origin. As these matters have an impact on the basic level of protection of the human and labour rights and the living
and working conditions of the immigrant population in Italy, the Committee considers that they raise serious issues of non-application of the
Convention. The Committee recalls the Government's obligation under Article 1 of the Convention to respect the basic human rights of all migrant
workers, irrespective of their migrant status. Moreover, under Article 9(1), the Government has the obligation to ensure that migrant workers, even
those illegally employed, are not deprived of their rights in respect of the work actually performed as regards remuneration, social security and other
benefits. The Committee also recalls the Government's obligation under Articles 10 and 12 of the Convention to take measures that guarantee equality
of treatment, with regard to working conditions, for all migrant workers lawfully in the country, as well as measures to inform and educate the general
public aimed at improving awareness of discrimination in order to change attitudes and behaviour. These should not only cover non-discrimination
policies in general but should ensure that the national population accepts migrant workers and their families as fully fledged members of society
(General Survey of 1999 on migrant workers, paragraph 426).

The Committee hopes that the Government will be able to act effectively to address the apparent climate of intolerance, violence and
discrimination of the immigrant population in Italy, including the Roma, and to ensure the effective protection in law and in practice of the
basic human rights of all migrant workers, independent of their status. It hopes that the necessary measures will be taken to help the
victims to assert their rights and to ensure that the provisions of the legislation concerning discrimination are better understood and
observed, and breach of them more effectively penalized. The Committee hopes that the next report will contain full information on activities
undertaken in this area, including activities by the Office for the Promotion of Equality of Treatment and the Elimination of Discrimination
based on Race and Ethnic Origin and the Department of Rights and Equal Opportunities. The Committee also refers the Government to its
comments under the Discrimination (Employment and Occupation) Convention, 1958 (No. 111).

The Committee is raising other points in a request addressed directly to the Government.

[The Government is asked to reply in detail to the present comments in 2009.]
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Peru
(Ratification: 1994)

The Committee notes a communication from the General Confederation of Workers of Peru (CGTP) concerning Peru’s compliance with the
Convention, enclosing the Alternative Report of 2008 on the application of the Convention in Peru received on 5 August 2008 and sent to the
Government on 1 September 2008. This report was drawn up with the participation of the Inter-Ethnic Association for the Development of the Peruvian
Rainforest (AIDESEP), the Peasant Farmers’ Confederation of Peru (CCP), the National Agrarian Confederation (CNA), the National Coordinating
Committee for Communities affected by Mining (CONACAMI), the Regional Association of the Indigenous Peoples of the Central Rainforest (ARPI), the
Ucayali AIDESEP Regional Organization (ORAU) and non-governmental organizations belonging to the Indigenous Peoples Working Group of the
National Coordinating Committee on Human Rights. The Committee also notes two communications from the General Union of Grau Tacna
Commercial Centre Wholesalers and Retailers (SIGECOMGT), one dated 17 September 2007 and sent to the Government on 27 September 2007, the
other dated 28 March 2008 and sent to the Government on 2 May 2008. In addition, in its observation of 2007, the Committee noted another
communication from the CGTP and a communication from SIGECOMGT which were sent to the Government, but which the Committee did not
examine because of the Government’s indication that, owing to the severe earthquake which occurred in Peru on 15 August 2007, it had not been in a
position to supply information, and for that reason the Committee will examine both of these communications on this occasion. The Committee also
notes the indication in the Government's report, received on 17 October 2008, that it had received the alternative report from the CGTP on 5 August.
However, the Government has not yet provided comments on the communications. Because of the late arrival of the Government’s report, the
Committee will consider some items in the report relating to the communications and will examine it in detail in 2009, together with the reply to the
present comments.

Article 1 of the Convention. Peoples covered by the Convention. The communications indicate that various categories are referred to in Peru to
designate and recognize indigenous peoples. Consequently, it is unclear to whom the Convention applies. They explain that the legal term “indigenous
peoples” is not found in the Constitution, and that the legal term established by the colonial authorities, and recognized by the Constitution and most of
the legislation is the word “community”. There are both rural and native communities in the country, with 6,000 communities registered at present. The
terms “native communities”, “rural communities” and ‘indigenous peoples” are used inconsistently sometimes to mean similar or different things,
depending on the laws in question. The communications indicate that the extent to which the Convention is applied varies. For example, in the case of
‘native communities”, positive measures have been adopted to enhance the right to consultation. However, there has been little progress in the

application of the Convention to rural communities of the coastal and highland regions.

The Committee notes the Government’s statement that section 2 of the regulations relating to Act No. 28945 concerning the National Institute of
Andean Peoples establishes the definitions applying to the Andean, Amazonian and Afro-Peruvian peoples. The Committee notes the Government's
indication that peasant farmers’ communities and native communities are placed on a similar footing to indigenous peoples with regard to the
recognition of their ethnic and cultural rights, with emphasis on the social, political and cultural aspects. This appears to be a positive statement as it
confirms indications from previous reports from the Government and comments from the Committee to the effect that indigenous communities are
covered by the Convention irrespective of what they are called. However, there appear to be inconsistencies in the application of the Convention as
regards its coverage. The Committee considers that, where rural communities meet the requirements of Article 1(1) of the Convention, they must enjoy
the full protection of the Convention regardless of differences from or similarities to other communities and irrespective of what they are called.

The Committee has been referring to this matter for a number of years and in its direct request of 1998 the Committee suggested ‘that the
Government might develop harmonized criteria for the populations which may be covered by the Convention, since the various definitions and terms
used may give rise to confusion between rural, indigenous and native populations and those living in the highlands, the forest and cleared land”. The
Committee notes from the communications received that there seem to be different degrees of application of the Convention, according to the name
given to the community. It also observes that the inconsistent terminology used in different laws creates confusion and that the different names or
characteristics of the peoples concerned are irrelevant if they come within the scope of Article 1(1), of the Convention. The Committee reiterates that
the concept of ‘“indigenous peoples” is broader than that of the communities to which such peoples belong and that, whatever such communities are
called, it is irrelevant for the purposes of the application of the Convention, as long as “native’, “rural” or other communities are covered by Article 1(1)
(a) or (b), of the Convention. Therefore the provisions of the Convention should be applied to all of them equally. This does not imply that specific
action targeted at specific needs of certain groups cannot be taken. This is the case, for example of communities with which no contact has been
established or those living in voluntary isolation. The Committee again draws the Government's attention to the fact that the various terms used and the
difference in legislative treatment cause confusion and make it difficult to apply the Convention. The Committee therefore requests the Government
once again, in consultation with the representative institutions of the indigenous peoples, to establish harmonized criteria to define the
coverage of the Convention so as to avoid the confusion resulting from the various definitions and names given to them, and to provide
information in this respect. The Committee also urges the Government to take the necessary measures to guarantee that all the peoples
referred to in Article 1 of the Convention are covered by all of the Convention’s provisions and enjoy the rights set out therein on an equal
footing, and to provide information in this respect.

Articles 2 and 33. Coordinated and systematic action. The CGTP alleges blatant and systematic lack of compliance with Article 33 of the Convention
with regard to the State’s obligation to ensure that agencies or other appropriate mechanisms exist to administer the programmes affecting the peoples
concerned and that they have the means necessary for the proper fulfilment of the functions assigned to them. It states that the National Institute of
Andean, Amazonian and Afro-Peruvian Peoples (INDEPA) was established in 2005, by means of Act No. 28.495, as a participatory body with
administrative and budgetary autonomy, whose principal mandate is to design national policies for the promotion and protection of indigenous and
Afro-Peruvian peoples, and supervise and coordinate their implementation. The CGTP states that although there are indigenous representatives on the
Executive Board of the INDEPA, the disparity in representation is clear, meaning that decisions tend to be imposed by the State. Furthermore, most
decisions are taken in any case without the participation of the Board. The trade union refers to the lack of real power of INDEPA within the Ministry for
Women's Affairs and Social Development, undermining its functionality and undermining the effective participation of the indigenous representatives in
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the decision-making process. The CGTP asserts that INDEPA must be strengthened. The Committee reiterates its previous statements that Articles 2
and 33 are complementary, and that to ensure the correct application of Article 2, which states that “governments shall have the responsibility for
developing, with the participation of the peoples concerned, coordinated and systematic action to protect the rights of these peoples”, it is essential that
the agencies or other appropriate mechanisms provided for in Article 33 are established. The Convention also provides that measures aimed at
applying its provisions shall be formulated in a systematic and coordinated manner, in cooperation with the indigenous peoples. This presupposes the
establishment of the appropriate bodies and mechanisms.The Committee requests the Government to establish, with the participation of the
indigenous peoples and in consultation with them, the agencies and mechanisms provided for by Article 33 of the Convention, to ensure
that such agencies or mechanisms have the means necessary for the proper fulfilment of the functions assigned to them, and to supply
information on the measures taken in this regard.

Articles 6 and 17. Consultation and legislation. The Committee notes the adoption on 19 May 2008 of Legislative Decree No. 1015, amending the
number of voters required for disposing of communal land. The CGTP states that, in the face of widespread criticism, this Decree was amended on 28
June 2008 by Legislative Decree No. 1073, which also eases conditions for disposing of communal land, but there was no consultation on the adoption
of such legislation. The Committee draws the Government's attention to the fact that, according to Article 6(1)(a) of the Convention, governments shall
consult the peoples concerned, through appropriate procedures and in particular through their representative institutions, whenever consideration is
being given to legislative or administrative measures which may affect them directly, and, according to Article 17(2), the peoples concerned shall be
consulted whenever consideration is being given to their capacity to alienate their lands or otherwise transmit their rights outside their own community.
The Committee recalls that the Governing Body referred to a similar question in 1998 in relation to Act No. 26845 (GB.273/14/4) and stated that “under
Article 17(2) of the Convention, the peoples concerned shall be consulted whenever consideration is being given to their capacity to alienate their lands
or otherwise transmit their rights outside their own community. In this case, in particular, the Committee notes that there is no indication that
consultations have been held on the implications of these measures to establish title with the people concerned as provided by the Convention”. The
same report also reminded the Government of its obligation to hold consultations under the terms of Article 17(2), including on the scope and
implications of the proposed measures. The Committee expresses its concern at the fact that, ten years after the publication of the aforementioned
Governing Body report, communications are still being received alleging a lack of prior consultation with respect to the adoption of the measures
provided for in Articles 6 and 17(2) of the Convention. The Committee urges the Government to take steps, without further delay, with the
participation of the indigenous peoples, to establish appropriate consultation and participation mechanisms and to consult the indigenous
peoples before the adoption of the measures referred to in Articles 6 and 17(2) of the Convention, and to provide information in this respect.

The Committee notes the statement by SIGECOMGT that draft Acts Nos 690 and 840 are being examined by Congress, relating to the promotion of
private investment in the lands of Amazonian indigenous peoples, without their consultation. The Committee requests the Government to ensure
that consultations are held with regard to these projects and to supply information on the consultations held.

Articles 2, 6, 7, 15 and 33. Participation, consultation and natural resources. The communications refer in detail to numerous serious situations of
conflict connected with a dramatic increase in the exploitation of natural resources, without participation or consultation, on lands traditionally occupied
by indigenous peoples. Mining accounted for less than 3 million hectares in 1992 but increased to 22 million hectares in 2000, and 3,326 out of 5,818
communities recognized in Peru were affected. The “emblematic cases” referred to include the Rio Blanco mining project. The CGTP indicates that the
underlying discussion in Rio Blanco relates to the kind of development desired by the population, which drew up a sustainable alternative proposal for
the region entitled “Vision for a shared and sustainable future” which did not include mining but the Government ignored this initiative. With regard to
the 75 million hectares of oil and gas deposits in Peruvian Amazonia, more than 75 per cent are covered by oil and gas sites imposed on indigenous
lands. The communications refer in detail to numerous cases of exploitation of natural resources without participation or consultation, and attach a
December 2006 report from the Office of the People’s Ombudsperson entitled “Socio-environmental disputes as a result of mining and allied activities
in Peru”, which raises the alarm with regard to the gravity of the situation, indicating that the indigenous and peasant peoples are those most affected in
those cases. It also mentions that those peoples are not always opposed to exploration or exploitation but merely wish to have a share in the benefits
of such activities.

The communication sent by the CGTP refers to the recent Decree No. 012-2008-EM issuing regulations on people’s participation in oil and gas
sector activities. It claims that this Decree gives legal backing to the monitoring activities promoted by the companies but that the same backing does
not exist for community monitoring, thereby creating conditions for manipulation and co-option. With respect to forestry exploitation, it states that
although Act No. 27308 formally protects the rights of indigenous peoples, the latter have received no technical or economic support in practice,
effective policies and controls are lacking, and forestry concessions have been superimposed on communal lands, with 18 cases in Ucayali. The
communication from SIGECOMGT refers to various cases of presumed violations of the Convention in relation to the extraction of natural resources,
consultations and land rights, with serious consequences due to pollution of the environment, particularly water, as a result of mining activities.
Particular reference is made to the activities of the Barrick Misquichilca company in Huaraz de Ancash province and the activities of the Newmont
mining company in Tacna. With regard to forest resources, 53,000 hectares of the virgin Loreto forest have reportedly been assigned to a concession
for reforestation without consultation of the indigenous communities or their participation.

The Government has not sent any reply to these comments but states that, in May 2008, by means of Supreme Decree No. 020-2008-EM of the
Directorate-General of Social Management at the Ministry of Energy and Mining, it issued the regulations concerning citizens’ participation in oil and
gas sector activities which, according to the report, gives effect to Articles 2, 7, 13, 15 and 33 of the Convention. It states that the adoption of the
regulations involved substantial participation of the citizens. It also states that the following legislation has been adopted to this end: Supreme Decree
No. 012-2008-EM issuing regulations on the people’s participation in oil and gas sector activities; Supreme Decree No. 015-2006-EM issuing
regulations on protection of the environment in relation to the development of activities in the oil and gas sector; and Supreme Decree No.
020-2008-EM issuing environmental regulations in relation to mining activities. Since January 2008, the Ministry of Energy and Mining has been
promoting tripartite dialogue meetings with the participation of the Government, the private sector and indigenous leaders in the regions of Madre de
Dios, Loreto and Ucayali, and coordinating committees have been established in the last two of these regions. Furthermore, the “National programme
for hydrographic basins and land conservation (PRONAMACHS)” of the Ministry of Agriculture makes participation the key element in its strategy.

The Committee notes from the Government’s report that the Government has made some effort with regard to consultation and participation;
however, it is concerned that from the communications, drawn up with full participation of the indigenous peoples, and the report from the Office of the
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People’s Ombudsperson that these efforts appear to be isolated and sporadic and at times not in line with the Convention (for example, information
meetings being held rather than consultations). There is a lack of participation and consultation for tackling the numerous disputes connected with the
exploitation of resources in lands traditionally occupied by indigenous peoples. The Committee expresses its concemn regarding the communications
received and the lack of comments on them from the Government. The Committee urges the Government to adopt the necessary measures, with
the participation and consultation of the indigenous peoples, to ensure (1) the participation and consultation of the indigenous peoples in a
coordinated and systematic manner in the light of Articles 2, 6, 7, 15 and 33 of the Convention; (2) the identification of urgent situations
connected with the exploitation of natural resources which endanger the persons, institutions, property, work, culture and environment of
the peoples concerned and the prompt application of special measures necessary to safequard them. The Committee requests the
Government to supply information in this respect, together with its comments on the communications received.

The Committee is raising other points in a request addressed directly to the Government.

[The Government is asked to reply in detail to the present comments in 2009.]
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Democratic Republic of the Congo
(Ratification: 2001)

Article 3 of the Convention. Worst forms of child labour. Clause (a). All forms of slavery or similar practices. 1. Sale and trafficking of children for
sexual exploitation. In its previous comments, the Committee noted that the Committee on the Rights of the Child, in its concluding observations of July
2001 (CRC/C/15/Add.153, paragraphs 68 and 69), expressed grave concern at the information concerning the sale, trafficking, abduction and
exploitation for pornography of young girls and boys in the country or from the country to another country. It considered that it was a matter of great
concern that the national legislation does not sufficiently protect children from trafficking and recommended that the Government adopt appropriate
legislation and penalize persons responsible for such practices. The Committee noted that section 67 of the Penal Code prohibits the forcible
abduction, arrest or detention of any person. Furthermore, section 68 of the Penal Code prohibits the abduction, arrest or detention of any person for
sale as a slave or the use of persons placed under one’s authority for the same purpose. The Committee observed that the provisions of the Penal
Code penalizing the sale and trafficking of children for sexual exploitation are not adequate, in view of the scale of the phenomenon in the country, and
asked the Government to take the necessary measures to prohibit and penalize this worst form of child labour.

The Committee notes the information supplied by the Government to the effect that article 16(3) and (4) of the Constitution of the Democratic
Republic of the Congo of 18 February 2006 states that no person may be kept in slavery or in similar conditions; no person may be subjected to cruel,
inhuman or degrading treatment; and no person may be subjected to forced or compulsory labour. The Committee notes with interest the
Government's statement to the effect that section 174 of the Penal Code, incorporated in the Code in July 2006, states that any person committing an
act or transaction relating to the trafficking or sexual exploitation of children or any other person, in return for remuneration or any other benefit, shall be
liable to penal servitude ranging from ten to 20 years. Moreover, the Committee notes the Government's statement that Act No. 06/18 strengthens the
measures to penalize rape and introduces new provisions with regard to other offences, including enticing minors into debauchery or forced
prostitution, trafficking and sexual exploitation of children, and pornography. The Committee requests the Government to supply a copy of section
174j of the Penal Code and Act No. 06/18. It also requests the Government to provide information on the application of section 174j of the
Penal Code and Act No. 06/18 in practice, including, in particular, statistics on the number and nature of infringements reported,
investigations, prosecutions, convictions and penalties imposed.

2. Forced recruitment of children for use in armed conflict. The Committee noted that article 184 of the Transitional Constitution provides that no one
shall be recruited into the armed forces of the Democratic Republic of the Congo or take part in war or hostilities unless they have reached the age of
18 years at the time of recruitment. It also noted that the Government adopted Legislative Decree No. 066 of 9 June 2000 concerning the
demobilization and reintegration of vulnerable groups present within the fighting forces (Legislative Decree No. 066). The Committee also noted that,
according to the report of the United Nations Secretary-General on children and armed conflict of 9 February 2005 (A/59/695-S/2005/72, paragraphs
15-22), even though positive steps have been taken, including the integration of several armed groups into the Forces armées de la République
démocratique du Congo (FARDC), the new national army, these various military units were still not fully integrated and, in many cases, they were only
theoretically part of the FARDC and some of them continued to use children. According to the report, despite a certain amount of progress, thousands
of children remained in the country’s armed forces and armed groups, and recruitment, albeit not systematic, was continuing.

The Committee notes the United Nations Secretary-General’s report of 28 June 2007 on children and armed conflict in the Democratic Republic of
the Congo (S/2007/391), which covers the period from June 2006 to May 2007. It also notes the United Nations Secretary-General's report of 21
December 2007 on children and armed conflict (A/62/609-S/2007/757, paragraphs 6-9 and 38-45), which covers the period from October 2006 to
August 2007. According to these reports, the number of children recruited by the armed groups and armed forces has fallen by 8 per cent, which can
be attributed in particular to the progress made in the implementation of the programme for the disarmament, demobilization and reintegration of
children, the integration of the army, the reduction in the number of combat zones and the action taken by child protection networks against the
recruitment of children. However, the parties to the conflict continue to abduct, recruit and use children. The number of children in the
FARDC-integrated and non-integrated brigades remains high, particularly in the Ituri region and the two Kivu provinces.

According to the reports of the United Nations Secretary-General, recruitment of children was intensified in North Kivu, and also in Rwanda and
Uganda, prior to and throughout the mixage (integration) process, which appears to be linked to the strategy of commanders loyal to Laurent Nkunda to
increase the number of troops to be integrated and strengthen the forces before engaging in combat operations against the Forces démocratiques de
libération du Rwanda (FDLR) and the Mai-Mai in North Kivu. Children who fled or were released indicated that recruitment was continuing actively in
the returnee settlements of Buhambwe, Masisi territory, the Kiziba and Byumba refugee camps in Rwanda, the towns of Byumba and Mutura in
Rwanda and the town of Bunagana on the border between the Democratic Republic of the Congo and Uganda. Mai-Mai groups still active in North Kivu
were alleged still to be recruiting children, including girls.

The Committee notes that, according to the two 2007 reports of the Secretary-General, the number of abductions reported in the region of Ituri and
the provinces of North and South Kivu remains high. The abducted children have been recruited by armed groups in 30 per cent of cases, been victims
of rape in 13 per cent of cases, and subjected to forced labour (carrying the equipment of armed elements during troop redeployments) in 2 per cent of
cases. Furthermore, in 17 per cent of cases, the victims were children previously associated with armed groups whom the FARDC arrested in order to
make them provide information on the groups or extort money from their families. Moreover, even though there has been a reduction in the number of
injuries or murders involving children, children continue to be victims of the fighting. Despite the adoption of two laws against sexual violence on 20
July 2006, the number of incidents of rape and other sexual violence against children remains extremely high. Furthermore, the Secretary-General
indicates that children have been detained for alleged association with armed groups, in violation of international standards, and are subjected to
mistreatment and torture and deprived of food.

The Committee notes the information supplied by the Government to the effect that it is giving its fullest attention to the forced recruitment of children
for use in armed conflict and is doing its utmost to stop them being enlisted. In order to enforce the applicable legislation, the Government is taking
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steps, in cooperation with the International Criminal Court, to prosecute Mr Thomas Lubanga, a warlord operating in Ituri. In addition, proceedings have
also been instituted at the Auditorat militaire (military prosecutor’s office) of Lubumbashi garrison in Katanga province against Mr Kyungu Mutanga,
warlord of the Mai-Mai “negative forces” of North Katanga, who is facing the same charges. As regards the national armed forces, the FARDC central
command issued an explicit instruction in May 2005 to all commanders not to recruit children under 18 years of age and that anyone failing to comply
would face severe penalties. The FARDC chief military prosecutor subsequently instructed all garrison prosecutors to prosecute any individual violating
the law or military orders. On this basis, the military tribunal of Bukavu garrison convicted Major Biyoyo of the former Mudundu movement on 17 March
2006 for insurrection, desertion abroad and the arbitrary arrest and illegal detention of children in South Kivu in April 2004. However, the Government
recognizes that, despite the progress made in the penalization of child recruitment, the continued fighting in certain areas increases the risk of children
being enlisted. This has been the case in Ituri and the provinces of North and South Kivu, where the abduction of some 30 children, including girls, has
been reported.

The Committee notes that the Government has adopted certain measures to end the impunity which has been enjoyed by perpetrators of the forced
recruitment of children for use in armed conflict, particularly on an international scale, through its collaboration with the International Criminal Court for
instituting legal proceedings against Mr Thomas Lubanga, and on a national scale, through the legal proceedings instituted against Mr Kyungu
Mutanga. However, the Committee notes that, despite these measures taken by the Government, children are still being recruited and forced to join
illegal armed groups or the armed forces. It expresses its profound concern with regard to the persistence of this practice, especially as it leads to other
violations of the rights of children, in the form of abductions, murders and sexual violence. It also voices its concern with regard to the detention of
children for presumed association with armed groups, in violation of international standards. The Committee urges the Government to intensify its
efforts to improve the situation and to adopt, as a matter or urgency, immediate and effective measures to put a stop in practice to the
forced recruitment of children under 18 years of age by armed groups and the armed forces, particularly in Ituri, North Kivu and South Kivu,
and to supply information on any new measure taken to this end. With reference to Security Council resolution No. 1612 of 26 July 2005,
which recalls “the responsibilities of States to end impunity and to prosecute those responsible for genocide, crimes against humanity, war
crimes and other egregious crimes perpetrated against children”, the Committee urges the Government to take measures to ensure that
sufficiently effective and deterrent penalties are imposed on persons found guilty of recruiting or using children under 18 years of age for
the purposes of armed conflict. It requests the Government to supply information in this regard. Finally, the Committee requests the
Government to send a copy of Legislative Decree No. 066 of 9 June 2000 concerning the demobilization and reintegration of vulnerable
groups present in the fighting forces.

Clause (d). Hazardous work. Mines. In its previous comments, the Committee noted the observations from the Confederation of Trade Unions of the
Congo to the effect that young persons under 18 years of age are employed in mineral quarries in the provinces of Katanga and East Kasai. The
Committee also noted that the United Nations Special Rapporteur, in her report of April 2003 on the situation of human rights in the Democratic
Republic of the Congo (E/CN.4/2003/43, paragraph 59), noted that military units are recruiting children for forced labour, especially for the extraction of
natural resources. The Special Rapporteur added that non-governmental organizations (NGOs) in South Kivu had informed her of children being
recruited by armed groups to work in mines. The Committee further noted that, under section 32 of Ministerial Order No. 68/13 of 17 May 1968
determining the conditions of work of women and children (Order No. 68/13), the extraction of minerals, shale, materials and debris from mines,
open-cast mines and quarries, and also earthworks, are prohibited for young persons under 18 years of age. The Committee noted that section 326 of
the Labour Code establishes penalties for violations of the provisions of Article 3, paragraph 2(d), relating to hazardous work. The Committee observed
that, although the legislation is in conformity with the Convention on this point, child labour in mines is a problem in practice.

The Committee notes the Government's statement confirming the allegations made by the Confederation of Trade Unions of the Congo on the
exploitation of young persons under 18 years of age in mineral quarries in the provinces of Katanga and East Kasai. It also notes that section 13(13) of
the recently adopted Ministerial Order No. 12/CAB.MIN/TPS/045/08 of 8 August 2008 determining the working conditions of children prohibits the
employment of young persons under 18 years of age in work performed underground, under water, at dangerous heights or in confined spaces.
Moreover, the Committee notes the Government's indication that measures will be taken by the Committee for the Elimination of Child Labour and also
by the labour inspectorate. The Committee requests the Government to supply information on the measures which will be taken by the
Committee for the Elimination of Child Labour and by the labour inspectorate to prohibit hazardous work for children in mines. It also
requests the Government to provide information on the effective application of the legislation on the protection of children in practice
against hazardous work in mines, including, for example, statistics on the number and nature of offences reported, investigations,
prosecutions, convictions and penalties imposed.

Article 7, paragraph 2. Effective and time-bound measures. Clause (b). Removal of children from the worst forms of child labour and ensuring their
rehabilitation and social integration. 1. Sale and trafficking of children for sexual exploitation. The Committee noted that the Committee on the Rights of
the Child, in its concluding observations of July 2001 (CRC/C/15/Add.153, paragraph 69), recommended that the Government provide the police force
and border guards with special training to help in combating the sale, trafficking and sexual exploitation of children, and establish programmes to
provide assistance, including rehabilitation and social reintegration, to the child victims of sexual exploitation.

The Government states in its report that it has established a multi-sectoral cooperation and action framework to prevent and respond to violence
inflicted on women, young persons and children, a framework which includes the ministries responsible for human rights, women and the family, and
social affairs, United Nations agencies, including the United Nations Children’s Fund (UNICEF) and the United Nations Development Programme
(UNDP), and also NGOs. Action taken within this framework includes the adoption of laws on sexual violence, awareness raising so that victims report
their aggressors, psychological and social support for victims, medical support through the creation or reinforcement of health centre facilities to
provide suitable care for victims, and legal support through the setting up of legal advice centres. The Committee notes the measures taken by the
Government to remove children from sale and trafficking for sexual exploitation and to ensure their rehabilitation and social integration. It requests the
Government to intensify its efforts and supply information in its next report on the number of children who have actually been removed
from this worst form of child labour and on specific measures which have been adopted to ensure the rehabilitation and social integration
of these children.

2. Child soldiers. With reference to its previous comments, the Committee notes that, according to the reports of the United Nations
Secretary-General of 28 June 2007 and 21 December 2007, the national programme for disarmament, demobilization and reintegration expressly
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provided for the release of children. The operational framework for children associated with armed forces and groups was launched in May 2004, and
approximately 30,000 children, including those who had been released before the adoption of the operational framework, were separated from the
armed forces and groups between 2003 and December 2006. Of this number, 15,167 received assistance with reintegration, with 6,066 receiving aid to
enable them to return to school and 9,010 enrolling in programmes designed to equip them for finding the means of subsistence. Implementation of the
national programme for disarmament, demobilization and reintegration was delayed because of the brassage process and at times it proved difficult to
release the children. In addition, according to the Secretary-General’s reports, 4,182 children, including 629 girls, were released from the armed forces
and groups in the east of the country during the reporting periods. In Ituri, 2,472 children, including 564 girls, were able to leave the ranks of the MRC,
FRPI and FNI militias. In North Kivu, 1,374 children, including 52 girls, were released and in South Kivu, 336 children, including 13 girls, were also
released.

The Government states in its report that the issue of registering the girls and removing them from the armed forces is a sensitive matter. Afraid of
being socially excluded if they are found to have been associated with armed forces or groups, the girls prefer to return discreetly to civilian life. The
Government also states that a programme to raise community awareness regarding family reunification and the social-economic reintegration of
children released from armed forces and groups has been implemented in all the provinces of the country. In this context, children are catered for in
employment centres, searches are undertaken with a view to family reunification and social and economic reintegration measures are taken. However,
programmes for the economic reintegration of children are hampered by the lack of possibilities available to improve their economic situation and the
financial problems arising from a lack of long-term support mechanisms. As a result, the children are at risk of being re-enlisted in the armed forces or
groups. However, the Government points out that it expects to resolve the financial problems in order to revive the programme for the social, vocational
and economic reintegration of children. As regards the measures for psychological rehabilitation, the Government acknowledges that the transitional
support structures are deficient. The impact on some children has been so great that they find it difficult to readjust to family life. The Committee notes
the information supplied by the Government on the measures it has taken to improve the situation. In this regard, the Committee requests the
Government to intensify its efforts and adopt time-bound measures to remove children from armed forces and groups, with special
attention given to girls. Furthermore, it requests the Government to revive the programme for social, vocational and economic reintegration
and improve the implementation of psychological rehabilitation measures. Finally, the Committee requests the Government to indicate the
number of young persons under 18 years of age who have been rehabilitated and integrated into their communities.

The Committee is also raising a number of other issues in a direct request to the Government.

Russian Federation
(Ratification: 2003)

Article 3 of the Convention. Worst forms of child labour. Clause (a). Sale and trafficking of children. The Committee had noted that, according to the
communication of the International Trade Union Confederation (ITUC), thousands of persons are trafficked from the Russian Federation to other
countries, including Canada, China, Germany, Israel, Italy, Japan, Spain, Thailand and the United States. Internal trafficking within the Russian
Federation is also taking place; women are generally forced to work as prostitutes while men are trafficked into agricultural or construction work. There
are said to be confirmed cases of children being trafficked for sexual exploitation. The Committee had further noted that the Committee on the Rights of
the Child in its concluding observations (CRC/C/15/Add.274 of 30 September 2005, paragraph 80) while welcoming the recent introduction of norms
prohibiting the trafficking of human beings in the Criminal Code, was concerned that not enough was being done to effectively implement these
provisions. The Committee on the Rights of the Child also expressed its concern that protection measures for victims of trafficking of human beings
were not fully in place and that reported acts of complicity between traffickers and state officials were not being fully investigated and punished.

The Committee had observed that section 127.1 of the Criminal Code prohibits the sale and trafficking in human beings, defined as the purchase and
sale of persons or their recruitment, transport, transfer, hiding or receipt, if committed for the purposes of exploitation. Subsection (2) of section 127.1
provides for a higher penalty when this offence is committed in relation to a known minor (defined in section 87 as a person aged 14 to 18 years). The
Committee had also noted that subsection (2) of section 240 of the Criminal Code prohibits transporting another person across the state border of the
Russian Federation for the purposes of engaging that person into prostitution or illegal detention abroad. A higher penalty is provided when this offence
is committed against a minor. The Committee had noted the Government's information that, in 2002, ten cases of criminal proceedings for trafficking in
minors were instituted, and 21 in 2003. In 2004, three cases of trafficking in minors were uncovered, of which two involved children aged between 1
and 3 years, and the other involved a child of 16 years.

The Committee had also noted the Government’s information that during the period 2003-05, work had been under way on a draft Law on Combating
Trafficking in Human Beings which is based on the Palermo Protocol and provides for appropriate measures to ensure legal protection and social
rehabilitation for victims of trafficking. However, the Committee now notes that, according to information available at the Office, specific trafficking
victim assistance legislation, pending before the Duma, was neither passed nor enacted in 2006.

The Committee further notes that, according to the Report of the UN Special Rapporteur on the Sale of Children, Child Prostitution and Child
Pornography in Ukraine of 24 January 2007 (A/HRC/4/31/Add.2, paragraphs 48-49), the Russian Federation is also a destination country for boys and
girls aged between 13 and 18 years trafficked from Ukraine. According to this report, half of the children trafficked across borders from Ukraine go to
neighbouring countries, including the Russian Federation. The children trafficked across borders are exploited in street-vending, domestic labour,
agriculture, dancing, employed as waiters/waitresses or to provide sexual services. Furthermore, according to the same report (paragraph 52), as of 30
June 2006, 120 unaccompanied children were repatriated to Ukraine from nine countries, among which the Russian Federation was mentioned in
particular.

The Committee notes once again that, although the trafficking of children for labour or sexual exploitation is prohibited by law, it remains an issue of
concern in practice. It also once again recalls that, by virtue of Article 3(a) of the Convention, the sale and trafficking of children is considered to be one
of the worst forms of child labour and is therefore prohibited for children under 18 years of age. The Committee once again requests the
Government to take the necessary measures as a matter of urgency to ensure that persons who traffic in children for labour or sexual
exploitation are in practice prosecuted and that sufficiently effective and dissuasive penalties are imposed. In this regard, it once again
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requests the Government to provide information on the number of infringements reported, investigations, prosecutions, convictions and
penal sanctions applied for violations of the legal prohibitions on the sale and trafficking of children. The Committee also asks the
Government to provide information on the status of the draft Law on Combating Trafficking in Human Beings and on the progress made in
its enactment, if still pending before the Duma.

Article 7, paragraph 2. Effective and time-bound measures. Clause (a). Preventing the engagement of children in the worst forms of child labour. The
Committee had previously noted the Government's information that efforts are being made to improve collaboration between the media and
non-governmental organizations in combating cross-border trafficking in women and children. Thus, it was becoming increasingly common for the
major television networks to broadcast programmes on trafficking in women and children, shedding light on this problem and explaining the work done
by internal affairs officials to identify and prosecute traffickers in accordance with the new provisions of the Criminal Code. The Committee had also
noted that, in 2004, the organization “Independent voluntary assistance centre for victims of sexual assault” (“Sisters”) helped to conduct a series of
one-day training sessions on the theme of “Making general use of Russian and international experience in combating trafficking in persons”. The
Committee had further observed that the association of women'’s crisis centres, “Let’s stop violence!”, has opened a national information line on the
problem of preventing trafficking in persons. Its purpose is to provide information on Russian and international organizations that provide assistance to
victims of trafficking in the Russian Federation and abroad, Russian embassies and consulates abroad and personal security plans for persons
travelling abroad. Noting the absence of information in the Government’s report, the Committee once again asks the Government to provide
information on the impact of the above measures on preventing the sale and trafficking of children.

Clause (b). Direct assistance for the removal of children from the worst forms of child labour and for their rehabilitation and social integration. The
Committee had previously noted the Government’s detailed information on a system of social institutions which provide for the rehabilitation and social
integration of children engaged in the worst forms of child labour. In particular, it had noted that, compared to 2003, the number of establishments
functioning within the social protection bodies of the constituent units of the Russian Federation and local self-government bodies had increased by
144, reaching 3,373 by 1 January 2005 (the corresponding figures were 3,059 in 2002 and 3,229 in 2003). It had also noted that social rehabilitation
centres for minors, centres to provide social assistance to families and children, social shelters for children and adolescents, centres for children left
without parental care, telephone hotlines for emergency psychological assistance and other measures were being actively developed. The
development of social rehabilitation centres for minors was stepped up in 2004 (with the addition of 163 new centres compared to the year 2002). The
Committee had also noted the Government's information that, in recent years, the Russian law enforcement authorities have been collaborating closely
with organizations which help victims of violence. For example, the National Central Office of Interpol receives information from crisis centres on cases
of unlawful detention and sexual exploitation abroad of Russian women, including under-age girls. Noting the absence of information in the
Government’s report, the Committee once again requests the Government to provide information on effective and time-bound measures
taken to assist child victims of trafficking and to provide for their rehabilitation and social integration.

Article 8. International cooperation and assistance. 1. International cooperation. The Committee had previously noted that the Russian Federation is
a member of Interpol, which helps cooperation between countries in the different regions especially in the fight against trafficking of children. The
Committee had also noted that the Russian Federation has ratified the United Nations Convention against Transnational Organized Crime and its
supplementary Protocols against Smuggling of Migrants by Land, Sea and Air, as well as the Protocol to Prevent, Suppress and Punish Trafficking in
Persons, especially Women and Children. Noting the absence of information in the Government'’s report, the Committee once again asks the
Government to provide information on any steps taken to assist other member States or on assistance received giving effect to the
provisions of the Convention through enhanced international cooperation and assistance on the issue of combating the trafficking of
children.

2. Regional cooperation. The Committee had noted the Government’s information that, since 1998, joint operations have been under way with the
countries of the Council of Baltic Sea States with a view to preventing cross-border smuggling of children. Under the auspices of that body’s executive
committee, so-called “contact officers”, including some from the Russian Ministry of Internal Affairs, deal with specific cases requiring action to prevent
trafficking in children for the purpose of sexual exploitation. The Committee had noted that, following a decision by the Interpol Operative Committee for
the Baltic Sea States, available data on the cross-border smuggling of children for the purpose of prostitution were being analysed and the principal
trafficking routes were being mapped. Noting the absence of information in the Government’s report, the Committee once again asks the
Government to provide information on regional cooperation with the countries of the Council of Baltic Sea States with a view to preventing
cross-border trafficking of children.

The Committee is also addressing a direct request to the Government concerning other points.

[The Government is asked to supply full particulars to the Conference at is 98th Session and to reply in detail to the present comments in
2009.]
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I. OBSERVATIONS AND INFORMATION CONCERNING REPORTS ON RATIFIED CONVENTIONS
(ARTICLES 22 AND 35 OF THE CONSTITUTION)

A. Discussion of cases of serious failure by member States to respect their reporting
and other standards-related obligations

(a) Failure to supply reports for the past two years or
more on the application of ratified Conventions

A Government representative of the United Kingdom ex-
pressed apologies on behalf of the non-metropolitan terri-
tories of Anguilla, Bermuda, British Virgin Islands, Falk-
land Islands, Gibraltar, Isle of Man and St Helena, as they
had been unable to provide the reports requested under
article 22 of the Constitution. He emphasized that this
failure was not due to a lack of political commitment on
the part of the territories, but rather a lack of capacity. He
recalled that non-metropolitan territories were usually
very small and largely autonomous island administrations
with limited human and financial resources. Heavy report-
ing schedules burdened even the largest of administra-
tions, and for small administrations, the disruption of
work schedules resulting from the need to recruit or retain
staff in the event of retirement, sickness or bereavement
stretched their resources. However, he was pleased to
report that the Government of Anguilla, after having re-
ceived technical assistance from the ILO, had completed
all its outstanding reports, which had recently been sub-
mitted to the Office, along with the remaining article 22
reports for the Isle of Man. In general terms, his Govern-
ment was working with the governments of the non-
metropolitan territories to ensure that they continued to
raise their human rights standards. Work was currently
under way for the extension to them of a number of fun-
damental ILO Conventions. In that respect, it was to be
welcomed that St Helena had written to the Office re-
questing the extension of Convention No. 182.

A Government representative of the United Republic of
Tanzania reaffirmed the commitment of his Government
to submit reports in respect of the requests of the Commit-
tee of Experts within the specified schedule, namely be-
fore 1 September 2009. Nevertheless, he noted that some
of the issues raised had already been overtaken by events.
For example, the need to request a recommendation from
the political party as a condition for admission to a higher
learning institution was no longer applicable. He noted
that his country had been a multipartite nation since 1995
and the only obligation to join higher learning institutions
was to abide by the laws governing these institutions.

A Government representative of Togo explained that the
failure of his Government to supply reports on a number
of Conventions was related to the numerous difficulties
hindering the country’s desire to move forward. He noted
that the main difficulty was the lack of qualified and suf-
ficient number of human resources to gather the relevant
information for the preparation of reports. Recruitment in
the civil service had been frozen and labour inspectors
who retired were not replaced. In 2006, the country had
only 15 inspectors, who did not manage to fulfil their nu-
merous duties. In addition, the qualifications of inspectors
had to be updated so as to enable them to deal with the
new challenges of the world of work. Furthermore, he
indicated that the long socio-political crisis experienced
by Togo had resulted in the destructuring of the internal
and external systems of coordination of the labour ad-
ministration. The standards and international relations
unit of the Ministry of Labour, which was responsible for
monitoring the implementation of Togo’s commitments in
relation to the ILO, had been non-operational for a long
time. These difficulties had a negative impact on the Gov-
ernment’s capacity to respond to the multiple requests
from the Committee of Experts.

He recalled that, despite these obstacles, the Govern-
ment of Togo had not been inactive. The Ministry of La-
bour had been restructured in 2008, responsibilities had
been attributed and staff had been recruited. With a view
to having personnel with the capacity to prepare reports,
the ILO had been requested to provide training for around
20 inspectors at the Turin Centre. The training of 15 in-
spectors had been scheduled for July 2009. It was to be
hoped that this technical assistance, which had been re-
quested for three years, would result in the acquisition of
the necessary capacity for the preparation and supply of
reports.

The Committee took note of the information provided and
of the explanations given by the Government representatives
who had taken the floor.

The Committee recalled that the transmission of reports
on the application of ratified Conventions was a fundamen-
tal constitutional obligation and the basis of the system of
supervision. The Committee stressed the importance that the
transmission of reports constituted, not only with regards to
the transmission itself but also as regards the scheduled
deadline. In this respect, the Committee recalled that the
ILO could provide technical assistance in helping to achieve
compliance with this requirement.

In these circumstances, the Committee expressed the firm
hope that the Governments of Cape Verde, Guinea, Guinea-
Bissau, Sierra Leone, Somalia, United Republic of Tanzania
(Zanzibar), Togo, Turkmenistan and United Kingdom (Brit-
ish Virgin Islands, Falkland Islands (Malvinas)), which to
date had not presented reports on the application of ratified
Conventions, would do so as soon as possible, and decided to
note these cases in the corresponding paragraph of the Gen-
eral Report.

(b) Failure to supply first reports on the application of
ratified Conventions

The Committee took note of the information provided and
recalled the vital importance of the transmission of first re-
ports on the application of ratified Conventions. In this re-
spect, the Committee recalled that the ILO could provide
technical assistance to contribute to compliance with this
obligation.

The Committee decided to note the following cases in the
corresponding paragraph in the General Report:
®  Antigua and Barbuda
since 2004: Conventions Nos 161, 182;

Armenia

since 2007: Conventions Nos 14, 150, 160, 173;

Dominica

— since 2004: Convention No. 169;

since 2006: Convention No. 147;

Equatorial Guinea

— since 1998: Conventions Nos 68, 92;

Kyrgyzstan

— since 1994: Convention No. 111;

since 2006: Conventions Nos 17, 184;

Liberia

since 1992: Convention No. 133;

Saint Kitts and Nevis

— since 2002: Conventions Nos 87, 98;

since 2007: Convention No. 138;

Saint Lucia

since 2002: Convention No. 182;

Sao Tome and Principe

— since 2007: Conventions Nos 135, 138, 151, 154,
155, 182, 184;

m  Seychelles
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— since 2007: Conventions Nos 73, 144, 147, 152, 161,
180;

m  Tajikistan

— since 2007: Convention No. 182;

®  The former Yugoslav Republic of Macedonia

— since 2004: Convention No. 182;

— since 2007: Convention No. 144;

®  Turkmenistan

— since 1999: Conventions Nos 29, 87, 98, 100, 105,
111.

(c) Failure to supply information in reply to comments
made by the Committee of Experts

A Government representative of Cape Verde apologized
for the failure to provide the reports due under article 22.
This was mainly due to the lack of information resulting
from the shortage of human and material resources. She
undertook to send all the reports due and repeated her
request for ILO technical assistance. She emphasized that,
despite the above, her country had prepared a new Labour
Code, which had been adopted in April 2008 and which
was in compliance with the principles of international
labour Conventions and other international standards,
such as those relating to domestic and migrant workers.

A Government representative of Congo recalled that the
information expected by the Conference Committee con-
cerned responses to the observations made by the Com-
mittee of Experts in its 2009 report and the submission to
the competent authorities of the instruments adopted by
the Conference. The report of the Committee of Experts
noted the receipt of 17 reports, with another three pend-
ing. An observation from 2004 related to Convention
No. 150. All other observations and direct requests were
from 2008. In its commitment to comply with its obliga-
tions, reports were now being prepared which would be
received by the Office with the reports due for 2009 be-
fore the 1 September 2009 deadline.

With regard to submissions, the report of the Commit-
tee of Experts recalled the communication in December
2007 indicating that the Minister of Labour had requested
the General Secretariat of the Government to submit
34 Conventions and 43 Recommendations which had not
yet been referred to the National Assembly. Following the
delay in submissions, the Ministry of Labour now hoped
to be able to ratify the instruments quickly and had sub-
mitted the instruments on a thematic basis, with com-
ments on the Conventions to be ratified, and on Recom-
mendations that could be integrated into the national leg-
islation. During the second quarter of 2008, the Ministry
of Labour and the General Secretariat of the Government
had decided that each instrument was to be submitted
separately. Accordingly, Conventions had to be accompa-
nied by the texts required for their ratification. This work
was currently being carried out by the Ministry of Labour,
but the Office had not been informed of the delay in the
submission procedure.

In conclusion, he reaffirmed Congo’s willingness to
meet its obligations. However, in view of the complexity
of the ratification procedure, it would be useful if the
Subregional Office in Yaoundé would undertake a mis-
sion to support the efforts of the Ministry of Labour to
resolve this issue.

A Government representative of the Islamic Republic of
Iran regretted that his Government had failed to meet the
deadline for its article 22 reporting obligations. He noted
that the failure to supply information in reply to com-
ments made by the Committee of Experts had given the
Government the opportunity to deal with this issue more
accurately. He explained that delays occurred in receiving
information from the provinces. Nevertheless, he pledged
that his Government was fully determined to fulfil its re-
porting obligations.

A Government representative of Ireland indicated that
the non-submission of replies to the comments of the
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Committee of Experts in respect of the Conventions men-
tioned was due to the pressure of work relating to the on-
going detailed negotiations under the social partnership,
including delivery of commitments arising out of negotia-
tions, such as legislation. Matters were now in hand and it
was intended to immediately submit several outstanding
national reports, with the remaining reports to be submit-
ted as soon as possible thereafter.

With regard to the non-provision of information on
submission to the competent authorities of instruments
adopted by the Conference for the last seven sessions, she
indicated that her country was in the process of consider-
ing the ILO instruments that were to be considered in the
first instance by the relevant competent authorities, with a
view to obtaining Government approval to either ratify
the Conventions and adopt the Recommendations in ques-
tion, or to obtain agreement to defer ratification or adop-
tion until such time as the legislation and practice were in
conformity with the provisions of the ILO instruments.

A Government representative of Liberia stated that his
Government had already submitted reports concerning the
application of Conventions Nos 22, 53, 55, 58, 92, 105,
111 and 112, although their receipt had not yet been ac-
knowledged. The Government had been facing problems
relating to capacity in its efforts to submit reports, but the
Office had provided technical assistance in October 2008
and the relevant officials had been trained. He indicated
that the remaining reports would be submitted in due
course. He highlighted the improvement in the number of
reports submitted, namely zero in 2007, three in 2008 and
14 out of 18 in 2009, and reiterated the commitment of his
Government to submit the rest of the reports due.

A Government representative of Nigeria emphasized that
her Government was committed to fulfilling its constitu-
tional obligations including those relating to reporting.
She acknowledged that in certain cases the Committee of
Experts had indicated that the information provided in the
reports supplied had been inadequate. She further ac-
knowledged that her Government faced problems in its
capacity to prepare reports. She therefore requested tech-
nical assistance, which might bring about an immediate
improvement in compliance with reporting requirements,
as in the case of Liberia.

A Government representative of Uganda regretted the de-
lays for several years in the submission to the competent
authorities of the instruments adopted by the Conference
and the failure to provide reports on unratified Conven-
tions and Recommendations. This had been due to staff
constraints and weak linkages between the various minis-
tries, institutions and departments that were involved in
the implementation of the law. However, she reaffirmed
her Government’s commitment to meeting its reporting
obligations. The first step had been taken by submitting
the outstanding reports on ratified Conventions in No-
vember 2008. Focal persons had also been identified from
different ministries and departments as means of improv-
ing reporting in the future. She gave an understanding that
the remaining reports and the replies to the comments of
the Committee of Experts would be provided by Novem-
ber 2009, as already indicated to the Office.

A Government representative of Panama stated that since
the meeting of the Committee of Experts the Government
had provided replies to most of the Committee’s com-
ments. He undertook to send the rest very soon.

A Government representative of Paraguay, with refer-
ence to paragraphs 36 and 87 of the report of the Commit-
tee of Experts, indicated that a new government had taken
office in August 2008 which from the outset had estab-
lished close relations with the ILO. Accordingly, in Feb-
ruary 2009, the President of the Republic had approved
the new National Decent Work Programme, in the pres-
ence of the Director of the ILO Subregional Office for the
Southern Cone of Latin America and the Minister of Jus-
tice and Labour, as well as the presidents of the principal



employers’ and workers’ organizations. The comments
made by the Committee of Experts had been taken very
seriously and the Government undertook to reply in the
near future and to reflect them in the legislative provi-
sions. With regard to the comments of the supervisory
bodies, she said that the Government undertook to reply
in 2009 to the observations and direct requests made by
the Committee of Experts and to provide the necessary
reports at the appropriate time. With reference to the
submission of the instruments adopted by the Conference,
the Government requested the secretariat to provide au-
thenticated copies of the instruments to which reference
was made and undertook to forward the text of the Con-
ventions to the Executive so that the corresponding pro-
cedure could be set in motion. The information that Para-
guay provided to the Director-General on these matters
would also be communicated to the principal employers’
and workers’ organizations.

A Government representative of the Czech Republic
apologized for the failure to submit certain reports on
ratified Conventions. This had been due to an unexpected
situation affecting the personnel concerned, which had
since been resolved. He therefore hoped that his country
would rapidly return to its customary situation of compli-
ance with its reporting requirements.

The Committee took note of the information provided and
of the explanations given by the Government representatives
who had taken the floor. The Committee underlined the vital
importance, to permit ongoing dialogue, of clear and com-
plete information in response to observations of the Commit-
tee of Experts. It recalled that this was one element of the
constitutional obligation to transmit reports. In this respect,
the Committee expressed serious concern at the large num-
ber of cases of failure to transmit information in response to
the observations of the Committee of Experts. The Commit-
tee recalled that Governments could request technical assis-
tance from the Office to overcome any difficulty that might
occur in responding to the observations of the Committee of
Experts.

The Committee requested the Governments of Bolivia,
Burundi, Cape Verde, Congo, Czech Republic, Dominica,
Equatorial Guinea, Gambia, Guinea, Guinea-Bissau, Guy-
ana, Islamic Republic of Iran, Ireland, Kyrgyzstan, Lao
People’s Democratic Republic, Liberia, Nigeria, Paraguay,
Russian Federation, Saint Kitts and Nevis, Saint Lucia, Sao
Tome and Principe, Sierra Leone, Solomon Islands, United
Republic of Tanzania, Thailand, Togo, Uganda and United
Kingdom (Bermuda, British Virgin Islands, Falkland Is-
lands (Malvinas), Gibraltar and St Helena), to make all ef-
forts to transmit as soon as possible the required informa-
tion. The Committee decided to note these cases in the corre-
sponding paragraph in the General Report.

(d) Written information received up to the end of the
meeting of the Committee on the Application of Stan-
dards '

Barbados. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to most of the
Committee’s comments.

Belize. Since the meeting of the Committee of Experts,
the Government has sent replies to most of the Commit-
tee’s comments.

Botswana. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Chad. Since the meeting of the Committee of Experts,
the Government has sent the first report on the application
of Convention No. 138 and replies to most of the Com-
mittee’s comments.

Cote d’Ivoire. Since the meeting of the Committee of
Experts, the Government has sent replies to all of the
Committee’s comments.

! The list of the reports received is in Appendix I.

Denmark (Faeroe Islands). Since the meeting of the
Committee of Experts, the Government has sent most of
the reports due concerning the application of ratified
Conventions and replies to all of the Committee’s com-
ments.

Denmark (Greenland). Since the meeting of the Com-
mittee of Experts, the Government has sent replies to all
of the Committee’s comments.

Dominica. Since the meeting of the Committee of Ex-
perts, the Government has sent the first reports on the
application of Conventions Nos 135, 144, 150 and 182.

France (French Southern and Antarctic Territories).
Since the meeting of the Committee of Experts, the Gov-
ernment has sent replies to all of the Committee’s com-
ments.

France (St Pierre and Miquelon). Since the meeting of
the Committee of Experts, the Government has sent re-
plies to most of the Committee’s comments.

Gambia. Since the meeting of the Committee of Ex-
perts, the Government has sent the first reports on the
application of Conventions Nos 105, 138 and 182.

Hungary. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Lao People’s Democratic Republic. Since the meeting of
the Committee of Experts, the Government has sent the
first reports on the application of Conventions Nos 138
and 182.

Liberia. Since the meeting of the Committee of Experts,
the Government has sent the first reports on the applica-
tion of Conventions Nos 81, 144, 150 and 182.

Malta. Since the meeting of the Committee of Experts,
the Government has sent replies to most of the Commit-
tee’s comments.

Namibia. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Netherlands (Aruba). Since the meeting of the Commit-
tee of Experts, the Government has sent replies to most of
the Committee’s comments.

Nicaragua. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Norway. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

Panama. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to most of the
Committee’s comments.

Papua New Guinea. Since the meeting of the Committee
of Experts, the Government has sent replies to most of the
Committee’s comments.

Rwanda. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Com-
mittee’s comments.

The former Yugoslav Republic of Macedonia. Since the
meeting of the Committee of Experts, the Government
has sent replies to most of the Committee’s comments.

United Kingdom (Anguilla). Since the meeting of the
Committee of Experts, the Government has sent all the
reports due on the application of ratified Conventions and
replies to most of the Committee’s comments.
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B. Observations and information on the application of Conventions

Convention No. 29: Forced Labour, 1930

MYANMAR (ratification: 1955)
See Part Three.

Convention No. 35: Old-Age Insurance (Industry, etc.), 1933

CHILE (ratification: 1935)

A Government representative first referred to the current
social insurance system and the ILO’s contribution to its
development. She said that income protection for the eld-
erly was a fundamental component of the current system
of social protection in Chile. The basis of this system of
social protection was the Social Insurance Structural Re-
form of 2008 of the Individual Capital Accumulation So-
cial Insurance System that had existed since 1981. The
recent reform was based on the Solidarity Pensions Sys-
tem, called the “solidarity pillar”, which covered those
who, for various reasons, had not been able to save
enough to constitute a decent pension. The reform pro-
vided protection to all the country’s workers, including
salaried employees, self-employed workers, permanent,
seasonal and temporary workers, both men and women.
The coverage provided by this new social insurance sys-
tem was universal.

She considered that the new system rewarded personal
savings and efforts: those who contributed more to the
system would enjoy higher pensions. It also was a reform
that supported those who had been left behind: it was not
acceptable that old age or retirement should be synony-
mous with poverty or a sudden deterioration in living
conditions. The new system not only supported the poor,
but the middle class would also find a real space in the
pension system, with the assurance that their efforts and
savings for the future would be duly protected and com-
pensated. Greater security not only contributed to equity,
but also to growth. When people felt safer, they were
more likely to be bold, take initiatives, innovate and give
effect to their best ideas in practice, thereby generating
wealth and prosperity.

Historically, the ILO had been critical of the Chilean
Individual Capital Accumulation Social Insurance System
set out in Legislative Decree No. 3.500, which had been
implemented in Chile since 1981. That system, despite the
fact that it was articulated with other institutional and
economic reforms for the development of a capital market
and promoted a phase of growth, violated the basic prin-
ciples of the social security systems promoted by the ILO
based on tripartism. In this respect, the solidarity, cover-
age, gender equity and lack of representation of benefici-
aries constituted aspects that precluded its social legiti-
macy. In this context, the ILO had published studies criti-
cizing the system as early as 1992. Between 2001 and
2003, in accordance with the conclusions concerning so-
cial security adopted by the Conference of 2001, the Of-
fice had undertaken technical cooperation to identify pri-
ority aspects of the reform. Based on this work, in 2002
the Social Security Department in Geneva, together with
the ILO Office for the Southern Cone of Latin America,
and the Directorate of the Budget of the Ministry of Fi-
nance of Chile, had signed an agreement to carry out a
project for the development of a model for the financial
protection of the pension system in Chile, initiating the
design of a model to estimate the costs of the various
components of the existing system and to train officials in
the area of social insurance. As a result of this coopera-
tion, a book had been published in 2003 on the financing,
coverage and implementation of social protection in Chile
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between 1990 and 2000, which demonstrated the level of
fragmentation of social insurance and cash subsidies, to-
gether with their impact on coverage.

In 2004, together with the Ministry of Labour and the
“Fundacion Chile 217, the ILO had organized an interna-
tional seminar on the future of social insurance in Chile.
The social partners, experts and members of Parliament
had been convened to identify ways of reforming the sys-
tem. ILO assistance was maintained through a project to
support the Budget Department in the process of social
insurance reform, its contribution to the development of
an actuarial model, and an in-depth analysis of the inter-
action of labour market dynamics and social security im-
plementation.

In 2006, the formulation of the draft reform had been
initiated in Chile, and the ILO’s contribution had been
essential, both in the diagnostic phase of the model and in
the final design of the Proposal for Social Insurance Re-
form which had been enacted in March 2008 in the form
of Act No. 20255. It was the most significant social re-
form in fiscal matters undertaken for the past 20 years. An
essential step in securing this reform had been the prior
creation of a Pension Reserve Fund. An actuarial system
would make it possible to evaluate the sustainability of
this fund every three years, with the first evaluation being
carried out this year. Projections for the number of bene-
ficiaries obtained through the model indicated that the
Solidarity Pension System would increase from an esti-
mated 600,000 beneficiaries in December 2008, to ap-
proximately 1,200,000 beneficiaries in December 2012.

The second item addressed was Chile’s replies to the
recommendations contained in Document GB.277/17/5 of
March 2000. With regard to the pension system estab-
lished by virtue of Legislative Decree No. 3.500 of 1980
and the recommendation that it should be administered by
non-profit-making organizations, she indicated that the
administration of the system was being transferred to the
Institute for Labour Security (ISL), the Institute for Social
Provision (IPS), Pension Fund Administrators (AFPs) and
Unemployment Fund Administrators (AFCs). ISL and
IPS were public entities, while AFPs and AFCs were pri-
vate non-profit-making entities.

With reference to the recommendation that the repre-
sentatives of the beneficiaries should participate in the
administration of this system, in accordance with condi-
tions established by national law and practice, she said
that, since the Social Insurance Reform of 2008, the sys-
tem’s users had been instrumental in monitoring its im-
plementation and operation, as well as in its evaluation
and the formulation of policy proposals intended to
strengthen its development. The new system incorporated
a Board of Pension System Users, an entity with the role
of informing the Sub-Secretariat for Social Insurance and
other public bodies in the sector of the evaluations made
by its representatives of the functioning of the pension
system, and of proposing strategies to educate and inform
the population about the system.

With regard to the recommendation that employers
should contribute to the insurance system, she said that
the employers contributed to the social insurance system
created by the reform through the financing of contribu-
tions to fund the scheme as set out in section 59 of Legis-
lative Decree No. 3.500 of 1980, namely survivors’ insur-
ance, and that the financing of the compulsory employ-
ment injury, health and unemployment insurance was
maintained.

She then provided replies to the recommendations made
in the report adopted by the Governing Body concerning
the representation made by the College of Teachers of
Chile AG under article 24 of the Constitution (Document



GB.298/15/6 of March 2007). Firstly, she referred to the
recommendation to take all the necessary measures to
solve the problem of the social security arrears arising
from non-payment of the further training allowance. She
indicated that, to solve the problem of social security ar-
rears in public, municipal and privately subsidized educa-
tion, the system for controlling subsidies had been
strengthened by reinforcing the inspection mechanisms
controlling the use of State resources allocated to the sec-
tor for the purposes for which they were intended, includ-
ing wage payments and contributions to the social insur-
ance system. She also emphasized the increased number
of inspections undertaken by the Labour Directorate.

She added that, in cases of judicial action, since March
2008, Chile had been gradually implementing an un-
precedented reform of the labour courts which had sig-
nificantly shortened the duration of cases, and had had a
positive dissuasive impact on violations of the law. In the
new court system, workers who did not have the means to
pay for their defence had access to free legal assistance
through a Programme for Labour Defence which provided
appropriate, specialized and high-quality advice to work-
ers.

With regard to the recommendation to ensure the appli-
cation of dissuasive sanctions in the event of arrears in the
payment of the allowance, she indicated that there existed
a complex structure of remuneration that complicated the
determination of the exact amounts to be paid, in the
event of arrears in the payment of allowances, which was
why both the General Inspectorate of the Republic and the
Labour Directorate needed to resolve these matters. With
regard to employers in the municipal education sector, in
which most of the problems occurred, the Organic Mu-
nicipal Act had been amended to duly sanction any mayor
whose municipality failed to pay the contributions due,
including of course the insurance contributions of its
workers, and those of teachers. Based on the definition of
what constituted a “significant neglect of duties”, the pen-
alty provided for was removal from office and ineligibil-
ity to hold certain public offices, which were drastic
measures intended as deterrents for any failure to comply
with laws of any nature, including those related to social
insurance. Moreover, the Social Insurance Reform of
2008 had given mayors and other authorities greater re-
sponsibility in relation to failure to pay social insurance
contributions, which were deductions for that purpose
from the wages of public employees, in which case the
provisions of sections 12 and 14 of Act No. 17322 or sub-
section 23 of section 19 of Legislative Decree No. 3.500
of 1980 would apply; with the offence being considered a
serious violation of the principle of administrative integ-
rity envisaged in section 52 of Act No. 18575, the Or-
ganic Constitution of the General Bases of the State Ad-
ministration, the reformulated, coordinated and systema-
tized text of which had been established by Legislative
Decree No. 1 of 2001 of the Ministry of the General Se-
cretariat of the Government.

Mayors who committed the above violation would be
removed from office on the grounds provided, set out in
section 60(c) of Act No. 18695, the Organic Constitu-
tional Bases of Municipalities, the reformulated, coordi-
nated and systematized text of which had been established
by Legislative Decree No. 1 of 2006 of the Ministry of the
Interior. The same sanction would apply to town council-
lors who committed such offences when acting as substi-
tute mayors.

The General Inspectorate of the Republic, at its own
initiative or at the request of any elected municipal offi-
cer, would conduct the necessary investigations. This did
not prevent the drawing up of administrative investiga-
tions intended to enforce the responsibilities of municipal
councillors.

With respect to the so-called “historic debt” of social
security resulting from the non-payment of full wages in

conformity with Legislative Decree No. 3.551 of 1981 to
nearly 80,000 teachers who had been deprived of their
wages, which had consequently affected their social secu-
rity entitlements since 1981, she indicated that this was a
political demand by workers in the education sector re-
garding a certain special allowance that they had been
granted on a “non taxable” basis or, in other words, which
was not taken into account for the calculation of the social
insurance contributions. It was a political demand, and the
fact that discussions were being held in the Chilean Na-
tional Congress, in a Special Commission on “historic
debts” in the Chamber of Deputies, reflected the interest
of these bodies in understanding this demand. Although
the Congress had no authority to propose laws that in-
volved fiscal expenditure, it was examining in the above
commission the various historical claims and demands of
its citizens so as to formulate a position on the matter and
establish priorities in the social and political agenda.

With respect to the observations made in January 2008
by the Circle of Retired Police Officers alleging the loss
of acquired rights relating to old-age pensions (quin-
quenio penitenciario) by prison staff, she reported that the
benefit referred to had been established under Legislative
Decree No. 2 of 1971 of the Ministry of Justice issued by
the President of the Republic in accordance with the pow-
ers set out in section 117 of Act No. 17399, and had bene-
fitted the staff of the prison service (now the Gendarmerie
of Chile) between 2 January 1971 and 31 December 1973.
As of 1 January 1974, Legislative Decree No. 249 of 1973
respecting the single salary scale had introduced this sin-
gle and uniform remuneration system for all workers in
the public sector in the institutions listed in the legislative
text itself, including the prison service; it expressly abol-
ished all wage schemes existing on 31 December 1973,
including that of the prison service, with no exception
being allowed for the quinquenio penitenciario. As the
retirement pensions of the staff covered by the Carabin-
eros Social Insurance scheme (the former Insurance Fund
for Carabineros) were based on the taxable revenue regis-
tered on their pay slips, the quinquenio penitenciario had
been taken into account as payments to officers of the
former prison service who had left the institution with
pension entitlements when this allowance was still paid,
that is between 2 January 1971 and 31 December 1973.
Therefore, as the quinquenio penitenciario had no longer
been paid to prison staff from 1 January 1974, the pen-
sions of officers reaching retirement age after this date
were determined without taking this allowance into con-
sideration, as it no longer formed part of the total legal
remuneration for this purpose.

In general, Chilean public employees still maintained
their claims concerning changes in the components of
their wage structure, but considering that they were public
employees governed by their conditions of service, these
changes were adopted by law. In this context, they were
political claims, rather than failures by the institutions that
employed them to comply with their obligations. The
changes in allowances were related to changes in the
structure of the services, the modernization of systems
and other factors. As some of these statutory changes had
been made without consultation or negotiations with the
organizations, the Government understood the workers’
position on this point. However, the capacity to analyse
and resolve all the issues raised by public employees in
practice had to be reconciled with other urgent matters in
the country.

The Government understood that the workers’ demands
were related to the possibility of increasing their social
insurance funds, possibly based on a contribution associ-
ated with the allowance. In this context, priority had been
given to examining direct solutions to improve the retire-
ment conditions of civil employees. A series of retirement
laws had been adopted in consultation with trade unions,
and other measures had been implemented to ensure that
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workers did not lose income and could retire. One exam-
ple was the granting of a lifelong monthly supplement to
retirees in the public sector thereby increasing their pen-
sion. This initiative, the Post-Employment Supplement,
had been in force since 1 January 2009 with the adoption
of Act No. 20305.

In addition to the Post-Employment Supplement, each
branch of the public sector was currently governed by
special laws, negotiated on a sectoral basis to improve
retirement conditions. For the central State administration,
Act No. 20212 had been adopted to cover the demands of
the group of fiscal employees concerning the social insur-
ance deficit in this sector; for the municipal education
sector, Act No. 20158 had been adopted; for the munici-
pal health sector, it was Act No. 20157; and for municipal
employees Act No. 20198.

The Employer members thanked the Government repre-
sentative for the detailed information provided and re-
called that the present case had been marked out by a
double footnote by the Committee of Experts and was
being discussed against the background of the economic
crisis. They further recalled that Chile had been the first
country to ratify Convention No. 35, which had only been
ratified by 11 countries, and had been denounced by one
country. The Cartier Working Party had classified Con-
vention No. 35 among the outdated instruments, which
also included the Conventions that had been shelved and
those that the Governing Body had invited Members to
denounce, while inviting them at the same time to ratify
more recent Conventions on the same subject, and in the
present case the Invalidity, Old-Age and Survivors’ Bene-
fits Convention, 1967 (No. 128).

They noted that Article 10 of Convention No. 35 was
central to the comments of the Committee of Experts and
the main reason why the case was being discussed. The
case had been the subject of comments by the Committee
of Experts since 1983 and had been discussed by the Con-
ference Committee on five occasions, most recently in
2001. The case had initially been triggered by the intro-
duction of a new old-age pension system in 1980 by Leg-
islative Decree No. 3.500, and the present review related
to the economic crisis. Under the terms of the Conven-
tion, the pension system had to be administered by non-
profit- making institutions with the participation of repre-
sentatives of the persons insured. These conditions were
not met by the new pension system.

As the new system was in clear breach of the Conven-
tion, the only solution for Chile was to denounce the
Convention in order to maintain the new system, which
was largely functioning successfully. Although the Gov-
erning Body had invited parties to Convention No. 35 to
ratify Convention No. 128, it should be noted that, with
regard to the administration and funding of pensions,
Convention No. 128 did not differ from Convention No.
35. The Employer members therefore considered that the
present discussion was somewhat strange. Although they
agreed with the Governing Body decision to classify
Convention No. 35 as obsolete, the Conference Commit-
tee had concluded in 1995 that it needed to be revised.
Chile was one of the first countries that had privatized its
pension system and many countries, particularly in South
America, had followed its example. The attempt to pre-
vent the development of private pension systems could
never be successful. It was absurd to require Chile to
comply with Convention No. 35. Although the current
pension system in Chile was in clear violation of the
Convention, it was a contradiction in terms to request the
Government to ensure the application of the Convention,
particularly in the light of the ILO’s own view that the
Convention was obsolete.

The Worker members noted with surprise that the Gov-
ernment had provided information to the Committee on a
law adopted in March 2008, which had entered into force
in July 2008, and which made important changes to the
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pension system, particularly since the Committee of Ex-
perts did not appear to have been informed of its adop-
tion. The case was important because it not only failed to
comply with ILO constitutional procedures, but also for
substantive reasons, namely the pension policy adopted
against the background of economic and financial crisis.
Since the establishment of a new pension system which
was fundamentally contrary to the Convention, the Chil-
ean trade unions had been appealing to the ILO, without
any reaction from the Government. They had therefore
made a representation under article 24 of the ILO Consti-
tution, in respect of which the Governing Body had
adopted a report in March 2000 containing three recom-
mendations. First, the new pension system should be ad-
ministered by non-profit-making institutions, which ex-
cluded banks and insurance companies, which imposed
phenomenal fees that could amount to one-third of the
contributions paid. Second, insured persons should par-
ticipate in the management of the system, which was not
the case in Chile. Finally, employers should also contrib-
ute, alongside the workers, to the financing of pensions,
which was not the case as it was a fully funded system.
The Chilean Government had never adopted any of these
recommendations. In the wake of the economic and fi-
nancial crisis, and the failure in private pension fund sys-
tems, the Government had needed to reform the system,
among other measures through the establishment of a
basic social pension for persons of 65 years of age and
above who did not receive or no longer received the social
minimum income. The reform had two main shortcom-
ings: the new basic social pension did little to make up for
the vertiginous fall in private pensions, which had often
fallen below the minimum level. It was a cruel lesson for
those countries that had adopted or envisaged adopting
the “Chilean model” based on financial investments in
banks and insurance companies, as they risked facing the
same problems: old-age pensioners having no guarantees
as to the amount of their pension and the State being
obliged to establish a new pension system. The failure of
the Chilean model gave out a strong message to global
leaders and institutions that stable pension systems had to
form part of the policies adopted to combat the crisis. The
second shortcoming was that the Government had not
seized the opportunity of the adoption of the new law and
the changes in the financial situation to give effect to the
recommendations of the Governing Body. Insured per-
sons were not always associated with, let alone informed
of, the manner in which their pensions were administered.
Their administration was still for profit, as the new Act
only abolished the set fees of financial administrators.
Employers were still not contributing to the financing of
pensions. The only change was that invalidity and survi-
vors’ insurance would no longer be managed by private
funds, but would be the responsibility of employers. The
current system was one in which employers could deduct
20 per cent of the wages of salaried workers for social
contributions, without any supervision of the actual pay-
ment of these contributions to social security funds, and
without employers being liable to sanctions. For 30 years,
that had been the situation of 80,000 teachers, entailing
repercussions on their social rights and pensions. After so
many years, the non-payment of these social contributions
had resulted in a considerable debt. The Government had
never wished to give effect to the Governing Body’s rec-
ommendations in the case of the representation made by
the College of Teachers of Chile. The Government had
nevertheless taken some initiatives to examine the ques-
tion of the arrears and very tangible proposals were under
discussion with the teachers. The new 2008 Act should
also make it possible to make up the gaping hole of un-
paid contributions by establishing adequate financial pen-
alties. It was regrettable that the Government had not sup-
plied information earlier on the measures taken on this
issue.



The Worker member of Chile acknowledged the efforts
made by democratic governments to improve the social
security system, and particularly for the coverage of the
most vulnerable categories of society. The reform initi-
ated by President Bachelet was intended to provide assis-
tance pensions to those who had not been able to contrib-
ute throughout their working lives, and to those whose
accumulated funds were insufficient to attain the mini-
mum pension level. He emphasized that this reform
strengthened solidarity measures and established a basic
pension of approximately US$150 for the 60 per cent of
the population that suffered from the greatest poverty and
a solidarity supplement for those on lower pensions. The
whole of the reform was being implemented through the
taxes paid by the people of Chile.

While recognizing these efforts, he emphasized that
workers continued to hope, as indicated by the Committee
of Experts in its last report, that the Government would
give effect to the recommendations made in 2000 and
2007 in the reports on the representations adopted by the
Governing Body concerning failure to comply with social
security Conventions. These recommendations urged the
Government to reform the system of the management of
private pension funds, take measures to resolve the prob-
lem of arrears in the payment of the further training al-
lowance and solve the delay in the payment of the so-
called “historic debt” relating to the wages of teachers
which undermined their social security entitlements.

Structural problems remained in the management of
private pension funds, which could be summarized under
eight headings:

(1) The ILO had recommended that the pension system
should be managed by non-profit making institu-
tions. Nevertheless, pension fund administrators
(AFPs) continued to be private enterprises that were
highly profitable for their administrators, as one in
three pesos paid in contributions were for their bene-
fit. They were managed by an exclusive club of di-
rectors for whom the selection criterion was not
known, nor was their income. The AFPs exercised
great political and economic influence in the country,
such that they had decided to invest in only 60 enter-
prises the owners of which were aligned with their
economic and political tendencies.

(2) The ILO had indicated to the Government that the
representatives of insured workers needed to be able
to participate in the administration of the system.
Nevertheless, workers did not participate in any way
in decisions on the management of their money (in-
vestment, management and control).

(3) The ILO had also urged the Government that em-
ployers should provide funds to the pension system.
No effect had been given to this recommendation, as
workers paid 100 per cent of the contributions to
their individual accounts, paid on a monthly basis.
Employers did not make contributions to these funds.

(4) With regard to coverage, around 40 per cent of the
population was outside the system, which placed a
very heavy burden on the State. Statistics showed
that only 11 per cent of workers paid contributions
regularly.

(5) The contributions of over 50 per cent of workers did
not guarantee a minimum pension.

(6) The pension system was based on the income that
could be obtained from financial markets. However,
this basis for the sustainability of the system had
failed to prove its worth. Over the course of the last
century, global financial markets had mainly oper-
ated at a loss and rarely exceeded inflation. This
situation had been aggravated by the current global
financial crisis.

The capital accumulation and income on workers’
funds had made losses ranging between 30 and
40 per cent of the accumulated assets which, in terms

of contribution years, amounted to between seven
and 14 years on average. Nobody accepted responsi-
bility for this situation, with the Government claim-
ing that it was inhibited by the law and the enter-
prises administering the funds claiming that it was
the fault of the markets. In practical terms, this
meant that many workers had not been able to take
retirement, and others would not be able to do so be-
cause their funds were inadequate.

(7) The situation was deteriorating because the system
was compulsory and there was no freedom to opt for
other systems, which meant that workers’ contribu-
tions were captive.

(8) This system, which was unique in the world, allowed
the employer to deduct the contribution, declare it
and fail to deposit it in the worker’s individual ac-
count, based on the ill-termed “declaration without
payment”.

He reiterated the firm belief of the trade union move-
ment that it was necessary to make progress in the
achievement of the fundamental principles of social secu-
rity, namely a democratic system, centralized contribu-
tions, pluralism and competence in relation to invest-
ments, solidarity between the generations, financial sus-
tainability, the strict prohibition of the investment of as-
sets in risky shares, a tripartite system of control and su-
pervision with the participation of the users, a public
guarantee, contributions by employers, which were not
currently paid, and universality. These principles ensured
that the system was sustainable over time and involved
the important element of solidarity. Social protection was
inseparable from social justice and decent work.

He called on the Conference Committee to urge the
Government to give effect to the observations made in the
reports of 2000 and 2007 in relation to measures to safe-
guard the rights of workers in the pension system, and the
payment of the historic debt of teachers. He emphasized
that if this was not done it would be necessary to make a
new representation against the Government for failure to
comply with ILO Conventions before the next session of
the Conference in 2010. He also called on the Conference
Committee to urge the Government to undertake a struc-
tural reform of the private pension system based on the
fundamental principles that it described and for the State
to fulfil its central role in the system by securing the
broadest and decisive participation of the social partners.
The ILO should provide technical assistance to the social
partners and the Government for that purpose.

The Employer member of Chile indicated that the crisis
was also affecting pay-as-you-go systems. In fact, among
the countries having adopted such a system, 57 countries
had increased contribution rates, 18 had raised the retire-
ment age and 28 had modified the systems for calculating
pensions, for example by decreasing the replacement rate
and increasing the number of years required for retire-
ment.

Concerning the sustainability of the pay-as-you-go sys-
tem, the percentage of workers over 60 years of age
throughout the world had been 10.7 per cent of the popu-
lation in 2007 and would reach 22 per cent in 2050. The
figures for Latin America and the Caribbean were cur-
rently 9.1 per cent and would reach 24.3 per cent in 2050,
compared with 21.1 per cent in Europe, rising to 34.5 per
cent in 2050. In this demographic framework, it was not
feasible to maintain a system in which active workers
paid for the pensions of passive members of society. For
this reason, a group of 25 countries had already replaced
their pay-as-you-go systems by fully funded systems for
practical reasons rather than on ideological grounds as it
was often claimed. Pay-as-you-go systems were not vi-
able in view of the inversion of the demographic pyramid.
It was claimed that the social insurance system was bank-
rupt, but those who said so did not know the basics. Pen-
sion systems were called upon to make investments over
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30 to 40 years and their financial performance therefore
had to be analysed over this period, and not only over
one, two or three years. Investments were valued on a
daily basis and were accordingly subject to certain market
variations, although in the long term they had always
achieved high levels of return. For this reason, a loss in
value did not actually mean a loss at the time when recov-
ery started. In the case of Chile, the funds which fell the
most, the most aggressive investments in variable rates,
lost 28 per cent, but over the course of the present year
had already recovered 20 per cent, which demonstrated
the need for long-term analysis, particularly when it was
born in mind that this was not the first crisis and others
had been overcome. It was indisputable that a private sys-
tem based on full funding was affected by the economic
crisis. Nevertheless, even the so-called defined benefit or
pay-as-you-go systems were affected by the crisis.

The following question therefore needed to be raised:
were the parametric changes made to pay-as-you-go sys-
tems throughout the world an expression of a very strong
effect of the economic crisis on them and did they take
into account the enormous loss for those who had paid
their contributions? For example, the most common pa-
rametric changes included increases in contribution rates
(between 1995 and 2005 a total of 57 countries had in-
creased contribution rates in their pay-as-you-go systems)
and raising the retirement age (which had been done by
18 countries between 1995 and 2005). Was this not the
proof of a loss? There were also other parametric adjust-
ments to the formula for calculating benefits: a decrease
in the replacement rate, an increase in the minimum num-
ber of years of contribution for entitlement to a pension, a
decrease in the percentage return on pensions, the adjust-
ment of the number of years taken into account to calcu-
late the reference wage and changes in the systems for the
indexation of pensions to inflation (28 countries had made
adjustments of this type between 1995 and 2005). Could a
system be classified as a defined and certain benefit sys-
tem when those who had paid contributions to take re-
tirement at the age of 60 realized that they had to pay for
another five years, or when those who had contributed to
achieve a replacement rate of 70 per cent saw it lowered
to 50 per cent? The economic crisis also affected defined
benefit systems, but more strongly. With regard to in-
vestments, the Worker member had suggested that in cer-
tain cases investments were enterprise tools over which a
certain influence was exercised. In the case of Chile, over
40 per cent of investments in pension funds were placed
in external products, and there could be no influence over
the North American treasury bonds in which they were
invested, nor in the shares of major global countries. The
selection of investments was solely guided by two crite-
ria: better performance and greater security. All the prod-
ucts in which pension funds were invested were set out in
a list authorized by the Act and the AFPs. With reference
to certain comments on the functioning of the Chilean
system, the Government representative had indicated that
the President of the Republic had established a committee
of experts to analyse the insurance system which had
reached a number of conclusions, including: (1) that the
funded individual pension system had functioned ade-
quately for 26 years; (2) that it would pay pensions at a
similar rate to the wages of all workers who had made
regular contributions; (3) that there had never been fraud
or bad management of the funds; and (4) that they had
made an extraordinary contribution to the economic de-
velopment of the country. He therefore warned against
entering into ideology, and emphasized that it was neces-
sary to find a solution to the pension problem. In view of
the demographic changes, the solutions offered by pay-as-
you-go and defined benefit systems were not appropriate,
as fully funded systems responded much better. With ref-
erence to the impact that the economic crisis could have
on them, this was lower than the impact on those who had
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been promised defined benefits when the latter benefits
could not be provided for reasons related to the economic
situation of the State.

The Worker member of France said that the Committee
of Experts had considered that the Government had not
given effect to the recommendations that the Governing
Body had adopted since 2000 calling for non-profit-
making organizations to administer the social insurance
system of 1980, participation by the representatives of
insured persons in the management of the system and the
payment by employers of contributions to the financing of
pensions. Almost no progress had been made since then.
Nor did the Government’s report provide further informa-
tion on the implementation of the recommendations made
by the Governing Body in 2007 in the context of the rep-
resentation made by the College of Teachers of Chile AG
under article 24 of the ILO Constitution, despite the
enormous historical debt that had been accumulated,
which had been qualified as a political demand by the
Government. It should also be emphasized that the shelv-
ing of Conventions Nos 35 and 37 by the Governing
Body implied that detailed reports were no longer re-
quested on a regular basis, while maintaining the right to
invoke their provisions under articles 24 and 26 of the
Constitution and to send comments to the Committee of
Experts in the context of the regular supervisory system.

The pension systems of which Chile had been the pre-
cursor were simply individual savings accounts, with no
contributions from employers and without insured per-
sons having any say in their management, which was con-
trary to the provisions of the Convention. The crisis had
caused a major depreciation in the acquired rights and it
was now necessary to bring an end to a system that only
benefited financial capital, rather than attempting to res-
cue it. It was urgent to make an in-depth reform of sys-
tems that provided no long-term guarantees and were a
cause of social exclusion, particularly for elderly workers
who had often had precarious jobs that were badly paid.
The democratic Government needed to take into account
the full scope of the problem, give effect to the recom-
mendations of the supervisory bodies and adopt a pension
system that was based on solidarity between generations,
without being subject to the fluctuations of financial
speculation and disproportionate fees, which currently
amount to one-third of the amounts deposited. The mini-
mal pension assistance for salaried workers who suffered
from great discrimination was only a first step; although
charity would never replace solidarity. It was therefore
important for the Government to provide a detailed report
on the initiative begun in the Senate at the end of 2008
with a view to finding solutions to the financial crisis.

In conclusion, he indicated that the system whereby
contributions were deducted from wages but were not
actually paid was inadmissible, and he considered the
Government’s succinct explanations in this regard to be
confusing and largely unconvincing.

The Government representative of Chile indicated that
her Government was not convinced that it was too early to
evaluate the social insurance reform. She added that this
reform was part of a process that was receiving ILO tech-
nical assistance.

She apologized for not having provided all the informa-
tion requested on the implementation of the reform and
indicated that much of the information was available on
the website of the Ministries of Finance, Labour and So-
cial Insurance, as well as the Parliament. Her Government
had not yet submitted the information about the reform to
the Office because the deadline for submitting the corre-
sponding report had not yet expired.

The Worker members noted the Government’s initia-
tives and projects to take action, at least partially, on mat-
ters that had long remained pending. The Government
should therefore provide in time full information on the
development of both public and private pension schemes,



explaining when and how it intended to implement the
recommendations of the Governing Body, and specifying
the manner in which it intended to preserve pensions
based on shaky foundations, and providing detailed in-
formation on the outcome of current discussions on the
“historical debt” in the case of teachers. It was to be wel-
comed that the Government was willing to provide infor-
mation, which should be submitted by the next session of
the Committee of Experts at the latest.

Finally, the Worker members emphasized that Conven-
tion No. 35 remained in force for countries that had rati-
fied it and that workers’ and employers’ organizations
which wished to do so still had the right to make com-
ments on their application and have recourse to the proce-
dures under articles 24 and 26 of the Constitution.

The Employer members thanked the Government repre-
sentative for the information provided and endorsed the
statement made by the Employer member of Chile. They
had taken note in particular of the indications provided by
the Worker member of France, which overlapped consid-
erably with their own statement. They recalled that the
ratification of shelved Conventions was no longer encour-
aged and their publication in Office documents, studies
and research papers was to be discontinued. Shelving
meant that detailed reports on the application of the re-
spective Conventions were no longer requested. However,
it left intact the right to invoke the provisions relating to
representations and complaints under articles 24 and 36 of
the ILO Constitution. It also allowed employers’ and
workers’ organizations to make comments in accordance
with the regular supervisory procedures, and the Commit-
tee of Experts to review those comments and to request,
where appropriate, detailed reports under article 22 of the
Constitution. He pointed out that shelving had no impact
on the status of these Conventions in the legal systems of
the member States that had ratified them. Although the
Conference Committee could discuss cases of the applica-
tion of shelved Conventions, the action available to it was
limited. They therefore called on the Government to pro-
vide a detailed report to be examined at the next session
of the Committee of Experts and to make every effort to
resolve the situation.

Conclusions

The Committee took note of the statement of the Govern-
ment representative and of the discussion that took place
thereafter. The Committee observed that the discussion of
this case manifested concern over the viability of the private
pension scheme established by Decree Law No. 3.500 of 1980
in conditions of the current financial and economic crisis, as
well as preoccupation with the fact that for many years the
Government has been apparently ignoring the recommenda-
tions for reforming the scheme on the principles set out by
the Governing Body, in 2000, in the report of the Committee
to examine the representation of the Chilean unions of em-
ployees of pension fund administrators (AFPs) under article
24 of the ILO Constitution. Following-up on the Governing
Body recommendations, the Committee of Experts observed
that the Chilean pension scheme based on the capitalization
of individual savings managed by private pension funds
(AFPs) was organized in disregard of the principles of soli-
darity, risk-sharing and collective financing, which formed
the essence of social security, combined with the principles
of transparent, accountable and democratic management of
pension scheme by non-profit-making organizations with the
participation of the representatives of the insured persons.
The Committee of Experts pointed out in its General Report
of this year that these principles underpinned all ILO social
security standards and technical assistance and offered the
best guarantees of financial viability and sustainable devel-
opment of social security; neglecting them, on the contrary,
exposed members of private schemes to greater financial
risks while removing state guarantees.

The Committee was glad to know, from the oral interven-
tion of the Government’s representative, that in the last few
years the Government has been closely working with the
technical department of the ILO on reforming the Chilean
pension system on these principles, which has finally led to
the establishment in July 2008 of a basic universal public
solidarity pension by Law No. 20.255 on pension reform.
The Government representative stated that in 2012 there
would be close to 1,200,000 people of those who would be
able to receive the new minimum solidarity pension or a
complement to the private pension, which served as a safety
net for those who failed to get a sufficient private or any
pension to live on.

In view of the importance of the changes brought by Law
No. 20.255 to the Chilean pension system, the Committee
invited the Government to furnish a detailed report on the
application of the Convention for consideration by the
Committee of Experts at its next session in November—
December 2009. However, while welcoming the establish-
ment of the public solidarity tier in the Chilean pension sys-
tem, the Committee could not but observe that no major
changes were brought to the private pension scheme estab-
lished by Decree Law No. 3.500 of 1980. Taking into account
the gravity of the situation, the Committee urged the Gov-
ernment to continue reforming the system along the lines of
the recommendations made by the Governing Body in 2000
and to include in its report information on the measures
taken to protect the private pension scheme from the finan-
cial crisis.

The Committee further noted the detailed oral explana-
tions given by the Government representative concerning
measures taken to give effect to the recommendations of the
committee set up to examine the representation made by the
College of Teachers of Chile AG under article 24 of the Con-
stitution. The Government representative also responded to
the observations made by the College of Teachers of Chile
AG concerning repayment of the so-called “historic debt” of
social security resulting from the non-payment of the full
wages in conformity with Decree Law No. 3.551 of 1981 to
nearly 80,000 teachers, as well as to observations made by
the Circle of Retired Police Officers alleging the loss of ac-
quired rights related to old-age pension by penitentiary staff.
The Committee recalled that some of these questions dated
back a number of years without, it would seem, effective
solutions being found by the Government. While expressing
concern that no information had been previously supplied
on these issues in the Government’s reports, the Committee
understood, from the intervention of the Government’s rep-
resentative, that the Government intended now to transmit
detailed legal and technical information to the secretariat. It
therefore hoped that this information would be made avail-
able for examination by the Committee of Experts together
with the detailed report of the Government.

Convention No. 81: Labour Inspection, 1947

NIGERIA (ratification: 1960)

A Government representative reaffirmed her country’s
commitment to its constitutional and reporting obligations
as an ILO member State. Nigeria was mindful of the fact
that its economic development depended in part on work-
ers being protected. An unprotected worker could not be a
productive worker. Convention No. 81 was key to the
implementation and enforceability of labour standards,
and Nigeria therefore strived to monitor and implement
the enforcement of labour standards through the process
of labour inspection, within its limited human and mate-
rial resources.

Nigeria’s labour inspectorate staff were not political
appointees but career civil servants in permanent and pen-
sionable employment, and their tenure was independent of
changes in government, in keeping with Article 6 of Con-
vention No. 81. They were primarily university graduates
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with at least a first degree in social sciences, arts, humani-
ties, law, engineering, sciences or medicine. As soon as
they were recruited, they participated in an induction pro-
gramme that included training on the Labour Act and the
Factories Act, which contained wide-ranging provisions
for the protection of workers’ rights, welfare, health and
safety at work, deriving essentially from ILO Conventions
ratified by Nigeria since it had become a Member of the
ILO in 1960. Labour inspectorate staff were also trained
in inspection procedures, checklists, etc. They underwent
periodic refresher courses locally and abroad, at the ILO
International Training Centre in Turin and at the African
Regional Labour Administration Centre in Harare, Zim-
babwe. Over the previous three years, some 380 staff had
undergone training to enhance their performance, and
63 maritime labour inspectors had recently received train-
ing on port and flag State control activities. A critical
mass of inspection staff had also been trained in child
labour issues.

Nigeria’s 550 inspectors, including 105 women, were
distributed among 37 field offices (36 in the regions and
one in the capital). The inadequate level of staffing to
cover the country’s large geographical areas and more
than four million workplaces resulted partly from the em-
bargo that had been placed on employment into the civil
service for some years. As soon as it had been lifted in
2001, 171 male and female inspectors had been recruited
and 34 more had been recruited since, with recruitment
efforts still ongoing.

In order to complement the services of Government in-
spectors, particularly for specialized activities, certified
experts were contracted for inspection of boilers, air re-
ceivers, pressure vessels, cranes and other lifting equip-
ment. Independent consultants from technology colleges
were used for the purpose of appraising and certifying this
group of inspectors. Inspectorate staff also carried out
specialized inspections on child labour, gender issues and
labour conditions in the maritime sector. The new labour
standards bill, one of five before the National Assembly,
contained provisions to combat the worst forms of child
labour.

In order to improve coverage of labour inspection and
motivate inspection staff, project vehicles dedicated to
inspection activities had been purchased for all 37 field
offices, and the funds allocated to inspection activities
had been boosted to enable settlement of claims by in-
spectorate staff. Staff were also given regular promotions
as appropriate.

Inspectorate staff were empowered by the Factories Act
to require alterations to an installation or plant and to
stipulate the period within which such alterations should
be carried out in order to ensure compliance with legal
provisions relating to the health and safety of workers.

The central budget allocation from which inspection
training was primarily funded was insufficient, partly
because so many other government agencies were in
competition for the same resources. The situation had
been aggravated by the challenges arising from the cur-
rent global financial crisis.

Over the years, Nigeria had communicated reports to
the ILO on the work of its inspection services. Such re-
ports were usually derived from the mandatory reports
submitted by field offices. Information extracted from
such reports was reflected in the International Labour
Review in December 2008, showing the estimated active
working population per labour inspector in Nigeria be-
tween 2003 and 2006. Nevertheless, it had been com-
mented that the reports submitted were not detailed or
comprehensive enough. The Government recognized the
need to improve the quality of its reports and had there-
fore already requested technical assistance from the Inter-
national Labour Standards Department, a request it now
reiterated, particularly in view of the demonstrable effects
of such assistance in other countries. Technical assistance
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and training for inspectorate staff to enhance inspection
and monitoring activities would also be appreciated.

The speaker stressed that her Government had the po-
litical will to take all measures expected of it but lacked
the capacity. She expressed appreciation to the Committee
of Experts for drawing attention to lapses in its reporting
system and pledged the commitment of her Government
to protect the rights, welfare, health and safety of its
workers through a modernized inspection system, which it
was hoped could be achieved with ILO assistance, in
keeping with the 2008 Declaration on Social Justice for a
Fair Globalization.

The Employer members, while expressing appreciation
to the Government of Nigeria for its stated commitment
and willingness to improve reporting and its affirmation
of the independence of labour inspectors, who received
ongoing training, highlighted the fact that the reports
submitted by the Government contained insufficient in-
formation to determine the nature and extent of the appli-
cation of Convention No. 81. The Committee of Experts
had noted that the most recent inspection report to reach
the ILO had been received 13 years ago.

Convention No. 81 was one of the four ILO priority
Conventions and had been ratified by more than
130 countries. Labour administration, labour legislation
and labour inspection all reinforced compliance. Labour
inspection was therefore an integral part of the implemen-
tation of ratified Conventions. The Committee of Experts
had noted that the reports provided had not been sufficient
to determine the basis of the Government’s affirmation
that inspections had been effective. The Committee had
also sought information on how the Government’s state-
ment that inspections had been effective, in that the level
of compliance by employers with labour legislation had
improved, could be made.

The Employer members acknowledged the importance
of the Convention in that it set out, in a non-prescriptive
manner, a series of principles establishing the functions
and organization of the system of labour inspection that
were essential in ensuring the protection of workers in a
coordinated and effective way. Importantly, the Conven-
tion gave labour inspection a role not only in prosecution
but also in providing information and technical advice,
enabling a balanced approach to compliance.

Under Convention No. 81, two types of reports on the
work of labour inspectorates were due: periodical reports,
to be submitted by labour inspectors of local inspection
offices to the central inspection authority; and annual
general reports, to be published by the central inspection
agency. Under Article 20, paragraph 3, of the Convention,
annual reports should be submitted to the ILO within
three months of their publication.

The Government had been requested to supply inspec-
tion reports for a number of years. Despite the fact that
such information had not been provided, the Government
had affirmed to the Committee that labour inspection ac-
tivities were effective, and that there had been an im-
provement in the level of compliance with labour legisla-
tion. The Employer members supported the call by the
Committee of Experts for the provision of information
that would substantiate those points, together with de-
tailed information to determine the extent of compliance
with the Convention. They also supported the call for
information about measures taken to give effect to the
requirement to draw up annual reports required by the
Convention. The Employer members noted with concern
the Government’s continued failure to supply detailed
information on the issues raised by the Committee of Ex-
perts in its observations and requested the Government to
provide the relevant replies without further delay. They
welcomed the Government’s request for technical assis-
tance from the ILO to meet requirements and overcome
obstacles. Such assistance should be given and reports
made to the Committee on progress achieved.



The Worker members said that as in the case of Uganda,
which had been discussed the previous year, significant
weaknesses affected the proper functioning of the labour
inspection services of Nigeria. However, this case en-
tailed a particular importance, considering the discussion
which had taken place at this session with respect to the
General Survey on Convention No. 155 and Recommen-
dation No. 164 concerning safety and health of workers.
In this connection, they highlighted the fundamental role
of labour inspectors who were sufficient in number,
trained and acting in a prevention-oriented manner, and
cited the General Survey of 2006 on labour inspection,
which stated that it was important to provide labour in-
spection services with means of action, materials and per-
sonnel necessary for their effective functioning so that
they could at least inspect in a complete manner at suffi-
cient intervals the workplaces under their responsibility.

According to the comments of the Committee of Ex-
perts, the Government had provided only general informa-
tion on the recruitment and training of inspectors. The
Committee of Experts also indicated that the report pro-
vided for in Article 20 of Convention No. 81 had been last
communicated 13 years ago in spite of its repeated re-
quests, which conveyed ill will of the Government in ap-
plication of Convention No. 81. This Convention pro-
vided orientations to public authorities in order to put in
place labour inspection services which enabled to guaran-
tee the protection of workers. In this regard, preventive
actions in the field of safety and health constituted an
absolute priority. Nevertheless, unacceptable practices
aggravating risks, particularly in the private sector in con-
nection with foreign investments, had been reported. One
more problem had to be identified: non-compliance with
standards concerning minimum age and worst forms of
child labour. The protection provided for in a law albeit in
full conformity with ILO Conventions remained dead
letter in the absence of effective supervision. For this pur-
pose, the organization and development of labour inspec-
tion, in conformity with the provisions of Convention No.
81, were essential, not only in the interest of workers, but
also for the entire economy.

The Worker members requested the Conference Com-
mittee to make a strong appeal to the Government to take
the necessary measures to ensure the functioning of the
inspection system in accordance with Convention No. 81,
that was to say:

— provide a sufficient number of inspectors according
to their tasks;

— ensure the functioning in complete independence in
accordance with Article 6 of the Convention;

— make available to inspectors sufficient material
means;

— provide appropriate training; and

—  publish annual reports as required under Article 20 of
Convention No. 81.

The Worker member of Ghana encouraged the Govern-
ment to take action on issues relating to the implementa-
tion of Convention No. 81 in the interest of the working
people of Nigeria, including by providing detailed infor-
mation to the Committee of Experts, as required, with
technical assistance from the ILO. Nigeria’s workers
needed adequate levels of safety and a healthy environ-
ment for their work. He therefore called on the Govern-
ment to ensure that workers were given the necessary
protection in the world of work to promote maximum
productivity at all times, and to ensure that the institu-
tional structures responsible for conducting labour inspec-
tion were provided with all the necessary equipment and
capacity to undertake their work efficiently and effec-
tively.

Labour inspectorate officials, who were experts in the
industry, should monitor and identify hazards in the
workplace, in order to raise awareness among the social

partners and ensure occupational safety and a healthy
working environment. To that end, periodic sensitization
was required to prevent unwanted occurrences in the
workplace. The speaker encouraged the Government to
arrange initial and subsequent training of labour and fac-
tory inspection staff to enable them to carry out their du-
ties efficiently and effectively. More inspection staff
should be employed and the stability of their jobs should
be ensured. He invited the Government to protect and
ensure adequate investment in human capital in order to
promote sustainable economic development. Nigeria was
rich in human resources, and he expressed the fervent
hope that the Government would address labour inspec-
tion issues positively, in line with the statement made by
the Government representative.

The Worker member of Cote d’Ivoire observed that the
Committee of Experts, in its previous comment, had re-
quested the Government to provide details on the status
and conditions of service necessary to guarantee the sta-
bility of employment and independence of labour inspec-
tors in Nigeria, in accordance with objectives provided for
in Article 6 of Convention No. 81. The speaker pointed
out that in the daily reality in Western Africa, labour in-
spectors were simply underpaid civil servants without the
material means necessary to accomplish their mission,
and their number was clearly insufficient. This situation
explained the failure to apply ratified Conventions. The
Committee of Experts also indicated that for 13 years the
Government had not published an annual report on the
activities of the labour inspection services, as prescribed
by Article 20 of Convention No. 81. He was particularly
concerned that Conventions Nos 138 and 182 concerning
child labour were not applied.

The Government representative of Nigeria, responding to
comments made, expressed regret that some Worker
members had cast doubt on the information provided by
her Government. She reasserted the independence of la-
bour inspectors, which could be verified, and reiterated
that they were career civil servants. Furthermore, they
received the same salaries as the rest of their civil service
colleagues, without discrimination.

She stressed that her Government had submitted reports
to the ILO more recently than 13 years ago, but fully ac-
knowledged that they had not been detailed enough. With
the technical assistance previously requested, reporting
standards would be improved, but labour inspections in
Nigeria continued regardless. Despite its significant con-
straints in terms of human and material capacity, she
stressed again that Nigeria did not lack the political will
or commitment to improve its performance in reporting
on labour inspection activities, given the importance of
labour inspection for productivity and workers’ protec-
tion. In that regard, the Government was committed to
implementing and enforcing Convention No. 81 and all
others ratified by Nigeria. The Government would be
open about the challenges it faced, in the expectation that
support would be forthcoming from the ILO and social
partners. Working together, much could be achieved. For
example, trade unions could assist in identifying and re-
porting problems in the absence of inspection staff, so that
such problems could be dealt with and danger to workers
and others averted.

In response to the comments made by the Worker
member of Cote d’Ivoire, she categorically denied that
any cases of worst forms of child labour had been identi-
fied in Nigeria. If information were received demonstrat-
ing otherwise, it would be acted upon at once. The new
labour standards bill would contain provisions to combat
the worst forms of child labour, and the Government was
committed to protecting all workers, young and old. The
importance attached to children being educated rather
than forced to work was reflected in Nigeria’s policy of
providing free and compulsory schooling for nine years
and in additional measures to encourage children to stay
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in education. A law existed on child trafficking and the
Government worked with other organizations to ensure
that perpetrators of offences related to child labour were
prosecuted. Similar measures were taken with respect to
other vulnerable groups. In conclusion, she expressed the
hope that, with assistance from the ILO and social part-
ners, the problems her country experienced due to lack of
capacity could be addressed and the situation improved.

The Employer members again highlighted the request
made by the Government of Nigeria for technical assis-
tance from the ILO, which should be granted. The issue
could then be considered again in the light of develop-
ments.

The Worker members observed that the Government
had not provided a report on the functioning of the labour
inspection service for 13 years and that the elements it
had presented did not really match the review of the situa-
tion of labour inspection in Nigeria provided by the
Committee of Experts. The Worker members noted in this
lack of transparency a certain will of the Government to
let pass quietly the real weaknesses in the protection of
health and safety of workers, as revealed by the astound-
ing number of industrial accidents, due to non-compliance
with safety regulations, as well as regulations concerning
child labour. They therefore hoped that the Conference
Committee would send a clear message to the Govern-
ment concerning its obligations under Convention No. 81:
to provide a sufficient number of labour inspectors, to
guarantee the independence of their functions by means of
adequate working conditions and salaries, to provide them
with necessary training and finally to ensure the yearly
publication and communication to the Office of annual
reports provided for in Article 20 of Convention No. 81.

Conclusions

The Committee took note of the information provided by
the Government representative and the discussion that fol-
lowed. It recalled that the observation of the Committee of
Experts related mainly to the lack of information in the
Government’s report on the application of the Convention
and to the failure by the central labour inspection authority
to comply with its reporting obligations concerning the work
of the labour inspectorate, as prescribed by Articles 20 and
21 of the Convention.

The Committee noted that, according to the Government,
the labour inspectors were, as required by the Convention,
public officials with career prospects for personal growth.
They were recruited from university graduates in the fields
of arts, humanities, law, engineering, sciences and medicine.
In addition, they were independent, including from any
changes of government. The Committee further noted the
information provided in regard to the training provided to
them in the country, by the African Regional Centre for
Labour Administration (CRADAT) and the International
Training Centre in Turin. The Committee also noted the
information provided by the Government representative
concerning the strengthening of the means of transport
available to the labour inspection offices with a view to ex-
tending the coverage of their activities.

The Committee noted, however, that despite the efforts
undertaken by the Government for the establishment and
the functioning of an effective labour inspection system
aimed at providing adequate protection for workers, labour
inspection remained faced with a lack of human and mate-
rial resources in view of the number of establishments to
inspect and the number of workers concerned.

The Committee recalled the Government’s obligation to
take the necessary measures with a view to ensuring a suffi-
cient number of inspectors so as to extend the protection of
labour inspection to the largest number of workers. It re-
quested the Government to provide information in this re-
gard in its next report, as well as information regarding the
measures taken by the central labour inspection authority
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for the purpose of obtaining the necessary funds for the
training of labour inspectors.

The Committee noted the statement of the Government
representative concerning the Government’s political will to
meet its obligations arising from the ratification of the Con-
vention, in particular, those relating to the provision of re-
ports concerning its application as well as the annual report
concerning inspection activities. In response to the Govern-
ment’s request for technical assistance from the Office and
the support expressed by all speakers for such request, the
Committee requested the Office to take the necessary meas-
ures to respond positively.

Following up on the observation of the Committee of Ex-
perts, the Conference Committee expressed the hope that the
Government would be able to remedy the insufficiencies of
the report on the application of the Convention under Arti-
cle 22 of the ILO Constitution and that the annual labour
inspection report would shortly be published and communi-
cated to the Office.

Finally, the Committee requested the Government to indi-
cate in its next report all further developments concerning
the functioning of the labour inspection in industrial and
commercial workplaces covered by labour inspectors under
the present Convention. It also requested the Government to
provide information on the impact of inspection activities on
general labour conditions, occupational safety and health,
especially as regards child labour, and to supply relevant
statistics.

Convention No. 87: Freedom of Association and Protection
of the Right to Organise, 1948

BELARUS (ratification: 1956)

The Government communicated the following written
information concerning measures taken to fulfil the rec-
ommendations of the Commission of Inquiry.

Since the International Labour Conference in June
2008, the Government continued to take measures to im-
plement the recommendations of the Commission of In-
quiry with the participation of all social partners. On
18 June 2008 in Minsk, together with the ILO, the Gov-
ernment organized a seminar on trade union protection
against discrimination with the participation of all inter-
ested parties: the Federation of Trade Unions of Belarus
(FTU), the Congress of Democratic Trade Unions
(CDTU), the Radio and Electronic Workers’ Union
(REWU), the employers’ organizations, state bodies, the
office of the public prosecutor and the judiciary. In au-
tumn 2008, the Government reduced ten times the price of
renting the premises occupied by the trade unions irre-
spective of their affiliation. In December 2008, a General
Agreement for 2009—10 was signed between the Govern-
ment and the national associations of employers, FTU and
CDTU. The Agreement stipulated for the first time that it
applied to all employers and all trade unions in the coun-
try irrespective of their affiliation. On 21 January 2009 in
Minsk, the Government and the ILO jointly organized a
tripartite seminar on the fulfilment of the recommenda-
tions of the Commission of Inquiry with the participation
of an equal number of representatives from the Govern-
ment, trade unions (FTU, CDTU and REWU) and em-
ployers, followed by the tripartite mission of the ILO, the
International Trade Union Confederation (ITUC) and the
International Organisation of Employers (IOE).

On the basis of the recommendations and with the sup-
port of all parties participating in the above seminar, the
Government in collaboration with the ILO developed an
Action Plan for the implementation of the recommenda-
tions of the Commission of Inquiry, which was officially
approved by the National Council on Labour and Social
Issues on 20 February 2009. The Plan established an ef-
fective mechanism for the protection of trade union rights
with the key role played by the tripartite Council for the



Improvement of the Legislation in the Social and Labour
Sphere formed by an equal number of representatives
(seven) from the sides of the Government, the trade un-
ions and the employers’ associations. The Government
was represented by the Ministry of Labour and Social
Protection, including the Department of the State Labour
Inspection, the Ministry of Justice, the Republican Labour
Arbitration and the Office of the General Public Prosecu-
tor. The trade unions were represented in the Council by
four members from the FTU and three members of the
CDTU. The employers had four members from the Con-
federation of Industry and Entrepreneurs and three mem-
bers from the Business Union of the employers and entre-
preneurs named after Professor Kuniavsky. The Council
was headed by the Minister of Labour and Social Protec-
tion of Belarus.

The meeting of the Council on 30 April 2009, with the
participation of a representative of REWU, discussed the
question of the registration of trade union organizations
and worked out agreed conclusions concerning regional
organizations of the Belarus Free Trade Union (BFTU) in
Baranovichi, Mohilev and Novopolotsk-Polotsk, the trade
union of individual entrepreneurs “Together”, primary-
level organization of the Belarussian Independent Trade
Union of the workers of OAO “Belshina” (city of Bo-
bruisk), primary-level organizations of the REWU in Re-
chitsa, Smolevichi, Mohilev and Gomel (two organiza-
tions). The Council had confirmed the status of the re-
gional organization of BFTU in Novopolotsk-Polotsk and
the primary-level organizations of the REWU in Smolevi-
chi and Rechitsa, which were subsequently registered.
The Council had noted that the regional organization of
BFTU in Baranovichi had not submitted documents for
registration to the competent bodies. It had considered the
information of the Ministry of Justice and of the represen-
tatives of the CDTU concerning refusal in 1999-2000 to
register the regional organization of BFTU in Mohilev, as
well as the refusal to register the trade union of individual
entrepreneurs “Together” in 2007, and observed that, in
the situation which existed at the time, certain problems
could not have been overcome. At the time of the Coun-
cil’s meeting only one trade union organization of those
under consideration had difficulties in obtaining a legal
address — the primary-level organization of the workers of
OAO “Belshina”, and could not for this reason receive
registration. The Council unanimously supported the need
for a positive solution to this situation and at present ap-
propriate premises to establish the legal address had been
found, which should enable this organization to register in
due course.

Having considered the refusals to register primary-level
organizations of the REWU in Mohilev and Gomel, the
Council had unanimously decided that the refusals in
question were justified because these organizations were
not genuine trade unions as their members were not
united by common professional interests in breach of arti-
cle 1 of the Law on Trade Unions. The Council had re-
jected the argument advanced by the representative of
REWU that common interests of the members of these
organizations resulted from the fact that all of them were
salaried employees. It did not, however, infringe on the
right of the REWU to freely determine the structure and
activities of its organizations and confirmed the legiti-
macy of creating such organizations inside professions
and industries other than the radio and electronic industry,
provided that article 1 of the Law on Trade Unions was
fully observed.

The same meeting of the Council dealt with the future
development of Belarussian legislation on trade unions on
the basis of Conventions Nos 87 and 98. It recognized the
need for consultations between the social partners on
these issues, the priority areas of which concerned the
principles and conditions of the creation of trade unions,
including their registration, collective bargaining in con-

ditions of multiplicity of existing trade unions and their
representativeness. The members of the Council had to
submit their concrete proposals on these issues for con-
sideration by the Council by 1 July 2009.

With regard to the application of the existing legislation
on trade unions, the representative of the Ministry of Jus-
tice confirmed that the requirement to have 10 per cent of
the total number of employees in the undertaking does not
concern the organizational structure of the trade unions.
Primary-level organizations could be formed with such
number of members as stipulated in the statute of the
trade union (usually from three to ten members). This
clarification was included in the minutes of the Council’s
meeting and transmitted by the Ministry of Justice to the
local authorities responsible for registration of the trade
unions. In Belarus, trade unions were traditionally formed
at the national level, affiliated or not to the FTU, with
their primary-level organizations acting at the enterprise
level. The decision of the Council concerning the 10 per
cent requirement would have a direct impact on safe-
guarding the principles of freedom of association under
the existing national law.

The meeting of the Council on 14 May 2009 dealt with
the cases of dismissal of the workers mentioned in the
report of the Committee on Freedom of Association
(Gaichenko, Duchomenko, Obuchov, Shaitor, Cherbo,
Stukov), who were invited to and participated in the meet-
ing (except Mr Gaichenko) and given a day of leave for
this purpose by their employers. Mr Gaichenko informed
the secretariat of the Council that he was satisfied with his
present employment at the enterprise “Naftan” (city of
Novopolotsk). The Council noted that each of the above
cases was settled by a court decision against the worker in
question. In this situation any attempt of the Council to
reinstate these workers in their previous employment
would have been null: reinstatement would have been
possible only after revision of the previous court decisions
and qualification of dismissals as unlawful, whereas the
workers concerned refused to appeal against the court
decision taken in 2004. Having considered each individ-
ual situation in detail, the Council had taken measures
which resulted in finding new employment for Mr Cherbo
and Mr Shaitor, confirming an uninterrupted period of
employment for Mr Stukov despite his dismissal and sub-
sequent reinstatement in his previous job, and offering
other types of assistance to Mr Duchomenko and
Mr Obuchov.

The Government of Belarus considered that during the
last year there had been radical change and substantial
progress in the implementation of the ILO recommenda-
tions. Problems with registration of trade unions were
being resolved and cases of pressure on trade union mem-
bers were being dealt with by the tripartite body trusted
by the interested parties. It should be noted that all the
decisions of the Council for the Improvement of the Leg-
islation in the Social and Labour Sphere taken on 30 April
and 14 May 2009 reflected a concerted opinion of all its
members. With regard to future activities, the Council
decided to consider the question of improving existing
legal mechanisms of protecting persons against discrimi-
nation in employment due to their trade union member-
ship on the basis of proposals submitted by the members
of the Council not later than 1 August 2009. The Gov-
ernment would continue cooperation with the ILO con-
cerning the activities of the Council.

In addition, before the Committee a Government repre-
sentative (Deputy Prime Minister) stated that the Govern-
ment was optimistic about the present situation and that
considerable progress had been made in the implementa-
tion of the recommendations of the Commission of In-
quiry as a result of the constructive steps taken by the
Government. He emphasized that, on the basis of social
partnership and in close cooperation with all the social
partners, a considerable number of issues had been dealt

16 Part Two/17



with. However, he indicated that the Government would
not stop there. He therefore called for the Conference
Committee to take into account in its conclusions the
positive steps that had been made in the implementation
of the recommendations of the Commission of Inquiry
and to give effect to the Convention.

The Employer members noted that this case had been the
subject of a double footnote in the report of the Commit-
tee of Experts, and that it was the ninth time that it had
been examined by the Conference Committee. They re-
called that a Commission of Inquiry had been set up in
November 2003 by the Governing Body. They believed
that it was important to note the change in the case when
compared with the situation in 2005 and 2006. The Gov-
ernment’s attitude was now much more positive. It was to
be welcomed that where the Government had previously
talked of the need to adapt the recommendations of the
Commission of Inquiry to the national situation, it was
now speaking of their direct and full implementation
without reservations. Over the past three years, the Gov-
ernment had discussed its cooperation with the ILO,
which included seminars and technical assistance, and had
resulted in a new draft law which was intended to address
the recommendations of the Commission of Inquiry.
However, as the Committee of Experts had pointed out,
problems remained with the content of the draft bill, such
as: establishing unions at the enterprise level without legal
personality; the requirement of a legal address for regis-
tration; the link between representativeness and the rights
of trade unions; the level of formality of the registration
procedure; the power of registration authorities to request
and obtain information on the statutory activities of trade
unions; and the requirement of 10 per cent membership to
be registered at the enterprise level. They emphasized
that, to the Government’s credit, it had withdrawn the
draft bill and had proceeded in another direction.

The Employer members noted that the observation of
the Committee of Experts was relatively short, due to the
changed approach in this case. However, they emphasized
that the next observation should be more extensive, pro-
viding further detail on the real situation. As indicated in
the written information provided by the Government,
there were a number of tripartite processes that addressed
key issues, such as the action plan, legislation and the
regulation of unions. However, they added that it would
have been preferable if the Government had been closer
to meeting the recommendations of the Commission of
Inquiry. The Committee of Experts, had indicated in its
observation that the Government had not provided the
information requested on certain substantive aspects of
the case. The Committee of Experts would have to deter-
mine whether the written information communicated by
the Government satisfied its requests for information. In
particular, the action plan should be submitted to the
Committee of Experts.

In conclusion, the Employer members welcomed the in-
formation provided and the constructive attitude demon-
strated by the Government. However, they expressed con-
cern that what was described was a procedural process
with a tripartite basis, and that the process might over-
come the substantive legal and regulatory matters. They
considered that what was needed was a clear time-bound
plan of action to meet the recommendations of the Com-
mission of Inquiry and give full effect to Convention No.
87 in law and practice. For example, the process relating
to registration of unions was very bureaucratic and needed
to be further streamlined in practice. Finally, they called
for urgency and speed in the implementation of the Con-
vention.

The Worker members recalled the conclusions adopted
when the case had been examined in 2008 by the Confer-
ence and the trust that had been extended to the Govern-
ment. The conclusions had reflected the commitment of
Belarus to organize a seminar on anti-union discrimina-
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tion with the participation of ILO representatives and also
to organize a broader seminar in the autumn of 2008 on
the implementation of the recommendations of the Com-
mission of Inquiry established in 2003. The Committee
had expressed the firm hope that the Governing Body and
the Committee of Experts in November 2008 would be
able to observe positive developments and would be pro-
vided with full statistics on the registration of trade unions
and on complaints on anti-union discrimination.

It should be noted that the representatives of the Office,
the ITUC and the IOE had visited Minsk in June 2008 to
attend a seminar organized by the Government of Belarus
on anti-union discrimination. However, the seminar had
not addressed the question of bringing the national legis-
lation on the registration of trade unions, the Labour
Code, or the situation of workers who were on strike, into
conformity with the Convention. This appeared to be due
to the fact that the issue of registering trade unions lay
within the competence of the Ministry of Justice, and not
the Ministry of Labour. It should also be noted that the
seminar had been like a training course and, at least in
formal terms, came within the context of the Committee’s
conclusions adopted the previous year. Moreover, the
tripartite seminar on the implementation of the recom-
mendations of the Commission of Inquiry of 2003 had
been held in January 2009, after the meeting of the Com-
mittee of Experts and had been attended by an Executive
Director of the ILO, government representatives, trade
unions affiliated or not to the Trade Union Federation of
Belarus, employers’ organizations, the ILO, the ITUC and
the IOE. The independent trade unions had had 20 par-
ticipants out of the 55 trade unionists present at the semi-
nar, which had resulted in the formulation of an action
plan that had been approved by the Tripartite National
Council on Social and Labour Issues in February 2009. It
was within this context that the Government had made a
proposal to modify the composition of the Council for the
improvement of the legislation in a tripartite manner. The
CDTU had been requested to delegate three representa-
tives of independent trade unions among the seats allo-
cated to trade union organizations. The Council had held
two meetings and its main function was to receive the
requests and complaints from trade union organizations
concerning cases of refusal to register trade unions and
discrimination against trade union members.

With respect to the implementation of the recommenda-
tions of the Commission of Inquiry, it should be noted
that the problems relating to the registration of independ-
ent trade unions had not entirely been solved, contrary to
the claims made by the Government. This situation was
irreparable in cases where trade unions had ceased to ex-
ist. Anti-union discrimination had not been completely
eliminated as some independent trade unions were still
being refused the right to conclude collective agreements,
and it was necessary to end harassment against independ-
ent trade unions. Finally, no tangible progress had been
made concerning most of the recommendations. It was
impossible to find solutions in three or four months for
matters that had not been resolved for years, as in practice
many situations were irreparable. A solution had to be
found rapidly, as emphasized by the Committee of Ex-
perts, to prevent a degradation of the situation relating to
the registration of trade unions.

The Government had shown its will to respond to cer-
tain recommendations of the Commission of Inquiry, as
illustrated by the new composition and actions of the
Council for the Improvement of the Legislation in the
Social and Labour Sphere. However, as indicated by the
Committee of Experts, the Government had not provided
the detailed statistics requested on the registration of trade
unions and complaints of anti-union discrimination.

In conclusion, even if a mechanism had been estab-
lished, this was only a small first step. The Government’s
credibility in the implementation of this mechanism



would be tested in July 2009, when the Council would
address the future development of national legislation on
trade unions in the light of the principles and conditions
for their establishment, registration and representativeness
deriving from Conventions Nos 87 and 98. All trade un-
ions had been invited to submit proposals to that effect.
The Worker members did not doubt that the proposals
made by the three members of the CDTU would be fully
discussed. It was to be hoped that the Government as a
whole considered the completion of the adoption of the
draft legislation to be a priority. The mechanism that had
been set up needed to operate in accordance with tripartite
procedures, and ensure the involvement of increasingly
independent social partners. It would be unacceptable
after so many discussions of this case for the Government
to have the feeling that it had fulfilled its obligations.

The Government member of the Czech Republic, speak-
ing also on behalf of the Government members of the
Member States of the European Union, and the candidate
countries Croatia, The former Yugoslav Republic of Ma-
cedonia and Turkey, the countries of the Stabilization and
Association Process and potential candidates Albania,
Bosnia and Herzegovina, Montenegro, the EFTA coun-
tries, Iceland, Norway and Switzerland the members of
the European Economic Area, as well as the Republic of
Moldova and Ukraine, indicated that the case of Belarus
had been discussed by the Committee eight of the previ-
ous nine years, and that the report of the Committee of
Experts reiterated major problems remaining in the appli-
cation of Convention No. 87: the registration procedure of
trade unions, and in particular the requirement for a legal
address; the prohibition of exercising trade union rights;
and the prohibition of receiving financial assistance from
foreign sources.

He noted the findings of the Committee of Experts, and
the updated information provided to the Governing Body
in March 2009, when the European Union had welcomed
the tripartite adoption of the plan of action. The plan was
scheduled for implementation this year and covered most
of the problems that had been highlighted by the Commit-
tee of Experts. If implemented fully and in good faith, the
plan of action would become an important contribution
towards the satisfactory resolution of this case.

He recalled that in previous years, the European Union
had expressed concern regarding compliance by Belarus
with Convention No. 87. He noted that some positive de-
velopments had recently taken place and he thanked the
Office and the representatives of the social partners in-
volved in this process. He encouraged all parties con-
cerned to redouble their efforts in pursuing cooperation
with a view to eliminating all obstacles for the establish-
ment and operations of independent workers’ and em-
ployers’ organizations. The genuine exercise of freedom
of association was an indispensable condition for mean-
ingful social dialogue both at the enterprise and national
levels, and consequently for any relevant activity in the
world of work.

While the European Union acknowledged indications of
the renewed commitment of the Government towards its
international obligations, it was of utmost importance that
such steps were transformed into tangible practical pro-
gress in the near future. He expected that the Government
would continue in its current course of cooperating with
the ILO in order to ensure the full realization of freedom
of association and the right to organize for all workers in
Belarus. He also called on the Government to provide in
its next report on the application of the Convention all
relevant information to enable the Committee of Experts
to fully assess the situation in practice and the real impact
of the various measures adopted by the Government.

The European Union would continue to monitor closely
the situation in Belarus. He called upon the Government
to comply fully with all the recommendations of the
Commission of Inquiry without further delay.

The Government member of the United States noted that
since the Conference Committee last discussed this case
and since the observations by the Committee of Experts,
there had been some significant developments. Last
March, the Governing Body had been informed about a
tripartite mission and seminar in Minsk — organized
jointly by the ILO and the Government — that had permit-
ted a frank and open discussion of the trade union situa-
tion in Belarus and had led to the approval of a Plan of
Action for the implementation of the recommendations of
the Commission of Inquiry. She understood that in fur-
therance of the Plan of Action, the tripartite parties had
recently been examining questions relating to the registra-
tion of trade union organizations, the future development
of the legislation on trade unions and the application of
existing legislation. She noted that the Government con-
sidered that during the last year there had been radical
change and substantial progress in the implementation of
the Commission of Inquiry’s recommendations. She wel-
comed these developments and trusted that the Govern-
ment would continue to work closely with the ILO, as
well as its social partners, in carrying out all the measures
envisaged by the Plan of Action. However, she noted that,
until the Committee of Experts had assessed the latest
developments, she would continue to follow with concern
the state of freedom of association in Belarus, particularly
with regard to the registration of free and independent
trade unions. She looked forward to the day when full
respect for freedom of association was a reality in Bela-
rus, when there would no longer be barriers in law or in
practice to the right of all workers to associate, organize,
register unions and express their points of view without
threat of interference or reprisal. She hoped that day
would be soon.

The Employer member of Belarus said that, in the opin-
ion of employers in Belarus, the action taken by the Gov-
ernment to give effect to the recommendations of the
Commission of Inquiry to improve relations with workers
and to normalize the trade union situation had been con-
structive and had resulted in tangible improvements in the
situation with regard to social dialogue. The CDTU, as a
member of the National Council on Labour and Social
Issues (NCLSI), was a signatory of the general agreement
between the Government and workers’ and employers’
organizations. The NCLSI had discussed and reached
agreement on a number of social and economic issues and
was promoting agreement between all the parties on na-
tional issues. With support from the ILO, an Action Plan
had been developed with the support of employers’ and
workers’ organizations. The NCLSI had discussed several
issues, including problems relating to the registration of
trade unions and the means of overcoming difficulties
regarding trade union premises. Employers in the country
had also helped trade unions to find premises, which all
demonstrated the emerging culture of pluralism. They
particularly wanted to see the Government improve the
climate for enterprise activity. Belarus was a member of
the European Union Eastern Partnership Programme and
it was to be hoped that its membership would continue.
He emphasized that partnership with the European Union
was of great importance in developing the economy of
Belarus and in helping workers find employment, particu-
larly those who lived in deprived areas, such as the area
affected by the Chernobyl disaster. He therefore called on
the Conference Committee to encourage the Government
in its action, which would have a positive effect on work-
ing and living conditions.

The Worker member of Belarus said that the Govern-
ment was now taking action to give effect to the recom-
mendations of the Commission of Inquiry. Although it
was not yet implementing them in full, it was showing a
certain political will to do so and was making progress.
The considerable efforts that were being made were re-
flected in the written information provided by the Gov-
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ernment. The Government was now working closely with
all social partners, including all workers’ organizations
throughout the country. The seminar that had been held in
June 2008, with the participation of ILO representatives,
had been the first occasion on which all trade unions had
been able to attend and speak at such an event. It had also
offered them the opportunity to enter into discussions
with the authorities, including officials of the Ministry of
Labour and Social Protection, the Ministry of Justice and
the Office of the Public Prosecutor. Since then, social
partnership had developed to the extent that discussions
were full and free and the seminar organized in January
2009 had included representation of the ILO, the ITUC
and the IOE. An important step forward had been the Ac-
tion Plan adopted by the National Council on Labour and
Social Issues and a very broad range of social partners
had been involved in the preparation and implementation
of the Plan. For example, the last two sessions of the
Council for the Improvement of the Legislation in the
Social and Labour Sphere had considered a number of
important issues, such as the registration of trade unions
and the reinstatement of dismissed trade union activists.
The Government had subsequently taken a number of
measures to improve the process of the registration of
trade unions.

He further emphasized that the legislation respecting
the registration of trade unions applied to all trade union
organizations throughout the country. It was therefore
important to ensure that all the partners were represented
on the National Council on Labour and Social Issues,
including the CDTU. He urged all unions to work to-
gether, in particular for the formulation of the new na-
tional plan for the coming years, which had been receiv-
ing extensive coverage in the press. Although the situa-
tion was clearly not perfect, substantial progress had been
achieved and it was to be hoped that this would be recog-
nized by the ILO. Although all 12 of the recommenda-
tions of the Commission of Inquiry had not yet been im-
plemented, it was not possible to achieve everything
overnight. Belarus was now associated with the European
Union Eastern Partnership Programme, and it was impor-
tant that it became a full member of the Programme.
However, there was opposition in certain circles to the
inclusion of Belarus in the Programme, which was giving
rise to unwarranted criticism of the situation in the coun-
try.

In conclusion, he emphasized that the social partners
needed to work together to achieve full implementation of
the Convention. He therefore hoped that the Government
would help to improve and expand opportunities for trade
union participation in the country. He urged the Govern-
ment to allow the representatives of other trade unions to
participate in the work of the Council for the Improve-
ment of the Legislation in the Social and Labour Sphere.
He also called for workers’ organizations to be actively
involved in the negotiation of collective agreements and
he urged all trade union leaders to work together for the
implementation of the ILO’s recommendations to give
full effect to the Convention.

The Government member of the Bolivarian Republic of
Venezuela congratulated the Government representative
for the excellent description of his Government’s efforts
to implement Convention No. 87. He emphasized the
positive aspects that should be duly acknowledged by the
Committee. The Government had described in detail the
measures that indicated that there had been progress in
implementing the recommendations of the Commission of
Inquiry. In 2006, Belarus had taken action to strengthen
dialogue with social partners, including the establishment
of the tripartite National Council on Labour and Social
Issues and the Council for the Improvement of Legislation
in the Social and Labour Sphere, known as the Council of
Experts.
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At previous sessions of the International Labour Con-
ference, the Committee on the Application of Standards
had recognized the progress made by the Government of
Belarus; as had the Governing Body. At the 304th Session
of the Governing Body, in March 2009, the Report of the
Director-General referred to the tripartite seminar on the
implementation of the recommendations of the Commis-
sion of Inquiry, and which had been held in Minsk in
January 2009 with the participation of representatives of
the ILO, the ITUC and the IOE together with national
trade unions and employers’ organizations and high-
ranking government representatives. As a result of the
seminar, a government Action Plan had been developed
for the application of the recommendations of the Com-
mission of Inquiry in relation to trade union rights, which
had been adopted by the tripartite partners.

He considered that much progress had been made in
Belarus regarding its compliance with Convention No. 87,
as confirmed by many of the social partners. He empha-
sized that the Conference Committee should note in its
conclusions that this was a case of progress.

The Worker member of the Russian Federation said that
the Russian trade union movement as a whole was moni-
toring very carefully the manner in which the Government
was giving effect to the 12 recommendations made by the
Commission of Inquiry. He emphasized that there were
very close political, economic, social and cultural links
between the Russian Federation and Belarus, as well as
many human and family links, as many Russian workers
had relatives in Belarus. The protection of trade union
rights in both countries was therefore of great importance
to Russian trade unions. In the discussion of the case in
the Governing Body in March 2009, the Workers’ group
had expressed cautious optimism at the positive steps
taken by the Government. Russian trade unions were also
quite optimistic, as the system of social dialogue appeared
to have the support of all the trade unions in the country,
although the measures taken were as yet fragmentary and
needed to be pursued further. The legislation that was in
violation of the Convention had not yet been repealed and
therefore continued to limit collective bargaining and to
make it very difficult for trade unions in the country to
receive support from the international federations to
which they were affiliated. However, there had also been
positive changes and the Government and the social part-
ners, with ILO support, had adopted an Action Plan,
which was a type of road map, and confirmed the inten-
tion of the authorities to solve the problems under discus-
sion. The action taken needed to be carefully examined by
the ILO supervisory system and it was to be hoped that
the Action Plan would be developed in detail and would
result in the full implementation of the recommendations
of the Commission of Inquiry, to which effect had not yet
been given. In conclusion, he urged the Government to
use the various anniversaries that were currently being
celebrated, including the 60th anniversary of the adoption
of Conventions Nos 87 and 98, and the 90th anniversary
of the ILO, as a stimulus to help it achieve fuller and
more rapid implementation of the ILO’s recommenda-
tions.

The Government member of the Russian Federation
thanked the Government representative for the informa-
tion provided on the action that was being taken for the
implementation of the Convention. As in the discussions
of the case in the Governing Body sessions in November
2008 and March 2009, it was evident that clear and sub-
stantial progress was being made in the implementation of
international labour standards, and particularly Conven-
tion No. 87 and the recommendations of the Commission
of Inquiry. Dialogue was now being developed with all
social partners on a range of issues, including the imple-
mentation of the ILO’s recommendations in the present
case. Work was being carried out for the development of
new legislation respecting trade unions which took into



account the recommendations of the ILO and the opinions
of the social partners. The Government was continuing its
cooperation with the ILO and a tripartite seminar had
been held in January on freedom of association, social
dialogue and the implementation of the recommendations
of the Commission of Inquiry. ILO specialists had par-
ticipated in the formulation of the Action Plan that had
been approved by the Council for the Improvement of the
Legislation in the Social and Labour Sphere. The Council,
the membership of which included representatives of in-
dependent trade unions, had held two sessions recently in
which it had examined issues including the registration of
trade unions, employment of the dismissed trade union
activists and the prospects for the development of new
legislation respecting trade unions. Several decisions had
been taken. The procedures had been improved for the
registration of primary-level trade unions and certain dis-
missed trade union activists had been reinstated. Substan-
tive progress had therefore recently been achieved on the
basis of social partnership. The Government had entered
into sincere and constructive cooperation with the ILO as
it had repeatedly demonstrated through its actions.

The Government member of Cuba noted that the activi-
ties carried out in 2008 with the ILO were of particular
interest and that, in addition to the tripartite seminars that
had been organized, a general agreement had been con-
cluded for 2009 and 2010, which applied to all the trade
unions and employers in the country, regardless of their
affiliation. The tripartite seminar held in Minsk on the
implementation of the recommendations of the Commis-
sion of Inquiry had been attended by the representatives
of the Government, trade unions and employers, and had
been monitored by a tripartite mission of the ILO, the
ITUC and the IOE.

The National Council on Labour and Social Issues,
which was a tripartite institution with broad representa-
tion of government bodies, employers and workers, had
approved the action plan that had been developed by the
Government and the ILO in consultation with the social
partners for the implementation of the recommendations
of the Commission of Inquiry. The Plan established a
mechanism to protect trade union rights and entrusted the
Council with a fundamental role in improving labour leg-
islation. It should be emphasized that several trade union
organizations had been registered and that, according to
the Government, positive solutions were being sought for
an organization that had encountered difficulties with its
registration. Another set of activities had been carried out
in the course of this year, which demonstrated the Gov-
ernment’s concern to give effect to the recommendations
of the Commission of Inquiry and reflected the concerted
views of the employers and workers.

She considered that the Government had taken positive
steps, both in practice and with a view to the preparation
of legislation setting out the principles of Convention No.
87, and that a process was being undertaken for dialogue
and for the establishment of a tripartite body accepted by
all parties concerned, which should be emphasized in the
conclusions of the Committee.

The Government member of China thanked the Govern-
ment representative for the information provided. Since
2005, the Government had been taking effective measures
to improve the implementation of the recommendations of
the Commission of Inquiry, which had resulted in signifi-
cant progress, which should be fully recognized by the
Committee. While the ILO and the Government continued
to cooperate and mutual trust and dialogue continued to
be strengthened, the issues relating to the implementation
of the Convention would be resolved.

The Government member of Canada thanked the Gov-
ernment representative for the information provided. Not-
ing with appreciation the statements made on behalf of
the European Union and the United States, he said that his
Government was concerned at the Government’s contin-

ued disregard for international appeals to respect human
rights and democratic principles, including the rights of
workers to form and join organizations of their own
choosing. Although there had been some progress since
the last Conference, including the convening of the Tri-
partite Council for the Improvement of Legislation in the
Social and Labour Sphere and tripartite seminars had been
organized, there were still many entrenched legal and
bureaucratic obstacles preventing the registration of trade
unions and the exercise of their legitimate activities, in-
cluding the organization of meetings free from interfer-
ence by the public authorities. His Government would
continue to work with other ILO members to encourage
reform in Belarus and he called upon the Government to
continue to strengthen tripartite cooperation and to bring
its law and practice into full conformity with the Conven-
tion. He urged the Government to fully implement the
recommendations of the Commission of Inquiry and
hoped that the ILO would continue to support the Gov-
ernment to bring about tangible results in practice.

An observer representing the International Trade Union
Confederation (ITUC) recalled that Case No. 2090 had
been under examination in the ILO for almost ten years.
But for the first time there appeared to be the hope of light
at the end of the tunnel. The previous year, the Confer-
ence Committee had reached a compromise with the Gov-
ernment, which had proved to be a good decision. The
problem of trade union rights had come into being many
years ago and the efforts of the Ministry of Labour on its
own had not been sufficient to resolve it. While a plan of
action to give effect to the ILO’s recommendations had
been developed by the Government jointly with the ILO,
the ITUC and the social partners, and steps had been
taken to implement it, the recommendations of the Com-
mission of Inquiry were still not fully implemented. Un-
ions and their members were still under pressure and anti-
union discrimination still existed. The Government’s in-
tention to resolve the problem of activists dismissed for
their trade union activities was important and it was also
essential to remove the mechanisms and practices of anti-
union discrimination and to guarantee that members of
independent unions were not subject to pressure by the
administration of enterprises. If it was important for the
Government to start taking measures to overcome the
refusal to register independent union organizations, it was
even more important to remove the reasons for which
such organizations disappeared. The requirement of pre-
vious authorization for the establishment of trade unions
needed to be abolished.

He added that, in violation of the existing laws, em-
ployers refused to conclude collective agreements with
independent unions in certain cases and put pressure on
their members. Moreover, the Office of the Public Prose-
cutor and the courts ignored violations of the rights of
independent trade unions. The existing legislation made it
impossible in practice to organize meetings, marches,
demonstrations, picketing and other actions to defend
trade union rights. Real progress could only be achieved
when ILO principles of freedom of association were fully
implemented and workers could freely establish and join
the organizations of their own choosing, without fear of
reprisals. While considering that the Government was
demonstrating a certain level of political will in develop-
ing an action plan with the social partners, he emphasized
the importance of achieving tangible results in the near
future.

The Worker member of China noted the information
provided by the Government representative and indicated
that he had followed closely the issue of the implementa-
tion of the Convention in Belarus and the progress that
was being made. He therefore hoped that the Government
would strengthen its cooperation with the ILO with a
view to safeguarding trade union rights and achieving
decent work for the workers of the country.
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The Government representative of Belarus thanked all
the speakers and emphasized that his Government was
very open to dialogue and to discussing any issues raised.
The interventions during the discussion would be exam-
ined and used to guide the action that would be taken in
the future. The success of social partnership depended
greatly on full trust being established between all the par-
ticipants. Experience in the country had shown that many
issues were less difficult to address because of the posi-
tive participation of the social partners, who had been
fully involved in preparing and approving the action plan
and who were continuing to consider the issues that arose
and to take action on them together. He emphasized that
all the participants in the Council for the Improvement of
the Legislation in the Social and Labour Sphere partici-
pated as independent members and had the right to ex-
press their own views in full freedom. However, they had
developed a common position and had all approved the
Action Plan and were working together for its implemen-
tation. The Government was demonstrating its willingness
to work with all parties and, on the basis of social partner-
ship, to develop legislation for the implementation of
Conventions Nos 87 and 98 and to address and resolve all
outstanding problems in this respect. It could therefore be
seen that work had been carried out steadily and logically
on a step by step basis. The Government had held consul-
tations at every stage and had therefore kept all its prom-
ises to the Conference Committee and to the social part-
ners. It was also working on further proposals to be put to
the social partners. It had worked in close cooperation
with the ILO, which had contributed to the organization
and financing of the tripartite seminar held in January, in
which ILO experts had played a very active role. His
Government greatly appreciated the support provided and
hoped that it would be continued. He recalled that when
the present case had been examined by the Conference
Committee the previous year, that had been the first occa-
sion on which it had not been set out in a special para-
graph of the Committee’s report. For the Government and
the social partners this had provided a clear indication that
the ILO supported the efforts that were being made to
improve the situation and all partners had stepped up their
efforts, achieving substantive progress in the implementa-
tion of the recommendations of the Commission of In-
quiry. The Conference Committee therefore had it within
its power to encourage all those involved to make yet
further progress.

The Employer members indicated that the Government
deserved credit for the rapid and constructive action taken
since the last Conference and the step by step approach
adopted to the improvement of the situation. However,
they were not reassured that all the recommendations of
the Commission of Inquiry would be implemented in the
near future. At the very least, the Government should be
called upon to provide a detailed report in time for the
next session of the Committee of Experts, which should
include a copy of the Action Plan. They therefore encour-
aged the Government to keep up its positive efforts and
attitude and to continue taking action for the sustainable
implementation of the Convention.

The Worker members indicated that there was no ques-
tion of concluding that significant progress had been
achieved, which would leave the impression that all the
2003 recommendations had been given effect. A mecha-
nism had been established, as emphasized by many
speakers, which constituted a first small step, but much
remained to be done in practice. The Worker members
hoped that the Government would take this measure and
develop it in conformity with the Convention, where nec-
essary with ILO technical assistance. Although little was
needed for this mechanism to work well, what was lack-
ing was of utmost importance. The Council for the Im-
provement of the Legislation in the Social and Labour
Sphere needed to develop a road map setting out transpar-
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ent procedures of which all trade unions without excep-
tion were informed and which included the following: the
establishment of a timeframe for the investigation of
complaints concerning the refusal of trade union registra-
tion and anti-union discrimination which offered guaran-
tees of legal security and transparency; laying down rules
concerning the timely processing of complaints; and
compliance with tripartite procedures by ensuring the
involvement of the increasingly independent social part-
ners. They stated that the Government should be asked to
provide a report on the operation of the Council in prac-
tice, in particular with regard to the items mentioned
above, for examination by the Committee of Experts at its
next session, including detailed statistics on the registra-
tion of trade unions and on cases of complaints for anti-
union discrimination, requested previously.

Conclusions

The Committee took note of the written and oral informa-
tion provided by the Government representative, the Deputy
Prime Minister, on the recent steps his Government had
taken to implement the recommendations of the Commission
of Inquiry and the discussion that followed.

The Committee noted the detailed information provided
by the Government representative in relation to the devel-
opments since the discussion of this case last year and ob-
served with interest the cooperation with the ILO in this
regard.

The Committee took note of the seminar on anti-union
discrimination held in Minsk in June 2008 and welcomed the
fact that it provided for an open and frank discussion of the
trade union situation in Belarus. The Committee further
welcomed the outcome of a tripartite seminar on the imple-
mentation of the Commission of Inquiry’s recommendations
organized jointly by the ILO and the Government of Belarus
in January 2009. It welcomed in particular the plan of action
to implement the recommendations of the Commission of
Inquiry subsequently adopted by the tripartite National
Council on Labour and Social Issues.

The Committee further noted with interest that pursuant
to the plan of action, the Council for the Improvement of
Legislation in the Social and Labour Sphere evolved into a
fully tripartite body where trade unions could raise their
concerns and that the Council’s composition now included
three representatives of the Congress of Democratic Trade
Unions (CDTU). The Committee noted the detailed informa-
tion provided by the Government on the two sittings of the
Council at which it had discussed issues of trade union regis-
tration, dismissals of trade union members and the need for
consultations with the social partners concerning further
development of trade union legislation. The Committee un-
derstood that members of the Council had been invited to
submit concrete proposals for legislative amendment by
1 July 2009 for the Council’s consideration.

The Committee also noted with interest that the CDTU is
now a party to the General Agreement for 2009-10 and that
the Government had reduced by ten times the price of rent
for trade unions irrespective of their affiliation, a matter
which had given rise to an additional impediment for meet-
ing the legal address requirement necessary for registration.

The Committee considered that the measures undertaken
by the Government and the will demonstrated by the Minis-
try of Labour and Social Protection, now given further force
in the statement by the Deputy Prime Minister, to address
the outstanding recommendations of the Commission of
Inquiry constituted certain progress which, if sustained and
transformed into tangible advances towards freedom of as-
sociation in practice, could become an important contribu-
tion towards the application of the Convention. The Com-
mittee expressed its concern, however, that these steps might
remain only a matter of process and not give rise to substan-
tive improvements. In this regard, the Committee noted with
regret that there were as yet no concrete proposals to amend
Presidential Decree No. 2 dealing with trade union registra-



tion, the Law on Mass Activities, and Presidential Decree
No. 24 concerning the use of foreign gratuitous aid. The
Committee considered that in light of the allegations that
independent trade unions continued to experience difficul-
ties in practice with registration and anti-union discrimina-
tion, the amendments requested by the Commission of In-
quiry in this regard remained necessary.

In light of the continued commitment to social dialogue
expressed by the Government, the Committee encouraged
the Government to redouble its efforts to ensure full free-
dom of association in close cooperation with all the social
partners and with the assistance of the ILO. In particular,
the Committee requested the Government to prepare a
clear, time-bound plan for the full implementation of all of
the Commission of Inquiry’s recommendations, including
transparent procedures for the participation of all trade
unions and aimed at the elimination of all remaining mecha-
nisms and practices used to intimidate and persecute work-
ers who wished to organize in independent trade unions. It
requested the Government to furnish information on the
progress made in this regard as well as on any further devel-
opments to the Committee of Experts at its meeting this year
and expected that it would be in a position to note significant
progress with respect to all remaining matters at its meeting
next year.

COLOMBIA (ratification: 1976)

A Government representative said that the Government
of Colombia valued the spaces for dialogue which made it
possible to analyse the situation in the country in an ob-
jective manner, including its achievements and deficien-
cies, and propose actions intended to continue strengthen-
ing institutional capacities and public policies with a view
to making progress in ensuring the respect for the rights
and well-being of the entire population.

As in 2008, Colombia had agreed to provide informa-
tion on the developments that had taken place in the past
year and listen to the contributions that the delegations
wished to propose. The Colombian Government ex-
pressed its gratitude for this opportunity and wished to
provide an update on the progress made in applying Con-
vention No. 87, which the Committee of Experts had re-
ferred to in its 2009 report as a case of progress. The
Committee of Experts had indicated its satisfaction with
the measures adopted by the Government on matters re-
lated to freedom of association, protection of leaders of
trade unions and their affiliates, the fight against impunity
and the investigation of human rights violations against
trade unionists.

She added that the ILO Committee on Freedom of As-
sociation (CFA) had recognized the above in its examina-
tion of Case No. 1787, and had indicated that significant
progress had been made in respect of violence. With re-
gard to the recommendations made by the CFA, she indi-
cated that her Government had submitted the relevant
replies and the information requested.

The Government could not fail to recognize that the
violence that had been affecting the country for more than
four decades had had an impact on the trade union move-
ment, which was why it had spared no efforts to
strengthen the effectiveness of protection programmes
covering the unionized as well as other vulnerable popula-
tions. The Government continued to work tirelessly to
overcome the causes of violence, mainly drug trafficking
and other activities connected to drug trafficking, and
other forms of organized crime, by means of which the
illegal armed groups financed themselves so as to commit
terrorist acts.

In the past seven years, as a result of the Democratic
Security Policy, the overall homicide rate among the Co-
lombian population had been reduced by 44.1 per cent
and the rate of homicides against trade unionists had
fallen by 81 per cent. As of 3 June 2009, a total of
6,722 homicides had been committed in the country, 14 of

which were of persons linked to the trade union move-
ment. On this date in 2008, there had been 22 homicides
of unionized persons; in 2002, there had been 116 assas-
sinations of trade unionists.

According to trade union centres, there had been
17 violent deaths of trade unionists in 2009. It was appro-
priate to note that there were often discrepancies between
the official statistics and those reported by workers’ or-
ganizations. In the Government’s view, working together
to agree on methodologies to improve the measurement
methods could only strengthen their abilities to diagnose
and deal with a phenomenon to be eradicated. The
speaker emphasized that the problem concerned human
lives, and so deserved the Government’s full attention and
condemnation.

She proposed that, in the framework of the Tripartite
Agreement and with ILO assistance and cooperation,
workers, employers and the Government explore ways to
make progress in reaching agreement on methodology.

With regard to the progress made in the investigation of
cases of human rights violations against trade unionists,
she indicated that since the conclusion of the Tripartite
Agreement on Freedom of Association and Democracy, in
the framework of the 95th Session of the International
Labour Conference in June 2006, significant progress had
been made, as was evidenced by the number of sentences
imposed in the past three years.

The supplementary work by the Office of the Attorney-
General, through the specialized sub-unit to address cases
of violence against trade unionists and the Higher Council
of the Judiciary, which established three permanent tribu-
nals exclusively dedicated to investigating crimes against
trade union members, had strengthened the actions of the
Colombian State to combat impunity, making it possible
to clarify facts and bring the perpetrators of these crimes
to justice. Since 2002, significant progress had been made
in investigating such cases. Up to now, 188 judgements
had been delivered, 75 of which were related to crimes
committed in 2008, and as a result, 291 persons had been
convicted and 175 were in prison. With regard to homi-
cides of unionists committed in 2009, three persons had
already been arrested. The sentences given up to now for
crimes committed in 2008, indicated that the deaths of
unionized workers had been the result of the same factors
as those resulting in deaths in the Colombian population
as a whole, that is, general delinquency, theft or personal
reasons.

The actions taken to combat impunity supplemented the
measures adopted as part of the policy to protect and en-
sure workers’ rights through the protection programme,
by means of which security schemes were provided to
populations that had felt threatened or vulnerable owing
to the situation of violence the country had been experi-
encing. In 2009, a total of US$45 million had been budg-
eted in the national budget for the populations covered by
this programme, including the unionized population.

With respect to labour standards, the Government fol-
lowed the principles enshrined in the ILO Constitution in
matters related to the adoption of the necessary measures
to give full effect to ratified Conventions. In this respect,
labour standards had to be applied both in law and in
practice. To this end, Colombia had followed a sustained
process of harmonization to bring its legislation into con-
formity with the spirit and letter of the international la-
bour Conventions it had ratified, thus reaffirming its full
commitment to fundamental principles and rights at work.

In 2008, for the sake of strengthening the struggle to
end the violence that was affecting trade union organiza-
tions as well as the population as a whole, the Govern-
ment had submitted a bill to Congress intended to in-
crease the length of sentences and prescription for the
murder of a trade union member. This bill increased the
penalty for preventing or intervening in the exercise of the
right to organize. The speaker indicated that the status of
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the approval process of the bill was well under way with
only one debate left, that in the Senate Plenary, before its
final submission for presidential approval and subsequent
application.

Furthermore, in 2008, Act No. 1210 was enacted, which
granted judges the power to declare illegal strike actions
or collective work stoppages that failed to respect the law.
By virtue of this legislation, such a declaration fell now
within the competence of the Labour Chamber of the
Higher Court, and no longer that of an administrative au-
thority. Likewise, the Substantive Labour Code had been
amended, under which formerly a compulsory arbitration
tribunal could be convened under the competency of the
Ministry of Social Protection, 60 days after the beginning
of a strike. Currently a request to submit a complaint to an
arbitration tribunal had to come from both parties, em-
ployers and workers alike; this had solved another of the
legislative discrepancies contradicting international labour
standards, in accordance with the recommendations made
by the Committee of Experts.

The Ministry of Social Protection had competent
mechanisms for inspection, supervision and monitoring
that made it possible for workers to lodge complaints
throughout the entire national territory whenever they felt
their labour rights were being violated.

With the help of the United States Agency for Interna-
tional Development (USAID), a preventative inspection
strategy was being formulated to strengthen the function-
ing of the organic structure of the Territorial Administra-
tion of the Ministry of Social Protection, including in es-
sential sectors of the economy, and to review the activities
of the labour inspectors. In this respect, since the issuing
of Decree No. 1294 of 2009, 212 new posts had been cre-
ated in the Inspection and Monitoring System, of which
135 were labour inspectors. Among these posts, 95 would
be filled in 2009 and 40 in 2010.

With respect to associated work cooperatives, Act No.
1233 had been enacted in 2008, stipulating the structural
elements of social security contributions and creating spe-
cial contributions under the responsibility of the Associ-
ated Work Cooperatives and Pre-cooperatives. The same
Act prohibited the payment of wages below the minimum
wage and the use of the minimum wage as a bargaining
point in labour negotiations. Furthermore, Decree No. 535
of 2009, had been issued, which provided for the proce-
dures and bodies to develop the consultation processes in
state entities, giving priority to dialogue as a means to
address working conditions in the public sector and to
regulate employer—worker relations in public entities.
This Decree had opened a new chapter in the right to col-
lective bargaining for public employees in Colombia. This
Decree had already brought concrete and satisfactory re-
sults, as consultation processes had taken place in the
District of Bogota, in the Ministry of Social Protection
and the Ministry of Education, and an agreement had been
concluded with the Colombian Federation of Educators
(FECODE).

With respect to registering trade unions, in 2008 the
Constitutional Court had ordered the Ministry of Social
Protection to accept the submission of new trade union
organizations as well as amendments to their statutes.
These orders were being fully met.

The Government emphasized the importance of social
dialogue as a fundamental tool for strengthening labour
relations, and reiterated its will and commitment to en-
courage existing tripartite spaces, improving their proce-
dures and establishing the bases for concluding agree-
ments and achieving tangible results in the medium term.

In 2009, regular meetings had been held with the Na-
tional Consultation Commission on Labour and Wages
Policies, under the leadership of the Minister of Social
Protection, with a view to analysing the impact of the
global economic and financial crisis on employment in
the country.
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The speaker underscored the work done by the ILO rep-
resentative in Colombia in implementing the Tripartite
Agreement, which had facilitated the reactivation of the
Special Commission for the Handling of Conflicts Re-
ferred to the ILO (CETCOIT). In the Government’s opin-
ion, this was a valuable opportunity that had to be
strengthened to help resolve labour conflicts involving the
social partners in Colombia, prior to submitting them to
the relevant bodies of the ILO. Equally important were
the actions taken in the framework of the Inter-
institutional Commission for Human Rights, in which the
investigative bodies, the Government and trade unions
participated to analyse and follow-up cases of violence
against leaders of trade unions and their affiliates.

The Government was firmly committed to the consoli-
dation and strengthening of these opportunities for dia-
logue and was ready to dedicate all the additional efforts
required to ensure the achievement of better results. To
this end, some of the cooperation projects that were being
carried out in the framework of the Tripartite Agreement
were envisaging the realization of an assessment of the
situation in these opportunities for dialogue, with a view
to strengthening them and thereby facilitating the conclu-
sion of agreements.

The technical cooperation programme was an essential
element in the development of the Tripartite Agreement
and therefore the support of the ILO had been essential,
through its headquarters in Geneva, its Regional Office in
Lima and its permanent representative in Colombia. Since
the establishment of the ILO representation in Bogota, the
social partners had made continuous efforts to move the
programme’s activities forward and adequately follow-up
the projects by means of periodic tripartite meetings.
These projects had been financed for the most part by the
Colombian Government, some of the resources having
come from the assistance programmes of the governments
of Canada and the United States. For purposes of continu-
ing to implement the cooperation programme, the Gov-
ernment had already budgeted resources for the current
year and was negotiating additional resources for 2010.

The speaker reiterated that the Government was willing
to dialogue, with an indelible spirit of openness and an
unwavering commitment to continue making efforts to
work every day for the improvement of living conditions
for the entire population and to guarantee respect for the
rights of all its citizens, including unionized workers. In
this spirit, it appreciated the suggestions made in a con-
structive manner and which helped to keep reinforcing the
institutions and policies intended to achieve these goals.

In conclusion, she indicated that the Government ap-
preciated the Committee of Experts having recognized
Colombia as a case of progress. This encouraged her
Government to continue to move forward along the path
drawn by the signing of the Tripartite Agreement and to
continue to seek agreement, notwithstanding the concep-
tual differences that might occur between the social part-
ners.

The Worker members thanked the representative of the
Government of Colombia for the information provided.
They recalled that in 2008 the Committee on the Applica-
tion of Standards had concluded its consideration of this
case by expressing its concern about the increasing acts of
violence against trade unionists. The Committee had
asked the Government to continue to strengthen existing
measures of protection and ensure that investigations of
the murders of trade unionists could be carried out
quickly. In addition, an increase in the resources neces-
sary to fight impunity had been required, including, in
particular, the appointment of additional judges special-
ized in treating cases of violence committed against trade
unionists. All these measures were seen as essential for
the trade union movement to carry out its activities and
develop in a climate free of violence. The Committee had
also noted the Government’s statement that dialogue was



continuing on several topics, such as essential public ser-
vices, cooperatives, and the strengthening of the inspec-
torate. It had expressed the hope that various legal provi-
sions would be adopted, in accordance with the Conven-
tion, so as not to deprive workers of freedom of associa-
tion and collective bargaining and to guarantee the right
to establish organizations of their choice, including in the
public sector, without prior authorization, and the right to
become affiliated to these organizations. Finally, the
Committee had considered that the strengthening of the
ILO presence in Colombia was needed to facilitate the
effective implementation of the Tripartite Agreement of
20006, and had requested a detailed report on all the issues
mentioned above for the session of the Committee of Ex-
perts in November—December 2008.

The Worker members noted that in the last report of the
Committee of Experts, Colombia appeared as a case of
progress relating to the application of Convention No. 87.
In 2008, the Government of Colombia stated in the
Committee that “talking about a case in progress required
an objective analysis to be carried out in order to look for
mechanisms which would allow progress to be made on
the subject that should interest and bring together every-
one: the improvement of the labour conditions in Colom-
bia. This exercise made it necessary to recall and face the
past, look at and analyse the present and project into the
future the efforts that should continue to be made ...”. The
Worker members could not but agree with this statement.
One year after these promises and three years after the
conclusion of the Tripartite Agreement and the high-level
mission, it was time to take stock of the development of
the situation that had lasted for more than 20 years. Yet,
this year again, one had to speak of murders, impunity
and associated work cooperatives, as well as of the activi-
ties of the ILO Office in Colombia, which started in 2007,
but were currently stalled since the ILO representative
was called back to ILO headquarters. At this stage, the
Worker members indicated that they would focus on a
number of points raised in the report of the Committee of
Experts.

Regarding trade union rights and civil and political lib-
erties, it was true that in 2007, as part of its programme to
protect persons under threat, the Government allocated
US$13 million, on a total budget of US$40 million, to
protect members of the trade union movement, represent-
ing 20 per cent of the beneficiaries of this programme.
According to the report of the Committee of Experts in
2008, the budget was estimated at US$45 million and in
June 2008, 1,466 trade unionists had benefited, or 18 per
cent of the beneficiaries. In addition, a system of theoreti-
cally mandatory reporting intended for the Administrative
Department of Security was put in place relating to the
risks faced by trade unionists and their protection and a
virtual network had to be established to manage the risk
alerts in real time. However, the report of the Committee
of Experts noted also that the number of murders of union
leaders and union members had increased. Colombia re-
mained one of the most dangerous countries for those
who claimed the free exercise of the right of association
and this right was thwarted by both public authorities and
by some employers. Forty-eight trade unionists were
murdered in 2008, and there were already 17 murders of
trade unionists reported between 1 January and 12 May
2009. The Worker members urged the Government and
employers to do everything possible to stop all forms of
persecution against trade unions and their members. Ef-
fective social dialogue with free and responsible trade
unions was essential to lift the country out of economic
crisis and a development factor for sustainable economic
growth. This had been recognized by many speakers dur-
ing the discussions that took place last week. The Worker
members underlined that Colombia could not be an ex-
ception on this point.

As for the fight against impunity, the three national
trade union centres recognized the efforts of the Attorney-
General’s Office to advance the investigation of cases of
fundamental rights violations of trade unionists. However,
although a sub-unit was created to prosecute and punish
homicides against trade unionists since 1986, a slowdown
in investigations had been observed. In addition, the mo-
tivation of certain judgements was ambiguous and created
confusion between the real nature of the acts that were
perpetrated, which were related to the exercise of freedom
of association, and crimes of passion or common law.
Criminal investigations in respect of acts against freedom
to organize and freedom of association as referred to in
section 200 of the Penal Code, showed that this law was
poorly applied and did not produce the desired results.
While some positive results had been recorded on the
level of the judiciary and the Office of the Attorney-
General, the Worker members regretted that the rate of
impunity in cases of violations of the rights of trade union
leaders and workers was still 96 per cent. According to
the information available between 2008—09, the Attorney-
General’s office recorded no significant progress in ongo-
ing criminal investigations. Of the 2,707 murders reported
by the trade union organizations, only 1,119 had been
subject of police investigation and 645 were the subject of
legal proceedings. This meant that in half of the cases, no
physical perpetrator had been identified, not to mention
the persons behind the assassination.

The Committee of Experts noted the establishment of
the Inter-Institutional Commission on the Human Rights
of Workers, which met on 29 July 2008. The Worker
members did not dispute that workers’ representatives had
participated in the work of this Commission, but regretted
that the implementation of the planned actions took too
long. One could not contend oneself with purely cosmetic
answers, in the face of the real problems of trade union-
ism in Colombia. The answer lay in effective compliance
with social dialogue in practice through its two basic
components: freedom of association and the right to col-
lective bargaining.

The report of the Committee of Experts did not raise
many points regarding workers’ cooperatives and other
forms of outsourcing that undermined the right to decent
work. In 2006, the Government passed a legislative de-
cree banning the use of cooperatives as intermediate or
agencies for temporary work, and today, new laws on
social security and minimum wage were announced.
When workers performed their tasks, as part of a relation-
ship of subordination, which fell within the ordinary
framework of enterprise activities, they should be treated
as employees under a genuine employment relationship
and thus had to be accorded the right to join a trade union.
In reality however, constant violations of the provisions
of Conventions Nos 87 and 98 de facto reinforced the
activities of cooperatives.

The Worker members also denounced practices already
reported in 2008 and that were ongoing, such as the col-
lective pacts, or the voluntary benefit plans (planes de
beneficio voluntario) by which employers provided cer-
tain benefits, such as a slight wage increase to workers
who renounced the right to unionize or enjoy collective
bargaining coverage. The Colombian Constitution and
national legislation referred to the principle of dialogue
and consultation to promote good relations between em-
ployers and workers, to resolve collective labour disputes,
and to reach agreement on policies on wages and condi-
tions of work. However, despite these legislative moor-
ings, social dialogue was not effective and the proposed
reforms were without consulting the unions. Accordingly,
the Worker members urged the Government to prove its
good will by implementing an effective social dialogue in
both the public and the private sector.

Regarding legislative matters, the Committee of Experts
noted in its latest report that it had been commenting on
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the application of Articles 2, 3 and 6 of Convention
No. 87 for several years without any real result. It, how-
ever, noted with satisfaction the developments on a very
limited point concerning Article 3, paragraph 2, of the
Convention — that the law entrusts to the judicial authority
exclusively, as part of a preferential procedure, the right
to declare a strike illegal. The three trade union centres of
Colombia welcomed with interest this legislative change
and hoped that, in this area, the jurisprudence of the
courts would follow that of the CFA.

As regards the remaining matters, the comments of the
Committee of Experts confirmed issues already raised in
the past that have remained unanswered to this day. Ac-
cording to the Worker members, legislative changes had
certainly been made, but only with respect to an isolated
point; furthermore they had yet to be proven as far as their
practical application was concerned. They therefore ques-
tioned whether the inclusion of this case in the list of
“cases of progress” was justified, in relation to other cases
included in that list and the criteria set by the Committee
of Experts in 2005. Indeed, one was still far from saying
“the problem is solved” within the meaning of these crite-
ria. In the specific context of Colombia, a legislative
amendment cannot be assessed outside the context estab-
lished by the killings, human rights abuses and persistent
impunity. This case was not self-evidently a case of pro-
gress; positive developments had occurred, but the
Worker members remained very concerned.

The Employer members commended the Government
for choosing to be the first to appear before the Commit-
tee this year and for the statement delivered by the Deputy
Minister of Social Protection. They noted the information
provided on the decline of the overall number of murders
and especially the murders of trade unionists. One murder
was a murder too much, and although there had been sub-
stantial improvements, people from all walks of life con-
tinued to face risks. The Government had provided infor-
mation on the increase of prosecutions, and the adoption
of laws, and judicial decisions concerning cooperatives,
the registration of trade unions and the resolution of dis-
putes where there was a collective bargaining impasse.
These changes appeared recent and the Committee of
Experts, in its fact-finding role, would have to give an
appreciation of these legal developments which appeared
very positive. The Government had also given positive
indications on social dialogue.

This case was the only one on the list of cases where
the Committee of Experts had expressed its satisfaction
on any aspect of the case. Progress was defined in the
Merriam-Webster Dictionary as a forward or onward
movement (as to an objective or to a goal) or as a gradual
betterment, especially the progressive development of
humankind. Similarly, the Cambridge Dictionary defined
progress to mean advancement to an improved or more
developed state, or to a forward position. Although there
was still much to do to bring Colombia into full compli-
ance with the Convention, the Government had taken
steady, meaningful positive steps over the past decade.

Over the years, the Employer members had taken a
principled approach to addressing this case. Until 2005,
this case had been discussed for 25 straight years without
interruption in the context of the longest running civil
war. During those 25 years, limited progress had been
made. In February 2000, a direct contacts mission had
been sent to Colombia followed by the Governing Body
appointing a Special Representative of the Director-
General in 2001 and authorizing a technical cooperation
programme in 2003. In 2005, an historic Tripartite
Agreement had been reached at the ILO Conference and
this Committee had given the Colombia tripartite delega-
tion a standing ovation. At the 2005 session of the Inter-
national Labour Conference, Colombia had agreed to ac-
cept a High-level tripartite visit of the Chairperson of the
CFA and the Employer and Worker Vice-Chairpersons of
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this Committee. They had been allowed full access and
transparency during this visit including a meeting with the
President. On 1 June 2006, a Tripartite Agreement on
Freedom of Association and Democracy had been signed
in Geneva with the purpose of strengthening protection of
fundamental rights — in particular, protection for trade
union leaders, trade union freedoms, freedom of associa-
tion and promotion of decent work. To facilitate the im-
plementation of this agreement, the Office had established
a permanent office in Bogota. During the 2007 session of
the International Labour Conference, a high-level mission
had been established to identify the additional needs in
order to guarantee the effective implementation of the
Agreement and the technical cooperation programme in
Colombia. The high-level mission had visited Bogota in
November 2007 and made a very positive report to which
there had been no opposition in the Governing Body.

The main issues raised by the Committee of Experts in
this case concerned the situation of violence and impunity
as well as certain legal and legislative matters against the
background of several decades of continuous civil war.
Since 2001, the level of violence against trade unionists
had declined substantially along with the overall rate of
homicides. It was important to note that the targets were
not only trade unionists but also teachers, judges and
other prominent personalities in society. Last year, this
Committee had been concerned about the increase in trade
union violence in 2008. The Committee of Experts noted
in its latest report that the protection budget had increased
by US$43 million, with 30 per cent of it going exclusively
to trade union member protection. The CFA in its 353rd
Report in Case No. 1787, had said that “With regard to
acts of violence in particular, the Committee observes that
considerable progress has been made in combating vio-
lence.” The Committee of Experts this year and last year
noted that the Colombian central unions acknowledged
the increased efforts of the Attorney-General to secure
prosecutions and convictions. From just one verdict in
2000, there had been 76 in 2008. In line with the Commit-
tee of Experts’ comments, the Government should con-
tinue these efforts as a matter of urgency through the sys-
tematic work of prosecutors and judges. The Employer
members expressed the hope that these measures would
lead to improvements in tackling the situation of impu-
nity.

With regard to the legislative matters raised by the
Committee of Experts, one important issue was the inap-
propriate use of cooperatives, an issue that had been fo-
cused upon by the high-level tripartite visit to Colombia
in 2005. As the Committee of Experts pointed out, em-
ployees in such circumstances should be treated as regular
employees with the same terms and conditions of em-
ployment and eligibility to join a trade union. The Em-
ployer members took note of the proposed 2007 Decree
intended to level the playing field on this issue as men-
tioned by the Government, and asked t