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Foreword

The Conference Committee on the Application of Standards, a standing tripartite
body of the International Labour Conference and an essential component of the ILO’s
supervisory system, examines each year the report published by the Committee of Experts
on the Application of Conventions and Recommendations. Following the technical and
independent scrutiny of government reports carried out by the Committee of Experts, the
Conference Committee provides the opportunity for the representatives of governments,
employers and workers to examine jointly the manner in which States fulfil their
obligations deriving from Conventions and Recommendations. The Officers of the
Committee also prepare a list of observations contained in the report of the Committee of
Experts on which it would appear desirable to invite governments to provide information
to the Conference Committee, which examines over 20 individual cases every year.

The report of the Conference Committee is submitted for discussion by the
Conference in plenary, and is then published in the Provisional Record. Since 2007, with
a view to improving the visibility of its work and in response to the wishes expressed by
ILO constituents, it has been decided to produce a separate publication in a more
attractive format bringing together the usual three parts of the work of the Conference
Committee. This year, in order to facilitate the reading of the discussion on individual
cases appearing in the second part of the report, it was decided to add the observations of
the Committee of Experts concerning these cases at the beginning of this part. It is to be
hoped that this new format will translate into a wider dissemination of the work of this
key body of the international labour standards supervisory system.
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PART ONE

GENERAL REPORT

A.

Introduction

1.

In accordance with article 7 of the Standing Orders, the Conference set up a Committee to
consider and report on item III on the agenda: “Information and reports on the application
of Conventions and Recommendations”. The Committee was composed of 227 members
(122 Government members, 33 Employer members and 72 Worker members). It also
included 14 Government deputy members, 54 Employer deputy members and 217 Worker
deputy members. In addition, 29 international non-governmental organizations were
represented by observers. '

The Committee elected its Officers as follows:

Chairperson: Ms Noemi Rial (Government member, Argentina)

Vice-Chairpersons: Mr Edward E. Potter (Employer member, United States); and
Mr Luc Cortebeeck (Worker member, Belgium)

Reporter: Mr Jinno Nkhambule (Government member, Swaziland)

. The Committee held 15 sittings.

In accordance with its terms of reference, the Committee considered the following:
(i) information supplied under article 19 of the Constitution on the submission to the
competent authorities of Conventions and Recommendations adopted by the Conference;
(i1) reports supplied under articles 22 and 35 of the Constitution on the application of
ratified Conventions; and (iii) reports requested by the Governing Body under article 19 of
the Constitution on the Labour Clauses (Public Contracts) Convention, 1949 (No. 94), and
Recommendation No. 84. > The Committee was also called on by the Governing Body to
hold a special sitting concerning the application by Myanmar of the Forced Labour
Conve3ntion, 1930 (No. 29), in application of the resolution adopted by the Conference in
2000.

Homage to Mr Janek Kuczkiewicz

5.

The Committee set aside time to pay tribute to Mr Janek Kuczkiewicz, adviser to the
Workers’ group, who had passed away in April 2008. In taking the floor, the representative

' For changes in the composition of the Committee, refer to reports of the Selection Committee,
Provisional Records Nos 6-6H. For the list of international non-governmental organizations, see
Provisional Record No. 5-1.

* Report III to the International Labour Conference — Part 1A: Report of the Committee of Experts
on the Application of Conventions and Recommendations; Part 1A(2): Information document on
ratifications and standards-related activities; Part 1B: General Survey on labour clauses in public
contracts.

3 ILC, 88th Session (2000), Provisional Records, Nos 6-1 to 6-5.
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of the Secretary-General, the Chairperson of the Committee of Experts, the Chairperson of
the Committee on the Application of Standards, the Worker and Employer members, as
well as individual members of the Committee, particularly from the Workers’ group, all
described the great loss and immense sadness that they felt at his passing. They described
his devotion to social justice and progress, fundamental workers’ rights, the trade union
movement and the ILO. They recalled his perseverance and integrity in fighting for the
cause of human rights, for example in Poland in the days of Solidarnosc, in combating
Apartheid in South Africa and particularly his crucial contribution to the work of the
Commission of Inquiry on Myanmar. They evoked his great courage in overcoming
disability and weak health, his warm and open character to all his colleagues, whatever
their beliefs, and his determination through his various hobbies to live life to the full. They
sent their deeply felt condolences to his family and friends, and particularly to his daughter
who was present at the sitting, and emphasized that he would always be remembered by all
those who had been fortunate enough to come into contact with him.

Work of the Committee

6.

10.

In accordance with its usual practice, the Committee began its work with a discussion on
general aspects of the application of Conventions and Recommendations and the discharge
by member States of standards-related obligations under the ILO Constitution. In this part
of the general discussion, reference was made to Part One of the report of the Committee
of Experts on the Application of Conventions and Recommendations and to the
Information document on ratifications and standards-related activities. During the first part
of the general discussion, the Committee also considered its working methods with
reference being made to a document submitted to the Committee for this purpose. * A
summary of this part of the general discussion is found under relevant headings in
sections A and B of Part One of this report.

The second part of the general discussion dealt with the General Survey concerning the
labour clauses in public contracts carried out by the Committee of Experts. It is
summarized in section C of Part One of this report.

Following the general discussion, the Committee considered various cases concerning
compliance with obligations to submit Conventions and Recommendations to the
competent national authorities and to supply reports on the application of ratified
Conventions. Details on these cases are contained in section D of Part One of this report.

. The Committee held a special sitting to consider the application of the Forced Labour

Convention, 1930 (No. 29), by Myanmar. A summary of the information submitted by the
Government, the discussion and conclusion is contained in Part Three of this report.

During its second week the Committee considered 23 individual cases from the final list
relating to the application of various Conventions. In addition, the Government of
Colombia appeared voluntarily before the Committee The subsequent discussions on the
individual cases and on Colombia could be found in Part Two of the Committee’s report.
The examination of the individual cases was based principally on the observations
contained in the Committee of Experts’ report and the oral and written explanations
provided by the governments concerned. As usual, the Committee also referred to its
discussions in previous years, comments received from employers’ and workers’
organizations and, where appropriate, reports of other supervisory bodies of the ILO and
other international organizations. Time restrictions once again required the Committee to

* Work of the Committee on the Application of Standards, ILC, 97th Session, C.App/D.1.
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select a limited number of individual cases among the Committee of Experts’ observations.
With reference to its examination of these cases, the Committee reiterated the importance
it placed on the role of the tripartite dialogue in its work and trusted that the governments
of all those countries selected would make every effort to take the measures necessary to
fulfil the obligations they had undertaken by ratifying Conventions. A summary of the
information submitted by Governments, the discussions, and conclusions of the
examination of individual cases were contained in Part Two of this report.

11. With regard to the adoption of the list of individual cases to be discussed by the Committee
in the second week, the representative of the Secretary-General announced that the
Officers of the Committee had made available a provisional final version (document
D.4/Add.1) of the preliminary list of individual cases, which had been sent on 12 May
2008 to all member States. The Employers’ and Workers’ groups of the Committee had
reserved the right to complement this list with a maximum of two additional cases. The
Committee intended to examine the cases of 23 member States, in addition to the Special
Sitting concerning Myanmar (Convention No. 29). The Committee subsequently adopted a
final list (document D.4/Add.1(Rev.)), which contained the same cases as in the
provisional final list.

12. Following the adoption of the list by the Committee, the Worker members indicated that
the list of individual cases was not exactly as they would have wished. The preparation of
the list of cases was not purely opportunistic, nor the occasion to settle old scores,
particularly at the political level. The criteria to be taken into account when the list of cases
was prepared were: the types of Convention, geographical balance, the nature of the
comments of the Committee of Experts, the existence of footnotes, the quality and clarity
of replies provided by governments, the urgency of situations and the comments of
workers’ and employers’ organizations. It was, however, necessary to emphasize that it
would not be appropriate to formally include a list of criteria in the working methods, as
this could lead to the implementation of procedures intended precisely to avoid using these
criteria.

13. In 2007, the Worker members, with reference to the procedure for the communication of
the preliminary list of individual cases before the Conference, had expressed concern at the
possibility that certain countries might reach agreements to the detriment of the system.
The difficulties faced, once again this year, in the preparation of the list of individual cases
gave grounds for reflecting seriously on the perverse effects of working methods which
were originally intended only to improve the work of the Conference Committee. The
general climate was becoming increasingly tense, which was regrettable for the future of
the Committee’s work, especially for the credibility of the supervisory system for
standards, the survival of the concept of freedom of association and, over and above that,
of tripartism, the cornerstone of the ILO. There would now be a persistent concern in
relation to the attitude of certain governments made aware of the inclusion of their name
on the preliminary list. The Worker members had indicated that they had been informed of
manoeuvres of intimidation and blackmail. In contrast, other governments preferred not to
take part in the discussion, thereby endangering the functioning of the supervisory system
which was founded on tripartite dialogue. Yet, to enter into dialogue involved discussion
with the other members of the Conference Committee. It was a question of learning and, in
the final instance, of improving the conditions of workers throughout the world.

14. Even more serious and intolerable was the veto used this year by certain Employers against
the inclusion in the list of cases of one country that should have been there, based on the
promises made in the record of proceedings of the Committee in 2007. This was the
individual case of Colombia. In 2007, the Employer members had accepted that the case of
Colombia “could be discussed again in the future if assassinations and impunity
continued”. Taking account of the current anti-trade union climate, accepting that the case
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would not be discussed would have definitively undermined the trade union movement in
Colombia. The case of Colombia had become, in the same way as Myanmar, one of the
most controversial cases of the Conference Committee. The murders of trade unionists
continued with total impunity. To be able to continue debating the situation in Colombia
and bring the full severity of the facts to the attention of the entire world, an innovative
solution had once again been found. After offering a high-level tripartite mission in 2005,
after offering a tripartite agreement in 2006, and after insisting that a report was accepted
in 2007, the Colombian Government had offered this year to appear voluntarily before the
Committee to be heard in the framework of a “quasi” special sitting, through which it
intended to preserve the initiative and control. As it was essential to provide Colombian
workers with the help they needed, the Worker members had not lingered on legal or
institutional arguments concerning the admissibility of this request. The case of Colombia
had therefore been examined outside the context of the list. It was, nevertheless, necessary
to be clear; the solution agreed to had been the result of an acceptable compromise. But
naivety should be avoided. This acceptance had been exceptional and was justified by the
will to find an honourable solution to a problem which, in practice, had not had its origins
in the attitude of the Worker members. In no event should this solution, as agreed,
constitute a precedent for the future. As the Chairperson had clearly stated, “This way of
proceeding on Colombia should not create a precedent.” Furthermore, it went without
saying that the report of the discussions concerning the case of Colombia would not only
cover the entire debate, but would also clearly show the conclusions, in the same manner
as any case which featured on the list. With regard to tripartite agreements reached outside
the Conference, time should be allowed in future to evaluate the results of such
agreements.

With regard to the follow-up of agreements reached during the Conference, the Worker
members considered that it was appropriate to recall the case of Argentina, which was
unfortunately not unique. It was essential to underline that, since the last session of the
Conference, nothing had been done in Argentina in response to the conclusions formulated
in June 2007 by the Conference Committee. The Government had clearly indicated that it
would send a report providing comprehensive answers to all the questions concerning, in
particular, the application of Convention No. 87, including the questions raised in
preceding years with regard to trade union legislation. The observation made in 2008 by
the Committee of Experts unfortunately showed that, although the Government had
benefited from the Office’s technical assistance on several occasions and much time had
elapsed, no progress had yet been made. With regard to the Philippines, the situation also
remained very grave. The case had been examined in 2007 as a case of serious failure of
application. Again this year, the observation of the Committee of Experts confirmed that
the Government persisted in not taking into account the successive conclusions formulated
by the Conference Committee for many years. The Conference Committee had requested
the Government to accept a high-level ILO mission in order to reach a better understanding
of all aspects of the case, but in vain. The Government had taken no steps to eradicate
violence against trade unionists. Violence and the murder of trade unionists continued. In
March 2008, a union official had been killed in the province of Cavite and a journalist had
been killed in April this year. In total, more than 56 people had been killed under the
present Government. The Government should be urged to make every effort so that the
ILO could help in the application of Convention No. 87 in law and in practice. With regard
to the situation in the Bolivarian Republic of Venezuela, it was a matter for regret that
progress had not been sufficiently satisfactory since the 2007 session of the Conference.
The Government had not respected any of the commitments made with regard to reforming
the Organic Labour Act to bring it into conformity with Convention No. 87; neither had it
improved the functioning of social dialogue. Moreover, it had not taken steps to eliminate
the interference of the National Electoral Board in trade union elections.
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16. Preparing the list of individual cases required a choice to be made between cases which
were always, by their nature, worrying and worthy of interest because they concerned the
fundamental rights of workers. The Worker members said that they welcomed the limited
number of footnotes proposed by the Committee of Experts, which left the Employer and
Worker members more scope to choose the cases that worried them most, and also enabled
the Conference Committee to make good use within the international community of the
broad mandate that it enjoyed, with the help of the Committee of Experts and the ILO. The
Worker members emphasized that they were committed to making every effort to take
footnotes into account in preparing the list of cases, which should not exclude the
possibility in future of a particular country being called upon in relation to the application
of a Convention other than that mentioned in a footnote.

17. This year, it had been difficult for the Worker members to decide whether Indonesia
should be included on the list for Convention No. 105 or Convention No. 182. Convention
No. 105 had been chosen. The decision to restrict to 25 the number of individual cases still
caused lively discussions among the Worker members. A number of cases could have
featured in the list. The Worker members said they would have liked to discuss the case of
Cambodia for Convention No. 87 which had been discussed in 2007. Many acts of
violence, brutality, intimidation and shootings against trade union leaders and members
were still occurring. The Government had not responded to the observations made by
either the Committee of Experts or the International Trade Union Confederation (ITUC).
Measures should have been taken to carry out in-depth and independent investigations into
the murders of Cambodian trade union leaders. Continued vigilance was required in
monitoring the case and any progress made.

18. They would also have liked to have discussed Costa Rica for Convention No. 98. The case
of Costa Rica had been examined by the Committee on several occasions, namely in 2001,
2002, 2004 and 2006. A high-level mission had visited the country in 2006. In July 2007,
the Government had formally requested ILO technical assistance and appeared to wish to
resolve the problems of application of Convention No. 98 and to promote tripartite
dialogue. Nevertheless, and in spite of the draft legislation that was being drawn up, the
major risk in practice was that collective bargaining would be completely sidelined. A
recent ruling by the Constitutional Court, indicating that the collective agreements
concluded in certain public institutions were unconstitutional, appeared to be in
contradiction with the efforts announced by the Government. The Constitutional Court
appeared to have very restrictive case law in relation to labour legislation, to the detriment
of freedom of association. A reform of the Constitution was being carried out in Costa
Rica, which envisaged the creation of solidarity cooperatives to replace trade union
organizations. The adoption of such a text, which was the antithesis of the letter and spirit
of Convention No. 87, would have an impact on the future of the whole trade union
movement in Central America. In view of the request made by the Committee of Experts,
it was to be hoped that there would be some good news in 2009.

19. Moreover, they would have liked to discuss the case of Japan for Convention No. 29.
Voices had been raised among the Worker members because the delicate issue of the so-
called “comfort women”, used as sex slaves, had not been included on the list of individual
cases. Reference should be made to all the political actions currently being undertaken
throughout the world to convince the Government of Japan of the need to accept its
responsibility in relation to the system of comfort women, to offer a public apology and to
grant appropriate compensation to them and their families. In this respect, reference should
be made to the resolution adopted by the European Parliament on 13 December 2007 and
the resolutions adopted this year by the House of Representatives in the United States, in
Canada and the Netherlands and, in May 2008, by the United Nations Human Rights
Council. The situation of the victims was urgent and this case would undoubtedly need to
be raised next year so that the ILO could adopt a position on it.
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20.

21.

22.

23.

The case of Turkey had not been selected, despite the absence of real progress in bringing
the legislation respecting trade union and workers’ rights into conformity with ILO
Conventions. Changes had been announced recently. These promised changes would have
to be taken into account later. The case of Pakistan in relation to Convention No. 100 on
equal remuneration could also have been discussed. The Committee of Experts noted in its
observation that the worker protection policy reflected the will of the Government to
promote equal remuneration for men and women. However, this will was not being given
effect through tangible measures for the perfect application in law and practice of the
principles set out in Convention No. 100. In view of the lack of full information from the
Government of Pakistan, there was no indication of the manner in which it intended to
ensure, in practice, the application, supervision and enforcement of the principle of equal
remuneration for men and women workers for work of equal value. The issue of equality
between men and women was a fundamental right without which a society could not
operate in a dignified manner. The situation relating to the application of Convention
No. 100 in Pakistan required continued attention. In particular, attention also needed to be
drawn to the situation in the country in view of the refusal of the Government, despite
reiterated promises, to make every effort to comply with its international obligations in
relation to Conventions Nos 87 and 98.

The Employer members observed that they would usually have simply accepted the list of
cases as being selected from the numerous possibilities according to criteria which were
not mathematical. However, on this occasion they noted that the Worker members had
mentioned at least three cases which had not even featured on the preliminary list. This
was unfortunate and reflected a problem with the Conference Committee’s methods of
work.

They noted that the Worker members had referred to the fundamental importance of
tripartism and freedom of association. However, the day that the Worker members did not
treat with equal importance the rights of employers’ organizations to freedom of
association was a day of shame in the ILO. During the cold war, the Worker members had
opposed double standards for a certain group of countries. Now, they were creating their
own special double standards for one particular country. Every one of the 23 cases on the
list was a Worker case. The only case that the Employer members had sought to include
was that of the Bolivarian Republic of Venezuela, where for 15 years the freedom of
association rights of the Venezuelan Chambers of Commerce and Manufacturing
Associations (FEDECAMARAS) had not been recognized. There was no more important
case for the Employer members. Normally, the discussion of cases led to progress. In the
case of the Bolivarian Republic of Venezuela, however, there had been a deterioration. It
involved government interference in the affairs of FEDECAMARAS, including the arrest
and exile of its former President, Mr Carlos Fernandez; the destruction of
FEDECAMARAS headquarters; the failure to consult FEDECAMARAS on more than 450
decrees; violations of fundamental civil liberties; and the confiscation of enterprise leaders’
private property. In addition, freedom of movement was severely restricted, as 15
FEDECAMARAS leaders were prohibited from leaving the country. The case involved a
country that was resisting the ILO’s supervisory machinery.

The failure of the Worker members to accept the inclusion of the case of the Bolivarian
Republic of Venezuela on the list was based on hypocrisy. Each case rested on its merits;
to say that a particular case would not be accepted unless another on the list was included
was unethical. Not to accept even a single Employer case for discussion had consequences.
The success of the supervisory system depended on the cooperation of the Employer and
Worker members. Freedom of association and tripartism were the cornerstones of the ILO.
By not accepting the case of the Bolivarian Republic of Venezuela, the Worker members
had rejected the bedrock of the ILO. Their decision undermined the ILO’s values and had
consequences for the Conference Committee. There was no principle that could justify the
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position of the Worker members other than a destructive double standard. The Employer
members warned that there would be no list of cases in the future that did not feature the
Bolivarian Republic of Venezuela and this situation would continue until such time as that
country met its international obligations to comply with Convention No. 87.

Working methods of the Committee

24. The Chairperson announced, in accordance with Part V(E) of document D.1, the time
limits for speeches made before the Committee. These time limits were established in
consultation with the Vice-Chairpersons and it was the Chairperson’s intention to strictly
enforce them in the interest of the work of the Committee. Finally, the Chairperson called
on the members of the Committee to make every effort so that sessions started on time and
the working schedule was respected.

25. The Employer members recalled that since the June 2007 Conference, there had been two
meetings of the Tripartite Working Group on the Working Methods of the Conference
Committee that had continued the work begun in June 2006 to update the processes and
practices of the Committee, as reflected in document D.1. These improvements included
the following: (i) governments were given a preliminary list of cases two weeks prior to
the Conference; (ii) the Worker and Employer members were going to hold a separate
briefing for governments to explain the criteria for the selection of the final list of cases;
(iii) governments were expected to register in order to present their cases by Friday
evening of the first week of the Conference; after this deadline, the Office had the
authority to set the schedule for the discussion of those governments that had not registered
with all work of the Committee to be completed by the following Friday; (iv) in response
to requests of governments concerning time management, each member of the Committee
was to respect the Chairperson’s announced speech time limits; (v) the Committee could
discuss the substance of cases on the list in cases where governments were registered and
present at the Conference but failed to be present before this Committee; and (vi) there
were explicit expectations of decorum for the Committee.

26. While welcoming these improvements in the methods of work, the Employer members
considered that there was still some room for progress. First, it was clear that this
Committee or the Conference needed to make some accommodation every three years due
to the scheduled elections of the members of the Governing Body. As was the case this
year, the elections led to losing an entire day of work. This could have a catastrophic
impact on the workload of this Committee and ultimately on the quality of its report. Thus,
in its methods of work, the Committee should be allowed to proceed with its work during
the Governing Body elections. Otherwise, fewer cases should be examined in years when
elections were taking place.

27. Second, although the list of cases had not been adopted yet, it was clear that there was a
need for greater diversification of cases. As in previous years, about half of this year’s
cases would address freedom of association. A substantially larger number of cases should
address forced labour, child labour and discrimination because, by placing emphasis on
freedom of association, the Committee risked missing over half of the world’s workers
who were not covered through the ratification of Convention No. 87. The exercise of
freedom of association and collective bargaining was dependent on the maintenance of
fundamental civil liberties and democracy, in particular, the right to freedom and security
of the person, freedom of opinion and expression, freedom of assembly, the right to a fair
trial by an independent and impartial tribunal and protection for private property. These
were the root causes of forced labour, child labour and discrimination on a large scale.
These concerned the poorest of the poor. Information from this year’s Conference report
on rural employment indicated that the size of the informal economy was over 90 per cent
of the labour force in sub-Saharan Africa, 75 per cent in Latin America, 50 per cent in East

ILC97-RP19-Part One-2008-06-0140-1-En.doc 19/9



28.

29.

Asia and over 90 per cent in some countries in South Asia. Moreover, the majority of these
workers were mainly women and young persons among the poorest in society facing a
total lack of legal protection and a gap in application of labour standards leading in many
cases to lower wages, lower productivity, longer working hours, hazardous conditions and
the abuse of workers. Report III (1A) contained an exceptionally large number of detailed
observations on forced labour, child labour and discrimination that cried out for discussion.
This was not to minimize freedom of association or the relevant cases on the list, but to
highlight that there were very serious problems affecting women and children that freedom
of association was not equipped to solve. A way to facilitate diversification included:
setting an absolute maximum of freedom of association cases; setting out a schedule to
ensure that all categories of conventions were discussed at least every four years; fixing the
distribution of cases among the four regions; and no longer discussing cases for a period of
time in circumstances when countries continued to show progress in implementing their
international obligations in law and in practice. Finally, the Employer members pointed out
that this year marked the 50th anniversary of Convention No. 111, the 60th anniversary of
the Universal Declaration of Human Rights and Convention No. 87, and finally, the 10th
anniversary of the 1998 Declaration on Fundamental Principles and Rights at Work.

The Worker members emphasized the fact that the informal tripartite consultations which
had taken place in the past within the Tripartite Working Group on the Working Methods
of the Conference Committee on the Application of Standards had resolved various
problems and had resulted in an open and transparent mechanism. It was therefore
important to pursue consultations within this forum. Regarding the preliminary list of
individual cases for discussion, there were both advantages and shortcomings. It allowed
governments to gain awareness of their deficiencies and take the appropriate remedial
steps, including the signing of tripartite agreements. The communication preceding this list
should not, however, be uniquely considered as a tool that allowed governments to prepare
their “defence”. It should allow for in-depth work that would anchor standards in daily
practice, not something improvised just before the Conference. In the future, the results
obtained from the last minute conclusion of tripartite agreements should be evaluated.

The Government member of Germany, also speaking on behalf of the Government
members of the Industrialized Market Economy Countries (IMEC), expressed appreciation
for the Tripartite Working Group’s efforts to facilitate productive discussions and make the
effective use of the Committee’s limited time. She further welcomed the recommendations
that had been introduced to date, in particular the early communication to governments of a
preliminary list of cases as well as the guidelines for improving time management in the
Committee. Moreover, the process of selecting cases was becoming more efficient and
transparent. In spite of these positive developments further improvements were necessary,
especially with respect to time management. Last year, she noted, the Committee lost
many hours simply to the failure of meetings to start on time. As the entire second week
would be devoted to the examination of individual cases, she expressed the hope that
evening sittings would be kept to an absolute minimum this year, and preferably avoided
altogether. To this end, she strongly encouraged all Committee members to respect the
designated time limits for interventions and, more importantly, to make it possible to start
meetings promptly. Notwithstanding these positive developments, she voiced concern with
the fact that, during last year’s Committee, there had been cases where Governments either
attempted to influence the final listing of cases, or failed to take part in the discussion
concerning their respective countries. As IMEC considered that such behaviour
undermined the integrity and credibility of the Committee’s work, she supported without
reservation the excellent recommendations that were made by the Tripartite Working
Group at its last meeting in March 2008, set out in document D.1, regarding the refusal of
Governments to participate in the work of the Committee and concerning the respect for
parliamentary rules of decorum. As there were further improvements to be made to the
Committee’s methods of work, IMEC expressed full support for the continuation of the
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Tripartite Working Group. This would ensure ongoing, open and transparent discussion of
these important issues without sacrificing the limited time available to the Committee.

30. The Government member of Italy expressed support for all the points contained in the
statement by the IMEC group. He recognized the efforts made by the Conference
Committee to improve its working methods through the Tripartite Working Group. He
emphasized the importance for the smooth functioning of the Conference Committee of the
agreements reached on transparency and governance and all the changes made to enhance
the efficiency, effectiveness and objectivity of the Committee. He referred, in particular, to
the changes intended to improve time management in the Committee’s work, the advanced
publication of a provisional list of individual cases and the information meeting for
Governments on the way in which the selection criteria had been applied to those cases. He
expressed the hope that the selection process would be increasingly transparent and
participatory.

31. The Government member of Zimbabwe outlined the history of the ongoing review of the
working methods of the Conference Committee since 2004, recalling that it had been the
manner in which some developing countries had been treated in the Committee that had
motivated calls for the review from the Non-Aligned Movement. The review process,
which was supported by many Governments and some social partners, should result in the
adoption of measures to prevent abuse of the Conference Committee by any government,
directly or indirectly, in the pursuit of political agendas against targeted developing
countries. He therefore called for reforms which did not penalize those governments which
felt they were being victimized for matters which fell outside the purview of labour
administration. The working methods of the Conference Committee should be universal,
non-selective and transparent, and should not be targeted to deal with particular countries
or groups of countries which, because of other considerations, were deemed not to be
cooperative at a given time. Coercing governments to behave or to respond in a prescribed
manner defeated the essence of social dialogue and ultimately the achievement of social
justice. He pointed out that, for the Conference Committee to remain both focused and
dynamic, it should refrain from adopting working methods which were deemed to be
punitive to member States and which also went against the informal nature of appearances
by governments before the Committee.

32. The Government member of Kuwait, also speaking on behalf of the Government members
of the Council of Ministers of Labour and Social Affairs of the Gulf Cooperation Council,
comprising Bahrain, Kuwait, Oman, Qatar, Saudi Arabia, United Arab Emirates and
Yemen, welcomed the serious effort by the Conference Committee to review its methods
of work and to seek an appropriate formula to ensure the balanced participation by the
tripartite constituents. She called for the inclusion of Government representatives in
reviewing the criteria for the selection of individual cases, in collaboration with Employer
and Worker members. In this respect, it was necessary for Government representatives to
attend the meetings in which the individual cases were selected, as observers. She also
reiterated the need for the list of individual cases to be submitted well in advance of the
start of the Conference Committee, which would allow the countries on the list to prepare
their responses and provide the necessary information, so that their names could be
removed from the list. She reaffirmed the importance of the request made by the Gulf
Cooperation Council and other countries that the attendance of the regional standards
specialists should be ensured during the deliberations of the Conference Committee so that
they were fully aware of the issues raised.
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B.

General questions relating to international
labour standards

General aspects of the supervisory procedure

33.

34.

First of all, the representative of the Secretary-General provided information on the state of
international labour standards and the overall responsibility of this Committee for
considering the extent to which such standards were implemented. She pointed out that the
Standing Orders of the International Labour Conference did not specify how the
Committee was to perform its work and had thus given it a dynamic mandate with
considerable discretion to adapt its action to the changing needs of the international
environment. With this overall objective in mind, the Committee had had to adapt its
methods of work over the years. The Committee had thus been able to review its methods
of work in a pragmatic manner, as and when important issues arose, notably at the
initiative of its members, on the basis of tripartite dialogue and consensus. The
achievements of the Tripartite Working Group on the Working Methods of the Conference
Committee were further proof of this. To enhance the clarity and efficacy of the
supervisory system, the Tripartite Working Group had held five tripartite meetings since its
establishment in June 2006 during the course of which it successfully dealt with all the
1ssues referred to it. These issues, which were summarized in Document D.1, included
proposals to improve time management, to include early scheduling of cases, and to adhere
to the schedule of meetings. The early publication of a preliminary list of cases and the
early decision on a final list also constituted improvements in the procedures of the
Committee. An information session for governments by the Employer and Worker Vice-
Chairpersons to explain the criteria used for the selection of cases had also been proposed.
In addition, the Office would be able to schedule cases when the governments themselves
had not registered by the deadline. These recommendations should continue to enhance the
functioning of the Committee on the Application of Standards. In addition, two new
measures were being proposed this year by the Tripartite Working Group in relation to
cases in which governments had failed, despite repeated invitations by the Committee, to
take part in the discussion concerning their countries and concerning respect of
parliamentary rules of decorum. These new measures were set forth in document D.1.
Finally, the speaker pointed out that at its last meeting in March 2008, a consensus had
emerged on the continued functioning of the Tripartite Working Group. It was felt that the
Tripartite Working Group had addressed a number of important issues which had enabled
the Conference Committee to work more efficiently and effectively, in particular due to
increased transparency.

Turning to the issue of the functioning of the supervisory system, the representative of the
Secretary-General pointed out that the submission of reports under articles 19 and 22 of the
ILO Constitution had become a matter of great concern over recent years both for the
Committee of Experts and this Committee. This year was unfortunately no exception to the
regular decrease of the total number of reports submitted. This was despite the
strengthened follow-up, undertaken by the Committee of Experts and this Committee, with
the assistance of the Office, of cases of serious failure by member States to fulfil reporting
and other standards-related obligations. The overall philosophy of this follow-up lay in two
core considerations: on the one hand, compliance with the reporting obligations was of
paramount importance for the efficient functioning of the supervisory system and, on the
other hand, non-compliance was due to difficulties encountered at the national level. The
Office had also taken action on the conclusions of the Conference Committee, by
undertaking nine missions to countries where such a follow-up was recommended. Finally,
the Office had also given effect to the request made by this Committee for greater visibility
of the results of its work. It had published the proceedings of this Committee as a separate
publication and would integrate any further improvements to it proposed by the
Committee.
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35. The representative of the Secretary-General then went on to describe the work of the
supervisory system at the heart of the Decent Work Agenda. She recalled that the
Governing Body had been discussing since November 2005, actions to implement a
standards strategy with a view to enhancing the impact of the ILO standards system. This
strategy contained four interrelated components: enhancing the impact of the ILO’s
standards policy, its supervisory system, a better integration of international labour
standards into technical cooperation activities, and an effective communication strategy on
standards. The main common theme of the four components of the strategy related to the
efficient use of resources with a view to obtaining the greatest possible impact. In
November 2007, the Governing Body adopted an interim plan of action aimed at:
(1) raising the coherence and impact of the body of international labour standards as a
crucial component of the Decent Work Strategy; (2) enhancing the standards system
integration, coherence and relevance; and (3) building a new tripartite consensus on the
ILO standards system as a whole. The Governing Body also approved the launch of a
ratification campaign, supplementing the existing one, on the eight fundamental
Conventions and extending it to include the four priority Conventions: the Labour
Inspection Convention, 1947 (No. 81), and the Labour Inspection (Agriculture)
Convention, 1969 (No. 129); the Employment Policy Convention, 1964 (No. 122); and the
Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144). This
new campaign will also include the four recently adopted Conventions: the Seafarers’
Identity Documents Convention (Revised), 2003 (No. 185); the Maritime Labour
Convention, 2006; the Promotional Framework for Occupational Safety and Health
Convention, 2006 (No. 187); and the Work in Fishing Convention, 2007 (No. 188).

36. Concerning the issue of extending social protection, the speaker underlined that most
people entered the informal economy not by choice but out of a need to survive. Especially
in circumstances of high unemployment, underemployment and poverty, the informal
economy provided many with jobs and income generation outlets because of the relative
case of entry and low requirements for education, skills, technology and capital, but the
jobs thus created often failed to meet the criteria of decent work. In many countries, both
developing and industrialized, there were linkages between changes in the organization of
work and the growth of the informal economy. Workers and economic units were
increasingly engaged in flexible work arrangements, including outsourcing and
subcontracting; some were found at the periphery of the core enterprise or at the lowest
end of the production chain, and had decent work deficits. Workers in the informal
economy had little or no social protection and received little or no social security, either
from their employer or from the government. Beyond traditional social security coverage,
workers in the informal economy were without benefits in areas such as education, skill-
building, training, health care and childcare, which were particularly important for women
workers. To promote decent work, it was necessary to eliminate the negative aspects of
informality while at the same time ensuring that opportunities for livelihood and
entrepreneurship were not destroyed, and promoting the protection and incorporation of
workers and economic units in the informal economy into the mainstream economy. For
the above reasons, the International Labour Standards Department had decided, with the
ILO International Institute for Labour Studies, to launch next year a research project to
better understand the policies that facilitated the integration of standards in the informal
economy.

37. In conclusion, the speaker pointed out that this year marked the 50th anniversary of the
Discrimination (Employment and Occupation) Convention, 1958 (No. 111), which was the
most comprehensive, dedicated instrument on discrimination in the world of work. She
invited those member States, which had not yet done so, to ratify and implement this
fundamental Convention. This year also marked the 60th anniversary of the Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No. 87). This core
Convention’s impact had crossed the workplace frontier and enabled democracies to
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38.

39.

40.

flourish. Yet, regrettably, with 148 ratifications, Convention No. 87 remained the least
ratified of the fundamental Conventions. This had created a protection void for more than
55 per cent of the world’s workers, given the significant working population in non-
ratifying States. She therefore called upon all member States, which had not yet done so, to
ratify and implement Convention No. 87.

The Committee welcomed Justice Robyn Layton, Chairperson of the Committee of
Experts. She indicated that it was the last occasion on which she had the privilege of
addressing the Conference Committee, as her term as Chairperson of the Committee of
Experts had come to an end. The Committee’s new Chairperson was Professor Janice
Bellace, a highly respected Professor from Wharton University in Pennsylvania in the
United States. She also paid tribute to Judge S6 of Senegal a long-standing member of the
Committee of Experts whose term had come to an end.

The speaker also stated that in the context of the Committee of Experts’ last session, as in
previous years, a special sitting with the two Vice-Chairpersons of the Conference
Committee had taken place. Like the previous year, an interactive format was followed to
discuss matters of mutual interest. The two Vice-Chairpersons had provided information
on the recent changes in the Conference Committee’s working methods in order to
improve the transparency and effectiveness of its work. The Workers’ Vice-Chairperson
raised the possibility of the Committee of Experts reproducing certain comments the
following year, being a non-reporting year when, for example, an important issue was not
able to be taken up during the Conference Committee session due, for instance, to time
constraints. Furthermore, the inclusion of trends and highlights in the General Report was
discussed, as well as ways to improve the distinction between reporting by the Committee
of Experts of the assertions made by the social partners and setting out the bases for the
Experts’ conclusions on compliance. The discussion gave members of Committee of
Experts a better appreciation of some of the complex issues and concerns arising in the
Conference Committee. Likewise, it was hoped that the special sitting provided the Vice-
Chairpersons with a more detailed and specific understanding of the difficulties
experienced by the Committee of Experts in its work.

The Chairperson of the Committee of Experts then pointed to areas of progress and
concern in the reporting process. She indicated that there were some encouraging signs of
improvement in the 45 member States who had been the subject of persistent and serious
failure to report in the past. Such lack of reporting was also associated with failure to
comply with other standards-related obligations. As a result of the concerted efforts of the
Office to identify the reasons for non-compliance and to provide targeted assistance to
these member States, some headway had been made as set out in footnotes 4 and 5 of the
General Report. However, the Committee of Experts had expressed its deep dismay that
the total number of reports received from member States decreased even further in 2007 to
65.04 per cent from 66.4 per cent the year before. The situation concerning reports from
non-metropolitan territories was even worse, with the reporting rate dropping to a meagre
35.86 per cent from 66.71 per cent the year before. The reasons for non-reporting were
overwhelmingly matters of an institutional nature, such as lack of resources and inadequate
coordination, rather than more deeply rooted particular national circumstances. These
reasons for non-compliance were therefore, in theory, soluble but they required the will
and commitment of the member States in combination with appropriate targeted assistance
from the Office. The Committee of Experts therefore highlighted the need for the Office to
further address the problems of non-reporting through targeted measures such as
incorporating reporting assistance into the broader technical cooperation programmes. The
Chairperson of the Committee of Experts then pointed to the continuing problem of late
reception of reports from governments, although there had been a marginal improvement
from the previous year, namely 34.2 per cent instead of 28.8 per cent. Another concern was
the lack of response by governments to the observations and direct requests made by the
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Committee of Experts. Of the 49 governments to whom the Office had sent follow-up
letters requesting further information in reply to comments, only eight had responded,
which was a decrease from last year.

41. The speaker also explained that the Committee of Experts had agreed on a number of
matters based on the work of its Subcommittee on Working Methods. The importance of
suggesting measures to assist governments to follow up on particular comments made by
the Committee was recognized and it was decided to revisit the matter at the Committee of
Expert’s upcoming session. The Committee of Experts also provided guidance to the
secretariat for the initial preparation of its work, including concerning a more consistent
implementation of the existing criteria so as to more clearly distinguish observations from
direct requests, and concerning ways to assist member States in responding to lengthy
comments of the Committee of Experts. The Committee of Experts also agreed to insert a
new section in its General Report highlighting cases which are examples of “good
practices”, to enable governments to emulate these in advancing social progress, and to
serve as a model for other countries in the implementation of ratified Conventions. It also
decided to resume publication of a section identifying highlights and major trends on
topical issues arising from the Committee of Experts’ examination of reports, when such
issues emerged. With regard to the request from the Worker members regarding the
reproduction of certain previous comments in a non-reporting year, Committee members
expressed concern about the impact of such a request on governments and whether such a
request would need to come from the Conference Committee as a whole. Further, if such a
request was made, the Committee of Experts was concerned as to how the request could be
considered by it and, importantly, whether it would include a process whereby a
government could submit any additional elements. Finally, the Committee of Experts took
note of the Governing Body’s request that the Office review existing report forms and
designated three of its members to contribute their expertise on Conventions for which
they were responsible, in order to assist the Office’s review.

42. The Employer members and the Worker members, as well as all Government members
who spoke, welcomed the presence of the Chairperson of the Committee of Experts in the
general discussion of the Conference Committee.

43. The Employer members pointed out that the participation of the Chairperson of the
Committee of Experts in the work of the Committee reflected the essential fact-finding role
of the Committee of Experts in relation to the work of the Conference Committee. Without
the help of the Committee of Experts, this Committee could not function. It should be
noted with concern that only 16 of the 20 Experts were currently appointed. Given the
significant workload of the Committee of Experts, the Employer members encouraged the
Director-General to propose as a matter of urgency to the Governing Body a number of
candidates for the vacancies so they could be appointed without delay to ensure the
effective and efficient operation of the Committee of Experts. The Experts should come
from a diverse professional background given the various economic and legal
considerations which had a bearing on the work of the Committee of Experts.

44. The Employer members once again expressed appreciation of the Experts’ invitation to
exchange views with them during the December 2007 Session of the Committee of
Experts, as well as of the continued use of the format of dialogue on issues rather than
statements of position. They also recognized and continued to appreciate the work of the
Director of the Standards Department and her staff who served as the secretariat to this
Committee. They were especially appreciative of the new bound report of this
Committee’s 2007 report, which they had been asking for some time. It was in keeping
with the stature of this Committee, which had been the only standing committee of the ILO
Conference since 1926, as reflected in article 7 of the Standing Orders of the Conference.
One immediate way in which the quality of this report could be improved would be to
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45.

46.

either reproduce the observations of the Committee of Experts that served as the basis for
the Committee’s discussion or at a minimum, cross reference the discussion to the
appropriate page in Report III (1A) of the Committee of Experts.

While expressing appreciation at the clarity of the report of the Committee of Experts on
the status of the reform of its working methods and the information provided by its
Chairperson in this regard, the Employer members also expressed caution as to the issue of
highlighting “good practices”. More information was needed as to what was meant as a
“good practice” and what was the relationship of “good practices” to the standards set out
in a particular Convention. The word “good” implied something above the minimum
standard of a Convention, possibly an ideal practice. It was possible that by highlighting
“good practices” the highlighted practice might deter implementation of Conventions by
other Members. As in previous years, the Employer members had a number of suggestions
which included: the expansion of the country profiles in Report III (Part 2) to provide a
longitudinal picture of Conventions ratified; references to the years of the Experts’
observations and this Committee’s consideration of them; years in which a special or
continued failure paragraph was adopted; and current Committee on Freedom of
Association cases involving the country. The Employer members considered the number of
footnotes — seven this year — to be a reasonable number. However, in view of the
importance of both double and single footnotes, the Employer members proposed that they
be rendered more visible by placing them under a heading in a distinct paragraph or in a
“box” rather than reducing them to a footnote accessible only to those who had specialized
knowledge of this Committee. They reiterated their request that the section of the
Committee of Experts’ report on collaboration with other international organizations be
shifted to the Information document on ratifications and standards-related activities, as
being a closer reflection of the materials contained in that report. Furthermore, the
Employer members questioned the purpose of the first 26 pages of this year’s Information
document as well as their relevance to the mandate of the Committee of Experts which had
been to pronounce itself on the facts with respect to the application of ratified Conventions.

Finally, certain comments were to be made with regard to the application of specific
Conventions. With regard to the general observation made by the Committee of Experts on
the Marking of Weight (Packages Transported by Vessels) Convention, 1929 (No. 27),
requesting information on the manner in which the Convention was applied in relation to
modern methods of cargo handling (page 685), the Employer members, although not
opposing this request in substance, inquired whether it was covered by the mandate of the
Committee of Experts or whether it was the Governing Body, through the LILS
Committee, which had the competence to define the scope of article 22 reporting through
its approval of report forms. Moreover, while placing emphasis on the eradication of
forced labour as a priority, the Employer members also expressed concern at the
observation made by the Committee of Experts with regard to the application by
Guatemala of the Forced Labour Convention, 1930 (No. 29) (page 211). The Employer
members stated that the Committee of Experts reiterated a view already expressed in last
year’s General Survey on forced labour with regard to the obligation to do overtime
outside normal daily working hours, which could be considered, according to the
Committee of Experts, as forced labour where a worker might face dismissal. The
Employer members considered that, irrespective of the factual context of the Guatemala
case, this interpretation marginalized the Convention’s central purpose of eradicating
forced labour. While agreeing that overtime should be in line with national legislation and
collective bargaining agreements, the Employer members could not see why something
which was permitted in a collective bargaining context was not permitted in an individual
worker context. In their view, where a worker understood and voluntarily accepted that, in
case employment was accepted, overtime would be required and, where the issue was not a
survival wage, such subsequent overtime was not forced labour even if it exceeded the
normal hours of work. Overtime was a regular condition of employment. The Employer
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members therefore requested the Committee of Experts to reconsider this view of forced
labour and overtime.

47. While recognizing the excellent work accomplished by the Committee of Experts, the
Worker members considered it imperative that the composition of this supervisory body be
such as to allow it to fully accomplish its mission. Indeed, the strength of the supervisory
system of the ILO lay within the synergy between the Committee of Experts, endowed
with a juridical competence and independence which were internationally renowned, and
the Conference Committee on the Application of Standards. Hence, it was necessary for
the International Labour Standards Department and the Committee of Experts to command
all the human and financial resources necessary for the promotion of standards-related and
supervisory activities exercised by the ILO. Indeed, the report of the Committee of Experts
was not a text destined to be read only by the elite, but also a tool for all interested parties,
be they workers, employers or persons working in the field. In this regard, the Worker
members welcomed the decision of the Committee of Experts to focus on measures to be
taken to help governments with the follow-up to the Experts’ comments, as well as the
decision to incorporate, starting next year, a new section highlighting certain good
practices which could serve as examples for other countries. Moreover, the insertion of
another section, dedicated to highlights and major trends concerning current events, also
deserved to be commended, as this would give a social dimension to globalization at a time
when only economic and financial criteria seemed to be privileged. Finally, the Committee
of Experts had looked at the possibility of reproducing, in the report for the current year,
the comments featured in the reports of the preceding years following a request to that
effect from the Worker members. The Worker members referred to the opinion of the
Committee of Experts, according to which such a demand should emanate from the whole
of the Conference Committee. They indicated that they would like to return to study this
issue at a later stage with the legal assistance of the Office.

48. Moreover, employers’ and workers’ organizations had a role to play in communicating
information that was useful for evaluating the application of standards and governments
should include the social partners in the supervisory process. This year, the number of
comments received by the social partners had increased slightly. It was important that
these comments arrived on time, featured up to date information targeting the real
problems, and provided added value. In addition, workers’ organizations would be made
aware of the logic behind reporting cycles, which would permit account to be taken of
serious allegations of non-respect of Conventions. In addition, Governments should not
only supply information on legislation, but also on the practical application of Conventions
by providing, in particular, labour inspection reports and judicial decisions. Cases of
progress by the Committee of Experts should be based on an evaluation of the legal and
factual analysis of the national situation. Account should also be taken of the fact that
social progress, in a globalized world marked by the policies of international financial
institutions, required States to adopt a proactive attitude and to seek to continue to achieve
the best application possible of ILO instruments in order to advance workers’ rights.

49. The Government member of Germany, speaking on behalf of the IMEC countries,
expressed IMEC’s appreciation of the continued efforts of the Committee of Experts to
enhance the quality and impact of its report through its improved presentation and
structure. Nevertheless, the speaker pointed out that the Committee’s observations were
not always easy to understand, and encouraged it to continue to find ways to clarify the
language in order to better capture significant situations. She expressed appreciation for the
Committee of Experts’ decision to insert a new section highlighting cases of “good
practices” in their General Report. As the Experts themselves had noted, this information
would provide a model for other countries to assist them in the implementation of ratified
Conventions; it would also provide an important opportunity for dialogue within the
Conference Committee. IMEC remained concerned that, despite an ever-increasing
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workload, the Committee of Experts was still operating at less than full capacity as it had,
almost continually, for the past decade. Given that currently, there were only 16 out of 20
Experts appointed, she again appealed to the Director-General to fill all vacancies on the
Committee of Experts without further delay. She thanked the Office for the support
provided to the supervisory bodies and called upon the Director-General to continue to
ensure that the essential work of the Standards Department ranked among his top priorities.

The Government member of Cuba indicated that paragraph 8 of the General Report of the
Committee of Experts, in which some results were noted of the work undertaken in recent
years by the Committee of Experts to study its working methods, was interesting to read.
She doubted that it would be possible to reproduce comments of the Committee of Experts
in its report the following year (i.e. a non-reporting year). In any event, governments
should be consulted on this matter. It was satisfying to note how the Committee of Experts
had applied more consistent criteria in order to distinguish the observations from the direct
requests. It would also be most useful if the Committee reflected on the possibility of
achieving greater rationalization in the use of observations and direct requests. Moreover,
it was important that the Committee of Experts be able to evaluate the application of
Conventions in law and practice using verifiable information from reliable sources, in
particular reports from governments that were the basis of the work of the Committee of
Experts. It was encouraging that an approach had been developed in order to identify cases
of progress and that the Committee of Experts had expressed satisfaction or interest with
the measures adopted by some countries. The Government of Cuba once again appeared in
the list of cases of progress in relation to the Maternity Protection Convention, 2000
(No. 183), and the Occupational Safety and Health (Dock Work) Convention, 1979 (No.
152). The speaker concluded by stating that a constructive approach in the analysis and
evaluation by the Committee of Experts had produced encouraging effects in continuing
efforts, in cooperation with Cuban employers’ and workers’ organizations, to improve
legislation and practice linked to compliance with the Conventions.

The Worker member of Pakistan expressed appreciation of the work carried out by the
Office and recalled the essential role of the Conference Committee, which was the heart of
the International Labour Conference and was dedicated to defending the rights of the
working class. He further recalled the essential principles underlying the ILO in its quest
for social justice, freedom of association and the fact that labour was not a commodity. In
view of the 60th anniversary of the adoption of Convention No. 87, it was right to call
upon those countries that had not yet not done so to ratify the Convention, particularly in
the case of States of chief industrial importance. As the 90th anniversary of the ILO would
be celebrated next year, it was of particular importance for the countries concerned to set a
good example that could be followed by developing countries, where the working classes
continued to be confronted by multiple challenges. These included high rates of inflation,
the harsh conditions imposed by the international financial institutions, the deregulation of
markets and the obligation to establish export processing zones in which the fundamental
rights of workers were denied. He called on the members of the Committee to remember
the 1.3 billion workers throughout the world who had to survive on less than $2 a day. He
also emphasized the importance for governments which ratified Conventions to ensure that
they were fully applied. This could only be achieved through tripartite consultation
involving employers’ and workers’ organizations, as well as through discussion involving
balanced delegations to the International Labour Conference. The strategic objectives of
the Decent Work Agenda could only be achieved if the four fundamental rights of workers
were fully enforced, with the participation of labour inspection systems. He called upon the
ILO to strengthen the resources of the International Labour Standards Department so that it
could provide an appropriate level of technical assistance to help constituents apply
Conventions at the national level. He also expected the Office to help workers’
organizations play an effective role in promoting and protecting the basic rights of
workers. Finally, he called on those governments whose cases could not be discussed by
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the Conference Committee due to lack of time to make every effort to give effect to the
Conventions they had ratified.

52. The Government member of Italy thanked the Committee of Experts and its Subcommittee
for their efforts to increase the impact of its report by making it more readable and
welcomed the decision to introduce a new section highlighting “good practices”. He
expressed the hope that dialogue between the Committee of Experts and the Conference
Committee on the Application of Standards would continue, as the smooth functioning of
the two committees was essential to the success of the ILO’s supervisory system. With
regard to the improvement of the ILO’s standards activities, his Government welcomed all
the elements of the action plan proposed by the Office and supported the standards strategy
approved by the Governing Body. The application of this strategy was fundamental to
achieving decent work for all. In conclusion, he emphasized the importance of the
universal ratification and effective application of Convention No. 87, which was
celebrating the 60th anniversary of its adoption, for the promotion of democracy and
decent working conditions.

53. The Government member of Kuwait, also speaking on behalf of the Government members
of the Gulf Cooperation Council, reaffirmed the will of the members of the Gulf
Cooperation Council to collaborate in the achievement of decent work and the improved
implementation of international labour standards. She observed that there had been an
increase in the number of ratifications of the ILO’s fundamental Conventions by the Gulf
countries since the adoption of the ILO Declaration on Fundamental Principles and Rights
at Work in 1998. Of the 39 ratifications of the fundamental Conventions by the Gulf
countries, 20 had been registered since 1998. Some of the countries of the Gulf
Cooperation Council had now ratified all of the fundamental Conventions and she
emphasized that these countries were prepared to develop their legislation in accordance
with the principles set out in international labour Conventions, with a view to achieving
economic, political and social development.

54. The Government member of Norway, also speaking on behalf of the Government of
Iceland, said that the two Governments fully supported the statement made by the
Government member of Germany on behalf of the IMEC group. She then underlined the
importance of the ILO’s standards system for the world of work, particularly in a
globalized world where labour and capital moved across borders. The Decent Work
Agenda was important in the way it focused on and promoted the obvious human right to a
decent workplace and an income to live on, while the core Conventions were universally
recognized and had been ratified by most ILO member States. Nevertheless, the
Committee’s work demonstrated that, in many countries, those Conventions were far from
being implemented. Furthermore, to a great extent the same countries appeared before the
Committee year after year. Despite comprehensive assessments, repeated discussions and
frequent calls for improvements, together with a sophisticated system of analysis and
technical assistance to address the most serious problems of application, a number of
countries seemed to make little, if any, progress in applying ratified Conventions. While
she recognized that a number of countries might face difficulties in fulfilling their
obligations through a lack of developed mechanisms and resources, the lack of political
will to comply with ILO Conventions on fundamental rights at work also played a part.
That was a matter of regret not only for workers in the countries concerned, but also for the
globalized world economy, characterized as it was by transnational integration and
interdependence. The continuous lack of application of ratified ILO Conventions in a
number of countries posed a challenge to the promotion of decent work. Neither the
conclusions of the Conference Committee, technical cooperation nor high-level missions
seemed to have the desired effect. She expressed the hope that the 97th Session of the
International Labour Conference would make serious progress in discussing and
addressing the problem within both the Committee on the Application of Standards and
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other relevant committees, particularly the Committee on Strengthening the ILO’s
Capacity.

The Government member of France said that his Government fully supported the statement
made by the Government member of Germany on behalf of the IMEC group. He then drew
the Conference Committee’s attention to the procedure for the examination of comments
from employers’ and workers’ organizations by the Committee of Experts. That procedure,
established by the Committee of Experts and outlined in paragraphs 59 and 60 of its report,
guaranteed an adversarial examination of position. It ensured that government replies to
comments were brought to the attention of the Committee of Experts before it examined
the comments made by a workers’ or employers’ organization. This was why it was
envisaged that, if such comments reached the Office late in the year (after 1 September),
examination of the case by the Committee of Experts was postponed until the following
year to give the Government time to respond. The practice was outlined in paragraph 59 of
the report. Paragraph 60 of the report illustrated the normal application of the procedure.
Under these conditions, it was surprising to note that the procedure had not been followed
in the case of comments by a workers’ organization concerning the application of
Convention No. 87 with regard to the Act on the continuity of public service in the
transport sector. The Government had been informed of the existence of the comments in
mid-September 2007, but had not been in a position to reply before the meeting of the
Committee of Experts in November. The Committee of Experts had, nevertheless,
examined the comments without waiting for the Government’s reply. Furthermore, it had
issued a substantive opinion requesting France to amend the Act without having taken into
account the viewpoint of the French authorities. The fact that all the parties had not been
able to make their views known before a legal opinion was given was the more regrettable
in that the opinion of the Committee of Experts had been presented in certain media as
final. He called on the Committee of Experts to re-examine the case in the light of the
detailed legal response it had provided to the comments of the workers’ organization.

The Government member of Lebanon commended the report of the Committee of Experts
for its substantive and scientific approach. In her view, the continued increase in the length
of the report was indicative, on the one hand, of the depth of analysis by the Committee of
Experts and, on the other, of the quality of the reports submitted by member States in reply
to the comments of the Committee of Experts and in accordance with their constitutional
obligations. She noted the references made in the report of the Committee of Experts to the
meetings held between members of the Committee, as well as with the Employer and
Worker Vice-Chairpersons of the Conference Committee, to discuss issues of common
concern. In this respect, she emphasized that it was necessary for governments to know the
outcome of such meetings in view of their repercussions on standards-related obligations.
With a view to strengthening tripartism and social dialogue, she emphasized the need to
revive tripartite meetings held in parallel to the meetings of the supervisory bodies with the
aim of clarifying the concerns of the social partners in relation to the current discussions on
changes in standards policy, for example in the context of the current discussions in the
Conference on strengthening the ILO’s capacity. She also noted the greater emphasis that
was currently being placed on non-fundamental and non-priority Conventions. While this
strengthened the integrated approach to standards, which was both useful and
comprehensive, there was a risk that the resulting standards could be lengthy and
burdensome to follow up. Consideration therefore needed to be given to the additional
burden on Governments in preparing their reports, and she therefore called for a review of
deadlines for the submission of such reports. In addition, she requested clarification of the
meaning of the sentence “the reproduction of certain previous comments” in the report of
the Committee of Experts the following year and its impact on the reporting cycle and the
obligations of member States. She also hoped that the discussions on reviewing the report
forms could simplify the replies to be prepared by governments and she requested further
clarification on the significance of the new plan of action to improve the impact of the
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standards system. She recalled that the current number of members of the Committee of
Experts was still 16 and she raised the issue of the reasons behind the delay in filling the
additional four vacancies on the Committee. She reiterated the need in this context to
increase the Arab membership of the Committee. Finally, she indicated that she found the
Information document on standards was interesting. It covered the issues of streamlining
the submission and examination of information and reports due under article 22 of the
Constitution, the action plan to achieve rapid and widespread ratification and effective
implementation of the Maritime Labour Convention, 2006, as well as other issues to be
addressed at the start of work of the Conference Committee. She also called for the
translation of article 24 of the Constitution into Arabic, a matter raised during previous
years.

Fulfilment of standards-related obligations

57.

58.

59.

60.

The Employer members appreciated the analysis by the Committee of Experts, in
paragraph 14 of its report, of the specific difficulties faced by governments in meeting their
reporting obligations. They agreed with the exhortation of the Committee of Experts that
the broader technical cooperation programmes should enhance the impact of the standards
system as decided by the Governing Body at its November 2007 session. This decision
should be implemented fully. Notwithstanding the Office’s efforts, there was a continued
decline in article 22 reports which threatened the functioning and eventually the credibility
of the ILO supervisory system. The technical cooperation programmes mentioned earlier
would hopefully result in a sustainable long-term approach to reverse the decline in
reporting.

The Worker members had followed with interest the process of revision of report forms,
the aim of which should be to allow governments to more easily meet their obligations in
reporting. Regarding statistics on reports received for ratified Conventions, they noted that
the percentage of reports received before the deadline had increased. Reports received late
were a hindrance to the smooth functioning of the supervisory system and this percentage
had to be improved upon by increasing technical assistance from the Office and
simplifying the report forms. Regarding the small number of reports received on
Conventions applicable in non-metropolitan territories, the Committee of Experts’ appeal
that member States remedy this situation should be supported. Economically developed
European countries should lead by example, especially as member States experiencing
major economic difficulties and faced with the demands of international financial
institutions were being singled out for criticism.

The Government member of Cuba noted with concern that this year the number of reports
received had declined yet again, without any halt to the trend being noted over the years.
The small number of reports received on Conventions applicable in metropolitan territories
was also a concern. This trend was a hindrance to the supervisory mechanism and allowed
those who failed in this obligation to avoid their responsibilities in respect of ratified
Conventions. This trend could be corrected in some cases through efficient technical
cooperation and in other cases by a broader dissemination of the reasons behind non-
compliance.

The Worker member of France emphasized that compliance by Governments with their
reporting obligations and the time limits for the submission of reports was essential for the
effectiveness of the supervisory system and the capacity of workers’ organizations to
participate in it. The role of labour administrations, whose functioning affected application
and compliance with labour legislation, was essential to the effective implementation of
ILO Conventions. This mission required such administrations to have at their disposal the
material and human resources to discharge their functions. It was important to emphasize
that Employers needed to give their support in this regard.
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63.

With regard to the constitutional obligations to send reports and submit the instruments
adopted, the Government member of Italy said that the Italian Government had sent all the
required reports within the established time limits and had fulfilled its obligation to submit
the Maritime Labour Convention, 2006, and the Promotional Framework for Occupational
Safety and Health Convention, (No. 187), and the Promotional Framework for
Occupational Safety and Health Recommendation, 2006 (No. 197), to the competent
authorities. He emphasized the important work and numerous technical assistance
activities undertaken by the Office, collaborating closely with its experts in the field, to
follow up the conclusions of the Conference Committee. He shared the concern of the
Committee of Experts with regard to the submission of reports: late reports, the fall in the
number of reports received, and failure to submit first reports and to reply to the comments
of the Committee of Experts threatened the operation and credibility of the ILO’s
supervisory system. He emphasized that, in order to deal with such problems, it was
essential to strengthen technical assistance activities within the framework of an
individualized follow-up. The Italian Government supported this innovative and valuable
system which was based on identifying the reasons for persistent failure to comply and of
devising special technical assistance for member States with the aim of dealing with their
problems and training officials in the preparation of reports. He hoped that problems
related to the submission of reports could be integrated into technical cooperation
programmes. His Government supported the proposal being discussed by the Governing
Body to rationalize the submission of reports, revise report forms and submit reports
online.

The Government member of Kuwait, also speaking on behalf of the Government members
of the Gulf Cooperation Council, highlighted the urgent need for the appointment of
Arabic-speaking labour standards specialists in both the Regional Office for the Arab
States and at ILO headquarters in Geneva so that they could provide technical assistance to
member States with a view to improving their capacity to prepare reports and train national
officials responsible for labour standards. She also called for the report forms to be
reviewed and both observations and direct requests to be simplified to help member States
meet their reporting obligations and facilitate the channels of communication between the
ILO and member States. Efforts should be made to provide an Arabic version of all
documents distributed to the members of the Conference Committee, as Arabic was one of
the official languages of the ILO.

The Government member of Lebanon emphasized that her country had fulfilled its
constitutional obligations under articles 19 and 22 and added that the Ministry of Labour
was currently examining the Work in Fishing Convention, 2007 (No. 188), in preparation
for its submission to the competent authorities. She commended the ILO Regional Office
for Arab States and the efforts made to provide technical assistance to the Arab States.

The reply of the Chairperson of the
Committee of Experts

64.

65.

The Chairperson of the Committee of Experts, responding to points made, expressed the
hope that the cautionary view of good practice put forward by the Employer members
would not apply to the cases and examples given by the Committee of Experts. She
therefore welcomed the other, positive comments that had been made. With regard to the
suggestions made, she said that the Committee of Experts would examine the possibility of
expanding the country profiles. She also welcomed the helpful suggestion to highlight the
“double footnoted” cases more visibly.

With regard to the issue raised by the Employer members of whether the obligation to do
overtime work could constitute forced labour, she recalled that the General Survey on
forced labour, discussed at the previous session of the Conference, had indicated that «...
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the Committee considered that the imposition of overtime did not affect the application of
the Convention so long as it was within the limits permitted by national legislation or
collective agreements. Above those limits, the Committee has considered it appropriate to
examine the circumstances in which a link arises between an obligation to perform
overtime work and the protection provided by the Convention.” The matter was different
when overtime work regularly went beyond the provisions of collective agreements and of
national legislation and workers were in practice forced to work excessive hours of work to
earn enough to support their families, and there was effectively no choice for them, or
where they were under threat of dismissal unless they worked unreasonable hours of
overtime. In each case it would then be a question of the time worked, the frequency of
overtime, any particular circumstances in which the obligation to perform overtime arose,
whether overtime work was genuinely voluntary, and the effect of non-performance on a
worker’s ability to earn a survival wage. The hypothetical example to which reference had
been made concerned overtime work to be performed in emergency situations, which, by
their nature, had certain characteristics. Rather than examining hypothetical situations,
however, the Committee of Experts would have to examine specific cases as they arose in
order to provide further clarification as appropriate.

With regard to the comments made by the Government member of Lebanon concerning the
difficulties experienced by governments in complying with their reporting obligations, she
said that the Committee of Experts would look at certain aspects of the report forms with a
view to simplifying them.

The reply of the representative of the
Secretary-General

67.

68.

69.

At the very outset, the representative of the Secretary-General wished to thank all those
who had participated in this discussion and to underline its importance for the secretariat.
Indeed, the general discussion had provided an opportunity to have comments and
suggestions made by the constituents for the secretariat to carry its core responsibilities in
supporting the work of the supervisory bodies. The Chairperson of the Committee of
Experts had already responded to the issues raised concerning the report of the Committee
of Experts. She would therefore address the following matters: (i) the percentage of replies
for the General Survey; (ii) fulfilment of reporting obligations; (iii) processing by the
Office of the comments received from employers’ and workers’ organizations on the
application of ratified Conventions; (iv) the filling of vacancies within the Committee of
Experts; and (v) other issues.

Regarding the first point, the speaker indicated that the percentage of replies under
article 19 of the ILO Constitution for the General Surveys had remained stable over the
past years and were as follows: 48.5 per cent for the 2008 General Survey on public
procurement; 44 per cent for the 2007 General Survey on forced labour; 51 per cent for the
2006 General Survey on labour inspection; 52.5 per cent for the 2005 General Survey on
hours of work; and 52 per cent for the 2004 General Survey on employment policy. The
low percentage in 2007 for Forced Labour could be due to the high rate of ratification and
the low number of reports requested from States that had not ratified.

Turning to the concerns expressed by the Employer and Worker members over the number
of reports received and the lateness of receipt of the majority of reports, she pointed out
that two years ago, the Office had launched an innovative “personalized” follow-up to
identify the reasons for persistent failures in order to target assistance designed for member
States to address these difficulties. The Office had contacted each of the countries
mentioned in the reports of the Conference Committee and, in light of the replies received,
organized a number of technical assistance activities. In addition, over the past two years,
the Department had provided financial support to technical assistance activities directly
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72.

undertaken by the sub-regional offices in relation to cases of serious failures. This had
begun to bear fruit, and with close coordination between headquarters and the field, there
were now cases of States resuming fulfilment of their reporting obligations. More
importantly, there would now be systematic integration of reporting obligations in the
Decent Work Country Programmes (DWCPs) with follow-up by specialists in the field.

Concerning the statement made by the Government member of France in relation to
comments sent to the ILO by Force Ouvriére dated 31 August 2007, the speaker explained
that 31 August was a Friday and the registry dated receipt of this communication on the
next working day, Monday, 3 September 2007. A letter was sent to the Government on
11 September 2007 informing it that this communication would be brought to the attention
of the Committee of Experts at its next session and inviting it to respond. In terms of both
procedure and due process, all deadlines were respected and the Government was provided
with ample time to respond.

In respect of the concerns raised by certain speakers that the Committee of Experts was
still not functioning to its full operating capacity, the representative of the Secretary-
General underlined that the Secretary-General would make nominations to the Governing
Body in June and November 2008 to fill these vacancies. To maintain geographic balance,
it was planned to recommend two experts from Africa, one from Asia and one or two from
Europe.

Finally, concerning the recruitment of Arabic-speaking officials both in the Beirut office
and at headquarters, there was an Arabic-speaking senior standards specialist in the region,
and there was an ongoing competition for an Arabic-speaking standards specialist in the
department.

Reports requested under article 19 of the
Constitution

Labour Clauses (Public Contracts) Convention (No. 94)
and Recommendation (No. 84), 1949

73.

The Committee devoted part of its general discussion to the examination of the first
comprehensive General Survey carried out by the Committee of Experts on the application
of the Labour Clauses (Public Contracts) Convention, 1949 (No. 94), and the Labour
Clauses (Public Contracts) Recommendation, 1949 (No. 84). In accordance with the usual
practice, this General Survey took into account information supplied by 85 member States
under article 19 of the ILO Constitution as well as information communicated by member
States which have ratified the Convention in their regular reports under articles 22 and 35
of the Constitution. Observations and comments received from 30 employers’ and
workers’ organizations to which the government reports were communicated in accordance
with article 23(2) of the Constitution were also reflected in the General Survey.

Integrating labour clauses into public procurement
contracts: Standards and challenges for national
law and policy

74.

The Employer members welcomed the General Survey as an opportunity to clarify the
meaning and relevance of Convention No. 94 and Recommendation No. 84 concerning
labour clauses in public contracts which touched upon complex issues regarding the social
dimension of public procurement. Convention No. 94 established the requirement for
labour clauses to be inserted in contracts awarded by central public authorities for certain
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construction works, the manufacture of goods, the shipment of supplies or equipment, and
the supply of services. The Convention required that, in the performance of those contracts
workers should be provided with wages, hours of work and other conditions of labour
which were not less favourable than those established by collective agreement, arbitration
award or national laws for work of the same character in the trade or industry concerned in
the district where the work was performed. The Convention also required the establishment
and maintenance of an adequate system of inspection and the imposition of remedies and
sanctions in case of non-compliance with the terms of the labour clauses.

75. The Committee of Experts indicated that clauses in public contracts that restated the
applicability and binding nature of national laws, including those dealing with wages,
hours of work and other conditions of employment, were not sufficient to meet the
requirements of the Convention. Indeed, the Committee of Experts emphasized that the
Convention required governments to ensure that the most advantageous local labour
conditions were secured for workers performing work under public procurement contracts,
which placed the contractor under the obligation to apply the most favourable pay rates,
including overtime pay, and other working conditions established in the industrial sector
and geographical region concerned. Referring to the Committee of Experts’ interpretation
of the Convention as requiring the most advantageous wages and other working conditions
for workers engaged in the execution of public contracts, the Employer members recalled
that international labour standards usually prescribed universal minimum standards and, in
this sense, Convention No. 94 was somewhat different since it went beyond minimum
standards. They were concerned that, in prescribing the most advantageous local
conditions, the ILO might have exceeded its mandate with respect to this Convention.

76. The Employer members addressed what appeared to be the basic assumption by the
Committee of Experts, which was also an assumption upon which the two instruments
appeared to be based, namely that competition on the basis of labour costs was socially
unhealthy and should always be avoided. In essence, this assumption was that it was
desirable to insulate labour costs from the competitive pressure inherent in any bidding or
tendering process. In the view of the Employer members, this assumption was faulty. The
value of competition should be evaluated by measuring the advantages versus the
disadvantages. Moreover, certain questions needed to be considered, such as whether
competition eliminated corruption, whether it increased productivity and transparency, and
whether it procured goods and services at the best value for money or the best quality for
the price. The Employer members considered that the proper functioning of labour markets
was based on competitiveness, which could include competition regarding labour costs, as
well as other costs.

77. With regard to the Committee of Experts’ view that in accordance with the Convention
governments should be seen as setting an example by acting as “model employers”, the
Employer members stated that they were not opposed to governments aspiring to be
“model employers” or promoting model contractors, but wished to point out that what
constituted a model employer could only be determined with reference to the various
stakeholders, which included not only workers, but also the public at large, including tax
payers, the unemployed and other groups. Being a model employer required compliance
with national labour and employment laws, but did not necessarily involve, for example,
paying workers the most advantageous local rate of pay. Furthermore, economic realities
meant that public administrations in many States were no longer in a position to provide
the best working conditions available. Therefore, if the public sector in many countries did
not provide the most advantageous local working conditions, what justification was there
for a government to impose such standards on a third-party contractor?

78. Commenting on the Committee of Experts’ reference to the issue of avoiding social and
wage dumping in public procurement operations, the Employer members observed that
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wage competition was a complex issue with various facets. Moreover, the terms “social
dumping” and “wage dumping” had a negative connotation and had been used
inappropriately. In the context of international trade law, the term “dumping” was
generally defined as the act of a manufacturer in one country exporting a product to
another country at a price that was below the price it charged in its home market or was
below its production cost. In the field of labour law and social policy, the terms denoted
the export of goods from a country with weak or poorly enforced labour standards,
reflecting the idea that the exporter had costs that were artificially lower than its
competitors in countries with higher labour standards and constituted an unfair advantage.
The Employer members expressed the view that non-compliance with the Convention did
not necessarily amount to social or wage dumping and therefore the two concepts should
be kept distinct. They accordingly suggested that the Committee of Experts should be more
careful in the language used in the General Survey.

In the understanding of the Employer members, the broader purpose of the Convention
was that public authorities should concern themselves with the working conditions of
workers employed under public contracts and paid for by public funds. Although they
agreed that this interest might in principle be reasonable, they raised a number of concerns
relating to the instruments under examination. Firstly, the Convention did not appear to
have widespread support. Of the 60 countries that had ratified it, only one quarter were
substantially applying it. Secondly, the General Survey demonstrated that the prevailing
view of governments was that workers employed under procurement contracts were not in
need of special protection over and above national labour and employment laws. Indeed,
the Committee of Experts concluded that, based on the review of national law and practice,
the idea of including labour clauses in public contracts was not widely accepted among
member States. In fact, the Committee of Experts noted that member States were unwilling
to take the necessary action to implement the Convention. It also noted that the principle
that the State should act as a model employer by offering the most advantageous
conditions to workers paid indirectly through public funds did not appear to enjoy
popularity. Uniformity and coherence in the application of the Convention was lacking in
the countries which had ratified it. Moreover, certain countries which had previously given
effect to the Convention had now amended their legislation and no longer applied its
provisions. And yet, despite all these observations, the Committee of Experts still claimed
that the Convention provided a clear, concrete and effective solution to the problem of how
to ensure fair wages and working conditions to workers engaged in the execution of public
contracts.

The Employer members disagreed with this conclusion. The overall picture was very clear.
Most countries had determined that ratification of the Convention was not possible or
desirable. Countries appeared to consider that the Convention was outdated or in
contravention of EU rules, that its application was too costly or overly bureaucratic, or that
national labour legislation provided adequate protection. The Employer members therefore
believed that there was no need to engage in promotional efforts to try and attract new
ratifications in the foreseeable future. Moreover, they considered that it was not for the
Committee of Experts to assess whether the Convention provided an effective solution, as
such determinations could only be made by the tripartite constituents. Finally, they
disagreed with the assertion that the Convention was up to date and should be partially
revised to take into account major developments in the area of public procurement, as well
as developments at the ILO, such as the adoption of the 1998 Declaration on Fundamental
Principles and Rights at Work. In maintaining this view, the Committee of Experts refused
to take note of the increasing and clear opposition by governments, regional organizations
and other constituents to the approach articulated in the Convention.

The Worker members, while emphasizing the importance of the discussion of the General
Survey in the Conference Committee, recalled that Convention No. 94 and
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Recommendation No. 84 had a twofold objective, namely to ensure that labour costs were
not used as an element of competition when bidding for public contracts, and to guarantee
that public contracts did not exert a downward pressure on wages and working conditions.
According to the General Survey, a lack of interest in the two instruments had been
observed in recent years. This lack of interest was related to modern policies applied to
public procurement which were more geared towards unrestricted competition and “best
value for money” than to raising the bar and applying best local practice. This was also
connected with the general trend for the dismantling of public services observed globally
and the rampant privatization that prevailed almost everywhere. Public authorities were
constantly developing their tendering procedures, but no longer paid attention to the
negative effects on the fundamental rights of workers.

82. Convention No. 94 covered in its scope public authorities that awarded contracts involving
the expenditure of funds and the employment of workers for the implementation of public
policy, which might be intended to achieve economic recovery or to provide public
infrastructure or public services to the population. At the time of its adoption, therefore, the
Convention was seen as an instrument that was in line with the different roles of a modern
democratic State. In 1949, two principles of great importance had been established. First,
the State was under the obligation, through the inclusion of labour clauses in public
contracts, to prevent any downward pressure on workers’ rights; and second, public funds
should be used in a socially responsible manner, including by facilitating the achievement
of good working conditions through the exercise of the fundamental right to freedom of
association and collective bargaining. As regards the role of the State, the focus was on
economic and social development policies in which public works were seen as a means of
combating unemployment, particularly at times of economic depression, while ensuring
that wages were at a level that safeguarded the living standards of workers.

83. The situation had considerably evolved over time and was now being transformed by
several factors such as: the growing importance of subcontracting in an internationalized
context, which raised the question of disparities between the wages and working conditions
of workers in geographically distant areas; the proliferation of public contracting with a
cross-border dimension; the impact on public contracts of the general trend for the
financialization of the economy; decentralization and the intervention of local authorities;
the expanding use of public—private partnerships; and the practise of service-only or
labour-only contracting. The aim of the General Survey was to call upon public authorities
and international financial institutions (IFIs) to place Convention No. 94 and
Recommendation No. 84 once again at the heart of their procurement practices.
Convention No. 94 was the only appropriate instrument because it was universal, binding
and effectively supervised, and should be promoted as such.

84. Convention No. 94 addressed three principal aspects of public procurement: (i) the types of
public contracts in which labour clauses were to be included; (ii) the prescriptive content
of the labour clauses; and (iii) the means for ensuring compliance with the provisions of
labour clauses. Recommendation No. 84 contained two substantive paragraphs, one
advocating that labour clauses substantially similar to those in public contracts should be
applied where private employers were granted subsidies or were licensed to operate a
public utility, and the other specifying the details of working conditions that should be
prescribed in labour clauses. These two instruments were the main international
instruments concerning labour clauses in public contracts. It was difficult to overestimate
their importance in view of the scale of modern public procurement and the facts and
figures presented in the General Survey were very telling in this regard.

85. Turning to the implementation of the Convention, four conditions needed to be met. First,
a public authority. In the absence of a definition, some member States had interpreted this
concept in a broad manner, which was very positive. However, the question arose as to
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whether this lack of a definition constituted a problem when endeavouring to address the
issue of public—private partnerships in which new forms of public regulation and
participation were emerging. Second, the Convention gave equal weight to two elements,
namely the expenditure of funds and the employment of workers. However, it was an open
question whether a financial investment by a public authority could be considered as an
expenditure of funds within the meaning of the Convention. Third, the Convention referred
to contracts for works, supplies and services. This approach was very broad and
appropriate to the modern development of public procurement. However, concerns were
raised with respect to “turnkey” contracts, such as those that were becoming most common
in Africa, whereby service providers would bring goods and labour, unconcerned about
destabilizing the local market. Finally, the Convention only applied to central authorities.
Nevertheless, the extent to which federate institutions operating around a central entity
were concerned would depend on the specific sharing of responsibilities as determined by
cach State. In certain cases of decentralization, some public contracts could thus be
excluded from the scope of the Convention, whether or not this was intentional.

Convention No. 94 applied equally to subcontractors and assignees of contracts.
Subcontracting was becoming generalized in many sectors. It was all too common in the
construction industry, but also in sectors that were more sensitive to the informal economy,
such as the cleaning services sector. Even though the rule was clear, its application was
less clear since, in practice, enforcement was left to the national legislator. The only labour
clauses which were in conformity with Convention No. 94 were those which imposed on
the employer the obligation to comply with the highest standards at local level, and the
conditions guaranteed needed to be those that were most favourable among those
established by collective agreement, arbitration award or national legislation.

With a view to addressing the practical difficulties of application, the Worker members
believed that it was necessary to emphasize the significance of social dialogue in all forms
and at all levels. They therefore supported the emphasis placed by the Committee of
Experts on the importance of compliance with appropriate provisions in the field of safety
and health, with a view to effective prevention. The Committee of Experts had found that
in general the idea of including social clauses in public contracts was not widely accepted
by member States, even though States should act as models in this respect. However, the
Convention was simple in conception and offered a clear, specific and effective
mechanism that could be adapted to modern realities and ensure that the rights of workers
were protected. The Committee of Experts also observed that the legislative models on
public procurement recommended to developing countries, mainly with a view to
promoting international competition in a transparent and corruption-free environment,
never addressed the social aspects of public contracts, or only referred to marginal aspects
which were far from the firm principles set out in the Convention. The Worker members
could only echo the concerns of the Committee of Experts when it highlighted that certain
technical guidelines used by international organizations operating in the field of public
procurement might lead countries to disregard their obligations deriving from ILO
Conventions.

A Worker member, speaking on behalf of the Building and Wood Workers’ International
(BWI), indicated that the construction sector was very familiar with the Convention. The
BWI had submitted detailed comments on the General Survey. She supported the remarks
made by the Worker members and expressed her disappointment with the unduly negative
attitude of the Employer members. She commented that BWI had never heard this opinion
from the construction employers or contractors’ organizations. The number of ratifications
of Convention No. 94 was higher than the average ratification rate. The Convention had
been very relevant during the construction boom of the 1950s and 1960s and was still a
very relevant and widely used instrument in the present construction boom, given that 70
per cent of investment in construction came from the public sector. Furthermore, it should
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be recalled that the requirements and principles of Convention No. 94 were included in a
large number of bidding documents for the procurement of works, including those of the
World Bank and 13 multilateral development banks (MDBs), as well as in construction
contracts, many national employment and procurement laws and collective agreements.

89. The speaker added that the construction industry was a US$3.5 trillion industry (50 per
cent of capital investment) employing around 150 million persons worldwide (75 per cent
from developing countries). Workers were, however, no longer directly employed by
entities within the public sector or by large general contractors but rather by micro-
enterprises with less than ten workers. There were large numbers of people in the informal
economy and large numbers who were not genuinely “self-employed”. Due to the
extremely high competition in the construction industry, contractors won bids by lowering
their costs, of which labour was a major component. The winning tender was mostly the
one who paid the lowest wages, did not provide safety equipment or accident coverage,
and had the largest number of informal workers without any legal or social protection. The
BWI was appalled by the poor quality of employment offered in construction and the high
fatal accident rates were the most visible consequence of that exploitative environment.

90. In the BWI’s view, “best value” was quite different from “lowest price”. The construction
industry today sought to avoid the lowest-price culture and the economy of evasion created
by informal contractual conditions, weak employment policies and exploitative labour
practices. There were long chains of employers in the industry, from the client (i.e. the
public authorities) to the prime contractor, specialized subcontractors, many labour-only
subcontractors and tremendous numbers of informal workers. In this context, the
construction contract was crucially important to ensure a level playing field and safeguard
the practical implementation of labour standards. Contract clauses relating specifically to
labour standards needed to be included in public contracts and should be expanded and
strengthened.

91. The Government member of Denmark, also speaking on behalf of the Government of
Norway, commended the Committee of Experts for the high quality of the analysis of the
General Survey. She also noted that it was user-friendly, as it contained diagrams, and
encouraged the Office to continue this approach, where relevant. Although each of the
issues addressed in the General Survey deserved detailed attention, the question remained
as to why Convention No. 94 did not play a more central role. The Convention was the
only international instrument to prevent social dumping and to ensure for the workers
concerned wages and other working conditions not less favourable than those established
by the national legislation or collective agreements for work of the same nature in the trade
or industry concerned. She hoped that the present discussion in the Conference Committee
would become an important milestone in making public procurement socially responsible.
She therefore looked forward to a practical outcome from the debate.

92. The Government member of the Netherlands welcomed the General Survey and stated that
her Government supported the conclusion that the Convention was most relevant in times
of globalization. Greater awareness was, however, needed as public procurement had
become a highly specialized field with considerable financial implications. She indicated
that her Government had high ambitions for sustainable procurement. Utilizing its large
purchasing power, it had decided to make all purchases at the central level and a
considerable amount of purchases at the local and provincial levels socially and
environmentally sustainable. As part of the broader sustainability agenda, the Government
encouraged enterprises to take their responsibility. At the same time, acting as a powerful
consumer, the Government decided that the core labour standards would have to be
subscribed to by suppliers in their production chains. In the initial stages, suppliers did not
have to guarantee compliance with ILO standards, but had to make an effort, including
bringing their subcontractors into line. For larger contracts, it would be necessary to show
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the results of the efforts made, which would have to be supported by an external audit.
Regarding the question of transnational application of Convention No. 94, she stated that
the Convention had been adopted long before globalization and therefore its context was
national. She added that, while admittedly there were very important international labour
standards other than the core labour standards, especially those on minimum wages, safety
and health at the workplace and reasonable working time, it had been decided that
sustainable public procurement should primarily focus on core labour standards. Other
standards might of course be added, if needed, in certain cases. Moreover, discussion was
under way concerning the knowledge that procuring entities needed to have to comply with
the core labour standards. While the responsibility for compliance lay primarily with the
suppliers, the procuring entities did have a role to play and therefore needed to be trained.
It was very important that the parties concerned had better access to specialized auditors
and advisers on social criteria. In this connection, the ILO could help in developing the
market of such auditing companies.

The Worker member of Sweden congratulated the Committee of Experts on an excellent
General Survey. In fact, the General Survey should have been prepared a long time ago,
because the Committee of Experts had expressed its concern that the Convention, which
was the world’s only binding, universal and systematically supervised instrument on the
subject, seemed to be neglected and not properly used. He said that the General Survey
encouraged everyone not only to understand the situation at the national level better, but
also to see the broader picture of relevant developments in other international and regional
organizations. It also gave an indication of how the Decent Work Agenda could be
promoted through public procurement policies.

While noting that some positive developments were taking place in certain international
organizations, the speaker called on ministries of labour and the social partners to engage
more actively in dialogue with other ministries responsible for public procurement policies
and with regional and international organizations to ensure that public procurement was
used as a tool to promote decent work and the social dimension of globalization. He
observed that some of those responsible for public procurement policies were not aware of
the relevant ILO standards and he took the view that perhaps the public sector should try to
catch up with the developments in many private enterprises in making social and ethical
commitments, such as the signing of international framework agreements. He referred to
the point raised by the Committee of Experts that the scope of Convention No. 94
principally covered contracts concluded by central authorities. member States should be
reminded, however, of the possibility afforded by the Convention to extend its coverage to
contracts awarded by local authorities. A similar mechanism was to be found in the
Discrimination (Employment and Occupation) Convention, 1958 (No. 111), under which
countries were free to add additional grounds on which discrimination was to be prohibited
while the accompanying Recommendation No. 111 called for the principles of non-
discrimination to be included among the eligibility criteria for public contracts. Moreover,
Recommendation No. 90, which accompanied the Equal Remuneration Convention, 1951
(No. 100), suggested that the principle of equal remuneration for men and women for work
of equal value should be applied in work executed under public contracts.

The Government member of Morocco observed that the General Survey was published in a
context characterized by the increasing use of concession agreements, privatization and
recourse to subcontracting in public procurement. At the same time, a certain
disengagement of the State to the benefit of private enterprises was observed, in particular,
through the development of public—private partnerships. The General Survey
demonstrated, on the one hand, that Convention No. 94 was not widely ratified, and on the
other, that it was important to integrate social criteria into public procurement contracts. In
this regard, the Government of Morocco had made efforts to improve national law and
practice, for instance, through Decree No. 2-98-482 which guaranteed equality between
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workers with regard to conditions of employment, the Labour Code which contained
provisions guaranteeing respect of this principle, and the Instructions issued by the Prime
Minister in April 2008 which reaffirmed this principle. These instruments were
supplemented by the provisions of the Code of Contracts and the Code of Civil Procedure.

96. The Government member of Italy thanked the Committee of Experts for having prepared
an important General Survey which was a detailed analysis of national law and practice,
taking into account the latest developments in public procurement and the problems
relating to the application of the two instruments under discussion. Italy had ratified and
applied Convention No. 94. In conformity with the two EU Public Procurement Directives
of 2004, a new Code on public contracts was adopted in 2006. A single legal text,
henceforth, covered all provisions on contracts entered into by public authorities. An
important aspect of the General Survey was that it had made clear that the principles of the
European Directives were not in contradiction with those contained in Convention No. 94.
It would be helpful if the consequences of the latest decisions rendered by the Court of
Justice of the European Communities (ECJ) were further analysed.

97. The Government member of Egypt stated that, since Convention No. 94 was ratified in
1960, the Committee of Experts had addressed observations to her Government on several
occasions. Even though specific legislation had been adopted to implement the principle of
equal remuneration for all workers without any discrimination, the Committee of Experts
continued to consider that this was not sufficient to give effect to the requirements of the
Convention. She reiterated that her Government ensured to all workers the greatest degree
of fairmess and non-discrimination possible, and that it would continue to follow to the
letter the provisions of Convention No. 94.

98. The Government member of Canada welcomed the General Survey and expressed
appreciation for the balanced views presented on the Convention and the
Recommendation. The issue of labour clauses in public contracts did not lend itself to an
casy consensus. With respect to the ratification record, he wondered why so few member
States had ratified Convention No. 94 and even fewer were substantially implementing it.
As noted in the General Survey, Canada had not ratified Convention No. 94 for a number
of reasons and took the view that further promotion of the Convention would not change
this situation.

99. The Worker member of India indicated that the main objective of Convention No. 94 was
for public authorities, while awarding contracts for the execution of construction works, or
for the supply of goods and services, to ensure that ILO standards relating to working
conditions and wages were observed appropriately, and that contractors who participated
in the tendering process did not compromise working conditions and wages by curtailing
costs in those areas in order to become the lowest bidders. With the advancement of
globalization and open markets, the provisions of the Convention on labour clauses in
public contracts were increasingly ignored and violated by public authorities. Economic
interests led to the establishment of an economic hegemony to the detriment of
underdeveloped countries by exploiting the cheap labour available in these countries. The
capitalist world wanted to exploit this situation and hence the ruling class of the advanced
industrialized countries would never wish to honour the Convention. Subsumed under the
term of “globalization”, education, health, construction of roads and rails, were all being
transferred to the private sector and thus out of the orbit of public contracts. There was no
doubt that the values of all ILO standards, including Convention No. 94, gradually eroded
in an era when competitiveness and profits were maximized through a decrease of labour
costs.

100. The Government member of the United Kingdom stated that his Government was
committed to improving the quality of working life for individuals so that they could
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expect a certain standard of working conditions and protection in the workplace. The
United Kingdom’s procurement policy was such that all public procurement was to be
based on value for money, having due regard to propriety and regularity. There was scope
to incorporate social considerations, such as the ILO labour standards, in the procurement
process provided they were compatible with EU legislation. Under the European Union
procurement rules, requirements in the selection or award criteria that were not relevant to
the subject matter of the contract were not permitted and any special contract conditions
should relate to the performance of the contract in question and be compatible with EU
legislation. Contract clauses requiring compliance with minimum working conditions
would not always be relevant to the performance of the contract and could, in some
instances, be indirectly discriminatory. Therefore, the inclusion of such clauses required
consideration on a case-by-case basis. In addition, the speaker considered that a blanket
approach to insert references to legislative provisions in public contracts would add to the
length and bureaucracy of the procurement process. In some cases these burdens could be
disproportionate to the benefits to be gained and might potentially deter small businesses —
including those owned by women, black, minority ethnic groups or other disadvantaged
groups — from tendering for public contracts. He concluded by stating that his
Government’s decision to denounce Convention No. 94 was consistent with the United
Kingdom’s procurement policy and position on national employment legislation, whilst
remaining committed to the principles of the ILO labour standards and Convention No. 94.

The Government member of Mauritius indicated that his country was among the 60
countries that had ratified Convention No. 94. He welcomed the General Survey because it
shed light on the essential purpose of the instruments under discussion and contributed to a
better understanding of their normative requirements. Non-compliance with the
Convention, as rightly pointed out in the General Survey, was mainly due to significant
misunderstandings of the Convention’s core requirements and also to the fact that the
Convention was situated halfway between labour and administrative law. In his country,
the provisions of Convention No. 94 had been fully complied with until 1975 but they
were somehow not fully integrated in the 1975 Labour Act during the labour law
consolidation process. Nevertheless, by the very definition of “employer” in the national
legislation, the workers employed by contractors and subcontractors were ensured wages,
hours of work, and other conditions of labour — including occupational safety and health
and social security protection — which were not less favourable than those established for
work of the same character in the trade or industry concerned. In addition, amendments to
the Public Procurement Act of 2006 were under preparation in order to put in place a new
legal framework for public procurement which was expected to be in full compliance with
Convention No. 94. For this purpose, his Government also drew on other relevant
international instruments and model laws.

The Government member of the Democratic Republic of the Congo stated that his country,
although having ratified Convention No. 94 in 1960, had not yet been able to implement it
effectively in practice. The national authorities had not yet enabled the Ministry of
Employment, Work and Social Security (METPS) to take appropriate action with a view to
ensuring that labour clauses in public contracts were based on the principle of equality
between national and foreign workers regarding conditions of recruitment, remuneration
and social security. He mentioned, however, that in the context of a public contract for
road construction, which had recently been concluded between the Government and a
private Chinese company, the METPS had taken concrete action, and as a result, the
contract did not only make reference to the provisions of Convention No. 94 but also
guaranteed decent working conditions for both national and expatriate workers alike.
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The social dimension of public procurement and
present-day relevance of Convention No. 94
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The Employer members recalled that, almost 60 years after its adoption, Convention
No. 94 had received only 60 ratifications, of which 36 had been registered in the first 15
years following its adoption. Only three countries had ratified it over the past decade. The
Convention had been denounced by the United Kingdom in 1982 as it had concluded that
its provisions had become inappropriate for the country. Furthermore, the response rate to
the questionnaire for the General Survey had been relatively poor, with slightly under half
of the member States providing replies. Only 29 national workers’ and employers’
organizations from 17 countries had expressed their views on the instruments. The
Employer members concluded that Convention No. 94 was an outdated and ill-conceived
instrument which had never enjoyed wide support and the ratification record of which had
long stagnated. In addition, the Convention was protectionist in nature and unduly
interfered with sound public procurement policies and the most effective functioning of
markets. By making mandatory the most favourable local wages and working conditions, it
protected the conditions of a specific group of workers at the cost of the taxpayer and
could compromise the quality of publicly procured goods and services. Moreover, it could
actually have the effect of excluding from public contracts workers who enjoyed decent,
though not necessarily the most advantageous, working conditions. Commenting on the
Committee of Experts’ view that the Convention was an up to date instrument and that a
similar conclusion was reached by the ILO Governing Body’s Working Party on Policy
regarding the Revision of Standards, the Employer members observed that although the
Working Party had classified the instrument as being up to date ten years ago, this decision
had in part been based on the premise that significant ratifications were expected. This had
not been the case. Furthermore, the discussion of the General Survey provided an
opportunity to assess the instrument in much greater depth than the Working Party had
been able to do, and should therefore be seen as updating the findings of the Working
Party.

The Worker members concurred with the view of the Committee of Experts that
Convention No. 94 was an underused instrument. However, rather than affirming that the
Convention might need to be partially revised in order to keep pace with sweeping changes
in the public procurement sector, its content and underlying philosophy should be the
subject of an awareness-raising campaign to achieve better understanding of its objectives
with a view to strengthening its principles, which were still relevant. Convention No. 94
needed to be placed at the heart of the institutional debate at the national and international
levels, and neither the European Union, nor the IFIs should disregard this debate. The core
issue was the role of social justice and the promotion of workers’ rights, which was
essential to any democratic State. Well-known cases examined by the Committee of
Experts showed that a State which undervalued workers’ rights either denuded itself of its
vital forces or plunged its population into despair.

A Worker member, speaking on behalf of the European Trade Union Confederation
(ETUC), stressed that Convention No. 94 was an up to date and indispensable instrument
in a globalizing world. Its aim was to ensure that wages and working conditions were not
used as an element of competition for public contracts, thus exerting downward pressure.
The issue at stake was not whether minimum or any other standards should be applied
under public contracts, but rather that the State, as the single biggest buyer in any given
market, should not remain neutral. By insisting on a level of wages similar to the one
agreed collectively, the Convention supported collective bargaining and strengthened the
industrial relations system. The importance of including all subcontractors in the chain was
to prevent the creation of a loophole for both the contractor and the State that would be an
enormous disincentive for collective bargaining. The objectives of Convention No. 94
were recognized in the treaties establishing the European Union. In addition, the European
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Commission considered that it was important and legitimate to pursue environmental and
social objectives through public procurement. The 2004 Public Procurement Directives
recognized the respect for collective agreements while in 2006, the European Commission
and the European Council called on EU Member States to ratify up to date ILO
Conventions, including Convention No. 94.

Another Worker member, speaking on behalf of the BWI, recalled that in December 2001,
a clear, international consensus had emerged among Governments, construction employers
or contractors associations and construction trade unions participating in the ILO Tripartite
Meeting on the Construction Industry in the Twenty-First Century. This consensus was
aimed to offer fair and reasonable working conditions and to implement international
labour standards in the construction industry in order to create a level playing field and
eliminate unfair competition. Convention No. 94 was highlighted as an important
instrument to achieve this objective. In the conclusions, it was proposed that governments
should use their procurement procedures to ensure that contractors and subcontractors
complied fully with national labour legislation, and specifically with health and safety
legislation. It was recommended that these obligations be included in the contract as labour
clauses, and that there should be an immediate sanction in the form of exclusion from
tender lists for those not fulfilling their obligations. It was further agreed that IFIs should
encourage socially responsible business practices promoting and protecting workers’ rights
in accordance with the 1998 Declaration on Fundamental Principles and Rights at Work.
Following the ILO meeting, the Confederation of International Contractors’ Associations
(CICA) and the BWI developed some joint approaches towards labour clauses in public
contracts and had actively been promoting these clauses together with MDBs. This had
resulted in the development of new labour clauses in the Standard Bidding Documents for
procurement of works used by the World Bank and copyright of FIDIC. These clauses
covered workers’ organizations, discrimination, child labour, forced labour, health and
safety, HIV/AIDS and record-keeping requirements.

The Government member of Denmark, speaking also on behalf of the Government of
Norway, expressed the view that the Convention and its accompanying Recommendation
remained as relevant, valid and necessary today as they had been in 1949 when adopted.
Globalization had created new challenges putting to the test the balance between economic
and social forces of the economy. The Convention made a valuable contribution in this
regard, although its scope was limited to public contracts. She supported the view that
governments should act as model employers and emphasized that Convention No. 94 only
required governments to ensure the generally accepted level of wages and other working
conditions for work of the same character in the trade or industry concerned. The
Convention was still valid and relevant also for countries where the labour markets were
regulated by collective agreements concluded between highly representative employers’
and workers’ organizations. The so-called Nordic model was based on the conviction that
the social partners were best qualified to recognize the problems on the labour market and
to find appropriate solutions. In this context, Convention No. 94 had been found to be
particularly useful in situations where contracted enterprises brought foreign workers to
Norway and Denmark. Labour clauses required the level of wages and other working
conditions of those posted workers to correspond to the local level, preventing them from
being employed in second-class jobs or under substandard working conditions. The
Convention also offered a development potential. In developing countries where the public
sector was often the largest employer, the Convention should be ratified and implemented
as it provided the basis for the exercise of the fundamental right to freedom of association
and collective bargaining in order to ensure decent wages and working conditions. She
accordingly expressed the hope that IFIs and MDBs would not fail to take due
consideration of the Convention.
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108. Replying to certain comments made by the Employer members, the Worker member of
Sweden noted that not only had the Convention been classified as up to date by the
Working Party on Policy regarding the Revision of Standards but, in addition, in adopting
the report of the Conference Committee on Sustainable Enterprises in 2007, the Employer
members had recognized the value of Convention No. 94 in promoting sustainable
procurement policies. Moreover, he recalled the tripartite consensus that all ILO up to date
instruments should be promoted. He added that, in his view, the low level of ratification of
the Convention was due to lack of awareness of its objectives, and a ratification campaign
was therefore necessary. The case of the Minimum Age Convention, 1973 (No. 138)
offered an interesting example. Back in 1985, it had only received 43 ratifications and
serious doubts had been expressed about its ratification prospects. Yet, some 20 years later,
the situation had completely changed. Efforts should therefore be made to ensure that the
same happened with Convention No. 94.

109. The Employer member of Norway addressed the specific question of posted foreign
workers engaged in the execution of public contracts and stated that her country had
implemented Convention No. 94 through a government regulation which took effect in
March 2007. The clause safeguarding posted workers’ working conditions and wages
required wages and conditions of labour to be not less favourable than those established in
national collective agreements in force and not less favourable than what was considered
normal for the relevant location and profession. Employers in her country supported the
purpose of the regulation, as it was important that foreign workers working in Norway
were offered acceptable wages and working conditions. The political debate, however,
regarding wages and working conditions for foreign workers had been confusing because
of the use of the term “social dumping”, for which no legal definition existed. In her view,
offering foreign workers wages below those stipulated in national collective agreements
did not constitute social dumping, since those workers received lodging, food and travel
costs. Besides, wages and working conditions for foreign workers were regulated by four
different acts and regulations. The overlap in scope between the four instruments made it
extremely difficult for a contracting authority to find out which instrument took
precedence.

110. The Worker member of Kenya argued that the issue at stake was how public funds —
sourced through domestic taxes and borrowed funds from international institutions and
multilateral arrangements — were spent. In this regard, the purpose of Convention No. 94
and Recommendation No. 84 was to safeguard the interests of all citizens from being
subjected to work situations that would not conform to the aspirations and expectations of
the working people. Including labour clauses in public contracts could not be seen as
asking too much from contractors, both domestic and foreign, who benefited from the
utilization of public funds. Given that nationals of the contracting countries had to bear the
full cost of these funds, it was fair that they obtained proper benefits from public contracts.
Accordingly, foreign contractors should not be allowed to import foreign personnel and
machinery. The Convention also addressed the issue of job creation, which called for a
labour-intensive execution of the contracts awarded through public funds. Furthermore, the
recognition of the relevant trade unions in the area of the execution of a public contract
should be emphasized. Therefore, tender boards should include workers’ representatives as
public watchdogs. In conclusion, Convention No. 94 and Recommendation No. 84 needed
urgent revision to take into account the changing nature of globalized business operations
and should then be promoted as other core Conventions.

111. The Government member of Spain noted that Convention No. 94 and Recommendation
No. 84 reflected the social needs that they were designed to address when they were first
drafted. The instruments were adopted at the time of the Second World War in a situation
characterized by the devastation of huge areas, which required an enormous effort by the
public sector for the reconstruction of infrastructure and for overall economic recovery. At
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the same time, reconstruction should not be detrimental to the working and living
conditions of the workers concerned. Convention No. 94, therefore, offered a legal solution
balancing both needs, thereby giving rise to the necessity for the inclusion of labour
clauses in public contracts. The circumstances had certainly changed, but the quest for
social justice was timeless. Thus, public authorities could still not invoke intense
international competition or financial crises as excuses for disregarding labour rights. Both
the Convention and the Recommendation had lost nothing of their currency and continued
to offer legal solutions that were still valid today. Despite the recent ruling by the ECJ that
seemed to follow a different approach, it should be recalled that Convention No. 94 was a
universal standard which had given rise to various EU directives. In the same vein, the
Government member of Italy indicated that the Convention continued to be a valid tool for
ensuring fair wages and working conditions to workers engaged in the performance of
public contracts.

The Employer member of Denmark, speaking on behalf of the local public employers,
expressed great interest in the General Survey, which addressed a wide range of important
issues. Local governments, being often the largest employer in Danish districts and also the
largest providers of tenders for many different public tasks, were everyday users of
Convention No. 94. The Convention wisely allowed States to define the term “public
authority” themselves. Denmark had defined the concept in a way that municipalities had a
free choice whether or not to use the Convention in tendering procedures. In practice,
municipalities applied the Convention in most cases. His organization recommended that
municipalities should include parts of the wording of the Convention in the tender
documents, in order to avoid controversy and litigation. The question of compatibility
between Convention No. 94 and EU law became even more topical after certain recent
decisions of the ECJ. Despite these rulings, however, the local public employers in
Denmark would still use Convention No. 94. They would continue to apply the
Convention, not necessarily in order to improve working conditions, but rather in order to
ensure that work paid for by them would be carried out in a manner comparable to that
normally preformed in Danish districts.

The Worker member of the United Kingdom stated that the present discussion went to the
heart of the question of what kind of international economy one wished to create. In
theory, globalization provided new opportunities for developing countries. However, in
reality this was only the case when the necessary supporting economic and social policies
were in place. The principles enshrined in Convention No. 94 were central to such policies.
By proposing a standard labour clause in public contracts, the Convention sought to ensure
that such contracts did not force down wages and working conditions. He recalled that the
United Kingdom was the first country to ratify Convention No. 94 but also the only
country ever to have denounced it. A number of leading companies in the United Kingdom
had since incorporated the London Living Wage into their procurement policies. While
some argued that this was unlawful, EU rules clearly stated that suppliers should be
appointed because of their overall economic advantage, not simply because they offered
the lowest cost. The Trades Union Congress (TUC) and other European unions were
gravely concerned about the recent cases where the ECJ ruled that free movement of
goods, services, workers and capital took precedence over fundamental workers’ rights,
including the right of unions to organize and to bargain collectively. More positively, in
the United Kingdom, after sustained trade union pressure, the Ministry of Finance was
about to publish a booklet describing the way in which social clauses could be used to
promote skills and equality in procurement contracts. This development made it even more
illogical that the United Kingdom had still not decided to re-ratify Convention No. 94.

The Government member of Sweden emphasized that her Government fully supported the
idea behind Convention No. 94 although it had not yet ratified it. Public authorities
awarding contracts for works, goods or services should indeed ensure decent working
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conditions. The decision not to ratify Convention No. 94 was taken by the Swedish
Parliament already in 1950 and was supported by both workers and employers. The
interests pursued by the Convention were seen as already being ensured by the Swedish
system of collective agreements. The Government had not found reasons to revise its
decision since then.

The Worker member of Japan stated that the two instruments regarding labour clauses
were very important and continued to be relevant and valid, particularly in the light of the
increasing importance of public contracting and the related competitive pressures. The
tendency of national and local governments to contract private companies at low cost
resulted in reduced profits for the contracting companies and consequently declining wages
and working conditions for their workers. Granting contracts for public works to private
companies was only rarely aimed at the reduction of expenditures, while no consideration
was given to whether the workers concerned were provided with fair employment and
working conditions. The labour costs were being compressed below the minimum wage
and individual workers were being transformed into self-employed workers as a means to
evade social insurance obligations. A growing number of workers were not able to
maintain a minimum livelihood while cost-cutting had also led to a deterioration of public
services.

Recent case law of the Court of Justice
of the European Communities

116.

117.

118.

The Worker members noted that a central question was how to avoid social dumping, and
in particular wage dumping, in public procurement procedures. No region was immune
from the issue of wage dumping, as shown by the recent ruling of the ECJ in the Dirk
Riiffert case (C-346/06, judgement of 3 April 2008). The case consisted of a confrontation
between two fundamental aspects of European law: article 49 of the Treaty of the
European Community on the freedom to provide services and the Posting of Workers
Directive (96/71/EC). Developments in the Riiffert case bore witness to a certain approach
to public procurement under which workers were seen as cost factors. The case highlighted
the right of public authorities, in granting procurement contracts, to require tendering
enterprises to undertake to pay wages that corresponded to those already agreed through
collective bargaining where the work was to be performed. The ECJ judgement ignored the
2004 directives on public procurement, which explicitly permitted social clauses. It did not
recognize the right of member States and public authorities to use public procurement
contracts as a means of combating unfair competition in relation to wages and working
conditions by cross-border service providers. The unfortunate ruling was considered to be
an open invitation to engage in social dumping.

The Employer members welcomed the judgement in the Riiffert case to the extent that it
gave precedence to the freedom to provide services within the EU common market over
national legislation that prescribed payment of wages as laid down in a local collective
agreement. The Court had found that there was no justification to prescribe rates of pay
laid down in a local collective agreement for workers in the context of a public works
contract where the same obligation did not apply to workers in the context of a private
contract. The judgement demonstrated an obvious discrepancy between the requirements
of Convention No. 94 and EU regulations, which could result in 27 EU Member States not
being in a position to ratify or continue to apply the Convention. The decision might also
have implications for countries beyond the European Union.

The Worker member of Sweden indicated that in Sweden for many years the argument
against ratification of the Convention had been that it was prevented by EU rules. In this
regard, he welcomed the observation by the Committee of Experts that EU directives on
public procurement were compatible with Convention No. 94 and did not prevent EU
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Member States from ratifying the Convention. The recent ECJ judgement in the Riiffert
case raised both concerns among trade unions and expectations in some other quarters. He
expressed his belief that the European Union had no intention of undermining Convention
No. 94 or allowing itself to be used as a scapegoat. The EU executive organs had declared
several times that EU Member States should ratify and implement all up to date ILO
Conventions, which included Convention No. 94.

The Employer member of Norway stated that despite repeated requests by the employers,
the Government had been unable to clarify the Regulation of March 2007 on foreign
posted workers, saying it would have to be interpreted on a case-by-case basis. That left
clarification up to the courts. The Regulation clearly created a restriction on the free
movement of services from EU Member States to Norway, and the recent judgement of the
ECJ in the Riiffert case demonstrated that the European courts would rule against such
unwarranted restrictions, even when they had a social objective. Employers in Norway
therefore intended to pursue the matter through the courts.

A Worker member, speaking on behalf of the ETUC, emphasized that Convention No. 94
was particularly important in the European context because of the extensive subcontracting
practices with a cross-border dimension and policies of intra-EU mobility. A series of
cases decided by the ECJ had dealt recently with situations where employers sought to
challenge locally applicable wages and working conditions by establishing themselves
elsewhere in one of the new EU Member States (Viking case). In other cases, workers were
hired through subcontractors located in new EU Member States (Laval case). With regard
to the Riiffert case, she noted that the action taken by the public authorities concerned, by
requiring payment of wages to all workers in line with the rates agreed in locally
applicable collective agreements, were in line with Convention No. 94. However, contrary
to the Advocate General’s opinion, the ECJ held that, in the case at hand, wages had been
fixed in a manner contrary to the directive concerning the posting of workers and that the
setting of higher wages than those applicable in posted workers’ home country amounted
to a restriction of the freedom of services which was not justified by the aim of protecting
workers. Unfortunately, the Riiffert case confirmed the ECJ’s narrow interpretation of the
posting of workers directive and did not make any reference to the public procurement
directives which explicitly allowed social clauses to prevent social dumping and oblige
public authorities to investigate when tenders were abnormally low. In the ETUC’s view,
this was an open invitation for social dumping and a race to the bottom and thus, contrary
to the aims of Convention No. 94. Although there was tension and political conflict
between the Riiffert case and ILO Convention No. 94, it should be recognized as of limited
scope and to be very EU-specific, it was only relevant to intra-EU cross-border
subcontracting. It did not apply to public procurement at the national level with only
national actors involved, nor when posting from outside the EU. Nonetheless, it was
problematic and a threat to collective bargaining and social standards. The speaker
concluded that it was now time for the European Union and its members to show that they
remained committed to the ILO and to support the promotion of Convention No. 94. It was
urgent that the European Union addressed the issues at stake in relation to intra-
Community mobility and procurement in order to avoid ambiguities, keeping in mind that
the goals of Convention No. 94 were fully compatible with the aims of the EU Treaty.

The Government member of Sweden indicated that following the judgement of the ECJ in
the Laval case (C-341/05, judgement of 18 December 2007), her Government had decided
to appoint an inquiry commission to formulate proposals for any amendments in the
Swedish legislation that might be deemed necessary as a result of the ruling. Both the
Laval and the Riiffert cases concerned the balance between social protection of workers
and the EU rules on freedom to provide services. Given that the two cases were closely
related, it could not be excluded that the result of the inquiry might have an impact also on
the application of social clauses in public contracts. The question of whether Convention
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No. 94 was compatible with EU legislation was crucial for determining whether Sweden
could ratify the Convention. At this stage, however, the Government was not in a position
to revise its 1950 decision not to proceed with the ratification of the Convention.

The outlook: Prospects for promotion and other
possible future ILO action

122.

123.

124.

125.

The Employer members stated that they could not support promotional activities for
Convention No. 94 or for the adoption of the concepts set out in the Convention by other
international organizations. They also expressed their opposition to any efforts to revise the
Convention with a view to extending its scope to new forms of public procurement. They
suggested that the Office might conduct research on the economic and social impact of
labour clauses in public procurement contracts with a view to developing a revised and
updated position on the issue of a social dimension, if any, of public procurement
contracts. They proposed that a tripartite meeting of experts be organized with a view to
preparing a guidance document regarding this issue.

The Worker members presented a number of proposals as to how the Office could follow
up on the Committee of Experts’ General Survey. Promoting the social dimension of
public procurement, as envisaged in Convention No. 94, was an essential element of any
trade union strategy aimed at promoting decent working conditions and fair wages. The
Committee of Experts’ recommendation to promote Convention No. 94 and to increase its
impact should be supported. In this regard, the Office should launch a major campaign to
raise awareness of an instrument that was still not widely understood. The Office should
provide technical assistance to governments that had ratified the Convention so that they
could give full effect to it. Efforts should also be made to obtain further ratifications.
Technical assistance for the implementation of the Convention should become an integral
part of DWCPs.

The Worker members further proposed that research programmes should be developed
with the objective of identifying good practices in the area of labour clauses in public
contracts. The International Institute for Labour Studies could play an important role in
this respect. The Office should intensify the dialogue with governments and international
institutions active in public procurement with a view to promoting Convention No. 94 as
an essential element of sustainable public procurement policies. It should also establish a
global database on socially responsible practices in relation to public procurement. Some
very interesting initiatives existed in that area within the Trades Union International of
Workers in Building, Wood, Building Materials and Allied Industries (UITBB). The data
so collected could then be analysed at a meeting of experts to be convened by the Office.
In contrast, the Worker members were of the view that revising Convention No. 94 was not
necessary at the present time. They expressed the hope that the General Survey would
enable the ILO, in the very near future, to position itself as the champion of sustainable
public procurement policies.

The Government member of Denmark, speaking also on behalf of the Government of
Norway, considered that the ILO should continue to promote and strengthen the capacities
of the social partners through technical cooperation, and that the spirit of the Convention
could be used as a source of inspiration and guidance for labour policy. She called on
member States to ratify and implement the Convention. The Government member of the
Netherlands emphasized that there was a need to increase awareness about the
requirements of Convention No. 94 regarding social criteria in public procurement. Easily
accessible information should be provided by the ILO concerning qualified and reliable
auditors. Governments should also exchange information about their experiences with the
social dimension of public procurement.
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The Worker member of Sweden agreed with the Committee of Experts’ recommendation
that these instruments should be actively promoted by the Office to secure additional
ratifications and better implementation. The General Survey pointed to current
developments which needed to be taken into account in relation to public procurement
from a decent work perspective, which he assumed would be the subject of future
discussions. The Worker member of Japan stated that the lack of ratification had increased
the number of workers without social protection, resulting in decent work becoming an
elusive goal. The Office should therefore launch a promotional campaign so as to attract
new ratifications of the Convention and should allocate the necessary resources to this
effect.

Another Worker member, speaking on behalf of the BWI, expressed the view that further
popularizing Convention No. 94 and promoting its ratification would be a useful follow-up
on the findings of the General Survey. The promotional activities should include
discussions on public procurement and labour clauses in public contracts at national and
regional level. In order to improve living and working conditions in the construction
industry, the BWI looked forward to continuing to work with construction employers and
public authorities in the framework of the construction action programme of the ILO and at
the national level. Another worker member, speaking on behalf of the ETUC, expressed
the hope that EU Member States would support further activities for the promotion of
Convention No. 94. It was important to note that ten EU Member States had ratified ILO
Convention No. 94 and that all EU Member States had ratified all eight core Conventions
of the ILO, which included freedom of association and the promotion of collective
bargaining.

The Government member of Italy expressed his support for undertaking a promotional
campaign and offering technical assistance with respect to the Convention and stressed the
important contribution that the International Training Centre of the ILO in Turin could
make in strengthening the visibility of the Convention. In the same vein, the Government
member of Mauritius noted that in view of its relevance, the Convention should be actively
promoted before any consideration was given to possible revision, while the Government
member of the Democratic Republic of the Congo called for large diffusion of the
Convention and also sensitization of governments for further ratifications.

The Government member of Canada referred to the Committee of Experts’ view that the
instruments under discussion might no longer address current procurement patterns and
that they might need to be reviewed. In this context, his Government did not support
additional efforts to promote the Convention. The Office’s resources would be better used
in assessing whether Convention No. 94 could be revised to make it meaningful for current
procurement practices and to make its provisions sufficiently flexible, encouraging wide
ratification and implementation. Given the importance of the social dimension of public
procurement practices, more tripartite discussions were necessary in this regard.

The Government member of Lebanon noted that the Committee of Experts had made a
number of suggestions, including the adoption of a Protocol to the Convention. In such
case, the impact of a future Protocol on the national legislation should be carefully
analysed. In addition, the relation between a future ILO instrument on public procurement
and other relevant international instruments would have to be discussed. In the meantime,
the provisions of the Convention needed further clarification and explanation. The
Committee of Experts and the Office should play an active role in this regard, for instance
by supplying technical assistance and holding workshops and expert meetings. Finally, she
observed that the General Survey had its own specifity regarding the scientific approach
and in-depth analysis of some of the provisions of the Convention which seemed to be
obscure at first glance.
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The Government member of Spain estimated that there was room for additional
ratifications and that the current ratification record did not at all diminish the relevance of
the Convention. He also referred to some shortcomings of the Convention which would
need to be addressed in the event of a partial revision. Firstly, the concept of public
authority would need to be defined differently: instead of referring to an administrative
entity or a public entity, emphasis should be given to the public nature of the funds used in
the procurement process. Secondly, account needed to be taken of the fact that the
exception of low-value contracts could result in opening the door for failure in applying
the Convention, which was facilitated by the fact that no quantitative limit had been
established. Thirdly, it would be appropriate to provide for additional flexibility in the case
of regions affected by natural disasters generally caused by climate change, although the
exception of force majeure would still be acceptable. Fourthly, in accordance with the
Convention, the public authority could impose penalties, such as the withholding of
payments, in cases of failure to apply labour clauses. Nevertheless, in such cases the public
authority should not be considered as responsible. But, in such a situation, it would be
possible to go further and to provide that the public authorities assume a subsidiary
responsibility.

Final remarks

132.

133.

134.

In their concluding observations, the Employer members noted that the discussion on the
General Survey had been rich, although there had been little participation of Worker
representatives from developing countries and of member States not parties to Convention
No. 94. Some Governments had indicated that they had no intention to ratify the
instrument while others had stated that there was no need for special protection of workers
in the context of public contracts over and above the generally applicable labour
legislation. One Government supported the concept of requiring decent working conditions
in connection with work performed under public contracts, while another was in favour of
generally including core labour standards in public procurement contracts.

The General Survey was the first comprehensive survey in relation to Convention No. 94
and Recommendation No. 84 and the present debate was the first general discussion on
these instruments. As a result, the Employers members believed that they were not bound
by the findings of the Working Party on Policy regarding the Revision of Standards
concerning the status of the instruments. In response to the submissions regarding the link
between Convention No. 94 and collective bargaining, they were of the view that the
Convention sought to impose the terms and conditions of certain collective agreements on
employers who had chosen not to be parties to those agreements or to be parties to an
alternate collective agreement. This was contrary to the voluntary nature of collective
bargaining. Furthermore, the Convention interfered with sound public procurement
policies and might compromise the quality of procured goods and services. The
Convention might have the effect of excluding from work under public procurement
contracts workers who enjoy decent working conditions but not necessarily enjoying the
most advantageous working conditions. The Employer members concluded by reiterating
that Convention No. 94 should not be promoted and that they opposed efforts to revise it
with a view to extending its scope to new forms of public procurement. While accepting
the role of a social dimension in public procurement contracts, they did not consider
Convention No. 94 as a proper instrument for doing so.

The Worker members concluded their comments on the General Survey and the discussion
that followed by stating that the Conference Committee on the Application of Standards
was facing a situation where the analysis, albeit clear in the General Survey, lay bare
diametrically opposite approaches on the part of employers and workers. Everything that
the Worker members believed in and that justified their presence in the Committee had
been repudiated in the Employer members’ intervention. Under the circumstances, the
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Worker members maintained fully their position in favour of a campaign aiming at
promoting the Convention, strengthening its visibility, further research and exchange on
good practices, continued technical assistance, and expert meetings to pursue reflection on
socially sustainable procurement. Pointing to an inconsistency in the Employer members’
line of argument, the Worker members recalled the conclusions adopted after the
Conference discussion on the promotion of sustainable enterprises in June 2007 according
to which the ILO was requested to promote the ratification and application of the
international labour Conventions relevant to the promotion of sustainable enterprises,
including Convention No. 94, the Labour Inspection Convention, 1947 (No. 81), the
Workers’ Representatives Convention, 1971 (No. 135) and the Maternity Protection
Convention, 2000 (No. 183).

The Worker members reminded those governments that might still have doubts as to the
need of promoting Convention No. 94 that fair competition required transparency and
respect for the rights and dignity of workers. This implied, in particular, the prohibition to
resort to undeclared or illegal work in the case of subcontracting under public contracts,
the promotion of social dialogue and the observance of collective agreements.
Governments had an interest in favouring fair, equitable and efficient industrial relations
systems. Furthermore, governments should not lose sight of the fact that the practice of
social dumping, namely imposing precarious and illegal working conditions on workers
and thus impoverishing them to the extent that they needed to have recourse to social
assistance to survive, amounted to subsidizing enterprises from the state budget. Finally,
the Worker members considered that good employers were those who had innovative
ideas, while the less efficient ones attempted to exploit their workers. Whereas the latter
were doomed to disappear in a market economy that would observe the rights and dignity
of workers, dynamic and innovative employers that respected social dialogue would
prevail. There was a choice to make.

With respect to the General Survey on labour clauses in public contracts, the Chairperson
of the Commiittee of Experts expressed her appreciation for the interesting comments made
during the discussion, which had been of excellent quality. As frequently in a tripartite
setting, a wide range of positions and approaches were presented. The Worker members
and governments had overwhelmingly confirmed the continued relevance of the
Convention. She hoped that the somewhat dramatic language used by some speakers to
criticize the Convention would not come in the way of further tripartite dialogue on these
important issues.

In reply to a few points raised by the Employer members, the Chairperson of the
Committee of Experts pointed out that neither the Convention nor the General Survey
operated on the basic assumption that “competition was unhealthy”. On the contrary, the
Convention and the General Survey realistically accepted the need for competition. That
was given. The Convention sought to ensure that so far as public contracts were concerned,
there was a truly level playing field from which all competitors should start, namely all
bidders had to respect as a minimum certain locally established standards. She further
stated that it was difficult to understand the argument that the insertion of labour clauses
into public contracts could lead to corruption and a lack of transparency and that their
absence would somehow bring about true transparency and fairer competition. Moreover,
she clarified that the Convention did not require payment of the “highest wages” but wages
not less favourable than those established for the same work in the same place by
collective agreement, arbitral award or national laws or regulations. In response to the
argument that the Convention went beyond ILO standards by requiring more than
minimum standards, she observed that the Convention naturally had to address the
situation where collective agreements improved the minimum standards set out in labour
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138.

139.

legislation. To suggest that governments acting as model employers should nevertheless
permit some workers to be employed in public contracts at substandard wages and
conditions simply because they were foreign-sourced would be reason for serious concern.
Finally, the Chairperson of the Committee of Experts stressed that there were some basic
principles that never grew old. The core principle of Convention No. 94, which was that
workers employed under government contracts should receive wages and should enjoy
working conditions at least as favourable as best local practice, was not out of date. It was
at the very heart of the ILO and should not be easily labelled as “protectionist”.

In her reply, the representative of the Secretary-General noted that there was a clear
consensus that the question of labour clauses in public contracts called for further study
and analysis. Both the Employer and the Worker members, as well as a number of
Governments among those who participated in the discussion, had proposed that a tripartite
meeting of experts should be convened to continue to examine the complex issues of
whether and how to integrate social clauses into public procurement contracts. The Office
took note of this nearly unanimous request and would look into possible options for
carrying it forward, probably by bringing the matter before the Governing Body for
decision on the first suitable occasion.

As regards the question of the promotion of Convention No. 94, the Office understood that
there was strong support for specific action in this regard. With the exception of the
Employer members and the Government representative of Canada, all speakers favoured
promotional and awareness-raising activities. In this respect, the International Labour
Standards Department had been working on a “Practical Guide to Convention No. 94”
which aimed at helping constituents better understand the requirements of the Convention
and ultimately improving the application of the Convention in law and practice. Finally,
the representative of the Secretary-General drew the Committee’s attention to the fact that
the Sectoral Activities Branch of the Office would organize a two-day “Global Dialogue
Forum on Procurement in Construction” in February 2009, with the main theme
“Achieving decent work in construction through procurement and contracts”.

D. Compliance with specific obligations

140.

141.

The Worker members emphasized that the obligation to submit reports constituted a
fundamental element of the ILO supervisory system. The observance of this obligation was
indeed of the essence to prevent governments that neglected their reporting duties from
gaining an undue advantage, as well as to allow the supervisory bodies to proceed with the
examination of national laws and practices. It was therefore appropriate to insist upon the
respect of this obligation, so that the member States concerned could take the necessary
measures in this regard.

The Employer members indicated that any form of non-compliance with the obligation to
submit reports, which was a key element of the ILO supervisory system, involved a serious
failure of that system. Those States which most flagrantly violated these obligations eluded
examination by this Committee. The situation was even more serious when it came to the
submission of first reports. Similarly, the failure to submit instruments to the competent
authorities was a clear indication of a lack of commitment on the part of the government
concerned. The essence of the activity of this Committee, and in general of the supervisory
mechanisms, was the establishment of dialogue between member States and the
Organization, through the submission of reports. The slight progress observed in the last
years was not satisfactory. Two years ago, the Committee insisted on taking a new
approach to cases of failure to submit reports. The report of the Committee of Experts
should provide a better understanding of the reasons for such a failure, a global analysis of
these reasons and more information on the circumstances of each country.
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142.

143.

144.

It was necessary to examine various strategies, including assistance from the member
States which complied with their standards-related obligations and regular direct contact
with ILO standards specialists. In this respect, the efforts of the Office were appreciated
even though the results had been limited. Weak administrative structures and certain
exceptional circumstances linked to catastrophes were elements which could contribute to
understanding the difficulties of States in complying with the submission of reports. On the
other hand, the lack of coordination among various competent units of the State, changes
in governments or technical difficulties in the submission of reports could not be
considered as elements justifying these failures.

In examining individual cases relating to compliance by States with their obligations under
or relating to international labour standards, the Committee applied the same working
methods and criteria as last year.

In applying those methods, the Committee decided to invite all governments concerned by
the comments in paragraphs 25 (failure to supply reports for the past two or more years on
the application of ratified Conventions), 31 (failure to supply first reports on the
application of ratified Conventions), 35 (failure to supply information in reply to
comments made by the Committee of Experts), 76 (failure to submit instruments to the
competent authorities), and 87 (failure to supply reports for the past five years on
unratified Conventions and Recommendations) of the Committee of Experts’ report to
supply information to the Committee in a half-day sitting devoted to those cases.

Submission of Conventions, Protocols and
Recommendations to the competent authorities

145.

146.

147.

In accordance with its terms of reference, the Committee considered the manner in which
effect was given to article 19, paragraphs 5-7, of the ILO Constitution. These provisions
required member States within 12, or exceptionally 18, months of the closing of each
session of the Conference to submit the instruments adopted at that session to the authority
or authorities within whose competence the matter lies, for the enactment of legislation or
other action, and to inform the Director-General of the ILO of the measures taken to that
end, with particulars of the authority or authorities regarded as competent.

The Committee noted from the report of the Committee of Experts (paragraph 74) that
considerable efforts to fulfil the obligation to submit had been made in certain States,
namely: Afghanistan, Armenia, Islamic Republic of Iran, Madagascar and Swaziland.

In addition, the Committee was informed by various other States of measures taken to
bring the instruments before the competent national authorities. It welcomed the progress
achieved and expressed the hope that there would be further improvements in States that
still experienced difficulties in complying with their obligations.

Failure to submit

148.

The Committee noted that in order to facilitate the work of the Committee, the report of the
Committee of Experts mentioned only the governments which had not provided any
information on the submission to the competent authorities of instruments adopted by the
Conference for seven sessions at least (from the 87th Session in June 1999 to the 94th
(Maritime) Session in February 2006). This time frame was deemed long enough to
warrant inviting Government delegations to the special sitting of the Conference
Committee so that they may explain the delays in submission.
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149.

150.

The Committee noted that the five governments concerned with this serious failure to
submit had not replied to its invitation to provide information to this session of the
Conference, that is, Sierra Leone, Solomon Islands, Somalia, Turkmenistan and
Uzbekistan.

The Committee further noted that more than 50 countries were identified by the Committee
of Experts in paragraph 70 of its report. Those countries were experiencing considerable
delays in submitting the instruments adopted by the Conference to the competent
authorities, as required by the ILO Constitution. The Committee hoped that appropriate
measures would be taken by the governments and the social partners concerned so that
they could bring themselves up to date, and avoid being invited to provide information to
the next session of this Committee.

Supply of reports on ratified Conventions

151.

In Part II of its report (Compliance with obligations), the Committee had considered the
fulfilment by States of their obligation to report on the application of ratified Conventions.
By the date of the 2007 meeting of the Committee of Experts, the percentage of reports
received was 65.0 per cent, compared with 66.5 per cent for the 2006 meeting. Since then,
further reports had been received, bringing the figure to 73.2 per cent (as compared with
75.4 per cent in June 2006, and 78.3 per cent in June 2005).

Failure to supply reports and information on
the application of ratified Conventions

152.

153.

154.

The Committee noted with regret that no reports on ratified Conventions had been supplied
for the past two or more years by the following States: Bolivia, Cape Verde, Denmark
(Faeroe Islands), Sierra Leone, Solomon Islands, Somalia, Tajikistan, Togo,
Turkmenistan and United Kingdom (Anguilla, St Helena).

The Committee also noted with regret that no first reports due on ratified Conventions had
been supplied by the following countries: since 1992: Liberia (Convention No. 133); since
1994: Kyrgyzstan (Convention No. 111); since 1995: Kyrgyzstan (Convention No. 133);
since 1998: Equatorial Guinea (Conventions Nos 68, 92); since 1999: Turkmenistan
(Conventions Nos 29, 87, 98, 100, 105, 111); since 2002: Gambia (Conventions Nos 105,
138), Saint Kitts and Nevis (Conventions Nos 87, 98), Saint Lucia (Convention
No. 182); since 2003: Dominica (Convention No. 182), Gambia (Convention No. 182),
Iraq (Conventions Nos 172, 182); since 2004: Antigua and Barbuda (Conventions
Nos 122, 131, 135, 142, 144, 150, 151, 154, 155, 158, 161, 182), Dominica (Conventions
Nos 144, 169), The former Yugoslav Republic of Macedonia (Convention No. 182);
since 2005: Antigua and Barbuda (Convention No. 100), Liberia (Conventions Nos 81,
144, 150, 182); and since 2006: Albania (Convention No. 171), Dominica (Conventions
Nos 135, 147, 150), Georgia (Convention No. 163), Kyrgyzstan (Conventions Nos 17,
184), Nigeria (Conventions Nos 137, 178, 179). It stressed the special importance of first
reports on which the Committee of Experts based its first evaluation of compliance with
ratified Conventions.

In this year’s report, the Committee of Experts noted that 49 governments had not
communicated replies to most or any of the observations and direct requests relating to
Conventions on which reports were due for examination this year, involving a total of 555
cases (compared with 415 cases in December 2006). The Committee was informed that,
since the meeting of the Committee of Experts, 16 of the governments concerned had sent
replies, which would be examined by the Committee of Experts at its next session.
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155.

156.

157.

The Committee noted with regret that no information had yet been received regarding any
or most of the observations and direct requests of the Committee of Experts to which
replies were requested for the period ending 2007 from the following countries:
Afghanistan, Antigua and Barbuda, Barbados, Belize, Bolivia, Cambodia, Cape
Verde, Chad, Congo, Democratic Republic of the Congo, Equatorial Guinea,
Ethiopia, France (French Southern and Antarctic Territories, Réunion), Gambia, Guinea,
Guinea-Bissau, Guyana, Haiti, Ireland, Jamaica, Kyrgyzstan, Lesotho, Liberia,
Malaysia — Sabah, Mali, Mongolia, Nigeria, Pakistan, Saint Kitts and Nevis,
Seychelles, Sierra Leone, Solomon Islands, Sudan, Tajikistan, Togo, Uganda, United
Kingdom (Anguilla, Bermuda, British Virgin Islands, Gibraltar, Montserrat, St Helena)
and Zambia.

The Committee noted the explanations provided by the governments of the following
countries concerning difficulties encountered in discharging their obligations: Barbados,
Congo, Democratic Republic of the Congo, France (French Southern and Antarctic
Territories, Réunion), Gambia, Ireland, Lesotho, Mali, Nigeria, Russian Federation,
Saint Kitts and Nevis, San Marino, Solomon Islands, Somalia, The former Yugoslav
Republic of Macedonia, Uganda and United Kingdom (Anguilla, Bermuda, British
Virgin Islands, Gibraltar, Montserrat, St Helena).

The Committee stressed that the obligation to transmit reports was the basis of the
supervisory system. It requested the Director-General to adopt all possible measures to
improve the situation and solve the problems referred to above as quickly as possible. It
expressed the hope that the subregional offices would give all due attention in their work in
the field to standards-related issues and, in particular, to the fulfilment of standards-related
obligations. The Committee also bore in mind the reporting arrangements approved by the
Governing Body in November 1993, which came into operation from 1996, and the
modification of these procedures adopted in March 2002 which came into force in 2003.

Supply of reports on unratified Conventions
and Recommendations

158.

159.

The Committee noted that 146 of the 301 article 19 reports requested on the Labour
Clauses (Public Contracts) Convention (No. 94) and the Labour Clauses (Public Contracts)
Recommendation, 1949 (No. 84), had been received at the time of the Committee of
Experts’ meeting, and a further five since, making 50.1 per cent in all.

The Committee noted with regret that over the past five years none of the reports on
unratified Conventions and Recommendations, requested under article 19 of the
Constitution, had been supplied by: Antigua and Barbuda, Cape Verde, Democratic
Republic of the Congo, Equatorial Guinea, Gambia, Guinea, Haiti, Iraq, Kiribati,
Kyrgyzstan, Liberia, Pakistan, Paraguay, Russian Federation, San Marino, Sao Tome
and Principe, Sierra Leone, Solomon Islands, Somalia, Tajikistan, The former
Yugoslav Republic of Macedonia, Togo, Turkmenistan, Uganda, Uzbekistan and
Yemen.

Communication of copies of reports to employers’
and workers’ organizations

160.

Once again this year, the Committee did not have to apply the criterion: “the Government
has failed during the past three years to indicate the representative organizations of
employers and workers to which, in accordance with article 23(2) of the Constitution,
copies of reports and information supplied to the ILO under articles 19 and 22 have been
communicated”.
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Application of ratified Conventions

161.

162.

163.

The Committee noted with particular interest the steps taken by a number of governments
to ensure compliance with ratified Conventions. The Committee of Experts listed in
paragraph 50 of its report new cases in which governments had made changes to their law
and practice following comments it had made as to the degree of conformity of national
legislation or practice with the provisions of a ratified Convention. There were 65 such
cases, relating to 52 countries; 2,620 cases where the Committee of Experts was led to
express its satisfaction with progress achieved since it began listing them in 1964. These
results were tangible proof of the effectiveness of the supervisory system.

This year, the Committee of Experts listed in paragraph 53 of its report, cases in which
measures ensuring better application of ratified Conventions had been noted with interest.
It noted 314 such instances in 119 countries.

At its present session, the Conference Committee was informed of other instances in which
measures had recently been or were about to be taken by governments with a view to
ensuring the implementation of ratified Conventions. While it was for the Committee of
Experts to examine these measures, the present Committee welcomed them as fresh
evidence of the efforts made by governments to comply with their international obligations
and to act upon the comments of the supervisory bodies.

Specific indications

164.

The Government members of Barbados, Cambodia, Congo, Democratic Republic of the
Congo, Denmark (Faeroe Islands), Ethiopia, France (French Southern and Antarctic
Territories, Réunion), Gambia, Ireland, Kiribati, Lesotho, Mali, Nigeria, Russian
Federation, Saint Kitts and Nevis, San Marino, Solomon Islands, Somalia, The
former Yugoslav Republic of Macedonia, Uganda, United Kingdom (Anguilla,
Bermuda, British Virgin Islands, Gibraltar, Montserrat, St Helena), Yemen and Zambia
had promised to fulfil their reporting obligations as soon as possible. In addition, the
Government member of Iraq apologized for the lack of appropriate conditions to provide
the Committee with the requested reports and promised full cooperation with the ILO, in
observance of the [LO Constitution.

Case of progress

165.

In the case of Sweden (Labour Inspection Convention, 1947 (No. 81)), the Committee
welcomed the measures taken by the Government through the Work Environment
Authority to improve the functioning of the labour inspection. These measures included the
creation of a web site for the online notification of employment accidents and other
incidents; the determination of a method for the mapping of workplaces likely to present
occupational hazards, thereby facilitating the evaluation of all workplaces registered in this
respect; and appropriate training activities for all staff involved in the handling of
supervision procedures, particularly with a view to ensuring compliance with professional
rules and ethical principles. The Committee noted that this case was included in the list of
countries as a case of progress that should serve as an example of good practice.

Special sitting concerning the application by Myanmar
of the Forced Labour Convention, 1930 (No. 29)

166.

The Committee held a special sitting concerning the application by Myanmar of
Convention No. 29, in conformity with the resolution adopted by the Conference in 2000.
A full record of the sitting appears in Part Three of the report.
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Special cases

167.

168.

169.

The Committee considered it appropriate to draw the attention of the Conference to its
discussion of the cases mentioned in the following paragraphs, a full record of which
appears as Part Two of this report.

As regards the application by Bangladesh of the Freedom of Association and Protection
of the Right to Organise Convention, 1948 (No. 87), the Committee noted the
information provided by the Government representative and the debate that followed. The
Committee observed that the Committee of Experts’ comment referred to serious
violations of the Convention both in law and in practice, including: allegations of the
raiding of the offices of the Bangladesh Independent Garment Workers’ Union Federation
(BIGUF) and the arrest of some of its officers; further arrests and police harassment of
other unionists in the garment sector; arrests of hundreds of women trade unionists in 2004
whose case was still pending before the courts; and obstacles to the establishment of
workers’ organizations and associations in export processing zones (EPZs). It further
observed with regret that many of the discrepancies between the Bangladesh Labour Law
of 2006 and the provisions of the Convention concerned matters upon which the
Committee of Experts had been requesting appropriate legislative action for some time
now. The Committee noted the Government’s statement that the Labour Law of 2006 was
adopted following a process of consultations with the social partners over many years. It
further noted the Government’s indication that it was in the process of reviewing the
Labour Law, within the framework of the tripartite consultative committee, in order to
bring its provisions into conformity with the Convention in respect of any remaining
loopholes. As regards the allegations of arrests and detentions, it noted the Government’s
statement that none of these persons remained in custody nor were the charges against
them being actively pursued. The Committee observed that in reply to its request
concerning technical assistance, the Government stated that it would conduct a needs
assessment and request such assistance if needed. Expressing its concern over the apparent
escalation of violence in the country, the Committee stressed that freedom of association
could only be exercised in a climate that was free from violence, pressure or threats of any
kind against the leaders and members of workers’ organizations. The Committee requested
the Government to provide full particulars to the Committee of Experts in respect of all the
allegations of arrest, harassment and detention of trade unionists and trade union leaders
and urged it to give adequate instructions to the law enforcement bodies so as to ensure
that no person was arrested, detained or injured for having carried out legitimate trade
union activities. The Committee further urged the Government to take measures for the
amendment of the Bangladesh Labour Law and the EPZ Workers’ Associations and
Industrial Relations Act so as to bring them into full conformity with the provisions of this
fundamental Convention as requested by the Committee of Experts. The Committee
emphasized in this regard the serious difficulties prevailing as regards the exercise of trade
union rights in EPZs and the restrictions on the right to organize of a number of categories
of workers under the Labour Law. It called upon the Government to ensure that all
workers, including casual and subcontracted workers, were fully guaranteed the protection
of the Convention. The Committee expressed the hope that the necessary concrete steps
would be taken without delay and trusted that all additional measures would result in an
improvement and not a deterioration of the trade union rights situation in the country. It
requested the Government to provide a detailed report on all of the above matters for
examination at the forthcoming session of the Committee of Experts.

As regards the application by Zimbabwe of the Freedom of Association and Protection
of the Right to Organise Convention, 1948 (No. 87), the Committee deeply deplored the
persistent obstructionist attitude demonstrated by the Government through its refusal to
come before it in two consecutive years and thus seriously hamper the work of the ILO
supervisory mechanisms to review the application of voluntarily ratified Conventions. The
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Committee recalled that the contempt shown by the Government to this Committee and the
gravity of the violations observed had led this Committee to decide last year to mention
this case in a special paragraph of its report and to call upon the Government to accept a
high-level technical assistance mission. The Committee further deplored the Government’s
refusal of the high-level technical assistance mission that the Committee had invited it to
accept. The Committee observed with profound regret that the comments of the Committee
of Experts referred to serious allegations of the violation of basic civil liberties, including
the quasi-systematic arrest and detention of trade unionists following their participation in
public demonstrations. In this regard, the Committee further regretted the continual
recourse made by the Government to the Public Order and Security Act (POSA) and lately,
to the Criminal Law (Codification and Reform) Act of 2006, in the arrest and detention of
trade unionists for the exercise of their trade union activities, despite its calls upon the
Government to cease such action. The Committee also observed that the Committee on
Freedom of Association continued to examine numerous complaints regarding these
serious matters. The Committee took note with deep concern of the vast information
presented to it concerning the surge in trade union rights and human rights violations in the
country and the ongoing threats to trade unionists’ physical safety. In particular, it deplored
the recent arrests of Lovemore Matombo and Wellington Chibebe and the massive
violence against teachers as well as the serious allegations of arrest and violent assault
following the September 2006 demonstrations. The Committee emphasized that trade
union rights could only be exercised in a climate that was free from violence, pressure or
threats of any kind. Moreover, these rights were intrinsically linked to the assurance of full
guarantees of basic civil liberties, including freedom of speech, security of person, freedom
of movement and freedom of assembly. It recalled that it was essential to their role as
legitimate social partners that workers’ and employers’ organizations were able to express
their opinions on political issues in the broad sense of the term and that they could publicly
express their views on the Government’s economic and social policy. The Committee
therefore urged the Government to ensure all these basic civil liberties, to repeal the
Criminal Law Act and to cease abusive recourse to the POSA. It called upon the
Government immediately to halt all arrests, detentions, threats and harassment of trade
union leaders and their members, drop all charges brought against them and ensure that
they are appropriately compensated. It called upon all governments with missions in the
country to be present at the trial of Mr Matombo and Mr Chibebe and follow closely all
developments in relation to their case. The Committee urged the Government to cooperate
fully in the future with the ILO supervisory bodies, in accordance with the international
obligations that it voluntarily assumed by its membership in the Organization. The
Committee firmly urged the Government to ensure for all workers and employers full
respect for the civil liberties enunciated in the Universal Declaration of Human Rights and
the International Covenant on Civil and Political Rights without which freedom of
association and trade union rights were void of any meaning. It urged the Government to
accept a high-level, tripartite, special investigatory mission in this case of flagrant
disregard for the most basic freedom of association rights. It urged the other governments
that had ratified this Convention to give serious consideration to the submission of an
article 26 complaint and called upon the Governing Body to approve a commission of

inquiry.
Continued failure to implement

170. The Committee recalled that its working methods provide for the listing of cases of
continued failure over several years to eliminate serious deficiencies, previously discussed,
in the application of ratified Conventions. This year the Committee noted with great
concern that there had been continued failure over several years to eliminate serious
discrepancies in the application by Zimbabwe of the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87).
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171.

The Government of the country to which reference was made in paragraph 176 was invited
to supply the relevant reports and information to enable the Committee to follow up the
abovementioned matter at the next session of the Conference.

Participation in the work of the Committee

172.

173.

174.

175.

176.

The Committee wished to express its gratitude to the 57 governments which had
collaborated by providing information on the situation in their countries and participating
in the discussion of their individual cases.

The Committee regretted that, despite the invitations, the governments of the following
States failed to take part in the discussions concerning their countries’ fulfilment of their
constitutional obligations to report: Afghanistan, Albania, Cape Verde, Chad, Guinea,
Guinea-Bissau, Haiti, Jamaica, Liberia, Malaysia — Sabah, Mongolia, Tajikistan and
Togo. It decided to mention the cases of these States in the appropriate paragraphs of its
report and to inform them in accordance with the usual practice.

The Chairperson of the Committee announced that on the last day of the discussion of
individual cases, the Committee would deal with the cases in which governments had not
responded to the invitation. Given the importance of the Committee’s mandate, assigned to
it in 1926, to provide a tripartite forum for dialogue on outstanding issues relating to the
application of ratified international labour Conventions, a refusal by a government to
participate in the work of the Committee was a significant obstacle to the attainment of the
core objectives of the International Labour Organization. For this reason, the Committee
could discuss the substance of the cases concerning governments which were registered
and present at the Conference, but which had chosen not to be present before the
Committee. The debate which ensued in such cases would be reflected in the appropriate
part of the report, concerning both individual cases and participation in the work of the
Committee.

The Worker members recalled that in 2007, the Government of Zimbabwe boycotted this
Committee defiantly with deliberate intent after having asked for several postponements to
which the Committee acceded. At that juncture, the Employer members had expressed the
following view: “The situation created by the Government of Zimbabwe was regrettable,
insulting to the Committee and to the ILO supervisory system as a whole.” They had
agreed with that view then, they agreed with it now. The Worker members further recalled
that the allegations raised by the Government last year in document D.10 largely attempted
to state that the Committee was entertaining a political issue. Yet all that the Committee of
Experts and this Committee continued to address were violations of a freely ratified
Convention by the Government. This continued defiance was a travesty of justice, was
very regrettable and should not be allowed to prevail without reprimand.

The Employer members pointed out that this was the second year that the Government of
Zimbabwe had elected not to appear before this Committee in accordance with its
methods of work. This was regrettable and insulting to this Committee and the ILO
supervisory machinery. Last year, under the 2005 Bosnia and Herzegovina precedent, the
Committee had had the limited possibility to discuss the case based on the information
supplied by the Government in document D.10. This year, there was no D. document.
However, as reflected on page 7 of document D.1, the Committee had amended its
methods of work to provide that the Committee could discuss the substance of the cases
concerning which governments were registered and present for the Conference. The
Employer members further underlined that the Government of Zimbabwe had participated
in the discussion of an earlier case concerning another country this year. Moreover, its
representatives were sitting in the gallery now. They concluded by stating that the
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substantive discussion of this case would be reflected in Part Two of the Committee’s
report, but would also appear in a special paragraph in Part One of the Committee’s report.

177. The representative of the Secretary-General informed the Committee that the Government
delegation of Equatorial Guinea was not accredited to the Conference this year. The
Chairperson of the Committee stated that in the case of governments that were not present
at the Conference, the Committee would not discuss the substance of the case, but would
bring out in the report the importance of the questions raised. In this situation, a particular
emphasis would be put on steps to be taken to resume the dialogue.

178. The Worker members pointed out that the Government of Equatorial Guinea was on the
list of individual cases of the Conference Committee in the context of two footnotes in
respect of Conventions Nos 87 and 98. Equatorial Guinea ratified these Conventions in
2001. Since then, the main argument of the Government to evade its obligation to
promulgate a law that would comply with the principles contained in Conventions Nos 87
and 98 had been to state that there was neither trade union culture nor trade unions in the
country. The immediate consequence of this was that collective bargaining could not be
exercised in the country. The Worker members stressed that at least four organizations of
workers had requested recognition which illustrated the will of the workers in that country
to try to create a trade union culture. However, they had been pushed underground by the
Government. Hence, the attitude of the Government was unacceptable and the situation
was serious. The Government needed to recognize that the trade union tradition would
come to exist of itself once the trade unions concerned started to function. In this regard,
the ILO could provide technical assistance. The Worker members therefore asked the
Office to formally request the Government to accept technical assistance.

179. The Employer members indicated that the absence of a report to the Committee meant that
this case could not be discussed properly. There was some indication in the General Report
of the Committee of Experts that some contact had been made between the member State
and the Office. The Employer members could only hope that this dialogue would bear fruit
and that this Committee would be able to discuss this case in a more informed manner in
the future.

180. The Committee noted with regret that the governments of the States which were not
represented at the Conference, namely: Antigua and Barbuda, Belize, Dominica,
Equatorial Guinea, Kyrgyzstan, Saint Lucia, Seychelles, Sierra Leone, Turkmenistan
and Uzbekistan, were unable to participate in the Committee’s examination of the cases
relating to them. It decided to mention these countries in the appropriate paragraphs of this
report and to inform the governments, in accordance with the usual practice.

Geneva, 10 June 2008. (Signed) Ms Noemi Rial
Chairperson

Mr Jinno Nkhambule
Reporter
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Observations
of the Committee of Experts on the Application
of Conventions and Recommendations

Individual cases






(Ratification: 1954)

1. The Committee has noted the Government's reports received in 2005 and 2006 together with its two replies to the communications received from
the International Confederation of Free Trade Unions (ICFTU, now ITUC - International Trade Union Confederation) dated 31 August 2005. The
Committee also notes the further communication of the ITUC dated 30 August 2007 which was forwarded to the Government on 17 September 2007, in
order to afford it the opportunity to make comments on the matters raised therein.

Bonded labour and the need to identify the magnitude of the practice

2. The Committee has previously referred on many occasions to the urgent need for a comprehensive, large-scale national survey on bonded labour,
using appropriate methodologies, in order to ascertain the scope and order of magnitude of the practice and of the efforts needed to identify, free, and
rehabilitate workers who are exploited by it and to prosecute those who use it to exploit them. This issue is again a subject of the 2005 communication
from the ICFTU referred to in paragraph 1 above.

3. The ICFTU in its 2005 communication on this topic, adverted to a number of matters including indications that:

- according to the 2005 ILO report, “A global alliance against forced labour”, a commission set up in 1995 by the Supreme Court to investigate
bonded labour cases in Tamil Nadu conducted a large-scale survey and concluded that, in that state alone, there were more than 1 million bonded
labourers spread across 23 districts and 20 occupations;

- while the Government has denied the existence of bonded child labour in the silk industry, a report by the Centre for Education and
Communication (CEC), in conjunction with Anti-Slavery International, highlights a 1998 report by the Labour Commissioner indicating that 3,077 cases
of child bonded labour were found in silk reeling units in areas of the Bangalore district of Karnataka;

- the number of people identified by the Government since 1976 does not represent the total number of bonded labourers in the country. It
again referred to the systematic survey on bonded labour conducted in 1978-79, the Ghandi Peace Foundation (GPF), and the National Labour
Institute (NLI), an autonomous body of the Ministry of Labour, which estimated that 2.6 million bonded labourers were employed in agriculture alone.

4. The Committee notes the Government's response in its 2006 report and the annex attached thereto, which indicated that:

- as a result of government-funded local surveys, during the period 2000-01 to 2005-06, 15,111 bonded labourers were identified in 149
districts and all of them were rehabilitated;

- the incidence of bonded labour, as reported from state governments, declined from 2,465 bonded labourers in 2003-04, to 866 in 2004-05,
to 397 during the year 2005-06; this decline, according to the Government, is “a result of concerted efforts made by the Government through various
anti-poverty programmes, awareness, sensitization, etc.”;

- the Government considers that the figures quoted by the non-governmental agencies regarding incidence of bonded labour relied upon by
the ICFTU are invalid, as they were not derived from the use of appropriate statistical tools for collecting primary data;

- the Government reiterates that it does not consider it necessary to conduct a large-scale national survey on bonded labour, since the central
Government already provides grants to the states to conduct district-wide surveys, and that a national survey is not possible to carry out because of the
need to use qualitative methods for collecting appropriate data.

5. In relation to the need for a comprehensive national survey, the Committee notes the 2004-05 Annual Report of the National Human Rights
Commission (NHRC) from its Internet site, indicating that, pursuant to the recommendations of its Expert Group on Bonded Labour, the commission
has since 2003 conducted workshops for sensitizing and educating district magistrates, police superintendents, NGOs and other field officials involved
in the implementation of the Bonded Labour System (Abolition) Act, 1976 (BLSA); that such workshops have “proved useful in identifying significant
issues relating to identification, release and rehabilitation of bonded labour”; and that among the “important points” emerging from this process was the
need for a “fresh, comprehensive survey to determine the magnitude of bonded labour”.

6. The Committee also notes from a news update dated 28 June 2007 and posted on the Internet site of the NHRC, that during a national workshop
held on 28 June 2007 a former NHRC special rapporteur, who chaired a session on adequacy and effectiveness of administrative mechanisms, called
for “effective surveys to identify bonded labour”.

7. The Committee once again urges the Government to undertake a large-scale national survey on bonded labour as a matter of priority,
using valid and appropriate statistical methodologies, and requests that the Government supply information in its next report on the
measures taken or envisaged towards this end.

Vigilance committees
8. The Committee in its previous observation requested that the Government continue to provide information on the vigilance committees (VCs) — the

bodies constituted by state governments at district and subdivision levels pursuant to section 13 of the BLSA to, inter alia, advise district magistrates to
ensure that the provisions of the BLSA are properly implemented, survey for the occurrence of bonded labour offences, monitor the number of such
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offences, and provide for the rehabilitation of freed bonded labourers — as well as to provide information on measures taken or contemplated to improve
the effectiveness of the VCs in carrying out these activities.

9. The Committee has noted that the ICFTU, in its 2005 communication, referred to the 2001-02 Annual Report of the NHRC, which states that the
VCs “were not in position in many places” and even where constituted *have become defunct over the years”, and that they “have not made worthwhile
contributions anywhere in terms of the identification, release and rehabilitation of bonded labour”.

10. The Government in its 2006 report indicates that state governments have all confirmed the constitution of VCs, that “the meetings are being held
regularly”, and that state governments are frequently requested to ensure that such committees are duly constituted or reconstituted. The Government,
in reply to the ICFTU comments, stated in its 2005 report that “there might be a few instances when the VCs did not meet regularly (but) these
instances cannot lead to a conclusion that (they) were not ... delivering useful results”.

11. In relation to the operation of VCs, the Committee notes the following from the Annual Report 2004-05 of the NHRC, that:

- in Rajasthan, the State Labour Committee on Bonded Labour was not meeting regularly and had held no meetings after 10 September 2001;

- in Maharashtra, the VCs “are not meeting regularly and the detection of bonded labour is practically nil in the State”; and

- in Punjab, there had been no reported detection of bonded labour since the previous review, and despite advice from the commission, the
state government “does not seem interested in taking up the Awareness Generation Programme”.

12. The Committee further notes that the general recommendations which have evolved out of the series of sensitization and awareness-raising
workshops conducted by the NHRC and referred to above, have included recommendations:

- for a convergence of the work done by government agencies and NGOs;
- for the constitution of district and subdivisional level VCs;

- for the VCs to examine the status of already rehabilitated bonded labourers, to plan for rehabilitation of identified bonded labourers, and to
monitor bonded labour-prone areas and industries; and

- for the periodic review of VCs and their functions.

13. The Committee hopes that in its next report the Government will address itself to the shortcomings of the VCs in fulfilling their
mandate under the BLSA, which are clearly evidenced by a preponderance of recent information from governmental and other sources,
including that cited above, and that it comment on recommendations concerning the apparent need for other local institutions to assume
the functions of the VCs.

Law enforcement

14. In its earlier comments, the Committee referred to the problem of law enforcement in connection with the eradication of bonded labour and sought
information on the number of prosecutions, convictions and acquittals in various states under the BLSA and also questioned the adequacy of the
penalties imposed. The Committee previously observed that, in the light of Article 25 of the Convention, the number of prosecutions launched under the
Act did not appear to be adequate in relation to the number of identified and freed bonded labourers reported by the Government.

15. The Committee notes that the ICFTU in its 2005 communication referred to a finding by the NHRC reported in its Annual Report 2001-02 that,
“the prosecution of offenders under the bonded labour system has, in fact, been neglected in every state reviewed”.

16. The Government in its 2005 report referred to section 21 of the BLSA, under which the power of judicial magistrates to try offences may be
conferred upon executive magistrates, and stated that the Act *has enough penal provisions to deal with the issue of bonded labour”, and that the
judiciary in India “is proactive in dealing with the issue of bonded labour”.

17. The Committee notes that the Government in its 2006 report states that, although exact information on the number of prosecutions launched for
offences relating to bonded labour during the period under review was not available, according to statistics reported by state governments, there had
been 5,893 prosecutions initiated; convictions obtained in 1,289 cases; and fines of 107 million rupees so far realized under the BLSA. The
Government adds that the low rate of prosecutions could be explained, in part, by the existence in rural and informal sectors of society of an informal
system of grievance and dispute resolution centred on village-level bodies, known as “Nyaya Panchayat” or “Lok Adalats”.

18. The Committee also notes the following findings of the NHRC published in its 2004—05 Annual Report:

- in Uttar Pradesh, 55 bonded labourers were identified and freed in 2004-05, but the “prosecution aspect remains totally neglected”;

- in Madhya Pradesh, a total of 22 criminal cases under the BLSA had been registered since 1999-2000 and 20 cases were pending trial, but
the power of executive magistrates to try offences conferred under section 21 of the BLSA was being used “reluctantly”; and

- in Jharkand, orders regarding the empowerment of executive magistrates to exercise powers of judicial magistrates under the BLSA had not
yet been issued.

19. The Committee further notes from the 2004-05 Annual Report of the NHRC that among the “‘important points” emerging from the series of
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sensitization and awareness-raising workshops on bonded labour conducted by the commission since 2003 in association with the Ministry of Labour
and Employment and concerned state governments, and referred to above, is the need for “prosecution of offending employers”.

20. The Committee hopes that in its next report the Government will provide comprehensive information about the practical workings of
the village institutions referred to above, including:

- detailed information about their geographic prevalence and detailed statistics, for every state, concerning the number of bonded
labour complaints lodged with these bodies;

- the number of bonded labour cases adjudicated through them; and
- the outcomes of such cases.

The Committee also asks that in its next report the Government supply detailed information about measures it is taking or contemplating
to address the serious and ongoing deficiencies in the prosecution of cases of bonded labour and, more generally, in the enforcement of
the penalties and sanctions prescribed under Chapter VI of the BLSA, as well as information assessing the practical results of the ongoing
sensitization and awareness-raising workshops conducted by the NHRC for law enforcement officials and members of the judiciary.

Release and rehabilitation

21. The Committee notes the indication in the 2005 observations of the ICFTU that significant problems exist in policies and programmes for the
release and rehabilitation of bonded labourers, which include, among other things, corruption and bribery in the distribution of rehabilitation packages;
discriminatory treatment in the provision of rehabilitation packages against bonded labourers identified by non-governmental organizations; and the
failure of rehabilitation resources to provide economic security and sustained livelihoods to freed workers.

22. The Committee notes the reply of the Government in its 2005 report to the ICFTU comments in which it: indicated that efforts were being made to
upgrade the skills of beneficiaries required in their previous occupations; referred to directions to state governments to dovetail rehabilitation packages
with other poverty-alleviation programmes; and asserted that no case of relapse into bondage had been received from beneficiaries already
rehabilitated.

23. The Committee also notes from a news update of the NHRC dated 28 June 2007 and referred to above, that in the course of a national workshop
held on 28 June 2007, the secretary of the Ministry of Labour and Employment stated that “no data on the freed bonded labour is available and how
their rehabilitation has taken place is still a question”, and that the secretary also called upon state officials to initiate projects so as to converge
development schemes for the benefit of freed bonded labourers.

24. The Committee hopes that in its next report the Government will supply detailed information about the measures it refers to for
upgrading the skills of freed bonded labourers and about its policy of integrating rehabilitation packages with other poverty-alleviation
programmes, including information about the implementation and practical outcomes of these policies and programmes.

25. The Committee also requests that in its next report the Government provide detailed information about measures it is taking or
contemplating to address the significant problems and shortcomings, exemplified in the reports discussed above, in the Government’s
policies and programmes for the release and rehabilitation of identified bonded labourers.

Child labour

26. The Committee has previously raised a number of questions concering efforts to eliminate child labour falling under the Convention (i.e. in
conditions which are sufficiently hazardous or arduous that the work concerned cannot be considered voluntary). The Committee expressed the hope
that the Government would redouble its efforts in this field, particularly with regard to the identification of working children and strengthening the law
enforcement machinery, in order to eradicate the exploitation of children, especially in hazardous occupations; and it also requested the Government to
supply the results of the latest census on the number of working children in the country.

27. The Committee notes the indications of the Government in its 2006 report, including the following statements:

- based on census data from 2001 there are an estimated 12.63 million child labourers nationally in the age group 5-14, an increase from the
estimate of 11.28 million based on the 1991 Census;

- during the 10th Five-Year Plan (2002-07) the National Child Labour Projects (NCLPs) scheme for the rehabilitation of working children
withdrawn from hazardous occupations, launched by the Ministry of Labour and Employment on 15 August 1994, was expanded in scope from 100 to
250 districts;

- the central Government has increased the budget allocation for NCLPs from 2,500 million rupees under the previous plan to 6,670 million
rupees under the current Five-Year Plan;

- increased monitoring of government schemes for eliminating child labour has taken place at state and district levels.
28. The Committee notes with interest that the Child Labour (Prohibition and Regulation) Act, 1986 (CLPRA), was amended in October 2006, in order

to extend the prohibition of employment of children to occupations involving employment in domestic service, hotels, motels, restaurants, road-side
eateries, tea shops, resorts, and recreational centres.

Report generated from APPLIS database Individual cases/5



29. The Committee requests that in its next report the Government supply information about the application and enforcement of the
prohibitions under this amendment to the CLPRA.

30. The Committee notes, with regard to enforcement of the CLPRA, the statement of the Government in its 2006 report that it was “moving in the
direction” of creating suitable enforcement machinery. The Committee, however, also notes the statistical data (as reported by state governments and
the Organisation of the Chief Labour Commissioner) posted on the Internet site of the National Child Labour Project of the Ministry of Labour and
Employment. This data include the following comparative statistics for the periods 2004-05 and 2002-03:

- in 2004-05, 242,223 inspections were conducted and 16,632 violations were detected, whereas in 2002-03, 26,411 violations were detected;
- in 200405, 2,609 prosecutions were launched compared to 9,159 in 2002103; and
- in 200405, there were 1,385 convictions and 447 acquittals, in comparison to 4,013 convictions in 2002-03.

31. The Committee notes that there has been a steep drop in the detection of violations and initiation of prosecutions during 2004-05, when at the
same time the estimates indicate a continuing increase in child labour. The Committee also notes that no data were reported on the nature of the
sanctions or sentences imposed in cases where convictions were achieved.

32. The Committee asks the Government to provide information in its next report on the nature of sanctions or sentences received in
relation to successful convictions, supplying copies of the court decisions (including those of the Supreme Court) concerning the work ot
children in hazardous occupations. The Committee also asks the Government to comment on the drop in the detection of violations and
initiation of prosecutions during 2004—05 and also any explanation for the comparatively high rate of acquittals. Further, the Committee
requests the Government to elaborate on what is meant by its assertion that the Government is committed to “moving in the direction” of
creating suitable enforcement machinery.

33. The Committee notes two news releases of the Ministry of Labour and Employment dated 20 August 2007 and 22 August 2007, posted on the
Internet site of the Government's Public Information Bureau, indicating that the Ministry was now implementing its scheme of NCLPs in 250 districts in
a total of 20 states. Under the scheme, these children were placed into special schools and provided with accelerated bridging education, vocational
training, mid-day meals, stipends, and health check-up facilities. At present, 343,000 children were enrolled in the special schools and 457,000 children
had already been mainstreamed into the formal education system since the scheme’s inception. An expansion of the scheme along with an
enlargement of its scope through additional components during the 11th Five-Year Plan (2007-12) was under consideration. The programme covered
children working in notified hazardous occupations in the agricultural sector, among others. In addition, a scheme of grants-in-aid to voluntary agencies
for the benefit of children withdrawn from hazardous occupations was being implemented in other districts not covered by the NCLP scheme.

34. The Committee hopes that in its next report the Government will provide updated and detailed information about the implementation in
all 20 states of the NCLPs scheme for rehabilitating child labour withdrawn from hazardous industries and about the status of plans to
enlarge its scope under the next Five-Year Plan.

Prostitution and commercial sexual exploitation

35. In its earlier comments, the Committee welcomed the adoption of a National Plan of Action to combat trafficking and commercial sexual
exploitation of women and children, among other positive measures taken by the Government, as well as the Government's intention to review the
existing legal framework including the Immoral Trafficking (Prevention) Act, the India Penal Code, the Criminal Procedure Code and the Evidence Act,
with a view to making the punishment more stringent for traffickers but at the same time, more victim-friendly. The Committee also expressed the hope
that measures would be taken to compile reliable statistics concerning the extent and magnitude of the problem of trafficking and commercial sexual
exploitation in India, including the problem of child prostitution.

36. The Committee notes with interest the enactment of the Commissions for Protection of Child Rights Act, 2005 (CPCRA), referred to by the
Government in its 2006 report. The Committee notes that the purpose of the Act is to provide for the constitution of a national commission and
analogous state-level commissions “for providing speedy trial of offences against children”. The Committee notes some of the salient points of the
CPCRA with respect to the functions and powers of the national commission, which include:

- inquiring into violation of child rights and recommend initiation of proceedings in such cases (section 13(1)(c));

- examining all factors that inhibit the enjoyment of rights of children such as trafficking and prostitution and to recommend appropriate
remedial measures (section (13(1)(d));

- inquiring into complaints relating to the deprivation and violation of child rights and take up such matters with appropriate authorities (section

13(1)());

- forwarding any case to a magistrate, who shall hear the complaint against the accused as if it were forwarded under section 346 of the Code
of Criminal Procedure (section 14(2));

- where an inquiry discloses a violation “of a serious nature or contravention of provisions of any law”, recommending the initiation of
proceedings for prosecution (section 15(i));

- commissions constituted by state governments at the state level are accorded functions and powers analogous to those of the national
commission (section 24).
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37. The Committee notes the Government’s reference to proposed legislation, the draft Offences against Children Bill, 2006 (DOCB). The
Government states that the DOCB seeks to improve deficiencies in the India Penal Code, which does not separately take cognizance of various
offences against children, and that it specifically includes the offence of sexual exploitation of children and trafficking and provides for corresponding
sanctions.

38. The Committee hopes that in its next report the Government will supply information concerning the practical application of the
provisions of the Commissions for Protection of Child Rights Act, 2005 referred to above, as they relate to trafficking of children for
purposes of commercial sexual exploitation or prostitution. The Committee hopes that the Government will soon enact the draft Offences
against Children Bill and asks the Government to supply updated information on the prospects for such action.

39. The Committee also notes from the Internet site of the Parliament of India that the Immoral Traffic (Prevention) Amendment Bill, 2006 was
introduced in the Lok Sabha in May 2006 and adopted by the Parliamentary Standing Committee on Human Resource Development in November 2006
and thereafter reported back to both Houses of Parliament. The Bill amends the Immoral Traffic (Prevention) Act 1956 (ITPA), which makes trafficking
and sexual exploitation of persons for commercial purposes a punishable offence. Among other things, the Bill provides for more stringent punishment
of offenders; deletes provisions relating to the prosecution of prostitutes for solicitation; defines the term “trafficking in persons” and punishes trafficking
in persons, including children, for the purpose of prostitution; increases penalties for certain trafficking offences; and provides for the constitution of
authorities at the central and state levels to combat trafficking.

40. Further, the Committee notes from a press release dated 20 August 2007, posted on the Internet site of the Government's Press Information
Bureau (PIB), that a pilot project on combating trafficking of women and children for sexual exploitation was being implemented; that a “Comprehensive
Scheme for Prevention of Trafficking and Rescue, Rehabilitation and Reintegration of Victims of Trafficking and Commercial Sexual Exploitation” had
been included in the Annual Plan, 2007-08; and that the Central Advisory Committee on Combating Child Prostitution, headed by the Secretary of the
Ministry of Women and Child Development (WCD), was reviewing the States’ activities in combating trafficking and prostitution every quarter.

41. The Committee hopes that in its next report the Government will supply updated and detailed information on: the status of the Immoral
Traffic (Prevention) Amendment Bill, 2006; on the progress in the implementation of pilot projects aimed at combating trafficking of women
and children for commercial sexual exploitation; and on the work of the central advisory committees within relevant ministries in terms of
measures to combat/prevent trafficking for commercial sexual exploitation and prostitution and to review states’ activities in this area.

Myanmar

(Ratification: 1955)
Historical background

1. In previous comments the Committee has drawn attention to gross breaches of the Convention by the Government of Myanmar and the failure by
the Government to implement the recommendations of the Commission of Inquiry, appointed by the Governing Body in March 1997.

2. The Commission of Inquiry, appointed in 1997 under article 26 of the Constitution, concluded that the Convention was violated in national law and
in practice in a widespread and systematic manner, and made the following recommendations:

(1) that the relevant legislative texts, in particular the Village Act and the Towns Act, be brought into line with the Convention;
(2) thatin actual practice, no more forced or compulsory labour be imposed by the authorities, in particular the military; and

(3) that the penalties which may be imposed under section 374 of the Penal Code for the exaction of forced or compulsory labour be strictly
enforced.

The Commission of Inquiry emphasized that, besides amending the legislation, concrete action needed to be taken immediately to bring an end to
the exaction of forced labour in practice, in particular by the military.

3. The continued failure of the Government to comply with those recommendations and the observations of the Committee of Experts as well as other
matters arising from the discussion in the other bodies of the ILO, led to the unprecedented exercise of article 33 of the Constitution by the Governing
Body at its 277th Session in March 2000, followed by the adoption of a resolution by the Conference at its June 2000 session. The detailed history of
this extremely serious case has been set out at length in previous observations of this Committee in recent years.

4. Each of the ILO bodies, in discussing this case, had focused attention on the recommendations of the Commission of Inquiry. The Committee of
Experts has in its previous observations identified four areas in which measures should be taken by the Government to achieve those
recommendations. Specifically, the Committee indicated the following measures:

- issuing specific and concrete instructions to the civilian and military authorities;

- ensuring that the prohibition of forced labour is given wide publicity;

- providing for the budgeting of adequate means for the replacement of forced or unpaid labour; and

— ensuring the enforcement of the prohibition of forced labour.

Developments since the Committee’s last observation
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5. There has been a number of discussions and conclusions by ILO bodies and also further documentation received which the Committee has
considered in the course of making this observation. In particular the Committee notes:

- the discussions and conclusions of the Conference Committee on the Application of Standards during the 96th Session of the International
Labour Conference in June 2007;

- the documents submitted to the Governing Body at its 298th and 300th Sessions (March and November 2007) as well as the discussions and
conclusions of the Governing Body during the sessions;

- the comments made by the International Trade Union Confederation (ITUC) in a communication received on 31 August 2007 together with the
detailed appendices of some 740 pages;

- the reports of the Government of Myanmar received on 17 and 20 August, 10 September and 12 and 23 October as well as 3 December 2007;
and

- the Supplementary Understanding (SU) of 26 February 2007 to the earlier Understanding of 19 March 2003 concerning the appointment of an
ILO Liaison Officer in Myanmar.

The Supplementary Understanding of 26 February 2007

6. The Committee notes at this point that the SU is a very important development and its significance is discussed in greater detail towards the end of
this observation. It is important for the SU to be viewed in the context of the other documentation, discussions and conclusions referred to above.

7. The SU concerns the appointment and role of an ILO Liaison Officer in Myanmar, and was concluded after long negotiations between the ILO and
the Government of Myanmar. The SU provides for a new complaints mechanism to be established and put into operation, and has as its prime object
“to formally offer the possibility to victims of forced labour to channel their complaints through the services of the Liaison Officer to the competent
authorities with a view to seeking remedies available under the relevant legislation”. The mechanism was to be implemented on a trial basis over a
period of 12 months and could thereafter be extended by mutual agreement (GB.298/5/1, appendix).

8. The role of the Liaison Officer in the context of the SU and the impact of his work in the circumstances in which he was required to perform it in the
country, was a major subject of later discussion in ILO bodies.

Discussion and conclusions of the Conference Committee
on the Application of Standards

9. The conclusion of the Conference Committee during the 96th Session in June 2007, was that, whilst the complaints mechanism set up under the
SU was continuing to function, it had to be assessed against the ultimate goal of eliminating forced labour.

10. In this connection, the Committee notes that the Committee on the Application of Standards in its conclusions in June 2007 (ILC, 96th Session,
Provisional Record No. 22, Part 3) “observed that the mechanism had to be assessed against the ultimate goal of eliminating forced labour, and it
remained to be seen what the impact would be”; and that the recent documentation submitted to the Governing Body stated that ‘it is both physically
and financially very difficult for victims of forced labour or their relatives to lodge a complaint if they live outside Yangon” noting that “informal networks
have been developed” which “although valuable ... do not necessarily extend to all parts of the country” (GB.300/8, paragraph 9). The Committee also
notes from the documentation that “regarding the mechanism set up by the Supplementary Understanding, it is not possible today to say to what extent
it is fully functional after the civil unrest and its suppression, and thus to what extent experiences from it can be built upon” (GB.300/8, Add, paragraph
9).

Discussions in the Governing Body

11. The Committee notes that the reports to the Governing Body at its 300th Session in November 2007 regarding the progress of the complaints
mechanism indicated that as of 7 November 2007, the Liaison Officer had received 56 complaints (GB.300/8 (Add.), paragraph 3). Of those complaints,
19 were assessed as falling outside the mandate of the Liaison Officer and 24 were formally submitted for investigation and appropriate action to the
Deputy Minister of Labour in his capacity as Chairman of the Government Working Group on Forced Labour. Four complaints were closed after being
assessed as having an insufficient basis to proceed, and nine complaints were still being processed or could not proceed until further information was
received from the complainants (GB. 300/8, paragraph 5 and GB.300/8 (Add.), paragraph 5).

12. In addition, the Governing Body called upon the Government to ensure that the mechanism provided by the SU remained fully functional with no
further detention or harassment of complainants, facilitators or others, and that it should be fully applied to the military authorities. It considered that full
attention should also be given to preventing the recruitment of child soldiers (paragraph 5). Importantly, the Governing Body also called for the putting
into place of an appropriate network towards ensuring that the nationwide application of the SU, including in the combat zones, and to ensure that
forced labour victims are able to easily access the complaints mechanism (paragraph 6).

Communication received from the International Trade Union Confederation

13. The Committee notes the comments made by the International Trade Union Confederation (ITUC) in a communication received on 31 August
2007. Appended to this communication were 45 documents, amounting to more than 740 pages, containing extensive and detailed documentation
referring to forced labour practices on the part of civil and military authorities. In many cases, the documentation refers to specific dates, detailed
locations and circumstances, and specific civil bodies, military units and individual officials. The documentation covers a broad area of the country
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(including many parts of Chin, Kayah, Kayin, southern Mon, northern Rakhine and Shan States, and of Ayeyarwady, Bago, Mandalay and Tanintharyi
Divisions) during the period from the second half of 2006 through the first half of 2007. The incidents referred to involve the alleged requisition of labour
for the full range of tasks identified by the Commission of Inquiry:

- portering for the military (or other military/paramilitary groups, for military campaigns or regular patrols);

- construction or repair of military camps/facilities;

- other support for camps (guides, messengers, cooks, cleaners, etc.);

- income-generation by individuals or groups (including work in army-owned agricultural and industrial projects);
- various infrastructure projects; and

- cleaning/beautification of rural or urban areas.

14. The documentation includes copies of 145 written orders apparently from military and other authorities to villages in Kayin State, containing a
range of demands entailing in most cases a requirement for (uncompensated) labour. It also includes photographs purporting to show people in Mon
State being forced to work on military development projects, as detailed in an accompanying report. It further includes a video in which five men state
that they were forced to work for the Myanmar army since April 2007 as porters, sentries, carrying out construction projects, building fences and doing
various tasks in army camps, as well as being forced to provide ox carts and tractors to the army. A copy of the ITUC’s communication and its annexes
was transmitted to the Government for such comments as it may wish to provide.

The Government reports

15. The Committee notes the Government's reports received on 17 and 20 August, 10 September, 12 and 23 October, and 3 December 2007. These
reports make reference to information contained in a communication from the ITUC to the Committee dated 31 August 2006 that was forwarded to the
Government and to which reference was made in the Committee’s previous observation. The Government has not responded in detail to the
information contained in the ITUC’s communication, except to state its view that “most of the issues raised by the [ITUC] are totally groundless” and to
note that such cases “‘would be covered by the mechanism to deal with the forced labour complaints under the Supplementary Understanding” agreed
between the ILO and Myanmar on 26 February 2007.

16. The Committee must point out that agreement on the Supplementary Understanding and the establishment of the complaint mechanism provided
for thereunder, in no way relieves the Government of its obligation under the Convention to suppress the use of forced labour. Rather, they are a
means to assist the Government in meeting this obligation through the full implementation of the recommendations of the Commission of Inquiry.

17. The Committee requests the Government to respond in detail in its next report to the numerous specific allegations contained in the
most recent communication from the ITUC as well as that of the previous year.

Assessment of the situation
Issuing specific and concrete instructions to the civilian and military authorities

18. The Committee notes that in its report the Government has again referred to a series of letters, directives, telegrams and rules issued by various
civil and military authorities relating to the Orders prohibiting forced labour. However, as noted in its previous observation, since the Government has
supplied minimal details of the content of these instructions, and given that all the indications suggest that the imposition of forced labour continues to
be widespread, the Committee is yet to be convinced that clear instructions have been effectively conveyed to all civil authorities and military units. The
Comnmittee reinforces the need for appropriate publicity to be given to these Orders.

19. The Committee must also emphasize that, even if the Orders provide a statutory basis in practice for ensuring compliance with the Convention,
this still falls far short of the formal repeal of the provisions of the relevant legislation requested by the Commission of Inquiry. The Committee
therefore hopes that the Government will take the necessary steps to amend these provisions as soon as possible, something it has been
promising to do for 40 years. The Committee also hopes that the Government will take advantage of the opportunity to bring constitutional
clarity to the prohibition of forced labour.

Ensuring that the prohibition of forced labour is given wide publicity

20. In relation to ensuring that the prohibition of forced labour is given wide publicity, the Committee refers to its comment above. The Committee
also notes the agreement on 26 February 2007 of a Supplementary Understanding between the ILO and the Government, which is a welcome
development. The mechanism that it establishes to deal with complaints of forced labour provides an opportunity to the authorities to demonstrate that
continued recourse to the practice is illegal and will be punished as a penal offence, as required by the Convention. The fact that Order No. 1/99 as
supplemented by the Order of 27 October 2000, has been used as a legal basis for criminal convictions of government officials for exacting forced
labour, is in line with the Committee’s conclusion in its observation published in 2001, that these Orders “could provide a statutory basis for ensuring
compliance with the Convention in practice, if given bona fide effect not only by the local authorities empowered to requisition labour under the Village
and Towns Acts, but also by civilian and military officers entitled to call on the assistance of local authorities under the Acts”.

21. The Committee also notes that some publicity has been given to the signing of the Supplementary Understanding and to the subsequent
prosecutions of two officials for imposing forced labour (a press release on 26 February 2007; a press conference by the Director-General of the
Department of Labour on 26 March 2007; and an article on the prosecutions in the New Light of Myanmar on 31 March 2007). The Committee also
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notes from the report submitted to the 300th Session of the Governing Body that the Government *has undertaken widespread training for
administrators to raise awareness of the law and to explain the Supplementary Understanding procedure”, that “a further round of such training on a
joint ILO/Ministry of Labour basis has been discussed” and that ‘the Government has drafted a booklet entitled Eradication of forced labour —
Educational Paper No. 1, consultations on the content and format of which are continuing prior to its dissemination throughout the administration
(GB.300/8, paragraph 8).

22. The Committee considers that such publicity is vital in ensuring that the prohibition of forced labour is widely known and applied in practice, and
should continue and be expanded. The Committee shares the view of the Governing Body that “an unambiguous public statement that all forms of
forced labour are prohibited throughout the country and will be duly punished” from the Government of Myanmar “at the highest level” (GB.300/8,
conclusions) would be extremely valuable.

Providing for the budgeting of adequate means for the
replacement of forced or unpaid labour

23. In this regard, the Committee stresses the importance of its request, made regularly in previous observations and underlined in the recent
conclusions of the Conference Committee on the Application of Standards, that specific instructions be issued to all military units making clear the
prohibition of forced labour and the fact that this will be strictly enforced. This requires the budgeting of adequate means for the replacement of forced
labour, which tends also to be unpaid, are necessary if recourse to the practice is to end.

24. Similarly, the Committee notes that the Government’s report of 17 August 2007 states that it provides a budget allotment including labour costs
“for all Ministries to implement their respective projects” and that a signed statement from the Ministry of Construction indicating the sum in question is
provided in an annex to the report. Again, the Committee fails to understand, if adequate resources really are provided to civil and military authorities,
why it is that recourse to unpaid forced labour apparently remains widespread, particularly by the military and by local civil administrations. The
Committee repeats its earlier request that the Government, in its next report, provide detailed information about the measures taken to
budget for adequate means for the replacement of forced or unpaid labour.

Ensuring the enforcement of the prohibition of forced labour

25. The Committee is bound to express its concern that, as stated in the reports submitted by the Office to the Governing Body referred to above,
and in the information provided by the Government, that out of 24 complaints (as of 7 November) forwarded by the Liaison Officer to the authorities for
investigation and appropriate action, only one case has so far resulted in the prosecution of those responsible (Case No. 001, which led to the
prosecution of two civilian officials). A number of other cases have led to administrative action against civilian officials (for example, dismissals or
warnings for the officials concerned). Although seven of the cases forwarded to the authorities by the Liaison Officer involved allegations against
military personnel (for forced recruitment of children into the army, and imposition of forced labour against villagers), there are so far no indications that
any action, criminal or even administrative, has been taken against any military personnel. The Committee notes the recent information provided by the
Government on 3 December 2007 that it has taken concrete measures to prevent recruitment of children into the military by setting up a central
committee and working committees, with follow-up workshops.

26. The Committee notes the information from the Liaison Officer that the Government Working Group “appears to be more successful in achieving
prompt and constructive outcomes in cases associated with civil administrations. It is more difficult to obtain timely and appropriate responses on
complaints involving the military” (GB.300/8, paragraph 6). The Committee indicates that this is all the more concerning, as it has previously observed
that forced labour is a particular problem in areas of the country with a heavy presence of the army.

27. The Committee reemphasizes that the illegal exaction of forced labour must continue to be punished as a penal offence, rather than an
administrative issue, as required by Art. 25 of the Convention. While taking account of the measures to be taken by the Government
regarding recruitment of children, it is also essential that the legal penalties be strictly enforced in cases involving military personnel,
including in cases of forced recruitment of children into the armed forces.

Conclusion

28. The Committee considers that there are obvious constraints and limits on the contribution that the complaint mechanism can make to the
eradication of forced labour. This is due to structural limitations on the mechanism and is magnified by the uncertainties of the present situation in the
country. The mechanism can certainly provide welcome relief to individual victims by offering an objective and safe channel for complaints to be raised
and addressed, and beyond this it can send a powerful signal to potential perpetrators that they are not free to act with impunity. However, the
mechanism is not obviously well-suited to dealing with some of the more extreme and widespread violations in remote areas, of the kind referred to in
the documentation submitted by the ITUC.

29. More fundamentally, the complaint mechanism, whilst valuable, does not address the root causes of the forced labour problem that were
identified by the Commission of Inquiry and by the High-level Team (see GB.282/4). Namely, it does not address the basic governance relationships
prevailing in the country, the role of the army and its self-reliance policy, and the absence of freedom of association and, more generally, freedom of
assembly, which recent events have served to graphically illustrate. The prevailing situation in Myanmar, ten years after the establishment of the
Commission of Inquiry, seems to provide sad support to the perception that addressing these root causes remains indispensable.

30. In the light of this, the Committee believes that the only way that genuine and lasting progress in the elimination of forced labour can be made is
for the Myanmar authorities to demonstrate unambiguously their commitment to achieving that goal. This requires, beyond the agreement of the
Supplementary Understanding, that the authorities establish the necessary conditions for the successful functioning of the complaint mechanism, and
that they take the long overdue steps to repeal the relevant provisions of domestic legislation and adopt the appropriate legislative and regulatory
framework to give effect to the recommendations of the Commission of Inquiry. The Committee remains hopeful that, having agreed the
Supplementary Understanding, the Government will finally take the required steps to achieve compliance with the Convention in law and in
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practice and resolve one of the most serious and long-standing cases that this Committee has ever had to address.

Paraguay

(Ratification: 1967)

Articles 1(1) and 2(1) of the Convention. Debt bondage of indigenous communities in the Chaco. In comments made since 1997, the Committee has
expressed its concern about the existence of cases of debt bondage in the indigenous communities of the Chaco. The Committee observed that debt
bondage constituted a serious violation of the Convention.

The Committee notes the comments made in August 2006 by the International Confederation of Free Trade Unions (ICFTU) — now the International
Trade Union Confederation (ITUC). The ITUC refers to the practice of forced labour in Chaco, the existence of which has been confirmed in the report:
Debt bondage and marginalization in the Chaco of Paraguay. The research contained in the report was carried out under the technical cooperation
project called Forced Labour, Discrimination and Poverty Reduction among Indigenous Peoples, which is part of the Special Action Programme to
combat Forced Labour (SAP-FL) of the ILO.

The report confirms the existence of forced labour practices, specifying “a number of factors” that lead to situations of forced labour encountered by
many indigenous workers on the estates of Chaco: the payment of wages to workers that are below the legal minimum; providing them with insufficient
quantities of food; charging excessive prices for those provisions available for purchase, there being no access on the estates to other markets or
means of subsistence (hunting and fishing); and the payment of partial or total wages in kind. All of these lead to the indebtedness of the worker which
obliges him, and in many cases his family as well, to work permanently on the estates.

The ITUC also refers to violations of section 47 of the Labour Code, which provides that a contract will be void when it fixes a salary under the
minimum wage or if it involves direct or indirect obligations to buy goods or food from shops, businesses or a place determined by the employer.
Articles 231 and 176 of the Labour Code provide that only 30 per cent of wages can be paid in kind, and the value of these goods must be the same as
those at the nearest urban settlement. The ITUC asserts that such provisions are not being enforced in practice, thus creating conditions of
indebtedness leading the indigenous workers of the Chaco into situations of forced labour.

The report was confirmed during workshops conducted separately with organizations of employers and workers as well as for the Inspection
Services. Subsequently the Ministries of Labour and Justice created an Office of Inspection in Mariscal Estigarriba, in the Chaco region in March of
2006. The Committee has learned, however, from information available from the SAP-FL of the ILO that the work was difficult for the two inspectors
appointed to this office, who apparently resigned recently because of the limited support they received from Asuncién.

The Committee also notes the conclusions of the Tripartite Seminar of September 2007 relating to the need for the Government to establish, by
means of decree, a Tripartite Committee on Fundamental Principles at Work and the Prevention of Forced Labour, consisting of six representatives of
each group, Employers, Workers and Government. The Committee, once established, would have 60 days to develop an action plan.

In its report of 2006, the Government referred to the report mentioned above and to the three workshops carried out with various social actors, and it
also indicated that it planned to create an inter-institutional and cross-sector National Commission responsible for overseeing this issue. The
Committee notes that the Government’s report communicated in September 2007 does not contain any information in this regard.

The Committee notes the convergence of the allegations it has been examining since 1997 on the debt bondage to which the indigenous workers of
the Chaco region of Paraguay are being subjected. It notes existing provisions of labour law which, if applied, would contribute to the prevention of
indebtedness that requires workers to continue working to pay off their debt, and it notes that measures taken to combat the phenomenon seem stalled
at present.

The Committee hopes that in its next report the Government will communicate information on the various measures taken or envisaged to
combat practices by which forced labour is imposed on the indigenous workers of Chaco, in particular information on:

- the operation of the Office of Inspection in Marsical Estigarriba, providing copies of inspection reports that have been prepared by
that Office; and

- the creation of the National Tripartite Committee on Fundamental Principles and the Prevention of Forced Labour and its
operation, and the communication of a copy of the action plan once it has been adopted.

Article 25. Penalties for the exaction of forced labour. The Committee recalls that by virtue of Article 25 of the Convention, criminal sanctions shall be
imposed, and strictly enforced, upon those found guilty of having imposed forced labour. The Committee requests the Government to
communicate information about the measures taken or planned to ensure the application of Article 25 of the Convention, including copies
of relevant judgements.

Article 2(2)(c). Obligation to work imposed on non-convicted detainees. In its previous comments, the Committee referred to section 39 of Act No.
210 of 1970, which provides that work shall be compulsory for detainees. Section 10 of the above Act defines detainees as not only convicted persons,
but also persons subjected to security measures in a prison establishment. The Committee recalled that persons who have been detained but not
convicted shall not be obliged to carry out any type of work.

The Committee notes the Draft Code on the Execution of Sentences, communicated by the Government in its report of 2006. Sections 127, 68 and
69 of the Draft Code, read together, provide for the obligation to work of convicted persons, those sentenced to a term of imprisonment pursuant to a
final judgement rendered by a competent court. If these provisions are adopted they would be in compliance with Article 2(2)(c) of the Convention
under which work or service can only be imposed on an individual by virtue of a conviction in a court of law. The Committee notes, however, that
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section 34 of the Draft Code states: “Provided they are compatible with the status of persons as detainees, do not contradict the principle of
presumption of innocence, and are more favourable and useful for protecting said persons, the provisions relating to the living conditions and standards
of conduct of Title Il shall apply.” The Committee observes in this respect that Title Ill, Chapter 7, of the Draft Code contains provisions relating to
compulsory work by convicted persons which, by virtue of section 34, could be applied to detainees. It would be necessary, in order to eliminate the
possibility of imposing work upon those who are in preventive detention, that this be explicitly prohibited, with the clarification that the detainee could
work if he so requested.

The Committee hopes that in its next report the Government will be able to indicate that the national legislation has been brought into
conformity with the Convention, and that it will communicate a copy of the Code on the Execution of Sentences once it has been adopted.

(Ratification: 1957)

Articles 1(1) and 2(1) of the Convention. Abolition of forced labour practices. 1. For many years, the Committee has been examining information
concerning the practices of abduction and forced labour affecting thousands of women and children in the regions of the country where an armed
conflict was under way. The Committee has pointed out on numerous occasions that these situations constitute gross violations of the Convention.
These victims are forced to perform work for which they have not offered themselves voluntarily, and the work is performed under extremely harsh
conditions, as well as the victims being ill-treated in ways which may include torture and death. In its earlier comments, the Committee considered that
the scope and gravity of the problem were such that it was necessary to take urgent action that was commensurate in scope and systematic. The
Government was therefore requested to provide detailed information on the measures taken to combat the practice of forced labour through abduction
of women and children and to ensure that, in accordance with the Convention, penal sanctions are imposed on perpetrators.

2. The Committee has noted with interest the adoption in 2005 of the Interim National Constitution, which followed the signing of the Comprehensive
Peace Agreement in January 2005. The Committee notes with interest that Part Two of the Interim National Constitution contains the Bill of Rights
which promotes the human rights and fundamental freedoms, and that Article 30 of the Interim National Constitution specifically prohibits slavery and
forced or compulsory labour.

3. The Committee has taken note of the Government’s report received in October 2006 and of the summary reports of activities of the Committee for
the Eradication of Abduction of Women and Children (CEAWC) supplied in November 2005 and October 2006, as well as of the discussion that took
place in the Conference Committee on the Application of Standards in June 2005. It has also noted the observations dated 6 September 2005,
received from the International Confederation of Free Trade Unions (ICFTU, now ITUC - International Trade Union Confederation), concerning the
application of the Convention by Sudan, as well as the Government's reply to these observations.

Conference Committee on the Application of Standards. 4. The Committee has noted that, in its conclusions adopted in June 2005, the Conference
Committee observed the convergence of allegations and the broad consensus among the United Nations bodies, the representative organizations of
workers and non-governmental organizations concerning the continuing existence and scope of the practices of abduction and the exaction of forced
labour. The Committee noted that, while there had been positive and tangible steps, including the conclusion of the Comprehensive Peace Agreement,
it was of the view that there was no verifiable evidence that forced labour had been abolished. The Committee invited the Government to avail itself of
the technical assistance of the ILO and other donors to enable it to eradicate the practices identified by the Committee of Experts and to bring the
perpetrators to justice. The Committee considered that only an independent verification of the situation in the country would enable it to determine that
forced labour in the country had ended. The Committee decided that, in the framework of the ILO technical assistance, a full investigation of the facts
be undertaken and requested the Government to provide the ILO with all the necessary assistance.

United Nations bodies. 5. The Committee notes that, in the UN Security Council resolution 1769 (2007), the Security Council noted with strong
concern ongoing attacks on the civilian population and humanitarian workers and continued and widespread sexual violence. The resolution referred to
the report of the Secretary-General and the Chairperson of the African Union Commission on the Hybrid operation in Darfur and the report of the
Secretary-General of 23 February 2007. The resolution emphasized the need to bring to justice the perpetrators of such crimes and urged the
Government of Sudan to do so and reiterated its condemnation of all violations of human rights and international humanitarian law in Darfur. The
Committee also notes that, in the Decision 2/115, of the UN Human Rights Council concerning Darfur, of 28 November 2006, the Human Rights
Council, while welcoming the Darfur Peace Agreement, noted with concern the seriousness of the human rights and humanitarian situation in Darfur
and called on all parties to put an immediate end to the ongoing violations of human rights and international humanitarian law, with a special focus on
vulnerable groups, including women and children. The Committee further notes a report on the situation of human rights in Darfur prepared by the
group of experts mandated by Human Rights Council resolution 4/8 presided by the Special Rapporteur on the situation of human rights in Sudan
(A/HRC/5/6, of 8 June 2007), in which the experts group shared the concern of the Council regarding the seriousness of ongoing violations of human
rights and international humanitarian law in Darfur as well as the lack of accountability of perpetrators of such crimes. According to the
recommendations contained in the report, all allegations of violations of human rights and international humanitarian law must be duly investigated and
perpetrators must be promptly brought to justice (paragraph 43(h)).

Comments from workers’ organizations. 6. In the observations of 2005 referred to above, the ICFTU welcomed the fact that the Government had
finally recognized the scale of the problem in its statement to the Conference Committee in June 2005 and, in particular, the Government’s indications
that the CEAWC had successfully resolved, through documentation, retrieval and reunification measures, 11,000 cases of abductions. However, the
ICFTU expressed concern about the assistance and reintegration of these individuals into Sudanese society. While welcoming the positive
developments, such as the signing of the Comprehensive Peace Agreement and the adoption of the Interim National Constitution, which provided a
historic opportunity for the Government to resolve the issue of abduction and forced labour once and for all, the ICFTU expressed the view that it would
not automatically lead to an end to abductions, exaction of forced labour and associated human rights violations, as events in Darfur had
demonstrated. It also referred in this connection to the information concerning widespread and systematic cases of sexual slavery and forced
prostitution, and called on the Government to ensure that such crimes are prosecuted and punished severely. The ICFTU believed that the impunity
that those responsible for abductions and the exaction of forced labour have enjoyed - illustrated by the absence of any prosecutions for abductions in
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the last 16 years — contributed to the continuation of this practice throughout the civil war and more recently in Darfur. Finally, the ICFTU strongly
supported a recommendation made by the Conference Committee that “only an independent verification of the situation in the country would enable it
to determine that forced labour in the country had ended” and urged the Government to fully support and provide assistance to the ILO investigation on
abductions in Sudan.

Government's response. 7. In its 2006 report, the Government confirms its strong and continued commitment to completely eradicate the
phenomenon of abductions and to provide continued support to the CEAWC. The Government indicates that, out of 14,000 cases of abductions, the
CEAWC has already successfully resolved 11,000 cases and has been able to reunify abducted persons with their families in 3,394 cases. The
Government has confirmed its statement to the Conference Committee that abductions have stopped completely, which, according to the Government,
has been also confirmed by the Dinka Chiefs Committee (DCC). The Government states that the workers’ concern about the assistance and
reintegration of the abductees has no factual base. As regards the prosecution of perpetrators, the Government repeats its previous indications that the
CEAWC has been requested by all the tribes concerned including the DCC not to resort to legal action, unless the amicable efforts of the tribes are not
successful. It also states that, within the context of the comprehensive peace process, there is an argument for not pursuing prosecutions against those
responsible for abductions and forced labour since 1983 (and even before) in the spirit of national reconciliation.

8. While noting the Government’s renewed commitment to resolve the problem, as well as the progress achieved by the CEAWC in the
liberation of abductees, the Committee strongly urges the Government to pursue its efforts with vigour in order to resolve the remaining
cases of abductions and reintegrate the victims, thus putting an end to the long-standing and large-scale practice of the exaction of forced
labour through abduction of women and children. The Committee refers again to the broad consensus among the United Nations bodies,
the representative organizations of workers and non-governmental organizations concerning the continuing existence and scope of the
violations of human rights and international humanitarian law in certain regions of the country. The Committee trusts that the Government
will take urgent measures, in accordance with the recommendations of the relevant international bodies and agencies, to put an end to all
human rights violations, which would help to create better conditions for the full observance of the forced labour Conventions.

Article 25. Penalties for the illegal exaction of forced or compulsory labour. 9. In its earlier comments, the Committee referred to a criminal code
provisions punishing the offence of abduction with penalties of imprisonment, and requested the Government to take measures to ensure that, in
accordance with the Convention, penal sanctions are imposed on perpetrators. While noting the Government’s view expressed in the report that, within
the context of the comprehensive peace process, there is an argument for not pursuing prosecutions against those responsible for abductions and
forced labour in the spirit of national reconciliation, the Committee again draws the Government's attention to the provision of Article 25 of the
Convention. This Article provides that ‘the illegal exaction of forced or compulsory labour shall be punishable as a penal offence, and it shall be an
obligation on any Member ratifying this Convention to ensure that the penalties imposed by law are really adequate and are strictly enforced”. The
Committee considers that the non-application of penal sanctions to perpetrators is contrary to this provision of the Convention and will have the effect
of ensuring impunity for abductors who exploit forced labour. The Committee therefore trusts that the necessary measures will be taken to
ensure that legal proceedings are instituted against perpetrators, particularly against those unwilling to cooperate, and penal sanctions are
imposed on persons convicted of having exacted forced labour, as required by the Convention. The Committee requests that the
Government provide, in its next report, information on the application in practice of the penal provision punishing the offence of abduction,
as well as the provisions punishing kidnapping and the exaction of forced labour (sections 161, 162 and 163 of the Criminal Code),
supplying sample copies of the relevant court decisions.

[The Government is asked to supply full particulars to the Conference at its 97th Session and to reply in detail to the present comments in 2008.]
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Sweden

(Ratification: 1949)

1. Progress achieved during the period covered by the Government’s report. The Committee notes with interest the information provided by the
Government concerning the developments that have occurred in the organization and operation of the labour inspection system, including: (i) the
development of a computerized application through which a form can be downloaded by employers for the declaration of employment accidents and
other incidents; and (ii) the determination of a method for the mapping of workplaces where work environment hazards may be suspected, thereby
allowing the Work Environment Authority to evaluate all the workplaces registered in this respect.

2. Atticle 7 of the Convention. Training of the staff of the labour inspection services. The Committee notes with satisfaction that the in-house training
provided by the Work Environment Authority, which was previously limited to inspection personnel only, now includes basic training for all associates
concerned with the handling of supervision procedures. After the basic training, associates undergo supplementary training according to the
competence required for their respective duties. The Committee does not doubt that such a measure will contribute to achieving a significant
improvement in the operation of the labour inspectorate as it will enable the various categories of personnel concerned to adopt a more relevant
approach to their own duties in relation to the objectives of labour inspection and the principles to be followed by inspection personnel, particularly
those relating to professional rules and ethics.

(Ratification: 1963)

The Committee notes the Government’s reply to its observation made in 2004 and repeated in 2005 concerning the process of dismantling the labour
inspection system and the need to take measures to establish a system that is in conformity with the Convention. The Government indicates that it has
duly noted the comments of the Committee of Experts but adds that the Committee for the Revision of the Constitution has been unable to reverse the
decentralization process, contrary to previous announcements. However, the Government says that it is aware of the requirement imposed by the
Convention to place the labour inspection system under the control of a central authority pursuant to Article 4 of the Convention and undertakes to
keep the ILO informed of all developments in this respect and to send copies of any relevant legislative, regulatory or administrative texts. While
recognizing that the decentralization policy has had a negative impact on the labour inspection system, the Government considers that this is
particularly because the district authorities are unaware of the role of labour inspection in the production process that they have not given suitable
priority to labour services in general. While noting the Government's statements, the Committee recalls that the question of the deterioration of the
functioning of the labour inspection has been the subject of its observations for many years and was raised in discussions within the Committee of the
International Labour Conference at its June 2001 and June 2003 sessions.

1. Dismantling of the labour inspectorate owing to the decentralization of labour administration functions. During the discussion in June 2003, the
Conference Committee noted that the Government had not supplied the requested information to the Committee of Experts. It reminded it of the
commitment made before it in June 2001 to examine all aspects of the labour inspection situation with all the partners concerned, if necessary having
recourse to technical assistance, and also its commitment to review the decentralization measures. In addition, the Conference Committee also
expressed again the hope that the Government would quickly send the Committee of Experts the requested information and the details showing that its
legal and practical obligations had been implemented, in particular with the assistance of the employers’ and workers’ organizations, by means of
administrative and financial measures which were essential for the implementation of labour inspection services in conformity with the Convention.

During its November—December 2003 session, the Committee of Experts was bound to note once again that the Government had not sent any report
relating to the Convention and to send it a new observation, in which it reiterated its deep concerns and called on the Government to take the
necessary measures as soon as possible, with the required technical assistance.

After examination of the Government's report covering the period ending in May 2003, but sent to the ILO in June 2004, the Committee essentially
pointed out, in an observation which it sent to the Government in 2005, that the labour inspection system, the performance of which had been badly
affected by an unfavourable economic situation before the start of the decentralization process, continued to deteriorate owing to the persistence of the
economic stagnation, on the one hand, and to the manner in which decentralization of the labour administration was being implemented, on the other.
Moreover, the existing legal framework governing the powers, organization and working of the labour inspectorate, still based on the principle of the
existence of a central supervisory authority and monitoring of the inspection system, was no longer applicable either in law or in practice, since the
process of decentralizing competence to the heads of district was accompanied by withdrawal of the central government in relation to the use of
budgetary resources by the districts. The Committee referred to its previous comments and also to the discussions within the Conference Committee at
the 2001 and 2003 sessions of the International Labour Conference and also noted the information describing an in-depth reform of its institutions
appearing ultimately to aim at decentralizing most state functions. However, as the Government itself observed, decentralization did not comply with
Article 4 of the Convention, which calls for supervision and control of the labour inspection system by a central authority.

The information supplied by the Government shows that the very notion of a central labour inspection authority has become devoid of all substance.
The little authority that the minister retains in law cannot be exercised for want of the necessary structure and resources, and some heads of districts
take the attitude that to maintain or establish local labour inspection services serves little purpose. An ILO mission carried out from 9 to 13 May 2005
revealed that there were a total of 26 labour inspectors for all 56 districts, and that assistance to the labour services from all donors was low in the light
of labour inspection needs, particularly with regard to training relating to the gathering of information and the drafting of reports.

The ILO mission was informed that, in order to reconsider the decentralization of the labour inspectorate, revision of the Constitution was necessary.
However, the labour inspection function has not been mentioned explicitly as one of the functions calling for relevant measures in the White Paper
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drawn up to this end.

Since such developments are particularly worrying in terms of the Convention’s social and economic objectives, the Committee called on the
Government, in an observation sent to it in 2004 and repeated in 2005, to reconsider, if not the principle of a decentralized labour inspectorate which
now appears firmly to be a part of the overall national project, at least the methods and means of implementing decentralization. The Committee
reiterated that the Government would be bound to observe the principle of placing the labour inspection system under a central authority, pursuant to
Article 4 of the Convention taken as a whole, since restructuring in Uganda seemed to be moving towards a kind of “federalism”, in which the districts
are like the “federated units” referred to in paragraph 2 of this Article. It also emphasized that the obligations laid down under article 22 of the ILO
Constitution that the Government assumed on ratifying the Convention must in any event remain the responsibility of the State. It is the duty of the
State to ensure that the conditions needed to apply the Convention exist nationwide. National laws must ensure that competence for labour inspection
is shared between the central bodies of the labour administration and the decentralized authorities, and there must be uniform legislation governing the
status, conditions of service and training of inspection staff (Articles 6 and 7). Furthermore, there must be scrupulous observance of the need to ensure
the establishment either of a labour inspection system in each district or, possibly, of a system in which competence is determined on a broader
regional basis, if such an option is deemed better suited to the more rational use of available resources. In any event, resources must be assigned on a
legal basis to the labour inspection in order to make available to labour inspection services the staff, material and logistical resources needed to
perform their duties (Articles 6, 7, 9, 10 and 11).

2. Establishment of an inspection system suited to economic and social needs: Urgent preliminary measures. As already observed by the Committee,
the fact that it has been impossible for many years to produce an annual report on the work of the inspection services (Articles 20 and 21) not only
reflects the extent to which the inspection system has been dismantled but, even more regrettably, prevents any assessment of needs either at the
national or regional level. As a result, it is impossible to determine any priorities for action and evaluate the resources needed. The Committee notes in
this respect that the Government has not sent the report which, according to the Government, deals with the inspections carried out, without stating the
period or geographical area covered.

In its previous comments, the Committee stressed the need to study and anticipate on a tripartite basis the effects of globalization on working
conditions and workers’ rights in order to secure the social partners’ attachment to the principle that an effective labour inspection service needs to be
established in the twofold interest of social protection and improved productivity. Referring to the technical assistance provided by ILO under the
Strengthening Labour Relations in East Africa (SLAREA) project to raise the Government’s awareness of the importance of the tripartite dimension of
labour administration, the Committee hoped that measures would be taken in this area, particularly in the context of the application of this Convention.
However, it observes that the Government gives no indication that progress has been made in this direction.

The Committee is therefore bound to urge the Government, in the light of the above, to adopt as soon as possible all measures that are
essential for the establishment and functioning of an inspection system which conforms to the requirements of the Convention, including in
particular seeking the necessary funds and technical assistance, keeping the ILO informed and sending copies of the relevant legislative,
regulatory and administrative texts. It also requests the Government to supply the information required by the Convention report form, to
send its report to employers’ and workers’ organizations in accordance with article 23, paragraph 2, of the ILO Constitution and to keep the
ILO duly informed.
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(Ratification: 1972)

The Committee notes the Government's report and its reply to the comments made by the International Confederation of Free Trade Unions (ICFTU),
now the International Trade Union Confederation (ITUC), in 2006. It also takes note of the adoption of the Bangladesh Labour Act, 2006, which
replaced the Industrial Relations Ordinance, 1969, and on which it comments further below.

The Committee also notes the comments sent by the ITUC in a communication dated 27 August 2007 with regard to legislative issues already raised
by the Committee and serious allegations of civil rights violations committed in 2006: (i) the killing of a striker by the police on 23 May 2006 in the
context of a strike in the garment sector at Gazipur, which led to a riot on the same day, in particular in the Savar EPZ and the districts of Uttara,
Mirpur, Kafrul, Old Dhaka, and Tejgaeon; according to the ITUC, the riot was followed by a harsh crackdown by the army’s rapid action battalion with
hundreds of workers arrested; (i) the raiding of the offices of the Bangladesh Independent Garment Workers’ Union Federation (BIGUF) on the same
day (23 May 2006), the arrest of two BIGUF union organizers (Rashedul Alom Faju and Rebecca Khatun) and an office staff person (Minara) and their
physical abuse while in police custody; their subsequent charging with destruction of property, vandalism and other charges connected to the labour
unrest of that day; (iii) the arrest on the same day (23 May 2006) of Moshrefa Mishu, President of the Garment Workers" Union Forum and her
detention for five days (allowed bail on 26 May) and the filing of 19 charges against her in connection with the same events; (iv) the arrest on 13
October 2006 of Chandon, International Secretary of BIGUF and his interrogation throughout the night about BIGUF’s activities to organize workers in
the EPZs; (v) police harassment against the American Center for International Labor Solidarity, set up by AFL-CIO, after publishing a pamphlet for
EPZ workers; (vi) the arrest of three top leaders of the Bangladesh Cha Sramik Union (BCSU) on 24 March 2006 on charges which had already been
investigated and found groundless the year before (released on bail on 13 April 2006) and brutal dispersion by the police of the BCSU members
gathered outside the police station; (vii) assault against and serious injury of Roy Ramesh Chadra, General Secretary of the Bangladesh National
Council of Textile, Garment and Leather Workers and an executive committee member of ITGLWF-TWARO on 14 April 2006; (viii) shots fired on 10
May 2006 against Mohammed Firoz Mia, President of the Bangladesh Telejogajog Sramik Karmochari Union which represents workers at the
Bangladesh Telephone and Telegraph Board, who was actively campaigning against privatization. Recalling that freedom of association can only
be exercised in a climate that is free from violence, pressure or threats of any kind against the leaders and members of workers’
organizations and that detention of trade unionists for reasons connected with their activities in defence of the interests of workers
constitutes a serious interference with civil liberties in general and with trade union rights in particular, the Committee requests the
Government to communicate its observations on the very serious comments made by the ITUC.

With regard to additional civil liberties violations communicated by the ICFTU in previous communications, including harassment of unions by the
intelligence authorities, police violence against protesting workers, arrest of trade unionists, as well as the difficulty in establishing trade unions in the
ship recycling industry, the Committee notes the Government’s observations according to which trade unions have not been harassed by the law
enforcement agencies but rather the law enforcement agencies were obliged to perform their duties in cases where trade union leaders leading a
procession, rally or demonstration were not in control of the mob so that unruly people would start to rampage, damage property, barricade highways,
etc.; moreover, although workers in any sector have the right to establish trade unions under the new Labour Law of 2006, workers in the shipbreaking
sector are casual workers and do not get an opportunity to form unions, because of the limited period of their employment (connected to the breaking of
a specific ship). The Committee recalls that Article 8 of the Convention provides that workers and their organizations, like other persons or organized
collectivities, shall respect the law of the land and that the law of the land shall not be such as to impair, nor shall it be so applied so as to impair, the
guarantees provided for in this Convention. In this regard, the Committee wishes to emphasize that the authorities should resort to the use of force only
in situations where law and order is seriously threatened. The intervention of the forces of order should be in due proportion to the danger to law and
order that the authorities are attempting to control and governments should take measures to ensure that the competent authorities receive adequate
instructions so as to eliminate the danger entailed by the use of excessive violence when controlling demonstrations which might result in a disturbance
of the peace. Furthermore, the Committee recalls that, by virtue of Article 2 of the Convention, workers without distinction whatsoever, including casual
and informal sector workers in the shipbreaking industry, shall have the right to establish and join organizations of their own choosing. The Committee
requests the Government to indicate in its next report any measures taken, including instructions given to the law enforcement authorities,
so as to avoid the danger of excessive violence in trying to control demonstrations, and ensure that arrests are made only where criminal
acts have been committed.

With regard to its previous comments concerning the arrest of 350 women trade unionists including the General Secretary of the JSL Women'’s
Committee, the Committee notes from the Government's report that in 2004, in order to maintain law and order, the law enforcement agencies had to
detain a few women from a mob while they were on a rampage, damaging a number of factories, barricading a highway, etc.; specific charges had
been brought against them immediately after the incident as per the law of the land. The case (No. 7 of 2004) is still pending and a copy of judicial
decisions may be communicated to the Committee as and when pronounced. The Committee requests the Government to communicate details
as to the charges brought in 2004 against 350 women trade unionists, including the General Secretary of the JSL’s Women’s Committee,
Shamsur Nahar Bhuiyan and to provide a copy of all judicial decisions taken in this matter. Moreover, noting with regret that the
Government does not provide any information on the registration of Inmaculate (Pvt.) Ltd Sramik Union despite previous requests to this
effect, the Committee once again requests the Government to report on the measures taken to ensure the prompt registration of the union.

The Committee further recalls that its previous comments concerned the following issues:
1. Right to organize in export processing zones (EPZs). The Committee recalls that the EPZ Workers’ Associations and Industrial Relations Act,

2004, contains numerous and significant restrictions and delays in relation to the right to organize in EPZs and in particular: (i) contained a blanket
denial of the right to organize in EPZs until 31 October 2006 after which workers’ associations may be established (section 13(1)); the Committee notes
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that this deadline has been met and takes note of the latest communication of the ITUC, according to which, on 1 November 2006, workers had the
right to apply to form workers’ associations but the Bangladesh Export Processing Zones Authority (BEPZA) failed to devise and provide the prescribed
form needed by the workers to this effect, thus preventing in practice the establishment of such associations; (ii) provides that workers’ associations will
not be allowed in industrial units established after the commencement of the Act, until a period of three months has expired after the commencement of
commercial production in the concerned unit (section 24); (iii) provides that there can be no more than one workers’ association per industrial unit
(section 25(1)); (iv) establishes excessive and complicated minimum membership and referendum requirements for the establishment of workers’
associations (a workers’ association may be formed only when a minimum of 30 per cent of the eligible workers of an industrial unit seek its formation,
and this has been verified by the executive chairperson of BEPZA, who shall then conduct a referendum on the basis of which the workers shall
acquire the legitimate right to form an association under the Act, only if more than 50 per cent of the eligible workers cast their vote, and more than 50
per cent of the votes cast are in favour of the formation of the workers’ association sections 14, 15, 17 and 20); (v) confers excessive powers of
approval of the constitution drafting committee to the Executive Chairperson of the BEPZA (section 17(2)); (vi) prevents steps for the establishment of a
workers’ association in the workplace for a period of one year after a first attempt failed to gather sufficient support in a referendum (section 16); (vii)
permits the deregistration of a workers’ association at the request of 30 per cent of the workers even if they are not members of the association and
prevents the establishment of another trade union for one year after the previous trade union was deregistered (section 35); (viii) provides for the
cancellation of the registration of a workers’ association on grounds which do not appear to justify the severity of this sanction (such as contravention of
any of the provisions of the association’s constitution) (section 36(1)(c), (¢)—(h) and 42(1)(a)); (ix) establishes a total prohibition of industrial action in
EPZs until 31 October 2008 (section 88(1) and (2)); (x) prevents workers’ associations from obtaining or receiving any fund from any outside source
without the prior approval of the Executive Chairperson of the BEPZA (section 18(2)); (xi) provides for severe restrictions of strike action, once
recognized (possibility to prohibit a strike if it continues for more than 15 days or even before this deadline, if the strike is considered as causing
serious harm to productivity in the EPZ — section 54(3) and (4)); (xii) establishes an excessively high minimum number of trade unions to establish a
higher level organization (more than 50 per cent of the workers’ associations in an EPZ — section 32(1)); (xiii) prohibits a federation from affiliating in
any manner with federations in other EPZs and beyond EPZs (section 32(3)); and (xiv) does not seem to afford guarantees against interference with
the right of workers to elect their representatives in full freedom (e.g., the procedure of election shall be determined by the BEPZA, etc. — sections 5(6)
and (7), 28(1), 29, 32(4)). Noting that the Government’s report does not provide any new information in respect of the above, the Committee
once again requests the Government to take the necessary measures to amend the EPZ Workers’ Associations and Industrial Relations Act
so as to bring it into conformity with the Convention and to provide detailed information in its next report in this respect. It also requests the
Government to provide its observations on the comments made by the ICFTU concerning obstacles to the establishment of workers’
associations in EPZs after 1 November 2006 and to provide statistical information on the number of workers’ associations established in the
EPZs after that date.

2. Other discrepancies between national legislation and the Convention. The Committee recalls that for many years it had been referring to serious
discrepancies between the national legislation and the Convention. It now notes the adoption of the Bangladesh Labour Act, 2006 (the Labour Act)
which replaced the Industrial Relations Ordinance, 1969 (section 353(1)(x)).

The Committee notes with deep regret that the new Act does not contain any improvements in relation to the previous legislation and in certain
regards contains even further restrictions which run against the provisions of the Convention. Thus, the Committee notes the following:

- the need to repeal provisions on the exclusion of managerial and administrative employees from the right to establish workers’ organizations
(section 2 XLIX and LXV of the Labour Act) as well as new restrictions of the right to organize of fire-fighting staff, telex operators, fax operators and
cipher assistants (exclusion from the provisions of the Act based on section 175 of the Labour Act);

- the need to either amend section 1(4) of the Labour Act or adopt new legislation so as to ensure that the workers in the following sectors,
which have been excluded from the scope of application of the Act including its provisions on freedom of association, have the right to organize: offices
of or under the Government (except workers in the Railway Department, Posts, Telegraph and Telephone Departments, Roads and Highways
Department, Public Works Department and Public Health Engineering Department and the Bangladesh Government Press); the security printing press;
establishments for the treatment or care of the sick, infirm, aged, destitute, mentally disabled, orphans, abandoned children, widows or deserted
women, which are not run for profit or gains; shops or stalls in public exhibitions which deal in retail trade; shops in any public fair for religious or
charitable purposes; educational, training and research institutions; agricultural farms with less than ten workers; domestic servants; and
establishments run by the owner with the aid of members of the family; in case any of the above sectors are already covered by existing
legislation, the Committee requests the Government to provide information in this respect;

- the need to repeal provisions which restrict membership in trade unions and participation in trade union elections to those workers who are
currently employed in an establishment or group of establishments, including seamen currently engaged in merchant shipping (section 2 LXV and 175,
185(2) of the Labour Act);

- the need to repeal or amend new provisions which define as an unfair labour practice on the part of a worker or trade union, an act aimed at
“intimidating” any person to become, continue to be or cease to be a trade union member or officer, or “inducing” any person to cease to be a member
or officer of a trade union by conferring or offering to confer any advantage and the consequent penalty of imprisonment for such acts (sections 196(2)
(@) and (b) and 291 of the Labour Act); the Committee considers that the terms “intimidating” or “inducing” are too general and do not sufficiently
safeguard against interference in internal trade union affairs, since, for instance, a common activity of trade unions is to recruit members by offering
advantages, including with regard to other trade unions;

- the need to repeal provisions which prevent workers from running for trade union office if they were previously convicted for compelling or
attempting to compel the employer to sign a memorandum of settlement or to agree to any demand by using intimidation, pressure, threats, etc.
(sections 196(2)(d) and 180(1)(a) of the Labour Act);

- the need to lower the minimum membership requirement of 30 per cent of the total number of workers employed in an establishment or group
of establishments for initial and continued union registration as well as the possibility of deregistration if the membership falls below this number
(sections 179(2) and 190(f) of the Labour Act); the need to repeal provisions which provide that no more than three trade unions shall be registered in
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any establishment or group of establishments (section 179(5) of the Labour Act) and that only one trade union of seamen shall be registered (section
185(3) of the Labour Act); finally, the need to repeal provisions prohibiting workers from joining more than one trade union and the consequent penalty
of imprisonment in case of violation of this prohibition (sections 193 and 300 of the Labour Act);

- the need to repeal provisions denying the right of unregistered unions to collect funds (section 192 of the Labour Act) upon penalty of
imprisonment (section 299 of the Labour Act);

- the need to lift several restrictions on the right to strike: requirement for three-quarters of the members of a workers’ organization to consent
to a strike (sections 211(1) and 227(c) of the Labour Act); possibility of prohibiting strikes which last more than 30 days (sections 211(3) and 227(c) of
the Labour Act); possibility of prohibiting strikes at any time if a strike is considered prejudicial to the national interest (sections 211(3) and 227(c) of the
Labour Act) or involves a public utility service including the generation, production, manufacture, or supply of gas and oil to the public, as well as
railways, airways, road and river transport, ports, and banking (sections 211(4) and 227(c) of the Labour Act); prohibition of strikes for a period of three
years from the date of commencement of production in a new establishment, or an establishment owned by foreigners or established in collaboration
with foreigners (sections 211(8) and 227(c) of the Labour Act); penalties of imprisonment for participation in — or instigation to take part in unlawful
industrial action or go-slow (sections 196(2)(e) and 291, 294-296 of the Labour Act);

- the need to repeal provisions which provide that no person refusing to take part in an illegal strike shall be subject to expulsion or any other
disciplinary measure by the trade union, so as to leave this matter to be determined in accordance with trade union rules (section 229 of the Labour
Act);

- the need to amend new provisions which define as an unfair labour practice on the part of workers, an act of compelling or attempting to
compel the employer to sign a memorandum of settlement or to accept or agree to any demand by using “intimidation”, “pressure”, “threat” so as to
ensure that there is no interference with the right of trade unions to engage in activities like collective bargaining or strikes, and to repeal the

consequent penalty of imprisonment for such acts (sections 196(d) and 291(2) of the Labour Act);

- the need to amend provisions which impose a penalty of imprisonment for failure to appear before the conciliator in the framework of
settlement of industrial disputes (section 301 of the Labour Act).

The Committee requests the Government to indicate in its next report the measures taken or contemplated so as to bring the Labour Act,
2006 into full conformity with the provisions of the Convention.

The Committee also notes that it is not clear from the provisions of the Labour Act whether Rule 10 of the Industrial Relations Rules, 1977 (IRO)
which previously granted the Registrar of Trade Unions overly broad authority to enter trade union offices, inspect documents, etc., without judicial
review, has been repealed. It would appear from section 353(2)(a) that the rule remains in force, as the section in question provides that any rule under
any provision of the repealed laws (including the IRO) shall have effect until altered, amended, rescinded or repealed, so far as it is not inconsistent
with the provisions of the Labour Act, 2006. The Committee requests the Government to indicate in its next report whether Rule 10 of the
Industrial Relations Rules, 1977 has been repealed by the entry into force of the Labour Act, 2006 and, if not, to indicate the measures taken
or contemplated with a view to its repeal or amendment.

The Committee notes the Government'’s report and its reply to the comments made by the International Confederation of Free Trade Unions (ICFTU),
now the International Trade Union Confederation (ITUC), in 2006. It also takes note of the adoption of the Bangladesh Labour Act, 2006, which
replaced the Industrial Relations Ordinance, 1969, and on which it comments further below.

The Committee also notes the comments sent by the ITUC in a communication dated 27 August 2007 with regard to legislative issues already raised
by the Committee and serious allegations of civil rights violations committed in 2006: (i) the killing of a striker by the police on 23 May 2006 in the
context of a strike in the garment sector at Gazipur, which led to a riot on the same day, in particular in the Savar EPZ and the districts of Uttara,
Mirpur, Kafrul, Old Dhaka, and Tejgaeon; according to the ITUC, the riot was followed by a harsh crackdown by the army’s rapid action battalion with
hundreds of workers arrested; (i) the raiding of the offices of the Bangladesh Independent Garment Workers’ Union Federation (BIGUF) on the same
day (23 May 2006), the arrest of two BIGUF union organizers (Rashedul Alom Faju and Rebecca Khatun) and an office staff person (Minara) and their
physical abuse while in police custody; their subsequent charging with destruction of property, vandalism and other charges connected to the labour
unrest of that day; (iii) the arrest on the same day (23 May 2006) of Moshrefa Mishu, President of the Garment Workers" Union Forum and her
detention for five days (allowed bail on 26 May) and the filing of 19 charges against her in connection with the same events; (iv) the arrest on 13
October 2006 of Chandon, International Secretary of BIGUF and his interrogation throughout the night about BIGUF’s activities to organize workers in
the EPZs; (v) police harassment against the American Center for International Labor Solidarity, set up by AFL-CIO, after publishing a pamphlet for
EPZ workers; (vi) the arrest of three top leaders of the Bangladesh Cha Sramik Union (BCSU) on 24 March 2006 on charges which had already been
investigated and found groundless the year before (released on bail on 13 April 2006) and brutal dispersion by the police of the BCSU members
gathered outside the police station; (vii) assault against and serious injury of Roy Ramesh Chadra, General Secretary of the Bangladesh National
Council of Textile, Garment and Leather Workers and an executive committee member of ITGLWF-TWARO on 14 April 2006; (viii) shots fired on 10
May 2006 against Mohammed Firoz Mia, President of the Bangladesh Telejogajog Sramik Karmochari Union which represents workers at the
Bangladesh Telephone and Telegraph Board, who was actively campaigning against privatization. Recalling that freedom of association can only
be exercised in a climate that is free from violence, pressure or threats of any kind against the leaders and members of workers’
organizations and that detention of trade unionists for reasons connected with their activities in defence of the interests of workers
constitutes a serious interference with civil liberties in general and with trade union rights in particular, the Committee requests the
Government to communicate its observations on the very serious comments made by the ITUC.

With regard to additional civil liberties violations communicated by the ICFTU in previous communications, including harassment of unions by the
intelligence authorities, police violence against protesting workers, arrest of trade unionists, as well as the difficulty in establishing trade unions in the
ship recycling industry, the Committee notes the Government’s observations according to which trade unions have not been harassed by the law
enforcement agencies but rather the law enforcement agencies were obliged to perform their duties in cases where trade union leaders leading a
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procession, rally or demonstration were not in control of the mob so that unruly people would start to rampage, damage property, barricade highways,
etc.; moreover, although workers in any sector have the right to establish trade unions under the new Labour Law of 2006, workers in the shipbreaking
sector are casual workers and do not get an opportunity to form unions, because of the limited period of their employment (connected to the breaking of
a specific ship). The Committee recalls that Article 8 of the Convention provides that workers and their organizations, like other persons or organized
collectivities, shall respect the law of the land and that the law of the land shall not be such as to impair, nor shall it be so applied so as to impair, the
guarantees provided for in this Convention. In this regard, the Committee wishes to emphasize that the authorities should resort to the use of force only
in situations where law and order is seriously threatened. The intervention of the forces of order should be in due proportion to the danger to law and
order that the authorities are attempting to control and governments should take measures to ensure that the competent authorities receive adequate
instructions so as to eliminate the danger entailed by the use of excessive violence when controlling demonstrations which might result in a disturbance
of the peace. Furthermore, the Committee recalls that, by virtue of Article 2 of the Convention, workers without distinction whatsoever, including casual
and informal sector workers in the shipbreaking industry, shall have the right to establish and join organizations of their own choosing. The Committee
requests the Government to indicate in its next report any measures taken, including instructions given to the law enforcement authorities,
so as to avoid the danger of excessive violence in trying to control demonstrations, and ensure that arrests are made only where criminal
acts have been committed.

With regard to its previous comments conceming the arrest of 350 women trade unionists including the General Secretary of the JSL Women’s
Committee, the Committee notes from the Government’s report that in 2004, in order to maintain law and order, the law enforcement agencies had to
detain a few women from a mob while they were on a rampage, damaging a number of factories, barricading a highway, etc.; specific charges had
been brought against them immediately after the incident as per the law of the land. The case (No. 7 of 2004) is still pending and a copy of judicial
decisions may be communicated to the Committee as and when pronounced. The Committee requests the Government to communicate details
as to the charges brought in 2004 against 350 women trade unionists, including the General Secretary of the JSL’s Women’s Committee,
Shamsur Nahar Bhuiyan and to provide a copy of all judicial decisions taken in this matter. Moreover, noting with regret that the
Government does not provide any information on the registration of Inmaculate (Pvt.) Ltd Sramik Union despite previous requests to this
effect, the Committee once again requests the Government to report on the measures taken to ensure the prompt registration of the union.

The Committee further recalls that its previous comments concerned the following issues:

1. Right to organize in export processing zones (EPZs). The Committee recalls that the EPZ Workers’ Associations and Industrial Relations Act,
2004, contains numerous and significant restrictions and delays in relation to the right to organize in EPZs and in particular: (i) contained a blanket
denial of the right to organize in EPZs until 31 October 2006 after which workers’ associations may be established (section 13(1)); the Committee notes
that this deadline has been met and takes note of the latest communication of the ITUC, according to which, on 1 November 2006, workers had the
right to apply to form workers’ associations but the Bangladesh Export Processing Zones Authority (BEPZA) failed to devise and provide the prescribed
form needed by the workers to this effect, thus preventing in practice the establishment of such associations; (ii) provides that workers’ associations will
not be allowed in industrial units established after the commencement of the Act, until a period of three months has expired after the commencement of
commercial production in the concerned unit (section 24); (iii) provides that there can be no more than one workers’ association per industrial unit
(section 25(1)); (iv) establishes excessive and complicated minimum membership and referendum requirements for the establishment of workers’
associations (a workers’ association may be formed only when a minimum of 30 per cent of the eligible workers of an industrial unit seek its formation,
and this has been verified by the executive chairperson of BEPZA, who shall then conduct a referendum on the basis of which the workers shall
acquire the legitimate right to form an association under the Act, only if more than 50 per cent of the eligible workers cast their vote, and more than 50
per cent of the votes cast are in favour of the formation of the workers’ association sections 14, 15, 17 and 20); (v) confers excessive powers of
approval of the constitution drafting committee to the Executive Chairperson of the BEPZA (section 17(2)); (vi) prevents steps for the establishment of a
workers’ association in the workplace for a period of one year after a first attempt failed to gather sufficient support in a referendum (section 16); (vii)
permits the deregistration of a workers’ association at the request of 30 per cent of the workers even if they are not members of the association and
prevents the establishment of another trade union for one year after the previous trade union was deregistered (section 35); (viii) provides for the
cancellation of the registration of a workers’ association on grounds which do not appear to justify the severity of this sanction (such as contravention of
any of the provisions of the association’s constitution) (section 36(1)(c), (¢)—(h) and 42(1)(a)); (ix) establishes a total prohibition of industrial action in
EPZs until 31 October 2008 (section 88(1) and (2)); (x) prevents workers’ associations from obtaining or receiving any fund from any outside source
without the prior approval of the Executive Chairperson of the BEPZA (section 18(2)); (xi) provides for severe restrictions of strike action, once
recognized (possibility to prohibit a strike if it continues for more than 15 days or even before this deadline, if the strike is considered as causing
serious harm to productivity in the EPZ — section 54(3) and (4)); (xii) establishes an excessively high minimum number of trade unions to establish a
higher level organization (more than 50 per cent of the workers’ associations in an EPZ — section 32(1)); (xiii) prohibits a federation from affiliating in
any manner with federations in other EPZs and beyond EPZs (section 32(3)); and (xiv) does not seem to afford guarantees against interference with
the right of workers to elect their representatives in full freedom (e.g., the procedure of election shall be determined by the BEPZA, etc. — sections 5(6)
and (7), 28(1), 29, 32(4)). Noting that the Government’s report does not provide any new information in respect of the above, the Committee
once again requests the Government to take the necessary measures to amend the EPZ Workers’ Associations and Industrial Relations Act
so as to bring it into conformity with the Convention and to provide detailed information in its next report in this respect. It also requests the
Government to provide its observations on the comments made by the ICFTU concerning obstacles to the establishment of workers’
associations in EPZs after 1 November 2006 and to provide statistical information on the number of workers’ associations established in the
EPZs after that date.

2. Other discrepancies between national legislation and the Convention. The Committee recalls that for many years it had been referring to serious
discrepancies between the national legislation and the Convention. It now notes the adoption of the Bangladesh Labour Act, 2006 (the Labour Act)
which replaced the Industrial Relations Ordinance, 1969 (section 353(1)(x)).

The Committee notes with deep regret that the new Act does not contain any improvements in relation to the previous legislation and in certain
regards contains even further restrictions which run against the provisions of the Convention. Thus, the Committee notes the following:

- the need to repeal provisions on the exclusion of managerial and administrative employees from the right to establish workers’ organizations
(section 2 XLIX and LXV of the Labour Act) as well as new restrictions of the right to organize of fire-fighting staff, telex operators, fax operators and
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cipher assistants (exclusion from the provisions of the Act based on section 175 of the Labour Act);

- the need to either amend section 1(4) of the Labour Act or adopt new legislation so as to ensure that the workers in the following sectors,
which have been excluded from the scope of application of the Act including its provisions on freedom of association, have the right to organize: offices
of or under the Government (except workers in the Railway Department, Posts, Telegraph and Telephone Departments, Roads and Highways
Department, Public Works Department and Public Health Engineering Department and the Bangladesh Government Press); the security printing press;
establishments for the treatment or care of the sick, infirm, aged, destitute, mentally disabled, orphans, abandoned children, widows or deserted
women, which are not run for profit or gains; shops or stalls in public exhibitions which deal in retail trade; shops in any public fair for religious or
charitable purposes; educational, training and research institutions; agricultural farms with less than ten workers; domestic servants; and
establishments run by the owner with the aid of members of the family; in case any of the above sectors are already covered by existing
legislation, the Committee requests the Government to provide information in this respect;

- the need to repeal provisions which restrict membership in trade unions and participation in trade union elections to those workers who are
currently employed in an establishment or group of establishments, including seamen currently engaged in merchant shipping (section 2 LXV and 175,
185(2) of the Labour Act);

- the need to repeal or amend new provisions which define as an unfair labour practice on the part of a worker or trade union, an act aimed at
“intimidating” any person to become, continue to be or cease to be a trade union member or officer, or “inducing” any person to cease to be a member
or officer of a trade union by conferring or offering to confer any advantage and the consequent penalty of imprisonment for such acts (sections 196(2)
(@) and (b) and 291 of the Labour Act); the Committee considers that the terms “intimidating” or “inducing” are too general and do not sufficiently
safeguard against interference in internal trade union affairs, since, for instance, a common activity of trade unions is to recruit members by offering
advantages, including with regard to other trade unions;

- the need to repeal provisions which prevent workers from running for trade union office if they were previously convicted for compelling or
attempting to compel the employer to sign a memorandum of settlement or to agree to any demand by using intimidation, pressure, threats, etc.
(sections 196(2)(d) and 180(1)(a) of the Labour Act);

- the need to lower the minimum membership requirement of 30 per cent of the total number of workers employed in an establishment or group
of establishments for initial and continued union registration as well as the possibility of deregistration if the membership falls below this number
(sections 179(2) and 190(f) of the Labour Act); the need to repeal provisions which provide that no more than three trade unions shall be registered in
any establishment or group of establishments (section 179(5) of the Labour Act) and that only one trade union of seamen shall be registered (section
185(3) of the Labour Act); finally, the need to repeal provisions prohibiting workers from joining more than one trade union and the consequent penalty
of imprisonment in case of violation of this prohibition (sections 193 and 300 of the Labour Act);

- the need to repeal provisions denying the right of unregistered unions to collect funds (section 192 of the Labour Act) upon penalty of
imprisonment (section 299 of the Labour Act);

- the need to lift several restrictions on the right to strike: requirement for three-quarters of the members of a workers’ organization to consent
to a strike (sections 211(1) and 227(c) of the Labour Act); possibility of prohibiting strikes which last more than 30 days (sections 211(3) and 227(c) of
the Labour Act); possibility of prohibiting strikes at any time if a strike is considered prejudicial to the national interest (sections 211(3) and 227(c) of the
Labour Act) or involves a public utility service including the generation, production, manufacture, or supply of gas and oil to the public, as well as
railways, airways, road and river transport, ports, and banking (sections 211(4) and 227(c) of the Labour Act); prohibition of strikes for a period of three
years from the date of commencement of production in a new establishment, or an establishment owned by foreigners or established in collaboration
with foreigners (sections 211(8) and 227(c) of the Labour Act); penalties of imprisonment for participation in — or instigation to take part in unlawful
industrial action or go-slow (sections 196(2)(e) and 291, 294-296 of the Labour Act);

- the need to repeal provisions which provide that no person refusing to take part in an illegal strike shall be subject to expulsion or any other
disciplinary measure by the trade union, so as to leave this matter to be determined in accordance with trade union rules (section 229 of the Labour
Act);

- the need to amend new provisions which define as an unfair labour practice on the part of workers, an act of compelling or attempting to
compel the employer to sign a memorandum of settlement or to accept or agree to any demand by using “intimidation”, “pressure”, “threat” so as to
ensure that there is no interference with the right of trade unions to engage in activities like collective bargaining or strikes, and to repeal the

consequent penalty of imprisonment for such acts (sections 196(d) and 291(2) of the Labour Act);

- the need to amend provisions which impose a penalty of imprisonment for failure to appear before the conciliator in the framework of
settlement of industrial disputes (section 301 of the Labour Act).

The Committee requests the Government to indicate in its next report the measures taken or contemplated so as to bring the Labour Act,
2006 into full conformity with the provisions of the Convention.

The Committee also notes that it is not clear from the provisions of the Labour Act whether Rule 10 of the Industrial Relations Rules, 1977 (IRO)
which previously granted the Registrar of Trade Unions overly broad authority to enter trade union offices, inspect documents, etc., without judicial
review, has been repealed. It would appear from section 353(2)(a) that the rule remains in force, as the section in question provides that any rule under
any provision of the repealed laws (including the IRO) shall have effect until altered, amended, rescinded or repealed, so far as it is not inconsistent
with the provisions of the Labour Act, 2006. The Committee requests the Government to indicate in its next report whether Rule 10 of the
Industrial Relations Rules, 1977 has been repealed by the entry into force of the Labour Act, 2006 and, if not, to indicate the measures taken
or contemplated with a view to its repeal or amendment.
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Belarus

(Ratification: 1956)

The Committee notes the information contained in the Government's report, the conclusions of the Committee on Freedom of Association in its
review of the measures taken by the Government to implement the recommendations made by the Commission of Inquiry (345th Report, approved by
the Governing Body at its 298th Session) and the discussion that took place in the Conference Committee on the Application of Standards in June
2007. The Committee also takes note of the reports of the missions carried out in Belarus in January 2007 (to participate in a seminar for judges and
court prosecutors’ officers) and June 2007 (in response to the request made by the Conference Committee on the Application of Standards in 2007).
The Committee further notes the comments made by the International Trade Union Confederation (ITUC) on the application of the Convention in law
and in practice. Finally, the Committee notes from the Government's report that consultations relating to the recommendations of the Commission of
Inquiry were held in Geneva in February and May 2007 between the Government’s representatives and the Office.

The Committee recalls that all of its outstanding comments have raised issues directly relating to the recommendations of the Commission of Inquiry.

Article 2 of the Convention. The Committee recalls that in its previous comments it had noted that Presidential Decree No. 605 on certain issues of
state registration of public associations and their unions (confederations) of 6 October 2006, abolished the Republican Registration Commission. It
further noted that responsibility for registration now lies with the Ministry of Justice, departments of justice of the regional executive councils and the
Minsk City Executive Committee, and requested the Government to keep it informed of the manner in which registration is carried out by these
authorities, as well as of any practical obstacles noted in relation to the right of workers to form and join organizations of their own choosing. The
Committee regrets that no information was provided by the Government in this respect, except for an indication that in 2006-07, four out of six trade
unions affiliated to the Radio and Electronic Workers’ Union (REWU), which submitted applications for registration, were registered. The Committee
understands that two organizations remain unregistered. Furthermore, the Committee notes from the conclusions of the Committee on Freedom of
Association contained in its 345th Report, that no progress had been made in respect of the Commission’s recommendations to register the
primary-level organizations that were the subject of the complaint. The Committee further notes that the non-registration of primary trade organizations
has led to the denial of registration of three regional organizations of the Belarusian Free Trade Union (BFTU) (organizations in Mogilev, Baranovichi
and Novopolotsk-Polotsk). The Committee therefore expresses the firm hope that the Government will take all necessary measures for the
immediate re-registration of these organizations both at the primary and the regional level so that these workers may exercise their right to
form and join organizations of their own choosing without previous authorization. Itonce again further requests the Government to keep it
informed of the process of registration before such bodies and to provide information on the number of organizations registered and those
denied registration.

The Committee notes the Government’s indication that in order to improve legislation and practice with regard to the establishment and registration of
trade unions, a draft trade union law has been prepared with the participation of the social partners and the assistance of the ILO. With the adoption of
that law, Presidential Decree No. 2 of 1999 will cease to have effect. The Committee takes note of the draft law on trade unions in its May 2007 version
and wishes to raise the following points.

The Committee notes that the draft provides for a simplified procedure for the establishment of trade unions at the enterprise level for unions without
legal personality, which would simply be placed in the register (recorded), as opposed to those with legal personality, which must be registered.
However, the practical distinction in Belarus between trade unions with and those without legal personality is not sufficiently clear to the Committee.
The Committee must once again recall that, when legislation makes the acquisition of legal personality a prerequisite for the existence and functioning
of organizations, the conditions for acquiring legal personality must not be such that they amount to a de facto requirement for previous authorization to
establish an organization, which would be tantamount to calling into question the application of Article 2 (see General Survey of 1994 on freedom of
association and collective bargaining, paragraph 76). The Committee therefore requests the Government to provide full details on the envisaged
distinction between unions with legal personality and those without, as well as on the impact that this distinction would have upon the
functioning of trade unions.

The Committee further notes that the draft proposes to maintain the 10 per cent membership requirement to be registered at the enterprise level
(section 15 of the draft law). Recalling that for a number of years it has been requesting the Government to amend this minimum membership
requirement, the Committee requests the Government to take the necessary measures to lower this requirement, which it considers too
high, particularly in large enterprises.

The Committee also notes that the legal address requirement is maintained for all those enterprise-level trade unions wishing to register, as well as
for all higher-level trade unions. Those trade unions at the enterprise level not seeking legal personality would need to provide a contact address. The
Committee notes that the draft does not provide for a clear definition of “contact address” and “legal address”. In this respect, the Committee recalls that
the Commission of Inquiry had noted that the requirement of legal address has created obstacles to trade union registration due, among other reasons,
to the absence of clear rules on what may be an appropriate location for an organization’s legal address if the location with a qualified legal address is
not provided by the employer. In light of the frequency with which requests for registration at all levels had been denied on the basis of an
unacceptable legal address, the Committee requests the Government to take the necessary measures to ensure that any new legislation
allows registration of all workers’ organizations requesting registration on the basis of simplified requirements concerning the provision of
a valid address, regardless of the level.

In addition, the Committee notes that the draft law maintains a strong link between representativeness and the rights of trade unions, which had been
previously criticized by the Committee, as well as by the Committee on Freedom of Association. The Committee considers that the extent of such
privileges to representative unions could unduly influence the choice of organization by workers and compromise the right of workers to establish and
join organizations of their own choosing (see General Survey, op. cit., paragraphs 98 and 104). The Committee further considers that the granting of
such extensive privileges to representative unions combined with the uncertainty around the status that may be obtained by unions without legal
personality could give rise to undue influence on the choice made by workers of the organization they wish to join. The Committee refers to the
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conclusions of the Committee on Freedom of Association contained in paragraph 93 of its 345th Report, where the latter recalled that on several
occasions, it had advised the Government against introducing changes to the trade union legislation in respect of representativeness. It considered that
before establishing the notion of representativeness, the Government should ensure an atmosphere in which trade union organizations, whether within
or outside the traditional structure, are able to flourish in the country. The Committee, like the Committee on Freedom of Association, urges the
Government to abandon this approach and to ensure that the new law on trade unions will fully and truly ensure freedom of association and
the rights of all workers to form and join organizations of their choosing.

The Committee notes that the registration (recording) procedure provided for in Chapter 3 of the draft law appears to be excessively detailed. The
Committee considers that while member States remain free to provide such formalities on their legislation as appears appropriate to ensure the normal
functioning of occupational organizations, the registration formalities should not impair the guarantees laid down by the Convention in practice (see
General Survey, op. cit., paragraph 74). The Committee recalls that the Commission of Inquiry considered that the main problem encountered by trade
unions during the registration process was the application of the legislation by the registering authorities in practice. The Committee considers that with
an overly regulated registration procedure, there is a risk that the registration authorities could easily find a pretext for not registering a union. In
particular, pursuant to section 21 of the draft law, the state registration may be postponed in the case of “shortcomings in the preparation of
documents”, which may be broadly interpreted by the registration authorities. The Committee recalls that problems of compatibility with the Convention
arise when competent administrative authorities make excessive use of their discretionary powers and are encouraged to do so by the vagueness of
the relevant legislation (see General Survey, op. cit., paragraph 75). The Committee therefore requests the Government to ensure that
registration formalities are not such as to give rise, in practice, to impediments to the guarantees laid down in the Convention.

The Committee notes the Government's indication that it had carried out consultations on the proposed draft with the social partners under the
auspices of the Council for the Improvement of Legislation in the Social and Labour Spheres (Council of Experts). All interested parties, including the
representatives of the Federation of Trade Unions of Belarus (FPB) and the Congress of Democratic Trade Unions (CDTU), had an opportunity to
express their views on the new Law. An ILO mission, which visited Belarus in June 2007, took part in a meeting of the Council of Experts. The
Government states that during the examination of the draft law on trade unions, the ILO representatives expressed the view that it would not be helpful
at the present stage to introduce amendments to legislation which are not supported by all the parties involved in social dialogue. The Government
adds that it was emphasized, in particular, that the text of the Trade Unions Act, as drawn up by the Government, raises a number of important and
difficult questions (for example, the representativeness of trade unions), which will inevitably require time for further examination. In this regard, the ILO
mission proposed that the Government consider the possibility of an alternative approach: not adopting the new law for the time being but focusing on
the key issue, namely, registration of trade unions. The results of the ILO mission in Minsk were subsequently discussed by the Government. In the
light of the mission’s recommendations, the decision has been taken to continue with efforts to improve trade union legislation with a view to achieving
consensus between the parties. The Committee notes, however, from the mission report, the serious concerns raised by the mission in respect of: (i)
the issue of registration, (ii) the difference between trade unions with legal personality and those without, and (iii) the issue of representativeness. The
Committee expresses the firm hope that the future draft law on trade unions will be further developed in full consultation with all the trade
unions concerned and that the final law will be in full conformity with the provisions of the Convention. The Committee requests the
Government to transmit a copy of the draft trade union law as soon as it has been finalized so that it may assess its conformity with the
Convention.

Article 3 of the Convention. The Committee notes that according to section 41(3) of the draft law on trade unions, officials of the relevant registration
authorities and local executive and management are entitled to request and obtain information on questions relating to the statutory activities of trade
unions and to examine their documents and decisions. It is not clear to the Committee whether the control over trade union activity could be conducted
at any time at the discretion of the competent authorities. In this respect, it considers that supervision should be limited to the obligation of submitting
periodic financial reports or to cases where there are serious grounds for believing that the actions of an organization are contrary to its rules or the law
(which should not infringe upon the principles of freedom of association). Similarly, there is no violation of Convention No. 87 if such verification is
limited to exceptional cases, for example, in order to investigate a complaint, or if there have been allegations of corruption. Both the substance and the
procedure of such verifications should always be subject to review by the competent judicial authority affording the necessary guarantees of impartiality
and objectivity. Problems of compatibility with the Convention arise when the law gives the authorities powers of control, which go beyond the
principles set forth in the previous paragraph, for example, if the administrative authority has the power to examine the books and other documents of
an organization or conduct an investigation and demand information at any time (see General Survey, op. cit., paragraphs 125and 126). The
Committee requests the Government to ensure that the draft law is in conformity with the above principle.

The Committee notes with regret that no information has been provided in respect of the steps taken to amend the Law on Mass Activities and
sections 388, 390, 392 and 399 of the Labour Code, and to ensure that National Bank employees may have recourse to industrial action, without
penalty. The Committee must therefore once again recall that it has been asking the Government to amend these provisions for several years now.
Considering that the abovementioned legislative provisions are not in conformity with the right of workers to organize their activities and
programmes free from interference by the public authorities, the Committee reiterates its previous requests and asks the Government to
keep it informed of the measures taken in this respect.

Articles 3, 5 and 6 of the Convention. The Committee regrets that no information has been supplied by the Government in respect of the measures
taken to amend section 388 of the Labour Code, which prohibits strikers from receiving financial assistance from foreign persons, and Decree No. 24
concerning the use of foreign gratuitous aid, so that workers’ and employers’ organizations may effectively organize their administration and activities
and benefit from assistance from international organizations of workers and employers. The Committee notes the Government’s indication that Decree
No. 24 does not prohibit receiving foreign aid, including from international trade unions, but only provides for conditions of its use and for the procedure
of its registration. The Government reiterates that the provision in the Decree for dissolution of a trade union in case of violation has never been used;
thus there is no basis for amending the existing procedure of receiving foreign aid. The Committee must recall that it does not consider that the fact that
the dissolution provision has not been used can lead to the conclusion that trade union activities have not been hindered, as the mere existence of this
prohibition and its legal consequences are sufficient to hinder trade unions from using financial assistance in this manner. The Committee must
therefore reiterate that restrictions on the use of foreign aid for legitimate trade union activities is contrary to the right of national workers’
and employers’ organizations to receive financial assistance from international workers’ and employers’ organizations in pursuit of these
aims and once again requests the Government to take the necessary measures to amend both Decree No. 24 and section 388 of the Labour
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Code so that workers’ organizations are not prohibited to use such aid to support industrial action or any other legitimate activity.

The Committee considers that the current situation in Belarus remains far from ensuring full respect for freedom of association and the application of
the provisions of the Convention. Noting the indications made by the Government in its report that it would continue with its efforts to
implement the recommendations of the Commission of Inquiry and would actively involve the social partners and seek cooperation with the
Office in that process, the Committee expresses the firm hope that the Government will take the necessary steps for the full implementation
of the recommendations of the Commission of Inquiry without delay and will ensure that any new legislation in the field of trade union
rights is in full conformity with the provisions of the Convention.

It further expresses the firm hope that any acts of interference by the public authorities in the internal activities of trade unions will be
publicly condemned.

The Committee requests the Government to respond to the comments made by the ITUC dated 3 October 2007.

[The Government is asked to supply full particulars to the Conference at its 97th Session.]

Bulgaria

(Ratification: 1959)

The Committee notes the Government's report. The Committee further notes the comments submitted by the International Trade Union
Confederation (ITUC) in a communication dated 28 August 2007 that refer to matters already raised by the Committee.

Article 3 of the Convention. Right of workers’ and employers’ organizations to organize their activities freely without interference by the public
authorities. 1. The Committee recalls that, on previous occasions, it had requested the Government to amend section 11(2) and (3) of the Collective
Labour Disputes Settlement Act; section 11(2) provides that the decision to strike shall be taken by a simple majority of the workers of the enterprise or
the unit concerned, whereas section 11(3) stipulates that the duration of the strike must be declared. The Committee takes note of the Government’s
statement that no amendments to these provisions have been made. In these circumstances, the Committee once again requests the
Government to indicate the measures presently being taken or envisaged to amend section 11(2) of the Collective Labour Disputes
Settlement Act to ensure that, in strike ballots, only the votes cast would be counted and the quorum would be fixed at a reasonable level,
as well as to amend section 11(3) of the Act so as eliminate the obligation to notify the duration of a strike.

2. Previously, the Committee had asked the Government to amend section 51 of the Railway Transport Act of 2000, which provides that, where
industrial action is taken under the Act, workers and employers must provide the population with satisfactory transport services of no less than 50 per
cent of the volume of transportation that was provided before the strike. The Committee notes the Government’s indication that the Ministry of
Transport had expressed the will to amend section 51 of the Act, and had proposed a modification providing that in case of a strike, the employees and
the employers “shall be obliged, by a written agreement signed before the start of the strike, to assure 50 per cent of the implementation of the
confirmed schedule for the movement of the trains on the day of the action”. The Committee observes, in this respect, that the proposed modification
preserves the 50 per cent requirement contained in section 51 of the Railway Transport Act, which, as the Committee had previously pointed out, may
considerably restrict the right of railway workers to undertake industrial action. The Committee had also recalled that since the establishment of a
minimum service restricts one of the essential means of pressure available to workers to defend their economic and social interests, workers’
organizations should be able to participate in defining such a service, along with employers and public authorities. Noting the Government’s
statement that the proposed text was still being discussed by the competent institutions, the Committee once again requests the
Government to take the necessary measures so as to ensure that workers’ organizations may participate in negotiations on the definition
and organization of a minimum service and that, where no agreement is possible, the matter will be referred to an independent body.

3. The Committee had previously referred to the provision of compensatory guarantees for workers in the energy, communications and health
sectors, whose right to strike was denied under section 16(4) of the Collective Labour Disputes Settlement Act. In this respect, the Committee notes the
Government’s statement that, by the amendment to the Collective Labour Disputes Settlement Act, SG No. 87/27.10.2006, the prohibition on strikes in
these sectors has been repealed; workers in the energy, communications and health sectors now enjoy the right to strike. The Committee notes this
information with interest and requests the Government to transmit a copy of SG No. 87/27.10.2006 repealing the ban on strikes with its next
report.

4. With regard to the restricting of the exercise of the right to strike by civil servants, pursuant to section 47 of the Civil Servant Act, the Committee
takes note of the Government's indication that the Ministry of the State Administration and the Administrative Reform (MSAAR) maintains the position
that the denial of the right to strike to civil servants is reasonable, as the interruption of their work would place the functioning of the State in danger and
bear negative consequences for all sectors of public life. The Government adds that it was nevertheless considering possible legislative amendments
to overcome the existing restrictions on the right to strike of civil servants, in accordance with its international obligations. The Committee notes this
information and expresses the hope that the Government would take the necessary measures to amend section 47 of the Civil Servant Act,
so as to effectively guarantee the right to strike to all civil servants who cannot be considered to be exercising authority in the name of the
State. The Committee requests to be kept informed of the measures taken in this respect.

Colombia

(Ratification: 1976)

The Committee takes note of the Government's report. It also notes the communication addressed by the Ministry of Social Welfare to the
Director-General of the ILO which was read out in the Conference Committee on the Application of Standards in 2007. In it, the Ministry reaffirms its
commitment to the Tripartite Agreement on Freedom of Association and Democracy, signed by the Government and representatives of the employers
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and workers in Geneva on 1 June 2006, and expresses its resolve to further the implementation of the Agreement. The Government also notes the
Director-General’s reply, indicating that the Office will provide all possible assistance for effective implementation of the measures announced and
proposing that a high-level mission, appointed by himself, should be sent by the International Labour Office to identify new needs with a view to
ensuring effective application of the Tripartite Agreement and the technical cooperation programme. The Committee further notes the numerous cases
concerning Colombia currently before the Committee on Freedom of Association.

The Committee notes the comments on the application of the Convention submitted on 28 August 2007 by the International Trade Union
Confederation (ITUC) and those from the Single Confederation of Workers (CUT), the General Confederation of Labour (CGT), the Confederation of
Workers of Colombia (CTC) and the Confederation of Pensioners of Colombia (CPC) in a communication of 28 May 2007, and those of 31 August
2007 from the CUT which refer to matters the Committee has been raising, particularly acts of violence against trade union leaders and trade unionists
including killings, abductions, attempts on their lives and disappearances. They likewise refer to the serious impunity surrounding these acts; the use of
associated work cooperatives so that workers are unable to form and join unions; the arbitrary refusal to register new trade union organizations or new
statutes or executive boards of unions; and the prohibition on strikes and certain services other than essential services.

Situation of violence and impunity

Regarding the acts of violence against trade union members and leaders, the ITUC states that most of such acts are associated with industrial
disputes. It again observes that paramilitary groups view the trade union movement as sympathetic to guerrillas and the extreme left and that this
makes it very vulnerable. According to the ITUC, the efforts made by the Government to ensure the security of trade union leaders are insufficient. In
2006, 78 murders were reported, the education sector being the most affected, with a total of 49 murders. The ITUC also refers to numerous threats
and attacks. The Colombian central organizations, for their part, refer to systematic anti-union violence, alleging the involvement of several state
institutions that have links with paramilitary groups and drug traffickers responsible for the murders of several well-known trade union leaders. They
further state that in most cases, responsibility for the killings can be attributed to paramilitary groups. According to the ITUC, although to a lesser
extent, the guerrillas have also participated significantly in acts of violence against trade unionists.

The Committee notes that in responding, the Government refers to the protective measures adopted under the protection programme set up in 1997.
It adds that the programme’s budget has been consistently increased, and provides a detailed list of the number of protection measures authorized,
pointing out that at present, 25.25 per cent of such protection goes exclusively to the trade union movement in the form of reinforcement of their
headquarters, escorts, armoured cars and bulletproof vests, among other protective measures. Furthermore, a policy for the protection and security of
democracy has been devised to provide effective protection for the rights of Colombians which is being implemented in coordination with all
government bodies, with the result that the number of homicides has dropped, including the killings of trade unionists. In view of the fact that education
is the sector most affected by the murders, the Government states that in cooperation with the Colombian Federation of Educators (FECODE), a
national working party on teachers under threat has been set up in which the Ministry of Social Welfare, the Ministry of National Education, the Ministry
of the Interior and Justice, the national police and the Presidential Human Rights Programme participate. Under the latter programme, numerous
teachers have been relocated. The Government states that there were 18 murders in 2007, and reiterates its resolve to reduce this figure to zero.

The Committee notes with concern that members of trade unions continue to be the target of serious acts of violence because of their union
membership. The Committee notes that the Government made significant efforts to ensure protection for trade union members and leaders and for
trade union headquarters. It nonetheless observes that the number of persons being protected has declined and considers that the protection effort
needs to be strengthened. Consequently, it points out once again that a truly free and independent trade union movement can develop only in a climate
of respect for fundamental human rights (see General Survey on freedom of association and collective bargaining, 1994, paragraph 26) and that
employers’ and workers’ organizations can carry on their activities freely and meaningfully only in a climate free from violence. Accordingly, the
Committee again urges the Government to take the necessary steps to ensure the right to life and security of trade union leaders and
members so that they may fully exercise the rights guaranteed by the Convention. With regard to protective measures in particular, the
Committee requests the Government to take the necessary steps to provide for all trade unionists who so request, measures for their
protection which are adequate and which command their trust.

As to the measures against impunity, the Colombian central unions acknowledge the efforts of the Attorney-General to secure progress in the
investigation of serious human rights violations against trade unionists, though they emphasize that only a minute percentage of investigations reach
the trial or sentencing stage.

The Committee notes the Government’s statement that in the context of the commitment made under the Tripartite Agreement, on 15 September
2006 the Government and the Attorney-General signed Inter-administrative Agreement No. 15406 to further the investigation of violations of the human
rights of trade unions, the aims of which are: (1) to devise strategies to clarify the facts; (2) to identify and punish the perpetrators and accomplices; (3)
to prevent offences that abuse the human rights of trade unions by adopting the necessary institutional, national and local plans and programmes. To
this end, the Attorney-General has appointed 13 public prosecutors, with a group of criminal police investigators and a technical investigation unit
comprising 78 persons, plus 24 lawyers to back up the investigations. The investigations are devoted in particular to the murders reported in the
context of Case No. 1787, currently before the Committee on Freedom of Association. The Government adds that the Higher Council of the Judiciary
appointed three dedicated judges to hear cases referred by the Attorney-General. The Government has sent a long list of investigations (48) that ended
with the conviction of the perpetrators of acts of violence against trade union leaders. The sentences were pronounced between June 2002 and the
beginning of 2007.

While observing that since 2002 the number of sentences imposed continues to be quite modest, the Committee notes the efforts made by the
Government, and acknowledged by the trade union organizations, to further the investigation of abuses of the human rights of trade unionists. In these
circumstances, the Committee requests the Government to continue to take the measures within its reach to secure progress in
investigations into acts of violence against the trade union movement. It expresses the firm hope that the measures adopted recently in
connection with the appointment of new prosecutors and judges will lead to an improvement in combating the impunity situation and shed
light on the acts of violence against trade union leaders and members, and enable the perpetrators to be captured.
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In previous comments the Committee asked the Government to keep it informed of the manner in which Act No. 975 on Justice and Peace is applied,
particularly in cases involving trade union leaders and members. The Committee notes in this connection that the Constitutional Court reached a
decision on the challenges to the Act: it declared the Act enforceable but ruled that some of its provisions were unconstitutional and unenforceable.
Observing that the Government has not sent the information requested, the Committee repeats its request.

Practical and legislative matters pending
The Committee has been commenting, in some instances for many years, on the following matters:

- various types of contractual arrangements, such as associated work cooperatives and service, civil or commercial contacts which are a cover
for actual employment relationships and are used to carry out functions and work that are within the normal activities of the establishment, and under
which workers may not form or join trade unions. The Committee notes the Government's response to the effect that: (a) Decree No. 4588 of 2006 has
been issued and provides that cooperatives may not be used as a means of labour intermediation and that where they are used improperly, simulating
activities of temporary service enterprises, this denies workers the guarantees of the Labour Code, and that Circular No. 0036 of 2007 determines the
scope of the abovementioned Decree; (b) the Supervisory Authority for Economic Solidarity investigates and sanctions any departure from the social
purpose of associated work cooperatives, while the Ministry of Social Welfare determines when there shall be labour intermediation and when there is
non-compliance with comprehensive social security standards; and (c) the Special Unit for the Inspection, Monitoring and Control of Labour carried out
1,067 visits to associated work cooperatives, and 961 investigations were opened as a result of which penalties were imposed on 118 associated work
cooperatives found to have been misused for the purpose of labour intermediation. The Committee points out that Article 2 of the Convention provides
that workers and employers, without distinction whatsoever, shall have the right to establish and join organizations of their own choosing without
previous authorization. The Committee reiterates that when workers in cooperatives or those covered by other types of civil or commercial contracts
have to perform work within the normal activities of the establishment in the context of a relationship of subordination, they should be treated as
employees in a real employment relationship and should therefore enjoy the right to join trade unions. Consequently, the Committee once again
asks the Government to take the necessary steps to ensure that full effect is given to Article 2 of the Convention so that all workers without
distinction whatsoever enjoy the right to establish and join organizations.

- The arbitrary refusal to register new trade union organizations, new trade union rules or the executive committee of a trade union at the
discretion of the authorities for reasons that go beyond the express provision of the legislation. The Committee notes the Government’s statement that
a resolution has been issued (No. 1651 of 2007) amending sections 2, 3 and 5 of resolution No. 1875 of 2002 in order to speed up the procedure for
entering trade union organizations in the register. The Committee observes that one of the grounds for denying registration set out in Decree No. 1651
of 2007 is ‘that the trade union organization has been established not to guarantee the fundamental right of association but to secure labour stability”.
The Committee reminds the Government that Article 2 of the Convention, guarantees the right of workers and employers to establish organizations
‘without previous authorization” from the public authorities and that regulations governing the constitution of organizations are not in themselves
incompatible with the provisions of the Convention provided that they are not equivalent to a requirement for previous authorization and do not
constitute such an obstacle that they amount in practice to a prohibition (see General Survey, op. cit., paragraphs 68 and 69). The Committee further
considers that the administrative authority should not be able to deny registration of an organization merely because it considers that it might devote
itself to activities that go beyond normal trade union activities or that it might not be able to fulfil its functions. In these circumstances, the Committee
requests the Government to take steps to amend this provision of Decree No. 1651 of 2007 and to make sure that the administrative
authority does not have discretionary powers that are inconsistent with Article 2 of the Convention and that it registers new organizations
or executive committees, as well as amendments to rules, without undue delay.

- The prohibition on the calling of strikes by federations and confederations (section 417(i) of the Labour Code). The Committee repeats once
again that higher-level organizations ought to be able to resort to strikes in the event of disagreement with the Government’s economic and social
policy. The Committee requests the Government to take steps to amend section 417(i) of the Labour Code.

- The prohibition of strikes, not only in essential services in the strict sense of the term, but also in a very broad range of services which are not
necessarily essential (section 430(b) as it pertains to transport, (d), (f), (g) and (h); section 450(1)(a) of the Labour Code and Decrees Nos 414 and 437
of 1952; 1543 of 1955; 1593 of 1959; 1167 of 1963; 57 and 534 of 1967) and the possibility to dismiss trade union leaders who have intervened or
participated in an unlawful strike (section 450(2) of the Labour Code), even when the unlawful nature of the strike is a result of requirements that are
contrary to the principles of association. The Committee notes that the Government acknowledges that section 430 is not consistent with the provisions
of the Convention and states that the Ministry has seldom declared strikes to be unlawful and that such decisions are reviewed by the State Council.
Moreover, the Committee notes with interest that the Government has transmitted a copy of a draft law submitted to Congress, providing that the
illegality of a suspension or of a collective agreement will be decided by a labour court judge. Mindful that the Government acknowledges the need
to amend some of these provisions and that it had presented a draft law to Congress providing for several amendments to the Labour Code,
the Committee asks it to take the necessary steps to avail itself of the fact of the draft law’s presentation to Congress to amend all the legal
provisions on which it has commented, and invites it to seek technical assistance from the Office.

- The authority of the Minister of Labour to refer a dispute to arbitration when a strike exceeds a certain period — 60 days — (section 448(4) of
the Labour Code). The Committee takes due note of the Government’s indications of the submission to Congress of a draft law that amends this
section, providing that the parties may agree to a conciliation mechanism or arbitration to resolve their dispute, as well as the fact of the intervention of
the subcommittee of the committee of consultation on wage policy and labour. However, the Committee notes that the draft law provides that if a
definitive solution cannot be found, both or one of the parties may petition the Ministry of Social Welfare to convene an arbitration tribunal. The
Committee reiterates that compulsory arbitration to end a strike, except when at the request of both parties, is acceptable only in instances where the
strike may be restricted, or even prohibited, i.e. in disputes in the public service involving public servants exercising authority in the name of the State
or in essential services in the strict sense of the term, namely services the interruption of which would endanger the life, personal safety or health of the
whole or part of the population. The Committee requests the Government to take the necessary steps to amend this principle in keeping with
the principle noted above.

Observing that it has been making comments for many years, the Committee expresses the firm hope that the Government will take the
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necessary steps without delay to amend the legislative provisions so as to align them with the Convention. The Committee further hopes
that the high-level mission undertaken in November 2007 will be useful in assisting the Government in its efforts to comply with the
Convention. It requests the Government to keep it informed of any developments in this respect.

The Committee is addressing a request on other matters directly to the Government.

Egypt

(Ratification: 1957)

The Committee notes the Government's report as well as its reply to the comments submitted by the International Confederation of Free Trade
Unions (ICFTU, now ITUC - the International Trade Union Confederation) in 2006 on the application of the Convention. It further notes the comments
submitted by the ITUC in a communication of 28 August 2007, which mainly refer to matters previously raised by the Committee as well as to acts of
government interference in union elections and violent intervention by security forces against trade union members participating in the elections. The
Committee requests the Government to transmit its observations on the ITUC’s allegations.

The Committee recalls that for several years its comments have been referring to the discrepancies between the Convention and the national
legislation — i.e. the Trade Union Act No. 35 of 1976, as amended by Act No. 12 of 1995, and the Labour Code No. 12 of 2003 — on the following points:

Article 2 of the Convention. The institutionalization of a single trade union system under Act No. 35 of 1976 (as amended by Act No. 12 of 1995), and
in particular sections 7, 13, 14, 17 and 52. The Committee notes that the Government indicates that the trade union structure is one the workers
themselves had chosen upon the realization that disparate trade union set-ups are ineffective and do not constitute a pressure group aimed at meeting
their interests. In these circumstances the Committee once again recalls that Act No. 35, and in particular sections 7, 13, 14, 17 and 52, are at variance
with Article 2 of the Convention since trade union unity, directly or indirectly imposed by law, runs counter to the standards expressly laid down in the
Convention (see General Survey of 1994 on freedom of association and collective bargaining, paragraph 91). The Committee requests the
Government to amend sections 7, 13, 14, 17 and 52 of Act No. 35 of 1976 (as amended by Act No. 12 of 1995) so as to secure the right of
workers to establish and join organizations of their own choosing at all levels outside the existing trade union structure.

Article 3. The control granted by law to higher level trade union organizations, and particularly the Confederation of Trade Unions, over the
nomination and election procedures to the executive committees of trade unions (sections 41, 42 and 43 of Act No. 35, as amended by Act No. 12).
The Committee recalls that procedures for the nomination and election to trade union office should be fixed by the rules of the organization concerned,
without any interference by public authorities or by the single trade union central organization designated by the law. Legislative provisions can require,
in a manner compatible with the Convention, that organizations specify in their statutes and rules the procedure for appointing their executive bodies,
and rules ensuring the proper conduct of the election process. Furthermore, if any supervision is deemed necessary, it should be exercised by a
judicial authority (see General Survey, op. cit., paragraphs 114 and 115). Finally, the Committee would like to point out that any removal or suspension
of executive bodies which is not the result of an internal decision of the trade union, a vote by members or normal judicial proceedings, seriously
interferes in the exercise of the trade union office to which officers should be freely elected by members of their trade union. Legislative provisions
which permit the appointment of temporary administrators by the single central organization are incompatible with the Convention. Measures of this
kind should only be possible through judicial proceedings (see General Survey, op. cit., paragraphs 122 and 123). The Committee thus expresses
the firm hope that the Government will take the necessary measures to amend the legislation so as to ensure that each workers’
organization is able to elect its representatives in full freedom in accordance with Article 3 of the Convention. It requests the Government to
keep it informed of the measures taken or envisaged in this regard.

The control exercised by the Confederation of Trade Unions over the financial management of trade unions (sections 62 and 65 of Act No. 35, as
amended by Act No. 12). The Committee notes the Government's statement that the funding structure in place does not contravene any international
convention or law, and is the main source of funding for trade unions at the international level. The Committee nevertheless recalls that it had
previously pointed out that workers’ organizations should have the right to organize their administration without any interference from public authorities,
which means, among other things, that they should enjoy autonomy and financial independence. The control granted by the law to a single central
organization constitutes, as such, interference with the free functioning of workers’ organizations, contrary to Article 3. The Committee therefore once
again requests the Government to take the necessary measures to ensure that section 62, which provides that the Confederation shall
determine the financial rules of trade unions and obliges lower level unions to pay a certain percentage of their income to higher level
organizations, and section 65, which provides that the Confederation shall control all trade union activities, are amended so that workers’
organizations have the right to organize their administration, including their financial activities, without interference, in accordance with
Article 3 of the Convention.

Right to strike. The Committee notes the Government's statement that strikes are prohibited at strategic undertakings, as a legitimate and necessary
safeguard to protect public safety and security; the Government adds that the restrictions placed by the law on the holding of strikes are measures
similarly aimed at ensuring public security and the country’s economic welfare. In this respect, the Committee recalls that the right to strike may be
restricted or prohibited in the public service only for public servants exercising authority in the name of the State, or in essential services in the strict
sense of the term (that is, services the interruption of which would endanger the life, personal safety or health of the whole or part of the population). In
these circumstances, the Committee once again requests the Government to take the necessary measures to amend the legislation
concerning:

- the removal from office of the executive committee of a trade union which has provoked work stoppages or absenteeism in a public service or
community services (section 70(2)(b) of Act No. 35 of 1976);

- the requirement for the prior approval of the Confederation of Trade Unions for the organization of strike action (section 14(i) of the same Act);

- restrictions on the right to strike and recourse to compulsory arbitration in services which are not essential in the strict sense of the term
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(sections 179, 187, 193 and 194 of the Labour Code); and
- penalties for breaches of section 194 of the Labour Code (section 69(9) of the Code).

The Committee is also addressing a request directly to the Government.

Equatorial Guinea

(Ratification: 2001)

The Committee notes that the Government’s report has not been received. It notes the comments from the International Trade Union Confederation
(ITUC) dated 28 August 2007 concerning legislative issues which are under examination and denouncing once again the administrative authority’s
refusal to register a number of trade unions, including the Trade Union of Workers of Equatorial Guinea (UST), the Independent Services Union (SIS),
the Teachers’ Trade Union Association (ASD) and the Agricultural Workers’ Organization (OTC). The Committee recalls that it noted that, owing to the
lack of a trade union tradition, there were still no workers’ unions operating in the country. The Committee expresses its concern at the circumstances
described above and reminds the Government that, under the provisions of Article 2 of the Convention, all workers without distinction shall have the
right to establish trade union organizations of their own choosing. The Committee requests the Government to register without delay the trade
union organizations the registration of which was refused and keep it informed of the measures taken or envisaged to ensure that workers
are able to establish organizations of their own choosing.

With reference to its previous comments, the Committee recalls that it asked the Government to:

- amend section 5 of Act No. 12/1992, which provides that sectoral employees’ organizations shall bring together employees of two or more
enterprises engaged in similar activities, so as to allow the establishment of enterprise trade unions;

- amend section 10 of Act No. 12/1992, which provides that for an occupational association to obtain legal personality it must, inter alia, have
50 employees as a minimum, in order to reduce the number of workers required to a reasonable level;

-  confirm that, as a result of the revision of the Fundamental Act in 1995 (Act No. 1 of 1995), the right to strike is recognized in public utilities and
is exercised in the conditions laid down by law;

- provide information on the services deemed to be essential, and on how the minimum services to be ensured are determined;

- state whether public servants who do not exercise authority in the name of the State enjoy the right to strike.

The Committee requests the Government to take the necessary steps to amend the legislation in order to bring it into full conformity with
the provisions of the Convention and reply to the requests for information. The Committee requests the Government to keep it informed of
all measures taken in this respect. Finally, the Committee points out to the Government that it may seek technical assistance from the

Office.

[The Government is asked to supply full particulars to the Conference at its 97th Session and to reply in detail to the present comments in 2008.]

Guatemala

(Ratification: 1952)

The Committee notes the Government's report and its reply to the comments of the International Confederation of Free Trade Unions (ICFTU, now
ITUC - International Trade Union Confederation), of 31 August 2005, and the Trade Union Confederation of Guatemala (UNSITRAGUA) of 26 August
2006. The Committee also notes the comments made by the ITUC, dated 28 August 2007, which refer to legislative matters and issues relating to the
application of the Convention in practice which have already been raised by the Committee and, particularly, threats and harassment against a trade
union leader, the attempted murder of a leader of the teaching sector and the kidnapping for two hours of a trade union leader. The Committee
requests the Government to provide its comments in this respect.

The Committee also notes the comments made by the Guatemalan Trade Union Movement, which groups together many trade union organizations
(CTC, CGTG, CUSG, CNOC, CNSP, FENASTEG, FESEBS, FESTRAS, FESOC, FNL, SITRADOCSA, SITRADEORSA, SITRAPDEORSA and
UNSITRAGUA), dated 27 August 2007. The Committee further notes the various cases that are being examined by the Committee on Freedom of
Association, some of which relate to serious allegations concerning the murder of a trade union leader. The Committee also notes the conclusions of
the technical assistance mission which visited the country from 26 to 28 February 2007.

Acts of violence against trade unionists

The Committee recalls that in previous observations it noted acts of violence against trade unionists and requested the Government to provide
information on developments in this respect. The Committee notes that the Government provides information supplied by the Office of the Special
Investigator into crimes against journalists and trade unionists of the Office of the Public Prosecutor concerning complaints relating to acts of violence
against trade unionists. In accordance with this information, seven complaints were made in 2007, compared with 37 in 2006 and 43 in 2005. In
addition, two rulings have been handed down, one in 2004 and another in 2006, with one person convicted in each case. There have also been cases
of settlements through conciliation and 13 cases prepared and awaiting examination by the courts. In this respect, the Committee notes the
conclusions of the technical assistance mission which emphasized the existence of situations of anti-union violence against trade unionists, including
death threats, acts of intimidation and even the murder of a trade union leader in 2007. According to the information received by the mission, 17 trade
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unionists are benefiting from official security measures. In this respect, the mission welcomed the fact that, at its request, the Government provided
protection measures for the Secretary-General of the Union of Workers of the Quetzal Port Enterprise, and the headquarters of the union. The
Committee notes that the Office of the Public Prosecutor provided information to the mission on the situation with regard to complaints and criminal
proceedings relating to crimes against trade unionists. The Committee notes that, in its conclusions, the mission indicated that the complaints made
only lead in very few cases to the identification and punishment of those responsible. In this respect, while noting certain protection measures for trade
unionists, the Committee once again expresses deep concern at the acts of violence against trade union leaders and members, and in particular
deeply regrets the murder of a trade union leader in 2007. It recalls that trade union rights can only be exercised in a climate that is free of violence.The
Committee expresses the firm hope that the Government will take the necessary measures to guarantee full respect for the human rights of
trade unionists and will continue providing protection measures to all trade unionists who so request. The Committee also asks the
Government to take the necessary measures without delay to conduct the investigations with a view to identifying those responsible for
acts of violence, prosecuting and penalizing them in accordance with the law. The Committee requests the Government to keep it informed
of any development in this respect.

Legislative problems

The Committee recalls that for many years it has been commenting on the following provisions which raise problems of conformity with the
Convention:

- restrictions on the establishment of organizations in full freedom (the need to have half plus one of those working in the occupation to
establish industry trade unions, under section 215(c) of the Labour Code), delays in the registration of trade unions or refusal to register them. In this
respect, the Committee notes the indication by the technical assistance mission in its conclusions that “the legislation in force raises obstacles to the
adequate development of trade unionism, starting with the impossibility in practice to establish industry unions, in view of the requirement in law for
such organizations only to be accepted when their founders demonstrate that they represent 50 per cent plus one of the workers in the sector, which is
clearly impossible to achieve”. The mission also referred to the lack of detailed statistics on trade unions and higher-level organizations;

- restrictions on the right to elect trade union leaders in full freedom (the need to be of Guatemalan origin and to be a worker in the enterprise
or economic activity in order to be elected a trade union leader, under sections 220 and 223 of the Labour Code);

- restrictions on the free financial administration of trade union organizations under the Basic Act on supervision by the tax administration,
which in particular allows inspections without prior notice. In this respect, the Committee notes that the technical assistance mission indicated in its
conclusions that over the past eight years only one inspection of trade union accounts has been carried out and that financial investigations are
exclusively based on disparities detected through information technology;

- restrictions on the right of workers’ organizations to organize their activities freely (under section 241 of the Labour Code, strikes are declared
not by a majority of those casting votes, but by a majority of the workers); the possibility of imposing compulsory arbitration in the event of a dispute in
the public transport sector and in services related to fuel, and the need to determine whether strikes for the purpose of inter-union solidarity are still
prohibited (section 4(d), () and (g) of Decree No. 71-86, as amended by Legislative Decree No. 35-96 of 27 March 1996); labour, civil and penal
sanctions applicable to strikes involving public servants or workers in specified enterprises (sections 390(2) and 430 of the Penal Code and Decree
No. 71186). The Committee notes the emphasis placed by the technical assistance mission on the fact that there have not been any legal strikes since
the 1970s. Indeed, according to the mission, “the problem lies in the excessive judicial basis of labour relations law, which in other countries is a matter
for the labour administration and not the judiciary. Rulings by judges tend to hold sway when collective solutions are being sought and there is an
absence of typical trade union action. It noted accordingly that the last lawful strike was held in 1975 and that for over ten years there has not been any
type of strike”.

With reference to these matters, the Committee notes the Government's indication that the technical assistance mission was extremely useful. The
Government reports that following the mission tripartite meetings were held in the Tripartite Legal Reform Subcommittee, the pending issues were
reviewed and a priority was established among the issues. A number of meetings have been held and the proposals made by the Committee have
been reviewed, some of which had already achieved consensus in 2001. These issues include the amendment of section 390 of the Penal Code. The
Government requests continued technical assistance in this respect.

In general terms, the Committee notes that the technical assistance mission also found that “the basis of the Guatemalan problem in the field of
freedom of association and collective bargaining lies in the existence of a labour law system which, in both substantive and procedural terms, prevents
and raises obstacles to the appropriate development of trade union activity and accordingly to collective bargaining and, as indicated by the ILO
supervisory bodies, is in objective violation of Conventions Nos 87 and 98. Without the reform of the system, it is very difficult to propose an
appropriate solution, particularly since both the social partners and the Government are imbued with a culture that follows very closely procedures
arising out of this legal system”. The Committee observes with concern that the serious problems on which it has been commenting for many years
continue to persist and that, despite the tripartite discussion at the national level and the technical assistance provided on various occasions, there has
not been significant progress. The Committee considers that a reform of existing legislation is needed in order for the guarantees expressed in the
Convention. The Committee strongly hopes that the new Government, with the assistance of the mission which will be held at the end of
April in 2008, will show the political will to resolve these issues. The Committee requests the Government to provide information in its next
report on any positive developments in relation to the various issues raised.

Other matters

Export processing sector. The Committee previously requested the Government to provide information on any complaints relating to violations of
trade union rights in the export processing sector over the past two years, and on their outcome. In this respect, the Committee notes that the
Government attaches information provided by the General Directorate of Labour according to which there are seven active trade union organizations.
The Government also forwards information supplied by the general labour inspectorate relating to complaints of violations of Conventions Nos 87 and
98 between July 2006 and June 2007, of which one in 2006 related to the export processing sector. In 2007, there have not been complaints relating to
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the export processing sector. The Government indicates that since the establishment of the Export Processing Inspection Unit in 2003, the latter is
responsible for addressing all types of complaints and labour disputes in the sector. Two workshops have been held and it is coordinating with the
CGTG the organization of workshops addressing the subject of trade union rights. The Committee notes the Government's indication that technical and
financial assistance has been requested from the ILO Subregional Office in San José in Costa Rica to hold monthly tripartite seminars on freedom of
association and collective bargaining in the export processing industry. The Committee welcomes this initiative and hopes that the necessary technical
assistance will be provided. In this regard, noting that in their latest communication the trade union organizations refer to significant
problems relating to trade union rights, the Committee requests the Government to take the necessary measures to give full effect to the
Convention in export processing zones and to continue providing information in this respect.

Civil Service Bill. In its previous observation, the Committee noted a Civil Service Bill which, according to the UNSITRAGUA and the National State
Union Workers’ Federation (FENASTEG), requires a percentage that is too high to establish unions and restricts the right to strike. The Committee
requested the Government to keep it informed of legislative developments in this respect. In this connection, the Committee notes the Government’s
indication that the legislative initiative proposing amendments to the Civil Service Act was the subject of broad consultation and has received one
favourable and another unfavourable opinion in the various commissions of the Congress of the Republic. The Government indicates that it requested
technical assistance from the Office to assess and make the necessary recommendations and proposals on the compatibility of this legislative initiative
with Conventions Nos 87 and 98. The Committee expresses the firm hope that, with the contribution of the requested technical assistance, the
Civil Service Bill will be in full conformity with the provisions of the Convention. It requests the Government to keep it informed on this
subject.

Situation of many workers in the public sector who do not benefit from trade union rights. The Committee notes that, according to the technical
assistance mission, there are a high number of workers classified as temporary, daily or occasional and that these classifications are not set out in the
law, but in the General State Budget, as indicated in the Manual of Budget Classifications for the public sector in Guatemala. These workers (they are
under contracts under item 029 and others of the budget), who should have been recruited for specific or temporary tasks, are engaged in ordinary and
permanent functions and often do not benefit from trade union rights and other employment benefits apart from wages, and are not covered by the
social security nor by collective bargaining where it exists. In this connection, the Committee recalls that, in accordance with Article 2 of the
Convention, all workers, without distinction whatsoever, with the sole possible exception of the armed forces and the police, shall have the right to
establish and to join organizations of their own choosing. In this respect, the Committee requests the Government to take the necessary
measures to ensure that all workers in the public sector, including those engaged under item 029 of the general state budget, benefit from
the rights and guarantees set out in the Convention. The Committee requests the Government to keep it informed on this subject.

Tripartite National Committee. Finally, the Committee previously requested the Government to examine in the Tripartite National Committee the
issues raised by UNSITRAGUA in 2005. In this regard, the Committee notes the Government's indication that, due to the new composition of the
Tripartite Committee on International Labour Affairs and the failure to appoint one of its members, it has not been possible to make progress in the
work assigned to the tripartite subcommittees and councils. The pending issues raised by UNSITRAGUA will be examined in the context of the Legal
Reform Subcommittee, which has just started to meet again; the pending agenda will be reviewed and it has been agreed on a tripartite basis that this
issue will be relexamined by the Tripartite Committee on International Labour Affairs. The Government is awaiting the communication from
UNSITRAGUA to update the list of pending cases. It is also hoped to address the cases raised by UNSITRAGUA, in relation to which the Committee
on Freedom of Association has recommended that investigations be undertaken, in the context of the Tripartite Committee. In this connection, the
Committee notes that, according to the technical assistance mission, the Tripartite Committee requires technical assistance to improve its operation.
The mission noted that the Tripartite Committee plays a valuable role in social dialogue and in slowing down undesirable legislative initiatives and draft
texts, as well as in examining and resolving collective disputes, but that it does not succeed in putting forward joint proposals in relation to most of the
pending problems. The Committee also notes the appreciation expressed by the mission that the Government (and the Labour Commission of the
Congress) have requested additional technical assistance from the ILO to overcome the pending problems. The Committee requests the
Government to continue keeping it informed of the work of the Tripartite Committee on International Labour Affairs, as well as that of the
Legal Reform Subcommittee and the mechanism for rapid intervention in cases. The Committee invites the Government to take the
necessary measures in order to ensure that the issues raised by the Guatemalan Trade Union Movement in its communication of 27 August
2007 are also examined by the Tripartite Committee.

Japan

(Ratification: 1965)

The Committee takes note of the Government’s report as well as its response to the comments made by the International Confederation of Free
Trade Unions (ICFTU, now ITUC - International Trade Union Confederation) dated 10 August 2006; the Japanese Trade Union Confederation
(JTUCIRENGO) dated 28 August 2006; the Japan Federation of Prefectural and Municipal Workers’ Unions (JICHIROREN) and the National Network
of FirelFighters (FFN) dated 13 April 2007 with regard to the issues previously raised by the Committee including the public service system reform and
the right to organize of firelfighters. It further notes the communication by the ITUC dated 27 August 2007 with regard to difficulties in trade union
organizing due to an increase in precarious forms of employment and subcontracting, including for migrant workers and the communication of
JTUC-RENGO dated 19 October 2007. The Committee requests the Government to provide its observations on the latest comments by the
ITUC and the JTUC-RENGO.

1. Denial of the right to organize of firefighting personnel. The Committee recalls its long-standing comments concerning the need to recognize the
right to organize for firefighting personnel.

The Committee takes note of the Government's report which reiterates its previous position to the effect that the services and functions of the fire
defence in Japan correspond to those of the police and therefore fall under the exception of Article 9 of the Convention. In 1997 a system of fire
defence personnel committees was created, allowing for the participation of fire defence personnel in decisions over their terms and conditions of
employment. On 15 October 2004, eight years since the establishment of the system, certain improvements were agreed between the Minister of
Internal Affairs and Communications and the representative of the JJCHIROREN on the practices of the fire defence personnel committees, including
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with regard to the timing of the sessions of the committees (to be held in the first half of the fiscal year, from April to September, in order to allow
enough time for budget allocations), the provision of feedback to employees who submitted opinions to the committees, the communication of
summaries of the deliberations and opinions of the committees and the creation of a “liaison facilitator” system to provide explanations to the personnel
(improvements introduced in the Order on the organization and operation of the fire defence personnel committees under article 14(5), paragraph 4, of
the Fire Defence Organization Law).

The Committee notes that, according to the comments communicated by JICHIROREN and FFN, following a survey conducted in eight fire defence
departments to which FFN officers belong so as to evaluate the implementation of the above improvements, it was revealed that no real progress had
been achieved with regard to the right to organize of firefighters. In particular, committee meetings were scarce (held once a year), employees did not
receive proper feedback, the “opinion coordinators” did not function properly and many opinions submitted by the employees had been dismissed as
not falling under the committee deliberations, thus demonstrating overall the limited role that these committees could play. The Committee recalls that
in previous comments, these organizations had indicated that, although they considered the fire defence personnel committees as an advancement in
providing an opportunity to staff to state their own opinions, they also considered that these committees were not equivalent to giving personnel the
right to organize and that the law needed to be amended in this respect.

The Committee notes from the Government's report that by March 2007, nearly 5,000 opinions annually and 60,000 in total had been discussed in
almost all (99.6 per cent) of fire defence headquarters across the country, and each year about 40 per cent of the opinions were found to be
appropriate for adoption and of those, more than half were implemented by the fire chief. These opinions concerned for instance, measures to counter
smoking, the introduction of counselling as a means to counter stress, the improvement of the office environment such as nap rooms for those on shift,
etc. Almost 80 per cent of the opinions discussed have been submitted through liaison facilitators. In a recent notification the Government invited all
local authorities to fully implement the relevant discussions and the liaison facilitator system. The Committee further takes note of the information
provision and training measures to ensure the full implementation of the system.

The Committee once again recalls that as early as 1973, it had stated that it “does not consider that the functions of fire defence personnel are of
such a nature as to warrant the exclusion of this category of workers under Article 9 of the Convention” and hoped that the Government would take
“appropriate steps to ensure that the right to organize is recognized for this category of workers” (ILC, 58th Session, Report I1I(4A), page 122). The
Committee therefore once again requests the Government to indicate in its next report the additional legislative measures taken or
contemplated in order to ensure that fire defence personnel are guaranteed the right to organize.

2. Prohibition of the right to strike of public servants. The Committee takes note of the interim conclusions and recommendations reached by the
Committee on Freedom of Association in Cases Nos 2177 and 2183 (329th Report, paragraphs 567-652, and 331st Report, paragraphs 516-558) to
the effect that public sector employees, like their private sector counterparts, should enjoy the right to strike, with the possible exceptions of public
servants exercising authority in the name of the State and workers employed in essential services in the strict sense of the term. Moreover, public
employees who may be deprived of this right should be afforded appropriate compensatory guarantees (329th Report, paragraph 641, and 331st
Report, paragraph 554). The Committee recalls that in its previous comments it had referred to the detailed comments of the Fact-Finding and
Conciliation Commission on Freedom of Association which stressed the importance ... in circumstances where strikes are prohibited or restricted in
the civil service or in essential services within the strict meaning of the term, of according sufficient guarantees to the workers concerned in order to
safeguard their interests” (ILC, 63rd Session, 1977, Report lI(4A), page 153).

The Committee recalls that it has expressed concem in the past at the lack of progress in this regard, given that the Government has been confined
ever since the Fact-Finding and Conciliation Commission on Freedom of Association took place (ILC, 64th Session, 1978, Report I1l(4A), page 143), to
noting that the Supreme Court of Japan maintained throughout its judgments that the prohibition of strikes by public servants is constitutional. Noting
that the Government’s report once again repeats its previously stated position, the Committee once again asks the Government to indicate
in its next report the measures taken or envisaged to ensure that the right to strike is guaranteed to public servants who are not exercising
authority in the name of the State and to workers who are not working in essential services in the strict sense of the term, and that the
others (e.g. hospital workers) benefit from sufficient compensatory guarantees in order to safeguard their interests, namely adequate,
impartial and speedy conciliation and arbitration procedures, in which the parties have confidence and can participate at all stages, and in
which the awards, once made, are binding and fully and promptly implemented.

3. Reform of the civil service. The Committee notes that in Cases Nos 2177 and 2183 the Committee on Freedom of Association requested that the
Government, as well as the complainants National Confederation of Trade Unions (ZENZOREN) and JICHIROREN make efforts with a view to
achieving rapidly a consensus on the reform of the public service and on legislative amendments addressing the issues raised above and many others.

The Committee takes note of the comments made by JTUC-RENGO and the ICFTU to the effect that on 24 December 2005, the Government
adopted an “Essential Policy for Administrative Reform” which represented a major switch from the previous policy of the General Principles for Civil
Service System Reform in that it provided for “frank dialogue and adjustment with the parties concerned” in order to achieve the implementation of a
personnel management system based on merit and the fair management of re-employment in the context of reforms of overall employment costs; it
also provided for “a broad review of the public service system, including the fundamental labour rights of civil servants and the National Personnel
Authority system, the way of setting salaries for civil servants” and treatment based on merit and performance evaluations, taking into account public
awareness and progress in reforms of the existing salary system. Pursuant to this policy, government-labour consultations were held on three
occasions between January and May 2006 and the two parties agreed that the best way to develop industrial relations and discuss the issue of
fundamental labour rights of public service employees was to establish a “Special Examination Committee” consisting of 17 members including three
representatives from trade unions, in addition to representatives from private enterprises, academia and the mass media. At the first meeting of the
committee held on 27 July 2006, it was agreed that a meeting would be held once a month to discuss: (a) the scope of public work for a simple and
efficient government; (b) the proper classification structure and job descriptions for workers engaged in public work; and on the basis of these (c) the
proper way of developing industrial relations, including the issue of fundamental labour rights of public employees.

The Committee also takes note of the information provided by the Government on this point, to the effect that until May 2007, the Special
Examination Committee had held ten meetings until May 2007 and had approved a note by its chairperson according to which ‘the issue of labour—
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employer relations in the public sector, including the fundamental labour rights of public employees, should be re-examined with an eye towards
reform”. Moreover, the Government submitted two bills to the Diet aimed, inter alia, at introducing an ability- and performance-based personnel
management system for public employees at the national and local levels respectively. It also adopted a Cabinet Decision on civil service reform
according to which the Government shall continue to examine the fundamental labour rights of public employees taking into consideration the
discussions taking place at the Special Examination Committee and further exchanges of views with concemed parties such as employees’
organizations.

The Committee takes note of this information and wishes to stress once again that the reform process which will establish the legislative
framework of industrial relations in the public sector for many years to come is a particularly appropriate opportunity to hold full, frank and
meaningful consultations with all interested parties on all the issues which create difficulties with the application of the Convention and
whose legal and practical problems have been raised by workers’ organizations over the years. The Committee trusts that the Government
will vigorously pursue these consultations in order to find mutually acceptable solutions to these difficulties and to bring the law and
practice into full conformity with the provisions of the Convention and asks it to provide information on the progress made in its next
report.

Zimbabwe

(Ratification: 2003)

The Committee notes the discussion held on the application of the Convention in the Conference Committee in June 2007 and, in particular, that it
had decided to mention the case of Zimbabwe in a special paragraph of its report. The Committee further notes the Government's indication that the
Government of Zimbabwe is prepared to host the Office with a view to receiving technical assistance to deal with the issues raised by the Committee.
The Committee regrets that the Government refuses to accept the high-level technical assistance mission in the terms requested by the Conference
Committee in June 2006. The Committee expresses the hope that the high-level technical assistance mission will be undertaken in the very
near future.

The Committee also notes Cases Nos 1937, 2027 and 2365 examined by the Committee on Freedom of Association concerning serious allegations
of violation of trade union rights, including allegations of arrest, detention and assaults of trade union leaders and members, attacks on trade union
premises, deportation of and refusal of entry to foreign trade unionists, etc. (see 344th Report).

The Committee notes the Government’s reply to the comments of the Zimbabwe Congress of Trade Unions (ZCTU) dated 1 September 2006. The
Committee notes that the Government disagrees with the ZCTU’s allegation that it continued to enact legislation meant to paralyse the right to freedom
of association and states that all laws in Zimbabwe are subject to a transparent and democratic law-making process.

As regards the matters raised concerning the Public Order and Security Act (POSA), in the Government's opinion, it serves no purpose to continue
debating this issue as it was exhaustively dealt with in the Government's various communications to the ILO. Referring to its previous request to
take the necessary measures to ensure that the POSA is not used to infringe upon the right of workers’ organizations to express their views
on the Government’s economic and social policy, the Committee urges the Government to ensure that no other charges are pending
against trade unionists under the POSA for the exercise of legitimate trade union activity.

The Government further states that the ZCTU’s allegation that the Criminal Law (Codification and Reform) Act of 2006 criminalizing public meetings
and gatherings is misleading. According to the Government, the penal sanctions provided for by this Act relate to illegal gatherings and pubic meetings;
the citizens of Zimbabwe are free to exercise their constitutional rights. The Committee notes from Case No. 2365 examined by the Committee on
Freedom of Association that a number of trade union leaders and members have been charged under the Criminal Law (Codification and Reform) Act
in connection with their participation in the demonstration in September 2006. The Committee agrees with the findings and recommendations of
the Committee on Freedom of Association and urges the Government to drop the charges brought for reasons connected to their trade
union activities against trade unionists and to abstain from resorting to measures of arrest and detention of trade union leaders or
members for reasons connected to their trade union activities.

With regard to the arrest of Mr W. Chibebe in August 2006, the Government indicates that Mr Chibebe has a pending court case on allegations of
assaulting a fellow worker (police officer) on duty during the currency reform exercise. The Committee notes from the examination of Case No. 2365
that the Committee on Freedom of Association concluded that a number of procedural irregularities respecting the case against Mr Chibebe took place.
The Committee therefore requests the Government to provide full and detailed information respecting the arrest of Mr Chibebe and to
transmit the text of any court judgment rendered in this regard.

The Committee notes that by its communication dated 28 August 2007, the International Trade UnionConfederation (ITUC) submitted further
comments concerning the application of the Convention in law and in practice. The Committee notes that the ITUC comments refer to the legislative
issues already raised by the Committee and to serious allegations concerning arrests, assaults and police violence against trade union leaders and
members. In this respect, the Committee has, on numerous occasions, stressed the interdependence between civil liberties and trade union rights
emphasizing that a truly free and independent trade union movement can only develop in a climate of respect for fundamental human rights. The
Comnmittee requests the Government to provide its observations thereon.

The Committee requests the Government, in the context of the regular reporting cycle, to send for examination at the Committee’s next
session, to be held in November-December 2008, its comments on all the issues relating to the legislation and the application of the
Convention in practice raised in its previous observation and direct request (see 2006 direct request, 77th Session).

The Committee notes the discussion held on the application of the Convention in the Conference Committee in June 2007 and, in particular, that it
had decided to mention the case of Zimbabwe in a special paragraph of its report. The Committee further notes the Government's indication that the
Government of Zimbabwe is prepared to host the Office with a view to receiving technical assistance to deal with the issues raised by the Committee.
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The Committee regrets that the Government refuses to accept the high-level technical assistance mission in the terms requested by the Conference
Committee in June 2006. The Committee expresses the hope that the high-level technical assistance mission will be undertaken in the very
near future.

The Committee also notes Cases Nos 1937, 2027 and 2365 examined by the Committee on Freedom of Association concerning serious allegations
of violation of trade union rights, including allegations of arrest, detention and assaults of trade union leaders and members, attacks on trade union
premises, deportation of and refusal of entry to foreign trade unionists, etc. (see 344th Report).

The Committee notes the Government’s reply to the comments of the Zimbabwe Congress of Trade Unions (ZCTU) dated 1 September 2006. The
Committee notes that the Government disagrees with the ZCTU’s allegation that it continued to enact legislation meant to paralyse the right to freedom
of association and states that all laws in Zimbabwe are subject to a transparent and democratic law-making process.

As regards the matters raised concerning the Public Order and Security Act (POSA), in the Government’s opinion, it serves no purpose to continue
debating this issue as it was exhaustively dealt with in the Government's various communications to the ILO. Referring to its previous request to
take the necessary measures to ensure that the POSA is not used to infringe upon the right of workers’ organizations to express their views
on the Government’s economic and social policy, the Committee urges the Government to ensure that no other charges are pending
against trade unionists under the POSA for the exercise of legitimate trade union activity.

The Government further states that the ZCTU's allegation that the Criminal Law (Codification and Reform) Act of 2006 criminalizing public meetings
and gatherings is misleading. According to the Government, the penal sanctions provided for by this Act relate to illegal gatherings and pubic meetings;
the citizens of Zimbabwe are free to exercise their constitutional rights. The Committee notes from Case No. 2365 examined by the Committee on
Freedom of Association that a number of trade union leaders and members have been charged under the Criminal Law (Codification and Reform) Act
in connection with their participation in the demonstration in September 2006. The Committee agrees with the findings and recommendations of
the Committee on Freedom of Association and urges the Government to drop the charges brought for reasons connected to their trade
union activities against trade unionists and to abstain from resorting to measures of arrest and detention of trade union leaders or
members for reasons connected to their trade union activities.

With regard to the arrest of Mr W. Chibebe in August 2006, the Government indicates that Mr Chibebe has a pending court case on allegations of
assaulting a fellow worker (police officer) on duty during the currency reform exercise. The Committee notes from the examination of Case No. 2365
that the Committee on Freedom of Association concluded that a number of procedural irregularities respecting the case against Mr Chibebe took place.
The Committee therefore requests the Government to provide full and detailed information respecting the arrest of Mr Chibebe and to
transmit the text of any court judgment rendered in this regard.

The Committee notes that by its communication dated 28 August 2007, the International Trade UnionConfederation (ITUC) submitted further
comments concerning the application of the Convention in law and in practice. The Committee notes that the ITUC comments refer to the legislative
issues already raised by the Committee and to serious allegations concerning arrests, assaults and police violence against trade union leaders and
members. In this respect, the Committee has, on numerous occasions, stressed the interdependence between civil liberties and trade union rights
emphasizing that a truly free and independent trade union movement can only develop in a climate of respect for fundamental human rights. The
Comnmittee requests the Government to provide its observations thereon.

The Committee requests the Government, in the context of the regular reporting cycle, to send for examination at the Committee’s next
session, to be held in November-December 2008, its comments on all the issues relating to the legislation and the application of the
Convention in practice raised in its previous observation and direct request (see 2006 direct request, 77th Session).

The Committee notes the discussion held on the application of the Convention in the Conference Committee in June 2007 and, in particular, that it
had decided to mention the case of Zimbabwe in a special paragraph of its report. The Committee further notes the Government's indication that the
Government of Zimbabwe is prepared to host the Office with a view to receiving technical assistance to deal with the issues raised by the Committee.
The Committee regrets that the Government refuses to accept the high-level technical assistance mission in the terms requested by the Conference
Committee in June 2006. The Committee expresses the hope that the high-level technical assistance mission will be undertaken in the very
near future.

The Committee also notes Cases Nos 1937, 2027 and 2365 examined by the Committee on Freedom of Association concerning serious allegations
of violation of trade union rights, including allegations of arrest, detention and assaults of trade union leaders and members, attacks on trade union
premises, deportation of and refusal of entry to foreign trade unionists, etc. (see 344th Report).

The Committee notes the Government's reply to the comments of the Zimbabwe Congress of Trade Unions (ZCTU) dated 1 September 2006. The
Committee notes that the Government disagrees with the ZCTU’s allegation that it continued to enact legislation meant to paralyse the right to freedom
of association and states that all laws in Zimbabwe are subject to a transparent and democratic law-making process.

As regards the matters raised concerning the Public Order and Security Act (POSA), in the Government's opinion, it serves no purpose to continue
debating this issue as it was exhaustively dealt with in the Government's various communications to the ILO. Referring to its previous request to
take the necessary measures to ensure that the POSA is not used to infringe upon the right of workers’ organizations to express their views
on the Government’s economic and social policy, the Committee urges the Government to ensure that no other charges are pending
against trade unionists under the POSA for the exercise of legitimate trade union activity.

The Government further states that the ZCTU’s allegation that the Criminal Law (Codification and Reform) Act of 2006 criminalizing public meetings
and gatherings is misleading. According to the Government, the penal sanctions provided for by this Act relate to illegal gatherings and pubic meetings;
the citizens of Zimbabwe are free to exercise their constitutional rights. The Committee notes from Case No. 2365 examined by the Committee on
Freedom of Association that a number of trade union leaders and members have been charged under the Criminal Law (Codification and Reform) Act
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in connection with their participation in the demonstration in September 2006. The Committee agrees with the findings and recommendations of
the Committee on Freedom of Association and urges the Government to drop the charges brought for reasons connected to their trade
union activities against trade unionists and to abstain from resorting to measures of arrest and detention of trade union leaders or
members for reasons connected to their trade union activities.

With regard to the arrest of Mr W. Chibebe in August 2006, the Government indicates that Mr Chibebe has a pending court case on allegations of
assaulting a fellow worker (police officer) on duty during the currency reform exercise. The Committee notes from the examination of Case No. 2365
that the Committee on Freedom of Association concluded that a number of procedural irregularities respecting the case against Mr Chibebe took place.
The Committee therefore requests the Government to provide full and detailed information respecting the arrest of Mr Chibebe and to
transmit the text of any court judgment rendered in this regard.

The Committee notes that by its communication dated 28 August 2007, the International Trade UnionConfederation (ITUC) submitted further
comments concerning the application of the Convention in law and in practice. The Committee notes that the ITUC comments refer to the legislative
issues already raised by the Committee and to serious allegations concerning arrests, assaults and police violence against trade union leaders and
members. In this respect, the Committee has, on numerous occasions, stressed the interdependence between civil liberties and trade union rights
emphasizing that a truly free and independent trade union movement can only develop in a climate of respect for fundamental human rights. The
Committee requests the Government to provide its observations thereon.

The Committee requests the Government, in the context of the regular reporting cycle, to send for examination at the Committee’s next
session, to be held in November-December 2008, its comments on all the issues relating to the legislation and the application of the
Convention in practice raised in its previous observation and direct request (see 2006 direct request, 77th Session).
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Georgia

(Ratification: 1993)

The Committee notes the Government's report. It further notes the comments of the International Trade Union Confederation (ITUC) and of the
Georgian Trade Union Confederation (GTUC) which refer to the adoption of the Labour Code without prior consultation with trade unions and
insufficient protection against acts of anti-union discrimination and interference, and insufficient regulation of collective bargaining matters.

The Committee notes the Government's statement that representatives of trade unions and employers’ organizations were involved in the discussion
of the Labour Code.

Articles 1 and 3 of the Convention. Protection against acts of anti-union discrimination. Acts covered. The Committee had noted that section 11(6) of
the Law on trade unions and section 2(3) of the new Labour Code prohibited, in very general terms, anti-union discrimination, and did not appear to
constitute sufficient protection against anti-union discrimination: (i) at the time of recruitment of workers; and (ii) at the time of termination of their
employment.

()  Recruitment. The Committee had noted that, pursuant to section 5(8) of the Labour Code, the employer was not required to substantiate his/her
decision for not recruiting the applicant. Considering that the application of this section in practice might result in placing on a worker an
insurmountable obstacle when proving that he/she was not recruited because of hisfher trade union activities, the Committee requested the
Government to amend section 5(8) of the Code. The Committee welcomes the Government's indication that discussions are taking place on
reformulating this provision. The Committee expects that this provision will be soon amended so as to provide adequate protection against
anti-union discrimination at the time of hiring.

(i) Termination of employment. The Committee had noted that, according to sections 37(d) and 38(3) of the Code, the employer had a right to
terminate a contract at his/her initiative with his/her employee provided that the employee was given one month’s pay, unless otherwise envisaged by
the contract. While the Government refers to the general prohibition of anti-union discrimination provided for in section 11(6) of the Law on trade
unions, in light of the absence of explicit provisions banning dismissals by reason of union membership or participating in union activities, as noted
above, the Committee considers that the legislation is unclear as to the regulation of cases of anti-union dismissals and does not offer sufficient
protection against anti-union dismissals as called for by Articles 1 and 3 of the Convention. The Committee requests the Government to amend its
legislation so as to ensure that there is a specific prohibition of anti-union dismissals. The Committee requests the Government to keep it
informed of the measures taken or envisaged in this respect.

Means of redress and sanctions. With regard to the Committee’s previous request to provide for sufficiently dissuasive sanctions in cases of
anti-union discrimination, the Committee notes the Government's statement that section 42 of the Code of Administrative Violations, punishes
violations of labour legislation and labour protection rules by a penalty equivalent to a minimum of 100 times the labour remuneration and that the same
violation committed within one year following the imposition of an administrative penalty is punishable by a penalty equivalent to 200 times the labour
remuneration. The Committee requests the Government to indicate the relevant provisions regulating the procedure under the Code of
Administrative Violations, its duration and the possibilities of means of redress available to workers, victims of acts of anti-union
discrimination, including dismissals, transfers, downgrading, etc. (particularly, considering the GCTU’s allegation of absence of procedures
of redress in the national legislation). The Committee further notes that the Government indicates that, according to section 142 of the Criminal
Code, “violations of the equality based on membership of any public association” is punishable by imprisonment for a period of up to two years. The
Committee observes, however, that the Criminal Code (1999) at its disposal does not refer to discrimination based on membership of an association. It
requests the Government to provide clarifications in this respect.

Article 2. Protection of workers’ organizations against acts of interference by employers. The Committee had previously noted that Georgian
legislation prohibited acts of interference from employers in trade union activities. However, no express provisions for rapid appeal procedures, coupled
with effective and dissuasive sanctions against acts of interference, existed in legislation. The Committee once again requests the Government to
take the necessary measures in order to adopt specific legislative provisions in this respect.

Article 4. Collective bargaining. The Committee had previously noted that according to section 13 of the Labour Code, the employer (unilaterally) is
authorized to specify the duration of a business week, the daily schedule, shifts, the duration of breaks, the time and place of remuneration payment,
the duration of and the procedure for granting a leave and unpaid leave, the rules for complying with labour conditions, the type and the procedure for
work-related incentives and responsibilities, the procedures for consideration of complaints/applications and other special rules subject to the specifics
of the business of the organization. The Committee had further noted Chapter XII of the Code (sections 41-43), which concerns collective labour
relations. Under section 41(1), “a collective contract shall be concluded between an employer and two or more employees”. According to section 42(1)
and (3), for the purposes of concluding, changing or terminating a collective contract, or for the purpose of protecting the employees’ rights, the unions
of employees act through their representatives, defined as any physical person. Furthermore, in accordance with section 43(2), an employee may
conclude individual and/or several collective contracts with one employer. Pursuant to subsections (4) and (5) of the same section, if one of the parts of
the contract is annulled on the initiative of either party, this could cause the termination of labour relations pursuant to the Labour Code; and the
existence of collective contracts does not limit the right of the employee or the employer to terminate the contract. The Committee considers that
sections 13 and 41-43 read together are in contradiction with the notion of collective agreements in the sense of Convention No. 98, i.e. agreements
regulating terms and conditions of employment negotiated between employers or their organizations and workers’ organizations; moreover, the
legislation seems to put in the same position collective agreements concluded with trade union organizations and agreements between an employer
and non-unionized workers (sections 41-43). Furthermore, the Committee considers that with the Law on trade unions containing one general
provision on the right of trade unions to collective bargaining, and the Law on collective contracts and agreements repealed, it is clear that collective
bargaining is not sufficiently regulated (section 41 even stipulates that collective agreements follow the same principles as individual agreements). The
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Committee notes that the Government recognizes the need to improve the legislation, as Georgia does not have a collective agreement tradition and
there are not too many collective agreements concluded in practice. Considering that the provisions of the new Labour Code do not promote
collective bargaining as called for by Article 4 of the Convention, the Committee requests the Government to take the necessary measures,
either by amending the Labour Code or by adopting specific legislation on collective bargaining, so as to promote collective bargaining and
to ensure the regulation by legislative means of the right of employers’ and workers’ organizations to bargain collectively in full conformity
with Article 4 of the Convention. The Committee requests the Government to keep it informed of the measures taken or envisaged in this
respect.

The Committee notes the Government's indication that the Ministry of Labour, Health and Social Affairs has prepared draft amendments to the
Labour Code so as to bring it into closer conformity with international labour standards; the draft amendments shall be submitted to the Parliament
pursuant to the procedure provided for in the national legislation. The Committee hopes that all legislative modifications requested above will be
reflected in the draft amendments to the Labour Code and requests the Government to keep it informed of the developments in this regard.
The Committee recalls that the technical assistance of the Office is at its disposal.

iraq

(Ratification: 1962)

The Committee notes the Government’s report and the draft Labour Code of 2007. The Committee notes with interest that this draft legislation, which
was drafted with the technical assistance of the ILO, applies to a significant extent the provisions of the Convention. It further notes the comments
submitted by the International Trade Union Confederation (ITUC), which refer to serious violations of freedom of association and collective bargaining
in practice, including instances of anti-union violence and the issuance of a directive prohibiting companies in the oil sector from cooperating with
members of trade unions. The Committee requests the Government to submit its observations thereon.

Previously, the Committee had taken note of the allegations made by the ITUC in 2006 concerning serious cases of violence and other violations of
freedom of association. In this respect, the Committee notes the Government’s statement that it has not set any conditions impeding the setting up of
trade unions in Irag, but rather recognizes all trade union formations without distinction and strives to ensure their independence. The Government
further states that certain trade union leaders had fallen victim to terrorist operations and that, although a climate of violence remained the general
situation in all sectors of activity, it remained committed to eliminating this serious problem. The Committee, aware of the ongoing process of
reconstruction and the climate of violence in the country, takes due note of the above information.

Articles 1 and 3 of the Convention. In its previous comments, the Committee had requested the Government to include in the legislation provisions
guaranteeing adequate protection for workers against any acts of anti-union discrimination. In this regard, the Committee notes with interest that
several provisions of the draft Code provide for protection against anti-union discrimination. Section 41(1) of the draft Labour Code provides that union
membership or participation in union activities shall not constitute valid reasons for termination. Under section 39 of the draft Code, a worker whose
employment has been terminated has the right to challenge his or her termination before the Employment Termination Committee or before the labour
courts, within a period of 15 days after receiving notification of termination. Section 41(2) of the draft Code provides, moreover, that the Employment
Termination Committee and the courts may order reinstatement and back pay in cases of unjust termination; where the worker does not demand
reinstatement, or where reinstatement is not feasible, the Employment Termination Committee and the courts may order compensation in an amount at
their discretion, provided that such compensation is sufficiently dissuasive so as to punish the unjust termination.

The Committee notes that section 139 of the draft Labour Code also affords protection from acts of discrimination, for limited time periods, to trade
union founders and trade union presidents and workers’ representatives, respectively. Section 139(1) provides that any dismissal and any measure
short of dismissal whereby a trade union founder has been prejudiced shall be deemed to be anti-union discrimination, and shall be prohibited from the
date of the lodging of an application for trade union registration until six months after the trade union has been registered. Similarly, section 139(2)
states that protection from anti-union discrimination shall be granted to trade union presidents and workers’ representatives for a period beginning 30
days before the election of the individuals concerned, if notice of their candidature had been given to the employer, and ending either 30 days after the
election — if they had not been elected — or six months after the end of the performance of their duties as elected union officials. The Committee further
notes that section 139(6) limits the scope of the protection established under section 139(2) to five workers in enterprises employing less than 50
workers, to seven workers in enterprises employing from 50 to 100 workers, and to two additional protected workers for every additional 100 workers
employed in the enterprise. Finally, the Committee notes that under section 139(3) all acts of anti-union discrimination shall be deemed to be null and
void, and employers found liable for such an offence shall be subject to a fine of 100-500,000 dinars.

The Committee notes, however, that the protections of section 139 do not extend throughout the full course of employment, including at the time of
recruitment, and apply only to trade union founders, presidents and workers’ representatives. The Committee additionally notes that sections 41 and
139 do not set out time frames for the completion of anti-union discrimination proceedings, and that, although section 41 states that compensation
amounts “sufficiently dissuasive so as to punish dismissals” may be ordered, section 139 does not expressly provide for remedies to fully compensate
victims of anti-union discrimination.

As regards adequate protection against acts of anti-union discrimination, the Committee recalls that such protection applies equally to trade union
members and former trade union officials as to current trade union leaders, and covers not only dismissals but all measures of anti-union discrimination
(transfers, demotions, and any other prejudicial acts). The Committee recalls moreover that the protection provided for in the Convention covers both
the time of recruitment and the period of employment, including the time of work termination. Finally, the Committee recalls that the existence of
general provisions prohibiting acts of anti-union discrimination is not enough if they are not accompanied by effective and rapid procedures to ensure
their application in practice. Hence, the importance of Article 3 of the Convention, which provides that “machinery appropriate to national conditions
shall be established, where necessary, for the purpose of ensuring respect for the right to organize ...” as defined in Articles 1 and 2 of the Convention.
Such protection against acts of anti-union discrimination may thus take various forms adapted to national legislation and practice, provided that they
prevent or effectively redress anti-union discrimination (see General Survey of 1994 on freedom of association and collective bargaining, paragraphs
202-224). The Committee requests the Government to take the necessary measures to amend the draft Labour Code so as to ensure for
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trade union members and representatives adequate protection against acts of anti-union discrimination, in accordance with the principles
outlined above.

Article 4 of the Convention. The Committee notes with interest that section 137(1) of the draft Labour Code provides that trade unions shall be
entitled to represent their members in relation to any matter involving their collective interests, and to engage in collective bargaining. It additionally
notes with interest that under section 141(1) collective bargaining may take place at all levels. The Committee further notes that section 142
establishes a duty to bargain in good faith when a request to open collective negotiations has been submitted by a registered union representing no
less than 50 per cent of the workers employed at the establishment or enterprise concerned, or where a request to open collective negotiations has
been jointly submitted by several registered trade unions if the latter collectively represent no less than 50 per cent of the workers to whom the
collective agreement is to apply. In this connection, the Committee recalls that problems may arise when the law stipulates that a trade union must
receive the support of 50 per cent of the members of a bargaining unit to be recognized as a bargaining agent: a majority union which fails to secure
this absolute majority is thus denied the possibility of bargaining. The Committee considers that under such a system, if no union — or group of unions,
as provided for in section 142 — covers more than 50 per cent of the workers, collective bargaining rights should be granted to all the unions in the unit
concerned, at least on behalf of their own members (see General Survey, op. cit., paragraph 242). The Committee requests the Government to take
the appropriate steps to amend section 142 of the draft Labour Code accordingly.

Articles 1, 4 and 6. The Committee had previously noted that Act No. 150 of 1987 concerning public servants does not contain any provisions
ensuring that the guarantees provided for by the Convention apply to public servants and employees not engaged in the administration of the State.
The Committee notes that section 2 of the draft Labour Code includes “workers listed as officials in state and public sector departments” within the
scope of the draft Code’s provisions, but excludes “workers listed as civil servants and civil pensioners” from them. In this respect, the Committee
recalls that Article 6 authorizes to exclude public servants engaged in the administration of the State from the scope of the Convention and that, in
defining this exception, a distinction must be drawn between, on the one hand, public servants who by their functions are directly employed in the
administration of the State (government ministry officials, for example) and who may be excluded from the scope of the Convention and, on the other
hand, all other persons employed by the Government, by public enterprises or by autonomous public institutions, who should benefit from the
guarantees provided for in the Convention (see General Survey, op. cit., paragraph 200). In the light of the above, the Committee asks the
Government to indicate the specific categories of workers covered by the term “civil servants and civil pensioners” in section 2 of the draft
Labour Code, and to ensure that the draft Code includes a provision recognizing the application of the Convention’s guarantees to all
public servants not engaged in the administration of the State.

The Committee expresses the hope that the Government will take the appropriate measures to bring the draft legislation into full
conformity with the Convention and requests it to transmit a copy of the Labour Code upon its adoption.
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(Ratification: 1999)

Article 1(a) of the Convention. Use of forced labour as a punishment for expressing views opposed to the established political, social or economic
system. 1. In its previous comments, the Committee noted that sentences of imprisonment (which involve compulsory prison labour under articles 14
and 19 of the Criminal Code and articles 57(1) and 59(2) of the Prisons Regulations) may be imposed under articles 107(a), 107(d) and 107(e) of the
Law concerning the amendment to the Criminal Code in relation to crime against the state’s security (No. 27/1999), on any person who disseminates or
develops the teachings of Communism/

Marxism-Leninism orally, in writing or through any media, or establishes an organization based on such teachings, or establishes relations with such
an organization, with a view to replacing Pancasila as the State’s foundation.

The Committee recalled that Article 1(a) of the Convention prohibits the use of forced or compulsory labour as a punishment for holding or expressing
political views or views ideologically opposed to the established political, social or economic system. In this respect, it refers to paragraph 154 of its
2007 General Survey on the eradication of forced labour, in which it observed that the Convention does not prohibit punishment by penalties involving
compulsory labour of persons who use violence, incite to violence or engage in preparatory acts aimed at violence, but that sanctions involving
compulsory labour fall within the scope of the Convention where they enforce a prohibition of the expression of views or of opposition to the established
political, social or economic system, whether such prohibition is imposed by law or by a discretionary administrative decision.

The Committee notes that once again the Government’s report does not contain any information in reply to its comments on this point. The
Committee trusts that the Government will take the necessary measures to bring articles 107(a), 107(d) and 107(e) of Law No. 27/1999 into
conformity with the Convention and that it will provide information in its next report on the progress achieved in this respect.

2. The Committee noted previously that Act No. 9/1998 on freedom of expression in public imposes certain restrictions on the expression of ideas in
public during public gatherings, demonstrations, parades, etc., such restrictions being enforceable with criminal sanctions (articles 15, 16 and 17 of the
Law). It requested the Government to indicate these sanctions, supplying copies of the relevant texts, and to provide information on the application of
the above Law in practice, including copies of court decisions defining or illustrating its scope, so as to enable the Committee to assess its conformity
with the Convention. The Committee notes that once again the Government's report does not contain a reply on this point. The Committee trusts that
the Government will provide the information requested in its next report.

3. The Committee noted previously the indication in the Government's report that Presidential Decree No. 11 of 1963 on the eradication of subversive
activities, which contained provisions punishing the distortion, undermining or deviation from the ideology of Pancasila State or the broad policy lines of
the State, was no longer in force. Noting that the Government’s report does not contain a reply to its previous comments on this matter, the
Committee once again requests the Government to indicate in its next report whether this Decree has been formally repealed and, if so, to
supply a copy of the repealing text.

4. In its previous direct requests, the Committee requested the Government to provide a copy of the latest updated and consolidated text of the
Criminal Code. It notes the Government'’s indication that the new Criminal Code is still in the process of finalization. The Committee further notes the
information contained on the Internet site of the Constitutional Court (http://www.mahkamahkonstitusi.

go.id), concerning certain sections of the Criminal Code. According to this information, the Constitutional Court, in its ruling on Case No.
6/PUU-V/2007, found articles 154 and 155 of the Criminal Code to be contrary to the Constitution of 1945. These articles establish the penalty of
imprisonment (involving compulsory labour) for up to seven years and four and a half years, respectively, for a person who publicly gives expression to
feelings of hostility, hatred or contempt against the Government (article 154) or who disseminates, openly demonstrates or puts up a writing containing
such feelings, with the intent to give publicity to the contents or to enhance the publicity thereof (article 155). In its ruling, the Constitutional Court found
that the qualification of a punishable offence formulated in articles 154 and 155 of the Criminal Code requires the fulfilment of the element of a
prohibited act, without being linked to the consequence of such acts. Consequently, the formulation of the two articles may lead to abuse of power
since they can be easily interpreted according to what the ruler wishes. According to the Constitutional Court, a citizen intending to criticize or to
express opinions concerning the Government, which constitutes a constitutional right guaranteed by the 1945 Constitution, may easily be qualified by
the ruler as expressing feelings of hostility, hatred or contempt against the Government due to the uncertainty of the criteria in the formulation of
articles 154 and 155. Such uncertainty makes it difficult to distinguish a criticism or expression of opinions from such feelings of hostility, hatred or
contempt against the Government, since a prosecutor does not need to prove whether or not a statement or opinion expressed by a person has
actually caused or provoked hatred or hostility among the public. The Committee further notes that, in ruling No. 013-022/PUU-IV/2006, the
Constitutional Court found that it was inappropriate for Indonesia as a republic based on the sovereignty of the people and which upholds the human
rights as set forth in the 1945 Constitution, to maintain articles 134, 136bis and 137 of the Criminal Code (respecting deliberate insults against the
President or the Vice-President), since they negate the principle of equality before the law, diminish freedom of expression and opinion, freedom of
information and the principle of legal certainty. Accordingly, in the view of the Constitutional Court, the new draft text of the Criminal Code must also
exclude provisions that are identical or similar to those of articles 134, 136bis and 137 of the Criminal Code.

Furthermore, the Committee has noted the cases of several persons convicted recently to heavy sentences of imprisonment, involving compulsory
labour, for the peaceful expression of their political opinions, their peaceful support to an independence movement, or for the simple fact of having
raised a separatist flag in the eastern provinces of Papua and West Irian Jaya, under the above provisions of the Criminal Code and article 106, under
which a maximum sentence of imprisonment of 20 years may be imposed for an attempt to separate part of the territory of the State.

In view of the above and of the incidence that these provisions of the Criminal Code may have on the application of the Convention, the
Committee expresses its deep concern and hopes that the Government will take into account the rulings of the Constitutional Court in the
context of the adoption of the new Criminal Code. It requests the Government to provide a copy of the Code as soon as it has been adopted.
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In the meantime, it requests the Government to indicate the manner in which articles 106, 134, 136bis, 137, 154 and 155 of the Penal Code
are applied in practice, with copies of any court rulings issued thereunder.

Article 1(d). Recourse to compulsory labour as a punishment for having participated in strikes. In its 2005 direct request, the Committee noted that
under article 139 of the Manpower Act (No. 13 of 2003), read in conjunction with article 185 of the same Act, restrictions on the right to strike in
enterprises that serve the public interest are enforceable with sanctions of imprisonment for a term of up to four years (which involves compulsory
prison labour). With reference to paragraph 185 of its 2007 General Survey on the eradication of forced labour, the Committee recalls that, to be
compatible with the Convention, penalties involving compulsory labour for participation in strikes may only be applied in respect of essential services in
the strict sense of the term (that is, only those services the interruption of which would endanger the life, personal safety or health of the whole or part
of the population). The Committee observed previously that certain kinds of services listed in the explanatory notes to article 139 of the Manpower Act
(such as the railway service) do not meet these criteria. The Committee also refers to the observation that it is making under the Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No. 87), particularly on the need to remove certain restrictions on the right to
strike and to amend provisions establishing disproportionate penal sanctions. The Committee notes the Government’s statement in its last report that
there is no plan to amend these provisions. The Committee trusts that the Government will take the appropriate measures to amend these
provisions of the Manpower Act so as to limit their scope to essential services in the strict sense of the term and to ensure that no penalty
involving compulsory labour can be imposed on persons participating in strikes. While awaiting this amendment, the Committee once again
requests the Government to provide information on the effect given in practice to articles 139 and 185, including copies of court decisions
defining or illustrating their scope.

The Committee is also addressing a request directly to the Government on other matters.

[The Government is asked to supply full particulars to the Conference at its 97th Session.]
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Czech Republic

(Ratification: 1993)

1. Legislative developments. The Committee notes that under section 16(1) of the new Labour Code (Act No. 262/2006), the employer is required to
ensure equal treatment of employees in respect of working conditions, remuneration, vocational training and career advancement. Section 16(2)
provides that all forms of discrimination in labour relations shall be prohibited. For the purposes of the new Labour Code, the definitions of the different
forms of discrimination contained in the future Anti-Discrimination Act apply. According to the Government's report, the current draft Anti-Discrimination
Act will cover direct and indirect discrimination based on race, ethnic background, nationality, sex, sexual orientation, age, health impairment, religion
and belief.

2. However, the Committee recalls that section 1(4) of the previous Labour Code prohibited discrimination based on sex, sexual orientation, racial or
ethnic origin, nationality, citizenship, social background, family background, language, health condition, age, religion or confession, property, marital or
family status, family responsibilities, political or other conviction, membership of or activity in political parties or movements, trade union or employers’
organizations. The Committee notes with concern that the new Labour Code, in conjunction with the future Anti-Discrimination Act would appear to
restrict considerably the protection from discrimination in employment and occupation available under the previous Labour Code, not even providing
protection from discrimination on the basis of all the grounds contained in the Convention. The Committee therefore requests the Government to
ensure that the legislation continues to provide a high level of protection against discrimination in employment and occupation on all the
grounds listed in the Convention, i.e. race, colour, sex, religion, political opinion, national extraction or social origin, as well as the
additional grounds previously covered, and to provide information on the specific steps taken to this end.

3. In this context the Committee also notes the concerns expressed by the Czech-Moravian Confederation of Trade Unions according to which the
draft Anti-Discrimination Act currently before Parliament did not provide for a strong involvement of the State in the protection against discrimination
through its various inspections bodies. In the Committee’s view, it is equally important that the future legislation allows individual victims of
discrimination to bring complaints and obtain redress, and that it also permits the competent bodies and institutions to address discrimination and to
promote equality in a proactive and coordinated manner. The Committee requests the Government to provide information on the following:

(a) the measures taken to make the new anti-discrimination legislation, once adopted, known among workers and employers, as well as
the public officials and judges responsible for its enforcement;

(b) the measures taken to assist victims of discrimination, particularly the Roma, in bringing complaints concerning employment
discrimination;

(c) the discrimination cases dealt with by the competent bodies, including the courts and the labour inspectorate, under the Labour
Code, the Employment Act, as well as the future Anti-Discrimination Act according to the different grounds of discrimination (facts, rulings,
remedies provided or sanctions imposed).

4. The situation of the Roma in employment and occupation. The Committee notes that the Government undertook in 2006 an “analysis of socially
excluded Roma neighbourhoods, and of the absorption capacity of entities operating in this field”. The results of the analysis, which confirmed the
existence of social exclusion of the Roma throughout the Czech Republic, are currently under evaluation. The Committee also notes that the
Government plans to create a new agency to combat social exclusion and to prepare a comprehensive programme for the integration of the Roma.
While the Committee notes that the Government’s report contains an update on measures taken to promote the access of the Roma to education, the
Committee regrets that no information has been provided with regard to the specific measures taken to promote the access of members of the Roma
community to employment. The Committee, therefore, requests the Government to provided detailed information on the specific measures
taken and results achieved in promoting equal access of Roma men and women to employment, including self-employment and
employment in the public service. In this regard, the Government is requested to provide information on the relevant measures taken under
the envisaged comprehensive programme for the integration of the Roma.

5. The Committee remains concerned that the absence of data on the status of the Roma in employment and occupation may be a serious obstacle
to assessing their situation and the impact of the programmes and schemes implemented to improve their situation. The Committee notes that under
Act No. 101/2000 on the Protection of Personal Data, ethnic or racial origin is considered as “sensitive data” which can be collected and processed only
under certain conditions, including with the consent of the individual concerned. The Government reiterates that the 2001 census data are the only
official data currently available concerning the situation of the ethnic minorities, including the Roma. However, the Committee is aware that the
usefulness of the 2001 census data concerning the Roma is questionable due to the significant discrepancy between the number of persons having
identified themselves as Roma and the estimated size of the Roma population. The Committee requests the Government to take all measures
necessary to explore options with regard to creating the conditions required for the collection of data on the situation of the Roma in
employment and occupation, in accordance with the recognized principles of data protection and human rights.

6. The Committee recalls its previous comments on the need to step up efforts to combat prejudices and discrimination against the members of the
Roma community and to build trust between the Roma and other parts of the society. It notes that there are a number of initiatives and projects to
promote multicultural awareness and anti-racism among students and teachers. The Committee requests the Government to continue to provide
such information, as well as information on the measures taken or envisaged to promote racism-free workplaces, in cooperation with
workers’ and employers’ organizations.

7. Discrimination on the basis of political opinion. The Committee recalls that Act No. 451 of 1991 (Screening Act), which lays down certain political
prerequisites for holding a range of jobs and occupations, mainly in the public service, had been the subject of representations under article 24 of the
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ILO Constitution (in November 1991 and June 1994) and the Governing Body invited the Government to repeal or modify the provisions in the
Screening Act that were incompatible with the Convention. Following the rejection by Parliament of a proposal to repeal the Act in 2003, the legislation
remains in force unchanged, contrary to the Convention. The Committee is concerned that despite the time that has elapsed since the Governing Body’
s decision on this matter, this situation remains unresolved. In its report, the Government merely states that no changes had occurred during the
reporting period. Noting from the Government’s report that new legislation regulating civil service employment is being prepared, the
Committee urges the Government to ensure, in this context, that the provisions of the Screening Act that are contrary to the Convention are
modified or repealed, in accordance with the Governing Body’s report.

The Committee is raising other matters in a request addressed directly to the Government.

[The Government is asked to supply full particulars to the Conference at its 97th Session and to report in detail in 2008.]

Dominican Republic

(Ratification: 1964)

1. Discrimination on grounds of colour, race and national extraction. In its previous observation, the Committee examined a communication of 2005
from the International Confederation of Free Trade Unions (ICFTU), now International Trade Union Confederation (ITUC), according to which, between
the end of July and mid-August of that year, 2,000 persons were detained by the police, the Dominican army or migration officials, and were deported
to Haiti because of their colour or their inability to speak Spanish, and that during the deportation process they had no opportunity either to demonstrate
that they were legal immigrants, or to recover their documents or contact the diplomatic authorities of their country, nor were they to allowed to claim
payment of wages due. The Committee also noted the indication in the ICFTU’s report that even some Dominican nationals were deported, as they
were taken for Haitians. The Committee recalls that in June 2004 the Conference Committee on the Application of Standards noted the Government's
determination to investigate the allegations made in the complaints and to improve the supervision of its laws against discrimination. The Committee
nevertheless notes that in its latest report the Government does not provide information on the action taken for this purpose and confines itself to
stating that there is no discrimination against Haitian citizens, whether they are legal or illegal. However, the Committee notes the report submitted by
the United Nations Independent Expert on the situation of human rights in Haiti (E/CN.4/2006/115), according to which the forced repatriation of
Haitians from the Dominican Republic occurs frequently in violation of the guarantees provided for under Dominican immigration legislation (Act No. 95
and Regulation No. 275) and the Agreement concluded between the two Governments in December 1999, and without taking into account the
recommendations of the Inter-American Commission on Human Rights calling for each individual case to be heard by an independent judicial authority.
In view of the above, the Committee welcomes the fact that the Government accepted the request of the Special Rapporteur on contemporary forms of
racism, racial discrimination, xenophobia and related intolerance, to visit the country in October 2007 together with the Independent Expert on minority
issues (Human Rights Council, A\HRC/4/19/Add.1). The Committee notes that the Independent Expert and the Special Rapporteur will present their
findings and recommendations to a forthcoming session of the Human Rights Council. The Committee requests the Government to provide
information on the measures adopted or envisaged to implement the recommendations relating to this visit with a view to preventing and
eliminating discrimination on grounds of race, colour and national extraction. The Committee urges the Government to adopt the necessary
measures to ensure that full effect is given in practice to the principle of non-discrimination on grounds of race, colour and national
extraction and to provide information in this respect. The Committee once again requests the Government to provide information on the
progress achieved in clarifying the situation with regard to the cases of illegally deported Haitians and Dominicans referred to by the ICFTU
and to provide the information requested in 2004 by the Committee on the Application of Standards.

2. Promoting and guaranteeing the application of the Convention in practice. Discrimination on the ground of sex. The Committee recalls the ICFTU’s
communication indicating the persistence of cases of discrimination based on gender, including pregnancy testing and sexual harassment, as the
authorities are not ensuring the effective application of the legislation that is in force. The Committee notes that, according to the Government’s report,
the labour inspection services and the Gender Department are continually calling for complaints to be lodged where there has been sexual
harassment. The Committee also notes that 58,394 regular inspections were carried out by the Government during the course of 2006. The Committee
notes the Government’s indication that, despite the measures adopted to improve information to workers on their rights, the national inspection
services and the labour courts have not received any complaints of sexual harassment. The Committee emphasizes that the absence of complaints is
not necessarily an indication that sexual harassment does not take place. The Committee further expresses its continued concern with regard to
pregnancy testing as a requirement to obtain or keep a job in export processing zones, and notes that the Government's report does not provide
information on the measures taken in practice to prevent and eliminate these types of discriminatory practices against women. The Committee
requests the Government to take proactive measures to prevent, investigate and penalize sexual harassment and the requirement ol
pregnancy testing as a condition for obtaining or maintaining employment, in collaboration with employers’ and workers’ organizations,
and to keep it informed in this respect. The Committee asks the Government to provide information on measures to support and protect
victims of sexual harassment and pregnancy testing, education and training provided regarding sexual harassment and pregnancy testing
including measures to assist labour inspectors to detect violations in this regard. Please also provide information on the intensification of
supervisory activities in export processing zones and on whether such action has been taken in cooperation with employers’ and workers’
organizations. The Committee further requests the Government to continue providing information on any cases of sexual harassment
reported by the labour inspectorate and on court rulings in relation to sexual harassment.

3. Application of the legislation. HIV testing. In its previous comments, the Committee noted the information supplied by the ICFTU that men and
women workers were required as a matter of course to undergo HIV testing, often against their will and in breach of the principle of confidentiality, in
order to be hired or to keep their jobs. The Committee also noted the information indicating that the problem principally affects women workers in export
processing zones and the tourist industry, and the allegations of the ICFTU that the authorities do not enforce the prohibition of such testing. The
Comnmittee regrets that the Government has not provided information in this respect and, therefore, hopes that it will make every effort to
provide information in its next report on the following points: (a) the measures adopted to guarantee the confidentiality of complaints made
relating to violations of the prohibition of HIV testing; (b) the measures adopted to protect workers who lodge complaints; (c) the measures
that ensure the enforcement of the prohibition by labour inspectors; (d) information, awareness-raising and training activities on subjects
relating to the problem, particularly for officials and employees in the labour inspectorate and their impact in practice; and (e) complaints or
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charges that are made for violations of this prohibition and, where appropriate, the outcome of the cases, accompanied by the related
administrative or court decisions.

The Committee is raising other matters in a request addressed directly to the Government.

Islamic Republic of Iran

(Ratification: 1964)

1. The Committee notes the Government’s report, as well as the discussion that took place in the Conference Committee on the Application of
Standards in June 2008, the resulting conclusions of the Conference Committee, and the report of the technical assistance mission that took place in
October 2007.

2. National equality policy. The Committee notes the Conference Committee’s request that the Government provide a mid-term assessment in its
report to this Committee on the steps taken to bring all its relevant legislation and practice into line with the Convention by no later than 2010, as this
would mark the end of the period covered by the Fourth Economic, Social and Cultural Development Plan (the Plan). The Plan provides guiding
principles for the drafting of laws and policies. Articles 100 and 101 stress the importance of human rights. Article 100 requires the Government to
formulate a “Charter of Citizenry Rights”, encompassing a number of principles, including “securing freedom and security needed for the development
of the social organizations in the area of preservation of the rights of women and children” and “propagating the unification and respectability concepts
toward social groups and different ethnic groups in the national culture”. Article 101 requires the Government to prepare a national plan for the
development of “meritorious work” on the basis of a number of principles, including “prohibition of discrimination in employment and profession”. Article
130 empowers the judiciary to take measures towards the elimination “of all types of discrimination — gender, ethnic and group — in the legal and
judicial [field]".

3. The Committee also notes the findings of the technical assistance mission that annual monitoring and evaluation reports required under article 157
of the Plan have been prepared, and that translated summaries will be provided to the Committee. The mission also notes that the Plan does not seem
to have been well publicized as there was generally little awareness of its contents beyond certain government departments. The Government also
refers to the Charter of Women'’s Rights adopted in 2004. The Committee requests the Government to provide information on the status of the
adoption of the Charter of Citizenry Rights and of the National Plan foreseen under articles 100 and 101, and any measures taken to
implement article 130. The Committee looks forward to receiving the translated summaries of the evaluation reports prepared, and any other
information on the implementation of the Plan in practice, and the results achieved with respect to furthering equality in employment and
occupation. Please also provide information on any measures taken or envisaged to raise awareness of the Plan, in particular with respect
to equality rights. The Committee also requests the Government to provide a copy of the Charter of Women’s Rights, to clarify how the
Charter and the Plan interrelate, and to provide information on any measures taken to implement the provisions of the Charter.

4. Equal opportunity and treatment for men and women. The Committee notes the various initiatives to which the Government refers in its report
aimed at improving women’s access to employment and occupation, in particular through increasing access to universities and technical and
vocational training, establishing women’s cooperatives, and promoting women’s entrepreneurship. The Government emphasizes the importance of
supporting women'’s entrepreneurship, and to this end refers to a number of measures, including the establishment of the Women’s Entrepreneurship
Guild, easing requirements for women to access loans and grants to start a business, designing a data bank for women’s entrepreneurship, and
technical assistance provided by the ILO. The various initiatives of the Centre for Women and Family Affairs regarding skill development, women’s
cooperatives and entrepreneurship are also enumerated. According to the figures provided in the Government's report, in 2006, 55 per cent of the new
students admitted to state universities were women, with representation in all faculties. Women'’s participation in vocational and technical training has
also increased. In the public Technical and Vocational Training Organization (TVTO), in 2006, a number of women undertook training in financial and
business affairs, “wood industries” and civil engineering, though the largest proportion of women were concentrated in the area of information
technology. The Committee welcomes the information regarding the number of women trained through the TVTO in a range of disciplines,
and requests the Government to continue providing updated information in this regard. Given that the large majority of women are trained
through private institutes, please also provide information on the participation rate of women and men in the various disciplines of
technical and vocational training in institutes that are privately run. The Committee would also like to receive information regarding how the
education and training received by women translates into employment opportunities once they have completed the courses. The Committee
also requests information on the activities of the Women’s Entrepreneurship Guild, as well as other initiatives to promote women’s
entrepreneurship. The Committee would also appreciate continuing to receive information on the activities of the Centre for Women and
Family Affairs.

5. The Committee notes that while the level of women’s participation in the labour market remains low, it has increased from 12.2 per cent in 2003 to
13.8 per cent in 2006, and the unemployment rate for women has decreased from 19.6 per cent in 2002 to 17 per cent in 2006, according to official
government figures collected by the ILO. The Government has provided some general statistics in the report regarding the rate of employment of
women and men. The Committee understands from the report of the technical assistance mission that the national statistical centre and the bureau of
statistics have considerable data available, disaggregated by sex, on the employment situation in the country, but that much of it is not available to the
public. However, the relevant tables have been requested by the mission team. The Committee hopes that detailed statistics on the number of
women and men in public and private sector employment, disaggregated by category and level of employment, will be provided without
delay, to allow the Committee to make an accurate assessment of the extent of progress made in the situation of women in accessing
higher level and non-traditional jobs.

6. The Government acknowledges that the existing imbalance in women’s participation in the labour market in comparison with that of men, “is a
direct result of cultural, religious, economic and historical factors”. The Government also raises the issue of the difficulty of women balancing work and
family responsibilities. The Committee notes the findings of the mission also pointing to the difficulty for women in taking on increasing work
responsibilities, without any decrease in their family responsibilities. Some measures exist, such as a legal requirement for childcare facilities at or near
the workplace, and a reduced working day. They are, however, available only to women, thus reinforcing the assumption that women are solely
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responsible for caring for children. Many women are unable to benefit from the measures because they are often not provided in practice, and also due
to the fact that a large proportion of women are hired under temporary contracts. With respect to awareness raising, the Committee notes that the
Ministry of Labour and Social Affairs has held a number of workshops in labour offices since 2005, on the issue of discrimination, addressing over
1,000 participants, and on “‘women’s labour”, with over 19,000 participants. The Committee requests the Government to continue providing
information on measures taken to improve awareness, access and enforcement of equality and non-discrimination rights and policies, as
well as on protections and benefits aimed at balancing work and family responsibilities. The Committee asks the Government to consider
extending the special measures for workers with children to men as well as women.

7. Noting the findings of the mission regarding the prevalence of discriminatory job advertisements, the Committee asks the Government
to provide information on measures taken or envisaged to prohibit such practice. Further to its 2002 general observation, the Committee
again requests the Government to provide information on measures taken or envisaged to prevent and prohibit sexual harassment in
employment and occupation.

8. Discriminatory laws and regulations. The Government indicates that it has taken steps to involve law makers more closely on the issue of the need
to amend or repeal discriminatory laws and regulations, and that it is constantly seeking the assistance of the social partners and non-governmental
organizations in processes and negotiations that will hopefully lead to the revision of the laws and practices that are in contradiction with the
Convention. However, the Committee notes that none of the provisions to which the Committee has been referring for a number of years, as set out
below, have yet been amended or repealed.

9. The Committee notes the finding of the mission team that there was general acknowledgement that section 1117 of the Civil Code and the
discriminatory provisions in social security regulations need to be repealed. According to the report of the mission, section 1117 of the Civil Code,
which allows a husband to bring a court action preventing his wife from taking up a job or profession, has a negative impact in practice on the ability of
women to enter the workforce. Attempts in the past to have this provision repealed have been unsuccessful and new initiatives have been launched;
however, the report of the mission states further that ‘it remains to be seen whether these initiatives will be successful”. There are also a number of
initiatives under way with the aim of amending the provisions of the social security regulations that favour the husband over the wife in terms of pension
and child benefits, as these provisions give rise to considerable difficulties for women. With respect to the administrative rules restricting the
employment of wives of government employees, the Committee regrets to note that once again the Government has provided no information on this
matter. The Committee also notes that according to the mission report, there appears to be a legal barrier to being hired after the age of 30, thus
impeding women who take career breaks for reasons of maternity or caring for young children from re-entering the labour market. Noting that the
Committee has asked the Government over many years to repeal legal and administrative provisions that are not in conformity with the
Convention, and noting further the urgency expressed by the Conference Committee with respect to this matter, the Committee urges the
Government to repeal the relevant provisions without delay, and to inform the Committee of the concrete steps taken in this regard. Please
also provide information on any legal obstacles to applying for jobs after the age of 30, and on any measures taken or envisaged to amend
or repeal such provisions.

10. With respect to women’s access to the judiciary, from the Government's report, it appears that Decree No. 55080 of 1979 changing the status of
female judges from judicial to administrative, thus preventing them from issuing verdicts, remains in force. The Government stresses, however, that
due to recent reforms in the judiciary, women now occupy a range of judicial positions, including assistant prosecutor, remand judges, adviser to the
court of appeal, adviser to the family court, and judge of guardianship and minors. The Government goes on to note that a new Bill has been
introduced to elevate women as adviser judges in other types of cases, and that granting them full authority ‘is being seriously looked into”. The
Committee notes from the report of the mission that statistics on the number of men and women in the judicial system and their rank have been
requested. The Committee urges the Government to take the necessary measures to ensure that there are no obstacles in law or in practice
to women having access on an equal footing with men to all positions in the judiciary and with the same powers, and asks the Government
to provide details of the measures taken in this regard. Please also provide details of the content and status of the most recent Bill
regarding women in the judiciary that has been introduced, as well as statistics on the number of women and men at each level of the
judiciary.

11. Regarding the obligatory dress code for women and the imposition of sanctions in accordance with the Act on administrative infringements, the
Committee has for a number of years raised concerns that this could have a negative impact on the employment of non-Islamic women in the public
sector. The Committee has also raised similar concerns regarding the disciplinary rules for university and higher education institutes students. In the
absence of any information in the Government’s report on this issue, the Committee urges the Government to provide detailed information
on the manner in which the abovementioned administrative and disciplinary rules regarding the dress code are being applied in practice
with respect to education and employment, including information on the number of violations of the dress code and the sanctions imposed.
The Committee must also again repeat its request for information on the status, contents and objectives of a bill concerning the dress code
that was forwarded to Parliament in 2004.

12. Discrimination on the basis of religion. The Committee notes from the report of the mission that a clear distinction is made in law and practice
between recognized and unrecognized religious minorities. Recognized religious minorities have reserved seats in Parliament, are entitled to apply for
positions in the public sector, and there is a quota system for hiring teachers from recognized religious minorities. However, the report of the mission
goes on to state that the situation with respect to unrecognized religious minorities, and in particular the Baha'i appears to be very serious, “and there is
no indication that the situation will change in the near future”. They cannot apply for public sector positions, and under the circular of the Presidential
High Screening Board, cannot be hired as teachers. The Committee notes the Government's statement that statistics pertaining to the employment of
the Baha'i and other religious and ethnic minorities are not collected “because of the likely misinterpretation such an attempt may cause among the
minorities of Iran”.

13. With reference to the Baha'i, the Committee notes from the report of the mission, that out of a university population of 3.6 million students, the
Government could identify only 23 Baha'i. The mission also learned that the Baha'i are not permitted to attend TVTO training. They have also been
denied their pension entitlement on the express ground of being Baha'i, though the mission was informed that some measures are being taken to
ensure that these pension entitlements are paid. The Committee notes the information from the mission that there appears to be “a general and deeply
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rooted climate of intolerance against the Baha'i that has a negative impact on their equality of opportunity and treatment in education, employment and
occupation”. The Committee also notes the circular referred to by the Special Rapporteur on freedom of religion or belief on increasing the surveillance
of the Baha'i, as well as her reference to an increasing media campaign against the Baha'i faith (Human Rights Council, A/HRC/4/21/Add.1, 8 March
2007, paragraphs 181-183). The Committee is deeply concerned that the climate of intolerance against the Baha’i is a serious obstacle to
their equality of access and opportunities to education, training, employment and occupation, and urges the Government to take active and
effective measures to promote respect and tolerance for unrecognized religious minorities. The Committee urges the Government to ensure
that all circulars or other government communications relating to limiting activities of the Baha’i in education, training, employment or
occupation, are withdrawn without delay, and to take proactive measures to address the existing discrimination against the Baha’i. The
Committee must also reiterate its previous comment on the practice of “gozinesh”, and requests information on this practice, and on the
status of the Bill that had been before Parliament asking for a review of this practice.

14. Ethnic minorities. The Committee had previously requested the Government to provide statistics referred to by the Government on the increasing
number of public sector positions filled by members of ethnic minorities. The Committee welcomes the information provided by the Government on the
number of political positions occupied by ethnic minorities. The Committee notes from the report of the mission that members of ethnic minority groups
are excluded from some positions on the ground of national security. The Committee again asks the Government to provide information on the
employment situation of ethnic minority groups, including the Azeries, the Kurds and the Turks, in particular the statistics on their
employment in the public sector, and information on any efforts taken to ensure equal access and opportunities to education, employment
and occupation for members of these groups. Please also provide information on the positions from which members of ethnic minorities
are excluded on the ground of national security.

15. Dispute settlement and human rights mechanisms. The Committee notes that there are a number of potential avenues for bringing complaints of
discrimination, including the National Commission on Human Rights, the Islamic Commission on Human Rights, Parliamentary Article 98 Commission,
the courts and the dispute settlement boards. The Committee notes that the National Commission on Human Rights was established in December
2005, and is mandated to deal with the rights of minorities. The Committee notes from the report of the mission that there appears to be a lack of
awareness of the various bodies and procedures, and in some cases fear of victimization may be an obstacle to lodging a complaint. The issue of
accessibility of the procedures, in particular for those alleging religious discrimination, was also raised. The Committee requests the Government to
provide information on the number and nature of complaints lodged with the various dispute settlement and human rights bodies and the
courts, including their outcome. The Committee also requests the Government to take measures to raise awareness of the existence and
mandate of the various bodies, and to ensure the accessibility of the procedures for all groups.

16. Social dialogue. The Government in its report stresses its strong commitment for constructive dialogue with the social partners and intensifying its
cooperation with the ILO regarding implementation of the Convention. However, the Committee is concerned that in the context of the present freedom
of association crisis in the country, as described in the report of the technical assistance mission, meaningful social dialogue on these issues at the
national level is not currently possible. The Committee also notes that while some steps have been made towards meeting the objective of bringing the
relevant legislation and practice into line with the Convention, much still remains to be done. The Committee requests the Government to intensify
its efforts to bring its legislation and practice into conformity with the Convention, in order to be able to demonstrate tangible results by
2010.
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Zambia

(Ratification: 1976)
The Committee notes the Government's report.

Article 2, paragraph 3. Age of completion of compulsory schooling. The Committee had previously observed that basic education is not compulsory in
Zambia, but once a child is enrolled, attendance at school is compulsory. It had noted the International Trade Union Confederation’s (ITUC) allegation
that 25 per cent of primary-school age children do not receive any schooling and that in 1999 less than 29 per cent of children reached the secondary
school level. It had requested the Government to provide information on the situation of children who were not enrolled in school and therefore were not
obliged to attend school, and to indicate what measures were taken or envisaged to ensure that these children were not admitted to employment or
work in any occupation below 15 years of age.

The Committee notes the Government's information that it is making tremendous efforts to ensure that the minimum age for admission to
employment is not less than the minimum age of completion of compulsory schooling. It notes the Government's statement that primary education has
been declared free and there is current political commitment to gradually expand free education to grade 12. In addition, a number of bursary schemes
for orphaned and vulnerable children are in place, and the Ministry of Education has instituted a return to school policy for pregnant teenage girls.
Moreover, the Government is providing skills training to children being withdrawn from the streets as well as from child labour. The Committee also
notes that, according to the information available at the Office, in 2005 the Government of Zambia continued to implement its universal primary
education programme called the “Basic Education Sub-Sector Investment Programme” (BESSIP), which specifically targets working children. The
Committee welcomes the measures adopted by the Government. It encourages the Government to continue taking measures to increase school
attendance - including through the introduction of compulsory schooling - and to reduce school drop-outs, so as to prevent the
engagement of these children in child labour. It requests the Government to continue providing information on measures taken to this end
and results achieved. The Committee also requests the Government to provide statistical information on attendance and drop-out rates at
school.

Part V of the report form. Application of the Convention in practice. The Committee had previously noted the ITUC's allegation that child labour in
Zambia is almost non-existent in the formal economy. However, children are reported to work in the unregulated economy, often in dangerous or
harmful work. According to the ITUC, children are mostly found in agriculture, domestic service, small-scale mining operations, stone crushing and

pottery.

The Committee notes the Government'’s information that the first child labour survey was carried out by the Zambian Government in 1999. It indicated
that over half a million children were working. Agriculture accounted for over 80 per cent of these children, but children were also found working in
fisheries, domestic labour, the urban informal sector (transport and small workshops), mining and quarrying. With regard to agriculture, children were
primarily found working on smallholder farms as family labourers, but also in large-scale farming operations. It also notes the Government's information
that it is currently finishing its first National Labour Force Survey, which will include child labour and serve to update the 1999 survey. The Committee
also notes the Government's information that extracts from the inspection section within the Ministry of Labour and Social Security have not yet been
comprehensively documented since the child labour component was only recently introduced in the integrated inspection form. However, with the
support of ILO/IPEC, cases of working children have been detected and a number of these children have been withdrawn from labour. In particular,
under the Capacity Building Project (CBP), 3,643 children were found working, of which 2,017 were withdrawn and 1,626 prevented. During the
Baseline Survey of Child Labour Prevalence in Commercial Agriculture (COMAGRIC project), 1,542 children were found working, of which 699 were
withdrawn and 1,411 prevented. The Committee takes due note of this information. It nevertheless observes that a large number of children under the
age of 15 continue to work in the informal economy.The Committee strongly encourages the Government to renew its efforts to progressively
improve this situation. It also requests the Government to supply a copy of the National Labour Force Survey, as well as extracts from the
reports of inspection services, when available, information on the number and nature of contraventions reported and penalties applied.

The Committee is also addressing a direct request to the Government concerning certain other points.
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Croatia

(Ratification: 1991)

1. The Committee recalls the grave concerns it expressed in its observation in 2005 regarding the application of the Convention in Croatia and, in
particular, the situation at the Salonit-Vranjic factory site. It also recalls the discussion that took place at the Conference Committee in June 2006 and
that the Conference Committee, in its conclusions, invited the Government to accept, as a matter of urgency, a high-level direct contacts mission with a
view to verifying the situation “in situ” and to follow up on this case. The Committee notes that the Government accepted this invitation.

2. The Committee is in receipt of the report of the high-level direct contacts mission (the mission) undertaken by the Office from 2 to 6 April 2007 in
Croatia as a follow-up to the conclusions of the Conference Committee in June 2006. It notes that the purpose of the mission was to review the national
situation regarding activities involving exposure of workers to asbestos in the course of work; to seek information regarding past and present exposure
of workers to asbestos at the Salonit-Vranjic factory site and on past and present pollution of the general environment by asbestos released therefrom;
and to review the measures taken and envisaged in both law and practice for an effective application of the Convention including, in particular, the
measures taken to consult with the social partners on such measures.

3. In addition to the reports submitted by the Government in 2006 and the communications submitted by the Association of the Workers Affected by
Asbestosis, Vranjic (the Association), the Committee has examined the report of the mission, the numerous written documents and other material
made available to the mission by the Government and government officials, organizations representing workers occupationally exposed to asbestos, in
particular at the Salonit-Vranjic factory and the Association, as well as the conclusions of the mission.

4. The Committee welcomes the fact that the mission could be efficiently carried out in full cooperation with the Government and all relevant line
ministries, in particular the Ministry of Economy, Labour and Entrepreneurship (MELE) and the social partners, and that arrangements were made to
facilitate the meetings between the members of the mission and other relevant stakeholders including, in particular, workers occupationally exposed to
asbestos, inter alia, at the Salonit-Vranjic factory site.

5. The Committee notes that, according to statements made in the context of the mission, the Government's ambition is to ensure the full application
of Convention No. 162, as well as to align Croatia’s legislation with the requirements of the acquis communautaire. The Government recognizes that
there is a need to review the provisions on health protection, employment and social protection, and to build institutional and other capacities to be able
to do so. The Government also shares the view that it is urgent to find a solution to the problems of the Salonit-Vranjic workers, in particular with regard
to pension rights and the resolution of their claims for compensation, including a mechanism to provide funds for the settiement of those claims, as
Salonit-Vranjic has gone bankrupt, and that the claims of the workers at the factory would have to be paid from the state budget, as Salonit-Vranjic had
formerly been a state-owned company. The Committee also notes the Government's statement that, while its aim is to obtain the best possible
pensions for all the workers and not only those suffering from asbestos-related diseases, any such solutions depend on clearance from the Ministry of
Finance. Against this background, the Committee particularly welcomes MELE’s undertaking at the conclusion of the mission, to consider whether
current financial decisions could be reconsidered so as to make financial provision for the resolution of these issues, and that MELE invited the other
ministries concerned to do the same. The Committee also welcomes the undertaking by MELE to give further consideration to a possible partial
solution to this urgent and serious problem.

6. The Committee deeply regrets, however, that it is not in a position to verify whether these intentions have been translated into concrete action and
to carry out a detailed examination of the issues raised in its 2005 observation as the Government has not, as requested, submitted any report to the
ILO on the action taken by it since the mission. Against this background, the Committee strongly urges the Government to make immediate
efforts to take the actions and measures detailed in the conclusions of the mission, and to give top priority to resolving the cases of
workers suffering from asbestosis and other related diseases. It is imperative to allocate the necessary personnel and financial resources
so that the various measures can be effectively implemented. The conclusions of the mission, in their relevant parts, are reproduced below.

Legislative provisions pending

The mission was informed that the following legislative provisions concerning the diagnostic, medical care and reimbursement claims of those
suffering from diseases caused by asbestos were pending and had not yet been submitted to the Croatian ECOSOC and Parliament:

(@) Draft Law on mandatory health-care oversight of workers professionally exposed to asbestos. This draft legislation proposes a methodology for
follow-up on the medical status of workers exposed to asbestos, a board for follow-up of these cases and another board responsible for the
implementation of the diagnostic procedure.

(b)  Draft Rules on health-care oversight of workers professionally exposed to asbestos and the diagnostic criteria for determining a list of
professional diseases caused by asbestos (important issue of concern: the criteria used for diagnosis).

(c) Draft Law on reimbursement of the insurance claims of workers professionally exposed to asbestos. This draft Law will regulate the recognition
of claims by workers for diseases caused by asbestos, the procedure to be followed and the body responsible for administering claims. The draft Law
will also provide for an alternative dispute settlement mechanism that will be more expeditious and will allow for out-of-court settlement in respect of
claims filed by workers occupationally exposed to asbestos.

(d) Draft Law on conditions for acquiring the right to an old-age pension for employees who are professionally exposed to asbestos. This draft sets
out special conditions for acquiring an old age pension in the case of workers who have been exposed to or who have became ill from asbestos and
whose employment has been terminated due to redundancies or as a result of the closure of the business due to the ban on asbestos.
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(e) Draft Regulation on the manner and procedures for managing waste containing asbestos.
Legislative measures

The mission was informed that the above five proposed legislative measures were pending due to budgetary constraints or were awaiting budgetary
analysis. The mission noted that the legislative approach taken is fragmented, instead of being a single integrated legislative framework. This might
make it difficult for the workers concerned to know and understand each of these legislative texts. However, the mission was aware that these various
texts have been under discussion for some time. The mission proposed that the legislative texts should include provisions on sanctions to enhance
enforcement and should also contain expedited and affordable appeal procedures.

The mission considered that the various legislative measures were long overdue and that it was now urgent to take them forward based on tripartite
consultation and that they should be submitted to Parliament without delay. Failure to implement these measures would fall short of full compliance
with Convention No. 162 by Croatia and leave unprotected the workers who have been exposed to asbestos, many of whom have already died, are
dying or ill. The five pending legislative provisions have been discussed and promised for a long time and they can no longer be delayed. These
measures need to be taken this year (2007) (they were promised last year). Justice delayed is justice denied.

Institutional measures

The mission met and discussed with all the relevant line ministries and they were all very forthcoming with information. The mission was also aware
that working groups and coordination bodies have been set up in the past to take forward various legislative and practical measures. The mission
remained, however, concerned by what continued to be major gaps in coordination, both within ministries and between them. This probably reflected
competencies and institutional issues which needed to be addressed. Reporting of occupational diseases has been a major and important area where
the consequences of this lack of clear lines of authority or reporting have had a major impact, particularly on the lives of individuals. It is now urgent
that there be put in place clear and transparent criteria for diagnosing occupational diseases and clear lines of reporting of occupational diseases from
the enterprise via the local and on to the national level. The absence of clarity in this area has had an irreparable impact on the reliability of data and
statistics concerning persons affected by asbestos-related diseases. The mission did not meet the Ministry of Finance, a key ministry for taking forward
almost all of these measures which could avoid or reduce the delay currently being experienced. The mission, however, also understood that it is also
an issue of priority for each of the line ministries concerned in the allocation of their own resources.

Urgent measures for workers affected by asbestos at Salonit-Vranjic and Azbest

The mission had the opportunity to visit the site of the Salonit-Vranjic factory and to benefit from a first-hand view of the current conditions prevailing,
as well as information on the working methods and procedures of the factory when it was operational. The mission’s assessment is that, in view of the
working methods of the factory, there is no room for doubt that the workers of that factory have been exposed to asbestos and that their disease is
occupational. Considering that the age group of many of the workers affected by asbestosis today is above 50 and most of them had worked for more
than 25 years in plants producing asbestos products, that they are ill, that the companies they have worked for have been closed or gone bankrupt,
that most of them have not been able to benefit from an invalidity pension under the applicable legislation, and that every day their health situation
further deteriorates, it has become not only urgent but also imperative that action be taken without delay to ensure that these workers benefit from
appropriate care and protection, as well as compensation. The mission urged the Government to take action without delay, particularly since the
workers who currently benefit from contracts with the Environment Fund are expected to cease receiving further benefits at the end of April 2007. It is
now urgent that the draft Law on conditions for acquiring the right to old-age pensions for employees who have been professionally exposed to
asbestos are submitted to ECOSOC and subsequently to Parliament for adoption. The mission considered this to be the first action to be prioritized. An
alternative would be the urgent adoption of a special decree providing for the specific situation of the workers concerned.

The mission also recommended that action be stepped up as a matter of urgency to decontaminate the premises and to rehabilitate them prior to
their use for any other activity, so that workers who are employed in those premises can benefit from a safe and healthy working environment. The
mission also emphasized the urgency in view of the asbestos waste stored on the site and its impact more generally on the environment and the
community living in the area. This measure should also be applicable to all other sites where asbestos products have been produced and other waste
disposal sites where asbestos products have been deposited.

Judicial measures

Paying due regard to the principle of the separation of powers and the independence of the judiciary as essential for the rule of law, it is nonetheless
important that legal claims for asbestos-related diseases be heard expeditiously and judicial decisions handed down in a timely manner. The situation
of these workers does not permit lengthy hearings. It is for this reason that the mission also recommended that the adoption of the draft Law on
reimbursement of the insurance claims of workers professionally exposed to asbestos be prioritized.

Preventive measures

In more general terms, the mission also highlighted the importance of prevention and the need for a comprehensive safety and health prevention
plan. The mission recommended the adoption of a national policy on OSH on the basis of the ILO Promotional Framework for Occupational Safety and
Health Convention, 2006 (No. 187). More specifically, in the case of asbestos, an awareness-raising campaign should be launched targeting workers in
sectors where asbestos products may be encountered, in particular, the construction, ship repair, ship scrapping and port sectors. The Office for Social
Partnership should play a key role in this area, as well as in the adoption of the national policy on OSH. This would allow for the involvement of
employers’ and workers’ organizations in promoting OSH.

ILO action
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The International Labour Office remains ready and willing to continue to assist the Government to comply fully with Convention No. 162 and, more
specifically, in implementing the various measures referred to above. It is willing to provide technical assistance concerning legislative reviews, training
and capacity building for the tripartite constituents in the field of OSH and, in particular, as regards Convention No. 162. In the latter area, the training
would cover criteria for determining occupational disease caused by asbestos in line with the most up to date ILO guidelines in the field. The ILO Office
in Budapest would continue to be in close cooperation with the Government.

7. The Committee hopes that the Government will take the necessary measures to give effect to the recommendations made by the
mission and to ensure full compliance with the Convention.

[The Government is asked to supply full particulars to the Conference at its 97th Session and to reply in detail to the present comments in 2008.]
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United Kingdom

(Ratification: 2001)

Further to its previous direct request, the Committee notes the observations submitted in 2005 by the Trades Union Congress (TUC) in relation to the
first report communicated by the Government of the United Kingdom on the application of the Convention. These observations have been transmitted
to the Government for any comments it wished to make. In the absence of a reply, the Committee draws the Government's attention to the following
points.

Article 1, paragraphs 2 and 3 of the Convention. Commercial maritime fishing. Whilst recognizing that the United Kingdom has implemented EC
Directive 2000/34, the TUC noted that this Convention has not been applied to commercial maritime fishing. The TUC considered that the consultations
held on the implementation of EC Directive 2000/34 with national fishing federations were not sufficient, since they only represented skippers or fishing
vessel owners. In its view, it was not sustainable to argue that the Convention needs not be applied to commercial maritime fishing because there is an
EC Directive making provisions for those employed in the fishing industry.

The Committee points out that, according to the Convention, the competent authority shall apply the provisions of this Convention to commercial
maritime fishing to the extent it deems practicable, after consulting the representative organizations of fishing vessel owners and fishers. The
Committee requests the Government to indicate: (i) whether consultations on the subject have been held with the representative
organizations of both fishing vessel owners and fishers; and (ii) if so, whether the application of the provisions of the Convention to
commercial maritime fishing was deemed impracticable.

Article 2, subparagraph (d). Definition of “seafarer”. The TUC indicated that persons undergoing training on a sail training vessel and persons who
have no emergency safety responsibilities on a sail training vessel are not defined as seafarers and are thus exempt from the Merchant Shipping
(Hours of Work) Regulations 2002. The TUC found the exclusion of such persons unacceptable.

The Committee recalls that the Convention applies to every seagoing ship, whether publicly or privately owned, which is registered in the territory of
any Member for which the Convention is in force and is ordinarily engaged in commercial maritime operations (Article 1, paragraph 1). In the event of
doubt as to whether or not any ships are to be regarded as engaged in commercial maritime operations for the purpose of the Convention, the question
shall be determined by the competent authority after consulting the organizations of shipowners and seafarers concerned (Article 1, paragraph 3). The
Committee asks the Government to indicate, whether or not it considers sail training vessels as ordinarily engaged in commercial maritime
operations, and whether the organizations of shipowners and seafarers concerned have been consulted before such determination has
been made.

Article 2, subparagraph (e). Definition of “shipowner”. The TUC referred to the rationale for not defining the term “shipowner” in the Hours of Work
Regulations and instead making specific reference to the “employer”, namely that the shipowner may not necessarily have direct responsibility for the
employment of some or all of the seafarers engaged on a ship and may therefore not be in a position to control their hours of work or rest. The TUC
pointed out that provision for this concern is made in the Convention, in that reference is made both to “the owner of the ship” and “any other
organization or person, such as the manager or bareboat charterer, who has assumed the responsibility for the operation of the ship from the
shipowner”. The TUC cautioned that the absence of reference to the term “shipowner” has the potential to remove responsibility from the owner of the
ship.

The Committee notes that, while the term “shipowner” is not used in the Hours of Work Regulations, its section 2 defines, in addition to the word
“‘employer’, the term “company” in the manner provided for under Article 2, subparagraph (e). According to section 4 of the Regulations, it shall be the
duty of a company, an employer of a seafarer and a ship master to ensure that a seafarer is provided with at least the minimum hours of rest.

Article 4. Normal working hours’ standard for seafarers. The TUC contested the assertion of the Government that it was not required to apply Article 4
through national legislation. This Article was particularly important because seafarers should have no less rights than other workers, in that their normal
working hours should be based on an eight-hour day with one day of rest per week and rest on public holidays (i.e. 48 hours per week). The TUC
further noted that Article 4 may also have implications for the enforcement of the statutory minimum paid annual leave regulation.

The Committee points out that, according to this Article of the Convention, ratifying Members acknowledge that the normal working hours’ standard
for seafarers, like that for other workers, shall be based on an eight-hour day with one day of rest per week and rest on public holidays. While the
Committee considers that this Article does not necessarily call for legislative measures laying down the normal working hours of seafarers,
it requests the Government to indicate by what means it is ensured that the admissible minimum of ten hours of rest per day and 77 hours
of rest per week retains an exceptional character.

Article 5, paragraphs 1 and 2. Minimum hours of rest. Considering that the phrases ‘“in any 24-hour period” and “in any 7-day period” used in the
Convention were key to the proper enforcement of the rest period regulations, the TUC criticized that the Government had not yet provided any
operational guidance to shipowners or trade unions as to the proper interpretation of these regulations, which was compromising their application and
enforcement. The Committee asks the Government to indicate supporting measures taken or envisaged to ensure a proper understanding of
the relevant regulations and facilitate the application of the fixed limits on hours of rest in practice.

Article 5, paragraph 5. Safeguard. The TUC found that, in the absence of a collective agreement or arbitration award, no provision was m