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SUMMARY

Executive summary: This document explains the approach taken by tk@&lspartners in
preparation for this meeting

Action to be taken:  Paragraphs

Related documents: Annexes 1 and 2 of this document

1. This document is submitted following the deaisiof the eighth session of the Joint
IMO/ILO Ad Hoc Expert Working Group on liability @hcompensation regarding claims
for death, personal injury and abandonment of seafdo request the social partners to
meet and produce a joint proposal to progress éleldpment of longer-term sustainable
solutions to address the problems of liability asaimpensation regarding claims for
death, personal injury and abandonment of seafarers

General comments

2. The social partners met for a two-day meeting based their discussions around a
US/UK non-paper produced to assist the deliberatiés a result two annotated papers
have been produced which are annexed to this dotume

Annex 1

Proposal for the text for regulation on shipowneieility and the associated financial
security and

Annex 2

Proposal for the text of a draft instrument on ph@vision of financial security in case of
abandonment of seafarers

3. A number of earlier concerns were discussedhaweé been resolved, however, there are
still a few areas of difference which are explainedore detail immediately below.



Personal injury to or death of crewmembers

The Shipowners believe there is a legal need te tato account requirements of different
countries national legislation and therefore bdighat it is necessary to include words that
convey that shipowners obligations under the draftrument will arise when there is a legal
liability to pay a claim and would therefore like see inclusion of the term legally valid and
agreed in paragraph 2 . It would be helpful tangaview from the Secretariat on this matter.

With regard to paragraph 2a The Shipowners belibgee should also be included a provision
that shipowners are not put under pressure to @geyment that is more than is due.

With regard to paragraph 2C The Shipowners beltaeee may need to be some redrafting of
this paragraph to clarify its meaning.

The Shipowners also believe it is important to tiieeword “may” in the text of Guideline B 4.2
as this is guideline text.

With regard to paragraph 4 the Shipowners can stpp®views expressed in the paper however
consideration needs to be given as to how suckeniito be given.

With regard to paragraph 5 the seafarers have sooghclude the text in the square brackets but
the shipowners do not wish to have this in the. text

Abandonment of crewmembers

The Shipowners group believe there are a couplpooits that need clarification from their
perspective. The first is the issue of double mdity where it would be helpful to hear from the
governments specifically what they mean by thisdirag.

The shipowners also think it is important to maimtie concept of substantial equivalence to be
specifically in the context of the instrument.

If the text is included in the MLC then the Shipaxs will accept the tonnage requirements of
the convention, however they would seek a requirgnoé 500 gt if this is a stand alone
instrument.

The shipowners are unable to comment on behalheffishing vessel owners and therefore
would prefer all references to fishing vesselsdallscussed with their representatives directly at
the meeting.

There are a number of questions regarding thenssuaf certification or/and attestation that the
Shipowners would like clarification on during theeating. Governments are requested to
consider this issue prior to the meeting. Thigagicularly true for paragraphs 8 and 9 of annex
2.

The issue of outstanding “entitlements” without goform of limit of liability and how this can

be covered is still of major concern to the ShipemnHowever they have agreed to discuss at a
senior level and will advise their social partneith regard to the outcome prior to the meeting.
Assistance from governments on this may be requoetbtermine what this may comprise of at
the meeting. In addition the Shipowners are corexdrto ensure that financial security is
available to cover this liability and would welcorattendance at the meeting by the Commercial
insurers with whom the governments have been disagishis matter since the last meeting.
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Action requested of the Group

4. The Group is invited to take into account thepmsals contained in the annexes and the
comments provided in this paper.



Annex 1

Regulation 4.2 Shipowners' Liability (No change ofitle)
Standard A 4.2.1 Shipowners' Liability (Previous Sandard A 4.2)
Standard A 4.2.2 Financial Security (New, as provied below)

1. [A shipowner shall be liable for and pay comgeios in respect of the death, illness and
injury of a seafarer in accordance with the terrhsanditions of the seafarers employment
agreement or contract.]

Both Social Partners consider this paragraph may baperfluous and seek guidance as to
whether it is necessary to include. (See MLC Reg.Band Standard A4.2.1b).

2. National laws and regulations shall provide thatthe financial security to assure
compensation as required by Standard A4.2.1, paragph 1(b), for [legally valid and
agreed] claims shall provide that:

(&) The contractual compensation where set out inhe seafarer's employment agreement
and without prejudice to (c) below, shall be paidn full and without delay; there shall be no
pressure to accept a payment less than the contraetli amount.

(b)Where the [nature] of the long term disability d a seafarer makes it difficult to assess
the full compensation to which the seafarer may bentitled, an interim payment shall be
made to the seafarer so as to avoid undue hardship.

(c) In accordance with Regulation 4.2, paragraph 2the seafarer shall receive payment
without prejudice to other legal rights, but such @myment may be offset against any
damages resulting from any non-contractual claim asing from the same incident;

The Social Partners agreed that the provisions metUK/US non-paper would benefit from
some further expansion as above. However, thereswoae significant point of difference
where the Shipowners felt it necessary to inclutie text ‘legally valid and agreed’ in square
brackets. The Seafarers could not accept this wagjithey considered that this would cause
delays in the payment of compensation. The intentleehind the word ‘nature’ was considered
important by both Social Partners however it wasegtioned as to whether a more appropriate
word could be found.

3. Any claim for compensation under Standard A.M4pgaragraph 1(b) may be brought directly
[by the seafarer, their next of k|n or deS|gnatecbenef|C|ary] agalnst the provider of the
flnanC|aI security vely PRy

The Social Partners preferred option was to retalme first sentence. For avoidance of doubt
both Social Partners considered it helpful to outé who can bring such a claim but have left
this in square brackets for further consideratiorf the correct terms by the Secretariat

4. The seafarer shall receive prior notification if the financial security is to be cancelled and
be notified immediately if it is not to be renewed;

Both Social Partners thought this would be a necagsaddition
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5. [The financial security shall provide for the paymat of all claims under this Standard
arising during the period for which the certificate is valid]

There is a difference in opinion amongst the SocRértners. The Seafarers wish to add this
text to remain whereas the Shipowners would nohte it

6. Members shall ensure that ships flying theig ftarry on board a certificate issued by the
financial security provider. The certificate shéik posted in a prominent position in the
seafarers’ accommodation. (Where more than on@&diahsecurity provider provides cover, a
certificate from each provider shall be carriedooard).

Same as per UK/US point 4.

7. The certificate shall include details of the:

a. Name of the ship

b. Port of registry of the ship

c. Call sign of the ship

d. IMO number of the ship

e. Nameand contact detailsof the providers of the financial security

f. Place of business of the providsof the financial security

g. Name-e+-namesf the shipowner

h. Period of validity of the financial security.

i. [An attestation that the financial security meets tle requirements of this standard.]

Minor amendments to para 7 have been made by thei@d artners to assist in the process.
However subpara (i) is proposed by the Seafarersfimther discussion in the meeting.

Guideline B 4.2, new paragraph Mdtwithstanding] [Without prejudice] to each Member’s
national laws and regulations, the parties to tignpent of a contractual clainsHould] [may]
use the Model

Receipt and Release Form (attach as an appendimrddel form from Assembly Resolution A.
931 (22) on claims for personal injury to or deatlseafarers adopted on 29 November 2001).

Both Social Partners seek clarification as to thetént of the term ‘Without prejudice’ and
whether this was to harmonize with the MLC. ‘NotWwgtanding’ is suggested by the Seafarers
as an alternative. The Shipowners believe the wtrthy” should be used given that this is a
guideline. The Seafarers believe it is importantretain “should”.
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Annex 2
Proposal for the text of a draft instrument
Provision of financial security in case of abandonent of seafarers

NOTE: Text that igtalicized would not be included if the draft instrument msthe form of a
Standard and Guideline that would be an amendméahttMaritime Labour Convention, 2006.

Objectives and general principles

1. This [instrument] establishes requirements tsuem the provision of an adequate financial
security system for seafarers in cases of abandanme

2. The provisions in this [instrument] are not nmded to be exclusive or to prejudice any other
available rights, claims or remedies that may &ksavailable to compensate seafarers who are
abandoned. They are, in addition, without prejudicethe principle that the same set of
circumstances should not be the subject of a daotdemnity.

Both Social Partners would welcome clarification dhe wording of this paragraph and in
particular the reference to double indemnity.

3. A Party which is not in a position to implem#r rights and principles in the manner set out
in this [instrument] may, unless expressly providdgberwise in this [instrument], implement
them through provisions in its laws and regulatimrsother measures which are substantially
equivalent to the provisions of this [instrumemny law, regulation, collective agreement or
other implementing measure shall be considerecetsubstantially equivalemh the context of
this instrument if the Party satisfies itself that:

Both Social Partners propose the additional textbiold for consistency with the MLC.

(a) it is conducive to the full achievement of general object and purpose of the provision or
provisions in this [instrument], and

(b) it gives effect to the provision or provisiooisthis [instrument].
Definition and scope

1. For the purposes of this instrument and unlessiged otherwise in particular provisions, the
term:

(a) shipownermeans the owner of the ship or another organimatio person, such as the manager,
agent or bareboat charterer, who has assumed theamsibility for the operation of the ship from the
owner and who, on assuming such responsibility, bgseed to take over the duties and
responsibilities imposed on shipowners in accoréawith this-Cenventiomstrument , regardless
of whether any other organization or persons fudértain of the duties or responsibilities on béhal
of the shipowner;

Both Social Partners think the bolded text would bwre correct.

(b) seafaremeans any person who is employed or engaged desworany capacity on board a ship to
which this [instrument] applies;
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(c) ship means a ship other than one which navigates exellysin inland waters or waters
within, or closely adjacent to, sheltered watersaogas where port regulations apply;

(d) requirements of the Conventioneans the requirements of the Maritime Labour @atign,
2006;

(e) seafarers’ employment agreemenmhich includes both a contract of employment ariitles
of agreement, means a seafarers’ employment agreeztnaforming to the requirements of the
Maritime Labour Conventigr2006;

The Social Partners seek guidance from the Secretaim relation to points d, e and f with
regard to the possible implications of cross refeceng international organizations and
conventions within another instrument.

2. This [instrument] applies to all ships of greatkan [200 /500300 Gross Tonnage], whether
publicly or privately owned, that are ordinarily @aged in commercial activities.

This issue would be non-existent if the text wentad the MLC as we would keep to the articles
of the convention. The seafarers believe the flehiy referred to in Article 2 of the MLC
refers to ships of less than 200 GT and not engagedhternational voyages. However this is
not the view of the shipowners if this goes intst@nd alone instrument.

3. This [instrument] does not apply to ships ofditenal build such as dhows and junks and

warshlps or naval aUX|I|ar|es—(epm—$B—engaged—m4|shmg—epm—s+m+lappwsultBNess
hip

The Shipowners cannot negotiate on behalf of fishivessel owners and therefore this will
need to be referred to them at the meeting. Howedwath parties agree that the other text is
non MLC text and should be deleted

4. Except as expressly provided otherwtbeés [instrument] applies to all seafarets.

This is to be consistent with MLC article I11.2.

5. Each Party shall implement its responsibilities under this [instrument] in such a way as to ensure that
the ships that fly the flag of any State that has not ratified this [instrument] do not receive more
favourable treatment than the ships that fly the flag of any State that has ratified it.

* The Social Partners agree that the issue of othpersons on board may need to be
considered and clarified.

The Standard
1. Each Party shall ensure that a financial secwystem meeting the requirements of this
Standard is in place for ships flying its flag.

2. The financial security system shall provide dliraccess, sufficient coverage and expedited
financial assistance, in accordance with this Steshdto any abandoned seafarer who was
employed or engaged or working in any capacity ashi@ flying [its flag] the flag of the
Party].

The Social Partners would welcome clarification fiothe Secretariat as to whether the flag
terminology is correct.



3. For the purposes of this Standard, a seafasdr st deemed to have been abandoned where,
in violation of the requirements of the Conventionthe terms of the seafarers’ employment
agreement, the shipowner:

(a) is unable or unwilling to cover the cost of #eafarer’s repatriation; or
(b) has left the seafarer without the necessaryteaance and support; or
(c) has otherwise unilaterally severed their tigh & seafarer.

4. For the purposes of this Standard, the necessamytenance and support of seafarers while
abandoned shall include: adequate food, clothiogpramodation, necessary medical care and
other reasonable costs or charges arising fromtthadonment.

5. Each Party shall ensure that the financial sgcsystem is operating in compliance with the
requirements of this Standard and that seafareed| @hips flying its flag are covered by such a
system. [t may also verify that seafarers on ships callingts ports, in the normal course of

business or for operational reasons, are similaclyvered by an adequate financial security
system.]

The Social Partners question whether this text afehe most appropriate way of addressing
the Port State control issues covered in title Stloé MLC.

6. Each Party shall require ships that fly its flagd are engaged in international voyages] to
carry an Abandonment Security Certificate certifythat the seafarers on the ship concerned are
covered by a financial security system complyinthwine requirements of this Standard.

The Social Partners consider the issue of certifiea and what constitutes international
voyages is addressed in MLC Regulation 5.1.3 anér¢hneeds to be consistency between the
two especially for vessels flying the flag of a m&en and operating from the port or ports in
another country.

7. [The Abandonment Security Certificate shall $gued to a ship on behalf of the competent
authority for a period not exceeding five yearse Tdompetent authority may either issue the
Abandonment Security Certificate directly or autherany other entity to do so in a manner
satisfactory to the competent authority.

8. A copy of the current valid Abandonment Secufitgrtificate shall be deposited with the
authorities who keep the record of the ship's tggend shall be [made available in accordance
with national laws and regulations, upon requestsdafarers, flag State inspectors, authorized
officers in port States, and shipowners' and seefarepresentatives][[provided, when required,
to the port State].

The Shipowners would like clarification from the Gernments on points7, 8 and 9.

9. A Party-mayshall fulfil the certification requirements of this Sthard by issuing individual
Abandonment Security Certificates bearing the paldrs of each ship or, alternativelty—may
shall issue an Abandonment Security Certificate appledbl all ships flying its flag, [where
appropriate.]

The Social Partners understand that this is an eth/ or option. Clarification on what is
meant by ‘where appropriate’ would be helpful.
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10. A valid Abandonment Security Certificate sHadl accepted by other States Party as prima
facie evidence that the ship is in compliance th#nrequirements of this Standard.

The Shipowners were concerned that this paragrapioslid be consistent with paragraph 5.

11. [The Abandonment Security Certificate shalldoawn up in the form corresponding to the
models given in Appendix xX. ] [The Abandonment @&y Certificate shall contain the

information required in Appendix xX]. It shall be English or accompanied by an English
translation.

12. The Abandonment Security Certificate shall lwstgd in a prominent position in the
seafarers’ accommodation.

13. The Abandonment Security Certificate shall ldvawn by the competent authority if there
is evidence that the ship concerned does not comifitythe requirements of this Standard.]

1. Assistance provided by the financial securitgtesn shall be granted promptly upon request
made by or on behalf of the seafarer concernedsapgorted by the necessary justification of
entitlement in accordance with paragraph 3 above.

2. Assistance provided by the financial securitstem shall be sufficient to cover the following:
(a) [outstanding entitlements of the seafarerudicig [three][four] months of accrued wages,]

This point is still of concern to the Shipowners,hev are reviewing their position and will
feedback as appropriate to their Social Partnerqrito the meeting.

(b) all expenses reasonably incurred by the seafameluding the cost of repatriation by
appropriate and expeditis means (normally by air) and transport of perseffakts,

(c) the cost of necessary maintenance and suppomt the act or omission constituting
abandonment until the seafarer’s arrival at thein@son of repatriation.

3. For the purposes of this Standard, the repmtniabf the seafarers shall be provided by
appropriate and expeditious means, normally by amg include provision for food and
accommodation of the seafarers from the time ofiteathe ship until arrival at the—place of
repatriationseafarers home necessary medical care, passage and transppdradnal effects
and any other reasonable costs or charges arigingthe abandonment.

The Social Partners agree for the avoidance of dotiat the place of repatriation should be
the seafarer’'s home.

4. Each Party shall give due consideration to impletimgn its responsibilities under this
Standard in the manner provided for in the Guidelolow.

The Guideline
1. The financial security system required by then8ard may be in the form of a social security
scheme or insurance or a national fund or othell@irmrrangements.

2. In implementation of paragraph 1 of the Standdrtime is needed to check the validity of
certain aspects of the seafarer's request, thisuldhoot prevent the seafarer or their
representative from immediately receiving such péithe assistance requested as is recognized
as justified.
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Appendix xX
[Model form for] [Mandatory Content of] an Abandonm ent Security Certificate

name of the ship;

port of registry of the ship;

call sign of the ship;

IMO Number of the ship;

name and address of the provider of the findseieurity;

contact details of the persons or entity resjpbegor handling seafarers’ requests for
relief;

name of the shipowner;

period of validity of the financial security;@&n

an attestation that the financial security méstsequirements of the Standard.

ok wNE

© o~

Alternatively, a model certificate could be adoptabhng the lines of the existing IMO
certificates submitted to the 7th Session.



