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Preface

In the last few years, several countries haveestaid reform their labour inspection
systems. In particular, the labour inspection syste Italy has undergone substantial
changes. It had to adapt to the economic and sticcaimstances characterised by changes
in the labour market and in the employment relaimn and it had to respond in a more
efficient way by ensuring compliance through preéwenmeasures, advice and detection
of labour legislation infractions.

Mr Mario Fasani, Labour Administration/Inspectiorifi€er, in this comprehensive
study, deals with the various aspects of the labospection reform in Italy. Among
others, the author looks at the changes in theulalispection legislation, the re-
organisation of the labour administration system, pgurpose of labour inspection services
today, how labour inspectors ensure compliance Vebour legislation, the nature of
sanctions and remedies, the way labour inspecedpsto improve labour legislation, the
issues that labour inspection services overseantie modern principles to guide labour
inspection, the “new” obligations that labour insjees have, including their powers; and
how a labour inspection visit is performed, howdabinspection cooperates with other
administrative units and the role social partnday in improving the delivery of labour
inspection services. These and many other aspelabaur inspection are analysed in this
study.

The hope is that this study would be of a usefatireg for labour administrators and
inspectors, workers and employers.

Special thanks go to Ms Caroline Augée and Ms An@gi&kepe for their assistance in
editing and formatting this document.

Giuseppe Casale
Director
Labour Administration and
Inspection Programme
(LAB/ADMIN)
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1.

The International Framework

The importance of labour inspection, as an indispble institution of social policy,
has always been recognised internationally. Lakbospection has been high on the
International Labour Organization (ILO) agenda sirthe Organization was founded in
1919.

In this section, we will give an overview of the sbhaelevant Conventions and
Recommendations related to labour inspection whae had significant impacts in the
Italian legislation on this matter, namely: Recomuaegtion Nos. 5, 20, and Conventions
Nos. 81, 129 and 150 (the latter for some speatfjzects)

Recommendation No. 5 of 1919 on “health servicasti Recommendation No. 20 of
1923 on the “General Principles for the Organisatd Systems of Inspection to Secure
the Enforcement of the Laws and Regulations foRtaection of the Workers” were two
of very first ILO instruments on this topic. Thealpeit in a nonbinding form, contained
several basic principles of modern labour inspectigstems. Later in the years the ILO
adopted Convention No. 81on Labour Inspection dustry and Commerce in 1947 and in
1969 its twin Convention No. 129 on Labour Inspattin Agriculturé. In particular,
Convention No. 81 has been considered since itptasio as the universal reference
instrument on labour inspection and still remaine of the highest ratified Conventions of
the ILO". Given its particularly high level of ratificatien(141), the Labour Inspection
Convention No. 81 serves as a good internationiglegto common features of the labour
inspection services.

! Italy is a member of the ILO as a founding courthe ILO Constitution is part of the Peace
Treaty of Versailles adopted by the Peace Conferémpril 1919 which ended the First World
War).

2 See ILO,“Labour Inspection”, International Labour Conference, 95th SessiomoRelll (Part
1B), pp 1-4 and @&sALE, “Il diritto internazionale del lavoro ed il ruolo @ll’Organizzazione
Internazionale del Lavoro”pp. 35-36.

3 Conventions Nos. 81 and 129 have been ratifietidhy respectively in 1952 with Law No. 1305
and in 1981 with Law No. 157.

4 Convention No. 81 is one of the four priority Centions. Apart from the eight fundamental
Conventions, the other priority Conventions area Employment Policy Convention, 1964 (No.
122); the Labour Inspection (Agriculture) Conventid969 (No. 129); the Tripartite Consultation
(International Labour Standards) Convention, 1N6. (144).




It defines the main functions of labour inspectian“to secure the enforcement of the
legal provisions relating to conditions of work ahe protection of workers while engaged
in their work®. The powers of enforcement and the right to emiarkplaces, set out in
Article 12 of Convention No. 81 differentiate lalsonspection from other activities in the
area of labour administration. Article 15 of then@ention further specifies the duty of
inspectors to be independent and impartial in tte¥ase of these powers. In addition, it
defines the functions of labour inspectors andrthewers to: freely enter any workplace
liable to inspection; carry out inquiries and inrtaular to question people; examine
documents and take samples; make orders with atdeemedying defects and deciding
whether they are appropriate; give warning and cajvior institute or recommend
proceedings. In return, inspectors are requiredeBpect certain obligations: they are
prohibited from having any direct or indirect irgst in the undertakings under their
supervision and shall not reveal manufacturing ammercial secrets of the workplaces
they inspect, or the source of any compfaint

Convention No. 129 applies to agricultural undédrtgk and covers workers or
apprentices or — subject to a declaration by ttifyirsg State to this effect — tenants, share-
croppers and similar categories of agriculturalkeos, members of a cooperative or of the
family of the operator. Its provisions are to aglaextent based on those of Convention
No. 81 regarding the organization, the functiond tire staff of the inspection system, as
well as the duties, powers and obligations of th&péctors. The Convention contains
certain innovation that take into account the sgecharacteristics of the agricultural

> On the application of this Convention, the Comesittof Experts on the Application of
Conventions and Recommendations (CEACR 2009/&kssion) made some observations
concerning ltaly. The Committee had noted that mooee structural and legislative measures
adopted to implement Legislative Decree No. 12442f@@used on strengthening the powers of the
Ministry of Labour and Social Policy for combatingauthorized work and illegal employment and
that labour inspectors played a major role in grscess. The Committee had emphasized the need
to re-establish labour inspectors in their dutiefirdd by the Convention and limit their
cooperation with the immigration authorities toeattent that is compatible with the purpose of this
Convention. According to the Italian governmenspiactors’ powers are not limited to the control
of clandestine non-EU workers and their princigajective is to ensure observance of employment
and social legislation. The duties of the inspectfrthe Ministry of Labour and Social Policy are
enumerated under Act No. 628 of 22 July 1961 argidlative Decree No. 124 of 23 April 2004.
These include the monitoring of the applicationaiflaws concerning civil and social rights, the
protection of labour relations and the occasiomaitml| of contractual arrangements, typical or
atypical; the monitoring of the correct applicatioh contracts and collective agreements; the
monitoring of occupational safety in the buildirgc®r only; the supervision of the functioning of
pension funds and the welfare activities of prafesal associations; the carrying out of inquiries
and investigations at the request of the MinistfyLabour; and the fulflment of the functions
required by legislation and regulations or delegidtg the Ministry of Labour. The function of
monitoring and control is entrusted not only top@stors of the Ministry of Labour and Social
Policy but also to the Carabinieri of the LabouptEction Division, the inspectors of the Social
Security and insurance institutions and the localth authority inspectors. The Committee
underlined that the role of the labour inspectgrptesuant to the provisions of the Convention, is
to monitor not the legality of the employment rigdaship but the conditions in which the work is
performed and that the system of labour inspectiust apply to all employees or apprentices,
however they may be remunerated and whatever the, tiorm or duration of their contract.
Cooperation with the immigration authorities shob&lcarried out cautiously, keeping in mind that
the main objective of the labour inspection sysigho protect the rights and interests of all woske
and to improve working conditions. In this respettshould be emphasized that the expression
“while engaged in their work” used in Article 3(&)(of the Convention indicates that the protection
afforded by labour inspection must be provided twkers during their period of employment.

5 For more details on ILO’s Conventions Nos. 81, Hl 150 see ASALE, SIVANANTHIRAN ,
“Fundamentals of Labour Administratiénpp. 1-11 and 46-53.




sector, and the experiences gained since Convei®mn81 came into force 20 years
earlier. These innovations take the form of cerfabvisions: the organizational flexibility
and structure of the inspection services; the exbento inspectors of advisory or
enforcement functions regarding legal provisionkatieg to the living conditions of
workers and their families; and the possibilityirméluding representatives of occupational
organizations in the system of labour inspectiod a&f entrusting certain inspection
functions at the regional or local level to othpprpriate government services or public
institutions.

Throughout the world, labour inspection is orgadizas a part of a labour
administration system. For this reason, it showddnbted that Convention No. £56n
Labour Administration adopted by the ILO in 197&re to the importance of having a
sound labour administration system in place witlliich labour inspection plays a key
role. It envisages that the labour inspection systee integrated into national labour
administration structures and lays down an intésnat framework within which the
preparation, implementation, coordination, sup@misand evaluation of national labour
policy are carried out. Moreover it sets out therall duties of a labour administration,
including labour inspection. The quality of the mlélabour administration system, it
reads, is vital to the effectiveness of a laboapéttorate.

In a nutshell, Convention No. 150 sets out the tions of labour administration as:

» preparation (of legal instruments);

* administration;

» coordination;

» checking and reviewing national labour policy;

» preparing and implementing laws and regulations;
» tasks relating to national employment policy;

» conditions of work and working life;

" As for the ILO Convention No. 81, the CEARC madiservations on the application in Italy of
the ILO Convention No. 129. The Committee at th8 8@ssion of 2009, had noted that the extent
of illegal employment in various forms in agricuktuhas led the Government to focus inspection
operations, conducted jointly with other officialdies pursuing different objectives from that of th
protection of workers while engaged in their warlginly on the detection of undertakings guilty of
contraventions and on prevention in this area. TBARC pointed out that, under the terms of
Article 4 of the Convention No. 129, the systemirpection in agriculture must cover all wage
workers or apprentices, “however they may be remaiad and whatever the type, form or duration
of their contract”. Although the labour inspecterahay often be asked to cooperate with the
immigration authorities in view of the growing nuerb of migrant workers in many countries, such
cooperation should be carried out cautiously, kagm mind that the main objective of the labour
inspection system is to protect the rights andréstis of all workers and to improve their working
conditions .The Committee recalled that even thotiglte may be no doubt that measures are
necessary to put a stop to the phenomenon of llleggration, the role assigned to labour
inspectors in this regard at the workplace can refygeopardize the realization of the prime
objective of the Convention, namely, to ensureptaection of workers against the imposition of
conditions of work which are contrary to the reletkegal provisions.

8 Ratified by Italy with Law No. 862 of 19 Novemb&984.




* terms of employment;
* services and advice to employers and workers aiddlganizations; and
* representing the State in international labourieffa

More recently, in 2006, the ILO, confirming labanspection as one of its priority,
called upon its member States to adopt a seripslafies to “reinvigorate, modernize and
strengthen labour inspectorates worldwide, in a entiy boost the implementation of
labour laws on the working conditions that protdoe rights of millions of workers
worldwide. Moreover, both the Declaration on Soclaktice for a Fair Globalization
(2008) and the Global Jobs Pact (2009) have re#dfirthe need for “the building of
effective labour inspection systems” as well agetsjthening capacities for labour
administration and labour inspectidnAs a reflection of this increased interest th® IL
created a new programme on labour administratiohirspection (LAB/ADMIN) in 2009
to lead the ILO’s technical support and advisoryvises to strengthen labour
administration and promote modern labour inspetiicFhis new ILO programme leads
the relevant expertise on labour inspection andksvtiirough networks, technical sectors
and regions to enhance its services to governmewtxkers’ and employers’
organizations. Moreover, the Governing Body of i@ decided in June 2010 to place on
the agenda of the International Labour Confereficg)(of June 2011 the item of labour
administration and labour inspection for a gendigdussion.

Beside the ILO, mention should be made of the EemopUnion Senior Labour
Inspectors’ Committee (SLIC).

SLIC, whose Secretariat is based in Luxembourg, was distablished in 1982 to
assist the European Commission in monitoring tHereement of EU legislation at the
local level. A Commission Decision (95/319/EC) gahe Committee formal status in
1995 with a mandate to give its opinion to the Cassion, either at the Commission’s
request or on its own initiative, on all problenadating to the enforcement by the EU
Member States of Community law on labour inspection

The SLIC’s overriding objective is to achieve commuoinciples of labour inspection
in the areas of inspection services (availabilifyeffective sanctions) and prevention
services (availability of a wide range of techniexipertise) especially in the field of
occupational safety and health.

Its role is to monitor, on the basis of close coapien between its members and the
Commission, the effective and equivalent enforcaréisecondary EU law on health and
safety at work, and to analyse the practical goestiinvolved in monitoring the
enforcement of legislation in this field. It setatdo develop an ongoing exchange of
information among the national bodies and, in aolditto its regular meetings, the
Committee organises seminars and an exchange si@teafety inspectors.

° On this point see ASALE, SIVANANTHIRAN , “Fundamentals of Labour Administratitirpp. v-vii.
19 See GB.308/5(Add.) 308th Session, June 2010.

1 See the Official Journal of the European Uniorure 51 of 30 October 2008, p. 5.




The principal activities of SLIC are to:

» Define common principles of labour inspection ie field of health and safety at
work and developing methods of assessing the rat®ystems of inspection in
relation to those principles

» Promote improved knowledge and mutual understandirthe different national
systems and practices of labour inspection, théodst and legal frameworks for
action

» Develop exchanges of information between natioahblir inspection services
about their experiences in monitoring the enforaent secondary Community
law on health and safety at work

» Promote a labour inspector exchange programme batwational administrations
and the setting up of inspector training programmes

» Develop a reliable and efficient system of rapitbimation exchange between
labour inspectorates about health and safety issues

» Establish active cooperation with labour inspedtsan third countries to promote
better understanding and to assist in resolvingcaogs-border problems

» Study the possible impact of other Community pebkcion labour inspection
activities relating to health and safety at workl arorking conditions.

As from 1 January 2010, the Committee is compodeithed Commission and one
representative of the labour inspection servicesasch EU Member State. It assembles for
a meeting every six months in the EU Member Statditg the EU Presidency.







2.

2.1.

The Labour Inspection System in Italy

Historical developments

The Italian labour inspection system is quite efat®and richly articulated. Within it
a considerable number of various agents and ssbjadmministrative supervisory bodies)
participate and interact.

Already in existence for more than a century, allvea very simple fashion/form at
its inception, the system has been amply and pnafiyumodified, both formally and
substantially, along its histol’y

The turning points were: Legislative Decree No. #4004 (hereinafter Lgs. D.
N0.124/2004) on “the measures of rationalizationtled functions of inspection and
surveillance on social security and labour”; theeclive of September 2008 issued by the
Ministry of Labour, on the inspection services dimel surveillance activities in the field of
labour and social security; and the introductiontid so-called Single Labour Bddk
(SLB) which reorganized the labour inspection téghes and, at the same time, repealed
the eéa}lrlier registry of enterprises, the accourdanboks and other compulsory labour
books™.

In order to appreciate the changes and improvenmeadie to the pre-existent system,
we need to retrace, though briefly, the historidavelopments of the labour inspection
system in Italy’.

The first mention of “labour inspectors” can be riduin Law No. 4828 of 1879,
which introduced in the then Ministry of Agriculayrindustry and Trade two positions of
labour inspectors, although the specific requirdsieand functions assigned to the
inspectors were given later with Law on Child Lahddo. 3657, of 1886.

In 1893, with Law No. 184, the “Corps of Enginearsl Inspectors of mines, quarries
and peat bogs” was established.

In 1902, with Law No. 246, at central level withihe Ministry of Agriculture
Industry and Trade, was instituted a Labour Office.

In September 1904, with Law No. 572, the Italian v&oment ratified the
Convention between Italy and France, of 15 Aprilo49 having as its object the
establishment of a Labour Inspection Service engaldyy the State to comply with labour
laws.

12 See RAUSEI‘L'ispezione del Lavoro: sintesi storica, programmi@ne e coordinamento’pp.
12-15.

13 Adopted with Law No. 133/2008, as implementedhsy Ministerial Decree of 9th July 2008.
4 For farmers, journalists, home workers, drivers antertainment employers.
15 For a more in-depth discussion on this topic sererplly MOFFA “L'ispettorato del lavoro.

Storia organizzazione, funzioni e compitihd MANCINELLI, “Cenni storici sull'lspettorato del
lavoro”.




More specifically, Article 4 of that Convention og=a “At the time of signature of this
Convention, the Italian government undertakes topiete the organization throughout the
kingdom, and more particularly in regions whereustdial employment is developed, of a
labour inspection service operating under the Statkable to provide, for the application
of labour laws, guarantees similar to those apblecan France by the labour inspection
service.”

The main areas, as identified in the same Conwentontrolled by the Labour
Inspection were the following: the Italian laboaws to protect women and children with
particular emphasis on the prohibition of night kjominimum age for admission to
employment in industries; daily work duration andekly rest requirement. In order to
strengthen the role of labour inspectors, in 198& INo. 380 provided extraordinary funds
to the Ministry of Agriculture, Industry and Comroerwith a view implementing the
Italian-French Convention. Consequently, as a tedwd ministerial circular of November
1906, the first territorial labour inspection sens started to be established in Turin, Milan
and Brescia.

In the Italian legal system, however, the speclfiev establishing the Labour
Inspectorate is considered to be Law No. 1361 afebder 1912, which established, in
fact, the Inspectorate of “Industry and Labour” aisdrelative powers. According to this
law, the main tasks of the new labour inspectoreweose to ensure the implementation
of labour laws (women and children, injuries, wgaldst, abolition of night work); detect,
collect and transmit to the Minister any news amirimation on technical and hygiene
conditions of industries, organization and work u@eration, data concerning unemployed
workers, strikes, their causes and their resuiiessnumber of accident at work place. When
invited by the parties, the inspectors could afgervene for the prevention and peaceful
resolution of labour dispute (Article 1). Moreovéney had the right to visit and access
any enterprise, at any time of day and night (Aeti2). Were also set procedures for the
appointment of inspectors, the composition of th&péection staff, the obligation to the
inspection secrecy and activity of coordinationmesn inspectors, governors, central and
territorial authorities, trade unions, technicatl &realth inspectors( Articles 4-8).

In the parliamentary discussidfsbefore its approval one could find an evaluatibn
the labour inspector’s professional profile. Thiasagiven by the political leader Filippo
Turati, who claimed: “... among other things, Labduspectorate’s personnel must be
equipped with readiness and endurance as militargopnel, with a range of culture and
continuous ability of increasing intellectual atyijiable to follow the rapid progress of
industry and to solve new and subtle problemsuitioly unexpected risks and capable, as
well, to develop that authority needed to win thsistance and, sometimes, the collusion
between industrialists and workers”. Both, Law Ne&1 of 1912 and the Royal Decree
No. 431 approved in 1913 represented the legak lEsthe institutional activity of the
Labour Inspectorate, still structured within thenldtry of Agriculture, Industry and Trade.
Law No. 700 of 1920 established the Ministry of baband Social Security as a separate
ministry. The latter raised immediately the profifethe labour inspection services. In the
same year, the first National Conference of Laldospectors was held in Rome (2 to 5
September).

During the fascist period (1922-1944), the Labawspkctorate, initially under the
Ministry of National Economy which gathered in agle department the services and
offices that were dependent on the Ministries ofiégture, Industry, Trade and Labour,
were transferred under the Department of the Catfmns (established by Royal Decree
No. 1131 of 1926). Meanwhile, the Royal Legislativecree No. 3425 of 1923 redefined

16 See“Discorsi parlamentari di Filippo Turati”, Roma, Tipografia della Camera dei Deputati,
1950, volume primo, pp. 287-289.




the mission of the Inspectorate of Industry anddumbauthorizing the recruitment of
fixed-term labour inspectors and attesting the bdistament of industry and labour
inspection services in Rome as well as in the vahlhg main towns: Bari, Bologna,
Brescia, Catania, Cagliari, Florence, Genoa, MiNeples, Padua, Trieste and Turin.

After the fall of the fascist regime with Royal Dee No. 377 of 1945, the Ministry
of Industry, Commerce and Labour was divided int@ tMinistries: the Ministry of
Commerce and Industry and the Ministry of Laboud &ocial Security. The division of
responsibilities and personnel between the two Mimistries were determined by the
further Decree No. 474 of 1945 which organized Mmistry of Labour and Social
Security in four General Directorates (personnel general affairs, domestic employment
and migration, social security, cooperation).

In 1961 Law No. 628 established a new organizatiothe Minister of Labour and
Social Security. At central level were createdioa General Directorates for general
affairs and personnel, for labour relations, foidgnce and training of professional
workers, for hiring workers and for social securiBach of them was responsible for
coordination and monitoring in its own field of cpeience. At peripheral level were,
instead, established the Labour Inspectorate nimgigration Office and the Labour Office
for maximising employment.

The Labour Inspectorate, which operated following guidelines and directives set
by each General Directorates, was divided into &w®ji Provincial and Medical
Inspectorates. It was responsible for monitoringtmnimplementation of all labour laws
and collective agreements relating to employmerd ancial security in industrial,
commercial and agriculture fields. In the Labousgectorate both at the regional and
provincial level was also established a specialtiaecresponsible to give advice,
consultancy, information and all clarification anguthe laws that had to be monitored.
This in accordance to its function of preventiondapromotion when providing
clarifications on the application of the law.

With regard to hygiene, health and safety at wddcey the responsibility on these
subject matters which were, before of competenceahef Labour Inspectorate, was
attributed by Law No. 833 of 1978 exclusively te then Local Health Units (USL), today
Local Health Agencies (ASE)

Such a competence, has been modified later on bgl@23 of Legislative Decree
No. 626 of 1994 according to which in the occupalosector involving high risk
activities, the task of monitoring the applicatioihthe social security legislation can also
be exercised by the Labour Inspectorate.

Law No. 628 of 1961 referred also to other periphegencies: the Immigration
Offices and the Labour Office for Maximising Emplognt. The latter, consisting of
regional and provincial offices, was responsiblepodmoting all initiatives aimed at
achieving the maximum rate of employment. The nfairctions of the regional offices
were to plan, coordinate and supervise the a@svitif the provincial ones. It carried out:
statistical reports; studies of phenomena relatngnemployment; settlement of collective
labour disputes.

Provincial offices, in turn, were responsible faillecting all data relating to the
phenomena of unemployment, the placement of workidns recruitment of migrant

" See luzzi, “Salute e sanita nell’ltalia Repubblicafiapp. 289-308 and 339-351.




2.2.

workers, the professional training and guidancee Tdentres of immigration were
responsible for the care of migrant workers anit faeilies.

This state of affairs remained unchanged for a I@agiod of time until the
Ministerial Decree No. 687 of 1996 which changed aoly the denominations of the
various offices deputed at supervisory activitibat has developed a general
reconstruction both structural and functional &f #ntire system that was in force. Today,
the Labour Inspectorate is one of two Services twahpose each Provincial Labour
Directorate (DPL). The Labour Inspectorate has besmamed “Labour Inspection
Service” while the other service is named “Polidiadour Service” and has replaced the
previous Office for Maximising Employmefit

Objectives of the labour inspection reform:
prevention, promotion, and fight against irregular
work

As it has been stated by the International Laboanféence in June 2006, the
awareness of the need to proceed with a reformheflabour inspection system at
country’s level arose from different critical facdothe most part of which linked to the
economic, social and technological changes affgdtie world of work’. As a result, also
in Italy, the mandate and the powers of laboureotgrs have been broadened in order to
allow the labour inspection system to keep pact wi#w challenges. In this perspective,
an approach almost exclusively repressive-basednaanore suitable to both the spread
of new organizational models of work and the insieg of phenomena subjected to
illegality. The inspection system needed to combiepression, exercised through the
means of the sanctioning powers, with the promatioa preventive culture with a view to
complying with labour legislation. The reform whistarted in 2004 has been carried out
in view of this purposé.

In this regard, labour inspectors were empowerkmhgside the traditional function
of controlling and sanctioning, with functions afegention, promotion, information and
consultatioA’. These functions were aimed at ensuring compliavite labour law and
social security regulations, at providing infornoation the operational procedures for the
proper application of the law itself and at promgtnew guidelines coming directly from
the central administration with the distributionaifculars, notes, communications, etc,.

According to Article 8 of Legislative Decree of 20(the Regional and Provincial
Labour Directorates can organize initiatives anil/aies finalized to inform employers or
their organizations as well as consultants andegsibnal associations on the application
and interpretation of labour law provisions. In gidd to these activities, Article 9 of Lgs.

'8 For more details seeaBSE], “Illeciti e sanzioni. Procedure e strumenti di di&, pp. 9-13.
9 See Report Ill (Part 1B), International Labour @vence - 95th Session, 2006, p. 4.
2 See PENNESFLa riforma dei servizi ispettivi’ p. 1096.

2L |f labour inspectors interventions are to be dffe it is essential for employers and workers to
be fully aware of the need to know and exercisér tfespective rights and obligations. Article 3,

paragraph 1(b), of Convention No. 81 and Articlp&;agraph 1(b), of Convention No. 129 give the
same importance to information and advice to emgrl®wnd workers concerning the most effective
means of complying with the legal provisions as etwaforcement. These two functions are
inextricably linked and represent the two key asped labour inspection. On this point see also
DEGAN, SCAGLIARINI, “Prevenzione, promozione e diritto d’interpellopp. 154-178.
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D. 124/2004 establishes the so-called right ofefipello® or the right which allow
workers, employers, their organizations and prodess associations to consult directly
the Directorate General for the Co-ordination @& thspection Activities (DGCIA) on the
application and interpretation of the law.

With this reform, the labour inspection tried tovaa step forward also regarding the
fight against the irregular wotk Article 1 of Legislative Decree No. 124/2004 gssi to
the Ministry of Labour the task to develop measuiealized to tackle undeclared and
irregular work, as well as to prevent these phemamand to promote the compliance with
labour standards. The Ministers of Labour (Maroanridano-Sacconi) repeatedly stated
that the fight against irregular work was a natlgmaority and several measures were
introduced, in consultation with social partnerBeTmain instruments employed to fight
undeclared work were the following ones: incentivesfavour of employers of small
enterprises for the gradual regularization of themployees (Wages Alignment
Agreementsgcontratti di riallineament(; incentives for attracting the emergence of the
informal econom§ (Law No. 383 of 2001); fiscal incentives for camstion buildings
and for the regularisation of immigrants. The tvasnfier measures are directed at all
workers and sectors, whereas the latter two areifgyadly addressed to the construction
sector and to foreign workers.

These regulations, however, have been proved odoaclusive. All in all, the quest
to minimize labour led more and more enterprisdsrn®irregular manpower.

A direct intervention on the irregular work was raduy Legislative Decree No. 223
of 2006 (the so-called Decreto Bersani, now Law 2Nt8 of 2006). According to this law:

a) work can be suspended and construction sites cashbe down if irregular
employment (undeclared work or irregularities con®y working time) is found
at by a labour inspection and until the regulaiisaby the entrepreneur has been
completed. In particular, closure can be orderethéf undeclared workers total

22 see PAPA“Diritto di interpello: cambiano le regole” pp. 12-18.

3 |rregular/undeclared work is variously referreda® underground or hidden labour, clandestine
employment, “black” labour, moonlighting or, comnhgrillegal work. For more exhaustive study
on this phenomenon see generally “Labour inspeciiofEurope: undeclared work, migration,
trafficking”, LAB/ADMIN Working Document No. 7, ILQ Geneva, 2010.

24 According to the new conceptual framework, jobesgsnformally employed people working in

a formal enterprise are to be considered as balgngi the informal economy. In the ILO Report,
Decent work and the informal economy (ILO, 2002fpimal employment is defined as “the total
number of informal jobs, whether carried out innfiat sector enterprises, informal sector
enterprises, or households, or as the total nurabg@ersons engaged in informal jobs during a
given reference period”. The most often mentioraasjare those of: street vendors, shoeshiners,
rag pickers, waste pickers, weavers and embroislerEhe National Accounts estimate the
underground economy including both unregistereddeass and non-resident foreigners (Istat,
2009). The underground economy is defined in teofnfegal productive activities that are not
registered to avoid tax and social contributiorigdilons. For the years 2000-2009 the underground
economy has been estimated both as share of GDBsasithre of unregistered fulltime equivalent
units7 (FTE). In 2008 the share of unregistered WEE 12%; it was higher for employees than for
the self-employed (13% and 9% respectively). Thanemic activity sectors where the incidence is
higher are agriculture (23%) and wholesale/retatli¢, hotels and restaurants (19%). More women
than men are engaged in undeclared work. Howegerpfiestimates based on the indirect method
does not allow for the collection of in-depth dategarding job and socio-demographic
characteristics.
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20% or more of the regular ones, or in case oéraied breach of legislation on
working time, (daily and weekly days off);

b) a compulsory identification card testing the regtyeof the hiring of workers has
been introduced in the construction sector;

c) the engagement has to be communicated to the Mhtlssurances for Work
Injuries (INAIL) and to the National Institute ofo&ial Security (INPS) the day
before the worker starts the work activity (maitdyavoid the unpleasant practise
to hire the worker, in case of injury, the very dag accident occurs);

d) a substantial penalty is imposed for each undathaeker (EUR 12,000 + EUR
150 for every actual working day). Moreover, as pared to the old law — which
considered an irregular worker as an “employee whamot recorded in the
accounting and compulsory administrative bookshe- Bersani Decree extended
the definition of irregular workers to self-emplalyand new contractual atypical
workers (i.e.parasubordinaf). In particular, an undeclared worker is one W0 i
not registered in the firm's “wage” and accountbapks; who is not known to the
authorities or the employment centres due to aingssommunication (which is
compulsory and is considered official proof for tstarting of the employment
relationship); or a self-employed worker, working @nstruction sites, who is not
recorded in the appropriate regisfaibo commercialg

e) the minimum threshold for administrative sancti@m the missing payment of
social contributions to undeclared workers is $&W@R 3,000. This penalty has to
be paid both to the INAIL and the INPS, in addititonthe reimbursement of all
the due social contributions for each irregular keoy

f) the firms condemned for irregular safety mattees etcluded from contributions
incentives.

Other measures against undeclared work have baeduced in the Budget Law for
2007°. In particular, mention should be made of thedisncentives for hiring workers
with open-ended contracts; strengthening inspectictivities and the definition of the
“congruity indexes’(indici di congruitg. The latter ones and their value, as specified by
sectors, categories of companies and local arbasjdsdepend on the ratio between the
quality of the produced goods and supplied senacekthe necessary quantity of hours of
work. In other terms, the indexes should deterntfi@enumber of working hours required
to produce a specific good/service of a certaidityudn other words, firms which do not
respect the “predicted values” should then be atebdhy inspections. Due to fierce
opposition by some employers’ associations, suaheasure has been repealed more
recently by Law No. 133 of 2008. Recently, a EusspBletwork on Undeclared Work has
been set up between the governments of five Mei@taes — Belgium, France, Germany,
Italy and Romania. The network is coordinated by Halian Ministry of Labour, and
seeks to promote the exchange of expertise on @rwidlicy agenda dealing with
undeclared work. Such cooperation could be extended to a more k&hepsive range of

% See 1 volti del sommerso: percorsi di vita dentro ivtaro irregolare’, Rapporto IRES, p. 4.

% Jtaly is also involved in other European projeatsied at combating undeclared work, namely:
“Implementing Cooperation in a European Network kgaUndeclared Work{ICENUW ) led by
Belgium with the participation of the French andlin labour inspectorates as partners; the
“CIBELES” project led by the Spanish Inspectorate for Lakemat Social Security. The latter is
aimed to build channels for easy information exggarto collect knowledge in order to build a
basis for cross-border enforcement and mutualtassis and to provide guidance to the European
Commission.
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countries and also across the full range of stiatmgd operational issues, particularly data
sharing.

2.3. The ministerial Directive of September 2008

Since 2003, the labour inspection system went tiiraideep reform which ended in
September 2008 with the approval of a new miniskelirective.

The purpose of this Directive was to revive “theyantive and promotional culture
of labour inspection” already introduced by Lgs.Nb.124/2004. The directive provides
the inspectors with a “framework of rules for edisiting a new logic of collaboration with
employers, workers and their organizations (andéwisors) in order to prevent abuse and
mainly punish phenomena of legal irregularitiesabbur inspectors, says the directive,
must focus their attention on the protection ofwlwekers as well as of the employers with
the ultimate aim not only to sanction, but to prévéregularities, with a view to
promoting a culture of legality27.

The key principles stressed by the Directive casuemarized as follows:
» Programming

In the directive, considerable room is given to gpamnming, which is crucial,
especially if supported by an appropriate use ohitbdng, prosecuting of substantive
violations and prevention. It changes the methaglodd approach when carrying out
labour inspection visits. With the purpose to addrhe socio-economic emergencies that
produce an heavily impact on production and cortigetiess of firms, the labour
inspection approach moves from a centralized in&ion system dealing with phenomena
of irregularities in specific economic sectorsatwider approach in which the Directorate
General for the Coordination of the Inspection Wtgs first collects the regional and
provincial results of monitoring and planning, aafterwards send out its “programming
circulars”. This approach wanted to give an andwéhe difficulties that labour inspectors
encountered at the local level on a daily. The D&id DPL represent, in this new
perspective, the operative centres of the labogpdation system. With the reform, they
are now able to acquire information of the peciiles and characteristics of a single local
reality. In the end, this would assist in a propnning of the administrative supervisory
activities and inspections services. With this gw®arit has been possible to introduce an
innovative policy based on a synergy between théows administrative supervisory
bodies and the analysis of the dynamics at thd leeal. In so doing, labour inspectorates
interact with workers’ and employers’ organizatioqsofessional labour consultants,
representatives of local administrations, univasiand research centres.

In a nutshell, the new approach allows, on one ha&adtake into account the
specificities of the different local realities inder to gain specific knowledge on economic
and social problems characterising them, especihflystatus of the different industrial
districts and the segments of the market secto, @ the other hand, to obtain a more
efficient and effective supervisory action aimedaehieving concrete results, based on a
special “mapping” that is carried out by the labmspectorates.

27 For more information on the directive seeUBEl, “llleciti e sanzioni. Procedure e strumenti di
difesa”, pp. 132-140; Rris|, “Ispezioni del Lavoro: controlli e garanziebp. 6-32; TRABOSCH|,
“Ispezioni sul lavoro: la direttiva del MinisteroGuida al Lavoro, il Sole 24 Ore, N. 38, pp. 12-21
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In this perspective, it should be noted that the@8ministerial directive emphasizes
an approach towards more on inspections of autoneminitiative rather than on
inspections activated by a request of intervention.

All in all, the reform calls for a better coordirat between the various administrative
bodies responsible for programming thanks alsti¢outse of computer technology, which
avoids the overlapping of labour inspection visasried out by different units.

» Anonymous request of inspection visits

Great care is requested for the evaluation of thealedrequest of interventior?® (a
complaint from one or more workers, or their resipecworkers’ organizations against a
specific enterprise/entrepreneur).

In this regard, the ministerial directive says Hat order to avoid manipulation of
the role of the labour inspector it is better notperform visits following anonymous
complaints”. As a rule, therefore, and “with lindtexceptions of particular gravity and
credibility emerging directly from the complaint'sallegations with clear and
uncontroversial evidence, the anonymous complafietyen though detailed or
exhaustive” shall not be taken into account when labour inggecplan their visits
“because this could be contrary to the principlefawness and transparency of the public
administration”. “According to the principles offiefency, effectiveness and economy
which lead the administrative action”, the complaitself does not oblige the
administration to start an inspection audit, unkigsallegations concern penal violations.
Therefore, a request of intervention even if sighgdhe complainant, but that does not
contain the proof of what is alleged, it may notalide to provoke an inspection visit.

» The first entry visit record and the single insp@treport

According to the directive, in the new organizatiminthe inspection services, the
simplification in legislation requires also an adisirative streamlining in order to speed
up the inspection process. To this etitk first entry inspection repor{FEIR) andthe
single inspection repor{SIR) were introduced. They represent tools of guarafte¢he
inspected enterprise because it allows the empliwybe aware since from the beginning
reasons why he/she is inspected or sanctfdned

» Methods of investigations

When carrying out investigations, labour inspectoesrequested to create and keep a
climate of collaboration with employers or his/leemsultants, with a view to getting all
the necessary information and to make them awardirthits and/or the features of the
offences.

» “Monocratic conciliation” and “diffida accertativgiroceedings

In order to resolve disputes relating to workerage rights as well as to shorten their
timely satisfaction, the directive gave a boosttlte two proceedings introduced by

% See amply paragraph 3.3.

2 FEIR and SIR as well as thenbnocratic conciliation”and “diffida accertativa” proceedings
have been recently modified by Arts. 33 and 38 iif Bo. 1441-quarter- F (now Law No.183 of
2010). For more details see paragraph 1.5.
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Articles 11 and 12 of Lgs. D. 124/2004mobnocratic conciliation” and “diffida
accertativd” .

The directive considersnfonocratic conciliation” compulsory. As a consequence,
any worker wishing to go to court in order to resdrex violated right (non-payment of
wages, respect of rights as prescribed by the atlée agreements), must first undergo a
conciliation procedure before a labour court triethe conciliation can take place before
the intervention of the labour inspectorate witthia enterprise (if it has been requested by
the worker), or it may carry out directly by insgen staff during an inspection visit.
During the conciliation proceedings, the agreenimtiveen the parties (through written
statements) extinguishes the inspection proceduhde in the opposite case (lack of
agreement between the parties) the labour inspesgtirinvestigate the enterprise.
However, it should be noted that the conciliatiaterapt is not possible for those
employment relationships that have receiVedrtification®” about their full recognition.

The 2008 directive focuses its attention also endbrrect adoption of the so-called
“diffida accertativa® proceedings. In accordance to the directive, “itaigoower of
extraordinary importance given to the labour inspescfor a faster satisfaction of workers’
credits owed against the employer as result oéthployment relationship”.

39 For more details see pp. 51 and 52.

3 Legislative Decree No. 276 of 2003, as amendeldnyslative Decree No. 251 of 2004, aimed at
reducing the number of labour disputes. It envidatie possibility to obtain the certification of
employment contracts in agreement with the volynpaocedure provided by Articles 75-84.

According to Article 75 of Legislative Decree No/&of 2003 voluntary procedures apply to all
employment contracts, including the task contraots the partnership agreements.

The certification procedure.

Certification committees were created for such difemtion. They are set up by joint industry
boards at the national or local level, within theowncial Labour Directorates and provincial
authorities, public or private universities, indlugl registered university foundations, as per Aetic
76. Voluntary certification procedures are envishgad they are applied following a joint written
claim by the parties involved in the employmenttcact. In particular, a claim must be filed: - in
case of committees set up within the ProvincialdwatDirectorates, the claim shall be filed by the
worker to the Committee in the same area of juctim where his enterprise or branch is located; -
in case of committees set up within the joint indudoards, the claim shall be lodged with the
committees set up the employees’ and employersirozgtions.

Certification procedures are regulated by the mamaum of association of committees and must
be enforced according to codes of good practiceacicordance with Article 78 (set up by the

Ministry of Labour by means of a decree for thentifecation of unavailable clauses for the purpose
of the certification of the employment relationshiyith specific reference to workers’ rights and

economic and regulatory norms).

More specifically, once the certification requesishbeen submitted, the Provincial Labour

Directorate shall forward the notification to thengpetent public authorities, towards which the

certification is bound to produce effects and thecpdure shall have to be accomplished within

thirty days, since the filing of the claim (namegmce the receipt of the documents requested for
the procedure).

The written certification shall have to be motivcatend explicitly mention the civil, administrative,
social security and tax effects in relation to whparties request such a certification.

For a more extensive discussion se®GFALO, “La certificazione dei rapporti di lavoro”pp. 421-
425 andGHERA, “La certificazione dei contratti di lavoro”pp. 140-150.

32 See BLEGO, “Commento all’Articolo 12 d. Lgs. No. 124/200@f. 957-972.
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» Prevention, promotion and transparency of the labwpection action

The directive reaffirms the importance of the prdian and promotional role carried
out by the DPLs, DRLs and Directorate General farotdination of the Inspection
Activities (DGCIA) as well as the proper use of thecalled interpelld (information
channel) to guarantee and ensure full compliandd \ibour legislation and social
security provisions or to disseminate the corrempliaation of new labour standards.
Labour inspectors are also requested to use tméxamum extent possible, confidentiality
and transparency when carrying out inspectionsvigihey must operate with efficiency,
transparency and fairness, not only in strict caamgle with the “Code of Conduct”
approved in 2006, but also when adopting any otfegisure to ensure their impartiality
toward enterprises and their advisers as well akeve and their organizations.

The so-called “Labour Inspection’s Quality
Project”

In 2009, with the purpose to monitor the effectiees of the labour inspection action
as well as to direct it towards objectives des@ywnbetter protection, the Directorate
General for the Co-ordination of the Inspectioniites (DGCIA) adopted the so-called
Labour Inspection’s Quality Project(QPY>. It was introduced with the ministerial
directive of 2008 which, among other things, reedito strengthen “the quality of the
labour inspection activities, abandoning all thgiddrom the past based essentially on the
number of sanctions given per violations found”.

The QP is a mechanism for improving the qualitytisé investigation - aimed
primarily to combat phenomena such as undeclara#,vebild labour, trafficking, etc. —
and, at the same time, encouraging the use of somls asmonocratic conciliation” and
“diffida accertativa” proceedings introduced by Legislative Decree Nal @22004, to
ensure immediate protection of workers’ rightsirestioned above.

The QP consists of three indexes/indicators: quailidicator, presence on territory
and profitability. The quality indicator consigi giving a predetermined set of rates to
certain types of violations certified or to actiocarried out. In socio-economic terms,
higher is the violation discovered by the inspeetad higher will be the score given by the
supervisory body. According to DGCIA the quantifioa of the scores would stimulate
the labour inspection action to focus on certaijectives and ignore those forms of
control, which are not in the workers’ interests. this regard, the highest scores are
assigned to both the child labour and illegal wdike total marker is then determined by
dividing the total score obtained by the numberindpections with the number of
violations. The QP is, in other words, an indicatmt provides “quality” information in
terms of tackling the most serious violations anddrms of meeting the real needs of
workers.

The indicator of presence on the territory and ghafitability indicator are used at
provincial level to evaluate the activities carriedt by the DPLs. For example, the
indicator of presence provides information aboetability of the Provincial Directorate to
ensure a constant presence on the territory. Ity flats related to the number of visits
annually planned and hence it shows an increasiearase compared to the previous
numbers of visits carried out. The indicator takde account the number of inspections
carried out by providing a “rewarding” score, insea of an increased number of visits
compared to what was forecasted, and a “penaltgteséor failure to achieve such an

% For more details seeaPa, “Attivita di vigilanza: nasce il progetto qualitapp 6-7.
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objective. The main purpose is to prevent a lomenber than the one pre-determined at
the beginning.

The third indicator, the profitability of the labounspection visits, is the least
important. The efficiency of a DPL cannot be cadedl summing the amount of the fines
collected only. The indicator relates to the numitifevisits carried out by DPL in a given
period of time and the funds received from the astrative penalties.

In the end, the three indicators - quality, preseac the territory and profitability-
will converge in a summary indicator, the so-callederall indicator of the effectiveness
of the labour inspection action”. This very lasticator, constructed according to a
particular mathematical formula, will be influencéifferently by the three indicators that
constitute it with a view that the quality indicgtfor instance, will have more weight as
compared with the indicator of the presence ontdratory or with the indicator of
profitability.

2.5. Labour law reform and its impact on labour
inspection

In November 2010, a new Law (the so-calledollegato Lavord) was by the
Parliamert.

The iter for this approval was interrupted by the Presideinthe Italian Republic
(who did not sign the previously text of the lawMiarch 2010), who asserted that several
articles (among others those on conciliation, eabdn and termination of the
employment) were not in line with the Italian Congion. In addition, the President
claimed that several articles did not offer adeguosotection for workers.

With Article 33® of the new bill, Article 13 of Legislative Decrd@4/2004 has been
amended. The main changes deal with the “firstyemspection record” (FEIRS, the
power of warning by labour inspectors and the “@ngspection records” (SIR).

With these changes, labour inspectors, at the &titkm visits, are obliged to issue to
the employer or to his/her representative, a FEIRRaining the following elements:

a) the identification of the workers found at workma@ccompanied by the
description of the tasks that they were carrying ou

b) a specification in details of the activities cadrieut by labour inspectors when
visiting the workplace;

c) records of statements made by the employer duniadabour inspection visit;

d) any other information useful for the continuatidrthe investigation.

% Law No. 183 of 4.11.2010.

% For a detailed analysis on this Article see: “Eg#to Lavoro”™ primi chiarimenti operativi,
Direzione Provinciale del Lavoro di Modena, (Modeftobre 2010) and generally Tiraboschi,
“Collegato Lavord, Guida al Lavoro, il Sole 24 ore, 2010.

3 For more details please see p.38 of the pres@etrpa
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The obligation to prepare the FEIR is now provitdgdaw, whereas previously it was
related to sources of an administrative natureh sag the ministerial directive of 2008.
This is a significant development. Legally, failuge adopt such a record brings with it
different consequences. In fact, before 2010, thission to adopt the FEIR was recorded
only in terms of a discipline sanction against gligent inspector; from now on it is a
violation of the law with tangible consequences.

In addition Article 33 addresses labourer inspetfoower to issue warnings

Notwithstanding the legal discipline provided bytidle 13 of Legislative Decree No.
124 of 2004, the main difference between ArticleaB8 the Decree is represented by the
time given to the employer to regularize his/hesipon. Previously, the period of time for
the regularization was discretionary, now a deadtrprovided directly by the Iafv

The last change concerns labour inspectors’ olidigato draft and notify the
employer of the “Single Inspection Record”. Accoglito the new law, this record has to
include:

a) the results of the investigation carried out, idahg evidence of the violation
found;

b) warnings to regularize remediable violations;
¢) indications of the various possibilities to extirgjuthe sanctioning proceedings;

d) information concerning the existing right of the mayer to defend his/her
interests (which could involve appealing the sancin front of the competent
body), along with the indication of the time linhit appeal.

The new reform modifies also thenbnocratic conciliatiohand the so-calledraxi-
sanctiori for undeclared work. According to Art. 38, thefarceability of the monocratic
conciliation agreement, issued by the Director @ DPL, can now be claimed by the
workers by going directly to the courts. In additié\rt. 4 provides a new discipline for the
“maxi-sanction” for undeclared work. The fine fondeclared work varies from a
minimum of 1.500 Euros up to a maximum of 12.00008uor each worker, with the an
additional 150 Euros for each effective working daljis amount, which before had to be
paid by any employers (private, public or domestigw it has be paid only by private
employers who failed to inform the local public dayment office about the existence of
an employment relationship.

37 See paragraph 4.2.1 on “Compulsory Warning”.

3 Starting from the notification of the FEIR, the @oyer has 30 days to eliminate the violation,
plus 15 more days to pay the favourable fine.




3. Labour inspection organization

3.1. Hierarchical organization structure

As mentioned above, Legislative Decree No. 124 g@kilA2004 and the 2008
Directive have reshaped the hierarchical laboupdnton structur®. According to
Articles 1 and 2 of Lgs. D. No. 124/2004, the twstitutions responsible of programming
and coordinating the labour inspection are the 84amiof Labour and the Director General
(DG) of the General Directorate for Co-ordinatidntioe Inspection Activities (GDCIA).
The Minister of Labour, positioned at the top of thierarchical structure, holds the role of
programming the labour inspection activities whitee DG has the additional task of
programming and coordinatiffg

The ministerial directive of 2008, regarding theedtion and coordination of the
labour inspection activities, has substantially frored the pyramidal structure such as
established by Articles 2-5 of Lgs. D. No. 124/2004

» the General Directorate for the Co-ordination &f bthspection Activities (GDCIA)
at the central level,

» the Regional Labour Directorate (DRL) at regiorad!;

» the Provincial Labour Directorate (DPL) at proveiddevel.

3.2. The Directorate General and the Central
Commission for the Co-ordination of the
Inspection Activities

The Directorate General for the Co-ordination @& thspection Activities (DGCIA)
was established by Article 2 of Legislative Dec® 124 of 2004. It has been created
with a view to increasing the overall role of cdoation of the Ministry of Labour at the
central level.

The Directorate General for Inspection Activitissthe person of the DG, supervises
and coordinates the labour inspection activitiesoeding to the directives that are, from
time to time, issued by the Ministry of Labour Ifsé issues operational directives with
the double purpose of ensuring the unitary exerofsthe inspection activities and the
uniformity of behaviours of the various adminisivatsupervisory bodies. In this regard,
the labour inspection reform has also introduced @entral Commission for the
Coordination of the Inspection Activities (CCClAdsticle 3 of Lgs. D. No. 124/2004

The CCCIA was first established with the aim topgmee and identify guidelines,
strategic objectives and priorities of the labaspiection activities. Based on the analysis

39 The ILO Labour Inspection Recommendation, 1923. (R, already suggested that the labour
inspectorate be placed under the direct and exeluzintrol of a central state authority, and that i
should be entirely independent of local authoritidgicle 4 of Convention No. 81 reaffirms the

principle of having a single central authority.

‘O RAUSEL, “llleciti e sanzioni. Il diritto sanzionatorio de&vord’ p. 4 on-wards.

1 See MGLER, ZoLl, “Note introduttive”, pp. 871-876
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of specific annual reports (submitted by the"3ff November of every year by the
different units) and the information collected amekpared by the Central Register of
Active Social Security Positions, the CCCIA advicdg®e Minister of Labour with
organli:zational adjustments that may ensure gredfiectiveness of the labour inspection
system®.

The CCCIA is composed of 15 members: the MinistiyLabour or its secretariat
officer, in the quality of President; the Directo@eneral of Directorate General for
Inspection Activities, INPS (Pension Agency) andAIN (Work Accidents Agency); the
General Commander dBuardia di Finanzacorps; the Director General of Revenue
Agency; the National Coordinator of the Local Heakuthorities (ASL); the President of
the National Committee for the Formalization ofegular Work; four representatives of
employers and four representatives of workers apediaccordingly to the comparatively
most representative organizations at national leAelthe same time, other bodies and
institutions may also participate, such as the Camuer of the nucleus d@@arabinieri
who deals with the Labour Inspectorate (NIL). Feaple, in case of problems related to
undeclared work, the General Commander ofGhaeabinieri corps and the Chief of the
Police may take part in the meeting organised &y @CCIA. In this regard, policies
against undeclared work are decided and guideloigectives and priorities of the labour
inspection interventions are programmed. The CC{SlAlso involved in implementing
and ensuring the functioning of the ComputerizedtaD8ystem which collects all
information on the inspections visits.

Regional Labour Directorate (DRL) and Regional
Commission for the Co-ordination of the
Inspection Activities (RCCIA)

On a local basis, the coordination of such acssitis provided directly by the
Regional and Provincial Labour Directorates.

Today, there are 18 DRL (including the autonomeggan of Sicily) and 106 DPE.

The DRL, as provided by Article 4 of Lgs. D. No.41@f 2004, coordinates the labour
inspection activities. The DRL has the duty to iifgnspecific operational lines in
accordance to those prescribed by the DG, andsittdhv@onsult, every three months, the
Directors General of INPS, INAIL and related sodaturity funds. In looking closely to
the current reform, one could say that this refbas created in the person of the Regional
Director of Labour, the regional equivalent of Maister of Labouf*.

This occurs, from a management’s role point of viawthe fact that the Regional
Director is competent for identifying the operaabniines when implementing the
directives sent by the DG, and before that, byNhister. In terms of coordination, the
Regional Director is responsible for convening fRegional Commission for the Co-
ordination of the Inspection Activities (RCCIA, aproduction of the CCCIA, at regional
level) which operates in the fight against undexdaand illegal work. The Regional
Directorate makes sure that the operational guidslissued by the DRL are concretely
implemented, and facilitates the collaboration dheo agencies with the labour
inspectorate. The RCCIA is composed of 13 membiaesDirector General of DRL, as

2 See RPA, “L'ispezione del lavoro in azienda’hp. 14-16.
3 Source: Ministry of Labour and Social Policy, Naueer 2010.

*See RMANO, “L’ispezione in materia di lavoro e legislazionecsale”, pp. 21-25.
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chairperson, the Directors General of INPS and INAhe Regional Commander of
Guardia di Finanzacorps; the Regional Director of Revenue Agency fRegional
Coordinator of the Local Health Authority (ASL);Uprepresentatives of employers and
four representatives of workers appointed accoiding the comparatively most
representative organizations at national level. Médgo intervene to the work of the
RCCIA, the Regional Directors of the social seguiiistitutions, the members of the
Regional Committee for the Formalization of IrreguWWork and, for problems related to
illegal work, the Regional Commander of tl@arabinieri corps and one or more
commanders of the Police cotps

At least six times per year, the DRL has to conviieepresidents of the Committees
for Undeclared Work in order to inform the DG abthe internal labour market and, in
particular, on the results of the labour inspectitsits.

Other tasks of the DRL are: to deal with administeaappeals against the order-
injunctions made by the DPL and to decide withind@®s to set up, in accordance and in
consultation with the Regional Directorates of IN®&I INAIL and with the nucleus of
Carabinieri at the Labour Inspectorate (NIL) and within itsearof competence,
extraordinary intervention groups dealing with sfieghenomena of illegality, such as
trafficking. These special groups operate on theshaf DG’s instructions.

At the same time, the DRL, as well as the DPL th@&sdompetence to intervene in
matters of‘interpello” . The latter is a system introduced by the refomd gives an
opportunity to ask questions and receive infornmatiy workers and employers. This
would ensure the respect of labour legislation,iadotaws, employment contracts,
collective agreements and social security issues.

3.4. Provincial Labour Directorate (DPL)

Further down the labour administrative inspectibnciure, we find the organization
at provincial level: the Provincial Labour Direcitoe (DPL). According to Article 5 of
Legislative Decree No. 124 of 2004, the DPL follasesentially the pattern so far outlined
for the above-mentioned DG and the DRL. It coortlinghe labour inspection activities
on a more restricted territorial level and defities operational modalities. The DPL has
the major responsibility for the practical implertagion of the programming activities. It
follows the guidelines provided by DRL and the geh@rovisions of the DG. The DPL
avoids duplication of interventions of the diffeteentities with respect to the same
enterprises which could be counter-productive.olbrdinates and supervises the labour
inspection visits, including the ones carried owyt INPS, INAIL and social security
institutions. In fact, these agencies cannot progeatonomously inspections but must
follow r1tshe directives of the DPL, with the only eqtion of pension and insurance
control™.

In looking at the internal organization, each DPastseveral units, with specific
tasks:

» the Office of Managing Resources and General Affaivhich deals with the
public relations;

> See BNNES|, “L’attivita ispettiva”, pp. 1099-1112.

® See RuUsEI, P., “llleciti e sanzioni. Procedure e strumenti di di&spp. 19-27.
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3.5.

» the Office of Legal and Litigation Affairs, whiclolds the legal representation of
the DPL in front of the court, for administrativgppeeals and administrative
investigations on work accidents;

» the Operative Office for Technical Monitoringfficio operativo per la vigilanza
tecnicg UOVT) which is specialized on overseeing safety health at workplace,
construction, women, child labour, working mothers|nerable workers. It has
also the task of controlling facilities and macheguipment, lifts and elevators,
and take administrative measures to regard to hggie

» the Operative Office for Ordinary Monitoringificio operativo per la vigilanza
ordinaria, UOVO) deal with controls on the application oflective agreements,
labour and social security laws, programming andrdioating the activities of
other supervisors on social security and taxatiattens. Within the UOVO there
are also two special units:

1. Administrative and Accounting Control Unit;
2. Agriculture Unit.

» the Office for Labour Relations and Labour Dispigtén charge of dealing with
conciliation of individual and collective disputiesboth public and private sectors.
It deals with the conciliation and arbitration awittees, the collection of
employment contracts and collective agreements;

» the Cooperative Office, where there is the dathieecof the cooperatives and is
concerned with the cooperatives operating at tbal level.

Of the units just mentioned above, some of thempare of the “Labour Inspection
Service” such as the Operative Office for Technibédnitoring and the Office for
Ordinary Monitoring. The others unit belong to the@bour Policy Service”. Within the
Labour Inspection Service, we also find the Nucletishe Carabinieri. In addition to
these services, there is also an Administrative altegent for Employment, which is
divided in the Department of Employment and the @&pent of Information and
Technology Services.

At the provincial level, this standard internal angzational structure is typical one,
and could be found in almost every province indbentry.

Committees for the Emergence of Undeclared
Work (CLES)

Unlike for the Directorate General and Regionalebiorate of Labour, for the
undeclared and illegal work the reform has revitteel administrative bodies established
by Law No. 266 of 2002: the “Committees for the Egemce of Undeclared Work”
(Comitati per il lavoro e per I'emersione del somswICLESY’, which were expanded in
terms of their composition (supplemented by theti@gpation of: the provincial

*" Its main objectives include the creation of antiingonal network between the central
government and regional authorities with the aingaihing knowledge about the characteristics of
the informal economy. It also works to develop falimation policies, encouraging workers and
employers to be tax compliant, and fighting undesdlawork. For more information about CLES
see BENNES| PAPA, “Lotta al sommerso e sicurezza del lavoro: primi orientatnterpretativi”,
Guida al Lavoro n. 36/2006, pp. 13-26.
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Commander of th&uardia di Finanzacorps; a representative of the local offices & th
Revenue Agency; the President of the Provincial @dtaee for the Formalization of
Irregular Work; the provincial Commander of tlgarabinieri and the Questorein
representation of the Police).

The CLES, which can be articulated into operatichdl-commissions, can contact
the officials of the Labour Inspection Service, ttabour Policy Service and the Office of
Legal Affairs and Litigation in order to obtain Stdical data and information. Every three
months, the CLES has to draft reports on the ctusitumation of the labour market, labour
inspection visits and results. It prepares anre@onts.

3.6. Social security and social insurance instituti on:
INPS, INAIL and ENPALS

The DRL and DPL must also ensure the proper apjaicaf the law, protect all the
employment relationships, the proper applicationaifective agreements, the reporting on
social security prepared by professional associgfisupervision of public and private
institutions. They also had to provide clarification the laws to be applied and must
perform the functions as prescribed by bodies tdbraally superior, first and foremost
the Ministry of Labour, and carry out all additibmesks.

According to Article 6 of Legislative Decree No.41af 2004, the inspectors of
pension, work accident and social security agen@dBS) for which exist compulsory
contributions, have powers similar to those of labmspector®. These inspectors of
“Social Security”, have to ensure the compliancéhefsocial security legislation, provide
clarification on the correct application of legigtam itself, and promote training and
information activitie®’.

Circular N0.132 of 2004 recognises to these ingpectpowers such as access to
enterprises workplaces, examine enterprises compulsooks, acquire declarations of
employers and workers, and last but not leastptiveer of caution in case irregularities
are found during an inspection.

INPS has a specific role in the exercise of thetrag “interpello” . In fact, employers
and workers may ask questions to this adminisedtiody to make inquiries related to the
social security issués

Similar functions are provided by other labour esprs of INAIL (National Work
Accidents Agency) and ENPALS (Social Security Agenfor the Entertainment
Employers’). They adopted a uniqgue model of indpaateport which is submitted, at least
one per year, to all the administrative supervidmoglies. According to Law No. 388 of
2000, concerning the relationship between socielirsly institutions and DPL, only the
social security inspectors have the power to esf@dministrative penalties associated
with the contribution evasion. The ratio of thigqrgfard lies in the fact that the area of
violations in the contributory matter still belongs the field of social security and
insurance, which is exclusive subject matter folfave and not of DPL.

8 See PARISI“Ispezioni del Lavoro: controlli e garanzie’p. 59.

9 See @sPARI, GUADAGNINO, “Le ispezioni in azienda: obblighi, poteri e tuteti®po il D.Lgs..
124/2004 - Ministero del lavoro ed Enti previdetizidue sistemi ispettivi a confrontopp. 35-46.

0 See WADAGNINO, “| poteri ispettivi degli enti previdenziali dopd D. Lgs. No. 124/2004"pp-
2-4.
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Cooperation between inspection bodies and
other institutions

Albeit with investigative tasks, other bodies alspanvolved in the labour inspection
activities, such as the Revenue Agency, @aabinieri, the Police and th&uardia di
Finanza corps. Those institutions, according to Law No96& 1981 can perform
administrative police duties as well as crimindigeorole with regard to important aspects
of criminal law.

The Central Revenue Agency, in particular its Gdnbirectorate of Investigation
provides activities such as the analysis and tlseareh on elusive phenomena, the
international cooperation and tax audits. In additio these tasks, the Central Revenue
Agency, through its inspectors, visits workplaasmines records and any other relevant
document related to tax matter.

Since 1937 personnel fro@arabinieri has been assigned to the Ministry of Labour
to check the application of labour legislafibn

The Carabinieri of the Labour Protection Division perform similianctions to the
inspectors of the Ministry of Labour, that is cnral police activities which, unlike those
of labour inspectors, are not subject to “the lanitf the service and under powers
conferred under current legislation”. They are imed in almost all the highly risked
labour inspection visits.

The personnel, after specific training obtain theldication of Inspector, which is
necessary to develop control activities in thig@meespecially the power to enter freely in
all work places.

The activity of theCarabinieri Command for the Labour Protection is not only
related to monitoring, preventing, and suppressiotation of labour and social security
legislation, it is also involved in: carrying outalysis and studies in the field of economy
and labour market; the control of working condisosnd the protection of security and
health of workers; the fight against illegality anchdeclared work; concealed
employment and sweat labour as well as againstyetygre of human exploitation,
trafficking in human beings and reduction in slgveiThey provide workers with legal
advice.

The same powers of inspection and supervision @atreisgted by thdPolice and the
Guardia di Finanza Corpsmilitary police, which assist labour inspectoratehighly
risked situations and whenever they are askedk®gart in labour inspections.

*1 The Carabinieri of the Labour Protection Division was establishgdRoyal Decree No. 804 of
1937.

*2The CEARC at the 80th Session of 2009, considéraithe role assigned to labour inspectors as
Carabinieri of the criminal police may severelypaadize the performance of their original duties

as defined by Convention 81, namely to ensurewlakers are protected against the imposition of
conditions of work which are contrary to legislatio
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4.1.

The “new” labour inspectors

Supervision’s personnel

The complexity of the subject matters dealt withla@bour inspection function,
requires that there are different “subjects andtiest, both public and private, with
supervisory functions on labour and social legisiat In addition to those who are
institutionally responsible for labour inspectie@nd. Ministry of Labour’s inspectors, INPS
and INAIL's officials, etc), there are also thosem the National Health Services
(regarding matters relating to occupational healtid safety at workplace), the police
(Carabinieri, Guardia di Finanza and Polic€orpg who have general powers of
investigation on all criminal and administrativefarfses), national bodies (CNEL,
CENSIS, ISTAT), with different mandates, are invadvin processing data on labour
dynamics, provincial employment services, workeesid employers’ organizations
through bilateral institutions that contribute hetmonitoring of the local economic and
social reality.

The new definition of labour inspectors has bedroduced by Legislative Decree
No. 124 of 2004.

According to Art 6, labour inspectors are the staffforce at the Regional and
Provincial Labour Directorates. In accordance with powers conferred by the law, to
labour inspectors compete the status of judiciditpoThe reform shows a picture of the
multitasked work carried out by the labour inspecide inspector becomes the controller,
promoter, consultant and trainer on all labour lasues. He/she operates throughout the
national territory and ensures the compliance wattour law and regulations on social
security in industrial, commercial arajriculture sectors as well as in all cases of wage
earned situations. The competence is in all econmosdctors with few exceptions:
maritime, land transport, quarries and mines thaetspecialized units depending on their
own respective departments. The inspector is &sponsible for the application of labour
law in the public sector with the exception of timdlitary sites. The labour inspector
controls the execution of all contracts of emplogptnehe regular remuneration and
provides information onthe interpretation of the la Nevertheless, it has to be
considered that social security bodies have their imspection services. These are carried
out by the INPS and INAIL’S officials. Their remébncerns only the enforcement of legal
provisions related to social contributions and fesated to compulsory insurance against
work accidents. (Article 6 par. 2 of Lgs. D. No.412004). However, also Labour
Ministry’s inspectors are entrusted with the samampgetence on the understanding that
their remit is broader than INPS and INAIL inspestomandate. In order to avoid a
duplication of efforts, each body in charge of colstrelated to compulsory social security
contribution has to inform the other about the eyeis already inspected. But, if INPS
and/or INAIL’s officials find violations excludeddm their mandate, they must pass the

%3 According to Article 2, paragraph 1, of ILO Contien No. 81, conditions of work and the
protection of workers while engaged in their worle ahe main areas of competence of labour
inspectorates in industrial and commercial workefadArticle 6, paragraph 2, of ILO Convention
No. 129 states that labour inspectors may haveregritent functions regarding legal provisions
concerning conditions of life of agricultural workeand their families. Many different issues are
covered by the term “working conditions”. They cent the conditions and the environment in
which work is carried out. For example, Article@&ragraph 1(a), of Convention No. 81, refers to
hours, wages, safety, health and welfare, andtiayment of children and young persons, while
Article 6, paragraph 1(a), of Convention No. 12fere in addition to weekly rest, holidays, and the
employment of women.
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files on to labour inspectorates or judicial auites according to the administrative or
penal nature of the violations.

Another important difference between the two catiegoof inspectors deals with
their legal status: labour inspectors are the omgs having the prerogatives of judiciary
police officers (Article 6, par. 2, Lgs. D. No. 12804). This status becomes relevant
when violations and the relative sanctions haveapanplications. Officials from INPS
and INAIL or coming under other social securitytingions have not these prerogatives,
but in the area of their competence they are eeluwith the same powers of labour
inspectors and they can proceed for the applicati@anctions.

In the field of occupational safety and health olabinspectors share responsibility
with the Ministry of Healthgespecially with regional administration from whitite local
health agencies (ASL) depend on. Labour inspedtorconjunction with ASL, is
responsible for matters relatinghealth and safety at workplace. In addition, tlehmécal
ASL labour inspector tests and verifies the elegmtboists, mobile equipmeniifting
motors and suspension bridges. At the initiativéhefMinistry of Labour, the ASL labour
inspectorate carries investigation and researclspatific technical issues. However, its
jurisdiction is limited to a number of specific aseand sometimes joint inspection visits
become complex to organise, due to the prerogativdse ASL mandate. Since 1997, the
health and safety inspectorate is also responBible/ork on construction sites, galleries
and worksites where there is the use of explosimeiscompression chamb&rsAccording
to Article 8 of Lgs. D. No. 124/2004, labour insp®s have also an important role of
prevention and promotion as well as a role of cttasti When carry out these activities
they cannot perform any investigation nor providf®imation, advices or clarifications on
“specific case” or “special problems of interesthe enterprise”. In fact, as established by
the Ministerial Circular No. 24 of 2004, the labanspectors can only provide general
guidelines on the application of general laboundsads, circulars, directives, and all
others instructions received by the Minister of daband Social Security.

For this reason the need of ensuring to labourecisps a continuous training has
become even more important. Inspectors, in facttkwand deal continuously with
individuals (employers, company, workers, assamie involved in the labour market,
especially when they apply the law during theirtsisthey need to balance the personal
situation (communicating to the judicial authoritgr criminal proceedings) and the
patrimonial one (providing remedies and sanctioBagh training needs are recognised by
Article18 of Legislative Decree No. 124 of 2004ttheads “the ability to accomplish new
tasks to all labour inspection personnel is enstinedugh continuing training courses”.
Training covers a variety of subject including labcand social security legislation,
industrial relations, statistics, communicatiorg o$ information systems, methodology of
social research and inspection investigation teples.

“Code of Conduct” of the labour inspectors

As result of a memorandum of understanding sigmeAgril 2005 by the Ministry of
Labour, INPS, INAIL, ASL, the administrative supmory bodies adopted, in 2006, the
so-called “Code of Conduct” of the labour inspestor

> Decree DPCM No. 412 of 1997.

> The Code was adopted by Decree of 20 April 2006.
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The Code gives harmonization to a matter that haenbsince long time
heterogeneous. It harmonizes the conducts of thgetior, when performing inspection
visits in labour and social security legislatiomelcode has four parts.

The first part lays down the general principles eyoing the subject matter, defines
the subjects, their scope as well as aspectsigédie, loyalty, fairness, impartiality.

The second part contains the guidelines, in termsooducts, to be held in the
relationship with the employer namely:

1. Cooperation, that corresponds in the attitude tdetstand and collaborate in
highlighting the irregularities by the entreprendar remedy them before the
sanction;

2. Mutual respect, that is to say abandoning the lagi¢suspicion” vis-a-vis the
subject inspected and of “confidence” in the Statection represented by labour
inspectors;

3. Less disruption, in the sense of non-intrusivenags the enterprise’s activity
subject to the inspection visit.

The third part lays down the proceedings and fatreal to follow during the
inspection. In an easy schematic structure of #mur inspection, therefore, we can
distinguish the following phases: - Programmingti@e 5); - Preparation (Article 6); -
Inspection access (Articles 7-10); - Investigathivities (Articles 11-12); - Inspection
Findings (Articles 11-12); - Verbalization (Artidel3-14 and 16); - Complaint/notification
of administrative sanctions and fines (Articles -1%); - Detection of criminal and tax
sanctions (Article 18); - Transmission of the re@ord of the inspection findings (Article
17). Not all the above-mentioned phases are coropulSome of them are discretionary.

The fourth part provides a code of ethics that nhestfollowed by the inspectors
when carrying out their visits. Articles 20-26 atedicated to the exposure of real and
proper duties of “conduct”. In particular, mentisnould be made of: a) the fundamental
values: impartiality, objectivity, efficiency, cddéntiality, professional adequacy,
transparency, honesty (personal and intellectunal)istegrity (moral); b) the obligation for
the labour inspector to refrain him/herself perforgn the inspection if there are
possibilities to get personal or financial advaetg) the obligation to protect, keeping
secret, the source of the complaint when the irtgpewisit begins following a request of
intervention.

4.3. Planning of inspection: Inspection support act ion

Supervision in the world of work is a complex aralichte activity. For this reason,
the investigation on this subject matter requives preliminary key actions: the first one
is that concerning coordination, and this has diydseen dealt above; the second one deals
with the planning of the inspection visits and dtgectives. The latter will be discussed
herewith. In the current labour inspection systeesctibed by the 2008 ministerial
directive and the Lgs. D. No. 124/2004, the progddrthe inspection planning is prepared
by Directors of the Provincial Labour Directorasexording to the criteria and guidelines
set by the General Directorate for the inspectictividy through the Regional Directorate
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of Labour®. Generally, a labour inspection visit can be geteel from three different
types of inputs.

The first type of initiative is the so-calledquest of interventior?’. It consists in a
complaint against a specific entrepreneur/entegprrigported from one or more workers
(or their respective trade unions or organizatioreg)ncerning unlawful or irregular
treatments suffered by workers when performingrtiverking activities.

The second is represented ltlge office communication consisting of the
transmission by another administrative supervismgy (INPS, INAIL, EPALS, Revenue
Agency,) or by the judicial policeCarabinieri, Guardia di FinanzaPolice corps) of its
inspection findings.

The latter ighe autonomous initiative namely the planned labour inspection visits.
In this case, it is the DPL itself, according tospecific planning coming from local
administrations or on the basis of operational gliiés outlined by the Regional Labour
Directorate, which decides to inspect a specifiegmise. The autonomous initiative can
also be placed on the basis of statistics studnes raonitoring activities carried out
previously by territorial supervisory bodies.

The third type is certainly the one which betteflacts the essence of labour
inspection’s activities. In fact, the inspectorsirsg without any request, can obtain the
“surprise effect” that provides a higher effectigea of the investigation, something that
cannot be guaranteed by a visit following a conmplarhe latter, in fact, can be easily
anticipated by the employer who can cover in adealcthe inefficiencies or illegalities.
The request of intervention may also have anothrewlolack: it can be used by the worker
as an instrument of revenge against the emplolgersd-called blackmail request).

All types of inspection may be carried out in diffiet ways such as the joint,
coordinated and integrated inspection.

Thejoint inspection is carried out by several bodies together, ustadigectors from
DPL, INPS, INAIL and ASL. There is, for this typé inspection, a special section at the
DPL that regularly plans joint inspections. Témordinated inspectiondoes not have the
periodicity of the joint inspection, it is plannedithin the Commission for the
Coordination of the Inspection Activities and CLE$ sectors, periods, according to the
needs, such the labour inspection visits in agucel during the harvest season. The
integrated inspection instead, is that made by the staff of DPL togettieh other bodies,
different from those involved in the joint inspexctj responsible for combating irregular
work, for example with the intervention @arabinieri, Guardia di Finanzaor Police
corps.

*% Establishing inter-institutional cooperation andliifateral collaboration is an inherent part of th
very concept of an administration system. The degign of a central labour inspection authority
ensures that the activities of the authorities glaander its control are coordinated with a view to
achieving a clearly defined objective. It also easua degree of cohesion between mechanisms for
cooperation and collaboration with other public grivate bodies and institutions and with the
employers and workers and their organizations, whie referred to in Article 5 of Convention No.
81 and Articles 12 and 13 of Convention No. 129.

5" According to Article 8 of the Code of Conduct, tessential request for intervention is to be
collected directly at the offices of the Provindiabour Directorate by the “Personal Officer”, the
so-called “Inspector on duty”.

28



4.4.

The inspection visits

In order to ascertain the respect of the legaliprons relating to conditions of work
and the protection of workers while engaged inrtiairk, such as provisions relating to
hours, wages, safety, health and welfare, the gmpat of children and young persons,
and other related matters, labour inspectors hagepbwer to enter workplaces where
those activities are going on at any time of thg dathe night. Its exercise cannot be
limited®®, labour inspectors are only requested to qualligntselves showing the
identification card before entering the undertakinbhis power represents, without doubts,
the prerogative of the labour inspectors and, texanf its importance, is also being
stressed the ILO’s “Labour Inspection Conventioméds. 81 and 128 Moreover,
workplaces can be inspected as often and as thosoas is necessary to ensure the
effective application of the relevant legal prowiss. Once entered the undertaking, the
labour inspector takes the first contact with thgloyer or with his/her representative and
starts the inspection visit examining the SLB, rdspand any other relevant document as
well as taking statements and interviewing the eygil, workers and any other person
liable under the law. Statements can be made bykessr their organizations, or by
whoever is informed of the facts. They constitube tmajor source of evidence of
irregularities at workplace. Workers and other pessfound in the undertaking cannot
refuse to decline at least their identity and thmositions into the company structure.
Following the inspection visit, the labour inspecterites an inspection report, the so-
called first entry inspection recdfd- FEIR - gerbale di primo accesso ispettjy@nd
delivers it to the employer. This report is substdly a formal listing of activities carried
out at workplace and might include various issweml: highlight the lack of compliance
with safety and labour laws, social security; idfgnibreaches in law; give instruction on
how eliminate illegal situations. Sometimes, whée fctivities to carry out are very
complex and require more time to be finalized, lgour inspector can deliver to the
employer an “interlocutory repoff’ (IR) within which are summarized the activities
already carried out and those needed to be cordpl&teese reports are very important
because allow the inspector to take further ac@mainst the employer (providing
sanctions, fines or submitting the case to the @temt judicial authority in the case were
found criminal breaches) and the employer to getedies against it in the exercise of
his/her right to defend its interests (eliminatihg violation, appealing it in front of the
competent body).

8 Employers having a non-cooperative behaviour dutime inspections or omitting to provide
inspectors with required information and documeéatatay be severely prosecuted.

%9 Article 12 of Convention No. 81 and Article 16 @bnvention No. 129 are intended to ensure that
inspectors may carry out inspections at any timghout previous notice, with the necessary

freedom for an effective inspection without intgiting the work more than necessary. Under
Article 12, paragraph 1, of Convention No. 81 armticde 16, paragraph 1, of Convention No. 129,

labour inspectors provided with proper credentgtgll be empowered: (a) to enter freely and
without previous notice at any hour of the day ighhany workplace liable to inspection; and (b) to

enter by day any premises which they may have redde cause to believe to be liable to

inspection. Article 16, paragraph 2, of Conventidm 129 adds that they shall not enter the private
home of the operator of an agricultural undertalérgept with the latter consent or with a special
authorization issued by the competent authority.

% This is mandatory in accordance to the MinisteBitective of September 2008. For the last
update see paragraph 1.5 of this paper.

®1 See Article 13 of the Code of Conduct of the Latiospectors.
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5.1.

5.2.

Since 2009, labour inspectors from the Ministry of Labourwasll as INPS, INAIL
and ASL inspectors adopted the so-called singleeicison recorff (SIR, verbale ispettivo
unificato). It represents a step forward the sifigation permitting to gather in a unique
and unified record, regardless of the officer whaied out the inspection, violations and
relative sanction which before used to be notifiétth different records.

The sanctioning system and the
enforcement proceedings

General remarks

The 2004 reform first and the 2008 Ministerial Biree later, in addition to the
structural and functional reorganization of labmsgpections system, has also readjusted
the powers of the labour inspectors as well aséimetioning systefh

From a general point of view, the labour sanctigsiesn can be defined as a legal
apparatus composed of precepts and repressive rasasmed at prosecuting employers
responsible of violation of working conditions gmatection of workef.

According to the degree of violation, there ardedént types of sanctions:

» Administrative . They represent the majority and correspond irayment of a
certain amount of money, the proceeding procedsiradiministrative and it is
regulated by Law No. 689 of 1981.

» Civil. These sometimes are due in the case of failuceriect payment or evasion
of social security contributions. They are reguddtg special law.

» Penal They follow penal offenses. They are regulatedthny penal and penal
procedure codes and can be imposed only by pebanh#is.

» Other. These sanctions are not identifiably in the abmestioned categories.
They are also defined as “deflationary instrumeoitslitigation between the
parties®®. They have been introduced, for the first timeLigg. D. 124/2004, and
amended by ministerial Directive of 2008.

Administrative sanctions

The previous legislation in Italy included systeitaty penal sanctions. Following
Law No. 689 of 1981 and Legislative Decree No. 81994, these sanctions have

2 Ministerial Directive of September 2008 and Mirisal Circular of March 2009 No.
25/11/0001489.

% SIR has been modified by the so-called “Collega&voro” Law of November 2010, see
paragraph 1.5.

% See @FFIO, “Labour Inspection in Italy: The sanctioning systerp. 1.
85 NATALINI, “il nuovo regime sanzionatorio del testo unicgp. 33-61.

% See BGLIA, “I servizi ispettivi nel sistema riformato e deflaze delcontenzioso”, pp. 426-441.

30



become primarily administrative ones. Generallyp t& defined as administrative the
legal consequences which the law relates, priméolthe payment of a sum of money and
subsequently, or at the same time, measures thiaictehe use of goods and services by
suspending the property rights. These are thetre$uhe violation of a legal precept
which itself aims to safeguard public interestscawning the Public Administration. In
almost all cases, it is possible to prevent thedeamation through the regularization of
the sanction and the payment of an administratne’f

Before focusing the attention on the specific messuhat can be adopted by the
labour inspectors, it must be noted that, regardmmghe determination of sanctions’
amount, in the current legislation, the administetanctions can be pre-fixed by law or a
minimum and a maximum amount. In the first case,amount predetermined by the law
doesn’t follow discretionary parameters or inddaterl with the degree of violation. In the
second case, (the majority of administrative sansji, the amount of the penalty varies
and depends on different factors such as the moatashich the employer straighten the
situation of non-compliance, the type prosecutiorceeding used, the seriousness of the
violation, etc... Regardless of the kind of sanwiathe basic amount of the fine can vary
according to: a) the number of workers involvedthe violation and/or the number of
violations found; b) the seriousness of the viofatic) the repetition of the violatith

5.2.1. “Compulsary Warning” (Diffida Obbligatoria)

According to Article 13 of Legislative Decree No24l of 2004° if during an
inspection visit the labour inspector, includingP8l and INAL's ones, found non-
compliance of rules whose breaches is punishallievath administrative sanctions, the
labour inspector must warn the employer for thail@ggation of the hon-compliance that
was identified, setting a deadline to eliminatefwdation. Compliance to the warnings by
the employer brings with it a favourable sanctitire (so-calledsanzione ridottissimahe
lowest sanction) consisting in a reduction of thant equal to the minimum provided by
the law for the minimum-maximum sanction or to ager of the amount, in the case of a
sanction with a fixed amount. This type of warncan be used only if the violation is a
remediable one or, said in other words, would filegcathose regulations laid down for the
direct protection of the psychophysical integritf the worker. This warning has a
mandatory nature. It means that labour inspectan@aadopt any sanctions nor start
administrative proceedings before attempt the mangavarning. Following the warning,
the payment extinguishes the sanction proceedihgjse employer does not comply with
the warning, the labour inspector must proceedrdaug to Articles 14 and 16 of Law No.
689 of 1981. The employer will be notified of thénanistrative violation of one or more
labour laws. In details, labour inspectors, as saothe term assigned with the warning is
expired, must proceed to notify the trespasseh@ihibn—compliance with warning and the
consequent prosecution of the proceeding. It shbeldoted that since 2009 a new form of
proceedings has been adopted, the so called “simgpection record” (SIR) by means of
which, labour inspectors must no more notify emplogf his/her violations and relative
sanctions with different documents. As a resulipla inspectors use a single document to
notify those guilty of a warning and the possiblentnuation of the prosecution
proceedings if he/she does not comply with. Thiglsi document reports the terms within
which both the employer can adopt the required déesein order to regularize his/her

7 See RICOLA, “Carattere sussidiario del diritto penale e ogmdella tutela”, pp. 107-117.

% See MTALINI, “il nuovo regime sanzionatorio del testo unicgip. 33-61 and BMBARDELLI,
“Commento all’Articolo 13 d. Lgs.. No. 124/2004h. 972-985.

% This Article has been lastly modified by Law N&3lof 2010
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position and he/she is submitted to the continnabiothe prosecution proceedings in case
of non — compliance. This latter hypothesis enttilat employer has 60 days to pay
sanctions (the so-callesanzione ridottalower sanction) for violations reported by the
inspectors, equal to the lower amount betweenrd i the maximum (or of the fixed
measure penalty) and the double of the minimunage ®f minimum-maximum sanctions.
As can be noticed, in this case the amounts of piwealties are higher than in the
hypothesis of compliance order.

5.2.2. “Compulsory Order” (Disposizione)

This measure was introduced by Article 10 of Deafethe President of the Republic
No. 520 of 1955 according to which within legal yissons dealing with the prevention of
work accidents, that leaves room to a discretiorsssessment on how to apply them,
labour inspectors could issue a compulsory ordetaining the remedial actions to be
undertaken by the employer with a view to complyimgh the law. This law gave to
labour inspectors a wide range of discretion in #pplication of such provisions
characterized from the fact that they did not pdevior a specific duty to comply with for
the employer, but they only stated a general glacthat could be supplemented by a
compulsory order on the basis of the concrete nitgeiain which the inspected employer
operates.

Under Article 14 of Lgs. D. No. 124/2004, the fietd enforcement has been
extended to the labour law and social securityslagon, but with the substantial
difference that this second kind of compulsory orden be issued only by inspectors
under the authority of the labour ministry thattie only one with a comprehensive remit
as regards the supervision of labour and sociairggdaw’.

A significant difference exists from this power aheé warning referred above. As a
matter of fact, the first deals with the issue loé varning regulated from Article 13 of
Lgs. D. No. 124/2004 that is a mandatory duty djolar inspectors every time the
violation can be regularized, whereas the adoptiocompulsory order examined here is
fully remitted at the discretion of the labour iestors. Last, but not least, warning with
issued in the aim to enforce a legal provisiontfar violation of which law provides for a
specific sanction; on the contrary, compulsory oréérs to legal provisions which do not
establish any specific requirement, so that nolle§ances occur and no sanctions are
provided.

At the same time, this specific power has a coraust only in the area of safety and
healtH!, whereas in the area of labour law and social rifgcis really hard to find
provisions for which such a compulsory order ccagdssued.

0 CaFFIO, “Labour Inspection in ltaly: The sanctioning systerp. 30.

™ For instance, according to Article 2087 of theilBode, in order to prevent work accidents, the
employer should adequate the features of his/hen establishment keeping pace with the

technology, in the aim to grant workers with thghast degree of safety and health protection. In
this perspective, labour inspector could issueraptdsory order, with the prescription of the way

how to achieve an increase of the comprehensiveedegf workers’ safety (e.g. modernizing the

establishment by means of the substitution of cdatimmery).
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5.2.3. The employer’s right of defence

From this perspective, national legislation progider several ways through which
the employer can exercise his/her right of defexganst prosecution proceedings initiated
by labour inspectof§

The first one consists in the possibility for theilty, within 30 days after the
expiration of the term fixed by the inspector i tlvarning with which the employer has
not complied, to produce at the legal office setwithin the DPL a written report in
his/her defence. In this report, the guilty caroapply for being listened in order to put
forward reasons and aspects that could excludedurce his/her responsibility as regards
violations. This is a significant implementationtbke “Legality Principle” that allows an
employer to obtain a cut (but never a complete eatoon) of the fines applied, for
instance if he/she can demonstrate his/her “bathel’.fiGenerally, due to organizational
reasons, the RDL summons guilty the one who haléegipjor an official examination after
the expiration of the 60 days term fixed in theifigation of the administrative offense, so
that, if this is the case, he can obtain a rednatibthe penalties’ total amount respect to
the one adjusted from the inspectors, only in tiigniction-order.

According to Article 16 of Lgs. D. No. 124/2004 temployer has the possibility to
present appeal to RDL against the injunction osdig¢hin 30 days from the notification.
This kind of appeal is permitted only if the viatats from which fines arise, do not
concern the existence or the qualification of tmepkeyment relationship. Until the
adoption of a decision from the DRL, this admirasitre procedure suspends the 30 days
term fixed by art 22 of Act No. 689/1981, within wwh the guilty can always lodge an
appeal to the civil tribunal judge. The decisionRifD can confirm, cancel or modify the
fines.

In addition, Article 17 of Lgs. D. No. 124/2004 pides the possibility for the guilty
employer to lodge an administrative appeal to tlegiéhal Committee for employment
relationships. Unlike the procedure under Artioke this kind of appeal can only deal with
the existence or the qualification of employmerdtrenships and it can be presented also
in a previous phase with respect to the issue @firfjunction order. As a matter of fact,
also the other proceedings (act of notificatiothaf administrative offense) can be subject
of appeal which suspends all terms within which tilespasser can exercise his/her own
rights of defence previously descrithéd

5.2.4. The power of suspension of the business acti  vity
(Article 14 Legislative Decree No. 81 of 2008 or
the “Code on Health and Safety Protection of
Employees in the Workplace”)

In addition to the other instruments and in oraetaickle undeclared work as well as
to provide workers with a higher degree of protettiabour inspectors have the power to
order the immediate suspension of the busineswitgctaccording to Article 14 of
Legislative Decree No. 81 of 20008Before the recent legal changes, such a suspensio

2 See RMANO, “Vigilanza nei rapporti di lavoro: il nuovo potereli diffida e problematiche
applicative”.

3 For more details seeHPRETIS, “Commento all’Articolo 16 and 17” Lgs. D. No. 124720

" See B\SENGHI, GOLzIO, ZINI, “La prevenzione dei rischi e la tutela della salimeazienda”, pp.
245-257.
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5.3.

power was exercised only for the construction Gheicle 36-bis, Law No0.248 of 2006).
In the following years (under Article 5 of Law 128 2007), this instrument has been
revised through the enactment of the Consolidatddt$ Work Text (Law Decree No. 81,
April 9 of 2008) in force since 15 May 2008 thatends such a power to all economic
sectors and employers regardless of the activiiesed out.

The preconditions for the enactment of this meaatge

» the presence of undeclared workers (have not beeorded in the company’s
payroll and in other mandatory books) in a peragmtaqual or greater than 20% of
all workers in the workplace;

« serious and repeated violations of safety and Inéegfal provisions.

In the latter case, the offence to be consideredusemust be listed in an annex of
the Lgs. D. No. 81/2008, whereas the repetitiothefviolation has to be understood as an
offence dealing with the same legal provisionstbepbones listed in the above mentioned
annex, violated during the last five years. The @ote adopt this measure is also given to
both ASL inspectors within the limits of their rdrfi.e. the suspension can be ordered for
serious and repeated violations of safety and Imdafjislation, but not in the case of
undeclared work) and Fire Brigades with referemcéne serious and repeated violations
regarding fire prevention. At the same time, ineca$ violations of safety and health
legislation, inspectors from the Ministry of Laboten order conversely the suspension
exclusively within the sectors they have the compe¢ to monitor.

The measure of suspension can be revoked and théyan can restart his/her
activity if he/she regularize his/her position (g engagement of undeclared or black
workers found at workplace at the moment of theeéesion, adoption of the required
remedial to comply with safety and health legahMsions violated) and pay a fine equal to
1500 Euros in the former case and 2500 Euros inlatter. However, law punishes
employer who does not comply with the order of smspon (i.e. he/she continues by
carrying out ordinary activities of his/her undérteys) in different ways depending on the
suspension is caused respectively by undeclarekl evaserious and repeated violations of
safety and health legislation. In the former calse,sanction is the imprisonment from 3
up to 6 months or a fine from 2500 Euros up to 6&@@os, whereas in the latter the
penalty is the imprisonment up to 6 months.

Civil sanctions

As referred above, civil sanctions are due in aafs&ilure, incorrect payment or
evasion of social security contributions. The civdlture of this group of penalties arises
from the need to get both a more powerful deterefiect towards evaders and to increase
social contributions revenu@sFor this purpose, Article 116 of Law No. 388 @0R has
repealed all administrative sanctions related ® ribn payment of social contributions
and, at the same time, has provided for a newricitedf determining them, based on the
application of a percentage of increase on the edgntributions. In this regard, law

5 According to Article 14, par- 11-bis of Lgs. D. N81/2008, the suspension order cannot be
issued if the enterprise has only one worker resulundeclared. This exception, of course, is
provided only in the case of violations dealinghwitndeclared work, but never in the case of
concurrence between the first cause referred alaodethe one related to serious and repeated
offences of safety and health legal provisions.

® See RRisl, “Ispezioni del Lavoro: controlli e garanziep, 134.
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provides for an increase of contributions evadeaging on the basis of the seriousness of
the illegal behaviour of the employer. In detaitse least severe sanction consists in the
payment of the due contributions increased of @qréage equal to the official interest
rate to which a 5.5% rate is addedrhe sanction reaches up to an increase of 30%
(annualized rate) on due contributions in casenafeglared work or unfaithful recording
of wages on statutory boos. In this last case damishes in a more severe manner the will
of the employer to evade, that is the frauduleterition. Obviously, civil sanctions are
applied in addition to the administrative and criadiones.

5.4. Penal sanctions and relative prosecution
proceedings

Although the most part of penal sanctions are pledifor violations of safety and
health legislation, out of this area, some situeti@f non compliance with working
conditions and protection of workers legislation && subject to those as well.

The main offences prosecuted in working conditi@ml protection of workers
concern child labour, illegal employment of youngdavomen (as regards night work),
irregular work by agency (that is, supplying of Wrce from an employer non-
authorized according to the national I&vAs seen regarding the administrative sanctions,
the severity of penalties varies according to #aes criteria: number of workers affected
by the violation, repetition and seriousness of diffence in relation to both the social
category of workers affected (e.g. involvementhifccor women during pregnancy) or the
fraudulent intention.

As a general rule, within the Italian penal lega@tem we must distinguish between
sanctions related to crimedélitti” (punished with imprisonment and fines) from séots
related to minor offencexdntravvenziorii (punished alternatively with imprisonment or
pecuniary penalty, or, notwithstanding the penalimreaof the violation, with the sole
pecuniary penalty).

In the first case, according to the penal procegdiode, labour inspector who
ascertains such violation has the obligation tonsubdmmediately the case to the
competent judicial authorities for the penal praliegs. In the second case (violation of
minor gravity), the offense can be legally convegfirem penal into administrative through
two instruments that we are going to discuss beltve oblazione (fines) and the
prescrizione obbligatoria

5.4.1. Oblazione (Fines)

This procedure is regulated by Articles 162 and-0i82f the Italian Penal Code.

" This sanction operates when the employer makesntehly contribution return statement but
he/she does not pay the owed contributions.

" ]LO Conventions Nos. 81 and 129 establish an eitgink between labour inspection and child
labour by including among the primary functionslaifour inspection the enforcement of the legal
provisions relating to conditions of work and thetpction of workers, such as provisions relating
to the employment of children and young persons.

¥ For more detalis see Natalini, Fll, nuovo regime sanzionatorio del Testo Unicgip. 33-61,
Guida al Lavoro n. 19, Milano, 2008.
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Originally, the oblazionecould be granted only for those offences punisiét
pecuniary penalty (Article 162). Subsequently, hg introduction of art 162 bis, the
procedure has been extended to offences that swgahisheavith a penalty alternative,
i.e., detention convertible into pendfty

By law, the person found guilty can reduce the rofée by paying a fine whose
amount is (according to the situation) one thirdooe half of the maximum penalty
determined by law.

According to the procedure, if the person invesédarequests theblazione,the
judge expresses his or her opinion, which he ordsles by checking the case at hand: the
judge may deem that the request should not beeagtaiitthere is a repeated offense, or if
there are otherwise aggravating circumstanceshdfjidge deems that the investigated
person’s request of aoblazionebe granted, the judge transmits his or her favdara
opinion to the appropriate authorities, so thatitivestigation is closed.

The institute is fell into disuse, as replaced bgther deflationary instrument almost
similar but in fact cheaper and more beneficial the offender: the Prescrizione
Obbligatoria”.

5.4.2. Prescrizione Obbligatoria (Mandatory

prescription)

Introduced by Articles 20 and 21 of Legislative BExNo 758 of 1994 in the field of
health and safety, th@rescrizione obbligatoriahas been extended by Article 15 of
Legislative Decree No. 124 of 2004 to those violagi of legislation concerning working
conditiong”. Similarly to the warning issued in the case ahatstrative offences, it is a
special procedure initiated by labour inspectobyother officials having the legal status
of judicial police (e.g. ASL officials). On the predural level, in order to eliminate the
violation found, the supervisory body, usually dgrian inspection visit, must proceed
with a prescrizionecontaining a time limit within which the employewst regularize the
situation by adopting the required remedial actfonat the same time, inspectors are
obliged to notify to the public prosecutor of theginning of the penal prosecution
proceeding®. During the period given to the guilty in order $traighten out his/her
position, the ordinary penal proceedings carried fsam the public procurator is
suspended until the expiration of the term assidnetthe labour inspector/official.

At the expiration date, if the employer comply witte order, he/she is permitted to
pay a fine equal to a quarter of the fine’'s maximaimount and the penal proceedings is
dismissed, whereas if this is not the case, lalmapector/official communicates to the
public prosecutor the non compliance with the codsgmy prescription and the penal
proceedings carry on following its ordinary wayridg which inspectors can be asked for

8 For a general discussion on thtglazionesee FANDACA, Muscq, “Diritto Penale”, p. 768.

8 The mandatory use of the procedure for labourdop is provided from article 15 of Lgs. D.
No. 124/2004 whereas in the field of safety andtheéegal provision is article 301, Lgs. D. No.
81/2008.

82 According article 20, par. 1, Lgs. D. No. 758/19€% time limit cannot exceed 6 months, with
the possibility given to the guilty to ask for artension of the terms no longer then further 6
months, if the adoption of remedies results paldity difficult for the employer.

83 See article 347 of the Procedure Penal Code.
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both supplying further information and giving euvide during the trial against the
employer.

This special instrument produces a double bené#dfact related to both a prompt
enforcement of the legal provisions due to thetdfiroe limit assigned to the employer for
the execution of compulsory prescription and a mimé decrease of the penal judicial
cases. On the other hand, the penal nature ofthefe categories of sanctions and the
consequent prosecution proceedings act as a coasidaleterrent.

5.5. Other special prosecution proceedings

In order to protect the workers’ economic rightsedl as to deflate the litigation and
the arbitration proceedings on this matter, the4208form has empowered labour
inspectors with two alternative sanctioning tooltie “monocratic conciliation” and the
“diffidg4 accertativa” (an alternative measure for the timely satisficatmf worker's
claim)™.

These special prosecution proceedings has beentlseeacouraged and sustained by
the current Minister of Labour himself, who has eritied and emphasized their use to
better keep a climate of cooperation and collafmratith the employers without forget
the protection of workefs

5.5.1. Monocratic conciliation

The monocratic conciliationis provided for by Article 11 of the Legislativeebree
No.124 of 2004. It entered into force on May 272804 and it is a procedure aimed at
speeding up the dispute settlement process reiatedrkers’ property rights (the majority
of labour lawsuits concern wage-related claims disgutes}®. Monocratic conciliation
applies not only to workers but also to self-emphbyln particular, it can also be applied
to cases of task work or temporary work, envisdgetegislative Decree no. 276 of 2003;
whereas it does not apply to employment relatiovisich have obtained certificatit/n
Monocratic conciliationcan be executed at the same time as the inspgmidormed by
the labour inspectors (concilazione monocraticatesinale), or before the labour
inspection takes place (conciliazione monocratieswvgntiva). Nevertheless, in both cases,
for monocratic conciliationto apply, all evidence of criminal violations slebipe ruled
out. In the latter case, the labour inspection visiuld be compulsory.

It is calledmonocratic conciliatiorbecause the whole procedure takes place in front
one officer of the DPL. The preventiv@onocratic conciliationcan be filed, if so
requested by a worker or by a trade union. In tlaise, an official from the DPL shall
summon the parties for a conciliation attempt.

8 See paragraphs 1.3 and 1.5.
8 See BGLIA, “I servizi ispettivi nel sistema riformato e defam del contenzioso’hp. 426-441

and Q\soTTI, GHEIDO, “Le strategie difensive del datore di lavoro. Daliiffida accertativa alla
conciliazione monocratica”

8 See LI, “Commento all’Articolo 11 d. Lgs.. No. 124/200dp. 950-956 and KSSINEQ “La
nuova conciliazione monocratica nella riorganizaaeidei servizi ispettivi”, pp. 718-723.

87 Seenote No. 22.
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The contextualmonocratic conciliation instead, can be executed during a labour
inspection. The labour inspector can receive ther@ag@l by the parties to carry out a
conciliation attempt.

In both cases, should the conciliation attempt thi labour inspectors are required
to carry out the labour inspection visit. In thasse, it is clear that the inspector plays a role
of mediation between parties involved. At the sdime, this measure constitutes one of
the rare situations in which the law leaves amderdtionary power to inspectors.

It should be pointed out thatonocratic conciliatiorbecomes effective and leads to
the completion of labour inspection procedures ambpn the payment of the social
security charges, which shall be determined acogrtb the rules and regulations in force
and corresponding to the amount that has beendgpEn during conciliation, concerning
the working period identified by the parties anadmiphe payment of the amount due to the
worker.

5.5.2. Diffida accertativa

The diffida accertativais a novelty of the worker's protection rights t&ys.
Introduced for the first time by Legislative Decrie. 124 of 2004, it aims to provide
workers with an alternative to the judicial procegdin order to obtain satisfaction of
wage-related claims and dispdfesin this regard, according to Article 12, if latou
inspectors during their activity find wage diffeceis deriving from employer’s lacks in the
application of collective agreements, they mustigsisa warning containing the order to
the employer to correspond the sums due. Withid&8& starting from the notification of
the warning, employer can apply for a conciliatimecedure to be carried out by DPL'’s
officials. The reaching of an agreement extingusstie proceeding, whereas in the event
of either the absence of agreement or the expiratiche term to act for the conciliation
procedure, the warning acquires the nature of dixecdeed and it can be used directly
from the workers to obtain the due payments digeftdm their employer or, if he/she
does not comply, it gives workers the right to facta coercive execution carried out by
the bailiff.

The 2008 Directive stresses that labour inspeatoosild use more and more such an
instrument because it allows workers to obtainiakgu satisfaction of their claims.

Furthermore, leaving apart the boost given to itie@sure form the Labour Ministry,
it constitutes an instruments the use of which estided to raise as a result of the
increasing spread of the so called “pirate colecagreements”. With this term, in Italy,
scholars refer to collective agreements stipulatad signed from small trade unions
having a low degree of representativeness in totoisef reference. The peculiarity of
these collective agreements lies in the fact thay tfix lower wages than the ones
established in collective agreements brought offnfthe most representative trade unions,
with the risk that such practices entailed sociaingding phenomena. In order to tackle
these practices, in 2088the parliament has established that the overatiewgaid to
employees working in cooperativeésas to be at least equal to the one fixed by ciie

8 See RMANO, “Vigilanza nei rapporti di lavoro: il nuovo potereli diffida e problematiche
applicative”, pp. 5-13.

8 Article 7, par. 4, Act. No. 31/2008.

% In Italy, according to Law No. 142/2001, workersgaged in cooperatives have the same legal
status of employees, because they are at the sammeviorkers and partner. However, it has to be
underlined that this is true only if workers aregaged as employees. As a matter of fact,
cooperative’s workers can be also hired as quasmtdent workers.
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agreements stipulated by the most comparativelyesgmtative workers’ organizations.
Especially in the services sector (concierge servigackaging, logistics, cleanings,
collective catering, canteen), such a provisicimialized to grant to employees working in
cooperatives to receive a sufficient and propodierwage (according to Article 36 of the
Constitution) and employers to comply with labcegislation. It is in this perspective that
the 2008 directive needs to be read and appreciated

Conclusions

From the analysis above, the Italian labour indpecystem underwent a serious and
deep reform. Considerable efforts have been madeedgovernment and parliament to set
up a suitable inspection system which has adapettheé changes occurred in the last
20 years, especially due to the new enterprisgsirozational models.

Since 2004, the potential of the new instrumeragsto be understood and used by
labour inspectors, even though their complete impl&ation would need a longer period
of time. This is partly due that new regulationgaeo be first adjusted and only later
better implemented.

The most significant change in the Italian labamgpection system along with other
European Countries is the promotion of mechanismscaoperation with other
bodies/institutions entrusted with different ingtibnal tasks. This systemic approach has
to be situated in the context of quality inspectystem emphasized in the 2008 Directive
of the Labour Minister.

In this regard, recent statistical data demonstibte effectiveness of the new
direction that the reform has given to the systé&si.a matter of fact, from the annual
report of the Labour Ministry on inspection actyvidf 2009, there is an increase of law
violations in spite of the lower number of workesitinspected. For example, in the period
2008-2009 the so called maxi-sanction for undedlaverk had a 61% increase, irregular
work by agency (or temporary work) a 273% increas#ations of legislation on hours of
work a 154% increase, frauds towards social secundidies with a 495% increase,
administrative offences against women a 67% inerepsnal offences against safety and
health, especially for women workers a 155% in@eas

With this new reform, the labour inspection in ytak contributing to a better
compliance with labour legislation and the fighaegt undeclared work.

It is also moving workers and employers in adapengew approach vis-a-vis the
introduction of a preventive culture specifically occupational safety and health. All this
in line with the European Union directives as vealinternational labour standards.

39






Bibliography

BASENGHI, F.,GoLzIo, L. E., ZINI, A., “La prevenzione dei rischi e la tutela della salineazienda’,
Milano, Ipsoa, 2009.

BOLEGO, G., “Commento all’Articolo 12 d. Lgs. No. 124/2004“Razionalizzazione delle funzioni
ispettive in materia di previdenza sociale e dotay a norma dell’Articolo 8 della L. 14 febbrai6Q3,
No. 30, Commentario sistematico al d. Lgs.. NO./2Q@4", in Le nuove leggi civili commentate,
Padova, Cedam, 2005.

BOMBARDELLI, M., “Commento all’Articolo 13 d. Lgs. No. 124/200#7 “Razionalizzazione delle
funzioni ispettive in materia di previdenza socialali lavoro, a norma dell’Articolo 8 della L. 14
febbraio 2003, No. 30 — Commentario sistematicd. dlgs.. NO. 124/2004”, in Le nuove leggi civili
commentate, Padova, Cedam, 2005.

BRICOLA, F.,“Carattere sussidiario del diritto penale e oggettella tutela”, Milano, Giuffre, 1984.
CAFFIO, S.,“Labour Inspection in Italy: The sanctioning systerapeyGeneva, ILO, 2010.

CAsSALE, G., “ll diritto internazionale del lavoro ed il ruolo el’Organizzazione Internazionale del
Lavoro”, in CaARINCI, F., PizZzOoFERRATQ A., Diritto dell’'Unione Europea, vol. I1X, Torino, TET,
2010.

CAsALE, G., “The employment relationship: A comparative mi@w”, Hart Publishing, Oxford, 2011.

CASALE, G.,SIVANANTHIRAN , A., “Fundamentals of Labour AdministratinGeneva, ILO, 2010.

CAasoTTl, A., GHEIDO M. R., “Le strategie difensive del datore di lavoro. Daliiffida accertativa alla
conciliazione monocratica’Milano, Giuffré, 2005.

CRESTA A., “L'Ispettorato del Lavoro, Compiti e natura giurich”, Milano, Giuffré, 1966.

DE PrReTIS, D., “Commento all’Articolo 16 d. Lgs.. No. 124/2004"“Razionalizzazione delle funzioni
ispettive in materia di previdenza sociale e dotay a norma dell’Articolo 8 della L. 14 febbrai603,
No. 30 — Commentario sistematico al d. Lgs.. NO4/2Q04”, in Le nuove leggi civili commentate,
Padova, Cedam, 2005.

DE PrREeTIS, D., “Commento all’Articolo 17 d. Lgs.. No. 124/2004"“Razionalizzazione delle funzioni
ispettive in materia di previdenza sociale e dotay a norma dell’Articolo 8 della L. 14 febbrai603,
No. 30 — Commentario sistematico al d. Lgs.. NO+/2@04", in Le nuove leggi civili commentate,
Padova, Cedam, 2005.

DEGAN, L., SCAGLIARINI, S., “Prevenzione, promozione e diritto d'interpellpin “La riforma dei
servizi ispettivi in materia di lavoro e previderszzciale — Commentario al decreto legislativo 28l@p
2004, No.124”, Milano, Giuffre, 2004.

DPL MODENA, “Collegato Lavoro - primi chiarimenti operativi’Modena, 2010.

FaioLl, M., “Recenti interventi di riorganizzazione dell’atti&i ispettiva come misura di contrasto al
lavoro irregolare”, in Diritto della Sicurezza Sociale, n. 4, Milar@iuffré, 2004.

FOGLIA, L., “I servizi ispettivi nel sistema riformato e defa® delcontenzioso’in Dottrina e Diritto,
Il lavoro nella giurisprudenza, No.5, Milano, IPSC#2006.

41



GAROFALO, M. G., “La certificazione dei rapporti di lavoro”,in CURzIO, P. (a cura di), Lavoro e
diritti, Bari, Cacucci, 2008.

GASPARI A., GUADAGNINO A., “Le ispezioni in azienda: obblighi, poteri e tutetiopo il D.Lgs..
124/2004 - Ministero del lavoro ed Enti previdefizi@ue sistemi ispettivi a confrontp”’Roma,
luridica Editrice, 2005 .

GHERA. E., “La certificazione dei contratti di lavorg” in DE LUCA TAMAJO, R., RUSCIANO, M.,
ZoppoLl L. (a cura di), Mercato del lavoro: riforme evincoli di sisteipaNapoli, Editoriale
Scientifica, 2004.

ILO, “Labour administration and labour inspection: Chaliges and perspectivesDocument
GB.308/5(Add.), Governing Body, 308th Session, Gané_O. 2010.

ILO, “Labour inspection in Europe: undeclared work, magjon, trafficking”, LAB/ADMIN Working
Document No. 7, Geneva, 2010.

ILO, “Labour Inspection”, International Labour Conference, 95th SessiorpoRelll (Part 1B),
Geneva, ILO, 2006.

ILO, “Strategies and practice for labour inspectipidocument GB.297/EN/3, Governing Body, 297th
Session, Geneva, ILO, 2006.

LELLA, G., “ll D. Lgs. 23 aprile 2004, NO. 124: riforma dellagitanza in materia di lavoro”,in
CURZzIO, P., (a cura di), Lavoro e diritti a tre anni ddédgge No. 30/2003, Bari, Cacucci, 2006.

MANCINELLI, NO., “Cenni storici sull'lspettorato del lavotoRoma, ESI, 1962.

MESSINEQ D., “La nuova conciliazione monocratica nella riongiazazione dei servizi ispettivitn Il
lavoro nella giurisprudenza, No. 8, Milano, IPSQA05.

MOFFA, P., “L'ispettorato del lavoro. Storia organizzazioneynkioni e compiti;, Roma, Istituto
Poligrafico dello Stato, 1968.

MONTICELLI, C.L., TIRABOSCHI, M., “La riforma dei servizi ispettivi in materia di l@ro e previdenza
sociale. Commentario al Decreto legislativo 23 &8004, No. 124" Milano, Giuffré, 2004.

NATALINI, F.,“il nuovo regime sanzionatorio del testo unigd3uida al Lavoro n. 19, Milano, 2008.
NOGLER L., ZoLI C.,(a cura di);Note introduttive” in “Razionalizzazione delle funzioni ispettive in
materia di previdenza sociale e di lavoro, a nodel#iArticolo 8 della L. 14 febbraio 2003, No. 30 —
Commentario sistematico al d. Lgs.. NO. 124/2004"Le nuove leggi civili commentate, Padova,
Cedam, 2005.

PaPA, D., “Attivita di vigilanza: nasce il progetto qualitaDossier ADAPT, No.18, Modena, 2009.

PapPa, D., “Diritto di interpello: cambiano le regole in Guida al lavoro, No. 5, Milano, il Sole 24 Qre
2006.

Papa, D., “L’ispezione del lavoro in aziendal, ed., Milano, 2006, FAG.
PARIsI, M., “Ispezioni del Lavoro: controlli e garanzieNapoli, Edizioni Giuridiche Simone, 2009.

PaRisI, M., “Natura, effetti e prassi dellistituto dell'interppe in materia di lavoro”, in Diritto delle
Relazioni Industriali, n 3, Milano, Giuffre, 2008.

42



PENNES), P.,“L’attivita ispettiva”, in “La riforma dei servizi ispettivi in materia tivoro e previdenza
sociale — Commentario al decreto legislativo 23l@@004, No.124", Milano, Giuffre, 2004.

PENNES|, P.,MAss|, E., RAUSEI, P.,"“La riforma dei servizi ispettivi”,in Diritto & Pratica del lavoro,
No. 30, Milano, IPSOA, 2004.

RausEl, P., “Codice delle ispezioni. ProcedureMilano, IPSOA, 2006.
RausEl, P., “llleciti e sanzioni. |l diritto sanzionatorio dehVoro”, Milano, IPSOA, 2009.
RAUSE!, P., “llleciti e sanzioni. Procedure e strumenti di d€&sMilano, IPSOA, 2009.

RAUsEl, P., “Lispezione del Lavoro: sintesi storica, programioae e coordinamentq” Dossier
ADAPT, N. 18, Modena, 2009.

RomANO, I. V., “L'ispezione in materia di lavoro e legislazionecsale”, Milano, Halley Editrice,
2007.

RomaANO, I. V., “Vigilanza nei rapporti di lavoro: il nuovo poterali diffida e problematiche
applicative”, No. 7, Milano, Italia Oggi, 2006.

SPEZIALE, V., “La certificazione dei rapporti di lavoro nella lgg delega sul mercato del lavorah
Rivista Giuridica del Lavoro e della Previdenzaiala; No.1, Milano, Italia Oggi, 2003.

TIRABOSCHI, M., “Riorganizzazione dei servizi ispettivi e riformaldmercato del lavoro”,in “La
riforma dei servizi ispettivi in materia di lavor® previdenza sociale — Commentario al decreto
legislativo 23 aprile 2004, No. 124", Giuffre, Mila, 2004.

VEGA-RuUIz, M.L., “La inspeccion del trabajo en Europa: retos y logreen algunos paises
seleccionada aun en tiempo de crisisAB/ADMIN, WD No. 3, Geneva, ILO, 2009.

WEIL, D., “A strategic approach to labour inspectiontnternational Labour Review, Vol. 147, No. 4,
Geneva, 2008.

Zodl, C., “Commento all’Articolo 11 d. Lgs.. No. 124/20047 “Razionalizzazione delle funzioni
ispettive in materia di previdenza sociale e dotay a norma dell’Articl 8 della L. 14 febbraio Z)0

No. 30 — Commentario sistematico al d. Lgs. NO./2@@4", in Le nuove leggi civili commentate,
Padova, Cedam, 2005

43



