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Preface

As part of the research and studies under the nesgr&nme on Labour
Administration and Inspection, the aspect of tHatienship between labour law and its
efficacy and efficiency is not new. The debate atbthis topic is becoming even more
important in the light of the current effects ofolghlisation. Moreover, such a
relationship has to do with the wider debate on rille that labour administration,
understood in its widest meaning, plays in makingesthat labour legislation is
respected and complied with by workers and empkoydike. In this context, the
development of labour law and that of labour adstiation go hand-in-hand. Even
more, if we look at what is usually called “the sbcjuestion”.

In this report, Professor Adalberto Perulli of theiversity of Ca Foscari of Venice
and | have collected the contributions of a gro@igminent European scholars. They
discuss the importance of the subject matter,péxial nature, the “special”’ treatment,
which labour law demands, the necessity of speaiiiliary disciplines and the unity of
the goal: that is to say the search for a realnoaldetween the compliance of labour
legislation and its efficacy/efficiency in the reebrid.

The arguments dealt within the collected papemn dtem a gradual move from
labour law as *“juridical” norms to the enactment“e¥aluation” mechanisms that are
more of an economic nature. Labour law, taken ihital dimensions (national,
supranational and international) with a view toeleping its efficacy, has to face a new
challenge: that is the efficacy/efficiency evalubéecording to a yardstick external to its
inner rationality.

This type of evaluation, very close to an econopgicspective rather than the law,
brings into question the social justification oétprotection systems, which are accused
of causing adverse effects on the economic andhilsdeivelopment. The challenge for
labour law, then, is particularly inspiring in aesario of economic globalization that is
inherent in the DNA of fundamental social rightsattis to say, an essential element of
human rights and hence not always to be "evaluatedugh the parameters of
economic rationality. In other words, labour lawmens an expression of priority
interests for human protection. In this sense,eb@nomic "evaluation" of labour law
cannot be held separately from a social valuesuatiah. This would bring a modicum
of harmonization and balance between differenitiealand approaches.

The hope is that this report would inspire furtheftections on this subject matter
and that more effective and coordinated responselsl e provided to such a dilemma
posed by the efficacy of labour law.

Particular thanks go to Dr. Mario Fasani for hilatmration when preparing this
report. Special thanks also go to Ms Caroline Aagd Ms Angela Onikepe for their
assistance in the editing and formatting this dceim

Giuseppe Casale

Director
Labour Administration and
Inspection Programme
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Introduction

The relationship between labour law and globalirats certainly not a new issue.
Many scholars have already written on this themgyvbry few have done studies on the
efficacy and efficiency of labour law under new gigms of economic forces. Such a
relationship has to do with the wider debate on rible that labour administration,
understood in its widest meaning, plays in makingesthat labour legislation is
respected and complied with by workers and empiyaike. In this context, the
development of labour law and that of labour adstiation go hand-in-hand. Even
more, if we look at what is usually called “the sbguestion”.

At the University of Venice Ca Foscari, a groupkafropean scholars has debated
this issue by contributing with a series of isspapers herewith collected. They discuss
the importance of the subject matter, the spec#lre of the subject matter, the
“special” treatment that labour law demands, theessity of specific auxiliary
disciplines and the unity of the goal: that is &y,sthe search for a real balance between
the compliance of labour legislation and its effig@fficiency in practice.

The arguments dealt with in the collected papesmdrom a gradual move from
labour law as *“juridical” norms to the enactment“e¥aluation” mechanisms that are
more of an economic nature. Labour law taken in i@l dimensions (national,
supranational and international) with a view toaleping its effectiveness has to face a
new trial that is the efficacy/efficiency evaluataccording to a yardstick external to its
very rationality.

This type of evaluation, very close to an econopgcspective rather than a legal
one, brings into question the social justificatiohthe protection systems, which are
accused of causing adverse effects on the econant social development.
Emblematic, in this regard, is the example giverhgyemployment protection system in
relation to alleged negative effects in terms ofplyment. Labour law will then be
“evaluated” like any other legal mechanism to dghb its “convenience”
(“inconvenience”) in economic terms, for exampléereng to the evaluation criteria
used by the World Bank when preparing the Doingifess Index or the EPLS index
used by the Organization for Economic and Cooperddievelopment (OECD).

The challenge for labour law is particularly ingpiy in a scenario of economic
globalization that is inherent in the DNA of fundamtal social rights: that is to be an
essential element of human rights and as such catlédlways be "evaluated" through
the parameters of economic rationality. That isag, labour law remains an expression
of priority interests for human protection.

In this sense, the economic “evaluation” of labtaw cannot be held separately
from a social values evaluation, with a view to rhanization and balance among
different rationalities that are not necessarilgamflict.

Among the various contributions, Prof. Riccardo Pehta’s paper deals with the
economic challenge to labour law. It is argued th@indard economic theories, by
exploiting the new historical conditions, would gegt that the correct policy response to
the increasing of market competition for goods aadsices on a global market would
also mean more market for labour transactionshildontext, the economic challenge to
labour law is not only theoretical but also pohtic




How should this nexus be correctly addressed frolabaur lawyer’s viewpoint?
Prof. Del Punta argues that the complex relatignbletween economics and labour law
or what is internal or external to the legal sysianterms of “openness” of labour law
with respect to acquisition in economic sciencehéscore of the matter. The economic
arguments overlap with the labour law discourse tanough the different intersections,
labour law is bound to deal directly with aspedtthe economic theory. In other words,
he seems to imply that it is in the interest ofolablawyers to continue to nurture the
debate with the economists. Fostering dialogue detwthe two spheres could only be
beneficial for both.

This argument is further evaluated by Prof. Stef&mebman who opens his
contribution with an analysis of the EmploymenttBation System Index elaborated by
the OECD in 1999. He summarizes a set of issuesshwghould be preliminary to any
dialogue between legal scholars and economistgcesly on the issue of the different
models to regulate flexibility in the employmentlabour force. The main point is that
any realistic analysis of employment protectionteys in different countries must
proceed by examining institutional provisions adoog to the methodological principles
of comparative law. This implies, among other tkingomparison of legislative systems
that may and should be conducted outside any coriicetheir possible measurement by
index. Indeed, quantitative measurement — what@wered at — of elements extrapolated
from legislative provisions not only is technicallyallacious, but is also
uncharacteristically constraining; it being very ahua self-fulfilling prophecy inspired
by other motives, not necessarily rational ones.

The topic of the effects of globalization on themamistration of labour law is
analysed by Prof. Sheldon Leader. In his contrdsutbn the fragmentation of labour
rights due to the current pressure coming fronglbbalization, Prof. Leader argues that
fragmentation arises from the supply chains of wadtengs that render labour exposed
to other domains: laws regulating commercial conmgmgrnvestment and trade. Each of
them incorporates a place for labour rights, bugsdso in a different way than the one
treated by labour law. The result is one of fundataeconflict among the principles
shaping labour rights within the world economy. Miihese connections in place, what
will actually count as violation of any given righThis raises the questions of balance,
compromise and adjustment. Labour rights have terénto a set of competing rights
and interests that might on some occasions ovethdse entitlements, even if the
enterprise pays due respect to them. Basing hisrmagts on a series of concrete
examples (e.g. the Chad/Cameroon pipeline projeetproposes, at the end of his paper,
a framework of analysis that tries to cope witreavilegal setting.

“The measurement of the protection legislation: ¢hee of Italy” was treated by
Prof. Carlo Devillanova. Following Prof. Liebmarasgument, Prof. Devillanova gives
an overview of the evaluation of labour laws andd@missal rules in particular. He
focuses his examination on the way in which theadsas been recently addressed in the
economic discipline. With regard to the Italiandab market, he analyses the method
adopted by the index of employment protection lagjiisn system (EPLS) developed in
1999 and revised in 2004 by OECD. It is interestimgnote that he proves the various
shortcomings of index measurement and at the eadnthoduces ways and means
related to the relevant economic outcomes in aaénk them to the EPLS.

In his contribution, Prof. Adalberto Perulli anadgsthe relationship between law
and economics, and especially the one betweenotieept of efficacy (in the traditional
sense) and efficiency, which looks at the mere ectn dimension of the norm, that is
to say its impact on economics. He develops a sfiygeargument, according to which
labour law is the legal discipline that, more treary other, treats the issue within the
context of the relationship between economic agdllefficiency. All this has to do with




the current challenges that globalisation is cngatin national legal systems. The
challenges include, among others, the respecteoptimciples dealing with multilateral
surveillance, the excessive-deficit procedures éurttie EU rules, for example), the
financial assistance, the cost-benefits analysis fthe macro to the micro-level and so
on. In other words, without denying basic labouwv [@inciples and rights at work, it is in
the interest of any legal expert to deepen a prapalysis of the relationship that exists
between the application of labour law and its eoeicdmplementations.

Finally, Prof. Antoine Lyon-Caen contributes to ttiebate with a comment to a
judgement made by “le tribunal de grande instaradeNanterre in September 2008 on
the evaluation of employees. From his viewpoiri tlecision is very important because
in bringing with it a new set of rules, it has cgad and overturned the previous judicial
trend on this subject matter. In this context, jtidgement is a salutary test of the legal
evaluation of the evaluation method itself. In fegrthe evaluation system was lawfully
established only in the course of dismissal proeoggsd After this judicial award, the
Court declared this system “illegal”, establishangew set of conditions for the “correct
evaluation”.

Being based on management powers, the evaluatioa [gerogative of the
employer; it is a discretionary power of the empglognd does not need to be provided
by a contract of employment.

However, the use of this system is necessary @scsisch as:

- The employees’ right to regular professional sss®nts. The latter necessarily
requires an evaluation;

- The duty of adaptation: it requires employeeshange their jobs, but also their
capacity to be employed;

- Evaluation is a requirement under the conditiwhgre there is a need to justify the
employer's decisions.

The court decision also contained some irreguésitiThe implementation of
technical means to control employees’ activitieshhe preceded by an injunction and
consultation with an enterprise committee. The €onrthis case, requested respect for
the mental health of the employees due to the laefs of the evaluation criteria. In
addition, there is also a need of a declaratiothdf evaluation system is based on a
computer system that allows the automatic procgssipersonal data. Therefore, a duty
to inform the employee on the technique and omrtthods to be used must precede any
indictment against him.

Two additional criteria are also required by the lep determine a professional
evaluation: one dealing with finality and the otléth adaptation. In other words, the
evaluation must meet the same characteristics odittons that make it possible to
justify it. So, what are the main uses of an eva&n&

1. Dismissals taken by an employer in consideratibthe professional inability or
incompetence of an employee. Such a measure misisieel on objective factors.

2. Judgements done to justify the differences betwemployees. Again, the elements
or criteria for comparison and differentiation mhstobjective and verifiable.




Moreover, the evaluation cannot be used in thescesecerning:
1. The mental health of people;

2. The company’s recourse to employ journalistthé evaluation system of the
company is challenged;

3. Subjective risk; company’s intrusions into thmpéoyees’ personal sphere are
forbidden.

From the above, Prof. Lyon-Caen proves that theguudence enlarges the notion
itself of an evaluation system. In this sense abauation can measure the efficiency of
labour legislation.

To conclude, it seems that the debate on the nbetween labour law and
economic theory, including the debate on efficany efficiency of labour law, is still an
open debate among scholars. We do hope that tderreall find further interest and
inspiration in deepening the analysis of such aMyrsubject matter.

G. Casale
A. Perulli




The Economic Challenge to Labour Law

by Riccardo DEL PUNTA

1.

Introductory remarks

The title of this paper calls for some explanatemd possibly an exercise of
deconstruction. Essentially, it reflects the atté towards economics prevalent among
labour lawyers, which in its most extreme form seesnomics as nothing more than a
set of (only apparently neutral) tools through whaapitalism wreaks its cold revenge
on labour law. Here, notwithstanding the title, ifetlent approach will be adopted.
There is no doubt that a challenge exists, althotigirises from history more than
academic theory, since the exogenous shocks cduysgtbbalisation have profoundly
changed the context within which mature labour leas evolvetl Labour law is a
technique for the regulation of the labour markiebesl at immunising the sale and
purchase of that particular “commodity” which i$9dar against the action of market
mechanisms. Therefore, since globalisation hasltegsuin much more open and
competitive markets on a worldwide scale, a pegfdagical consequence is that the
labour markets of even advanced economies havedraam by the currents of market
forces, generating a significant pressure to refohm rules that represent a major
obstacle to the expansion of their market features.

This story has not yet ended. In the experienc€aftinental Europe, labour law
resisted change for as long as possible, afterhwihizas forced to a compromise; that is
to accept limited reforms focused mainly on the gives of the labour market. However,
this has led to further tensions and conflicts raéiiest, which, although have not yet
exploded, they have already, jeopardised the iateeqguilibrium of the labour law
systems. New dichotomies have arisen, between atérahd atypical workers (hence
the proposed “flexicurity” modd|, male and female, young and adult, insiders and
outsiders, and finally, as Robert K. Reich has silated in his impressive
Supercapitalisth (where many analyses, although perhaps not all, ralevant for
European countries too), between citizens as weried as consumers and/or investors.

This is how things stand. The standard economioribg, exploiting the new
historical conditions, essentially suggest or raiee the fact that the correct policy
response to the increase of market competitiogdods and services on a global scale is
fundamentally more market for labour transactioms. tThus, the challenge becomes
theoretical as well as political. How should this ¢orrectly addressed from the labour
lawyer’s viewpoint? This topic will be dealt with the two main parts of this paper. In

! Professor of Labour Law, University of Florendaly.

2 See J. Conaghan, R. M. Fischl and K. Klarepour Law in an Era of Globalization.
Transformative Practices & Possibilitie®xford University Press, New York, 2002D.R. Craig
and S. Michael LynkGlobalization and the Future of Labour La@ambridge University Press,
Cambridge, 2006.

3 See below, § 3.

* See Robert K. ReichSupercapitalism. The Transformation of Businessm@®acy and
Everyday LifeRandom House, New York, 2007.




the first part (88 2-3), it will be argued thatawng political implications aside, the
relationship between labour law and economics nmesffirstly conceptualised as a
problem belonging to legal theory, and more spedliiy to labour law theory. In other
words, the challenge must in the first place, terimalised, that is focused upon the
foundations and methods of labour law. Consequeatborrect formulation of the topic
in question implies taking a theoretical stand les fbundations of labour law. My stand
will be in favour of an interdisciplinary approacbonceived not as an unpleasant
accident for labour law, but rather as an advarasetsomehow necessary evolution of
its history.

Accordingly, in the second part (8§ 4), some aspeftthe relevant economic debate
will be addressed in an attempt to discern int¢imes with the labour law question and
to show that this debate cannot be reduced to atdmonomic analysis.

In the end, some essential and albeit provisiamalclusions will be drawn.

2. The Justification of Labour Law

The relationship between labour law and econonsigrésented by some scholars
within a framework that assumes a clearly definstirettion between what is internal
and external to the legal system. The nexus betadmyur law and its social values
would be ‘“internal” and the, albeit divergent coptse of the “efficacy” and
“effectiveness” of labour law would reside withihet legal dimension. Instead, the
reference to economic efficiency would be “extetmalthe labour law systein

Actually, according to the most extreme approackesernal is tantamount to
extraneous, when it is maintained that in the puisuits social objectives labour law
can afford to ignore (or even should ignore) ecawemninstead, more standpoints that
are moderate envision a possible and even expedi@ogue with economics, although
restricted to a cognitive openness of Luhmann main which labour law and
economics remain two different entifies

A very apt reference, in the latter perspectivégislain Supiot's assessment (in his
recentHomo juridicug) that the proper function of the law — and of labdaw in
particular — should be to construct and pass @otgety a humanistic anthropology from
which the economic dimension of life is practicaiycluded.Homo juridicusis, in a
sense, opposed tkmmo oeconomicus

These approaches sound unconvincing, first from ethadological and/or
philosophical viewpoint. The labour law paradigns teeen traditionally centred, not on
the formal and structural properties of law, ashimitthe positivist legal theory, but on
the values or (more broadly) the functions thablablaw has historically pursued as a
classical example of Max Weber’s “material law”.

® See A. PerulliValutazione ed efficacia del diritto del lavora. Lyon-Caen and A.Perulli (ed.),
Efficacia e diritto del lavorpCedam, Padova, 2008, pp. 9-43, esp. pp. 11-20.

® See again A. Perullgp.cit, pp. 12-18.

" See A. SupiotHomo juridicus.Essai sur la function anthropologique du dra&euil, Paris,
2005.




This meansinter alia, that the nature of labour law is to be open itfiluence of
the extra-legal factors in which it finds its finaktification. These are not only relevant
when the norm is issued, but also entail an ongawsgon connected with its
interpretation and application, constraining labtaw to enter into a social process of
permanent justificatiomf its techniques and solutions.

When the axiological or functional dimension of leso incisively introduced into
the legal system and legal discourse, therede factoacceptance of an anti-positivist
conception of labour law, according to which itimate foundations are to be sought
outsidethe legal system, at least from a positivist vieiup

This is not contradicted, in my view, by the falchtt many of the classic labour
values have been incorporated into the legal system strict sense (i.e., as a set of
norms) through Constitutions such as those of rasrcltaly. Clearly, Constitutions
represent an important stabilising factor for tae,| but not to the point of justifying a
new “constitutional positivism” which could agaiender the legal norms self-sufficient,
isolating them from the external reafity

Effectively, while on the one hand, constitutionadinciples are exposed to
permanent reinterpretation deriving from changiogia cultures and values, on the
other hand, Constitutions do not take a definimdtabout the choice of tools to be used
to pursue their ends. For instance, assuming #dwaslation is designed to protect the
worker and compensate his/her economic and so@akmess, the Italian Constitution
does not specify that this objective must be putserclusively through a generalised
regime of unbreakable norms rather than, say, fciegft labour market protection,
especially when it might be demonstrated (altholighnot arguing here that it is) that
the latter could, in a certain context, functiomtéefor all workers.

That is not to say, however, that the legal systhould be seen as very dependent
on the other social systems, or to rule out thetfeat it features a degree of closure and
a tendency to autopoietic development. Perhapsnibst correct representation is of a
never-ending process in which opening and clodlitegreate.

It is also possible that a field with such a wedfided character as labour law may
try to select the factors by which it is willing be influenced. However, such selective
capacity is curtailed within a liberal and demoicratociety where communication
processes are increasingly intense.

Therefore, the labour law discourse must be cardisthen it traces the dividing
line between what is external or internal to thgalesystem. It cannot banti-positivist
when it lays down the traditional foundations of field, and suddenlgositivistwhen
defending itself from the attack of alleged extésr@mies, such as economics.

That is to say, if it is accepted that the legittjmaf labour law must be based on a
process of permanent justification which goes bdyihe fact that its norms have been
validly issued, there does not appear to be angoreaf principle that rules out the
inclusion among such numerous justifications ofsth@f an economic nature (to the
extent that they are available), which must benidk& consideration in the framework
of a genuinely pluralist approach.

8 On constitutional law as the contemporary forntraftural law”, see G. Zagrebelsky,diritto
mite, Einaudi, Torino, 1992, pp. 154-158.




In other words, labour law tradition cannot be gty referred while excluding
economics’ entitlement to play a relevant role he pbutlined process, unless it can be
demonstrated (and of course, it cannot) that ecanosasons are not relevant for the
sake of workers and of society as a whole.

3. Taking pluralism seriously

There are at least three main reasons why econamiagnents are naturally entwined with
the classic labour law discourse:

- Economics has mainly (although not exclusivetyllb with the creation of wealth and
the efficient allocation of resources. To that dhdan scarcely be held to be irrelevant
for labour law, especially in the current histolicanditions when globalisation is
constraining the advanced economies to give newrifyito the creation of wealth
rather than (or together with) its redistribution;

- Economic goals may often coincide with relevattdur law values, or be very close
to them. For instance, one of the best known paenmef the economic efficiency of
the labour market is given by a condition of fulth@oyment which also represents an
important social value (see Article 4, para. 1ttef Italian Constitutiof). Of course,
labour lawyers promptly add that the promotionwf €mployment cannot be made at
the cost of bringing the standards of employed erxrlbelow a certain level, just as
the “blackmail” by the insider-outsider scheme égected®. nonetheless, the social
value of the “employment” in itself is not doubted.further example can be taken
from the “flexicurity” model proposed by the Eur@we Commissioft: albeit for
different reasons, neither the econofisior the labour lawyer can be indifferent to
the problems deriving from a two-tier labour markaithough naturally the labour
lawyer could object that flexicurity is not the besmedy for this phenomenon to the
extent that it generates worse conditions for altkers>;

- Economics, together with sociology and possililyeo human and social sciences, is
crucial for providing information about the reafesfts of the legal intervention. This
ought to be perfectly compatible with labour lawtare (leaving aside its ideological
branches), since the value-oriented rationale othviabour law is presumably an
instrument also implies evaluations based on a-goahted rationale, in order to
verify, firstly, whether the means used have geelyiachieved the aspired protection
of the valué’, and, secondly, whether any unintended consequertbe detriment of

° This point is emphasized by A. Ichino — P. IchiAochi serve il diritto del lavoro? Riflessioni
interdisciplinari sulla funzione economica e la glificazione costituzionale dell'inderogabilita
delle norme lavoristicheRivista italiana di diritto del lavorp1994, I, pp. 459-501.

19 see A. Lyon-CaerEvaluer le droit du travail. Sommaire d’un programnA. Lyon-Caen and
A. Perulli (ed.),op.cit, pp. 3-8.

1 See recently, the Report by the “flexicurity” nmiss Council of the European Union,
17047/1/08, Brussels, 12 December 2008.

125ee T. Boeri, P.Garibaldiwo-tier reforms of employment protection: a honeymeffectThe
Economic Journalvol. 117, 2007, F 357-F 385.

13 As an example of the prevailing negative reactiofthe Italian doctrine against “flexicurity”,
see M.G. GarofaloRost-moderno e diritto del lavor®ivista giuridica del lavorp2007, | , pp.
135-144. For a more problematic approach, see @&rr&c‘Modernization” of Labour Law: a
Current European Debaténternational Institute for Labour Studies, ILGeneva, March 2007.

4 This point is clearly recognized also by A.Perap.cit, p. 13.




another party has been produced. For instance, thargh the harmful effect of
employment protection legislation on the levelsioémployment and employment has
not been definitively demonstratéda labour lawyer can scarcely be insensitive i® th
matter, which necessarily involves an economicyaisi

This is not to suggest that justifications in terofiefficiency alone must be taken
into consideration, as claimed by a fundamentahserpretation of the economic
analysis of law, or that they should automaticaflyevail over other types of
justification'®, namely those founded on social justice, resuliting complete reversal of
the classic labour law approach.

In other words, any economic reductionism thatrig domination of economics
over labour law must be rejected. For instancenewere the inefficiency of anti-
discrimination law to be demonstrated, notwithstagdhe attempts of a number of
economist¥, the foundations of this field of labour law wouldt be undermined, since
it is widely justified by moral reasons concernthg dignity of every man and woman at
work.

Nor should we overlook the fact that conflicts camse, not only between an
efficientistic and a social view of the world, baiso between different social values
related to different social models and even tdfedint anthropology. Namely, the value
of paternalistic “protection”, up to now pursuedlbigour law, is quite different from the
Amartya Sen’s “promotion of capabilitid’ which inclines much more towards a
liberal, albeit socially sensitive, individualism.

Consequently, pluralism must be taken seriouslyickvimplies, as Hugh Collins
put it that the disintegration of the traditional labdaw discourse is to be seen as
“productive”. This means, in particular, that irethonfrontation of different views and
claims to truth there is no winnarpriori. The importance of the jurist’s role derives just
from being an arbitrator of these conflicts, sitise legal rationale must result from a
synthetic evaluation of all the relevant values emerests emerging from sociétyo the
extent that these are compatible with the genenatiples of the legal system.

A further consequence, in my view, is that the eogblogic model of worker to be
taken as reference by labour law is a very opencantpbrehensive one, from which the

15 See below, § 4.

6 See S. DeakinEconomic Approaches to the Evaluation of Labour Lawmparing Coase,
Hayek and SerA.Lyon-Caen and A. Perulli (ed9p.cit, pp.45-64, esp. p. 46

17 See J.J. Donohue IlFoundations of Employment Discrimination La®xford University
Press, Oxford & New York, 1997.

18 See A. SerDevelopment as Freedoi®xford University Press, Oxford, 1999.

19 See H. CollinsThe Productive Disintegration of Labour Laimdustrial Law Journal 1997,
pp. 295 ff.

2 see L.Thévenot,es sciences économiques et sociailes et le dyoélls biens reconnus, pour
quelle évaluationsA. Lyon-Caen and A.Perulli (ed.), pp.65-97, ggp.88-89: “...le jugement de
droit qui procede lui aussi d’'une dynamique d'img®n de justifications plurielles.Loin d’une
telle réduction (& une contrainte ou a technigiexgne du droit doit étre évaluée pour sa capacité
au réexamen et a la révision des compromise dgdfesation”.




4.

economic dimension of work activity cannot be ruted, simply because it reflects the
reality of individual and social life.

Admittedly, at this point the decisive questionn-terms of the legal theory -
remains open and largely unresolved: how can theajgm be reduced to unity? Which
justification must prevail? How can we find a gellr accepted and overlapping
legitimacy of the law, in a broad sense?

It would be too easy to answer tHawfulness— depends upon compliance with
decisional procedures. This is a predictable ansiudrit fails to address the need for a
deepetegitimacyof the law within contemporary sociefies

Therefore, if the legal culture of labour law isdaly non-positivist, it remains
unclear what it is. This is because labour lawhpaps not unlike all contemporary
positive law, does not have a legal theory, whittcan successfully rely on. As
suggested once by Massimo D’Antéhasuch legal theory should be fully post-
positivist, however the “post” actually means théiat it is looked for has not emerged
yet. The true point is that while a major theomtiwork — for which many philosophical
tools could be available - would need to be unéterigo explore the complex nature of
contemporary law, labour lawyers appear to haveermogent concerns.

Economics and Labour Law: a short overview

The debate about the economic compatibility of lablaw has passed through
different stages, at least from a labour lawyeesspective. During the 80s and to a
certain extent the 90s, it appeared that no comigemas possible, as the success of
neo-liberistic ideas was overwhelming, pushing labtaw into the corner. In more
recent years, the mood has partially changed: falaowers have somehow reshuffled
their cards and some of them have been searchiraydaments aimed at demonstrating
that labour law could befficientas well adair. Then, approximately after September
11, regulation became fashionable affaand even the current global recession, for
which events of the last months, despite not camiegrlabour markets, have been a
blow to the extremist supporters of self-regulatetkets.

However, assuming that the environmental conditimmsa constructive dialogue
between labour lawyers and labour economists haes loreated, there is still a long
way to go and the final destination is far fromtagr. So all that can be done here, based
on the methodological and cultural stand outlinedva, is to attempt to identify some of
the mainintersectionsetween the two discourses in order to envisagsilple systemic
trends.

2L On this hard topic seex multis J. HabermasBetween Facts and Norms: Contributions to a
Discourse Theory of Law and Democrad§IT Press, Cambridge, Mass., 1998; M. Rosenfeld,
Just InterpretationsLaw between Ethic and PoliticEniversity of California Press, Berkeley,
1998.

%2 See M. D’Antonal-’anomalia “post-positivista” del diritto del lavas, Argomenti di diritto del
lavoro, 1990, pp. 207-228.

2 But for many scholars, of course, it had neveregont of fashion: for a significant example,
with regard to the French regulation school, seeBByer and Y. Saillard (ed.)Régulation
Theory. The State of the ARoutledge, London & New York, 2002.
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The starting point of the analysis is inevitablyes the distance between labour
law and economics is greatest. According to thendsted or orthodox economic
approach, a market reaches its equilibrium when it is pettfecompetitive; therefore
every external intervention, which prevents a markem finding its efficiency
equilibrium, is negatively assessed.

In effect, since John M. Keynes's macro-economigaiiions, standard economic
analysis is well aware that labour markets haveravéconomic frictions that prevent
wages from adjusting downwards, from which condgioof imperfect competition
naturally derive. Anyway, it holds that labour lamstitutions are detrimental to job
creation, since they magnify the intrinsic markattions’.

Namely, the blame is mainly attributed to wageditygi and thus to minimum wage
mechanisms and collective bargaining. However, dabcegulations (on internal
mobility, working hours, etc.), employment protectilegislation and unemployment
benefit are also taken into critical consideration

In general terms, such analyses are far removed drtabour law approach, since —
albeit in different ways — they all focus not or ttmployer-employee relationship, but
on conflicts of interest between skilled and uriekilworkers and between employed and
unemployed'.

In any case, in more specific terms, the differgaight of the various institutional
factors has not been finally fixed, since the ongaempirical research, which is being
honestly developed, by a growing number of econtias not yet led to conclusive
results.

For instance, many analyses are available on tleeoseonomic consequences of
collective bargaining, which is not seen as an evil in itself. Admitiedf collective
bargaining and particularly a high bargaining cager are assumed to exert an upward
pressure on wages, hence raising equilibrium ungynpnt, it is argued that this effect
can be offset depending on the degredarfgaining coordination(which is different

2 \Which is largely dominant in labour economics bextks: see for instance C. R°Gbnnell, S.
L. Brue, D. A. MacphersorGontemporary Labor Economickl°Graw-Hill, New York, 2003; R.
G. Ehrenberg and R. S. Smitfiodern Labour Economics. Theory and Public Pqlidddison-
Wesley, VI ed., Reading, Mass. 1997.

% See G. Saint-Paulthe Political Economy of Labour Market Institutior®@xford University
Press, Oxford, 2000, p. 2.

% For a general overview, see R. Layard, S. NickellJackmanJnemployment. Macroeconomic
Performance and the Labour Markéted., Oxford University Press, Oxford & New ¥@R005.

%" The employed-unemployed conflict is at the hefithe Insider-Outsider Theory, developed by
Assar Lindbeck and Dennis J. Snowdmhe Insider-Outsider Theory of Employment and
UnemploymentMIT Press, Cambridge, Mass. & London, 1988, whidhcidentally — is centred
much more on wage rigidity that on the EPL'’s rale hich it is best known, for instance in the
Italian Labour Law debate. More recently, see tifeuéntial analysis of G. Saint-Paup.cit,
which is focused on the concept of “rent”, as “theasure of imperfect competition in the labour
market”, telling us “how far wages are from laboomrarket clearing, or how remote the
unemployed are from underbidding the employed ssfa#y”.

% See T.S. Aidt, Z. Tzarmatodrade Unions, Collective Bargaining and Macro-Ecorio
Performance: a Reviewndustrial Relations Journalvol. 39, 4, 2008, p. 258 ff. For a general
review, see C. Luciford, sindacati e la contrattazione collettiv@8rucchi Luchino,Manuale di
economia del lavordl Mulino, Bologna, 2001, pp. 183-211.
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from centralisation); that is the extent to whible parties in the labour market take into
account the effect that collective wage settlememgght have on aggregate labour costs.
The advantages of decentralised bargaining, e.g.aasmedy against regional
unemployment, have also been underlined.

As for employment protection legislation, whose i@as effects are very
controversial, while it is accepted that it reduoesrall job flows, no empirical evidence
has emerged proving that it negatively affects yslegment rates.

Therefore, many comparative analyses which empbatlie virtues of the
deregulated labour markets and many theoreticdysemof unemployment based on the
assumption of perfectly competitive market at armievel still express the maximum
potential conflict with the labour law approach,tte extent that, although they have
incorporated the main institutions of labour lawthin their models, they fundamentally
aim at the flexibility of the labour markets astteir main policy implications.

However, the picture changes partially and new dementarities can be found
when a micro-economic look at the peculiaritieghaf labour market (e.g. information
imperfection) is givenAproposthis, the aforementioned analysis on downwardsewag
rigidity has evolved in a comprehensive overviewha many failures that affect labour
markets (as well other markets) including: inetastiof supply (since people are obliged
to enter the labour market to survive); problemscoflective action; low trust and
opportunism that prevent the formation of efficidohg-term contracts; inadequate
incentives for investment in human capital; infotima asymmetries; monopsonistic
buyers that can set the price of labour.

Naturally, the analysis needs to address eacheopdints listed above in depth.
However, here it is sufficient to observe that giweich failures, even some neo-classical
economists have argued — taking the example of atandmaternity leave — that the
provision of mandatory norms can be efficient siiicéfrees” negotiation from the
uncertainties deriving from the employer’'s lack ioformation on the employee’s
intentions about maternity, thus enhancing theiefficy of the transactiéh

The account of market failures rapidly leads uscoémsider another economic
approach, which is different in that it focuses aptthe markets but on the firm. In fact,
in Ronald Coase’s classic theory, the firm is aafsmarket failure, where the authority
principle takes the place of negotiation, creatislgs of hierarchy” within the mark&t

2 See R. Layard, S. Nickell, R. Jackmanm,cit, Introduction. See also J. Messina, G. Vallanti,
Job Flow Dynamics and Firing Restrictions: Evidericam Europe The Economic Journabol.
117, 2007, F279-F301; L.M. KahnThe Impact of Employment Protection Mandates on
Demographic Temporary Employment Patterns: Inteamatl Micro-Economic Evidencgavi,
F333-F356.

30 See P. Aghion, B. Hermalihegal Restrictions on Private Contracts Can EnhaBéfeciency
Journal of Law, Economics & Organizatiof990, p. 381 ff. On economic utility of pregnancy
discrimination laws, even from a different viewpbisee also S. Deakiop.cit, pp. 58-59.

31 See R.H. Coasé&he Firm, the Market and the Lawniversity of Chicago Press, Chicago,
1988.
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However, as Oliver E. Williamson, founder of thedNaestitutional School, has
argued, even the firm fails or is exposed to the riskadilure, since it may be unable
to protect its “specific” investments in human ¢apiThus, the enterprise must have a
governance structure capable of meeting two majuirements: to protect the continuity
of the employment relationship over time, and tb ge institutions (including union
representation) to guarantee that the work relakignis performed on a basis of
reciprocal loyalty.

The Neo-Institutional approach is potentially immit for labour law?, because it
leaves room for an economic justification of rigtitat are aimed at enhancing the value
of workers’ skill$*. This fits particularly with a post-Fordist woriéw, even though it
leaves the problem of protecting low-skilled wokenresolved.

The economic theory of contracts (or contract eouns) can also be comprised in
the market failure framework, since it concentrates “incomplete contracts” (the
employment contract being one of the best exampiefiiid solutions to the phenomena
of contractual opportunism and adverse selectiartoAding to this field of research,
which has a special sensitivity towards institusidnthe introduction of normative
measures can be taken into consideration althdulgasi not yet been applied to labour
law.

The Neo-Institutional approach has also gained &rara@conomic projection
through the Variety of Capitalism approdth centred on the notions of
“complementarities” and “system coordination” anmthed at rejecting the idea that there
is only one only answer to globalisation — thattlé Liberal Market Economies.
According to this approach, Coordinated Market Ecomes can count on comparative
institutional advantages which given certain cdod#, allow them to respond more
efficiently to the challenges of globalisation.

In a recent reappraisjl the model has been further enriched with a major
consideration of the role of the State and thecetitin of a third typology — the Mixed

32 5ee 0. E. WilliamsorThe Economic Institutions of Capitalisifihe Free Press, New York &
London, 1985.

3 As it has been argued more in depth in R. Del &uneconomia e le ragioni del diritto del
lavoro, Giornale di diritto del lavoro e delle relazionidustriali, 2001, pp. 3-45, esp. p. 27 ff.

34 For further conceptual developments in this dicegtsee U. Pagan®roperty Rights, Asset
Specificity, and the Division of Labour under Aftative Capitalist Relations, Cambridge Journal
of Economics]1991, p. 315 ff.

% See A. Nicita and V. Scopp&conomia dei contrattiCarocci, Roma, 2005; B. Salanigye
Economics of ContractdIT Press, Cambridge, Mass. & London, 1997.

% See P.A. Hall and D. Soskice (ed/arieties of Capitalism. The Institutional Foundats of
Comparative Advantag®xford University Press, New York, 2001.

37 See B. Hencké, M. Rhodes, M. Thatcher (eB@yond Varieties of CapitalismOxford
University Press, Oxford, 2007.
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Market Economies — where the elements of CME aegiated with State-compensation
mechanisms, in which Italy and Spain have beemited”®.

The VoC scholars have confirmed their faith in fhessibility that CMEs and
MMEs can maintain their competitive advantage ewasnthe pace of globalisation
increases. Peter A. Hall, while saying that rumoofsthe death of the CMEs are
exaggerated, nevertheless admits that the shodkis hthve struck the European
economies can deepen the dualism of the labouratsgrthus undermining the political
compromise on which such societies are based, whesee is at stake than economic
performance®.

Conclusions

The confrontation between economics and labour imwometimes seen as the
clash of two monolithic entities. Since the realitgs it has been seen - is very different,
it is interesting to detect which of the schoolseabnomics and labour law feature
fruitful intersections. If the answer is posititbe path to an economic justification of
labour law may not be so impassable, althoughabeur law in question may in the end
emerge as partially or significantly different frahat labour lawyers are accustomed to.

As it has been shown, an excessively abstract ggdegate economic approach
based on cross-sectional comparisons which distegamonomic differences and
“details” of labour markets does not allow muchrofor dialogue, since the rationale of
labour market regulation or institutional aspectshsas collective bargaining is assessed
on the basis of its distance from the ideal oflfaregulated labour market. The argument
for flexibility gains major support from this ap@ah. On the other hand, the micro-
economic approach leads to quite different conchssi since the existence of a number
of market failures opens up a new scenario wheréntervention of the law can be seen
as a tool to address such failures. In Simon Démkitew’, this is also the most
appropriate interpretation of Coase’s theorem.

Obviously, this would significantly alter the ratimle of a future labour law. Having
anti-market or pro-market regulations is not theeahing. Admittedly, the technique of
unbreakability is not eliminated by this approadhce some standard economists
maintain that, given certain conditions, the existe of mandatory norms can be
efficient. There is no doubt, however, that it wblbse its centrality since the legal
effort (as well as any union action) would be ainm@tmarily at strengthening the
worker’s position and freedom of choice in the neankithout falling into a paternalistic
and all-inclusive protection.

It is easy to see the signs of this different @uojgthy in the labour market
approaches which have been a significant presemcehé last 15 years in a current of

% See 0. Molina and M. Rhode3he Political Economy of Adjustment in Mixed Market
Economies: a Study of Spain and ltaF. Hencké, M. Rhodes, M. Thatcher (edp.cit,
p. 224 ff.

39 See P.A. HallThe Evolution of Varieties of Capitalism in Eurpfie Hencké, M. Rhodes, M.
Thatcher (ed.)op.cit, p. 39 ff., esp. p. 83.

“0See S. Deakimp.cit, pp.46-50.
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labour law literatur& (where the most in-depth elaboration is due th&id Mitchell’s
Melbourne schodf), as well as in the recent legislation of manydpaan countriés
(which has originated the same “flexicurity” propts

Of course, this would shift the focus of labour lram collective protection to the
promotion of the individual worker’'s capacities @ubstantive freedom) in the labour
market and in social life as a whole. In other vgoitthiere is a clear connection between
the labour market approach and the aforementiormadrya Sen’s approach, where the
very notion of economic efficiency is revised.

According to Frank Wilkinson and Simon DeaKjnSen’s approach is very useful
for labour lawyers, since it allows for the justdtion of legal intervention aimed at
counteracting the effects of the social exclusiahjch the market always tends to
produce, while at the same time improving the dquali competition among enterprises.

The protection and promotion of individual skills also the policy suggestion,
which can be drawn from the Neo-Institutional Sdiemphasis on the protection of
specific investments. The function of individuajhits and of collective action too seems
perfectly compatible with this approach.

As for the VoC School, it raises different quessiorspecially for a country like
Italy, which traditionally rejects neo-liberal stlins. Since each system is required to
increase its comparative institutional advantages immprove its systemic interactions,
the upshot is that a single system cannot affordetmon-liberal and at the same time
uncoordinated with regard to crucial areas likeonmepresentation.

To sum up, it seems that with regard to the prigcfurrent trends, economics and
labour law are already partially converging to éxéent that it is accepted that the future
of labour law lies more in the protection of thédar market than in the classic, all-
protective mandatory norms. However, even assuthiagjthe precedents are accepted,
this is not to say that the convergence will beyeamce there are still two main points
on which the two fields do not match.

On the side of thelabour lawyers the assumed trends presuppose a new
anthropologic and cultural concept of the worker langer rigidly anti-economic, while
willing to argue that he/she, as an individual,| wibt need to be protected for eternity

1 With respect to the Italian debate, see partitulst. Biagi, Job Creation and Labour Law:
From Protection Towards Pro-ActionM. Tiraboschi (ed.)Marco Biagi. Selected Writings
Kluwer Law International, The Hague, 2003, pp.1@3:1P. Ichino,ll lavoro e il mercato
Mondadori, Milano, 1996.

“2|n the wake of the seminal R. Mitchell (edRedefining Labour LapwCentre for Employment
and Labour Relations Law, University of Melbourdi®95, see C. Arup, P. Gahan, J. Howe, R.
Johnstone, R. Mitchell, A. O’Donnell (ed)abour Law and Labour Market Regulatiofhe
Federation Press, Sydney, 2006.

3 On the ltalian case, see R. Del Purthe lItalian Labour Market “Biagi Reform”: an
Assessmerf2005),Italian Labour Law e-Journal, www.labourlawjournil.

4 See S. Deakin and F. WilkinsdiGapabilities”, ordine spontaneo del mercato e dirisociali,

I diritto del mercato del lavorp2000, pp. 317-344;abour Law, Social Security and Economic
Inequality, Cambridge Journal of Economic$991, 15, pp. 125-148. The importance of Sen’s
approach, with respect to the role of law in pran@pindividual capabilities, is further discussed
by S. DeakinEconomic Approaches to the Evaluation of Labour Lemmparing Coase, Hayek
and Sencit., pp.55-58.
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but can gain a possibility of choice, demandingmative help from the legal system and
social help from the unions to achieve it.

Conversely, on the side of teeonomiststhe greatest problem is represented by the
notion of “power”, which they ignore, so that it i@t clear whether the concept of
market failure can incorporate a disparity of baryg power between the contracting
parties like that traditionally postulated by labtaw.

It can be presumed that the dialogue between ldaouand economics will follow
this path. In any case, if a “new alliance” betwedirthe social sciences is called for to
address the complexity of contemporary soci&iésseems unlikely that the labour law
discourse will be able to maintain its proud sefi@nafrom economics, as if it were the
last bastion holding out against the imperialisnthaf economic dimension.

%5 See L.Thévenop.cit.
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Evaluate Labour Law
by Stefano Liebman

Since the early ‘90s of the last century, there basn a growing tendency, in
discussions over economic policy, to quantify ergplent protection systems (EPS).

The translation of institutional data into numericalicators fulfils, as it were, two
scopes: the first is to resolve through field stgdhose shop-worn controversies over the
impact of EPS on the performance of an economiteBysthe second is to render
numerical indexes instrumental to policy-makingdmabling international comparisons
and allowing the identification of institutions thaupposedly cause a rigidity of a
specific labour market, with a view to changingnhe

It is worth noting that, precluding the doubtfuletretical foundation of the
approach, reform of the labour market — aimed adieating sources of rigidity in some
countries — appears to be one of the areas olariéon where consensus runs highest.

In 1999, the OECD elaborated on an index of emp#ynprotection systems that
proved a significant step forward compared with fhievious standards, as the next
paragraph makes clear. Unquestionably, the OECEBEXxihés been the most widely used
since its first release.

In November 2003, a small group of lawyers and enusts of Bocconi University,
including the author of these notes, wrote a pajreing to analyse the method used to
build the index and underscore some of the issueaises, specifically in Italy (Del
Conte M., Devillanova C., Liebman S., Morelli S002).

The analysis highlighted the extreme variability tbk index, inasmuch as its
standards are subject to decisions at times ampimad to interpretations at times
guestionable. We also expressed some reservat®re the opportunity of merging
partial indexes to generate a single index of dlagality.

As mentioned, the OECD index (1999) is the latemgesin a long series of efforts
(Emerson 1988, Bertola 1990, Grubb and Wells 19%d, anore recently, the famous
paper on regulation of labour by Botero J., DjankoyLa Porta R., Lopez De Silanes F.
and Shleifer A., 2004) to measure employment ptatesystems and the rigidity of the
labour market legislation that regulate them.

Such an index introduces two major innovationsstFthe number of indicators is
extended to include, in addition to legislation ap-term contracts and fix-term
contracts, legislation on collective dismissal@el, the new index is based on cardinal
digits and attributes to each countryigidity index graded from zero to six, moving
upwards to higher EPS rigidity.

This latter innovation is extremely attractive imagh as it enables the monitoring
of an EPS over time to study its impact on the eonn system. In fact, all the indexes
before 1999 were based on ordinal digits and pesl/ia standing of the countries based
on the relative rigidity of the labour market.

Y Full Professor of Labour Law and head of the LaHaaw area of the PhD program in Law of
Business and Commerce at Universita Bocconi, Milaby).
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This type of information could be of use to makenparisons between nations but
was wholly inadequate for dynamic analysis. Indeey, reform that does not modify the
position of the respective countries in the classiion falls, by definition, outside the
reach of an index based on ordinal numbers andmlgzermit assessment of the impact
of the reform.

The OECD index, instead, monitors variations in ER&r time and enables
dynamic analysis on time series and panel-datdsdt permits classification of countries
according to relative labour market rigidity ana trelative position of the respective
countries. Italy, for instance, with a rigidity i of 3.5, ranks among countries with
low-flexibility labour markets alongside Greeceytagal and Turkey. The United States
and Great Britain, instead, rank at the other eitid &n index below one.

Thanks to these advantages, the OECD index has Imgéar, the most widely used
for field studies and policy discussions. Cazes Badporova (2003) have applied the
same method to five countries in transition (BulgalEstonia, Poland, the Russian
Federation and the Czech Republic).

Moreover, even those authors who concede thatidityidlexibility index falls
short of explaining things and suggest other broatindards to assess the role of other
labour market policies and institutions (Boeri Tartbaldi P., Macis M. and Maggioni
M., 2002), agree on the OECD index to measure EPS.

The very fact that the index is so widely usedéargprrompted our research.

The notion of labour market rigidity/flexibility self is subject to controversy and
may be viewed from an array of angles.

The OECD itself (1999) provided a broad definitimfh EPS: ‘*tmployment
protection refers both to regulations concerninging (e.g. rules favouring the
disadvantaged groups, conditions for using tempprar fix-term contracts, training
requirements) and firing (e.g. redundancy procedurenandatory pre-notification
periods and severance payments, special requiremfemt collective dismissals and
short-time work scheme”.

In fact, the index was based on 22 specific indiatthat are successively
aggregated. The first step consisted in attributinafies to the indicators specific to
labour legislation. With respect to no-term consador instance, the OECD factors in
twelve specific indicators. Similarly, the six sessive indicators measure other forms of
contracts (the first three for fix-term contractsdathe remaining three for temporary
contracts). Finally, the last four report infornaaition collective dismissal regulations.

The attribution of value is immediate where magétis measurable — such as the
amount of severance entitlement, the maximum duraif a contract, etc. — yet, even in
such cases, the complexity of legislation requaesompromise between a variety of
institutions.

Where magnitude is not measurable, legislation @ati@nslated into numbers according to
some specific criterion. For instance, the defomtof dismissal without cause is rated:

- 0 where the professional performance of the workereslundancy fall into the
definition of dismissal with cause;

- 1 where the choice of the workers to be dismissegsliject to social considerations
such as age or workplace seniority;
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- 2 where dismissal must be preceded by alternativstimgp and/or training for
outplacement;

- 3 where insufficient performance of the worker does$ qualify for dismissal with
cause.

Once a value is attributed, each variable is aegusd a scale from zero to six,
moving to higher rigidity. The next step is to aggpte the specific indicators and this is
done by weighting the self-same indicators.

Before expressing reservations on the concretoedtion of the index, we wanted
to stress the dangers inherent to the aggregatoapgs. Afterwards, we examined the
attribution of numeral values to the partial indexgperated by the OECD, in particular
in the case of Italy.

Leaving to the reading of the original paper inesrdo analyze the technical
criticism we raised to the OECD index (Del Conte, @evillanova C., Liebman S.,
Morelli S., 2004), | shall summarize here a setissiies, which, in our opinion, are
preliminary to any dialogue between legal scholrd economists on the topic of the
different models to regulate flexibility in the elopment of labour force.

Legal scholars have always underlined the thealetiore underpinning legal
systems to comparative studies. Arguably, compaaingle from one legal system with
the correspondent rule of another and verifying iecglly their concordance or
discordance is as old a practice as the awareféss kegal fact proper.

However, comparative study as a social sciencegsaissubstantial epistemological
problem in relation to its scope. The current tke&oal debate takes its cue from the
absolute independence of comparative study from sgegific utilitarian scope. As a
social science comparative study does not harbour objectivesagial prevention. It
does not aim to improve mutual understanding betwmmples or perfect the edifice of
international public law, nor does it aim to appnoate and harmonize legislation, or
better national law (Kahn-Freund O., 1966 and 1974)

As has been magisterially stated, what is now drgecf comparison presently is
to “deflate bogus instruments of knowledge: subtgithard data for them and thereby
acquire valid knowledge”. Indeed, comparison clmgess and debunks hasty
generalizations; it dissolves issues rooted in mafigm; it moves beyond underlining
correspondences and divergences to discern thesesaComparison sedksv in action
and notlaw in the booksthe former reflects applied law, reality, substmesolution,
while the latter reflects apparent law, superstmgctind not law. Comparison is history
and such history, as it pulverises false notioas;dnducive to knowledge” (Gorla G.
1954).

These synthetic but final words amply justify theution, not to say downright
scepticism, which has characterised the attitudiegd! scholars towards cross-country
econometric studies of institutional data.

In regards to the OECD index on labour market rigidroper, labour law scholars
are at pains to grasp the sense of analysis andpjosition of legal texts picked from
different national legal systems with the avowen aif attributing to each a numerical
value enabling comparative assessment.

Laws inthe booksmay be similar in different countries and yet nmagve quite
divergent when set against laimsaction If, in case of unfair dismissal, the law provides
for damages commensurate to unpaid salary betvieetime of dismissal and the time

19



of reinstatement of the worker, it is quite clebattthe computing of the damages is
contingent on a period that is not determined\at kut that depends on court practice.

Moreover, said practice not only varies from coymér country, but, even inside the
respective legal systems, from jurisdiction to gdiction. Yet again, practice varies
inside jurisdictions, according to the avenue ofiedy selected by the claimant (ordinary
procedure, urgent procedure) and, hence depentteeavailability of the single judges
confronted with a massive influx of petitions faigancy proceedings. Note should also
be made of the disparity of productivity betweedges, due to the actual absence, in
many systems, of provisions setting down exprese tiimitations for proceedings,
inclusive of release of judgement.

Even assuming that all such variables (and mangrstivhich cannot be adduced
here for obvious limitation of space) were factorgid the making of numerical indexes
(and be it said here that such operation is non eneenotely considered), before
embarking on an attempt to make comparable therdatsured in a single country, it
would be necessary to tackle those issues rais@bparison which have been briefly
described above. In other words, it would be neags® explain how such data fit in
with the wvariety of historical, social, cultural,triectural and super-structural
configurations of the different legal systems (fchiA., Polo M., Rettore E., 2003).

In reality — and this is what puzzles most leghlotars — it seems that the, doubtless
sophisticated, quantitative measurement of ingtital factors proceeds from an inverted
sequence: comparison is subsequent to the gererdtimumbers, because numbers are
the starting points for comparison.

We believe the reason for such inversion in thehogtlies in the immanent and
intrinsic nature of the development of numericatlidators itself, that is, in the
production of practical tools instrumental to comgtize study.

Hence, the first question the legal scholar puthéoeconomist: is it admissible for
a scientific approach to renounce measuring valubenever considerations of an
exquisitely cultural tenor warn against dubious mjitative measurements?
Alternatively, is there an overriding exigency, tmsnental to the objectives of
econometrics research, to produce comparable vedgasdless?

Another issue raised by the translation of insthal data into numbers concerns
language. The issue has generated a vast and impegslebate among comparative law
scholars, which cannot, even briefly, be outlinenteh However, some aspects of the
issue need be mentioned here.

To the legal scholar, the language of law is a &rinstrument highly distinctive
from the specific language that expresses it. &nthé language of law proper, there exist
identical wordings with changing meanings, caustteeby the evolution of the law, or
by different contextual determinations.

Regarding the interpretation of the language of ld& problem is compounded by
the necessity to compare it with other languagetawf couched in different national
languages. Needless to say, heuristic problemeaseralarmingly at that stage.

Thus, if it is true to say that two pieces of I¢ggi®n in a single body of rules may
vary the meanings of words, it is also true to #agt two provisions in different
countries may use homonymous words with differe@anmngs.
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It appears that pretty much the opposite phenoméentaking place in the field of
economic studies. There, a single language (Engissicrowding out the diversity of
national languages and occupies such a dominaitigooas to incorporate and, thus,
shape every aspect of reality, both in the econoand legal spheres, blissfully
unconcerned with national variables.

The problem indeed, has become a pressing issus. dt fact that within the
European Union the problem was faced and resolwedebognizing the languages
spoken in the respective member States as offaiguages.

The use, in the construction of the OECD index,seferance pays an all-
embracing notion is emblematic of the distortiorused by hasty incorporation into
English language of diverse realities expressethéir respective languages. Whereas
severance payhich, strictly speaking, refers to the money p@ican employee upon
termination of his employment, it has been usedhist occasion to cover equally
schemes which, in their respective countries, nidieeamount to additional costs to the
company in case of dismissal or, to savings fod s@impany through the deferred
payment in any cases of employment terminatiorf podion of salary due the worker.

Now, a second question must be answered about @es@ at harmonizing
institutional data: in the process of comparingiingons, has due allowance been made
to the fact that lexically homonymous expressiossduin diverse countries may have
different meanings in law? Therefore — yet agais # admissible for such an approach
to renounce quantitative assessment whenever $iiguind judicial examination of
homonymous institutional edicts uncover substauiféérences in meaning?

The observations here briefly outlined —inspiredthy teachings of comparative
law — only aim to caution researchers using crossiry analysis and evaluation of
legal systems comparable on paper against sucl baseralizations as are only too
prone to emerge from the crunching of numbers.

To avoid such pitfalls, it is necessary to adopbmparative model which does not
only record formal similarities and dissimilaritieBut which also tracks down their
causes. In addition, such model should unresenadlyrace the possibility that it might
not have any practical purpose, in the light of fde that legal systems are not always
amenable to quantitative models.

The OECD index was calculated for the late ‘80s, ldie ‘90s and for 2003. The
index for the ‘90s had Italy appear as a countrthva high level of employment
protection and, to that extent, comparable to oliediterranean countries. In the 1999
index, its position was affected by the fact that -addition to other anomalies — the so-
called “Employment Termination Indemnity” was pldceiside dismissal costs, not
considering that, according to the Italian law, bsam amount of money is only a
deferred payment of a portion of salary due to engployee. The OECD has since
admitted the error in its 2004 issue of Eraployment Outlook

The index of employment protection established iy ©ECD for 2004, instead,
takes into account the modifications introducedtaty by labour market reform in the
previous years. Thus, it changes position (fromt8.2.4): the overall index for Italy
now compares favourably with the 2.6 of Norway &@wleden (Nordic countries), the
2.9 of France and the 2.5 of Germany (continerdahtries).

Italy still comes across as “more rigid” than theitdd Kingdom with its 1.1 index.
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The difference between the overall employment ptate indexes in Italy and in
the United Kingdom, 2.4 and 1.1 respectively, isseal by the significant difference
between the indexes attributed to temporary cotstrd2.1 and 0.4) and to those
attributed to mass redundancy (4.9 and 2.9), comgedl by the disparity between the
indexes attributed to permanent contracts (1.8lahdrespectively).

Inside the class of permanent contracts (which m&igr 5/12 on the composite
index, though such contracts account for 90 pet oémll payroll workers), a line is
drawn betweerunfair dismissal compensation at 20 years of tengmmpensated by
fifteen monthly wages in Italy and eight in the U&)d thepossibility of reinstatement
after 20 years (whether the employee has the optibmeinstatement into his/her
previous job, even if this is against the wishethefemployer).

On that score, in reality, the assessment of th€@®E somewhat crude and
essentially misleading. Indeed in the Italian cabe, OECD puts together companies
subject to reinstatement provisions (i.e., “absdlytrotection by way of mandatory
reinstatementand which, under the terms of law, applies oolxdmpanies with more
than fifteen workers (5 per cent of the companis/@ on the Italian labour market),
and those subject to weaker employment protectienreemploymendr compensation,
at the discretion of the employer) (Schivardi Forrini R., 2003).

In addition, the rigidity attached to reinstatemandt to the fifteen monthly wages
in compensation in case the worker refuses regrst and asks for compensation is
erroneously compounded by an improper multiplicatiof dismissal costs since
reinstatement and 15-month wages compensation wrealty exclusive.

Lastly, the duration of legal proceedings and cquéctice are not factored in as
variables, though they play a critical role in snchtters.

It appears quite clearly at this stage that therd@hation of indexes of rigidity is
based on errors that hamper proper assessment.

The OECD also attributes different levels of riggdio two countries with respect to
redundancies. The impact of this third componenth@wvever, limited, owing to the
already mentioned reduced weight attributed ta ithe construction of the composite
index.

Yet, the level of rigidity attributed by the OECD mass redundancy provisions in
Italy is based on a significant confusion betweifegtnt schemes, nametgdundancy
benefitsandintegrative benefit$or idled workers, as well as an estimation of lingal
requisites to redundancies — i.e., corporate redzgton — as “restrictive of freedom of
enterprise”, though in practice the entreprenetaine the discretion to proceed as he
chooses.

Assuming as known, the mentioned limits of the OB@&hodological approach in
the construction of the indexes for employment gutibn systems, here is sufficient to
reiterate the opinion that the endeavours to gfyaatid synthesise complex systems for
the scope of comparison rest on shaky foundations.

In many respects, particularly where these analgsesused to inspire economic
policy, the suspicion arises that the indexes aiiltt in such a manner as to justify the
orientations or biases of the people who firsttiihiése indexes.

More pointedly, the fundamentally ideological asption that fully liberalised
labour markets would trigger a rise in employmewels and would favour “fair income
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distribution” seem to preside over the constructbthese indexes. Such an assumption,
blithely setting aside all the problems regardirgpdrities in information and differences
in bargaining powers between parties, quite ndfumes to the conclusion that any
restriction to the free play of market forces geates inefficiency (Freeman 2005). | do
believe, instead that history amply proves how ewplent protection schemes,
regardless of the positive or negative courses tio®k over time, were adopted
specifically to remedy market dysfunctions whichdhblittle to do with abstract
conceptualizing.

On the economic level, the OECD itself appears w&ytious in assessing the
impact of employment protection systems on employrtevels.

The EmploymenOutlook2004, p. 80, readsOVerall theoretical analysis does not
provide clearcut answers as to the effect of emmp&y protection on overall
employment and unemployment. It is not surprisihgt teconomists have turned
increasingly to empirical analysis to try to reselthe question. At first glance, simple
cross-country correlations are still partly inconslve... Naturally, it is not possible to
draw policy conclusions on the basis of such batariassociations and several studies
have been carried out in search for clearer conidus from multivariate analysis. There
too, however, researchers are not unanimous”

The study mentioned earlier that criticised thehmadtof construction of the rigidity
indexes adopted by the OECD has inspired scholtwsnew forays of institutional data.
Indeed, these scholars have seized on this opjyrtorpoint out the necessity to clarify
the theoretical issues attached to comparativeystfddistinct legal systems. In
particular, it has been said that the main scopeswwh comparative study is to
demythologize instruments of knowledge of dubioaldity and to replace them with
historical data in order to attain valid knowledgetoni R., D’Antoni M., Del Conte M.,
Liebman S. 2006).

As mentioned above, the comparison of disputesidhmt only gather differences
and similarities, but explain the reasons of sufflergnces and similarities. The analysis
of social protection systems must: (1) start frdra general and specific reasons that
guided their formation and then, (2) move on to dhelysis of the processes whereby
legal provisions influence or bind the options lo¢ players and, (3) conclude with an
assessment of the effects generated by eitherotheeting or strengthening of these
provisions in a given historical and institutiocahtext.

An approach along those lines by Blanchard (2086 himself had made ample
use of the OECD indicators in the past, has bdestriated in a paper where he writes,
“in the process of looking at the effects of ingtdns, | have become less convinced that
existing measures fully capture what is going ofsfter re-examining the developments
of the last years, he concludéthe decrease in employment protection has conthén
form of introduction of two types of labor contrgctraditional and highly protected
permanent contracts, and new, less protected, teampaontracts. Whether such a
reform actually decrease unemployment is ambiguedsat is certain is that it has
created a dual labor market, with protected and giraal workers”.

As mentioned earlier, these observations shouldpimperly integrated into
informed surveys on employment and distributiveiaibns in other countries. They
should also proceed with the identification of #e#s of provisions that have led to or
permitted the persistence of misinterpretationdwidbstanding the impact of provisions
on the prosecution of a proper distributive systeur,findings take us far from both the
OECD indicators and from substantially arbitraryasigrements. The neglect of such
structural data renders the terms of comparisoedéemably flawed and produces
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abstract and nominalist operations, instrumentah -the best of hypotheses — in
justifying, on supposedly scientific grounds, conclusions thther belong to common
wisdom.

All the observations developed thus far push towdng opting for a methodology
that envisages analysis within a broader hermesauframe of reference, where
economic analysis and legal scholarship interpateein a process of confirmation and
refutation.

In conclusion, | think that any realistic analysfsemployment protection systems
in a diversity of countries must proceed by examgnnstitutional provisions according
to the principles of methodology of comparative .laliis, however, implies among
other things, that the comparison of legislativetesns may and must be conducted
outside any concern for their possible measurentgnindex. Indeed, quantitative
measurement — howsoever arrived at — of formal efesnextrapolated from legislative
provisions not only is technically fallacious, bsitalso uncharacteristically constraining,
it being very much a self-fulfilling prophecy insgil by ulterior motives (Artoni R.,
D’Antoni M., Del Conte M., Liebman S. 2006).
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Core labour standards, the Global Compact
approach

by Silvia FOFFANG

1.

Introduction

Prior to a discussion of the central themes of pinesent study, it may be
advantageous to summarise what is meantabpur standardsand core standards
since it is precisely their effectiveness that giigly aims to assess.

International law contains detailed legislation &org all aspects of employment
and labour, legislation that can largely be trabedk to the numerous conventions
adopted by the ILO. The existence of all theseslatjve recommendations mandates the
necessity to define a much smaller nucleus of mininstandards(the core labour
standard¥ determined to be a legislativeine qua non The guaranteeist strategic
approach aims towards a recognition of this subtstandards as obligatory and seeks
to have the minimum standards implemented as widslypossible, but this does not
preclude a more protectiorisipproach to their implementation on a nationatlleis
proof of a more strategic approach to reachinggied of worldwide acceptance of, at
the very least, the minimum standards, one needammisider the fact that not even one
of the conventions relating to even e labour standardbas ever been ratified by all
member states of the ILD.

The core labour standardsefer to four principles considered fundamental and
irrefutable. Their source is the 1998 ILO Declaratdon the Fundamental Principles and
Rights of Labour, and they specifically concern fite@dom of association and the right
to collective bargaining; the abolition of forceabour; the abolition of any form of child
labour and the raising of the minimum working atpe; elimination of discrimination.

This study will analyse the value and importancéhefwork carried out by the ILO
on the one hand; and on the other, the limitecslative effectiveness by which the ILO
is characterised. We will therefore summarise m#8onal measures aimed at

! Doctoral Candidate at the University of Modena Redjgio Emilia (Italy).

2 For the distinction between these two terms, s&LRIPAIN- M. CoLuccl, The globalization of
labour standard : the soft law track Bulletin of comparative labour relation&luwer, 2004.

% The 1998 Declaration, which codifies the core latstandards, has only exhortative not binding
value. But from an increment in economic growth,tachad with an effective guarantee of
fundamental rights should follow an impulse towaimiproved social conditions, as well as the
need to strengthen the application of regulatorgsnees aimed at protecting any progress already
made S.SANNA, Diritti dei lavoratori e disciplina del commercioeh diritto Internazionale
Giuffré, 2004, 51.

* According to the ILO database (ILOLEX) of 182 memkrountries, the Conventions on
collective bargaining (Nos. 87 and 98) were ratifiey 149 and 159 countries respectively.
Convention No. 29 on eliminating forced labour wasfied by 173 countries, while Convention

No. 105 was ratified by 171; Convention Nos. 108 ah1 on equal opportunities were ratified by
166 and 168 countries; Convention Nos. 138 andatb@liminating child labour were ratified by

151 and 169 countries. Data correct on 7 Feb 2009.
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guaranteeing theore labour standardand in particular will, within the limits of a sty

of this kind, focus our attention on the most reéameasure, the UNjlobal compact
programme, which happens also to be the most teaseslv Our study will assess the
effectiveness of the diffusion and application loé tminimumstandardsof protection
with regard to this specific UN programme.

2. The limits of international labour law

International labour law was defined in order totpct workers against problems
arising from competition between States and natiecanomie3 As such, international
labour law should not be considered in the santd hg the regulations defined by each
individual State. Historically, international lelgison has been developed contemporary
to and in coordination with the development of labdaw in many single nations.
Consequently, national regulation has been devdlegga some cases — at the same time
as international standards have been recognised, thie two systems are frequently
closely linked.

The encouragement of the internatiorsdhndards can be explained in many
different ways. Simplifying matters slightly, onarcdistinguish between three principal
reasons for their encouragement: the risk thatajiedtion without the protection of the
labour standards might bring about increased uneyn@nt levels in those countries
which recognise and protect the standards; theredési avoid the over-assertion of
protectionist demands and lastly; the sense oflaaty with workers who provide their
services in those countries where labour guaranieest exist

The first question that must be answered is whetfternational labour law should
be considered soft lawor ahard law. The latter is more in line with the definition thie
term “legislation”, in that legislation brings wiih certain obligations of substance and
procedure, and mechanisms to guarantee its eféaess. For many authors, the essence
of hard law lies in its economic sanctions, including finesdambove all, trade
restrictions.

Soft law covers rules of conduct that are not enforcedibygibg legal obligation,
but which, despite the absence of binding obligatstill have legal and practical effects.

® At the root, faced with the problem of guarantge@onditions in free competition between
economic entities within national limits is borrdirstrial labour law as the competent judge of
trade law. A.PERULLI, Diritto Diritto del lavoro e globalizzazione: Claake sociali, codici di
condotta e commercio internaziona{®@dam, 1999.

® The first argument focuses on the behaviour oftimational companies to invest in countries
with low labour standards. Further, there is a tiskt it will lead to a downward pressure on
domestic labour standards.

" The huge variety of instruments that may fall witthe scope of the above definition makes it
impossible to make general comments on the nafunetion, possible legal effect and other
characteristics of soft law, such as addresseeasjlge legal basis, etc. This does not mean that a
classification of soft-law instruments would alse impossible. Even if soft-law instruments are
not defined or regulated in any way, it appearsinds to establish their core features by looking
at the instrument itself, its actual contents ahd intention of its drafters. With a view to
assessing their possible use as an alternativeroplement to legislation, a classification is best
made based on the function and objective the varsodt-law instruments can be said to have. L.
SENDEN, Soft law, self regulation and co-regulation inrGean law: why do they meet?, ick,

n. 9, 200.
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ILO conventions are the principal source of int¢ioral labour law and are binding
only for those member states that have ratifiednth€he ILO's main activity is to
promote, create peer pressure and provide techassidtance in the implementation of
the standardslaid out in the conventions. If violations occting ILO cannot impose
economic or financial sanctions. One can therefooasider the ILO to be an
organisation based on voluntary adherence. Detpgeone should not forget that this
agency is unusual insofar as it possesses supgrypswer and considerable means of
applying pressure, a fact that makes the ILO a umiguarantor in the field of
international standards lawThe spirit of the ILO is not, then, to impose d#ons, but to
spread a culture of recognition of ILO values amdh¢lp those values to become deeply
rooted in the individual States themselves.

From what has been noted, one can deduce thatotheemtions of international
labour law aresoft law To support this view, further evidence will needbe provided.
The recipients and subjects of international humghts law (under which umbrella
labour law is also found) are States themselvess iBhperhaps the first limitation of
international labour law, since it follows that pribtates can be held responsible for
violations against these laws. There is no scopeirfdividual responsibility; which
should instead be covered by laws within each natio

So if the State is subject to regulations, the lsingdividual who breaks the
regulations cannot be held accountable. With sjgeo#igard to labour law, this is an
even greater limit, since individual employers arampanies will for the most part
perpetrate violations. Logic would decree that $it@te that adhered to the international
standards would (hierarchically) punish the offaigdndividual, but as is widely known,
this is not always the case.

Furthermore, if the enforcement of a regulatiotisught about by application of
sanctions, meaning that the deterrent generatetthéoyprospect of punishment is what
intrinsically defines a regulation, then we faceaatradictory® situation in the case of
labour law. On the one hand, there is no doubt ttiege regulations qualify as “law”
insofar as they protect fundamentally importantn@ples and are created by
organisations with legislative power; on the othand, they aresoft because they have
no binding force. Breaking one of these laws doasimcur a “classic” punishment or
sanction, yet the laws are still capable of prodgdndirect effects. The only possible
sanction lies in the principle of reciprocity agllaut in the ILO constitution's preamble,
but this lacks the strength necessary to prevefatons.

Despite the limits described, the lack of a bindmagure does not depriwoft law
of all effectiveness, which is arguably the modeiiesting point, since it creates a
theoretical and practical dissonance. The effen@gs of these regulations is determined
by the ethical value recognised in them and byettgectation on behalf of third parties

8 The notion of “international labour law” seemshe contradictory: the person is the unique
subject that can drive a labour contract, wherd¢ates have not the capacity to conclude a
contract of work and to be obligated to give th&bour. M. DECLEVA, voce Diritto
internazionale del lavoran Nuovissimo digesto italianwol. V, Utet, 1960, pag. 881.

° S.SANNA, op. cit., 128 ss.
1 The author defines soft law as an oxymoron. UPLESsIS Soft International labour law: the

preferred method of regulation in a decentralizedisty, in Governance, International Law &
Corporate Social Responsibility, International lalv@rganization 2008, 11.
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that they will be obeyed and respeéte&urthermore, it should be pointed out that there
has been a recent emergence of the use of ILOipliescin national law proceedings,
testimony to which is the fact that even lower lesaurts? make increasing reference to
the Conventions and Recommendations. Neverthelibgs,level of application is
insufficient and there are still situations in whithe regulations are not enforced, an
example of which is given by the continued exiséeotchild labour despite the fact that
ILO Convention n.182 expressly forbid&it

Other instruments determining the
effectiveness of the core labour standards

As stressed above, there is no doubt of the reéevahthecore labour standards
the applicative approach used, which relies upafh lawmeasures, is a totally different
matter and requires particular attention. The fBitstervation that should be made has to
do with the diversity of methods by which te&andardsare promote, beyond the
international regulations laid out by the ILO. Quan distinguish among thehard law
measures, including the social claldse

This term describes those regulations coveringdbre labour standards which
States, and consequently businesses, must obégyifare to receive certain benefits
brought about by the liberalisation of internatioimade and if they are to avoid incurring
real economic sanctions. This stems from the coit#ion between the ILO and the

1 Respect of this rule is determined by instrumera#ibnality. A.PERULLI, Alcune riflessioni

sulla tutela dei diritti fondamentali dei lavoraionel diritto internazionalgin Globalizzazione,

responsabilita sociale delle imprese e modelli paipativi (S.SCARPONIa cura di), Trento, 2007,
82.

2 France’s Court of Cassation has historically beslnctant to draw on universal sources of
labour law. Such explicit references to internaiotabour standards as have appeared in its
rulings have been marginal at best. A partial exgifisn may be that the monistic system
operating under French law implies direct incorpioraof international law into national law.
Yet, the judgement of 26 March 2006 of the CourCaksation’s labour division has interesting
potential implications for future judicial decis®iconcerning the use of international labour law
instruments. Indeed, this judgement recognizeslitteet application of the ILO’s Convention No.
158 in the following terms: “Article 1, subparagha(b) of Article 2 and Article 11 of
International Labour Convention No. 158 concerniiggmination of Employment at the Initiative
of the Employer, adopted at Geneva on 22 June &882having entered into force in France on
16 March 1990, are directly applicable before matlojurisdictions”; and Supreme Court of
Canada,Dunmore v. Ontario (Attorney Generalj2001] 3 S.C.R. 1016, 2001 SCC 94, 21
December 2001; Supreme Court of Cand&izference Re Public Service Employee Relations Act
(Alta.), [1987] 1 S.C.R. 313 (Justice Dickson), 9 April8T9 These cases are analysed in E.
GRAVEL — Q. DELPHEG, International labour standards: Recent developmémisomplementarity
between the international and national supervissygtemsin International Labour Review/ol.

147 (2008), No. 4.

13M. V. BALLESTRERQ Giustizia Globale e diritti oltre la dimensione r@zale, speech on Basso
foundation, Rome, 21 June 2007.

14 3. MALMBERG, Promoting fair labour standards in a Globalized aomy: the need for a muli
track approachin Bulletin of comparative labour relations. 60, Kluwer, 2006, 156.

15 A. PERULLI, op. cit, Cedam, 1999 and MAzzonI, Globalizzazione, commercio internazionale
e giustiziabilitd di pretese private fondate su mer internazionaliin Diritto del commercio
internazionale Aprile- Giugno 2006, p. 255.
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World Trade Organisation (WTO), thus from the dodleation between two
organisations operating with different aims: labtagislation in the case of the former
and commercial legislation in the case of the tafflis is the only situation that is truly
binding upon adherents to labour standards, strmet$ economic sanctions in place. To
avoid the risk of giving weight solely to the ecario interests which appear to prevail in
the social clause, one should not overlook thevagiee of human rights. Recognition of
a more or less positive value in the social cladisdes the theoreticians into two
groups: neo-classicists and neo-institutionalisiso-classical theory, for the most part
supported by an economic perspective, holds tleaetls no interest in placing binding
labour legislation into international commerciategments. Neo-institutional theory, on
the other hand, holds that it is essential thatnlagketplace function by respecting and
being bound by labowstandard$®.

Examples of agreements that introduce a sociakelane GATT, ITO, WTO and
NAFTA.

One can also bednternational Framework Agreemehtsn mind, since these
agreements between multinational corporations gtetunions are characterised by the
very fact of being half way betweaoft andhard law: they are voluntarily entered into
by both parties, but are legally binding by natofréeing contracts.

The majority of measures, however, fall into théegary ofsoft law,as does the
regulatory activity of the ILO, as already discubksBlew measures are added to the
traditional ones, and among the new are some dreateby the usudhwmakers such
as States, but by entities such as the multindticorgorations who will themselves be
subject to the measures. This is the context irchvprivate business codes of conduct
come into being, codes which should not be confugddinternationally defined codes
of conduct, of which the OECD is the most influahti

Private ethical codes are voluntarily adopted bgnganies in order to guarantee
certain internal laboustandards This development of social responsibility happens
response to the increasing demand from the consfamethical behaviour on the part of
businesses. There is considerable doubt, howesdn the effectiveness of these codes
of conduct, precisely because they are voluntadytstause proof of implementation of
the codes is difficult to obtain.

The OCED'sGuidelines for Multinational Enterprise€MNES) are the foremost
example of an international code of conduct, arelracognised asgbod practice for
all”, both for multinationals and for national-levaldinesses. International investments
have enormous relevance in the economic world, ¢mescan argue that multinational
enterprises play a deciding role in the adoptiorstahdards, hence tlgaidelinesalso
take on an essential role. Tigeidelinesstate that each country may determine the
conditions by which multinationals must abide irdar to operate under the nation's

16 ORGANIZATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT, Trade, Employment and
Labour StandardsParis, 1996, 78 ss.

" IFAs, nonetheless, constitute a strong basisrfdustrial relations on international level and
have a strong moral and commercial effect. IFAghir have an interpretative function in
national labour law. Therefore, while a hard bimgeffect is rather disputable, IFAs, as soft law
instruments, definitely have a strong morally birgdivalue that even goes beyond the status of
soft law. IFAs should therefore be positioned solmew in a grey area between the soft track and
hard track law. In GvAN WEZENBEEK, International framework agreements and fundamental
social rights, master thesis international and Baean labour lawTilburg University, 2008, 91.
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jurisdiction. It must be underlined that the guide$ slot are a supplementary element
below the hierarchy of national law and that they mot of a legal nature, rather they
“provide voluntary principles and standards for respible business conduct addressed
to multinational enterprises themsel¥¥s They are therefore a moral, rather than a
legal, obligation.

To conclude, one should mention the Global Compach measure supported by
the United Nations — characterised, as we willisageater detail below, by the manner
in which it brings the private perspective of besis codes of conduct closer to the
international perspective of the governmental oigstions of the UN. The recent
creation and rapid spread of this project, andotlespect that it might constitute another
path towards guaranteeing the effectiveness ofctive labour standardsnake it an
interesting case for study.

4. United Nations action towards a more inclusive,
sustainable global economy

The Global Compact was founded in 1999 with theecdibje of creating a more
inclusive, sustainable global economy. Kofi Anndormer secretary of the UN,
announced the programme at the World Economic Foasma means of giving
citizenship to social responsibilfyy As we will see in greater detail, the programse i
characterised by the transversality of its subjelsysthe themes it covers and by its
creation ofnetworks Nevertheless, enterprise is the protagonist abg eans of an
increased emphasis on social responsibility — ldagyato contribute to finding solutions
to the challenges presented by globalisation; ehg#s related to the diffusion of rights
not closely linked to the interests of the economarket which have until now remained
unanswered. In this regard, the existence of aottichy between what is covered by
international legislation and what is received gnd into action by each nation is
evident. Thus, this programme operates not onlynlglving national institutions, as
already happens in other projects, but also byimmufiressure on businesses to in turn
put pressure on governments by refusing to opeititiex in nations in which the
universally accepted minimustandardsare not recognisét

The encouragement of the programme is achieved bgtaorkinvolving six
United Nations agencies: the UN High CommissiomeHaman Rights (UNHCHR), the
UN Environment programme (UNEP), the Internationabour Organization (ILO), the

18 OECD, Guidelines for International Enterprisesiefierd.
9R.BLANPAIN, International labour law and globalizatioiTextbook, 2009, 155.

% Enterprise social responsibility can be understéoth a sociological point of view, the
approach of S.GHERARDI, P. Ross| La responsabilita sociale d'impresa: uno sguardo
sociologicq in op. cit, 47 ss. The authors identify situaiidn which companies go beyond
economic performance and engage in actions fosdk&l good. A recent study shows that what
is missing is a theoretical framework that wouldalthese ethical rules to be put into practice in
the day-to-day life of the enterprise.

2l Research conducted in Africa focused on a multinat that implemented an ethical code
which meant limiting where it would open facilitiesince to open in some states (Iran, in the
example) would mean the company itself would be manit to abuse carried out in these States:
on this topic, JHANKS, Seasonal and Ungc principles on human rights, cisdy, South Africa

in Learning Forum Global Compaatvww.globalcompact.ord February 2009.
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5.

UN Development programme (UNDP), the UN Industii@velopment Organization
(UNIDO) and the UN Office on Drugs and Crime (UNOCDOhe involvement of
subjects with such diverse activities shows th#tpagh the target is the same as that of
other projects, this programme is distinguished@dinterdisciplinary approach.

The principles on which this programme is based @eeved from several
Declarations, all of fundamental importance budliéferent ages. The first two principles
are defined in the 1958 Declaration on Human Riglktmsidered consuetudinary
international law. Based on these principles, gmiges are expected to promote and
respect universally recognised human rights witthieir sphere of influence (first
principle), and also to ensure that they are naénendirectly, complicit in abuses of
human rights (second principle). The 1998 Declarakiy the ILO on the Principles and
Fundamental Rights of Labour is similarly calledonp this declaration recognises
workers' right to association and collaborativeghaing (third principle), the abolition
of forced and obligatory labour in any form (fdugrinciple), the encouragement of
equal opportunities and equality of treatment irplrlyment to eliminate all forms of
discrimination (fifth principle), respect of the mmum working age and the abolition of
all forms of child labour (sixth principle).

Beyond this, the programme also has an environmesttape and calls upon
principles from theUnited Nations Environment Programmigking fundamental
elements of the Declaration of Principles and thetedl Nations International Action
Plan on Sustainable Development (Agenda 21) asetbthy the UN Conference on the
Environment and Development held in Rio de Janbitween the '3 and 14' June
1992. Chapter 30 of Agenda 21 describes the idattthde and the entrepreneurial
world should both carry out a fundamental roleafeguarding natural resources and the
environment by means of a preventative approa@ntironmental challenges (seventh
principle), developing initiatives to encourage ieonmental responsibility (eighth
principle), fostering the development of technoésgihat respect the environment (ninth
principle). Lastly, in 2004, a tenth and final miple was included concerning the fight
against corruption of any kind, including extortiand bribery.

The activity of the programme exploits business#scs, but does not put in place
any obligations. Since adherence to the progransnadsolutely voluntary, its integrity
is guaranteed by an obligation upon businessesrmominicate annually what progress
has been made, even if the sanction for not fotigwthe principles and not meeting
objectives is simply to be struck from the progragtenists. It is easy to understand how
limiting the lack of deterrent sanctions againsiations might be.

However, aside from the (significant) limitationktbe programme, an analysis of
the annual monitoring reports submitted by paréitiy companies is an interesting
exercise. First, one can make certain considestaiyout the different focus of the
companies based on where their facilities are émtdnh European locations, attention is
shifted more towards environmental protection, @il developing countries, more time
is spent on the affirmation of human rights. Thelal Compact has managed to gain
3,800 members and 80 natiomatworksin a few short years, and this result can be
considered a very successful start.

The effectiveness of the United Nations in
labour issues: a practical example

The results obtained by the Global Compact areepted annually in regional
reports. For the scope of this study, it may berggting to analyse a specific case study
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from the programme, since this will allow us to gauhe effectiveness of labour law
from different viewpoints: corporate, state an@fnational community.

The network we have chosen is one from the African continepiecifically
covering South AfricZ.

South Africa allows us to consider labour law asist understood in the
industrialised world, since the nation has ratifredny Declarations and regulations for
minimum standardsof protection; yet at the same time the natiorstib part of the
African continent, with all its inherent difficudis in effectively being able to guarantee
these minimunstandards

Labour law in South Africa now contains regulaffoof the right to association and
collective bargaining, a right that did not exist the country during the period of
apartheid even if it transpires that there is considerald¢ance between the regulations
and the real situation on the ground.

National legislatioff has managed to abolish child labour under the cigi5.
Despite the legislation, however, the 2008 repbthe International Programme on the
Elimination of Child Labourshows that 12.5 per cent of children in urban suesther
work or work and study, while the percentage lemp85.2 per cent in rural aréas
These figures are a long way from an abolition bfidc labour. According to the
statistics, 65 per cent of child labour is ruraliagjtural, 16 per cent industrial and the
remaining 31.6 per cent in service industries.

Equally, measures relating to equal opportunitied tieatment in the workplace,
outlawing any kind of discrimination, are well débed. But again, the statistics are far
from promising, and in fact the picture that emsrigeone of a country that has suffered
a regression in the last three years: from 20@8/d Economic Foruffi data, it appears
that 26.6 per cent of women are unemployed, witly d6 per cent employed in paid,
non-agricultural work. Furthermore, the salariesed by women are 50 per cent lower
than those earned by their male counterparts.

From the examples given of female and child labong can ascertain that action
taken by multinationals has limited success in lv@sg the problem, since the problem
really starts in small companies, requiring goveenminvolvement with the aid of

2 See: GOBAL COMPACT SOUTH AFRICA, Communication on Progresdanuary to September
2007.

% Labour relations act (66 of 1995) and amendme®®s and 1998; Employment Opportunity
Act (55 of 1998); Skill Development Act (97 of 1998Jnemployment Insurance Act (63 of
2001).

24 Basic Conditions of Employment Act (No. 75 of 199amended by Basic Conditions of
Employment Amendment Act, 2002, Contract Cleaningg®/increase, and Domestic workers
wage increase 1 Dec 2007, chapter 6: Prohibitioangployment of children and labour forced,
art. 43: prohibition of employment of children.

% International Programme on the Elimination of @Hilabour, South Africa child labour data

brief, ILO, 1/2008, which refers to the resultstoé Survey of Activities of Young People, 1999.

% World Economic Forum, The Global Gender Gap Re@®®8: Country Highlights and
Profiles, 2008, in www.weforum.orgseen on 4 February 2009).
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6.

international organisations, above all in termdngireasing awareness of the issues at
stake.

Clearly, in a situation like this, the role of tli&@obal Compact in encouraging
human rights and labour standards could prove gakemhich could be reflected in the
whole continent, since many industries are sprezdsa several nations (so-called
transnationals or multinationals). This would résnlthe creation of long-lastingest
practices, whichcould spread their roots to rural areas. Furthegmthe programme
could create further synergy for improving existounditions by virtue of the fact that it
is involving governments in its processes.

A study carried out by Cape Town Univeréitis a good example of this: the study
analysed the problems, which a multinational pétengical company faced in trying to
adhere fully with the Global Compact programme. $tugly analysed the significance of
the ten principles from a critical perspective wrispect to the multinational company.

The first relevant question concerned the definifidinternationally recognised
human rights” for the company in question, andghssibility of identifying behaviour
that could be complicit to abuses of those rigtiten the one hand, governments have
the principal responsibility of supporting humaghts, on the other hand, the 1948
Declaration of Human Rights places “every individaad organ of society” under
obligation. It follows naturally that one might waer what is the nature of
multinationals' responsibility, in the sense theyt are bound by the laws of the country
in which their facilities are located and need omigke reference to these, thus there is
only an ethical obligation towards respecting mimimlabourstandardsif no national
legal regulations exist in the country where thalifges are located. A further question
followed as to the need for a company to balaneectiitural or legislative prerogatives
of the country in which the company is based, whthse of the international community.
In the specific case covered by the study, the emy@mdopted an ethical code marked
by a very restrictive set of limits for the openiaffacilities in countries, thus limiting
the risk of being considered complicit to any abofseght<®.

Conclusions

The points raised in this analysis demonstrateatready widely known limits in
the application of theore labour standardsThe voluntary nature of the implementation,
left as it is more or less, up to Nations (whicim cse the ratification and enforcing of
Conventions, or international agreements that tHiee standardsinto account and
provide punitive measures — or to corporations 4clwizan adopt codes of conduct or
make agreements with trade unions) shows its limitthe equally voluntary nature of
these measures. Even the most recent UN prograrati@s this same logic, relying on

27 J.HANKS, Seasonal and Ungc principles on human rights, sasdy, south Africa in learning
forum Global Compagwww.globalcompact.orgrisitato (seen on 3 February 2009).

% Among the questions tackled by the study is a nmepth analysis of the meaning of this
being “complicit in abuse” identifying different ggs of complicity, which one can sum up
quickly by saying that complicity occurs when ahtig abuse happens within the sphere of
influence of the enterprise. By this, one meansividdals or organisations that have a
contractual, geographic, political or economic tielaship with the company in question. The
company's grasp on this will be closely linked hte type of relationship between the company
and the other entity. HANKS, Seasonal and Ungc principles on human rights, ctsdy, South

Africa in Learning Forum Global Compaatww.globalcompact.orgseen on 3 February 2009).
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the same mechanisms of encouragement or ethigeaed hus, the conclusion that one
can draw is contradictory: to the voluntary natofethe application of the standards
(even assuming that the application is determinedabonal-level regulations), we must
add the fact that there is hardly any real measfitheir actual application. In a global
context, it might be useful to knock down the fierg of legal systems and oversee the
enforcement and cogency of standards on an intenadtand internationally punitive
level, but even this might not be enough, sinaright not make the standards become
firmly rooted in each nation's culture. This cudturooting alone would be the only way
for the core labour standards to be recognisedsenéal and inviolable.
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Transfer of undertakings: Insolvency
proceedings in the United Kingdom and in
Italy and the European Court of Justice case

law

by Giuseppe Sigilld MASSARA

1.

Introduction

This work seeks to analyse the impact of Directh&187/EEC (hereinafter
referred to as the “Acquired Rights Directive” dnet “Directive”) on insolvent
companies and the long and difficult process ofsiayg it. This process has recently led
to the adoption of Directive 98/50/EChereinafter the “Amending Directive”) by the
Council of the European Communities.

The European Court of Justice (“ECJ”) and the maticcourts of the Member
States have been the principal actors in the @vigrocess. The importance of the ECJ
and national case law is demonstrated by the fzait the Amending Directive has
modified and replaced numerous provisions of thguited Rights Directive based on
principles developed by the ECJ in response tavibbes of national judges. This work
will therefore focus on the pronouncements of theogean Court of Justice (“ECJ”) and
of British and Italian courts attempting to defihe scope of the Directive with regard to
insolvent companies.

The Directive introduced the principle of compuisdransfer of employment
relationships and associated liabilities upon taedfer of an undertakifiglt, however,
did not include any express provision concerningpivent companies. The problem
arising in the context of transfers of insolventeriaking is the striking of a balance
between the acquired rights of the insolvent comijsaemployees and the interests of
other creditors. The employees of an insolvent aonyare probably those who are most
in need of protection. However, the applicationtitd Directive to insolvent business
transfers would only benefit the employees whosemd will be met in full to the
detriment of other creditors. In addition, the prest of taking over liabilities connected
to employment contracts would either deter potétridgmsferees from the purchase of the
insolvent business or cause the transferor to discdhe price which potential
transferees would be otherwise prepared to pathdrfirst case, where no purchaser is
found, creditors would probably prefer to sell tiwsets of the undertaking separately.

! Professor of Labour Law, University of Rome Toryata (Italy).

*Lecture in Convegno Internazionale di Studi “Vatetd diritto del lavoro/Evaluer le droit du
travail/Evaluate labour law”, Venice 26-27 Septenib@08

2 0J 1977 L 61/27, Council Directive 77/187/EEC e wpproximation of the laws of the
Member States relating to the safeguarding of eyaas’ rights in the event of transfer of
undertakings, business or part of business.

30J 1998 L 201/88.

* Art. 3 (1).
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Consequently, the entire workforce will be dismiks€he application of the Directive
would have the opposite effect from it was intendiedthe second case, where the
transferee pays less for the business transfefiedassets in the transferor’s hands will
be diminished to the detriment of the transferor&ditors.

In the cases which came before it, the EuropeanrtCafuJustice extensively
interpreted the Acquired Rights Directive ensursmyas to ensure, or at least with the
intention of ensuring, that the balance betweeniriterests of employees and creditors
was weighted in favour of the protection of empkg/erights. It held the Directive
applicable to a number of insolvency proceedings.

British and Italian courts took a different apprioac respect of the rulings of the
ECJ. ltalian courts carried out a direct dialoguéhwhe European Court. They often
referred to the ECJ for preliminary rulings and madsubstantial effort to read the pre-
existing national law in the light of the ECJ’singls. British courts, on the other hand,
did not refer any preliminary rulings to the EC&vertheless, they have interpreted
national law pursuant to the ECJ case law, adaptingatter to the specific domestic
background.

Both British and Italian courts and national acaiewriters have emphasised the
problems arising from the application of the Direetto insolvent business transfers.
After a long and difficult process of revising th@77 Directive, the Amending Directive
has been adopted. It modifies the Acquired Rightediive consolidating the case law
of the ECJ. In the area of insolvency, the charayesessentially deregulatory. In a
number of key issues, Member States are grantddeadegree of discretion in applying
the Directive itself.

The structure of this work follows the process @fision of the Acquired Rights
Directive. Therefore, after a brief analysis of tledevant provisions of the Directive
itself, it investigates and elucidates the critddaexcluding insolvent companies from
the application of the Directive as set forth bg tBCJ. Some of the most relevant
pronouncements of the ECJ will be examined in tetai order to show how the
European Court has widely interpreted the Directiliee criticisms of the expansive
approach of the ECJ will also be taken into account

Part two, after a brief analysis of the pre-Direetsituation, will concentrate on the
implementation of the Directive in the United Kirggd. It will analyse the relevant
Transfer of Undertakings (Protection of EmploymeRegulations of 1981. The
mechanism of “hiving-down” will also be examinedollbwing the analysis of the
“hiving-down” will be an examination of how Britistburts have applied the case law of
the ECJ and the principles it has established amndhwJK insolvency proceedings have
been recognised as falling outside the scope dbifeztive.

Part three concerns the implementation of the Biredn Italy. First, it will focus
on the prior national law and in particular, oniélg 2112 of the Italian Civil Code
which, since 1942, endorsed the principle of commy transfer of contracts of
employment upon the transfer of an undertaking.oBecit will analyse, in detail,
Article 47 of Law No. 428 of 1990, which implemeditihe Acquired Rights Directive in
Italy. Particular attention will be drawn to Paragin 5 of Article 47 of Law No. 428 of
1990. This paragraph was introduced in 1990, fdhgwhe already existing case law of
the ECJ and it provided for the derogation fromidet2112 of the Italian Civil Code in
cases of insolvent business transfers. Third, pipecach adopted by the Italian courts in
comparison to British courts will be analysed.
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2.1.

Finally, in Part four, the focus will be on the et amendments to the Directive
and, in particular, on the changes in relation ramgfers of insolvent business. The
emphasis will be on how the Amending Directive egbfies the Community’s current
“light touch” approach to labour legislation. Thew Article 4a, inserted in the 1977
text, and the impact of the Amending Directive ofpdoyees’ rights will be examined.
An updating of the transposition process in the &l Italy will be given and a few
general points on the process of revising the 1Diféctive will be made by way of
conclusion.

Transfer of undertakings and insolvency
proceedings in the interpretation of the
European Court of Justice

Outline of the relevant provisions of the
Acquired Rights Directive

The Acquired Rights Directive constituted a lediska response to the concerns
over the impact of business restructuring —takilage in the late 1970s throughout the
territory of the Community— on affected employed$ie primary purpose of the
Directive was “to provide for the protection of doyees in the event of a change of
employer, in particular to ensure that their righese safeguardet!”

The Directive was also designed to achieve a pdatieconomic objective, which,
as Barnard has identified, was to “assist the m®a# restructuring, allowing more
competitive and efficient undertakings to emergenggquently, the managerial right to
restructure and to dismiss employees was nevertiqgoned”. The operation of this
“managerial right” was nevertheless constraineceutige Directive.

First, the employees’ representatives are to barméd and consulted in the event
that a transfer is foreseen. Beyond such consuftaiights, Article 3(1) sets out the
principal effect of the transfer of an undertakingespect of the employees. It provides
for the automatic transfer from the transferoti® transferee of all the transferor’s rights
and obligations arising from a contract of emplopm®r from an employment
relationship existing on the date of the transfer.

The Directive declares that the transfer of an tma#feng “shall not in itself
constitute grounds for dismissal” of an employee dither the transferor or the
transfereé This protection against dismissal is not absollitdoes not cover dismissals
taking place for “economic, technical or organisadl reasons”.

® As stated in the preamble of the Directive.

® Barnard, Catharind€C Employment LaOxford University Press: Second Edition 2000), at
445

" Article 4(1).
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2.2.

Application of the Directive to transfers of
insolvent companies by the European Court of
Justice

The Acquired Rights Directive makes no express ipron for the position of
companies, which are transferred in the contexinsblvency proceedings. The ECJ
attempted to define the scope of the Directivénig tegard in several judgements.

2.2.1. The Abels case: insolvency and pre-insolvency

proceedings

In Abeld, the ECJ was called on to decide whether the scép@eoDirective
extended to a situation in which the transferoamfundertaking was adjudged insolvent
or was granted &surseance van betaling(judicial leave to suspend payment of debts)
under The Netherlands legislation.

To an English lawyer this could appear as a sungriguestion. The English
version of the Directive states that it applies'ddegal transfer or merger”; therefore,
there is no reason to exclude transfers by insoltramsferors. In domestic UK law,
which has implemented the Directive, the concegegél transfer, has been interpreted
to mean a transfer “effected by sale or by somerottisposition or by operation of
law”®. This again suggests no exclusion of transfemisplivent companies. However, a
number of Member States — including Italy — havenstated the Directive in their
language as applying only to contractual transfeegsione contrattualdan the lItalian
version). Transfers by insolvent companies arecnasensual and so should be outside
the scope of the Directive.

Because of those differences in the various vessanthe Directive, the ECJ, in
Abels, refused to adopt a textual interpretation. It nefdy first, to the relationship
between the Directive and the rules of insolvenag, asecondly, to the purpose of the
Directive itself.

As the ECJ noted, in all Member States, insolveagy consists of specific rules
which may derogate, at least partially, from otlpeovisions of a general nature,
including provisions of social law. The specificitf insolvency law is also confirmed in
Community law’. For those reasons, the Court stated, “if thectlire had been intended
to apply also to transfers of undertakings in tbetext of such proceedings, an express
provision would have been included for that purptse

8 Case C-135/831.B.M. Abels v The Administrative Board of the Brereniging voor de
Metaalindustrie en de Electrotechnische Industti@85] ECR 469

° Regulation 3 (2) of Transfer of Undertakings (Botion of Employment) Regulations 1981.

CArticle 1.2 (d) of Council Directive 75/129/EEC Jaing to collective redundancies, expressly
excludes from its scope workers affected by tertionaof an establishment activities “where
that is the result of a judicial decision”. Moreovéhe Council has adopted the Directive
80/987/EEC specifically relating to the protectioihnemployees in the event of the insolvency
of their employer.

1111985] ECR 469 para. 17.
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The Court went on to examine the purpose of theddive. It said that the purpose
was to ensure that restructuring of undertakinghiwithe common market does not
adversely affect the workers in the undertakingscemed in view of the need, referred
to in Article 117 of the EEC Treaty, “to promotegmved working conditions and an
improved standard of living for workers”.

In this regard, the Court recognised that it watsahear whether the application of
the Directive to insolvent companies would havenb&evourable or prejudicial to the
interests of employees. On the one hand, employbese employer has been adjudged
insolvent are precisely those who are most in réguiotection. On the other hand, such
an extension of the scope of the Directive miglssdade a potential transferee from
acquiring an undertaking on conditions acceptabléhé creditors. In such a situation,
creditors would, probably, prefer to sell the ass#t the undertaking separately. The
consequence will be the loss of all the jobs in timelertaking, detracting from the
usefulness of the Directive.

The ECJ, therefore, concluded that the Directivé it impose on the Member
States the obligation to extend the rules laid déwerein to transfers of undertakings,
businesses or parts of businesses taking pladeeicdntext of insolvency proceedings
which are instituted with a view to the liquidatiohthe assets of the transferor under the
supervision of the competent judicial authority vilegheless, as the Court clarified, the
Member States were free to apply the principlehefDirective, wholly or in part, based
on their national law.

The question submitted by the national court alieed the question whether a
transfer, taking place in proceedings such as esésunce van betaling”, fell outside the
scope of the Directive.

The Court noted, “proceedings such as those rgldtina surseance van betaling
have certain features in common with liquidationgaredings, in particular inasmuch as
the proceedings are, in both cases, of a judicai’a]ra’“. However, as the ECJ found out,
they are different from liquidation proceedings S far as the supervision exercised by
the court over the commencement and the courseabf groceedings is more limited”.
Moreover, such proceedings, in the ECJ’s opiniom #® safeguard the assets of the
insolvent undertaking and, where possible, to comtithe business of the undertaking.
Only when such continuation is no longer possilaa proceedings of this kind, as in
Abels lead to the liquidation of the debtor.

The ECJ concluded that the reasons for not applfiegDirective to transfers of
undertakings taking place in liquidation proceedimgere not applicable to proceedings
such as a “surseance van betaling” which took phaee earlier stagé

The Court confirmed its judgement Abelsin three other judgements delivered on
the same ddf. After those judgements, it was widely thought tih transfers affected
in the context of all insolvency proceedings weeeoved from the scope of the
Directive. However, this view has been fundameytaliered by the subsequent decision

1211985] ECR 469 para. 28.
1311985] ECR 469 para. 29.
14 Case C-19/8&nud Wendelboe and Otherd..J. Music ApS in liquidatiofl 985] ECR 457;

Case C-179/8mdustriebond FNV and AnotherNetherlands Statf1985] ECR 511; Case C-
186/83Arie Botzen and OthersRotterdamsche Droogdok Maatschappij B985] ECR 519.
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of the ECJ inD’'Urso and ors v. Ercole Marelli Elettromeccanicaef®erale SpA. and
ors'®

2.2.2. D'Urso: the transfer of a business subject to
special creditors’ arrangement procedure

In this case, the ECJ was required to decide whethe Directive applied to
transfers of undertakings subject to the ltaligretsal administration” procedure.

The Court referred to its earlier judgementAibelsand held that that the decisive
test in order to establish whether the Directivieati did not apply was the purpose of the
procedure in question. The Directive does not applyroceedings designed to liquidate
the transferor’'s assets, but it does apply to mdicgs whose main purpose is to
safeguard the assets and, where possible, to uerttie business of the undertaking.

The ECJ went on to analyse the purpose of fthpecial administration
procedure®®. The Italian “special administration procedure” applies to large
undertakings, which the judicial authorities haeemied to be in a state of insolvency or
to have failed to pay salaries during a periodhoé¢ months, and is governed by the
provision of Italian law on compulsory administvaiwinding-up.

The Court noted that the ministerial decree, wisiets the procedure in motion, has,
or may have, two kinds of effects. It can set intioma procedure for the compulsory
administrative liquidation of the undertaking’s etssin order to settle creditors’ claim on
the company. Compulsory administrative liquidati@s effects, which, in substance, are
identical to those of bankruptcy proceedings. Alddively, as irD’Urso, the decree may
also authorise the undertaking to continue tradinder the supervision of a receiver for
a period.

The Court held that the special administrationapfi¢ undertakings in critical difficulty has
different characteristics depending on whetherairthe decree authorises the undertaking
to continue trading:

“If no decision is taken on that last matter oth& period of validity of a decision
authorising the undertaking to continue trading dévgsired, like insolvency proceedings, that
procedure is designed to liquidate the debtor'sstasén order to satisfy the body of
creditors” and “transfers effected under this leffamework are consequently excluded
from the scope of the Directive”.

When the decree authorises the undertaking to ragmtitrading under the
supervision of an auditor, the primary purpose loattprocedure is to give the
undertaking some stability allowing its future sitti to be safeguarded. In this case, as
the ECJ concluded, the Directive does apply.

The ECJ inD’Urso clarified the scope of the exclusion envisagedbels.lt made
clear that it is not the degree of control exetisy the judicial or administrative
authority over the procedure to determine wheriinective applies, but the purpose of
the insolvency procedure in question.

15 Case C-362/89 [1991] ECR -4105.

16 See Chapter Ill, para. 3.4.
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Where the procedure in question aims at liquidating debtor's property by
realising the assets in order to satisfy the coeslitthe Directive does not apply. Those
procedures are generally characterised by very wudeial control preventing the
debtor from exercising his power of dealing witldananaging his assets with the aim of
safeguarding the assets and protecting the inseoéstreditors. Where the procedure in
guestion aims to deal with temporary difficultiessuch a way to enable the undertaking
to continue to trade, the Directive does applythibse procedures, the judicial control is
limited in scope without preventing the debtor frdealing with or managing the assets.
That type of procedure might result in a declaratd insolvency but that possibility is
not enough to exclude the application of the DiwectAs stated by Advocate-General
Van Gerven in his opinion iD’'Urso, “it is not enough that the preconditions for the
insolvency of the transferor are fulfilled for ansfer to be excluded from the scope of
the Directive”.

It would not be correct to conclude that the EClYatyeconfirmed its previous
approach irAbels.RatherD’Urso can be considered as “a strengthening of its pusvio
position’. The ECJ “took (silently) another step towardseeging the scope of the

Directive™?.

2.2.3. Spano: the transfer of an undertaking in critical

difficulties

The Court reaffirmed it®’Urso decision inSpano and Others. Fiat Geotech and
Fiat Hitachi'®. In this case, the European Court of Justice wasinedto verify whether
Article 47 (5) of Italian Law No 428 of 1990 wasnsistent with the Directive.

Such provision applies to undertakings declaredhieyMinisterial Committee for
the Co-ordination of Industrial Policy (hereinafteferred to as “CIPI") to be in critical
difficulty®’. It introduced derogation from Article 2112 of thalian Civil Code. This
article provides that, in the event of the transtéran undertaking, employment
relationships are to continue to exist with the r@wner and that the employees' rights
under those relationships be preserved.

The ECJ recalled its rulings iAbelsand D’Urso and held that the determining
factor to be taken into consideration in decidingetiher the Directive applied was the
purpose of the procedure in question.

In the Court’s view, the purpose of a declaratibat tan undertaking is in critical
difficulties is to enable the undertaking itself tetrieve its economic and financial
situation and, above all, to preserve jobs. A datilen by the CIPI that an undertaking is
in critical difficulties is conditional upon the Ismission of a recovery plan. An
undertaking found to be in critical difficulties $sibject to a procedure, which, far from
being aimed at the liquidation of the undertakiimgy,designed, on the contrary, to
promote the continuation of its business with awte its subsequent recovery. Unlike

' Leccese, Vito, “Italian Courts, the ECJ and Tramsfof Undertakings: A Multi-Speed
Dialogue?” (1999) 5 EuLJ 315 at 320.

18 bid.
19 Case C-472/93 [1995] ECR 1-4321.

2 pyrsuant to Article 2(5)(c) of Italian law No. 6861977.

42



insolvency proceedings, an undertaking declaredeoin critical difficulties is not
subject to any judicial supervision or any measunereby the assets of the undertaking
are put under administration, and no suspensi@awhents is granted.

For those reasons, the Court concluded fttieg economic and social objective
pursued by that procedure cannot explain or judfifg circumstance that, when all or
part of the undertaking concerned is transferrésl,@mployees lose the rights which the
directive confers on them”

2.2.4. The Déthier case: transfer of undertakings and
judicial winding-up

The Court was obliged to give a more detailed guidaabout the nature of the
distinction between insolvency and pre-insolvenmcpedings in th®éthier Equipment
casé’. In this case, the national court raised the duesthether the Acquired Rights
Directive applied to the transfer of an undertakimgich was wound-up by the court
pursuant to Belgian law.

Under Belgian law, the procedure for winding-up pamies applies following the
dissolution of a commercial comp&hyit is designed to allow the company to conclude
business transactions already entered into whdelyding it, as a rule, from engaging in
new business. Following their dissolution, commarcompanies are deemed to exist for
the purposes of their liquidation even if they halready ceased all trading. Dissolution
automatically brings to an end the functions oftlal organs of the company, which are
replaced by one or more liquidators. The liquidatare appointed by the members in
general meetingdor, if the majority laid down by law is not obtaih by the court. In
the first case, the liquidation is called voluntampding-up (“liquidation volontaire”). In
the second, it is referred to as winding-up bydbert (“liquidation judiciaire”).

In his opinion, Advocate General Lenz stated that judgements i’Urso and
Spanocould not simply be applied without further quahition to liquidation. In those
cases, the Court had considered the purpose afathiEnuation of the business to be a
decisive criterion for the application of the Ditige. Advocate General Lenz reached the
conclusion that continuation of trading itself amat the aim pursued by the continuation
of the trading was decisive. To the extent thatuhdertaking in liquidation continues
trading, neither the fact of putting it into ligaidon nor the fact that continuation of
trading is aimed at the liquidation of the undeinigkand not its survival, can justify the
loss by its employees of the rights which the Oivecconfers on them.

The Court followed that opinion. It concluded frahe foregoing case law that the
determining factor to be taken into considerationdeciding whether the Directive
applies to the transfer of an undertaking subgetrt administrative or judicial procedure
is the purpose of the procedure in question. Fatigwthe opinion of the Advocate
General, the Court stated that if the purpose ef phocedure is not immediately
conclusive, then account should be taken of the fof the procedure in question (in so

2L Case C-319/94 [1998] ECR I-1061.

22 See Articles 178 to 188 of the Lois Coordonnées l&s Sociétés Commerciales
(Consolidated Laws on Commercial Companies).

% That is, unless they are already named in the aogip articles of association.
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far as it means that the undertaking continueseases trading), and of the Directive's
objectives.

Therefore, the Court examined the purpose of tleequure of the court-driven
winding-up, which it did not consider decisive isdilf for the resolution of the case.
After that, the Court examined the characterigatdres of that procedure.

With regard to the purpose of the procedure, therQtetermined that the objective
of the winding-up by the Belgian court is liquidati by realising the company's assets
for the benefit of the company itself and of iteditors. It is not a condition for putting a
company into liquidation that its liabilities muskceed its assets. Although liquidation
may be a stage, which precedes insolvency, it Iseincgcur, as the Belgian Government
stated, when the members no longer wish to co-tmefaerefore, while the purpose of
winding-up by a court under Belgian law may somesnbe similar to those of
insolvency proceedings, this is not conclusive.uidation proceedings may be used
whenever the goal is to bring a company's actwitiean end and whatever the reason is
for that course.

The Court went on to consider the form of the pdoce in question. The Court
noted that the undertaking continued to trade whilsas being wound-up by the court.
In such circumstances, continuity of the busineas assured when the undertaking was
transferred. Accordingly, there was no justificatimr depriving the employees of the
rights guaranteed under the Directive.

2.2.5. The Europiéces case: transfer of undertakings

and voluntary winding-up

In Europiéces! the Court applied its ruling iéthier to the case of voluntary
liquidation. In this case, the domestic court nefdrto the ECJ for a preliminary ruling
on the question whether the Directive applied wieecempany in voluntary liquidation,
under Belgian law, had transferred all or part®fissets to another company.

As the ECJ pointed out, voluntary liquidation isegtially similar to winding-up by
the court, save for the fact that it falls to thergholders in the general meeting, and not
to the court, to take the decision to wind-up tlenpany, appoint the liquidators and
determine their powers.

Thus, in the Court’s view, at least in some procadaspects, voluntary liquidation
has even less in common with insolvency than wigdip by the court. Therefore, the
reasons which had led the Court to holdethier Equipemerthat the Directive was to
apply to transfers that occurred when an undergakias wound up by the court were all
the more pertinent where the undertaking transdenr@s wound-up voluntarily.

In the light of the foregoing, the ECJ reached tbaclusion that the Directive
applied to the transfer of a business made by gaagnin voluntary liquidation, under
the relevant Belgian law.

24 Case C-399/9€uropiéces SA, in liquidation v Wilfried Sandersiautomotive Industries
Holding Company SA, declared insolv§r298] ECR 1-6965.
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2.3.

The approach of the ECJ

There was little consensus after the ECJ judgmditts. approach of the ECJ in
Abelshas been described ‘adtimately unsatisfactory and even incoherefit”

The reasoning, which in that case supported the E@iclusion, has been
considered“rather weak™®. Since the Court has accepted that uncertainty sexist
regarding the effect of the application of the DBiree in the case of an employer’s
insolvency, there must be a risk that the Coumttrany to the Treaty, is depriving of
protection those most in need of it.

The difference drawn by the Court between pre-tigtion and liquidation
proceedings has been considered inadejuafée argument for not applying the
Directive to liquidation is that it might dissuadepotential transferee from acquiring an
undertaking and lead to the sale of the assetbeouhdertaking on a break-up basis.
However, the choice between sale of the businessgaéng concern and on a break-up
basis lies with the insolvency practitioner. It dowt arise only when the company is put
into liquidation. Insolvency practitioners will cbse the method that most benefits the
creditors whether the company is in liquidationiorthe context of pre-insolvency
proceedings. Therefore, it is difficult to undemstawhy the argument for exemption
from the Directive does not apply equally to padldation proceedings.

In addition, the “protectionist” line adopted byettCourt has generated much
criticism among the academic writers of the Mentbited’,

The Directive aimed to balance employment protedim with commercial
realism. Through the many references for prelinyimatings which have come before it
from the national courts, the ECJ has ensuredthimtalance is weighted in favour of
the protection of employees’ rights. The expansiperoach pursued by the ECJ has
effectively resulted in a situation where a Direetidesigned in part to facilitate the
transfer of busine$shas acted as a deterrent to such transfers

Finally, the expansive jurisprudence of the ECJ hb® been considered as
conflicting with the current employment policy comments, which have emphasised
the need for labour flexibility30.

®Davies, Paul, “Acquired Rights, Creditors’ Rightsteedom of Contract and Industrial
Democracy, (1989) 9 YEL 21 at 45.

% Davies, Paulpp. cit.,n. 24 at 46.
" Ibid.

% See Chapters lll and IV.

# See Section 1.1 above.

% See e.g. the Commission’s 1993 White Pa@enwth, Competitiveness, Employment: The
Challenges and Ways Forward into the'ZlenturyBull EC, Supp. 6/93; COM (93) 700.
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3.1.

3.2.

Business transfers and corporate insolvency in
the UK

The prior national law and the implementation of
the Acquired Rights Directive in the UK

The Transfer of Undertakings (Protection of Empleyt) Regulations 1981
(hereinafter referred to as “TUPE” Regulations) stiinte the UK domestic legislation
implementing the Acquired Rights Directive. Regaas 5(1) and (3) provide that,
following a “relevant transfef®, all of the transferor's rights, powers, dutiesdan
liabilities under or connected to any contract wiptoyment of any person employed in
the undertaking “immediately before” the transfall Wwe inherited by the transferee.
Regulation 8(1) provides that dismissals in corinaawith the transfer are automatically
unfair, unless they are for an “economic, technimalorganisational reason entailing
changes in the workforce” (hereinafter referredaw “ETO” reason). In this case,
Regulation 8(2) deems them to be dismissals faibatantial reason in the context of the
ordinary law of unfair dismissal.

Unlike the position in Italy (where the principld the compulsory transfer of
contracts of employment upon the transfer of arnmss was a long-established part of
the national labour law dating even from the pre-period). The pre-Directive law in
the UK had always been based on the principleeddom of contract and in particular,
the freedom to choose one’s contracting party. Upotransfer of a business, the
transferee was free to offer employment to such bezmof the transferor's staff as it
pleased and on such terms, as it thought fit. Thpleyees of the transferor to whom
offers of employment were made were equally freadoept them or not. Therefore, in
the UK, the Directive’s principle of the compulsdrgnsfer of contracts of employment
and the associated principle that dismissals fasars connected with the transfer were
ineffective had a profound impact, particulariytle case of insolvent companies.

Insolvent companies and TUPE

An insolvency practitioner will commonly decide thtis in the interest of the insolvency
proceedings for the existing business of the iresalemployer company to be transferred as
a going concern. Such a transfer can either be:

a) by way of a disposal of the business to an umected third party; or alternatively;

b) by way of a “hive-down” of the business from tingolvent employer company to a
subsidiary company newly formed for this purpose.

The transfer of a business, whether to a thirdygarby way of a “hive-down”, will
usually constitute a transfer of an undertakindnimithe scope of the TUPE Regulations.

The TUPE Regulations do not expressly provide ierdxclusion of transfers made
by insolvent companies. Regulation 4 (concerningefdown”) is instead, an indication
that TUPE Regulations are intended to apply to liesd companies. Moreover,
Regulation 3(2) provides that the Regulations afylyether the transfer is effected by
a sale or by some other disposition or by operatidiaw”. These words gave rise
to the possible interpretation that the Regulatioosuld apply to all sorts of

31t is defined in Reg. 3 (1) as a “transfer fromequerson to another of an undertaking ... or
part of one”.

46



insolvency/liquidation situations. Regulation 3¢2n be considered as a more favourable
provision for employees introduced by national Igarsuant to Article 7 of the
Directive®,

However, TUPE Regulations were enacted to implembat Acquired Rights
Directive. In the Directive, there is no expressraption for transfers of undertakings in
the context of insolvency proceedings. The ECJrgited to define the scope of the
Directive in this regard. Ii\bels,it ruled that the Acquired Rights Directive doed no
apply to transfers“where the transferor has been adjudged insolvemid ahe
undertaking or business in question forms parthef asset of the insolvent transferor”.
Where the proceedings in question aim to safegtir@ssets of the undertaking, with a
view to continuing trade, the Directive does apply.

British courts had, therefore, to decide how théngiples developed in the
judgements of the ECJ were to be applied in thetesbnof domestic insolvency
proceedings.

3.3.  Which UK insolvency proceedings are outside
the scope of the Acquired Rights Directive and
TUPE Regulations?

An in-depth analysis of the insolvency regime ia BK is beyond the scope of this
dissertation. However, a brief description of thgolvency regime follows.

The statutory insolvency regime in England and Wates largely consolidated in
thelnsolvency Actl986 (IA 1986) and the accompanying statutoryumséents. Broadly
speaking, insolvency situations can be divided ilitmidation and alternatives to
liquidation. There are three types of liquidaticzorfipulsory liquidation, members’
voluntary liquidation and creditors’ voluntary ligiation) and three alternatives to
liquidation (voluntary arrangement, administrataord administrative receivership).

32 However, there may be some doubt as to whetheTtlleE Regulations could introduce
provisions more favourable to employees withinheaning of Article 7 of the Directive. The
TUPE Regulations were, in fact, introduced by atustey instrument under the special
provision of s. 2(2) of the European Communities A872, rather than by a formal Act of
Parliament. The question is whether legislationeursd 2(2) of the European Communities Act
must be specifically directed to the implementatieractly of the European obligation or
whether it may go further. The Employment Appeabtlinal (“EAT”) in Scotland, irAddison v
Denholm Ship Management (UK) L{d997] ICR 770, [1997] IRLR 389, EAT}tated that “as

a matter of general law in relation to primary autbordinate legislation (....) if the Directive is
to be regarded as a parent, the child cannot gerawider or have greater implications than its
parent allows”.

In Addison v Denholmthe EAT also stated that if the effect of the TUREgulations is “to
confer a lesser exclusion, and less wider bensditworkers otherwise excluded by the
Directive” it can be considered “ultra vires theabling power and would require primary
legislation as contemplated by Article 7 of the dative”. The contrary argument that the
following legislation amending TUPE (Trade Unionf&en and Employment Rights Act 1993)
would have confirmed the statutory authority ofthk provision of TUPE itself is not entirely
convincing. See also the approach of the Houseodd in interpreting Regulation 4 lritster v
Forth Dry Dock & Engineering Co Ltd[1990]1 AC 546) discussed below.
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3.3.1. Liquidations

Liquidation involves the termination of the existenof a company. Such a
termination may occur whether the company is sdleermay be required because the
company is insolvent. Liquidation may either bewméry or by the court.

a) Court liquidation¥®

This type of liquidation requires an applicationtie court for a winding-up petitiéh The
application may be submitted by various partiesudllg either by the company, the
directors or by a creditor) in the following caSes

- when a special resolution has been passed byn#mbers of the company that the
company be wound up by the court;

- when the company is unable to pay its debts;

- when the winding-up is “just and equitable”.

After the presentation of a winding-up petitione tourt may appoint a provisional
liquidator who will usually take over the managemen the company pending the
winding-up order.

b)  Voluntary liquidatiod®

This kind of liquidation requires a shareholderote8on to the effect that the
company cannot continue its business by reasas 6&bilities and that it is advisable to
wind-up”’.

A voluntary liquidation may be either a membersiwiary winding-upor a
creditors’ voluntary winding-upIn members’ voluntary winding-up, control of the
winding-up (including the right to appoint a ligator) remains with the shareholders. In
the creditors’ voluntary winding-up, control passeshe creditor (including the right to
override appointment of liquidator by the membens @ppointment of a liquidation
committee to oversee the liquidator).

A voluntary winding-up will be a creditors’ volumta winding-up unless a
declaration of solvency has been sworn by the tlirecand filed with the Companies

3 Court liquidations are governed by Chapter VI aftRV of the 1A 1986.

1A 1986, s. 124.

1A 1986, s. 122 (1).

% voluntary liquidations are governed by Chapter® IV of Part VI of the IA 1986.

37 Under 1A 1986, s. 84, the resolution can be eithespecial resolution, or an extraordinary

resolution or an ordinary resolution (only if theisea special provision in the Articles of
Association to that extent).
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Registry’®. A members’ voluntary winding-up may be convertea creditors’ winding-
up if it later becomes apparent that the comparysolvent’.

In both judicial and voluntary proceedings, theeesg of insolvent liquidation is
that the assets of the company are realised bjighielator and distributed among the
creditors. The company will cease to carry on besgnfrom the date of the winding-up
order or resolution. The liquidator will collectetlassets of the company (which will not
include assets subject to fixed or floating chargeseditors will prove the amount of
their debts as at the time of the winding-up orderesolution and the liquidator will
realise the assets and distribute them followicgréain prescribed order.

Bearing in mind the judgements of the ECJ, the tcbguidation of a company
based on insolvency will be within the termsAijelsand hence outside the Acquired
Rights Directive. There may be some doubt whetheimaling-up order is made where
there)d(i)s no insolvency (e.g. on the just and ejlatground in s122.1(g) of the 1A
1986)".

With regard to voluntary liquidatigrihere may be doubt as to whether the Acquired
Rights Directive (and hence the TUPE Regulation®lies for situations where the
transferor is in a creditors’ voluntary liquidatiemen in the absence of a court order. In
such cases, the transferor company, although ihbabeen “adjudged insolvent”, is, in
fact, insolvent. Following the reasoning of the E@JD’Urso, the lack of judicial
determination to that effect would seem irrelev&@unversely, it seems clear that the
Directive (and therefore the TUPE Regulations) aflply where the transferor is in a
members’ voluntary liquidatiorin this case the company is solVémind the reasons for
excluding the transfer of the undertaking from $ltepe of the Directive do not apply.
The Dethier and theEuropiecesdecisions support that conclusion. Dethier, the ECJ
held that the Directive applied in the case of &gld@ company being wound-up by the
court in circumstances where the company contirtoetfade and was not subject to
insolvency proceedings. And Europiecesthe ECJ held the Directive applicable in the
case of a Belgian voluntary liquidation voted bgrgtolders.

3.3.2. Alternatives to liquidation

The three alternatives to liquidation are voluntarsangement, administration and
administrative receivership.

a) Voluntary arrangement

1A 1986, ss 89, 90.

1A 1986, ss 95, 96.

“9In Charlton v. Charlton Thermosystem [i®95] ICR 56 at 64 the EAT referred Adelsand
held that TUPE applied to a transfer from a dissdleompany which had been struck off by
the Registrar of Companies without any judicialqaedings.

*1 The directors have to swear a statutory declaratfesolvency and file it with the Companies
Registry (s. 89 and 90 Insolvency Act 1986).

49



This procedure was introduced in 1986\ proposal has to be submitted by the
directors, a liquidator or an administrator to anitee. If the nominee agrees with the
proposal, he will, first, file a copy with the cowand then will call a meeting of the
shareholders and creditors. If, during the meeting,proposal is approved, it will bind
each person who had notice of the meetings anceniitied to vot&. A supervisor will
be appointed to carry out the voluntary arrangement

Clearly, this procedure does not have the chaiatiter of liquidation proceedings.
It has to be considered as falling within the scagethe Directive and TUPE
Regulations.

b) Administration

This is also a new procedure introduced in 1986dewigned to help in the rescue
of companies avoiding liquidation where it is pbssf. It is a mechanism to freeze the
enforcement of security or presentation of windipgpetition. Its purpose is to give the
company space for further negotiations to see éf lisiness can be saved without
winding-up the company.

It applies to companies, which are, or are likalybecome, unable to pay their
debts. A creditor or, more usually, the directdrshe company will present a petition to
the court. The court can appoint an administratotake over the management of the
company. The purposes of administration includestirgival of the company as a going
concern and the more advantageous realisation efctmpany’s assets than in a
winding-up.

Administration is only a temporary measure. If uicseeds, the company will be
returned as a going concern or it will be followleg an arrangement with creditors,
including a voluntary arrangement, otherwise thmgany will enter liquidation.

Administration is perhaps similar to the Dutch ogptcof“surseance van betaling”
(or judicial leave to suspend payment of debts)ickvithe ECJ, inAbels,held did not
exempt a transfer from the Directive. However,daling the ECJ decisions ID'Urso,
SpanoandDethier, it seems that any administration whose purposeidled the seeking
of the survival of a business (i.e. for a purpos¢hiw s9(1)(a), (b) or (c) of the
Insolvency Act 1986) will be within the DirectivAn administration for the sole purpose
of the more advantageous realisation of the conipasgets that would be effected on a
winding-up (i.e. within s9(1)(d) of the Insolvendict 1986) may be outside the
Directive.

*2 The procedure is set out in Part | of the IA 1886 Part | of the Insolvency Rules 1986.

3 However, the court may overturn the proposal i ichallenged within 28 days by a creditor
claiming that it will be unfairly prejudiced or thtéhere has been a material irregularity (la 1986,
s. 6). The proposal must contain savings for thatjpm of unsecured creditors (IA 1986, s 4
(3)) and preferential creditors (IA 1986, s 4 (4)).

4 Administration is governed by IA 1986, ss 8-27 amsblvency Rules 1986 Pt. 2.

50



c) Administrative Receivership

An administrative receiver is a special type of tcactual receiver appointed in
relation to a company under a floating chatged contractual receivership is a
contractual device included within security docuitseKusually fixed and floating
charges¥. It enables the security holder — without the rnieec court order- to appoint a
receiver. The receiver will receive income and takarge of the management of the
company, which has given the security. It is a rseafnrealisation and enforcement of
the security.

A contractual receiver is an administrative receif¢he debenture holder who has
appointed him had a floating charge over the wiwlesubstantially the whole of the
company’s undertaking.

The main purpose of the receiver is to recoverrétevant secured amount. An
administrative receiver, typically, seeks to seftpor all of the business as a going
concern to a transferee. The transfer of assetdemsents of a going concern in the
context of such proceeding has to be distinguigtad the transfer of assets as separate
assets in the course of a liquidation proceedingh glifference has been pointed out by
the Advocate General iB’Urso and inSpijkers v.Gebroeders Benedik AbaftoiThe
transfer of assets as a going concern enablesmthertaking’s business to be maintained
as far as possible. In this case, the TUPE Regulti which must be construed in
accordance with the Directive as interpreted by H@J - will apply to any eventual
outside purchaser. This is to the detriment ofdharge holder and other creditors since
the receiver, because of the automatic transferacofued liabilities, will probably
realise less on the sale of the business.

3.4. “Hiving-down”

“Hiving down” is a process by which a liquidatordrainistrative receiver or
administrator, can seek to attract a purchasethiinsolvent business and to facilitate
the sale of the company’s undertaking. It involtiee set up of new wholly owned
subsidiary of the insolvent parent company and tthasfer of the ownership of the
business (or the salvageable parts of it) to thesidiary, while retaining employees in
the employment of the parent company. The sameames$ (from the parent company)
through the means of labour supply agreements staff the business of the subsidiary.
The subsidiary will agree to pay its parents a cash for the business but such sum will
be specified under a supplemental agreement ahtdecibme payable on demand by the
parent company. However, the parent company will demand payment of the cash
consideration until the subsidiary is purchase@myutside buyer. The purchaser, if one
is found, either will buy the issued shares fromm plarent company or will take a transfer
of the business from the wholly owned subsidiatyor8y before the acquisition of the
wholly owned subsidiary’s business by the outsidercpasef, the insolvency
practitioner will have dismissed the employeeshaf parent company. In the event that

%5 See the definition in IA 1986, s. 29 (2).
“51A 1986, ss 33-41.
" Case C- 24/85 [1986] ECR 1119.

“8 Dismissals might also occur before the acquisitibthe subsidiary when the latter does not
need the parent company’s employees to carry dugsess.
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no purchaser is found, the company will be liquédisand the entire workforce dismissed
due to redundancy.

The advantage of this process is that the recesvable to offer the subsidiary’s
business for sale as a clean package, free of dwanges such as any financial claims
by the workforce and without prejudice to the pasdr's right to choose which
employees (if any) he cares to re-employ. Neitlter subsidiary nor the outside
purchasers inherit all the liabilities. Rather, ytheemain with the insolvent parent
company.

According to the insolvency practitioners, the éggilon of TUPE Regulation 5 to
the process of “hiving-down” would have had detrina effects. Consequently, the
employees would have been automatically transfealedg with the business to the
subsidiary company. Thus, any liability for subsagudismissal would then have to be
borne by the subsidiary unless the subsidiary wlk & this case, the purchaser would
have acquired the liabilities arising from the dissals of employees before the sale of
the subsidiary. In response to the insolvency fiilacers’ representations, the
Government enacted TUPE Regulation 4.

Regulation 4 provides that, where an insolvencyctgianer makes a relevant
transfer to a wholly owned subsidiary of the insoiv company, the transfer of
employment liabilities, under Regulation 5, fromethnsolvent company to the
wholly owned subsidiary does not take place ontthesfer. It is postponed until either
the wholly owned subsidiary (i) ceases to be a lyhmined subsidiary of the insolvent
company, or (ii) the relevant undertaking is transfd by the wholly owned subsidiary
to another person.

The reason for such a provision obviously was t@ ghe insolvency practitioner
more time to arrange for dismissal of some or fithe employees before the ultimate
sale to a third party took place. As long as thsolwency practitioner dismissed
employees before the disposition of the businesbdmutside purchaser and made sure
that the effective date of termination of these leryges was before the disposition of the
business, the purchaser could acquire the busiresf employees. Liabilities to the
dismissed employees would remain as liabilitieghef insolvent company rather than
passed-on to the purchaser.

The process of “hiving-down” was common in insolegiproceedings until the late
1980’s. After the introduction of the TUPE Reguat, its use is now defined by a
narrow interpretation of the Regulations themsehRsgulation 3(1) provides for the
compulsory transfer of those employed by the tenosf‘immediately before the
transfer”. It was argued that those who were dismissed byr#msferor before transfer
would not be caught by this rule, even if the dssal preceded the transfer by only a
matter of hours.

The leading case becanSecretary of State v. Speficen which the Court of
Appeal appeared to hold that employees dismissdd a&m were not transferred in a
transfer that occurred at 3 pm of the same days Tierpretation of the Regulations
rendered compliance with its obligation “voluntafy’and provided strong economic
incentives for the transferee to arrange with thadferor to carry out such dismissals in

911986] ICR 651 (CA).

* Davies, Paul “Amendments to the Acquired RighteBiive”, (1988) 17 ILJ 249 at 250.
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order to avoid or reduce costs associated with emsgtion for unfair dismissal and
redundancy.

The decision of the House of Lords liitster v.Forth Dry Doc¥ has so severely
restricted the scope for dismissals prior to thie sdé a hived-down subsidiary as to
undermine the commercial usefulness of the hiviogsd practice. In this case, the
House of Lords expressed a willingness to deparhfthe strict letter of the domestic
Regulations in order to comply with the purposdhaf Directive and the interpretation
placed upon it by the European Court of Justicec&the defendant in thetster case
was not an organ of the State, the employees autldin the light ofMarshalf®, rely
upon the horizontal direct effect of the Directiv@onsequently, the House of Lords’
approach was based upon the interpretation of WKitalight of European law rather
than directly upon European Community law. The Cbetd that “if the legislation can
reasonably be construed so as to conform with tfise@pean Community] obligations
(obligations which are to be ascertained not ombmf the wording of the relevant
Directive but from the interpretation placed upbiby the European Court of Justice at
Luxembourg) , such a purposive construction wilbipplied even though, it may involve
some departure from the strict and literal appilicabdf the words which the legislature
has elected to usé?”

The House of Lords, departing from its traditioapproach, held that Community
case law should control the implementation of thee@ive in the UK, even where it
meant a substantial addition to the words of thelémenting legislation enacted by the
British Parliament. As Lord Oliver said litster, it is not “conceivable that, in framing
Regulations intending to give effect to the Direetithe Secretary of State could have
envisaged that its purpose should be capable ofjlmioided by the transparent device
to which resort was had in the instant cae”.

The House of Lords examined closely Article 4 af Birective®. It also referred to
a number of decisions of the ECJ, of which undailptthe most important waBork’".
In that judgement, the ECJ had held that “workenpleyed by the undertaking whose
contract of employment or employment relationstapg heen terminated with effect on a
date before that of the transfer, in breach of 4¢1) of the Directive, must be considered
as still employed by the undertaking on the dattheftransfer with the consequence, in

® Collins, Hugh “Transfer of Undertakings and Insatey” (1986) 15 ILJ 144 at 150.

2[1990] 1 AC 546.

%3 C-152/84Marshall v. Southwest Hampshire AH¥986] 1 CMLR 688.

4[1990] 1 AC 546 at 559, per Lord Oliver.

5[1990] 1 AC 546 at 576, per Lord Oliver.

% Article 4 of the Directive corresponds approxinates Regulation 8 and states tHahe
transfer of an undertaking, business or part ofibess shall not in itself constitute grounds for

dismissal by the transferor or the transferee”.

" Case C-101/87 [1988] ECR 3057 at 3071.
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particular, that the obligations of an employer @oss them are fully transferred from the
transferor to the transferee, in accordance witickr3 (1) of the Directive®.

Based on the foregoing, it was clear that the previnterpretation of “immediately
before” by the UK courts was inconsistent with ttase law of the ECJ. The House of
Lords accepted that Article 4 of the Directive imps a mandatory obligation on
Member States and held that, for the purpose otiR&gn 8(1), the phrase “employed
immediately before the transfer” had to be constrieeinclude employees who would
have been so employed at the time of the trandfethty had not been unfairly
dismissed in the circumstances described in Reaguol&(1)”. This means that if an
employee is dismissed prior to a transfer for @a@aaconnected with it, he or she will be
deemed to have been employed “immediately befoeetthnsfer”; the contract will
automatically be transferred to the transferee tedlatter will be liable for unfair
dismissal. It is the motive for the dismissal, tio# precise timing that is important for
the application of TUPE Regulations.

With this decision, the House of Lords intended r&store the force of the
Regulations by increasing the opportunities fometaagainst the transferee. It believed -
no doubt correctly - that in many instances, legvime employees with claims solely
against the transferor would prove worthless bezafishe transferor’s insolventy

Only where dismissals prior to the transfer areivatéd by reasons independent of
the transfer (such as closure of the business bgore of insolvency without an
immediate prospect of resfler because of the absence of any work to be peedby
employees) wift' the application of Regulation 5 be avoided anctlaéms against the
transferee will be permitted.

Regulation 8(1) provides that dismissals in corinaectwith the transfer are
automatically unfair, unless they are for &tonomic, technical or organisational

8 However, inLitster, the House of Lords held that only pecuniary oltigyzs with respect to
the dismissed employees were transferred to thesfaeee, not that the employment
relationship persisted as if no dismissal had tgkaoe at all. The approach luitster might be
inconsistent with the ECJ decisionBork but it is not inconsistent with the wording of Adt.

of the Directive, which states that the transfexudth not constitute grounds for dismissal, rather
than considering the dismissal without, effect. Bawer, inBork, the ECJ had accepted that
national law must establish whether a contractnopleyment exists. Later on, Wilson v. St
Helen’s Borough Counciand Meade and Baxendale v. British Fuels Limi{g#997] IRLR
505) the Court of Appeal (referring to theleadecase) held that where an employee was
dismissed for a reason connected principally wiid transfer, the dismissal was a nullity and
the employee continued to be employed under thestesf the original contract. Therefore
subsequent variations to the terms and conditidngnaployment were unlawful. On the
contrary, where (as ilwilson) dismissals were justified by an ETO reason, thetregts of
employment did not continue and the transfereeemtiied to re-employ the staff on different
terms and conditions. This pronouncement led tobikerre result that it was not possible to
know whether a dismissal was effective until aunal decided what had caused the dismissal.
The cases, however, were appealed to the HouserdsL([1998] IRLR 706) which clarified
that a dismissal, even if connected with the tramsiill be effective. However, it will be
automatically unfair if it is not for an ETO reason

%9 Collins, Hughop. cit.,n. 50at 146.
0 Case C-19/83 WendlebeoeL.J.Music ApECR 457.

®1 As in Secretary of State v. Sperjt86] ICR 651 (CA).
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reason entailing changes in the workforc@ETO” reason). Applying the ratio of the
Litster decision in the context of insolvency proceedinBggulation 5 will cover
dismissals of employees during a hiving-down unlées dismissals are for an ETO
reasoff.

In the light ofLitster, the importance of the ETO exceptions in Regula8®) is
considerably enhanc®&d

3.5. The ETO exception

Regulation 8(2) exempts employers from the ruleagtfomatic unfair dismissals
where the dismissals occurred for an economic nieahor organisational reason. In the
context of insolvency proceedings, do dismissaisnided to facilitate the prospect of a
sale of the business count as an economic reasbim\Regulation 8(2)?

Such a result occurred #nderson vDalkeith Engineering L&Y, where the EAT
held that pre-transfer dismissals made at the stcpfethe prospective purchaser were
for an economic reason and hence within Regul&@{@h However, this line of authority
was subsequently disapproved by the EATWheeler vPatef®, for instance, the EAT
decided that only economic reasohshich relate to the conduct of businesgither
than its sale or transfer satisfy Regulation 82jlesire to achieve a sale or an enhanced
price is not enough. This line of authority hasodigen followed by the Northern Ireland
Court of Appeal inVillis v. McLaughlin & Harvey pfé.

A difference should be drawn between various sitaatin which dismissals occur.

a) Dismissal followed by an unexpected transfehefbusiness

62 Applying that ruling inTsangacos v. Amalgamated Chemicals ([1®97] ICR 154) the
EAT held that the transferee did not take overlitiiglity of the transferor to an employee who
had been dismissed four months before the traf@fer reason not connected with the transfer.

% It has to be noted that Bpano(see chap. J)the ECJ dealt with a process described as a
“technical reorganisation” but very similar to thaivolved in hiving-down. In fact, the
company transferred part of the enterprise to a cempany, leaving the “surplus” staff with
the old entity, which was then judged to be in figial difficulty. In all, 600 staff moved and
755 were left behind. It was argued that the remgitompany, declared to be in a critical
financial state under Italian law, was outside shepe of the Directive because of the decision
in Abels(see chap. I). This argument failed in this casmbse under Italian law, the purpose of
declaring a business to be in critical financidficlilties is normally a step in the direction of
trying to rescue the business, and in such a thseDirective did apply. The Court failed to
make any judgements on the wider issue of strippintgthe profitable parts of a business with
the intention of avoiding the effect of the Direeti

6411984] IRLR 429.
5[1987] ICR 631.

611998] EuRL 22.
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The insolvency practitioner may decide that a efilausiness of the company is not
likely and, accordingly, decide to dismiss an ergp@ If a subsequent transfer occurs,
the dismissal is unlikely to be deemed to be coreukwith the transféf.

b) Dismissal on demand of the potential purchaseraalyeidentified

An insolvency practitioner may decide to dismisg @n more employees because
the potential purchaser so requested. Such a n@lassmissal will, almost inevitably,
be considered to be connected with the subsequarsfer. The authority for that can be
found inLitsteritself and inHarrison Bowden Ltd v. Bowdéh

However, it cannot be said that a pre-transfer disah on demand or with the
consent of the potential purchaser will never hreafo ETO reason. Of course it will be
very difficult (if not impossible) to establish aBTO reason where the transferee
subsequently re-employs the dismissed employeethensame job as before (as in
Harrison Bowdeh or hires new employees or redirects its exisgngployees into the
business. Nevertheless, the transferred busineg# ngially require fewer employees so
that the employees dismissed before the transfez genuinely redundant. This should
be a valid ETO reason. As the Northern Ireland €ofirAppeal recognised iWillis
v.McLaughlin & Harvey pl®, referring to the EAT decision ilheeler v. Patél, a
dismissal at the request of a purchaser can banf@TO reason “if it can be shown that
the prospective purchaser would not proceed urtlessemployee was dismissed. In
those circumstances, it may be said that the ermaplag dismissed to enhance the
prospects of the sale of the undertaking, but dihiseis necessary for the sale to proceed
and the business could not otherwise survive, &niseconomic reason which entails a
change in the workforce”.

67 SeeSpenceasg1986] ICR 651 (CA).

&8 [1994] ICR 186. Mr Bowden was dismissed by theeiegr on a Thursday (31 January) and
subsequently re-employed on the following Mondayébruary) in preparation for the transfer
which took place on the Friday (8 February). He W& dismissed by the transferee shortly
after. The industrial tribunal held that the dissaisby the receiver was connected with the
transfer. Indeed the applicant had been dismissethdake the company more able to be
transferred and /or at a better price. Therefoeedismissal was in direct connection with the
transfer of the business. In the Tribunal's viele treceiver did not dismiss the applicant
because he simply could not afford to have thd atad then at some later date, long after the
dismissal, an approach was made to buy the busihestead the dismissal and the transfer
were strictly connected to each other. At the folltg stage, the EAT rejected the argument
raised by the transferee on appeal that no spedinsferee had been identified by the receiver,
the EAT referred to the ECJ judgementBork where no prospective transferee had been
identified at the time of the dismissal. longden and Paisley v. Ferrari Limit§ii994] IRLR,
157 the EAT refused to overrule the decision ofitidustrial tribunal that various employees
were dismissed because of pressure on the recdiyetbe bank and not because of the
proposed transfer. This was despite the fact tiapurchaser had given the receivers a list of
essential staff. A list of employees to be retained held not to amount to a request from the
transferee to dismiss the others.

911998] EuLR 22.

911987] IRLR 211.
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This line of authority has also been followedVithitehouse v. Blatchford & Sons
Ltd"* where the transferee had taken on the employeesawed and then dismissed one
of them. Following the ECJ decision iDethier, Warner v. Adnét confirmed that a
transferor may lawfully dismiss for an ETO reason.

c) Dismissals to make business more attractive tonpialepurchaser not yet
identified

The situation is more problematic when dismissalsuo to make a business
attractive to a potential purchaser not alreadwtifled (or, similarly, to make a business
more efficient with a view to trading out of inselwy or possible sale).

An insolvency practitioner - acting in the intere$tthe insolvent company itself -
will often seek, at some stage, to sell the comjzsahysiness as a going concern. He
might reasonably consider that the business woellthbre attractive to a purchaser with
a slimmed down workforce. Accordingly, at the prepary stage he will make various
dismissals.

Two arguments may be raised to argue that a dialmaéshis stage is not within the scope
of Regulation 8(1) of TUPE:

- The dismissals will form part of a general restmiing by the insolvency practitioner
not only for the prospect of a transfer;

- The dismissal is not connected with an identifiedchaser. Regulation 8 provides that
an “employee shall be treated ... as unfairly diseds# the transfer or a reason
connected with it is the reason or the principlason for the dismissal”. When the
purchaser has yet to be identified, the dismissay e connected with a possible
transfer, but it is not connected with thidmate transfer.

However, the wording of TUPE requires that the gfan (or a reason connected
with it) be the only or principal reason for theslissal. Therefore, the first argument
raises a subjective difficulty since it is neceggarestablish what was in the mind of the
insolvency practitioner at the time of dismissalse(transfer of the business or the
restructuring).

With regard to the second argument, it has to dedhthat Article 4(1) of the
Acquired Rights Directive is clearer than Regulat®in providing thatthe transfer of
an undertaking, business or part of a businessl stwlin itself constitute grounds for
dismissal by the transferor or the transfere@his wording seems to be clearer in
providing that the dismissal can be connected \aitly transfer, not just a specific
identified transfe?.

11999] IRLR 492. In this case, a new contractar Hospital services took over the existing
employees under TUPE, but then had to make onendeah because the hospital stipulated that
fewer numbers of technicians were needed. The Guuftppeal held that this was an ETO
reason.

211998] IRLR 394. In this case, the administratiezeivers of Adnet made Mr. Warner

redundant before the sale as a going concern o&tAdihe Court of Appeal agreed with the

industrial tribunal decision that the principal $ea behind Mr Warner’s dismissal was an ETO
one and that the dismissal was not unfair. Seekasry Foods Ltd v. Creber2000] IRLR 10.

3 pollard, David “Insolvent companies and TUPE996) 25 (3)LJ, 191 at 202.
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3.6.

It is also difficult to find any guidance in cagaM. The second argument above was
rejected by the EAT itdarrison Bowderbut was accepted by a later EAT decision in
Ibex Trading v. Waltofl. In Parmar v. Ferranti International pl¢ the EAT followed
Ibex. In some other cases (as Morris v. John Grose Group L the EAT have
preferred to followHarrison Bowderand notibex.

It seems that the ETO exception has been constaewly by the courts.
Dismissals will be probably connected with the $fen even if they occur before
negotiations have started with any potential pusehaTo avoid such a consequence, it
should be shown that the principal reason wasmaobdke the business more attractive
for potential purchasers but, for instance, becdlneansolvency practitioner could not
afford to keep the staff on. However, it is likeéhat the insolvency practitioner will have
more than one reason to dismiss employees andoteatjal purchaser will not be able
to identify the principal reason for any dismissals

The balance between the acquired rights of
employees and the interest of other creditors

The analysis of the transfer of undertakings Remra and insolvency in the
United Kingdom has raised a complex interactionvien the interests of the employees
and the interests of other creditors.

Shortly after the adoption of the Directive, thevas a clear perception of the
existence of a number of problems applying the AeguRights Directive and the TUPE
Regulations to insolvency situations. The esseificgesolvency proceedings is that the
assets of the company are realised and distritartezhgst the creditors of the company.
Creditors may fall into various classes with sonmorfiies among them in the
satisfaction of their claims. The consequence ef &pplication of the principle of
compulsory transfer of employment relationshipthest the employees are treated more
favourably than all other creditors because thenmoirisk of their claims not being met
in full.

Only with regard to “hiving-down”, in the possibiéash between the interests of
the company’'s creditors and the employees’ acquiiglts, was absolute priority
granted to the former. There was no attempt toymedkven a compromise between the
two claims. Even if hiving-down would involve disssal, selective re-engagement and
an eventual modification of terms of employmenttlodse re-engaged would at least
create some new jobs. A purchaser would not bacitd to the purchase if he has to
take on all the work force and could not modify thems and conditions of engagement.
This of course is at the expense of the employaghts under the Acquired Rights
Directive.

411994] IRLR 564. In this casenusually, by the time it reached the EAT, the aypeés had
decided that the transferor had more assets thampuhchaser. Correspondingly, they were
arguing that liability had not passed to the traresf. The EAT upheld the decision of the
tribunal that the transferor remained liable beeattse dismissals were not for a reason
connected with the transfer.

75(1997) 13 March (EAT 710/96).
611998] ICR 655. In this case, the EAT, found ttiat words “the transfer” in Regulation 8 (1)

could perfectly well mean “transfer” or “a transfand that the tribunal had erred in attaching
significance to the definitive article.
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4.1.

In all other situations, British courts followinge ECJ ensured that the balance
between the two above opposite interests was weighdavour of the protection of
employees’ rights. However, in their evidence t@ tHouse of Lords Committee
investigating changes to the Directive, the Sociefy Practitioners of Insolvency
considered the transfer of undertakings legislatiertan impediment to the rescue of
businesses in the context of formal insolvency”.the view of the Practitioners, the
above legislation had “the opposite from its intethaffect of preserving employment
and employee’s rights”. They cited numerous exampfecases “where the prospect of
taking over accrued liabilities under employmentntcacts had either deterred
prospective purchasers of insolvent businesses tfealing altogether, or had caused
them to discount the price which they were prepéogzhy”’.

The protectionist approach of the ECJ also ledidBritourts to narrowly interpret
the ETO exception. As Pollard noted,it might seem surprising that insolvency itself
has not been often considered as a situation giviegnomic, technical and
organisational reasons justifying a change in tbhekferce. The narrow interpretation of
the ETO exception is one of the reasons for theimas approach of insolvency
practitioners. A prospective purchaser would néetéhe risk of invoking the ETO
exception. Rather the insolvency practitioners Wil very cautious and will reduce the
workforce as much as possible before discussiowks reagotiations commence with
prospective purchasers.

Such an approach leads to a surprising resultt Basi been pointed out, “the desire
to reduce the risk of a connection with any subeatdransfer may well mean that
insolvency practitioners tend to make dismissalaratearlier stage than they would
otherwise. It is ironic that, if this occurs, thiéeet of the protective provision in TUPE
will have been to reduce job securfty”

As Pollard® concluded in 1996, the balance between the intefeamployees and
other creditors of the company has not yet beeisfaetorily struck and uncertainty
could be seen as “tending to both earlier disnsésaall less prospect of protecting jobs
by way of successful business sale”.

Business transfer and corporate insolvency in
Italy

The prior national law and the implementation of
the Acquired Rights Directive in Italy

In Italy, the principle of the compulsory transt#rcontracts of employment upon
the transfer of a business has been establisheel $842 under Article 2112 of the Civil
Code.

" Select Committee on the European Communitiesi@e4895-96, % Report.
8 pollard, Davidpp. cit.,n. 72at 209.
" Pollard, Davidop. cit,n. 72 at 202.

8 pollard, Davidop. cit,n. 72 at 210.
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4.2.

The original version of Article 2112 had been idiwoed as a special provision,
derogating from the general principle of freedom amintract, with the purpose of
protecting employees considered to be in a lessufable position, from an economic
and social point of view, in respect to the empioyéne compulsory transfer of contracts
of employment upon the transfer was excluded “whéee transferor had given the
required notice” and employees were only entitledetain “the rights arising from the
seniority acquired before the transfer”.

During the Italian economic crisis (1975-1980), #imve regulation introduced by
Article 2112, appeared to be too rigid. On the baed, Italian courts held collective
agreements, partially derogating from the principdé compulsory transfer of
employment relationship, effective. On the othendyathe ltalian legislator attempted
through various legislative initiatives, to giveiguity to the need to ensure — as far as
possible — the rescue of the business and in ¢od&ave a certain number of jobs. While
the previous version of Article 2112 was into fqorogsolvent companies introduced a
number laws derogating from the principle it egsitdd with the purpose of excluding
the application of Article 2112 in cases of transfe

In 1990, Article 47 of Law No. 428 of 1990 transpdshe Acquired Rights Directive in
Italy. Article 47 amended Article 2112 of the Itali Civil Code. The latter, therefore, now
reads as follows:

“In the event of the transfer of an undertaking,ptayment relationships are to
continue to exist with the new owner and employeigsits under those relationships are to
be preserved.

The transferor and the transferee are jointly &afiolr all obligations in respect of the
employees concerned by the transfer at the tinleeofransfer itself (...)

The transferee shall apply the collective agreeméni) in force at the time of the
transfer until their expiration, unless they arglaeed by other collective agreements
applicable to the transferee’s business”.

Article 47 also introduces a mandatory informatérd consulting procedure with
the trade unions (for undertakings with more tharefployees) and expressly provides
that the transfer cannot constitute in itself giéor dismissal of the employees.

Since ltalian legislation had already introduceecs@ provisions in the case of
transfers made by insolvent companies, when Artéidlecame into force, it provided
(unlike the UK TUPE Regulations) in paragraph @) & derogation from Article 2112
of the Italian Civil Code in the case of insolvéuisiness transfers.

Article 47(5) of Law No. 428 of 1990

Article 47(5) of Law No. 428 of 1990 refers to @ifént situations:

- undertakings declared by the CIPI to be in critidéficulties, pursuant to Article
2(5)(c) of Law No. 675 of 12 August 1977 and

- undertakings subject to an insolvency procedurggmnp called, either (i) declared
bankrupted or (i) subject of an approved credit@msangement and composition
consisting in the disposal of assebs (iii) subject to a compulsory administrative

8 See Article 1 of Law. No. 218 of 1978 which allavéhe transferor to exclude the
effectiveness of Art. 2112 where the undertakind haen declared in economic crisis and a
collective agreement with the most representatiaget union had been executed.
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winding-up procedure which has been published, or (iv) subjecta special
administration procedure, if no provision has beesde for the continuation of the
business or it has been finished.

In these situations, it provides that “if the cdresion referred to in the foregoing
paragraphs (with the employees’ representatives)résulted in any agreement which
provides for the maintenance of employed persorenadn in part, Article 2112 of the
Civil Code shall not, unless the agreement laysrdowre favourable conditions, apply
to the employees whose employment relationshipimees with the transferee. Such an
agreement may additionally provide that surplusqenel are to be excluded from the
transfer and that the latter are to continue, wholl in part, in the service of the
transferor”.

4.3. Undertakings which have been declared to be in
critical difficulties pursuant to Article 2(5)(c) o f
Law No. 675 of 1977

Pursuant to Article 47(5), in the case of undertgkideclared by the CIPI to be in
critical difficulties, in order to exclude the apaltion of Article 2112 of Civil Code, it is
sufficient that the mandatory consultation of therkiiorce has resulted in an agreement
providing for the continued employment of personmelen in part. Article 47 (5) is
intended to facilitate the transfer of an undertgkin critical difficulties where there is a
collective agreement on even the partial maintemaicemployment. The transferee, in
fact, will have the advantage of taking only theseployees necessary to carry out the
business. In turn, the transferor can proceed (idiely or later) to make reductions in
the workforce. The transferor can also continum#de use of the remaining employees
or, alternatively, can temporarily suspend theirpkryment. In the latter case, the
suspended employees will continue to have pateif tvages guaranteed for a period of
twelve months by the Government.

A finding by the CIPI that the undertaking is intical difficulties is conditional
primarily and above all on circumstances relatingsocial policy rather than to the
economic and financial situation of the undertakingquestion, as in the case of
insolvency proceedings. In order to be declarectitical difficulties, the undertaking is
requires to submit a restructuring programme. Tioeeethe aim of that procedure is not
to liquidate the debtor's assets, as in insolveqrpceedings. Any transfer of
undertakings in critical difficulties take placetesding goes on, without any interruption
of productive activities.

The act by which an undertaking is declared torberitical difficulties aims to
enable the debtor undertaking to deal with tempodaficulties providing the workers
with financial support for as long as those diffims persist. The most important
consequence of the declaration that the undertaignig critical difficulties is that
employees qualify for registration under the Casgagrazione Guadagni — Gestione
Straordinaria (Special Department of the Wage Sameht Fund hereinafter referred to
as “CIGS”). Under the CIGS system, employment ietethips of all or part of the
workforce are totally, or in part, suspended angnpnt to workers of part of their
remuneration is guaranteed by the CIGS.

Under the regime for undertakings in critical ditfities, no provision is made for
the judicial supervision at the initiation or iretlbourse of the procedure, no suspension
of payment is provided, nor are the debtor's powerdeal with and manage its assets
removed.
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It is clear that the procedure in question did Imate the characteristics of or the
entailed consequences of those procedures, whidtbéen recognised by the ECJ (in
AbelsandD’Urso) as falling outside the scope of the Directive.

However ltalian judges, rather than merely makiag af the approach outlined by
the ECJ in previous judgements on similar or relassues, “seem to have felt the
necessity to ask for the support of the ECJ in rotdeobtain confirmation of the
applicability of the ECJ’s previous decisions te #pecific Italian situatiofi®.

The Italian Court, which referred to the ECJ, radsed the possible clash between
Article 47(5) of Law No. 428 of 1990 and Communidv. The ECJ had excluded the
application of the Directive only when the transfewas subject to a proceeding aimed
at the liquidation of the undertaking and the sadion of its assets. Article 47(5) of
Italian Law No. 428 of 1990 equated such proceeslimgth the status of critical
difficulties. That was unlikely to be compatible tivithe Directive. Undertakings in
critical difficulties are in a state of serious @ldedness but their financial situation is
manifestly less grave than that of an undertakingext to bankruptcy proceedings. The
business of an undertaking in critical difficultisstaken over by the transferee without
any significant hiatus in production and, abovewith real prospects of recovery.

The ECJ, following its previous judgements, helgt ttihe Directive was applicable
to the transfer of an undertaking that, under Aeti2(5)(c) of Italian Law No. 675 of
1977 had been declared to be in critical diffi@dti This was because an undertaking
declared to be in critical difficulties is subjd¢ota procedure aimed at the continuation of
the business rather than its liquidation.

The Court did not even take into account Articlef 4he Directive and Article 47(4)
of Law No. 428 of 1990. These provisions state that transfer will not constitute
grounds for dismissal by the transferor or thedfamee but expressly exempt dismissals
relating to economic, technical and organisatioealsons, which entail changes in the
workforce. These reasons always occur in restringuof undertakings in critical
difficulties.

The ECJ judgement, iSpano,has raised some doubts among lItalian academic
writers. As it has been noted, rules governing ua#tengs in critical difficulties
constitute an autonomous regulatory system in pesgfeother insolvency proceedings.
Indeed, they aim to protect collective and notvidlial interests whilst Article 2112 of
Civil Code focuses on individual rights of emplogeeA different treatment of
undertakings in critical difficulties would, theogé, be justified on the basis of
preserving jobs, which is the aim of such procegslirticle 2112 of the Civil Code and
Article 47(5) of Law 428 of 1990 would deal wittfferent situation®.

It also seemed that the ECJ was extremely conceabedt the risk of a broad
interpretation of the concept of undertakings itical difficulties by domestic courts.
However, Article 1 of law No. 223 of 1991 requirénd CIPI to establish in advance the
requirements for an undertaking being declared iiical difficulties. This has

8| eccese, Vitopp. cit.,n. 16 at 314.

8 See Boscati, “Il trasferimento di aziende in cabiaglio della Corte di Giustizia{1996) 6,
Lav. Giur,p. 460 at 464.
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substantially reduced the discretionary powershef €IPI so that there is no longer the
risk of a misinterpretation of the concept of catidifficulties”.

4.4. Undertakings subject to insolvency
proceedings

Article 47(5) refers to several insolvency proceedi under ltalian law: (i)
bankruptcy proceeding properly called (“fallimento”(ii) approved preventive
arrangement and composition (“concordato prevefjtid) compulsory administrative
winding-up procedure (“liquidazione coatta amministrativa’)nda (iv) special
administration procedure (“amministrazione straoada”).

Following the ECJ's reasoning iD’'Urso, Article 47(5), with regard to
undertakings subject to insolvency proceedingstesgly states that the derogation from
Article 2112 of the Civil Code can only operate whet (i) the mandatory consultation
of the workforce has resulted in an agreement giogifor the continued employment of
personnel, even in part, but also when (i) no slenito continue trading has been taken
with regard to the transferor company or it hasady ceased trading.

Bankruptcy proceedings and compulsory administeatiinding-up are outside the
scope of the Directive as interpreted by the E@iné&doubts might arise in case of
approved preventive arrangement and compositionverder, this exemption from the
application of Article 2112 of the Italian Civil @e might be considered as falling under
Article 4a(3) of the Amending Directive. This aléicstates that, where the transferor is
in a situation of serious economic crisis declargd competent public authority under
domestic provisions already existing in national lay 17 July 1998, a Member State
may allow agreements between the transferee, thaesfaror and employees’
representatives with the aim of introducing aliers to the employees’ terms and
conditions of employment.

Article 47(5), however, does also include in it®me the_special administration
procedure which has different characteristics from thosetlé other proceedings
mentioned in the same provision and which, befloeeintroduction of Article 47(5), was
the object of a preliminary ruling reference to t68€J by the Pretore di Milano in
D’Urso.

In D’Urso, the Pretore di Milano raised the question of thegatibility of Article
3 of law No. 19 of 1987, which provides that in #&went of transfers of businesses or
parts of businesses in the implementation of progras for undertakings under special
administration, Article 2112 of the Civil Code dasst apply. The Italian court referred
the ECJ the question as to whether the AcquirechtRiirective was applicable to
transfers of businesses made by undertakings wpeeial administration.

The Court, recalling the principles developed i@ darlier case dkbels,concluded
that the Directive did not apply to transfers mégeundertakings subject to a special
administration, unless the continued activity oé thusiness was envisaged and the
business was still actually trading.

Following the preliminary reference Id'Urso, and the infringement proceedings
begun by the Commission against Italy with regardtticle 3 of Law No 19 of 1987,

8 See Boscatipp. cit.,n. 82 at p. 465.
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the Italian legislature passed Law No. 428 of 19@fich amended Article 2112 of Civil
Code as stated above.

Law No. 95 of 1979 introduced special administratith applies (to the exclusion
of cases of bankruptcy) to large undertakingk order to apply the procedure, it is
necessary that the judicial authorities (on thein énitiative or on the application of the
undertaking itself or of the creditors or of thebRu Prosecutor) have declared the
undertaking to be in a state of insolvency or teehfailed to pay salaries for a period of
three months.

The procedure is set in motion by ministerial deaad conducted by one or three
auditors, appointed and supervised by ministerigharity. Subject to any contrary
provision in Law No. 95 of 1979 itself, the speaaministration procedure is governed
by the provision of ltalian law on the compulsorgnanistrative winding-up of
undertakings. Consequently, the organs of the takiag cease their functions and lose
their power to manage the undertaking and dispbie assets.

The ministerial decree may allow the undertakingcomtinue to trade under the
supervision of the auditor for a period not excegdiwo years (which can be extended
two times for a total period not exceeding a furttveo years). The auditor draws up a
programme, which contains, as far as possible akitdig into account the interests of
creditors, a restructuring plan. The plan iderngifite plants to be brought back into
operation and those, which must be transferred. Gtveernment may guarantee debts
incurred vis-a-vis credit institutions in orderfioance the day-to-day running.

The ECJ, irD’'Urso, held that the Acquired Rights Directive did not lpynless it
has been decided that the undertaking is to camtirading. Likewise, as iBpano,the
judgement of the ECJ iD'Urso has been criticised by a number of Italian academi
writer$®,

It has been noted that special administration iig &&in to bankruptcy proceedings.
As stated in the preamble to Law No. 95 of 197% phurpose of the special
administration procedure is to save parts of thiettaking concerned, which are sound,
by transferring ownership of the undertakings — moit its debts — from the insolvent
transferor to a transferee. Likewise, in bankrugioyceedings, the process is based on
the inability to meet liabilities, and involves isfer of assets.

Before the decision to commence the procedurekentédy ministerial decree, the
court must have first declared state of insolvearcya failure to pay salaries. Like in
bankruptcy proceedings, a large public controlxisreised over the commencement and
course of the procedure. The only difference i with bankruptcy proceedings, it is the
court that exercises such power of control. Coityram special administration, an
administrative authority exercises this supervisidowever, in a special administration
procedure, a judicial intervention is also necessdra first stage. The reason why the
conduct of the procedure is supervised by an adtnative authority is that the
restructuring of a large undertaking with a viewttansferring a set of assets and

8 Undertakings having more than 300 employees forentisan one year and whose debts to
credit institutions and social security institutsoexceed certain limits.

% See e.g. Romei, Roberto “Il trasferimento di uigada in crisi dinanzi alla Corte di Giustizia
delle Comunita Europeg({1995),Mass. Giur. Lav.,492.
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maintaining jobs requires policy choices which tanbetter made by an administrative
rather than a judicial authority.

The powers of disposal and management of the dedibject to a special
administration proceeding are similar to those ahpanies in liquidation. Indeed, Law
No. 95 of 1979 expressly refers to bankruptcy lagien on compulsory administrative
liquidation. This means that the debtor loses aWgrs of disposition and management,
which are transferred to the auditor or auditors.

Based on the foregoing, the special administrapoocedure should have been
treated as a bankruptcy proceeding even if thentaideg under special administration
had been authorised to continue trading. Such as#itmn is merely incidental.

On several occasions, the Italian Supreme CourbrfgCCostituzionale”) has held
special administration procedure analogous to cdsppy administrative winding-ip
and recognised that the effects in respect of wediare the same in special
administration, bankruptcy and compulsory admiatste winding-uf®.

All those similarities have been ignored by the E@Hich, instead, extended, as
much as possible, the scope of the Directive, alihat entailed detrimental effects for
employee¥.

Moreover, declaring the Directive inapplicable waénading ceases and applicable
when the undertaking continues trading, may leadht consequence of immediate
termination of trading although this could be aslésvourable solution from a social
point of view. If special administration was not beated in a way analogous to
bankruptcy proceedings, debtors would seek apitabf bankruptcy proceeding,
instead of a special administration procedure,ralento escape the application of the
Directive. This would be detrimental from the waiKepoint of view since only special
administration procedure and not bankruptcy proicggsdaims to preserve jobs.

4.5. The “direct” approach of Italian courts

In the United Kingdom, the Acquired Rights Direetihas been transposed into
domestic law with a remarkable lack of enthusiasecaose of the difficulties in
accommodating the new principle of compulsory tfan®f employment relationship
with the traditional principle of freedom of conttaand the practice of hiving-down. A
first attempt was made to rely on a narrow intagiren of the 1981 Regulations.
However, UK courts, after some initial hesitationdaconfusion, have given the
Directive and the TUPE Regulations a very wide @gibn. British courts expressly
applied the ECJ judgements to the national sitoatiithout feeling the need to make
express reference for preliminary rulings to theJEThey have easily accepted the
supremacy of EC law and have applied the princigéaeloped by the ECJ with positive
enthusiasm. It has been suggested that the abséracevritten constitution, a Bill of

87 Corte Costituzionale sent. n. 185 of 1987.
8 Corte Costituzionale sent. n. 567 of 1989.

8 See Foglia, RaffaeleTrasferimenti di aziende, procedure conservatigéito comunitario”,
(1991), I, Dir. Lav., 329 at 338.
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5.

5.1.

Rights and a Constitutional Court to protect theighinhave facilitated the application
of EC law and ECJ principles in the &K

Moreover, UK courts also had the advantage thaptlee domestic law was based
on the opposite principle of freedom of contractéspect to the Directive. Therefore,
once the new principle of compulsory transfer ofplyment relationship upon the
transfer of business had been accepted, the UKscoowld apply it without any concern
of compatibility with prior existing domestic laws.

In Italy, the compulsory transfer of the employmesationship upon the transfer of
a business was a traditional principle of domektimour law. Since the late 1970’s,
Italian legislation has exempted transfers of utadlangs by insolvent transferors from
the application of the principle of compulsory ts8ar in case of insolvent companies. At
first sight, the task of Italian courts should haween easier than that of UK courts.
However, they had to face the problem of potentianflict between pre-existing
domestic laws and the case law of the EuropeantCBecause of those difficulties,
Italian courts referred to the ECJ for preliminaunings.

As an unexpected consequence, the British courihhowt making express
reference to the ECJ, put a heavy burden on theits€ld to give effective guidance to
national courts, being at the same time free tastdhe ECJ reasoning, expressly made
with reference to different domestic laws, to tlational legislation. Differently, Italian
courts, by referring preliminary rulings to the E@pparently seemed to turn the task of
giving guidance to the national courts to the B@&awever, they had the reverse effect to
be strictly bound by the ECJ rulings. In those prdgnts, as i$panoandD’'Urso, the
European Court did not take into account the paculnaracteristics of undertakings in
critical difficulties or subject to a special adistnation under the relevant Italian
provisions and simply applied the principles depelbin its previous case law.

The amendment of the Acquired Rights
Directive

The revision process

The criticisms of the Acquired Rights Directive atitk protectionist approach
adopted by the ECJ - whose decisions rendered itleetde even more controversial-
lead to a long and difficult process of revisiortlug 1977 Directive.

The Commission put forward proposals for the rewvisof the Acquired Rights
Directive in 1994. The European Parliament publisaegevised draft in 1997 following
heavy criticism of the initial proposdlsThe amending Directive was finally adopted on
June 29, 1998 The Amending Directive inserts new Articles 1-iftio the 1977
Directive.

% See Davies, Paul “The European Court of Justie¢ioNal Courts and the Member Statés”
DAVIES, LYON-CAEN, SCIARRA and SIMITISEuropean Community Labour La@xford,
1996) 124-125.

L COM (97) 60 final, [1997] O.J. C124.

92 Council Directive 98/50, [1998] O.J. L201/88.
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The new Directive does not seek radically to alterscope and the purpose of the
original Directive; instead, it seeks to consoledtte case law of the ECJ.

One notable aspect of the Directive is the flekiikt offers Member States. On a
number of key issues (including its applicatioringolvency situations), Member States
are granted the option of applying the Directivehilt it is true that the original
Directive also gave the Member States certain opfithat text did not have the same
degree of flexibility that characterises the newebiive. The new approach adopted by
the Council of the European Community is an exangbléhe subsidiarity principle in
action, and it exemplifies the Community’s currélight touch” approach to labour
legislation generally.

5.2. Insolvent transferors

It is in relation to transfer by insolvent transfiex that the Amending Directive has
effected the greatest changes. This is also the iarevhich the Amending Directive
gives the greatest number of legislative choicdddémber States.

Articles 4(1) and 4(2) have not changed: a transfail not constitute grounds for
dismissal of an employee but dismissals may taleeeplfor economic, technical or
organisational reasons entailing changes in thé&faae. Member States may exclude
from that rule, employees who are not covered bypegiic protection against dismissal;
if, by reason of the transfer, the contract of eypient is terminated because there is a
substantial change in working conditions to theridetnt of the employee and the
employer is regarded as responsible for that teatian.

However, there is a new Article 4a. The AmendingebBlive, unfortunately, adopts
the distinction drawn in the case law of the ECtivben the liquidation of insolvent
companies and other ways of dealing with themelttyits Member States to exclude the
application of the Directive in cases where the antaking, business, or part of the
business being transferred “is the subject of hastky proceedings or any analogous
insolvency proceeding which have been instituteth i view to the liquidation of the
assets of the transferor and are under the sujmnaéa competent public authorif§”

The difficulty with this distinction is that “it fouses on the ultimate fate of the
transferor, rather than on the position of the eypes and the transferee when the
viable parts of the business are sold, somethiagisha central feature of any procedure
for handling insolvencies, whether through liquidator otherwise™.

As a result of such distinction, practitioners vhthve an incentive to adopt the
liquidation procedure instead of other proceediaigpsed at rescuing the undertakings.
The effect will be quite the opposite effect of therective’s purpose to protect
employment.

The ability to except insolvent undertakings frohe tscope of the Directive is
optional. It is for the Member States to decideerBfiore, Member States who do not
take it up will be seen as including such insolvesavithin the scope of the Directive.

% Article 4a(1).

% Davies, Paul “Amendments to the Acquired RightseBlive”, (1998) 27,ILJ, p. 365 at p.
368.
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5.3.

Under Article 4a(2), irrespective of the choice maal relations to liquidations, the
Member States may provide that the transferor’dsd@ther in the form of arrears of
payments, damages or other liabilities) due befbeebusiness transfer or prior to the
opening of insolvency proceedings, do not pash¢ottansferee. The use of the word
"debts" in the new provision is significant: thendaused in Article 3(1) is "obligations",
suggesting that it is only accrued and liquidatethants, which may be excluded from
transfer, for example arrears of wages and salaagcrued holiday pay.

However, Member States wishing to take advantagicii provision must comply
with the Insolvency DirectiVé. That Directive requires Member States to guaente
employees' pay for specified periods where the eyaplis insolvent. Member States are
permitted to set a ceiling for the liability for ployees' claims. Unless the above option
is taken up, the principle of compulsory transfethe contract of employment will entail
the transfer of the above liabilities.

This option has been considered'simply a wealth transfer from the employees to
the creditors of the transfero?®. Since the undertaking is free of debts arising ftbe
contracts of employment, the transferor will beeatd sell it at a higher price for the
benefits of its creditors. The requirement of caampie with the Insolvency Directive
doe937 not help since the level of protection guaechtby this Directive is notoriously
low™".

Variation of terms and conditions of
employment upon the transfer of an insolvent
company

In addition to or instead of the first option, undeticle 4a(2), Member States can
opt to allow the employer and employees’ represemets to agree to alterations to the
employees’ terms and conditions of employm&igsigned to safeguard employment
opportunities by ensuring the survival of the unalking”. The agreement will modify
the principle of the compulsory transfer of empl@ynon the workers’ existing terms
and conditions. Such a modification was firmly oégel by the ECJ and UK courts
while, in Italy, it was a commonly accepted pririeip

The UK Court of Appeal decision iWilsonv. St Helens Borough Council and
Meade & Baxendale. British Nuclear Fuels® established that if there is a transfer of an
undertaking and employees are transferred, themsteof service cannot be varied
lawfully for a reason connected to the transfeereif the employees consent to the

% Council Directive on the approximation of the lanfthe Member States relating to the
protection of employees in the event of insolveatyheir employer, 80/987/EEC, [1980] O.J.
L283/23. Under this Directive, some of the emplayetaims unmet by the transferor and now
not claimable against the transferee, are paidbatgovernment financed guarantee fund.

% Davies, Paubp.cit.,n. 93 at 368.

" Indeed, under the Insolvency Directive, MemberteStanay restrict the fund’s liabilities in
terms of both time and levels of payment.

9% C-324/86Forningen af Arbejdsledere i Danmark v. Daddy’s barHall A/S[1988] ECR
739; C-209/91Rask v. ISS Kantineservice A[$993] ECR I-5755Credit Suisse First Boston
(Europe) Ltd v. Listef1998] IRLR 700, C.A.

%911997] IRLR 505.
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variation and, it seems, regardless of how longrdfte transfer the variation is made. In
reaching that decision, the Court of Appeal pumgxbto follow the decision of the ECJ in
Daddy's Dance Half’. In this case, it was held that a worker could naive the rights
conferred upon him by the mandatory provisions bé tDirective, even if the
disadvantages are offset by advantages so thaglhve is not left in a worse position.
However, the ECJ did not prevent variations by agrent between the parties where the
reason is unconnected to the transfer.

WilsonandMeadeendorsed the principle that the validity of downdvaariation of
terms hinges on whether or not that variation rsafeeason connected with the transfer.
Lord Slynn thought that the tribunal and the CafrAppeal inWilsonwere entitled to
find that the transfer of the undertaking was h& teason for the variation and so the
variation would have been effective even withoet dismissals. IMeade,there was no
such finding but, since the dismissals were effecanyway and the employees had
received substantial compensation for loss of eympémnt, they were free to agree re-
engagement terms with the transferee employer.eTiwas no variation but a dismissal
and re-engagemefit

The House of Lords judgement did not resolve theuodrum of whether it is
unlawful for a transferee of an undertaking to riege consensual variation in the terms
of employment of the existing workforce as parteotransfer, a business that is in
financial difficulties, but which might be saved bg-organisation, cannot be rescued.
The result might be that the undertaking is forted closure and all jobs are lost: the
conseqguence of an interpretation of a Directiveictvtwas meant to protect jobs. The
employer can dismiss and re-engage on differemddut if he does and the defence of
economic, technical or organisational reason ismatle out, he will incur liability in
unfair dismissal.

The new Article 4a gives a partial solution. Aricla, paragraph 2(b) permits
Member States to provide that on a transfer dusogh insolvency proceedings,
employees' representatives may agree alteratiottetemployees' terms and conditions
of employment "designed to safeguard employmentoxppities by ensuring the
survival of the undertaking”. Like the Italian Isfgitor, the Council of the European
Communities opted for a collective protection ofpdoyees’ rights. In other words, if
some individuals may be considerably worse off heeaf the agreement, the latter will
be overall to the benefit of the employees. Corebave been expressed about the great
degree of flexibility and bargaining power, whictaynarise from this provision for the
employet®™ As a response to those concerns, Atrticle 4a(4h@fDirective states that
“Member States shall take appropriate measures avitliew to preventing misuse of
insolvency proceedings in such a way as to demmployees of the rights provided for
in this Directive”.

10 case C- 324/86 [1988] ECR 739.

191 Shrubsall, Vivien, “Employment Rights and Busindsansfers - Changes to the Acquired
Rights Directive”, (1998) Web Journal of Curreniga¢Issues.

192 Hardy, Stephen — Painter, Richard W, “The new Amgl Rights Directive and its
Implications for European Employees Relations ia fwenty-first Century” (1996) 6 (4)
MaastJECL. 366 at 378.
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5.4.

However, the new provision allows negotiated anuseosual variation only where
the undertaking is already the subject of insolygmoceedings and the purpose must be
to ensure the survival of the business. Articlé&8%apntains a special provision allowing
one Member State — which, like Italy, already haecgal national procedures to promote
the survival of companies declared to be in a sthBEonomic crisis - to agree alteration
of employment terms in such cases.

The impact of the Amending Directive on
employees’ rights and the process of
transposition in the UK and Italy

Although the Amending Directive introduces welcoaotarifications with regard to
transfers of undertakings in the context of insobyeproceedings, it contains many grey
areas. It adopted the distinction drawn by the H@fdwveen insolvency and pre-
insolvency proceedings. The EU Commission did ake tthe opportunity to give more
general application to the principle of collectivedgreed variation of terms and
conditions of employment. The Amending Directivéoak such variations only in the
context of insolvent business transfers. Finallythe interest of certainty, it does not
indicate, as was suggested by the House of Lord$9®6 (and so far, as it was
practicéaosple), the insolvency procedures of each beenstate to which the Directive
applies™.

Moreover, the flexibility that characterises thevnBirective has raised different
comments. It has been argued that the Amendingciiszdoes little to advance the
cause of employment protection in the context ebivency proceedings since it gives
EU Member States a wide degree of discretion imgeof the type and strength of
protection to offe™. Differently, lan MCartney, Minister of State at the UK Department
of Trade and Industry, asserted that the Amendimgcive “will help competitiveness
and employment flexibility, by helping the labowarket to adapt to structural change in

the economy without walking over the rights of eygpes™®.

There is no doubt that the Amending Directive has éffect of reducing the
employees’ formal legal entittement. Whether inntamployees can expect to enjoy
greater substantive job protection is an issueyabtesolved. The changes in the area of
insolvency are essentially deregulatory and thiéimate impact will depend heavily on
the choices made by the Member States at the gbimtplementatioff®.

However, the transposition process of the Amendirgctive into domestic law
has been very slow so far even though the deadlmethe transposition was
17 July 2001.

193 House of Lords Select Committee on the Europearmranities: “Transfer of
Undertakings: Acquired RightSession 1995-96 "Report, HL Paper 38 p. 21.

1% Hardy, Stephen — Painter, Richard &, cit.,n. 100 at 378.
195 gpeech reported in DTI Press Release P/98/430nef 4, 1998.

1% pavies, Paulgp. cit.,n. 93 at 372.
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In the meantime, on 12 March 2001, the Council afdpean Communities has
adopted Directive 2001/23/E¥ which simply codifies, in the interests of clariyd
rationality;}*® the amendments to the Acquired Rights Directive thg Amending
Directive. Directive 2001/23/EC, however, does potjudice the time limits within

which the Member States are to comply with the Adieg Directive.

5.5. The transposition process in Italy

In the last years, the legal debate regarding dineptiance of the Italian labour law
order with the second generation directives ontthesfer of overtakings have seen a
complex dialogue that involved statutory and jualigiterventions.

In particular, three Legislative Decrees were aaciLegislative Decree
No. 18/2001; Legislative Decree No. 276/2003, Aetic No. 29, paragraphs 3 and 32,
Legislative Decree No. 251/2007, Article No. 9 )datme European Court of Justice
delivered many important judgements that witnested evolution of the transfer of
undertakings disciplit&’. Furthermore, Italian Corte di Cassazione comuhitiself in a
long-distance dialogue with ECJ case law, in aenat to apply Italian law in full
compliance with the principles of the previousldioated Directives and with the related
interpretation established by the E¥.J

Anyway, it should be highlighted that the indicat®edcrees do not contain any
provision amending the previous regime of transfelinsolvent companies. In fact,
Legislative Decree No. 18/2001 only amends Arti€fe paragraphs (1), (2), (3) and (4)
of Law No. 428 of 1990, but does not refer to peaph (5) which, as discussed in
Chapter Ill, exempts insolvent business transfesifthe scope of Article 2112 of the
Italian Civil Code. Thus, Article 47 (5) must benstdered to be still in force.

19703 2001 L 201/16.
198 See the preamble to Directive 2001/23/EC.

199 5ee. Case C-343/98, Renato Collino and Luiseliafgpero v Telecom ltalia SpA, [2000]

ECR

6659; C 175/99, Didier Mayeur v Association Promntide I'Information Messine (APIM),
[2000] ECR 7755(-172/99, Oy Liikenne Ab v Pekka Liskojarvi and Pentti Juntem, [2001]
ECR 745; C-51/00,Uni6én de Pequefios Agricultores v. Coun@D02 ECR 6677; C-164/00,
Katia Beckman v Dynamco Whicheloe Macfarlane [2801] ECR 4893; C-145/0Commission

of the European Communities v Italian Repua®03] ECR 5581; C-4/0Martin and Others v.
South Bank University[2003] ECR 12859; C-340/0Carlito Abler v Sanrest Grosskuechen
[2003] ECR 1-14023; C-333/03;ommission of the European Communities v Grand-Puth
Luxembourg [2004] 6033; C-425/02Johanna Maria Delahaye, née Delahaye v Ministrdale
Fonction publique et de la Réforme administrati2904] ECR 823; C-478/0Geltec Ltd v John
Astley and Otherq2005] ECR 4389; C-297/0%ozialhilfeverband Rohrbach v Arbeiterkammer
Oberdsterreich, Osterreichischer Gewerkschaftshypd05] ECR 04305; Joined cases C-232/04
and C-233/04Nurten Glney-Gorres, Gul Demir v Securicor Aviati@ermany) Ltd, Kotter
Aviation Security GmbH & Co. KJ2005] ECR 11237; C-499/04Verhof v Freeway Traffic
Services GmbH & Co KG ECJ2006] ECR 2397-458/05 Mohamed Jouini and Others v
Princess Personal Service GmbH (PHA3pP07] ECR 7301.

109 cass. civ. Sez. lavoro, 18/01/2007, n. 1097; GassSez. lavoro, 11/01/2007, n. 398; Cass.
civ. Sez. lavoro, 06/11/2003, n. 16673, Cass.®¢&z. lavoro, 12/05/1999, n. 4724.
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As indicated before, some authtfs(such as those from the Web Journal of
Current Legal Issues) expressed doubts regardengdmpatibility of this provision with
the Directive 77/187 and after tl8&panojudgement, Italian doctrine divided itself into
two schools of thoughts in defining the consequemé¢he same judgement.

Some author§™ affirmed that the relevant directive, as intetpdeby ECJ, should
prevail on Article 47, paragraph (5), of Law No 8490, which should therefore cease
to be applied. Others, on the contrary, noted ttatdirective could not have any direct
efficacy on individual relationships meaning tha indicated national provision should
be applied to a further legislative refdffh This reconstruction has been acquired by the
Corte di Cassazione in tidew Holland Italiacase!* in which the Corte affirmed that
the non-compliance of the national rule with thdevant Directive, under the
interpretation offered by the ECJ in tBpanocase, cannot preclude the application of
Article 47, paragraph 5; not only because the pabidirective could not have been
enforced in private relationships, but also becairs¢he Corte opinion, there was no
space for a restrictive interpretation of the nadiolaw. Furthermore, the doctrine has
highlighted the possibility, for the workers, tarig an action against the State for the
possible non-application of Article 47, paragraph 6f Law No. 428/199%°. However,
as previously indicated, the Directive 98/50, iniéle 4-bis, paragraph 3 (now Article 5,
paragraph 3, of the Directive 2001/23) states tlaaMember State may apply paragraph
2(b)"*° to any transfers where the transferor is in zatitn of serious economic crisis, as
defined by national law, provided that the situatie declared by a competent public
authority and open to judicial supervision, on dtod that such provisions already
existed in national law on 17 July 1998". As indezhby the last clause, this rule, for a
part of the doctring’, aims directly to a solution to all the previougartain situations,
as if, in a certain sense, the rule itself wouldehbeen enacted in order to legitimate the
peculiar Italian regime of transfer of undertakingscrisis that would remain fully
operable. Truly, some doubts regarding the comsigtef the Italian law, even with the

MEy plurimisDe Luca, “Salvaguardia dei diritti dei lavorataricaso di trasferimento d’azienda:
funzione del diritto comunitario e della giurispauza della Corte di giustizia nella intepretazione
e nell’applicazione della nuova disciplina nazi@ia(1991) Foro It., IV, 288.

12| ambertucci, “La disciplina del trasferimento zienda in crisi al vaglio della Corte di
Giustizia”, (1996), Il, Riv. It. Dir. Lav. 274.

113 santoro Passarelli, “Il trasferimento di partel'deienda tra liberta dellimprenditore e tutela
dei lavoratori”, in (2005), “Dialoghi tra dottrirmgiurisprudenza, 28.

14 Cass., Sez. Lav. 21.3.2001, n. 4073, (2001)pro ., 3 235, with a note by Cosio.

115 pelaggi, “Trasferimento d’azienda nelle impreseiiisi, potere di recesso del cedente e del
cessionario ed effetti del licenziamento illegitbinalla luce della giurisprudenza comunitaria”,
(1998), Mass. Giur. Lav, 628.

18 Which states that:"The transferee, transferor ensgn or persons exercising the transferor's
functions, on the one hand, and the representativd®e employees on the other hand may agree
alterations, in so far as current law or practieents, to the employees' terms and conditions of
employment designed to safeguard employment oppitigs by ensuring the survival of the
undertaking, business or part of the undertakinigusiness”.

17 Menghini, “L’attenuazione delle tutele individuatiei lavoratori in caso di trasferimento
d’azienda in crisi o soggetta a procedure conctirsiopo la direttiva 50/98 e il d.lgs. 270/99”,
(2000), L,Riv. Giur. Lav., 229; Lambertucci, “Le t&le del lavoratore nella circolazione
dell'azienda”, (1999), 74 at 75; Villani, Trasfemto d’azienda, (2000), 174 at175.
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second-generation directive persist, especialliigint of the recent European Court of
Justice case law. In fact, the ECJ, in case 14%@dmmission of the European
Communities v. ltalian Repub)?&s, the Court, in ambiter dictum affirmed that Article
47(5) and (6) of Law No 428/1990 (...) may well, east partially correspond to the
situations contemplated in Article 4a”. In otherrd®s it seems that the Court would state
only a partial legitimation of Article 47, paragtap, of Law No. 428/1990.

Which is then the legitimate space of operabilityhe national provision?

It appears possible to affirm that Article 47 coube legitimately applied
consistently with the Directive only in case of sefious economic crisis” that would
lead to the overtaking to a pre-liquidation statlibis reconstruction seems to be
coherent with the text of the Directive 2001/23 anaist relevantly, with the ECJ case
law connected to the enforcement of the first gathem directive (77/187), which
excluded its operability if the purpose of the maere was the liquidation of the whole
business.

Nevertheless, what is the fate of the other prefdé the national rule that do not
comply with the Directive?

The problem is the question regarding the horidodieect efficacy of self-
executing directives. The exclusion of any hortabdirect effect is affirmed constantly
by the ECJ. In the famous judgementFafccini Dori'™, it has been stated that “as the
Court has consistently held since its judgemer@ase 152/8Marshall v.Southampton
and South-West Hampshire Health Authofit986] ECR 723, paragraph 48, a directive
cannot of itself impose obligations on an individaad cannot therefore be relied upon
as such against an individual”. Furthermore, istigted, “the effect of extending that
case-law to the sphere of relations between indalglwould be to recognize a power in
the Community to enact obligations for individualish immediate effect, whereas it has
competence to do so only where it is empowereddmptaregulations”. Nor does it
appear possible to recognize an “indirect” horizontal effect of the ré&gtives,
considering that in theMarleasing judgement® the Court clearly stated that this
peculiar effect would be possible only in case s6ft interpretation” and not of “hard
interpretation”, the first defined as an operationwhich the judge attributes European-
law-consistent meanings to ambiguous legislativastethe second defined as the
enforcement of a meaning which is different froma tine directly emerging from the
legal text, which is performed in order to defimeiaterpretation which is systematically
consistent with the European law. In fact, it mostremembered that the full adaptation
of ltalian law to the European provisions alwaymas a legislative operation, and
cannot be judicially implemented.

In conclusion, Article 47, paragraph 5, of Law M@8/1990, for the part of the rule
that appears to remain non-compliable with the s&generation directive, will
continue to be enforced in the Italian legal ordenis enforcement will be executed
within the context of the fact that the transfertioé undertaking Directive cannot be

C-145/01, Commission of the European Communities v ItaliapuRéc, [2003] ECR 5581,
par.16.

119.C-91/92 Paola Faccini Dori v Recreb Syl[1994] ECR 3325.

120 ¢.106/89,Marleasing SA v La Comercial Internacional de Aliazion SA [1990] ECR
1839.
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5.6.

The transposition process in UK

directly enforced in the individual relationshipdathat a “hard interpretation” does not
appear legitimate.

121

The enactment of the second-generation Directieestd an amendment of the
TUPE regulation (SI 2006/246). In particular, theanTUPE regulation applies to a
transfer of an undertaking, business or part tlievdeere there is a transfer of an
“economic entity”, which is defined as “an orgamisgrouping of resources which has
the objective of pursuing an economic activity, wilee or not the activity is central or
ancillary™®. For most businesses, deploying mixed resourcefuriherance of its
commercial activity, the test for application oéthegulation is whether the commercial
activity, together with the sufficiency of the resces deployed, passes from the
transferor to the transferee so that the entitgeegnisable in the hands of the transferee.
Anyway, we must underline that the renewed TUPIEgédn resolve the problems linked
to the transferor labour-only or labour intensieevice entities.

In fact, the European Court of Justice in case @8 &heSiizercase)* made the
source Council Directive 77/187 inapplicable toransfer of such entity unless the
transferee takes on employees as well as the carimhactivity on which they are
deployed. Since then, British Courts and Tribuiiaée many difficulties in interpreting,
applying, distinguishing and restricting tl&gizenprinciple with deep uncertainty over
circumstances in which TUPE regulations may covesinges of service provisions
contracts and doubts over the compatibility wite Buropean law of the relevant UK
case law”.

However, during the drawn-out consultation, theegoment made its intention to
include changes of service provision contracts iwithe TUPE regulations ambit, very
clear.

The provisions state that first- and second-geimgratontracting-out of services
and the bringing in-house of previously contracted services, will be subject to the
TUPE regulations whenever an “organized groupingroployees...has, as its principal
purpose, the execution of the activiti€sunder the service contract. The only exception
regards service contracts intended by the clierttetdn connection with a single and
specific event or task of short-term duration.

121 shrubsall, “The New TUPE Regulation”, (2006) NeamtJournal at 584.
12 TUPE, reg. 3, par. 2.

123 C.13/95, Ayse Siizen v Zehnacker Geb&udereinigumipt® Krankenhausservice., [1997]
ECR 1259.

124 For the UK recent case law see Underwood, “TUPENEeUp”, (2003) 8.6, Emp. Law & Lit.,
21.

15 TUPE, reg. 3, par. 3.
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At earlier stages of consultation, an exception fwoofessional services was
included in the draft regulations published in Ma005. However, the government was
persuaded that the disadvantages of any such moesis and the practical difficulty of
providing for an effective and appropriate defmiti— outweighed the gains achieved.
Therefore, no such exception is included in theradneent TUPE regulation.

Therefore, changes of contractors providing offadeaning, workplace catering,
security and guarding duties, refuse collectionchi@ery maintenance are all now
included in the scope of new TUPE regulatiéhsAnyway, for the TUPE regulation to
apply in any such case, the outgoing provider ef services must have deployed an
“organised grouping of employees” on the perforneamicthe contract services.

Also of note is that the new TUPE regulations djeadly provide that a single
employee can be regarded as an organized groupiegmoyees — endorsing Case C-
392/92 (theSchmidtcase)*’ — and the reference to “principal purpose” mednas the
employees do not have to be exclusively deployedhen specific contract service.
Therefore, their employment in peripheral or oczasl tasks outside that contract would
not jeopardise the status of economic entity. Anyviae new TUPE regulations do not
apply where the contract activities are wholly aimhy supply of goods for the client’s
use, seen it applies to service provision conwab.

The TUPE redefined as well the transferor notifaratobligations. In particular, the
transferor must notify the transferee in writing inrreadily accessible form, “employee
liability information” relating to any employee &gsed to the undertaking or service
contract being transferr&d This information includes:

a. the identity and age of the employee;

126 That includes also legal, personnel, auditingt deliection or other financial, managerial or
support services.

127.¢-392/92,Christel Schmidt v Spar- und Leihkasse der friihgkerter Bordesholm, Kiel und
Cronshagen[1994] ECR 1311.

128 TUPE reg. 11.
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b. the employment particulars required by the writtstatement provisions of the
Employment Right Act (ERA 1996), $%:

c. information of any disciplinary or grievance proaegs in respect of an employee
within the previous two years;

d. information of any court or tribunal case, claim astion brought by an employee
within the previous two years or that the empldyas reasonable grounds for believing
may be brought;

e. information of any collective agreement which wilhve effect after the transfer in
relation to any employee transferred.

The information must be given, not less than 14dmfore the relevant transfer, or
in special circumstances, as soon as reasonabtyiqaisle thereafter. The transferee
must also be notified, after the notification, ofyachanges in the information. A claim
for breach of this obligation to an employment uriel must normally be made within
three months of the transfer.

129\Which states that: (1) Where an employee begins@ment with an employer, the employer
shall give to the employee a written statementatipulars of employment. (2) The statement
may (subject to section 2(4)) be given in instaltseand (whether or not given in instalments)
shall be given not later than two months afterltbginning of the employment. (3) The statement
shall contain particulars of: (a) the names of éhgployer and employee, (b) the date when the
employment began, and (c) the date on which thel@me’s period of continuous employment
began (taking into account any employment withevimus employer, which counts towards that
period). (4) The statement shall also contain paldrs, as at a specified date not more than seven
days before the statement (or the instalment coinithem) is given, of: (a) the scale or rate of
remuneration or the method of calculating remumnana(b) the intervals at which remuneration is
paid (that is, weekly, monthly or other specifiatervals), (c) any terms and conditions relating to
hours of work (including any terms and conditioe$ating to normal working hours), (d) any
terms and conditions relating to any of the follogui (i) entitlement to holidays, including public
holidays, and holiday pay (the particulars giveringesufficient to enable the employee’s
entitiement, including any entitlement to accruetiday pay on the termination of employment,
to be precisely calculated), (ii) incapacity for nwadue to sickness or injury, including any
provision for sick pay, and (iii) pensions and pensschemes. (e) the length of notice which the
employee is obliged to give and entitled to recéo/eerminate his contract of employment, (f) the
title of the job which the employee is employeditoor a brief description of the work for which
he is employed, (g) where the employment is n@ridéd to be permanent, the period for which it
is expected to continue or, if it is for a fixedrte the date when it is to end, (h) either the plat
work or, where the employee is required or permiitte work at various places, an indication of
that and of the address of the employer, (j) arlective agreements which directly affect the
terms and conditions of the employment includingere the employer is not a party, the persons
by whom they were made, and (k) where the emplayaequired to work outside the United
Kingdom for a period of more than one month: (g fseriod for which he is to work outside the
United Kingdom, (ii) the currency in which remuniga is to be paid while he is working outside
the United Kingdom, (iii) any additional remunecati payable to him, and any benefits to be
provided to or in respect of him, by reason of Ibéng required to work outside the United
Kingdom, and (iv) any terms and conditions relatiadpis return to the United Kingdom.

(5) Subsection (4)(d)(iii) does not apply to an éwgpe of a body or authority if: (a) the
employee’s pension rights depend on the terms pkmsion scheme established under any
provision contained in or having effect under angt,fand (b) any such provision requires the
body or authority to give to a new employee infotioxa concerning the employee’s pension
rights or the determination of questions affectimgse rights.
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Regarding the choice of the employees to be trenesfe the 2006 TUPE amendments
elevate to a statutory basis, the ECJ decisiorage cC-183/86° that the employees who
transfer will be those assigned to the part transfe Assigned is stated to mean “assigned
other than temporary basts® The identification of which employees are assifjtewhat
location and position will be a matter of fact fibre tribunal in any particular case. In
particular, Duncan Web Offset (Maidstone) Ltd v.Coof@895) IRLR 633 makes the
following factors relevant:

the amount of time spent on one part of businesiseother;
the amount of value given to each part by the eygap

the term of the contract showing what the emplayaméd be required to do;

e 0o o w

how the cost to the employer of the employee’siserliad been allocated between the
parts of the business;

e. which part of the business manages the employees.

The new provision also put the House of Lords’ sieci in Lister v. Forth Dry
Dock and Engineering Co Lt{990) 1 AC 546, (1989) 1 All Er 1134, on a statyt
basis. Consequently, the TUPE regulation protdutse employees who would have
been employed at the time of the transfer if thagl hot been dismissed before it and
because of it.

Regarding the dismissal issues, the TUPE regulatianifies that a dismissal or
variation of contract terms is permitted where ¢hisran ETO reason entailing changes
of the workforce. Obviously, employees affected|wik entitled to redundancy
compensation, but will not be treated as unfairignidssed, provided the usual
procedural and substantive standards of fairneseut in ERA 1996, s 98(4) are met.

Finally, the amendments to TUPE introduced spegialisions to facilitate the
transfer of insolvent undertakings. In particulegrtain of the transferor’s pre-existing
debts owed to affected employees do not transfdretdransferee, but rather, are charged
to the National Insurance Fund. Furthermore, finfil the obligations derived from the
second-generation Directives mean that, exceptignamployer and employee
representatives are allowed to negotiate the dowthwaxiation of employment contract
terms to ensure the survival of the transferringjiess*

However, for these provisions to apply, the tramsfenust be subject to “relevant
insolvency proceedings”, defined as insolvency pediings under the supervision of an
insolvency practitioner opened in relation to thensferor but not with a view to the
liquidation of assets. The phrase covers any dolkeinsolvency proceedings in which
the whole or part of an undertaking is transfeteednother entity as going concern, but
it does not cover any winding-up proceedings blyegithembers or creditors where there
is no such transfer. This therefore excludes baiknl because the need to realise the
assets of the undertaking takes precedence overights of the employees of the
business.

130 ¢-186/83 Arie Botzen and others v. Rotterdamsche Droogdo#tsthappijBV, [1985] ERC
519.

BLTUPE, reg. 2, p. 1.

132 TUPE reg. 8-9.
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In those other cases where the transferor is iesblvut is the subject of a rescue procedure,
such as administration and company and individudlntary arrangements, TUPE still
applies although the Regulation offers a new fliikybto the insolvency practitioner whose
purpose is to ensure the survival of the undertpkind the ability to sell it as a going
concert®. This flexibility is achieved through:

a. defining a limit on debts owed to employees pastirifpe transferee;

b. admitting changes to employee’s terms where thisoigssist the survival of the
undertaking or business.

In fact, when the transferor is in one of the imsaky proceedings, which has the
aim to rescue the undertaking, the Government agmediminish the level of rescue by
relieving the transferee of debts owed to employedsch might otherwise have passed
with the business. This is implemented by estaivigsthat all employees whose contract
of employment transfers by operation of the reguawill be eligible for the statutory
insolvency payments set out in part Xl of the Eoyphent Rights Act 1996 (“ERA*
These are usually normally available only when @ymlent is terminated due to
insolvency, but. Reg. 8(3) deems the employeestraots to terminated (even though
they are not) with the date of the transfer benegited as the date of termination. The
date of transfer is used as the termination datader to allow them to claim from the
National Insurance Fund (NIF) for statutory redumdapay, pay arrears (up to eight
weeks), pay in lieu of notice, holiday pay (up i@ sveeks) or a basic award of
compensation for unfair dismissal. The transfeseeelieved of these debts, which are
met instead by the NIF, but any debts beyond tlsoseet will pass to the transferee in
the usual way. It is clear that these provisionk mvake it easier for the practitioner to
sell the business as a going concern by relieviiegburden of its associated employee
debts and thereby making it more attractive totem@l purchaset’.

As under the old regulation, any variation of temh®&mployment under the TUPE
will be void if the reason for the variation is ttransfer itself or a reason connected with
the transfer which is not an ETO reason entailihgnges in the workforce. However,
the new TUPE introduces a carve-out from this ralablishing that where there are
“relevant insolvency proceedings” the transferoansferee or insolvency practitioner
may vary employment terms — e.g. reduce pay, owertor shift supplements rates —
provided agreement is reached with the employgeesentatives.

This measure is clearly intended to remedy thesxilfility of the original TUPE,
that brought the House of Lords, Wilson v. St.Helens’s Borough Coufiil to hold
that if the employees are transferred on relevanster of undertakings under the TUPE
Regulation, their terms and conditions cannot léiwfoe varied for a reason connected
to the transfer, regardless of whether they congetite variation and regardless of how
long after the transfer they have been made. Tkt as previously indicated, that the
only reliable way for an insolvent business to se@change of terms was to dismiss the
employees and offer them employment on revisedgerm

13 Dhinsa, Rajit, The draft TUPE Regulation and imeaky, (2006), Insolv. Int., 19 (1), 8-10.
134 Dhinsa,op. cit, at. 9.
135 Dhinsa,op. cit, at. 10.

13611999] 2 A.C. 52.
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However, in order to ensure the effectiveness @& tihanges in terms of
employment, the practitioner has to adhere to tieequlure prided for by Reg. 9. This
includes, for example ensuring that the employegresentatives with whom the
administrator intends to negotiate are properhecteld, that these representatives are
non-union, the agreement is in writing and signgedch representative ad a copy of the
agreement is provided to all the employees to whasnintended to apply.

Anyway, the variation must be designed to safegeandloyment opportunities by
ensuring the survival of the business transfemed,so it must be shown that a reduction
in employment costs is necessary to make the amtton of the business commercially
viable, and, when this insolvency provision appl@s ETO reason for the variation is
not required.

6. Conclusions

This work has traced the application and revisioocess of the Acquired Rights
Directive in the context of insolvency proceedinfygusing on the role of Community
and national (British and Italian) case law.

This process has moved through several stagesheAfirtst stage, the European
Court of Justice was the principal actor, beindechlupon by the Member States to
decide whether the scope of the Directive exteriddeadsituation in which the transferor
of an undertaking was adjudged insolvent. The E@@i&ly interpreted the Directive. It
held that the Directive did not apply to proceedidgsigned to liquidate the transferor’s
assets while it did apply to proceedings whose rpaipose was to safeguard the assets
and where possible to continue the business ofitlkdertaking. Applying this reasoning
in other judgements, the Court held that the Divectdid apply to transfers by
undertakings under the Italian special adminisiratiof large undertaking®, to
transferors that had been declared to be in drititAculties under the relevant Italian
provisions and to transfers made by companiesditigl or voluntary winding-up under
the relevant Belgian law.

At the second stage, the national courts had tty dpe principles established in the
case law of the ECJ in the domestic insolvency gedmngs. British courts, once they
had accepted the new principle of compulsory temsf employment relationships upon
the transfer of a business adapted — not withathinieal difficulties — the principles
developed by the ECJ to domestic law.

Italian courts, in contrast, facing pre-existindiomal laws partially in conflict with
the Directive, referred to the ECJ for a preliminanling, that in the possible clash
between those opposing interests granted absolttgity to the protection of
employees’ rights.

At this stage, academic writers have emphasisedptbblems arising from the
application of the Directive to transfers of insaht business. The prospect of taking
over accrued liabilities under employment contrawight deter a prospective transferee
from the purchase of the insolvent businesses. @eative designed, at least in part, to
facilitate the transfer of business might act adeterrent to such transfers and as an
impediment to the rescue of businesses.

137 The Directive does apply where the ministerialrdecwhich sets the special administration
procedure in motion, has authorised the undertatkiregpntinue trading.
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Moreover, insolvency practitioners, in order toued the risk of a connection with
any subsequent transfer, might make dismissalshataalier stage than they would
otherwise, with the unintended result that theatfté a Directive aimed at the protection
of employment would have been to reduce job sgcurit

The result of such a dialogue carried out by nafi@ourts and the European Court
of Justice has been a new Directive amending theigus one, which adopts much of
the jurisprudence emanating from the decisions®BCJ.

The Amending Directive grants Member States a widgree of discretion. It,
however, still contains some provision likely tohesavily discussed.

Anyway, the balance between the interests of werked those of other creditors
has not yet been defined in a satisfactory way.

The difficult task of finding a reasonable balamté¢his area is still in the hands of
Member States. In this sense, the recently intredddJPE amendments seem to define
a coherent interaction between the conflictingrizgis.

The effectiveness of this model, however, still tabe tested in the business (and
insolvency) practices.
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A note on the measurement of the employment
protection legislation: The case of Italy

by Carlo De VILLANOVA?*?

The evaluation of labour laws, in general, and iefmissal rules in particular, has a
long tradition in economics. The literature in fiedd is large and heterogeneous, both in
its methodological premises and in the conclusibnsaches. In this brief note, the focus
is only on the way in which the issue has beennticeaddressed in the economic
discipline.

It appears that the economic argument is centreth@rtontrast between efficiency
and other values. Examples of the latter includgitegonsiderations, solidarity, freedom
and social cohesion. In this perspective, a trdtlexists between efficiency and other
values; the role of labour economists is to evaltlhée efficiency cost of (dismissal) rules,
in order to provide a guide for policy choices.

How has this issue been addressed in the recenbeno literature? One important
tool to address the economic effect of the employmarotection legislation (EPL,
thereafter) is to add it into theoretical modeleréll cannot deal in detail with this very
large literature. Instead, let me just highlighattthe theoretical models commonly used,
especially in contemporary macroeconomics, are &gen general equilibrium models
with no frictions, no externalities, no public gepetc. In brief, these models satisfy all the
assumptions of the first theorem of the Welfare réenics. We know that, under these
circumstances, competitive (labour) markets reamnemic efficiency, in the sense that
the resulting allocation is Pareto optimal. It éells, trivially, that any friction, and in
particular, the introduction of EPL, would redudBogency, by generating a misallocation
of productive factors; it can also reduce employmand increase unemployment. A
concise and authoritative description of the apgmpawith specific reference to the
macroeconomic literature, is provided by Blancha(d008), who writes: &
macroeconomic article today (...) starts from a gehequilibrium structure, in which
individuals maximize the expected present valudility; firms maximize their value, and
markets clear. Then, it introduces a twist, be it imperfection or the closing of a
particular set of markets, and works out the geherailibrium implicationd*2 It turns
out that even within economics, the epistemologdieahdation of this approach, at least in
its most extreme versions, is highly debated. (gotbsolow, ‘adding some realistic
frictions does not make it any more plausible thatobserved economy is acting out the
desires of a single, consistent, forward-lookindgelligence. (...) One other thing:
accidentally or not, folding an imperfection intoet Ramsey model is likely to push the
policy implications in the laissez-faire directiGH-

Of course, if the assumptions of any model are figatjiit is very likely that also its
results and policy implications change. As alrepdinted out, there is a rich variety of
models in economics, delivering very different pypliprescriptions. In this sense,
economic models offer a powerful rhetoric appardiug unfortunately, no conclusive

212 possociate Professor of Economics at the Universi§occoni (Italy).

23 Blanchard, Oliver (2008), the State of Macro, NB&Rrking Paper, n. 14259.

214 Solow, Robert (2008), The State of Macroeconondiosynal of Economic Perspectives, volume
22,n. 1.
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answer. In my opinion, one fundamental problenh& the relevant hypotheses are often
presented in the form of technical assumptions arhplex mathematical models. This

makes it difficult to communicate with other didangs in order to assess the plausibility
of the model’s assumptions. Here | see a promisahd) of dialogue between disciplines.

The other possible approach is to evaluate empirittee efficiency costs entailed by
EPL. However, the empirical analysis of EPL is atballenging. There are at least three
big problems that must be addressed. The firstommeerns the measure of EPL and, in
general, of institutions. The second one relategh® identification of the relevant
economic outcomes and their measure. Finally, ésearcher should try to establish a
causal relationship going from EPL to the relevarttomes.

To the best of my knowledge, the third problem haslly been addresses in existing
studies, which at most identify correlations betwdePL and economic outcomes.
Actually, there is one piece of evidence (i.e. {gtest regional disparities in labour market
outcomes, within countries characterized by a umf&PL) suggesting that if any causal
relationship exists, it is not trivial and it is diated by other confounding factors.

In the rest of this paper, | deal with the firsbiplem, the measurement of EPL. At the
end of this note, | briefly mention some aspedisted to the relevant economic outcomes.

In 2003, | wrote a paper (co-authored with Mauri2el Conte and Silvia Morelli) on
the measurability of employment protection systemdhe paper analyses the OECD
(1999) index of EPL. The OECD index is the latdsige in a long series of efforts to
measure employment protection systems and thetyigitl the labour market legislation
that regulate theff. The OECD index is based on 22 specific indicatbet are first
measured, in a scale from zero to 6, moving upwdoddigher EPS rigidity, and
successively aggregated in an overall EPL measte. index introduces two major
innovations. First, the number of indicators iseexted to include, in addition to legislation
on no-term contracts and fix-term contracts (“regulnd “temporary” employment, in
the terminology adopted by the OECD), legislationoollective dismissals. Second, the
index is cardinal, enabling the monitoring of ERleptime. Clearly, the OECD index also
allows the ranking of countries according to refafabour market rigidity.

Our 2003 paper highlights a number of serious Bl in the OECD (1999)
measure of EPL. Here, | will just mention three tbém. First, we highlight some
methodological weaknesses related to the aggregatipartial indexes (the sum of partial
indexes prevents the possibility of complementsitacross labour market institutions)
and the arbitrariness of the weighting scheme. 18kceve find a number of errors and
inaccuracies in the measure of partial indexedtédy. Quantitatively, the most important
error was the inclusion of the employment termivaindemnities in the cost of dismissal.
However, the index presents other important inaawas, discussed in the paper. Third,
the OECD index does not take into account the mlanension. For Italy, in particular, it
only refers to the legislation applicable to empl®ywith more than 15 workers (it is
worth stressing that at that time over 30 per oétialian salaried workers were employed
in enterprises with fewer than 16 employees).

%15 Maurizio Del Conte, Carlo Devillanova and Silviaohélli (2004), L'indice OECD di rigidita’ nel
mercato del lavoro: una nota, Politica Economica3npp. 335-355.

2% gee, for instance, Bertola, G. (1990), Job SecUEimployment and Wages, European Economic
Review, n. 34; Emerson, M. (1988), Regulation ordgelation of the Labour Market: Policy
Regimes for the Recruitment and Dismissal of Empdsyin Industrialised Countries, European
Economic Review, n. 32; Grubb, D. e Wells, W. (19¥mployment Regulation and Patterns of
Work in EC Countries, OECD Economic Studies, n. 21.
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In 2004, the OECD released a new version of theesanex, providing information
for 28 countries and three time periods (late 19&te 1990s and 2003). For Italy, the
OECD (2004) now excludes the employment terminatimemnities from the cost of
dismissal. All the others inaccuracies have noafended. Moreover, none of the above
methodological weaknesses has been addressed.vgytiiw OECD (2004) index is the
most widely used.

Suppose now that, however, the OECD (2004) indaXdcoorrectly measure the
Italian employment protection legislation. In pewtar, disregard all the methodological
issues and the presence of large segments of dlianitlabour market to which the
legislation considered by the index does not ap@hat picture of the Italian labour
market do we get from it? | will consider below tlieree main items (“regular

employment”, “temporary employment” and “collectidismissals”) separately.

As far as regular employment is concerned, Itahksal®' among the 28 countries
considered in the study, with an EPL index equdl.& below the country average. Notice
that, abstracting from the US, whose index is fd2all the other 8 more flexible countries
the index is in range between 1.1 and 1.7; for fivantries (Australia, Denmark, Ireland,
Belgium and New Zealand) it is in the interval 1.3- In other words, the OECD index
for regular employment reveals a fair “flexibleblzur market in Italy.

Consider now temporary employment. The partialxnfde temporary employment is
2.1, a value higher than the one for regular empkmt. The value has dramatically
decreased over time (it was 5.5 in late 1980s), 8tly ranges 28 in the international
ranking, with a value of 17 per cent higher thaa @ECD average. In this case, the
differences across countries are more pronounctdsgven countries characterized by a
partial index lower than 1.

My reading of these figures is that they contradhet conventional wisdom of the
Italian labour market, widely represented in thedimeand in the scientific debate. The
clichéd account of the Italian labour market isttlod an extremely rigid regular
employment, associated to a much more flexible ptafkr temporary employment.
Indeed, one main concern among labour economidtsatsthis different legal provision
generates a dual labour market, with one side ef rilarket (regular employment)
characterized by extremely well protected workdrdurns out that the OECD (2004)
indicator does not allow for the realisation ofstisionclusion. In this sense, | suspect that
there has been a pervasive misinterpretation ohthex for Italy, meaning that the relative
position of Italy in the international ranking oPE has been involuntary attributed to the
regular employment segment, believed to be the reaurce of rigidity of the Italian
labour market.

Consider, finally, the EPL measure for collectivendissals. The OECD index is 4.9,
the highest value among all the 28 countries. Tdieevis stable over time between the two
available time estimates (late 1990s and 2003ed hemarks follow.

First, according to the OECD index, the most rigggect of the Italian labour market
appears to be the regulation of collective disniésdais worth stressing that collective
dismissals schemes recap information pertainingxteemely heterogeneous institutions,
such as the Ordinary Unemployment Benefits FundGjChnd the Extraordinary
Unemployment Benefits Fund (CIGS), procedure fobility and collective dismissals, all
of which have little in common both in terms ofildgtion and in terms of scopes. It seems
to me that, in fact, the system of collective dissal offers a formidable and widely used
instrument of flexibility to employers. The highlua of the OECD index, which reads as a
high rigidity of the Italian labour market, is matied by the presence of strict
administrative regulations and of contributions tawgent on the effective recourse by
companies to CIG and CIGS. From an economic viemipdhese features of the
legislation can be interpreted as important limgginst probable moral hazard behaviours.
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Second, the high rigidity associated to collectigsmissals has no dramatic
consequences on the ltalian position in the ovesaking: Italy ranks 18in the complete
overall index, which includes collective dismissalsvould rank 18 without considering
the latter. This is a direct consequence of the weight (1/6) associated with collective
dismissals.

Third, in the 1999 version, the index for colleetidismissals was 4.1. In 2004, it was
increased to 4.9 by the OECD, for both time perigaie 1990s and 2003). The increment
from 4.1 to 4.9 is not justified by OECD (2004)wé consider the value of 4.1 instead, the
Italian regulation of collective dismissals wouldsult as the second most rigid, after
Sweden and together with Poland and Belgium.

As already mentioned, once we have an (accurasgsasient of EPL, we need to
identify and measure the relevant economic outcomeasder to study if they are causally
linked to the EPL. This is a longstanding issughbio economic models and in empirical
investigations. Historically, the focus has beentto® unemployment rate. However, the
relationship between the EPL and the unemploymatat turns out to be ambiguous in
theoretical models and weak in empirical studietheOstudies have addressed the effect
of EPL on job market flows, focusing on the intei@t between institutions (i.e. EPL) and
shock$". The focus on flows is very important, as an iasgein EPL would decrease
labour reallocation and, by doing so, it would heampconomic efficiency. However, it
must be noted that Italy hardly fits the theordtigature. According to the calculations
provided by Messina and Vallafifi for the time period 1992-2001, Italy has the hijhe
job reallocation rate across the 14 European casntonsidered in their analysis. Recent
strands of the literature are now focusing on tiects of labour market institutions on
relative outcomes by categories of workErsThis area of research is surely promising,
although more work is probably needed.

Interestingly, the effect of EPL on wages and omgevianequality has been a sort of
taboo subject in the policy debate, which mostiguses on the economic (in)efficiencies
generated by EPL, in the form of sunk costs. Inddeglabsence of distributional effects is
functional to the methodological distinction betwasonomic efficiency and other values,
which pervades the entire debate. But now, thegeawing and convincing evidence that,
in fact, labour market institutions have importaffects of wage inequali§f. For Italy,
Rosolia and Torridf* document that the wage gap between younger aret widrkers
widened in the 90s for all levels of educationghiatment. They argue that these changes
are probably the result of partial labour markébmmas. My reading of the recent empirical
literature on wage inequality is that changes enEPL do generate distributional conflicts,
posing serious challenges on the sharp distintt@ween equity and economic efficiency.

27 gee, for instance, Justin, Wolfers and OlivierarBhard. (2000) The Role of Shocks and
Institutions in the Rise of European Unemploymdiite Aggregate Evidence, Economic Journal.
11, pp.1-33.

218 julian Messina and Giovanna Vallanti (2007), JwE Dynamics and Firing Restrictions, The
Economic Journal, vol. 117(521), pages 279-301.

219 Gijuseppe Bertola, Francine D. Blau and Lawrenceki&hn (2007) “Labor Market Institutions
and Demographic Employment Patterns”, Journal @iuidion Economics 20, 833—-867.

220 gee the review paper by Thomas Lemieux (2007), Chenging Nature of Wage Inequality,
mimeo, University of British Columbia.

221 Rosolia and Torrini (2008), The generation gapafee earnings of young and old workers in
Italy, Banca d’ltalia, Temi di Discussione, 693.
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In conclusion, the measurement of (labour markegitutions is not a trivial task at
all. It generates important methodological issmesteover, the risk of measurement errors
is very high. Keeping this in mind, it turns ouaithaccording to the OECD (2004) index
of EPL, the Italian labour market is characteribgda relatively flexible labour market for
regular employment, a fairly rigid labour marketr femporary employment and a
remarkable element of rigidity caused by the noiveaaspects of collective dismissals.

It is very likely that changes in dismissal rulead other labour market institutions,
affect wages and wage differentials. Distributioneffects are relevant from a
methodological point of view, as their presencecabss the efficiency-equity dichotomy,
pervading the debate on dismissal rules. Moreaverknow that distributional issues can
be relevant in determining aggregate demand andmaikly, employment and
unemployment. The recent macroeconomic literatar® largely disregarded this aspect;
perhaps the recent dramatic economic events widhpioward a reassessment of this
theoretical slip.
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Re-evaluating Labour Law

by Andrea LASSANDARY?

1.

Introduction

This brief paper gives fundamentally, an accounith wersonal additions and
remarks, of the debate held at Workshop Number Gleee, even though the problems
connected to dismissals were duly acknowledged, were not the only point raised; also
raised was the whole employment protection ledmiatEPL), as a set of mandatory
restrictions governing the dismissals and recruitisieof workers, to be taken into
consideration. The scope of this discussion wasucidate the methods of implementation
of the indicators, starting from the EmploymenttBction Legislation Index elaborated by
the OECD (Organization for Economic Co-operationl &evelopment) to measure the
strictness of the EPL in each country.

Beside these core considerations, on which thervemdions of both Professor
Liebman and Professor Villanova focused, the aspantl the function of the changes
under discussion and referring to the ILO Conventido. 158/1982 -Termination of
Employment- were explained by Dr. Casale, ILO (in&ional Labour Organization) and
Dr. Vargha, ILO: the standard indicators of thécttiess of EPL are important to review
the issue of employment protection in the lightri$ path of reforms.

The limitations in the evaluation of the legal
systems: non-transparent references; aggregate
consideration of the data; nonchalant
interpretations

The observations on the implementation of the nigakindicators, starting from the
Employment Protection Legislation Index elaborabydthe OECD, have been mainly
critical, highlighting a series of limits and erspat times absolutely blatant.

In the preamble, from a perspective of EconomicsLafv, Professor Villanova
addressed the analysis elaborated by the OECarasvaluation of a loss of economic
efficiency derived from the satisfaction of othedues’: the intervention casted doubts on
the very fulfilment of this scope; what was soughbugh, was not a tout-court
relinquishment of the numerical system, consideasghow an appropriate measure
overall, but a more transparent and convincing otktb elaborate the Index.

First of all, complaints were raised on the lackctdrity in regards both to the
selection of the elements taken into consideratazompute the numeral values and to the
methods applied for their relevant attribution:thias end, as far as the Italian case is
concerned, several examples of inaccuracies anglarrors were listed. A notorious and
gross error is the one on the TFRIréttamento di Fine Rapporto= Employment
termination indemnities); considered by the OECOL %99 as a cost of dismissal, TFR is
instead a remuneration factor, a form of a defegedion of retribution paid out at the
termination of the labour relationship.

#22 Researcher in Employment Law at the UniversitBologna (ltaly).

86



More problems are also evident; for instance, irCOEanalysis of dismissal without
just cause: the decision to aggregate the ‘rigidiitiked to the reinstatement of the worker
in his post to the ‘rigidity’ arising from the paymt of fifteen monthly wages is not
correct, since those provisions are not cumulatieasures, but two alternatives offered to
the worker who, in fact, has the right to opt betwehe reinstatement or the fifteen
monthly wages as a compensation substitutive ofistaiement. Going on, the
consideration by the OECD of a peculiar Italian ezggarantee called “cassa integrazione
guadagni” (CIG) is also highly debatable; this ti@K> is considered a ‘rigidity’ factor:
the CIG is an instrument of flexibility for the efropers, allowing them to keep the same
work-force when scaling back working hours; thetsadf income support, though, are
(mainly) publicly funded.

Apart from the above errors, a curious statementh& monitoring system of the
World Bank, the so-called ‘Doing business 200%nsis out. In the internet website of the
organization (http://www.doingbusiness.org/Reforsf@ECD2008.aspx we read that
“Italy made dismissing workers more difficult, ieasing the mandatory notice period
from 2 weeks to 2.5 months”. This statement idliipfalse.

More in general then- and this is true also for @€CD- neither the information at
the basis of the evaluation, nor the sources of thformation are known, let alone
divulged. The media emphasises judgements, incpiati of international organizations,
which ‘reward’ or ‘reject’ countries, Labour polas, legal systems: but it is not at all clear
how these results are obtained.

On the other hand, it has been remarked that,eip indicators used do not work
singly as such, but within aggregates: these agtgsdre given numerical values made of
algebraic sums. The algebraic sum, however, remawgspeculiarity and, at times, it
eliminates even strong differences existing inrdgulation of the different institutions and
it does not give an account of their ‘weight’ imédbuting to the final score.

A possible solution could be a separate evaluatiothe specific indicators. This,
however, would deny the ‘striking’ representatiesulting from one numerical indicator.

Finally, the published data, reliable or not, midig the object of partial and
instrumental consideration: in particular, commdservations (by now true clichés due to
the large and reiterated use) are continuouslyatedesven in contradiction with the same
numerical values.

The existence in Italy of a dualism in the labowrket, opposing protected and non-
protected workers, has been underlined for a lang how. Taking a look at the OECD
evaluations though, the importance of this issumikhbe diminished. In fact, once TFR
was written off from the calculation of rigidity difie legislation on dismissals (but all the
other inaccuracies are still to be born in mintglyl had been assigned, in regards to no-
term contracts, the score of 1.8, close or everetdhan the numerical indicator assigned
to many other western countries: i.e. Germany, Rtd@nce, 2.3; Spain, 2.6, Denmark, 1.5;
Great Britain, 1.1; Japan, 2.4; Unites States, 0.2.

On the other hand, the score assigned in regaffileetbterm contracts, 2.1, is higher
than the one of other countries- with referencéhtoones already mentioned: Germany,
1.8; France, 3.6; Spain, 3.5; Denmark, 1.4; GredtiB, 1.1; Japan, 1.3 and the United
States, 0.3. This would mean that Italian workeith W@ng-term contracts are as protected
as (or less protected than) the ones in many athntries, whereas the Italian workers
with fixed-term contracts are instead a little m@mtected. Thus, the dualism of the
labour market is not an Italian peculiarity, beingfact present, in even greater forms, in
other countries (i.e. Germany and Japan).
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3.

Remaining on this issue, in my opinion the dualisnthe labour market between
protected and non-protected (or less protectedkevey in Italy exists and is considerable
(within the labour relationship, but also regarditmg income support and the welfare
system): this standing probably as a differenceamparison with other nations highly
industrialized. It is therefore felt that the daaborated by the OECD, even under this
profile, are not entirely reliable.

However, it seems peculiar that many journalisljtipians and even scholars,
already using and divulging the old OECD data,artipular before the already mentioned
correction on the TFR, did not later make adjustsémthe theses they supported; instead
there are those who still prefer to quote the oECD data, where TFR was considered a
dismissal cost).

Follows: non-established causal links;
uncertainty about consequences; threatened
epistemological identities

Other critical remarks are instead more articulaa the subject of the connection
between the numerical indicators of rigidity and tmplications from them extrapolated,
limitations concerning both the causality link amlgde correct specification of the
consequences have been pointed out.

As to the first aspect, Professor Villanova claith&t, in the analysis of the
economists, we are confronting an omisstouat-court That is, the economists would
seem to normally connect the event which preceidestlie legal system of protection of
the workers) the one which follows (any elemensoime sort of economic inefficiency
that might be found), without going into depth & tmatter, thus ensuring that the one
actually and necessarily derives from the otheatTéa reasoning, well known for at least
two millennia as a form of ‘logic fault’ (even) farists, which can be summarized in the
‘brocardo’ “post hoc: ergo propter héc

Among the economists, this approach does not sedya tloubted, because it shows
consistency- from Prof Villanova’s point of viewn the explicative models according to
which the free market allows always the fulfilmaftthe maximum efficiency: from this
standpoint, having to believe that any disruptiexternal’ intervention, i.e. institutional or
legal, generates inefficiencies. The above-menticaagproach is not the only one chosen
by the economists: but it has certainly been theeevailing in the last two decades.

It was then pointed out- as a corollary of what bagn underlined- a tendency
towards a highly nonchalant interpretation in tharacterization of relapses connected to
a reduction of rigidity. If we glance at the dideie and at the debate which addressed the
so-called flexibility, Italy stands out to me aslaar example on this regard: for a long
time in fact it was claimed that flexibility deteimed a positive reduction of the
unemployment rate; however, starting from the fjiesars of the Zicentury, with explicit
sanction within Art. 1, d. Igs. no. 276/2003, sudgehe aim of the reforms which were
carried out were modified, becoming the incredgbememployment rate.

For a long time, the dubiousness on the existeticeansal connections between
increases in flexibility and the reduction of undoyment rate had been internationally
denounced.

That said, the relation between flexibility and iherease of the employment rate,
more recently outlined, requires at least furtherification. As an example, apparently
contrasting with that assumption, it is pointed that in Italy, the Emilia-Romagna region
has already met the EU targets set out for malefamadle employment rates; however,
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this process took place in a specific socio-cultemntext, where labour standards and
legislation are usually respected and unions halan@ tradition and a strong presence
(more than in other regions, where male and feraalployment rates, are incidentally,
considerably lower).

In any case, even with evidence of such a relatiomould be necessary to weigh the
drawbacks normally neglected. The objective, dedéht declared levels, is to havadre
and better jobs However, the majority of new job opportunitieseated in all the
industrialized western countries by policies andneenic cycles over the last decades,
have not proved to be ‘better’, and this is intielanot only to treatment at work but also
to required skills.

Lastly, an even more radically adverse approachmireg on criticism of the
plausibility of the analyzed numerical evaluatimfdegal systems, has been developed:
the one that casts doubts on the very same padissdfitranslating to a legal system, in all
its complexity, into numerical indicators.

To this end, the observations suggested by Praféssbman have been extremely
clear. Prof Liebman provided a brief overview oa tlorrect criterions which are pivotal to
any comparative law study, but nonetheless diffipdr se Professor Lyon Caen also
made an equally explanatory introduction, by paitout that, under an harmonization
perspective, a careful consideration and subseqoenprehension of the different points
of view and of the pluralism of functions alwaysriautable to rules are the very essence
of legal systems. How could such a richness of efésn-under the form of connected
values, profiles involved, hermeneutical operatioesessarily implied- be adequately
represented through a number?

4. A dialogue to be revised

To the extent of considering the numerical indicatf rigidity of the labour systems
unsuitable (by nature), this last observation aanally be considered conclusive.

However, we cannot, today, be easily satisfied \whtkt. The considerations carried
out by Dr. Casale on the reform hypothesis of IL@@&ntion N0.158/1982 (Termination
of Employment), based on two fundamental princigpeshibition of unjustified dismissal
and formal procedures prior to or at the time ainieation), prove this point. Work groups
are currently reflecting on the flexibility elemento be introduced: this is a (another)
consequence of the observations of the economsstwedl as of the criticism on the
excessive rigidity of the legal systems (backgroohdhe evaluations elaborated by the
OECD).

Dr. Vargha has singled out three preconditionshatltase of the dialogue between
economics and law: recognition of the grounds wof, leonsideration of all of the sources
impacting the creation and application of the rulgming therefore far beyond the mere
written text of the norms; analysis of the costdférnrelation, not only on the side of the
employers, but also of the workers and, more inegan of the society. These are
observations, which can be shared and would cértaitow a constructive discussion
between law and economics. In my opinion, it cdugdalso extremely useful to outline a
methodology, which allows the hypothesizimx ante and verifying éx pos) of the real
impacts resulting from the entry into force of tl@ms.

The preceding observations show, however, that we «ill far away from
approaches, which are respectful of the differestuparities of the study of law and
economics. As things are, we can say that juriseddrio relate not only to the economic
analysis, but also to the very same numerical (¢veagh highly inadequate) evaluations;
the relevance and authority attributed, mostly lkaphd, to them call for a deeper
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consideration; only a thorough consideration oftlad points of view brings to surface
errors and sometimes blatant oversimplifications.

However, even before this, something else comespiaty: that is facing an element
rooted deeply, affecting all the scientific deb@tdnether legal, economic or social) and
guiding the economic perspective, where a clearbrked orientation prevails: | am
referring to the enormous interests that, for abmnty years, have been ruling the
dynamics labelled as global economic competition.

In the contemporary phase, where the most draroasis of the model of economic
development (and less clearly of its promotershugfimd (enforced between the end of the
20th century and the beginning of the new centsirigding witnessed), what seem to call
for proper attention, in view of an acceptable abeguilibrium, are the contradictions of
methods as well as the inefficiencies or damagintgntial of the very same hypothesis of
reform.
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L'évaluation des salariés

par Antoine LYON-CAEN?

1. Introduction

Partout fleurit I'évaluation. Comme si toute adivis'y prétait sans risque ni
inconvénient. L’entreprise moderne en a fait urnreige obligé auquel elle soumet, selon
un rythme donné et des procédures plus ou moinsisimuées, chacun de ces salariés,
sans gu'il soit aisé de dire si I'évaluation paste I'activité, les qualités professionnelles
ou la personne méme du salarié. La relative indétetion de I'objet évalué est, a elle
seule, une raison de commenter le jugement, icliggukendu par le tribunal de grande
instance de Nanterre le 5 septembre 2008 (surlleqie Adam, Dr. ouvr 2008-585).

Relevant l'intérét et les limites des procédureuimemployeur est tenu de suivre
pour instaurer un systeme d’évaluation, il estaaurte premier, semble-t-il, qui ausculte,
de maniére directe, un tel systeme et, en pamiclés criteres utilisés. Ce n’est pas dire
que, dans ses procédés, dans les paramétres sytiisés les mesures prises en
considération de ses résultats, I'évaluation n’'g@mais suscité de discussions
contentieuses. Mais jusqu'alors, elles paraisséavoir été qu’incidentes, engagées
seulement dans le cours d'une action en justica tobjet principal consistait en la
contestation d'une initiative patronale — licencsm) mutation, sélection lors d'une
procédure de licenciement, attribution d’'une augatén de salaire ou d’'une prime... —,
prise en rapport plus ou moins étroit avec uneuaiin.

Cette fois-ci, dans une grande entreprise d’édipoofessionnelle, filiale de droit
francais d’'un groupe qui, ici et |a, s’efforce diehir la sensibilité de nos contemporains
au droit; au droit social notamment, les instaneesrganisations représentatives du
personnel, a l'unisson, demandent la paralysie dwoveau systeme d’évaluation,
invoquant des irrégularités dans sa procédure tdlmation et dénoncgant lillicéité des
criteres d’évaluation envisagées. C'est bien slllicéité des criteres qui éveille la
curiosité. Non sans raison, car dans son jugenhenfribunal «déclare illicite le mode
d’évaluation des salariés». Ses motifs sont a i dolides et prudents. Cette prudence
invite & ne pas négliger les conditions d'instdaratd’'un systeme d’évaluation dans
I'entreprise. C’est par la, en effet, que passe cartaine police de I'évaluation. Cette
police procédurale est-elle connue? Evite-t-ellgdaésinvolture? Le doute est permis que
nourrit I'exemple soumis aux juges de Nanterre.

2. Les conditions d’instauration de I'évaluation

A. L’évaluation constitue un attribut du pouvoir demployeur. Telle est I'analyse
que retient le jugement commenté a I'orée des dppeiments consacrés a la licéité du
systéme d’évaluation examiné. Il use de la fornmuéame inscrite dans un arrét de la Cour
de cassation qui, quoique non publié, avait étéadég(Soc. 10 juillet 2002: Dr. ouvr.
2002.535 note V. Wauquier, RJS 10/02 n°1066 v.iaBssVernac, L'évaluation des
salariés, D 2005 Chr 924): «I'employeur teint de pouvoir de direction né du contrat de
travail, le droit d’évaluer le travail des salariés

22 professeur de droit du travail, 'Université P@isest Nanterre La Défense (France).

91



Attribut du pouvoir, I'évaluation n’a donc point $@n d’étre prévue par le contrat.
Elle est une des composantes des prérogativeoguerhployeur puise dans le contrat de
travail. Aussi un salarié doit-il en principe s'gpunettre, si elle est — régulierement —
instituée.

La proposition qu’énonce le tribunal de Nanterrensdaa fidélité a la Cour de
cassation, n'a pourtant pas encore livré tous egets. Car, si elle célébre le pouvoir, elle
semble en circonscrire I'objet. Ni évaluation deslgés professionnelles, ni a fortiori
évaluation des travailleurs, I'évaluation se vasigner comme objet le travail et le travail
seul.

Attribut du pouvoir, I'évaluation, dans son pringiparait étre a la discrétion de
'employeur. Il peut donc s’en dispenser. Du mdmsroit-on. Car plusieurs mouvements
renforcent I'exigence d’évaluation, au point qupburrait étre fait reproché a un
employeur de l'avoir négligée. Le premier mouvemsnit I'évolution du droit a la
formation professionnelle qui tend a créer un ddoitsalarié a des bilans professionnels
réguliers. Ces bilans appellent nécessairementéuakiation. Un deuxieme mouvement
accompagne I'essor de I'obligation d’adaptatiomd d’assurer I'adaptation des salariés a
I'évolution de leurs emplois, mais aussi de veildeurs capacités d’occuper un emploi (v.
Soc 23 octobre 2007: Dr. soc. 2008.126 obs. J.teavRDT 2008 33 note A. Fabre, RJS
1/08 n°3, Dr. ouvr. 2008 298 note B. Lardy-Péligsitemployeur ne peut guere respecter
son engagement sans avoir procédé a des évaluadidhi®es. Enfin, I'évaluation a des
raisons de devenir exigence qui se trouvent dasicdmditions requises pour que ses
décisions soient justifiées. (v.11.).

Attribut du pouvoir, attribut d’'usage nécessairésgue I'employeur devrait de plus
en plus étre jugé sur la générosité et la rigueurcet usage, I'évaluation releve de
dispositifs composites.

B. Riche, le jugement du 5 septembre 2008, faitdearois dispositifs applicables a
I'évaluation, non sans noter que I'employeur n@ €st pas montré respectueux.

«La mise en ceuvre... [de] moyens ou [de] techniquesmgttant un contréle de
I'activité des salariés» doit étre précédée d'umeniction et d’une consultation du comité
d’entreprise (art. L 2322-32 C. trav.). Et, sel@s Iregles générales qui déterminent
l'intervention du comité d’entreprise, son avis peut-étre exigé qu’une fois fournie une
information compléte et précise, ce que semblerarol’espece oublié 'employeur.

Méme si les textes qui ont trait a la santé auailavy font pas allusion, les regles
destinées a prévenir les atteintes a la santé fleedi&s salariés sont applicables a
l'instauration d’'un systeme d’évaluation, dés lqusapparait un risque, une menace pour
leur équilibre psychique (v. Soc 28 novembre 2@D;T 2008 108 obs. P. Adam et le
rapport de J-M. Béraud, Dr. ouvr.2008 49). Aussicdmité d’hygiéne, de sécurité et des
conditions de travail doit étre saisi (art. L 48.%. trav.) et cet organe dispose de moyens
d’étude et d’'expertise que I'employeur ne peut ioidr. En I'espéce, le Tribunal de
Nanterre ne se borne pas a contrdler, comme &iy iéwité, le respect de la procédure de
consultation du comité d’hygiéne, de sécurité stamditions de travalil, il érige le respect
de la santé mentale des salariés en mesure @eité liles criteres d’évaluation. (v.II)

Enfin, la procédure de déclaration préalable, peépas la loi Informatique et
Libertés est jugée applicable des lors que le Byst@’'évaluation constitue «un mode de
notation sur support informatique qui permet leteéraent automatisé de données a
caractére personnel» (comp plus restrictif Soch@8embre 2007 précit.). Toutefois, la
déclaration a laquelle 'employeur est tenu revée forme simplifiée. (v. délib. CNIL
n°2005-002 du 13 janvier 2005).

92



Ces dispositifs obligent I'employeur a s’expliquer ce qu'il entreprend, sans créer
comme telle une obligation de négocier. Mais ilgnalent certains points sensibles,
susceptibles d'inspirer une enquéte sur la licditdqn systeme d’évaluation: la vigilance
doit en effet étre en éveil au moins en raisonndesaces qui pésent sur la santé mentale et
la vie privée des salariés.

Un dernier dispositif n'est pas mentionné, fautactlialité en I'espéce, dans le
jugement commenté: il s'agit de linformation indluelle de tout salaire sur les
techniques et méthodes d’évaluation qui doit précélr mise en ceuvre a son égard (art.
L1222-3 al. 1 C. trav.). L'exigence est loin d'étérisoire, car elle invite a la loyauté. I
n'en est que plus surprenant que la Chambre saéala Cour de cassation ne veille pas
mieux a dénier la régularité des décisions arrééesonsidération d’'une évaluation qui
n'a pas été présentée loyalement au salarié (M. Hooovembre 2006, Bull. V n°249, qui
se borne a laisser ouverte la voie incertaine diéparation du dommage découlant de
'absence d'information préalable).

Techniques et méthodes: les mots de la loi somteddécheresse de bon aloi. Derriere
eux, se devinent entretiens avec guides, critdogmalisation des résultats, selon des
expressions littéraires, et parfois, des notatid®e. devinent aussi des tests. De ces
rencontres et ces exercices, la loi se limite & girils doivent étre pertinents au regard de
la finalité poursuivie (art. L 1222-3 al. 3 C. tjall revient donc aux juges, éventuellement
saisis, de fortifier la police des techniques ethmées, de s’inquiéter de I'organisation de
I'entretien, du sort des propos tenus, du sen®lssrvations portées sur le compte-rendu
et de la signature qui pourrait y avoir été apposaées parler de la conception des tests, et
de leur correction. Et dans leur appréciation, joges ne disposent que de références
générales ou généreuses: pouvoir unilatéral, léyaghérence, ou encore pertinence au
regard de la finalité poursuivie.

Cette derniere expression est la seule qui, datw, laontribue, de facon directe, a
circonscrire la licéité des criteres d’évaluation.

3. La licéité des criteres d’évaluation

Pour déterminer les criteres admissibles dans uakiation professionnelle, il est
tentant de se fier & la double exigence formulées da loi (art. L 1222-2 et suivants C.
trav), une exigence de finalité, celle-ci étantaiscrite a I'appréciation des aptitudes
professionnelles, et une exigence d'adéquationiméar dans la pertinence dont les
criteres doivent étre dotés au regard de la fian@dursuivie. Dans le contentieux qui s’est
noué devant le tribunal de Nanterre, cette doulligeace n'a pas été envisagée de
maniere frontale. A lire son jugement, le tribufiae une condition générale que doit
remplir tout critere. Il laisse plus ouverte la guées limites, et n'en propose qu’une
esquisse.

A. A plusieurs reprises, le jugement qualifie de ftaude vague, ici les «critéres mis
en place», la «la plupart des composantes» det#diom ou reléve encore «le risque de
subjectivité d’une notation basée sur le comportegntl salarié devant adhérer a des
valeurs d’entreprise». Et d’énoncer de maniérergfigue, que les «critéres d’évaluation»
doivent étre «objectifs et transparents».

Cette proposition a un intérét immédiat. Elle conda ce qui échappe a une
vérification. Mais son intérét est plus ample. @atte proposition a, pour elle, une
logique: I'évaluation sert a fonder des inférengesmet a I'employeur de justifier, sur sa
considération, certaines mesures ou certainestisitga L'évaluation doit ainsi répondre
aux mémes caractéres ou conditions, que les mesurele rend possible et entend
fonder ou justifier.
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Mais quels sont donc les usages principaux dellié@tan? Est-il bien vrai qu'ils se
prétent a une injonction d’objectivité?

Une premiére catégorie d’'usages montre bien ceepmivre toute évaluation a un
jugement de conformité. Les usages correspondentédiérences les plus banales, tel un
licenciement, prise par un employeur en consid#matie I'inaptitude ou Il'insuffisance
professionnelle d'un salarié. Une telle mesure dejposer, selon une formulation
aujourd’hui banale, sur des éléments objectifseetjue les normes qui servent a apprécier
la conformité ou la non-conformité soient implisitév. par exemple Soc 27 mai 1998,
Bull. V n°283; 23 février 2005: Bull V n°66) ou aelles soient explicites et revétent alors
la forme d’objectifs (v. par exemple Soc 14 noveen®000; Bull V n°367, Dr. soc 2001-
99; 22 mai 2001: Bull. V n°180).

Une seconde catégorie d'usages recouvre s’ancijeutsudans un jugement de
conformité accompagné d’'une comparaison et danspsgiongement d’'une différence
établie entre deux personnes ou deux groupesditsion de savoir si tel salarié singulier
a démontré ou non dans son travail les qualitéegsmnnelles attendues de lui, mais de
justifier des différences entre salariés. La encle® éléments ou criteres de comparaison
ou de différenciation doivent étre objectifs et tcoOlables (v. par exemple Soc 15 mai
2007: Dr. soc 2007-896, D 2007 pan 3033 obs. Amdeaud; 20 février 2008, SSL
n°1344 rapport Gosselin).

La congruence n’est pas fortuite: pour servir awksges qui sont contrdlés au nom
de I'objectivité, une évaluation professionnellétdeposer sur des critéres répondant a la
méme exigence. Le raisonnement des juges est simpdgmatique et, a ce titre,
convaincant.

B. La décision marque plus d’hésitation quand il &'agn plus de déterminer les
caractéres que doivent revétir les critéres d’@tan, mais de leur assigner des bornes;
autrement dit de délimiter ce sur quoi I'évaluatipeut porter. Cette hésitation est a
I’honneur des juges, car cette délimitation nerétepguére aux certitudes. Qui s’intéresse
aux aptitudes et compétences sait vite combieabias et complexes sont les conventions
sur la base desquelles elles sont fixées et éval(Me-. Eymard-Duvernay et E. Marchal,
Facons de recruter, Paris, Métaillé 1997). Riensed d’'autre part, d'afficher face a
'évaluation, une trop grande candeur. L’évaluatian toujours pour perspective
l'intériorisation des controles.

Dans le jugement apparaissent toutefois avec um@gsion vigoureuse deux sources
de limites. Et une troisieme est esquissée. Laigrepmentionnée dans les ultimes motifs
de la décision, traduit une forte et légitime pcdguation pour la santé mentale des
personnes. L’illicéité des criteres tient a leur ltiplicité, a leur référence aux
comportements détachés des réalités du travad,l'atcertitude qui affecte les résultats
prétendument jugés. De |34, une insécurité préjablieia I'équilibre psychique des salariés.
Evaluer, selon un juste propos, n'est ce pas aléssluer? Le jugement s’inscrit ici dans
un mouvement profond de soumission progressiveadgestion des organisations et des

personnes a des canons destinés a assurer latiprotela santé mentale.

Une deuxiéme limite est édictée avec netteté. ddfeerne les journalistes employés
par I'entreprise dont le systeme d’évaluation e& Bn cause. Un critere tel que la
satisfaction de la clientele est, pour cette catégte salarié€s, illicite, car il méconnait les
exigences de leur métier. Le raisonnement suiviraduinspirer une puissante exigence de
justification des criteres d’'évaluation dont il pit é&tre demandé qu'’ils soient cohérents
avec les définitions des emplois, les conditiorexeicice des activités et, si elles existent,
les impératifs déontologiques. La célérité ne giad au travailleur du transport qui doit
veiller a la sécurité d’autrui et a la sienne, canta conformisme ne sied pas au
chercheur.
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Enfin, la décision est traversée par une inquiétwéée par 'importance attribuée par
I'entreprise a des critéres exprimant I'adhésiosea valeurs et aux comportements qui
pourraient la révéler. Tour a tour sont signal@s,|@ jugement, le risque de subjectivité, la
difficulté de les quantifier, les écarts avec I'ianalité... Cette inquiétude invite a un
retour a la loi et a l'effort gu'elle traduit, gquancirconvenu aux seules aptitudes
professionnelles la sphére licite de I'évaluatielie interdit son intrusion dans une sphere
personnelle. Cette sphére recoit des appellatimdiques plurielles, depuis la vie privée,
jusqu’a la liberté personnelle, en passant paoten, forgée par la Cour de cassation, de

vie personnelle.

La fievre de I'évaluation (v. Revue d’histoire mode et contemporaine, 2008
supplément annuel n°4bis) exige une lucidité rexdersur ce qu’'elle apporte, ce qu’elle
corrode, ce qu'elle détruit. Elle parait favorisgre certaine réflexivité, mais, au service
d’'une idéologie de la performance, elle peut aleffet contraire. Dans ce contexte (sur
lequel, Evaluer I'évaluation, Espaces Temps Lesi€Zam°89/90.2005) le jugement du
5 septembre 2008 constitue un essai salutaire ld&i@n juridique de I'évaluation.
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Evaluer le droit du travail

par Adalberto PERULL{*

Comme le mot droit, le mot efficacité, dans l'usageuvre plusieurs choses
différentes, toutes connectées a la notion d’'effetvous proposerai ici de préciser les sens
ou nous entendrons ce terme. Précautions préalsateslequel il ne pourrait y avoir de
discours rigoureux sur la connexion entre droéféitacité. A partir de cela, jessayerai de
faire quelgues considérations sur un sujet quiajis rappeler, a fait I'objet, il y a deux
ans, d'un séminaire mémorable — au moins pour mavec les doctorants de Nanterre.

Parmi les effets de la norme juridique, I'efficécilans un premier sens juridico-
formel — que jappellerai dogmatique-axiologiqguencernant a la fois le droit réel en
puissance et le droit réel en acte — est concecalphene la qualité qui s'attache a la norme
dont on reconnait, sur la base de divers critayae&lle a les effets juridiques que ses
auteurs prétendent Ilui attribuer. On peut donc ndksi cette notion d'efficacité
dogmatique du droit a la validité objectif de larme: elle doit bien sir sortir ses effets,
elle doit étre exécutée, mais cette qualité deuteest efficace concerne premiérement la
valeur de la norme dans le systeme juridique, attsbn faite de sa réalisation factuelle. Et
donc, éloignée des relations économiques et secabequelles les normes sont supposées
s'appliquer.

A cette efficacité sans effet réel correspond darsphére de la connaissance I'objet
transcendantal qui constitue @anpriori de I'expérience; chez les phénoménologues la
conscience pure, c'est-a-dire dégagé de touteolaséds de I'expérience soit externe soit
interne au sujet.

Eloignée, a cause d’'un processus historique de diigpttion des concepts juridiques,
de I'idée fondatrice d’efficacité comnproductiondes effets de la réalité — dans le sens
qui vient de I'étiologie du magfficere faire, étre —, la notion d’efficacité juridiquésigne
donc en premier lieu la validité formelle de lamer

Méme s'il est vrai — comme on dit dans le rappatsynthese — que les juristes
dogmatiques sont enclin a laisser de c6té les jegesnde valeur pour sen tenir a
I'application du droit positif, il me semble trémportant de souligner tout d’abord dans
une analyse que s'interroge sur le rapport entoé dt économie que I'efficacité comme
valeur placée sur le plan du devoir étre — du 8dflelsenian — est le premier rempart face
a une tendance a la réduction du droit a la fatéuahatérielle, dépourvue de toute
consistance axiologiqgue. Ce qui ouvre la voie, cemom verra, au réductionnisme
économiste et a l'appréciation de la norme juridigqgomme contrainte exogéne a la
rationalité du marché autorégulé et a son fonceament efficace. Rationalité fondée,
selon la lecon de Foucoult, sur I'opacité et simcbnnaissable de I'ensemble du proceés,
dont la norme est facteur de perturbation, et dloriervention doit étre soigneusement
limitée — a tout concéder — a celle d’'un interverem second rang, quand le marché ne
peut remplir son office en totalité (externalité{it de transaction) ou en partie (asymétrie
d’'information). A tout concéder, car du point deevile I'analyse économique standard,
l'institution du marché engendre un ordre spontau@, ordre économique que, lui, sera a
la fois I'effet et le principe de sa propre régidap (Hayek).

Pourquoi un rempart? Parce qu’une fois abandofidéal du droit naturel moderne
présenté comme un systeme pour fonder par dédubtiowérités axiomatiques, et face a

224 professeur de droit du travail, Université Ca Bosde Venise (ltalie).
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la crise du positivisme législatif typique de naoeiété avancée, I'épistémologie juridique
s'ouvre a la possibilité d'unfandation cognitivede jugement des valeurs. Valeurs qui ne
dépendent pas d’'un acte de la pensée, qui ne asntlg projection de I'esprit humain,
mais qui représentent un objectif idéal, dont ladaiité d’étre n’est pas I'existence mais la
possibilité et dont la poursuite peut étre explajgée facon rationnelle a l'intérieur d'un
processus patient d'interprétation et sélection ateentes, des expectatives socialement
partagées. De facon rationnelle, je souligne, mmus/ons affirmer et garder I'existence
des valeurs car expliquer pourquoi les individuseasent a des valeurs signifie démontrer
gue ces valeurs ont pour eux un sens qu’on peahséaire et identifier rationnellement,
avec une rationalité cognitive et interprétativei gquontrairement a la rationalité
économique est basée sur la force des argumersatiotdt que sur le calcul.

L'efficacité comme valeur autour duquel le systéfpueidique s’est construit
représente donc une garantie pour continuer a goimce droit (notamment du travail)
comme systéme de valeur et pour concevoir sa prfopion- typique dans le société
complexe et plurielle, fondée sur le conflit — dhirage et de mise en balance d'une
constellation des intéréts en jeu, d'une pluralig® rationalité, d’'une multitude de
justifications, et donc pour affirmer la fonction droit de coordonner la coexistence d’un
fleuve de rationalité particuliere que requierentsysteme juridiqgue son propre statuts
normatif.

Le vrai objet de discussion sur I'efficacité comvadeur est donc la nécessité a la fois
rationnelle et axiologique des valeurs. Je parfgapos d’'une nécessité, pour éviter de
précipiter dans le subjectivisme et dans le rakatie empirique des valeurs, soumise a une
logique quantitative ou inscrite dans un horizomit@ par I'évaluation économique des
données statistiques: la ou, par exemple, commeiéa écrit Tania Sachs la notion
d’emploi se trouve réduite a un stock exprimé paffre, dépourvue de toute dimension
individuelle, un bien sans qualité.

L’efficacité comme valeur fondamentale garde doancfend I'autonomie du droit,
son aptitude a I'autorégulation réflexive, et assscapacité de délimiter son domaine par
rapport a la morale, a la politique, et a I'éconenttt en méme temps, a compléter et
nuancer la valeur du marché et son ordre qui @iffiede la nature «destitutionalisée» telle
que représentée dans la théorie économique stardaahomie du droit qui est partagée,
seule pour faire des références bien connue aireestéendances de la pensée juridique
contemporaine, a la fois dans le courant systémigt&nccupé de ne pas dissoudre la
limite entre le systeme juridique et son environeetnet dans le courant de la pensée
critigue — habermasienne notamment — qui fait t@st® a [instrumentalisation
économique du medium droit et qui garde I'autonothiedroit, autonomie évidemment
non systémique cette fois mais fondée sur unenaité procédurale de type morale.

L’efficacité, dans une autre acception juridiquenaerne l'aptitude de la norme a
atteindre I'objectif poursuivi. Elle conduit a d@roger sur la pertinence du moyen choisi
par le législateur en vue d'atteindre I'objectiE&i Le champ d’évaluation se croise ici
avec le domaine de la rationalité instrumentaldedfa connexion moyen-fin, et mobilise la
technique concue comme la modalité plus adéqudtme rationnelle — pour rejoindre ces
finalités. L’évaluation concerne dans ce contexie appréciation méthodique des effets
prévisibles ou produit par la norme, pour mesurertesmes d’efficacité le choix des
moyens, les effets imprévus contreproductifs, Eexigence d’évaluation de l'efficacité
de la norme est donc une exigence majeure du sgguadique, qui appelle I'usage de
certains mécanismes de contréle bien connus austgsr notamment le principe de
proportionnalité conduisant a s’interroger sur pegpriation et la nécessité de la mesure
discutée, de sorte qu'une mesure n'est constitogitb® ou Iégale dans la mesure ou elle
s'avére apte a atteindre les objectifs qu’elle poitr
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Cette approche est loin d’étre simple car souvenblts poursuivis sont complexes,
nébuleux, implicites, mais il s’agit néanmoins dimacanisme d’évaluation de I'efficacité
juridique trés important dans la mesure ou est adr@da préoccupation du droit, en tant
que systéme autonome, a mobiliser des mécanisnuEgyé@mes de monitorage. Sur ce
point, je ne suis pas parfaitement d’accord avapport de synthése la ou liquide le
modéle de la rationalité instrumentale comme «garpiauvre de la mise en balance d’'une
pluralité de justification». Car s'il est vrai gleecontrle de cette rationalité suppose qu’on
vérifie que la norme est adaptée au but que I'augeypropose d'atteindre, il est vrai aussi
gue cette preuve d’adaptation rationnelle compbetegence d’une justification. Et par
cette voie, on arrive a l'idée de rationalité argmtative, qui est liée a la démonstration de
la validité ou de la légitimité de l'acte conformémt a des criteres posés par la loi ou
déductibles du systeme juridique.

Dans une derniere acception, efficacité du droisiglee les conséquences
économiques des stratégies juridiques. Au sens dgammaire économique, la notion
d’efficacité retrouve sa connotation originair&elia la production des effets de réalité, a
tout détriment de la sémantique juridique. Marque dort réductionnisme économiste, le
destin du mot est de devenir le premier facteawvaluationextra ou métajuridique, de la
norme. Le mot évaluation, emprunté au vocabulaiteaguridique, des sciences sociales
et de la politologie traduit dans ce contexte @mgésement de la notion d’efficacité. Car,
a partir du moment ou on évalue la loi, ce sontetame série de notions qui sont mobilisé:
a coté de l'efficacité, I'effectivité proprementdli et I'efficience — c’est-a-dire I'efficacité
au moindre colt. Le droit est la conformité desn&és juridiques aux percepts des
modeéles de théorie économique: efficacité du dpait rapport au calcul économique
d’agents optimisateurs qui se coordonnent sur urt@aet, donc, efficacité-efficience du
droit. Cette évaluation d’ordre marchand de la reofmieux: des effet du droit dans la
matérialité, donc du droit «réel en acte», secandcddre d'analyse de Kojeve) est
généralement refusé par les juristes qui opposentésistance a la réduction du droit dans
des explications externes au systéeme de valeulael@ymatique juridique et donc, inaptes
a reconnaitre la spécificité et la rationalité al@drme juridique.

Et pourtant, le risque de cette démarche est hiledt: premiérement, le risque de
réduire le colt social de la régle a son seul éoGhomique.

Du coup, on renonce a une analyse élargie desseffetla régle et on limite
I'évaluation a 'aide d’'un seul critére économigeianonétaire.

Ce réductionnisme économiste, ou bien si on préé&tee appréciation juridique a la
lumiére des arguments économiques est bien présiam le niveau de la régulation
supranational.

Le droit communautaire qui est en principe un syst@rienté a I'’économie nous
donne des exemples frappants. Ne date pas d’athaurdinfiltration du droit du travail
par le droit de la concurrence et donc, la quegtiononflit/coexistence pacifique entre ces
deux systéemes des valeurs; mais on n'avait pageasgisté a la proclamation par la Cour
de justice du principe selon lequel, le respedadmnvention collective du pays d’accueil
est empéché pour garantir 'avantage comparati€woantiel de I'entreprise qui détache
ses salariés, dans une perspective tout a faittibfomelle a une vision purement
économique de la libre circulation de service.

Mais cette justification du dumping social au noenl'éfficacité économique c’est-a-
dire la négation de toute harmonisation supranalioen matiere de droit du travail, est
consacrée a l'échelle globale, la ou la vision éatque néo-classique impose
I’harmonisation comme condition préalable a lar#iéation du commerce, reviendrait &
affaiblir I'efficacité du systeme de libre échangiéefficacité réside dans ce cas, dans la
méme préoccupation de garder la spécialisationhdgue pays dans des secteurs pour

lesquels il dispose d’'un avantage comparativet dies dans ce qui lui convient le mieux.
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Gréace a cette spécialisation, I'efficacité de l'dmmie planétaire se renforce entrainant une
croissance de bien étre social pour toutes lesmsatjui en sont partie prenantes.

Mais ce simple postulat doit étre réinterrogé. §iRicardo insistait sur la préférence
nationale dans le domaine de la technologie et loinat; aujourd’hui les différences
climatiques sont souvent sociales et non physiques.

De la méme maniére qu’il N’y a aucune raison de atefar si les différences de
climat ou de ressource entre deux pays devraitenfier 'avantage comparatif, il n'y a
aucune raison de s'interroger sur la légitimité diéférences des normes.

Ce raisonnement est-il convaincant?

La question du standard social est donc poséetdrdjmjonction néo-classique
contre I'harmonisation ne signifie pas autorisémporte quel niveau de normes. Plutét, il
s'agit d’engager un processus de coopération iatiemale orienté vers la découverte des
critéres normatifs acceptables sur les princip&échelle globale. Ce type de processus
devrait accorder bien davantage de poids a I'é@alit tant que critere normatif premier,
gue nous ne trouvons pas dans la défense orthallpiere échange fondé sur I'impératif
de l'efficacité.

Dans les systémes nationaux du droit du travails dee premiere étape, I'efficacité
économique comme critére d’évaluation des effetdéglementation est liée a 'idée de
flexibiliser le droit du travail pour rendre sosgus normatif plus adéquate a I'exigence de
la production. Dans les années 80, notammentgildité du droit du travail a commencé a
étre remise en cause directement par I'idée d'diieaeité économique-organisationnelle
(efficacité au sens du «bon fonctionnement» de dgan industrielle, pour utiliser les
catégories de Thevenot et Boltanski). Une effiéaqiti requiére adaptabilité et flexibilité
du travail au nom des nécessités productives deepeises. C'est le management de
l'incertitude (mais aussi, écrivait Wolfgang Streetincertitude du manager) face a la
turbulence des marchés qui requierent flexibilitétidvail. Depuis les années 90, ce sont
la libéralisation des marchés, la financiarisatide I'économie, la compétitivité, la
globalisation, les mots-clés mobilisés, non pass semetorique, pour justifier cette
démarche de valorisation de I'efficacité économifuesens, cette fois, plutdt de grandeur
marchande) de la regle du droit du travail, et éeatbrisation de I'efficacité dogmatique-
axiologique du droit du travail. C’est la perspeetgue nous est offerte, dernierement, par
le Livre vert de la Commission européenne qui gpoade a I'objectif de «moderniser le
droit du travail» en aidant «les entreprises a mdp® de maniére plus souple aux besoins
d’'une économie tournée vers linnovation et aux ngements apportés par les
restructurations a I'environnement concurrentiSitsatégie fondée sur l'idée de flexicurité
dont je n'ai pas le temps d’argumenter ici.

Mais le débat qui a lieu actuellement dans le doedu droit du travail est devenu
progressivement plus complexe; car dautres grasdegeuvent étre civiques (ou
connectées directement avec la sphere socialg),aatres «biens publiques» ont été
mobilisés et se sont ajoints pour justifier I'usaliffusif de cette catégorie d’efficacité qui
est devenue, d’ailleurs, progressivement moinsriggse et plus prescriptive.

Selon des étapes du méme continuum, I'efficacit@deégle est appelée tout d’abord
pour contraster l'inefficace segmentation du mamhéravail et permettre aux travailleurs
intégrés (les insider) mais aussi aux exclus (lesiders) d’effectuer avec succes les
transitions entre différents statuts. Et ensuiliés pn général, pour chercher a appréhender
le droit du travail en terme de régulation du mérdh travail, c’est-a-dire a considérer la
construction, I'orientation et I'application de deit comme I'un des moyens par lesquels
les Etats ou les systémes juridiques faconnerieitent les modes de fonctionnement des
marchés du travail.
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Dans cette perspective, le droit du travail estenigonnexion avec la législation et la
pratique relatives a la politique de I'emploi, ¢‘@sdire avec l'aptitude moyennant
I'activité normative a élever autant que possiblaiveau de I'emploi. En un mot, a élever
'employabilité de la main d’ceuvre actuelle ou poiedle. Confronté a cette mission, le
droit du travail a dQ subir la critique économigleeson paradigme normatif, car il jouerait
contre I'emploi mesuré au moindre taux d’occupatioritique tres corrosive dans la
mesure ou elle est moins conduite sur le registrd’efficacité économique pour des
finalités économiques, que sur le registre dei€affité économique pour des finalités
sociales.

Le décalage du terme efficacité est donc éviderdnsDla perspective de
'employabilité, la loi tend a étre congue moinsmeoe modéle de prescription pour
'action des parties (réglant les comportements migges), que comme un programme
normatif visant a certains objectifs, notammenticéé I'emploi. Parfois, la norme devient
«manifeste», déclaration solennelle par laquellgamvernement expose son programme
normatif et justifie sa position. C'est le cas @ali¢, de la loi Biagi, qui stipule dans son
premier article que «les dispositions de la loiptecent dans le champ des orientations
communautaires en matieére d’emploi et visent & angen le taux d’emploi».

L’évaluation de [efficacité extra-juridique deviende maniere plus ou moins
pertinente, la mesure de la rationalité de larltionnelle — a la fois en valeur (la valeur
étant la création d’emploi) et en finalité (selarpkerspective de rationalité instrumentale) —
dans la mesure on participe au processus de crédi@mploi. Comme cet objectif
requiere plus de souplesse et de calculabilité nsnadie rigidité d’indétermination, le
jugement d'efficacité conduit nécessairement a wubte processus, un processus
important de modification et de réajustement dut dho travail.

Ce réajustement concerne plusieurs des élémerssitotifs de la réglementation du travail:

- Du cobté structure formelle de la régle du droit tdavail, avec la remise en cause
notamment de la catégorie de I'impérativité ou’nhel€rogeabilité: car la norme est plus
efficace du point de vue économique si elle laissalestinataires libres de se dégager de
l'interdit.

- Du co6té structure substantielle de la régle, ase®iise en cause de 'orientation vers
des hauts niveaux de protection de salarié (dinunutie droit des salariés au nom de
I'emploi).

- Du coté fonctionnel, avec la remise en cause au dwitefficacité, des standards et des
clauses générales (loyauté, bonne foi, juste caas®n ou motif économiques etc.) qui
appellent le contréle du juge dans I'appréciatienallégitimité des actes du pouvoir de
direction de I'employeur et du licenciement pourtifnéconomique. Mais aussi leur
substitution avec des mécanismes incitatifs fonslds la rationalité calculatrice de
’'homo economicus, bien illustré par la doctrine @ting cost qui est au fond,
I'application au droit du travail de la régle majewe I'analyse économique du droit;
c’est-a-dire I'efficient breach of contract.

- Du c6té champ d'application de la réglementatiovecala remise en cause de la
référence exclusive aux salariats car, pour éficaeE AU SENS ECONOMIQUE, le
droit du travail doit mettre en concurrence levdileurs, pas seulement le travailleur
salarié mais AUSSI LES INDEPENDANTS.

- Du c6té nature des sources, avec le développengetd doft law dans les différents
domaines et dans les différentes acceptions (agleoné&ntation via code de conduite,
new gouvernance, méthode ouverte de coordinatmnke cache non pas l'impuissance
de I'Europe a agir dans le domaine social mais ptofondément, I'instrumentalisations
des politiques sociales au profit des objectifacitirels de réduction de la dépense
publique, d’austérité salariale e de flexibilitthdde marché du travail.

La notion d'efficacité a donc changé de registratei s’agit de mesurer, d’évaluer,
que les résultats économiques du dispositif juddigA ce propos, il nous semble que
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parler d’efficacité du droit du travail et parlee dexibilité du travail, c’est au fond la
méme chose. En fait, dans les dernieres années avons bien rassemblé sous I'étiquette
«flexibilité» les objectifs concernant, a la fdis,maximisation de I'efficacité économique
— organisationnelle du droit du travail au nom dmgératif de la compétitivité de
I'entreprise et la maximisation de I'efficacité-@omique — capacité de création d’emploi
du marché du travail au nom de I'employabilité. desix perspectives finalement se sont
croisées car le dernier est supposé étre condd@iorau renforcement de
I'adaptabilité/flexibilité de la main d’ceuvre.

Le droit du travail est donc I'ennemi du droit aavail? Il est Iégitime d’en douter.
La comparaison démontre qu’il n’'y a aucune cori@haentre indicateur de rigidité et
résultat mesuré en taux d’emploi. Il y a, en Eurajess pays qui ont une rigidité tres forte
en matiére de discipline des licenciements avedalesd’'occupation élevés et un degré
élevé de turn over dans le marché du travail. lidtdu Nord est un bon exemple, a la fois,
du taux d’occupation (trés proche a I'objectiveldsbonne) et de la mobilité du marché
selon les plus récentes analyses conduites daégitan de la Lombardie et du Veneto (ou
est en vigueur le fameux art. 18, St. Lav qui canada réintégration du salarié en cas de
licenciement illicite). La durée moyenne du contfattravail a durée déterminée est de 19
mois. La donnée se commente par elle-méme.

Quelle est alors la critique de l'efficacité écongue si hon le récurent trimitique du
droit du travail au nom de I'ordre spontané et lam@ux de coexistence des individus
dans le champ sociale et économique théorisé gapromie standard? En d’autres
termes, au lieu de nommer le marché au hom d'urtipe d’équité et de solidarité (ce qui
pourrait se faire qu’au nom d’'une finalité socialgécifique du gouvernement, ce que
'analyse économique du droit généralement rejejeedlisais, le dispositif de I'efficacité
pourrait le_normalisec’est dire lui permettre de se régler lui-mémefoomément a sa
nature de marché.

L’évaluation du droit du travail n’échappe donc asine critique de fond sur le
projet inscrit dans cette grammaire économiquéeafichcité. C'est-a-dire, la construction
d'un modele d'intelligibilité économique qui définit — pour rappeler la lecon
foucoltienne sur la rationalité gouvernementalepbiitique — un «tribunal économique
permanent» qui pourrait repérer les domaines gudonetionnent pas conformément a ce
gu'édite le modéle quant a la maniére dont il dimiictionner normalement, traduisent et
trahissent un exces d’intervention, un «trop gonees.

On est aux antipodes de l'idée d'un dialogue raisbfe entre droit et économie, un
dialogue qui engage un processus d’apprentissageaogue.

Il'y a quelques années, Pierre Legendre écrivais d@n ouvrage sur la question
dogmatique en Occident: «Parvenu au stade d'urieimentalisation pure et simple, le
droit se trouve écarté du champ de la pensée, pétre plus que technologie annexe au
service de l'efficienceultramoderne, c’est-a-dire pour n'étre plus, sdrformule des
juristes-sociologues, que régulatisociale».

Le droit du travail doit-il se résigner a ce destin
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De I'analyse économique a I'évaluation du droit
du travail. Quelques legcons d’'un programme de
recherche

par Joélle AFFICHARE™, Antoine LYON-CAEN?®, Stéphane VERNAE’

1.

1.1.

Les réductions imposées au droit du travail par
I'analyse économique du droit

Vers des évaluations réalistes du droit du tra  vail

L'intérét pour I'analyse économique du droit dwaiha été suscité, en France, par le
tir groupé de plusieurs rapports d’économistespgutaient, a partir des fondements de
'analyse économique du droit, un jugement criticue I'efficacité du droit du travalil
francais (Blanchard Tirole 2003) (Cahuc 2003) (@aktamarz 2004).

Simultanément, les travaux établissant des congmarai internationales de
performances au moyen d’indicateurs synthétiqueffichcité économique connaissaient
une large diffusion. Sous I'égide de la Banque nmladou de I'OCDE, ils visaient en
particulier & rendre compte des effets macroécomaesi de la protection de I'emploi.

L’analyse économique du droit du travail a le nerd’obliger les juristes a
s'intéresser aux effets des dispositifs juridigness du systeme qu’ils délimitent. L’accent
mis sur la performance ou lefficacité convie a ubealuation qu’on dira volontiers
externe, parce qu'elle prend appui sur des modesadennement et des catégories
analytiques exogenes au champ auquel elle estjappli

Mais les études francaises récentes d’analyse étqune du droit du travail, de
méme que les comparaisons de performances dessgsjéridiques, sont peu explicites
sur certaines étapes essentielles de I'évaluatiaquelle elles procédent. Appuyées sur un
outillage méthodologique supposé garantir leurnadité, médiatisées pour les conclusions
souvent iconoclastes auxqguelles elles aboutisgdieg sont peu explicites quant a leurs
hypothéses concernant la place qu’elles assignetitadt dans les modélisations.

Si I'on ne doit pas refuser a priori toute réductite situations complexes dans les
catégories de l'analyse économique, encore faudtildier comment s’opére cette
réduction, quelles conséquences elle a sur la @érepsion des dispositifs juridiques et de
leur fonctionnement, et par suite quelles sontitettes des recommandations qui peuvent
en étre tirées.

A Tlinitiative des responsables de [IInstitut Imetional Pour les Etudes
Comparative€® un programme de recherche a donc pris commetatiem centrale la

#25 Administrateur & I'Institut National de la Staiigte et des Etudes Economiques, Directrice de
I'Institut International Pour les Etudes ComparasiFrance).

226 professeur de droit du travail, 'Université P@isest Nanterre La Défense (France).
227 Doctorant, Université Paris Ouest Nanterre La Bgde(France).

228/ encadré.
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question de I'évaluation du droit du trav&il Cette question ouvre a des interrogations sur
le champ de l'évaluation, sur les buts assignégirait du travail, sur les voies par
lesquelles s’opere sa réalisation, sur les modekerdification des acteurs qui y sont
impliqués, sur les mesures auxquelles il peut dolge

Le programme de recherche s’est fixé comme obgectif

- de mettre en lumiére les prémisses et les outikr de@squels I'analyse économique
procéde a une évaluation du droit du travail;

- de montrer en quoi cette évaluation économique mgqute une série de dimensions
du droit du travail;

- de tracer des pistes pour des modes d’'évaluatipévifent de trop forts réductionnismes
et affichent un meilleur réalisme.

Du rapport de synthese (IIPEC 2008-1) et des nomsieecontributions auxquelles le
programme a donné lieu (IIPEC 2008-2), plusieuctules sont possibles. En particulier,
les chercheurs engagés dans le programme ont grogass le prolongement de leurs
travaux respectifs, des cadres conceptuels divaus gpprofondir la compréhension des
relations entre droit et éconorfite Le propos du présent article est plus limit&oksiste,

a partir d'une élucidation des prémisses de I'as®lgconomique appliquée au droit du
travail (Partie 1), a tracer des pistes vers deduétions réalistes du droit du travail (Partie

.

1.2. Les réductions imposées au droit du travail pa
'analyse économique du droit

Le programme s’est attaché a clarifier les hypahes les méthodes sur lesquelles
reposent les études économiques qui attribuenteglgs du marché du travail des effets

sur les performances économiques, et a faire djarkeurs conséquences pour
I'évaluation & laquelle elles prétendent.

Les travaux qui mettent en cause les régles du dudiravail francais puisent a deux
sources principales: des modélisations microécomoesi du marché du travail, et les
comparaisons internationales des législations deegtion de I'emploi. Les conceptions,
implicites ou explicites, des régles et de leurcaffité dans les analyses micro- et
macroéconomiques sont au cceur du sujet.

1.3. Des modeles pour un marché du travail flexible

L'analyse économique du droit du travail prend appur les modélisations du
marché du travail développées dans les annéesnsgmidix par Mortensen et Pissarides
(Mortensen Pissarides 1999) (Pissarides 2000).

Ces modeles dynamiques qui retracent les apparienerire offre et demande
d’emploi ont renouvelé I'analyse économique du rérdu travail dans un contexte de

229 Ce programme a été élaboré en réponse a l'apgebjats lancé en 2005 par la DARES
(Direction de l'animation de la recherche, des étudt des statistiques du ministére chargé de
'Emploi.

20 Un ouvrage collectif présentant la pluralité des aeadres d’analyse est en préparation:
L'évaluation du droit du travail: la pluralité desadres d’analyseAffichard J. et Lyon-Caen A.,
eds., Dalloz, 2009. Certains articles ont déjgétdiés dans (Lyon-Caen Perulli 2008).
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progrés technologique (IIPEC 200831) Ce sont les modeles de I'ére de la flexibilitg. |
la décrivent, la promeuvent et en font finalememtclef unique de la résorption du
chémage.

Le marché du travail n'est pas traité comme un h@&rconcurrentiel; le taux de
salaire reléve d'une autre logique que celle das pjustant I'offre et la demande
d’emploi. Le chémage ne s’explique plus par un da#ibre entre I'offre et la demande,
mais par l'insuffisance de la création d’empt&ispar le temps que mettent les chdmeurs a
trouver un emploi, et par le temps que mettenteleseprises a pourvoir les emplois
vacants. Le taux de chdbmage devrait tendre vers siélles obstacles ne s’élevaient a la
concurrence et a linnovation qui déterminent l|aéation d’emploi, et si les
réglementations ne ralentissaient la prise d’empéwiles chémeurs et ne décourageaient
les employeurs de recruter.

Dans cette formalisation, des «fonctions de valeunsdélisent les comportements
des acteurs suivant des hypothéses conformes [étai¢ micro-€conomique dans un
univers concurrentiel, avec prise en compte ddsipations: les comportements résultent
d’optimisations inter temporelles de zéro a l'infiwec égalisation de tous les rendements.

Les préconisations des auteurs qui se référens anoeléles ne peuvent que prendre
la forme d'incitations monétaires qui internalisgrtes externalités négatives et rétabliront
la situation optimale qu’aurait produite le fonciement efficace du marché. Articulées
sur la structure des modeles, elles ne sont quewabetypes: celles qui visent a accroitre le
volume des flux de passage vers I'emploi, et cejleésvisent a réduire le temps nécessaire
pour trouver ou pourvoir un empfdi

Le fait que des limitations & la concurrence et fan protection de I'emploi jouent
a I'encontre de ces deux objectifs fait partie biggotheses des modéles: la condition de
libre entrée sur le marché du travail est nécessairx calculs d’optimisation des
travailleurs, I'indemnisation du chémage intervielans la fonction de valeur associée au
fait d’étre au chdmage, les colts anticipés desndiements sont intégrés dans les
décisions de recrutement des employeurs (1.4). iDdgateurs pour des systemes
juridiques en concurrence.

Si les travaux théoriques n’établissent pas lextstfe la protection de I'emploi sur le
solde net des flux, et donc sur le volume du ché@nkgdémonstration en est attendue des
comparaisons internationales de performances daamsgs juridiqgues. Sont mobilisés les
indicateurs élaborés dans le cadre du programmegt®isiness de la Banque mondiale,

%1 | es observations qui suivent sont fondées sur cwmwtribution orale d’O. Favereau au
programme.

232 | a destruction d’emplois résulte de chocs de prodté externes. Les politiques de protection
de I'emploi peuvent retarder les suppressions dleimauxquelles procéderaient les entreprises en
cas de baisse de productivité, et donc diminuefllesde sortie vers le chdmage. Mais en freinant
les capacités d’'adaptation des entreprises, ellesstipposées indirectement ralentir les créations
d’emploi.

233 |es travaux de Mortensen et Pissarides sont dités (Blanchard Tirole 2003) et (Cahuc 2003).
Cahuc et Kramarz ne mentionnent pas leurs sounéesifjues, mais il est intéressant de relever que
les trois chapitres de propositions visant a medtreplace une «sécurité sociale professionnelle»
correspondent exactement aux trois variables eaplies du chdmage dans ces modéles: favoriser
les créations d’emplois (en supprimant les barsi@&d’entrée que constituent les réglementations
des professions, chap. 3), inciter les chémeunseadpe un emploi (en réformant le service public
de I'emploi, chap. 2), inciter les employeurs aruéer (en créant un contrat unique, chap. 4) (Cahuc
Kramarz 2004).
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qui s’'intéressent aux effets macroéconomiques geolgction de 'emploi salarié, et ceux
de 'ODCE, qui mettent en relation la réglementatielative a la protection de I'emploi
avec la performance du marché du travail mesurédeptaux de chdmage ou le taux
d’emploi (Kirat 2005) (Botero Djankov La Porta La@pPe-Silanes Shleifer 2004) (OCDE
1999, 2002, 2004).

Les mauvais résultats obtenus par la France danslagssements sont généralement
invoqués comme l'une des principales «évidencedramps» fondant les critiques de la
rigidité de notre réglementatioh Sans se soucier des problémes conceptuels et
méthodologiques que soulévent ces comparaisonsédesomistes qui les invoquent
«pensent cependant que la classification des pysegs indices reflete en gros la réalité»
(Blanchard Tirole 2003).

Nous montrerons plus loin que le caractére gloles iehdicateurs construits pour
appréhender la réglementation du marché du trawaildispense pas d'une réflexion
critique sur les conceptions implicites de I'effita des régles sur lesquelles ils reposent.

Nous nous attacherons donc maintenant a élucidecdaceptions des agents, des
emplois et des regles incluses dans les modélisagdbles indicateurs qui viennent d’étre
présentés, conceptions qui tracent les limitesagisitions évaluatives de I'économie du
droit du travail.

1.4. Des agents optimisateurs omniscients

La figuration des agents, travailleurs, chémeurgmmyployeurs, comme des individus
dotés d’'une rationalité parfaite et d’'une durée vike infinie gu’ils transforment en
trajectoires optimales de maximisation de leuitétib plusieurs conséquences.

Tout d’abord, les modeles postulent une symétriapa entre I'individu-entreprise
et l'individu-salarié. lls occultent le fait que toit du travail n'’a de sens que dans un
univers marqué par une asymétrie fondamentale ensalarié et 'employeur, le contrat
de travail faisant naitre un rapport de subordimajtiridique.

L’action collective, dimension inhérente & I'orgsation des rapports professionnels,
est envisagée au regard d’'un arbitrage individugltéressé de chacun des salariés.

L'entreprise, considérée comme un individu ratidnmiest pas envisagée comme un
ensemble de contrats tel qu’il apparait dans déguparties de la littérature économique
orthodoxe, moins encore comme un mode de coordmabnt |'efficacité propre pourrait
étre évaluée.

L’hypothése selon laquelle les acteurs sont destageationnels opérant des
optimisations inter temporelles a une autre coresdécgl Pour faciliter les comportements
optimisateurs des agents — individus comme entnepire —, il est nécessaire de stabiliser
le cadre de leurs choix parmi des plans optioni@dsi suppose, comme on le développera

234 Plus récemment, 'OCDE a publié une étude surdéssance et les inégalités (OCDE 2008).
Dans un contexte général d’aggravation des inégatie revenus et de la pauvreté, la France est
I'un des cing pays de 'OCDE ou les inégalités eléenus et la pauvreté ont baissé durant les vingt
derniéres années, surprenant résultat que I'‘étadate «aux changements du marché du travail».
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1.5

ci-dessous, que I'énoncé d’'une régle ne soulévareuquestion d’interprétation. Ainsi le
souci de «sécurité juridique» est-il inclus darsshgpothéses du modé&fa.

Un «emploi sans qualités»

L’assimilation de l'objectif d’'emploi a un objectifumérique exprimé en terme de
taux de chémage, taux d'activité ou taux d’emplmnnu a un moment donné, est
cohérente avec la modélisation qui vient d’étreritcdans laquelle 'emploi est réduit a
un seul poste de travafl

L'évaluation de l'efficacité d'une mesure a partilun tel indicateur est depuis
longtemps sujette a critique, par exemple lorsgsiédgit de piloter les dispositifs de
formation (Viney 1983) (Affichard 1985). S'agissapius particulierement du régime de
I'emploi tel gu'il est faconné par la Iégislation travail et les conventions collectives, ce
type d'indicateur laisse de c6té des qualités ¢iedes de I'emploi qui devraient étre
prises en compte par I'évaluation (Martelloni Sa2088).

Cette grave omission concerne d’abord le statutedeploi. L’histoire du droit du
travail en faisant émerger la notion de statutranpede détacher I'emploi du travail. Une
liaison a été ainsi établie entre la protectionoesé&e au travailleur mis a I'écart de la
brutalité du marché, et I'état de subordinationsdaquel le place le contrat de travail.

Certes, cette liaison a été maintes fois remisearse a l'occasion de réformes
menées au nom de I'exigence de flexibilité. Le tddni travail accorde aujourd’hui une
place non négligeable a des formes particulieresnploi ou a des formes de mise au
travail concurrentes. Mais les propositions acéselbe réforme du droit du travail
s'attaquent au contrat de travail de droit comnitmparaissant ne mettre en question que
les conditions du licenciement, c’est une intertimgasur le statut, le contenu ou la
«qualité» de 'emploi que soulévent les programdiésaluation. Le statut de I'emploi est
un paramétre d'évaluation du droit du travail gelisaurait étre négligé, notamment lors de
I'appréciation des termes de I'échange promis ééaliser (Centre d’Etudes de I'Emploi
2006) (Sachs 2008).

Au dela du statut, d’autres éléments concouraméaifier la qualité de I'emploi ne
sont pas retenus comme pertinents pour I'évaluafRourtant, il faut rappeler que la
flexicurité, dans sa conception compléte et plubiaeuse, vise a réduire la segmentation
et promouvoir des emplois de meilleure qualitégaeinclut d’autres dimensions telles
gue le niveau de rémunération, la classificaties,donditions de travail, etc.

On objectera que dans les critiques adresséesadtuddr travail, les auteurs ne se
privent pas de dénoncer les effets «dualistes» cadspdes régimes de protection de
'emploi. lls préconisent la suppression d'un grandmbre de réglementations qui
constituent en effet des barrieres a I'entrée danwines professions, au motif que leurs
effets en termes de protection des consommateussmiepas établis. Les effets possibles
de cette déréglementation sont appréciés en tedmeaséation indifférenciée d’emplois
(un emploi créé égale un chémeur en moins) et tsdaes prix, sans que jamais retour
ne soit fait sur les qualités desdits emplois.

2% En revanche, le modeéle intégre lincertitude theéa aux conséquences des «chocs de
productivité» générateurs de destructions d’emplois

2% Sj on léve cette hypothése, on le fait de telletesgue la gestion de I'entreprise reste
décentralisable au niveau de chaque poste deltravai
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1.6. Une conception mécaniste des effets de laregl e
de droit

Plus obscure peut-étre encore, parce que tapiesau des prémisses de l'analyse
économique, est la conception de la régle de dupitaquelle sont batis les raisonnements.
L'un des apports du programme est de mettre enéhamres simplifications opérées par
cette conception.

1.7. Des régles réduites a un ensemble de prix

Dans les modeles du marché du travail, les régedrait n’apparaissent pas en tant
que telles; elles sont figurées a travers des (iications de) prix ou colts. Si une regle ne
modifie aucun prix ni aucun codt, elle est iniritgllle. Ainsi la discipline économique,
dans sa version standard, force-t-elle le droit fiattirer dans sa sphere d’intelligibilité.

Il n’est certainement pas completement erroné e feansiter I'effet des régles de
droit par les modifications de prix relatifs, maiscore faudrait-il ne pas se limiter a ce
seul canal. Si I'on s’en tient & cette réductidéaction correctrice ne peut que prendre la
forme d’incitations monétaires destinées a intésaalles externalités négatives et a
rétablir la situation optimale qu’aurait produitflenctionnement efficace du marché. Un
systéme de prix et de colts présente de surcaviritage de réduire les incertitudes, en
particulier celles qui découlent de linterventiofun juge, et de faciliter les calculs

d’optimisation.

Sous ces hypothéses, la protection de I'emplonésessairement plus efficace si elle
est assurée sous forme monétaire, par la diswibuiallocations de chémage et la
taxation des licenciements, plutét que par I'olilma de reclassement ou le contréle,
judiciaire ou administratif, de la justification luenciement pour motif économique.

1.8. Les regles comme de pures contraintes
s'imposant aux agents

Les analyses économiques du droit du travail opposelontiers le procédé de
l'incitation a la «régulation juridique» qui impogerespect des obligations fixées par les
norme$®’. Cette conception de la régulation juridique sigepde réduire le systéme de
droit positif & un ensemble de prescriptions oeriittions d’adopter telle ou telle
conduite, qualifiant les actions humaines selomdgle binaire du licite et de lillicite. Elle
conduit a qualifier de «contournement» de la réglé comportement non conforme au but
présumé de la regle.

Cette représentation déontique et «impérativité»dchit, dominante en économie
standard et courante dans la pensée juridique, phlasieurs aspects essentiels dans une
perspective d’évaluation. On reviendra, ci-aprés,c® qui touche a l'interprétation des
régles — notamment par le juge — et aux voies aféettivité du droit. Relevons déja ici
gue concevoir le droit comme un ensemble de conégiméconnait le fait que les regles
offrent aux acteurs des facultés d’agir.

Selon une théorisation «réaliste», la normativitddjque a vocation a servir de
référence pour déterminer comment les choses dodtendu point de vue du systéme de
droit en vigueur et pour en tirer des conséquentzes I'ordre de la décision ou du

%37 Cette opposition est d’autant moins fondée quedispositif incitatif est nécessairement agencé
par des régles légales, réglementaires ou convereties.
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1.9.

reglement de différends. C’est dans cette fonai®@rmodéles» que les significations des
énoncés juridiques réputés normatifs et les réghgsitées a la jurisprudence composent
des dispositifs juridiques et, au-dela, constituegntadre pour les actions. Ce cadre offre
des ressources pour I'action en méme temps qgafiehte (Jeammaud 1990).

Des régles sans apprentissage

Si la modélisation économique intégre, dans saésemtation du monde, une part
d’incertitude, il n’en est que plus remarquablendeer qu’elle est sans apprentissage.

Les économistes institutionnalistes ou conventibsies qui ont participé au
programme mettent en lumiere le fait que le drait ene technique d'apprentissage
collectif dans un monde incertain. O. Favereautsa&nssi livré & une exploration
systématique de la conception de la régle de dawis les théories économiques standards
et non standards (Favereau 2008).

Il montre que les jugements d’efficacité differeadicalement selon que I'on place la
regle dans un environnement ou sont pris en comdese phénomenes d’apprentissage
collectif, ou dans un environnement ou l'on n'erenti pas compte. Dans des
environnements a apprentissage collectif, les é¢#sad’adaptation des entreprises sont
autorisées, voire favorisées par des mesures decpom de I'emploi qui peuvent devenir
des stimulants a la négociation et a I'innovation.

1.10. Des régles sans lien avec d’autres régles

La modélisation microéconomique traque les effetstducture et poursuit sa quéte
des «effets purs» des variables explicatives. atte lignée, 'analyse économique du
droit vise & mesurer les effets purs d’'une réglgppesée isolable de son contexte et
notamment de tout lien avec d’autres regles, gpbsp d’'une compréhension systémique
des effets des regles.

Parmi les travaux du programme qui se sont paidi@rhent attachés a cette
question, on citera I'analyse du «modéle danoigsemtée par K. Nielsen (Nielsen 2008).
Elle montre que I'évaluation de l'efficacité de réglementation danoise en matiére de
licenciement ne peut ignorer le dispositif de fatioracontinue, dispositif trés articulé, trés
colteux et fortement développé ces derniéres ars@es la pression des organisations
syndicales.

Quant aux indicateurs d'efficacité de la réglemtmma mobilisés pour les
comparaisons internationales, ils ont bien l'andbitde fournir une vision globale des
performances de systemes juridiques et afficheet ambition synthétique de mesure
d’effets combinés. Mais I'application d’'une méthaaidforme a des systémes juridiques
de traditions différentes est génératrice de biaisI'absence de travail monographique
approfondi visant a définir les acteurs, les ingtins et les étapes procédurales pertinents,
il est extrémement délicat de délimiter les from$du champ de la comparaison, par
exemple lorsqu’il s'agit de décrire et évaluer flegles relatives a la rupture du contrat de
travail (Dalmasso 2008).

Comparant les modes d'évaluation des politiquesaks dans plusieurs pays,
L. Thévenot adopte une perspective différente,giatét la diversité des constructions
politigues des communautés, des biens communs spiitymis en valeur et des capacités
gu'y engagent les acteurs. Il montre ainsi lestésdes évaluations externes qui ne prétent
pas une attention suffisante aux dispositifs dasguels sont mises en ceuvre les politiques
sociales, et qui s'éloignent trop des évaluatiamsqaelles procédent les acteurs eux-
mémes (Thévenot 2008-2).
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1.11. Des réegles au but unique

Question canonique pour les spécialistes de I'étln, I'explicitation des objectifs
des dispositifs sur lesquels va porter le jugereshen principe un préalable a la définition
des indicateurs permettant d’apprécier les résultat

En droit, la question connait une particuliére gguiéployée dans I'argumentation
des juges appelés a se prononcer sur la ratiomflitee mesure, c’est-a-dire a apprécier
'adéquation des moyens mis en ceuvre au regardutvid® (v. a propos du contréle de
constitutionalité Dahan 2008).

Peu soucieuse de cette complexité, I'analyse éciguemdu droit du travail est
réductrice a cet égard. Dans sa visée évaluatille, apére le plus souvent une
simplification abusive des buts du droit. Ainsi dgi€ahuc Kramarz 2004) I'objectif du
droit du travail est-il ramené & un «rdle de protecdes personnes les plus fragifé®»
suffit ensuite de montrer que cet objectif suppodgst pas atteint pour démontrer
l'ineffectivité — plutét que l'inefficacité — de llegle.

1.12. Des régles sans juges

A tout droit substantiel correspond en principe dnoit d’accés aux tribunaux.
Pourtant, I'analyse économique du droit au mieuxoig les juges, au pis les met en
accusation.

La mise a I'écart des juges repose tout d’aborduserreprésentation particuliere du
droit, vu comme un complexe d’énoncés. Cette réaluste conjugue avec une conception
performative du droit qui ne laisse aucune placeaatentieux dans la réalisation du droit.

Ainsi l'indicateur synthétique de protection dentigloi (LPE) de I'OCDE est-il
élaboré a partir de données purement textuellespesidération de sources formelles et
dans lindifférence a la contribution des tribunauba réalisation effective de la protection
de I'emploi: on suppose que ce qui est écrit esfut@st mis en ceuvre (Kirat 2006). Quant
aux indicateurs du programme Doing Business dedagBe mondiale, ils excluent les
juges d'une fagon différente bien que non moinsicedd, puisqu’ils sont établis en
référence a une situation de reglement des diffisrepar «un tiers arbitre, non
professionnel du droit, & colt nul et sans formaéib® juridique» (IIPEC 2008-1).

C’est aussi une forte aversion pour I'insécurité €grait peser I'immixtion judiciaire
dans les choix des agents et de leur aptitude ipatice qui explique le procés
régulierement fait aux juges. En France, cette raiseaccusation a trouvé un écho, de
courte durée, dans les dispositions du Contrat eltass embauches (CNE) destinées a
faciliter la rupture du contrat de travail dans pegites entreprises, qui instauraient une
période longue pendant laquelle 'employeur pouliaéncier sans fournir de motifs du
licenciement (Pasquier 2008).

Pourtant, en faisant le silence sur les reglesegaadrent la rupture du contrat de
travail, la loi a laissé s'appliquer a cette rupties régles générales du droit des contrats,
laissant une large marge d’interprétation aux ju@@siomard Serverin 2007). Ainsi le

%8 Quand ne lui sont pas prétés des objectifs indlesa «Dans les faits, les régles trés

contraignantes en matiére de restriction des esplalurée limitée, de licenciements économiques
et de licenciements collectifs sont trés peu apgksg. En réalitéput se passe commel'sihnsemble
du systéme de protection de I'emploi était orgapmédr qu’il en soit ainsi.» (Cahuc Kramarz 2004).
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contentieux du CNE aurait-il pu marquer «le ren@aueu contentieux de la rupture, le
grand retour du juge sur la scéne du contrat» QIRB08-1).

La dévalorisation de l'activité des juges dansdlgse économique, voire sa mise en
accusation, ne tiennent pas seulement aux marggsrgrétation qu’ouvrent les textes. Si
les économistes invoquent le contentieux comme ceoyrincipale d'instabilité et
d’'insécurité, c’est qu'ils postulent que les jugéagissent pas de facon conforme a la
rationalité supposée des acteurs économiques.ustparticulierement des employeurs.
Dans les contréles qu'ils exercent sur les moti#dicknciement, les juges ne seraient pas
aptes a évaluer les choix économiques des emphkaykeupertinence, la raisonnabilité de
ses décisions. Leur immixtion dans les décisiors etaployeurs conduirait ainsi a des
situations sous-optimales. C’est donc la possibitiéme de donner un sens a I'action en
justice dans les modéles économiques qui est estigng€Sachs 2005).

Pourtant, le droit du travail n’est pas hermétiglams ses propres catégories aux
justifications économiques (Perulli 2008). Il eikdeurs notable qu’en dehors du droit du
travail, la prise en compte de I'emploi est, bieregcore timidement, encouragée par le
droit commercial, notamment par le biais de réglescédurales invitant les organes
sociaux a délibérer sur les conséquences sociallesis décisions (Vernac 2008).

La discussion contentieuse est un espace d'appicécide la qualité d’'une décision
susceptible d'intégrer une pluralité de justifioas (Leader 2004) (Leader 2005) (Perulli
2006) (Lyon-Caen 2006). La jurisprudence de la Glaucassation relative au contréle du
motif économique de licenciement témoigne de ldigude ces débats. La protection de
'emploi est ainsi intégrée dans l'espace pluralides justifications d’'une décision de
licenciement.

La capacité des juges a comprendre le raisonnem@rbéconomique sans s’y
laisser enfermer est parfaitement illustrée paartét de la Cour d’appel de Paris. Celle-ci
dans un méme mouvement fait écho a l'incertituderdsultats des modeles économiques,
en considérant que «dans la lutte contre le chémagerotection des salariés dans leur
emploi semble étre un moyen au moins aussi pettigea les facilités données aux
employeurs pour les licenciéf$ et formule une critique que nous faisons nétre en
ajoutant «qu'il est pour le moins paradoxal d’emeger les embauches en facilitant les
licenciements%®.

Vers des évaluations réalistes du droit du trava il

Trois pistes méritent d’étre empruntées, qui l@rsxclure se combinent.

Les visées du droit du travail

Au lieu d’'une quéte, en général vaine, de la fidalinique d’'une régle ou d'un
dispositif, il y a lieu d’introduire la pluralitéedleurs visées. Ainsi, comme le montre sans
peine I'étude des dispositifs antidiscriminatoirely, conjuguent plusieurs visées. A un
autre haut degré de généralité, se mélent unectimiedes agents contre leurs propres
préjugés et une protection de la dignité de laquers: efficacité du marché et garantie des
droits fondamentaux se croisent (Lyon-Caen et LoRi@04) (De Schutter 2006). Quand,

239 | es modéles sont ambigus en ce qui concerne fets efes mesures de protection de I'emploi
sur les destructions d’emplois.

20 CA Paris, 6 juillet 2007, n°06/04806.
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poursuivant plus minutieusement I'examen des digfgantidiscriminatoires, on en vient

a envisager la lutte contre les discriminationsraales, ou si I'on préfere la surveillance
des mesures qui ont un effet discriminatoire, otégouvre une composition complexe
entre la promotion de I'égalité entre les personaeda préoccupation de préserver
I'efficacité des organisations productives.

Quand bien méme on pourrait imaginer que telle ale tregle a une ambition
singuliére, le seul fait qu’elle s'insére dans wmtexte normatif plus ample rend illusoire
une prétention de I'évaluer, de maniére isoléecensidération de sa seule ambition
singuliere.

Pluralités des visées: I'expression n'est pas saogjuer d’autres formules qui ont
cours dans des travaux d’historiens ou de juridtesavail, qui font état de 'ambivalence
du droit, ou de la pluralité de ses finalités, oware de la diversité de ses fonctions.
L'expression retenue a comme avantage d’éviterréteptrop facilement au jurislateur
(Parlement, gouvernement, juges) une rationalgéumentale et d'éviter les réductions
fonctionnalistes que suggerent les termes de tinetide fonction.

Si pluralité de visées il y a, elles se combineand les dispositifs, et les
combinaisons peuvent étre plus ou moins stablesbestes. Sans doute faut-il rechercher
dans la solidité de certaines compositions engéed les raisons d’une litigiosité faible.
En tout cas, comme y invitent certains travaux chg@amme, I'hypothése vaudrait d'étre
élaborée puis testée d'un lien entre solidité degugaisons de visées et litigiosité.

L’outillage des regles

Pour évaluer le droit du travail, et le droit emé@eal, il faut prendre congé d’'une
représentation des regles comme des contraintesebées ne sont pas nécessairement des
commandements (Jeammaud 1993), des prescriptionscoteluite. Parfois, elles
reconnaissent une capacité d'action, habilitentcdoentreprendre, conferent une faculté.
Parfois, elles désignent, définissent, qualifigsihsi en va-t-il d’une regle qui viendrait a
définir ce qu’est le travail salarié ou encore o&est la subordination, dans laquelle on se
plait & trouver, en général, le critere du trasalhrié.

Regarder une regle juridigue comme une contrairitsst encore supposer gu'elle
produit des effets par sa seule existence. Orp&ggnce I'atteste, une regle juridique ne
produit rien par elle-méme. Les voies de réalisatilu droit requierent une attention
particuliere, comme on le verra un peu plus loin.

Ces observations sur I'objet divers des regles,laurécessité de s’éloigner d’'une

vision trop impérativiste des regles, invitent ém de compte a prendre au sérieux la
variété technologique du droit.

C’est a ce prix seulement que peuvent étre corgsigermes d’'une comparaison.
Comme le montrent certains travaux du programme,clemparaisons portant sur les
contestations des licenciements ne peuvent étrepgisies sans que soient pris en compte
la diversité des procédures qui y conduisent (Dssm&008) ou encore les engagements
qui les précedent a charge des employeurs ou gjgidieent. La variété technologique du
droit doit constamment guider la comparaison evaléation, car elle signale bien
linterdépendance entre les regles et les disf®sitondition méme pour accéder a
I'intelligibilité des actions qui se déploient ddesr ombre.
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2.3.

Les voies de réalisation

Si une regle est un modele pour I'action (Jeammb@@0), comment le modele
normatif se concrétise-t-iI? C’est cette questimseatielle que certains travaux du
programme ont cherché a éclairer.

L'analyse économique du droit, dans sa versiorida giffusée, rejoint une forme de
dogmatisme répandue chez les juristes en retementenception performative du droit.
L’énonciation se suffirait a elle-méme. La violatide la régle serait synonyme de son
inefficacité. Pourtant, la possibilité de I'enfrdie constitue un élément méme de la
juridicité d'une regle. L’altérité qui marque lepgort du droit au monde — si on accepte ce
raccourci — est une condition pour que le droit soncevable et congu (Stavo-Debauge
2008) (Porta 2008).

Il faut donc considérer cette altérité comme urigece et non comme un probleme
dramatique. Pour dire les choses dans une languarde, I'écart entre le droit et le fait ne
doit pas décontenancer; il doit étre compris. Paaurfaire, il faut se déprendre de la
présentation classique de la réalisation du droihroe une opération d’application,
opération simple, inscrite dans le jeu de la caomiga La réalisation passe par des
dispositifs aptes a traduire, dans les actions raéhes exigences normatives.

Par la, apparait I'importance des procédures, désanismes, des moyens qui
préparent les personnes a l'observation des réglesvenot 2008). Ainsi en va-t-il de
I'exercice d’un droit, aurait-il pour consistanceeuiberté de choix, une aire d’autonomie.
Les droits fondamentaux sont terrain d’électioncds dispositifs destinés a en assurer la
jouissance (Lyon-Caen Lockiec 2004). Le droit dmtidminatoire est sans doute le
domaine ou se repérent aujourd’hui avec une gramnclesse des procédures et
mécanismes de vigilance permanente et de promaléoma réflexivité des personnes
(Stavo-Debauge 2008) (Vernac 2008).

Une interrogation demeure néanmoins. Si la contesteen justice d'un droit
constitue un élément de son identification, qupliece faut-il reconnaitre aux actions en
justice dans la réalisation du droit du travail?eUrace cardinale ou une place parmi une
gamme de médiations? Les travaux de ce programésement a ce sujet des points de
vue nuancés.
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Droit du travail et protection de la concurrence:
guelgues notes sur une relation conflictuelle

par Adoracion Guaman Hernandéz

Introduction

L’interaction entre le droit du travail et la proten de la concurrence dans le marché
des biens et des services se met en évidence dloua travers deux phénomenes
juridiques clairement liés. D’un c6té, au niveamoaunautaire et depuis la fin des années
80, la Cour de Justice des Communautés Européemnégaluée a de nombreuses
occasions, les normes nationales du travail, erpoemant les conventions collectives, a la
lumiére du droit de la concurrence et des libedgirculation économiques. D’un autre,
au niveau étatique, cette liaison conflictuellerena régulation du marché et le droit du
travail s’est manifestée en deux étapes. En preiiger, les différents organismes
administratives et prétoriens chargées du conttélia concurrence au niveau étatique ont
appliqué les normes de la concurrence aux syndatat®nventions collectives. Tandis
gu'en France ou en Allemagne ce phénoméne dateadledes 90, I'Espagne est un
exemple particulierement récent de cette actiosqué la Commission Nationale de la
Concurrence espagnole a décidé de soumettre a @auison toutes les conventions
collectives pour évaluer sa compatibilité avec ¢th de Protection de la Concurrence (Loi
15/2007). A ce moment la, cet organisme administeajualifié diverses conventions
collectives comme des ententes, en imposant sascficonomiques aux syndicats (v. gr.
Résolution Expt. 607/06, soins a domicile). Donwe mouvelle voie de contrble pour les
actions des syndicats est bien ouverte dans Sgagnol.

En deuxiéme lieu, et dérivé du phénomene antérgams quelques pays, comme la
Suéde, le Danemark ou la Finlande, les normes deoteurrence ont introduit des
dispositions diverses pour articuler la relatiortr&@nes conventions collectives et la
protection de la concurrence dans le marché dessbé¢ services. Dans ce «modele
nordique», on trouve des exceptions qui limiterdpplication des normes de la
concurrence a des accords entre employeurs efillgavs qui reglent les salaires ou les
conditions du travail. Ces deux phénomenes illastome réalité aussi vieille que le droit
du travail; celle de sa relation conflictuelle edrppanentente avec la protection de la
concurrence dans le marché des biens et des serllionac, il est évident que l'interaction
observée, cette couple problématique, représensxemple clair d’'unes des questions les
plus débattues a partir de la naissance méme dt dirdravail, celle des rapports de
I'’économique et du social. Dans le plan juridiqoes rapports montrent I'interférence
entre des droits spécialisés. D’'un coté, on trdasenormes dirigées a la protection de la
concurrence dans le marché des biens et des ser@oecomprenant le droit antitrust
stricto sensu et les libertés de circulation. litfeemarquer que ce concept de «protection
de la concurrence», comme notion qui posséde alifairun caractére ambivalent et
large, a mi-chemin entre la vaste notion de «dtoitnarché» et celle trés étroite de «droit
de la concurrence», est particulierement utile fétude des rapports mentionnés.

L'autre part du binbme est composée par des nogme®glent le marché du travail,
d’'origine légale ou conventionnelle, mais spéciaetnces dernieres. En effet, réalisant
une étude jurisprudentielle comparée, on infere tafpidement que I'action collective et
plus particulierement les conventions collectivestgar excellence le lieu d'interaction

241 professeur de droit du travail, I'Université delarae (Espagne).
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entre le droit du travail et la régulation du mac@ar, méme si la fonction de la gréve et
de la négociation collective s’éloigne de la voéone contrbler le marché des biens et
services, les conventions collectives sont un accpassé entre plusieurs acteurs
économiques et syndicats. Accord qui €limine lasiiiiété d'utiliser les conditions de
travail comme facteur compétitif.

Avec ces précisions et en ciblant cette contrilbusar une question trés concrete,
jusqu’ou la protection de la concurrence et desrids économiques dans le marché peut
imposer des changements dans la régulation dasonslalu travail, ces pages sont une
contribution a la réflexion plus générale des ratgpentre I'économie et du social.

1. La relation entre les deux branches du droit: d e
la tradition juridique américaine a la
jurisprudence de la Cour de Justice des
Communautés Européennes

L’exemple américain nous offre un lieu privilégieyp observer la naissance de cette
liaison conflictuelle entre la protection de la comence et les actions syndicales, en
comprenant les conventions collectives. Aux Etatssles premiéres applications claires
des normes de la concurrence, la Sherman Act d& 883 conventions collectives et aux
actions syndicales se sont produites depuis lasaiai® méme de la réglementation
antitrust. Au méme temps, la tradition juridique éiitaine contienne I'articulation
normative la plus ancienne entre les normes derawrence et I'action syndicale. Cette
expérience ameéricaine est 'exemple parfait poumnpmrendre I'état de la question dans le
domaine du droit communautaire. Dans la CommunBut®épéenne, comme aux Etats-
Unis, la création du droit du marché a précédéledéveloppement d’'un droit du travail
commun pour tous les Etats membres comme la reissamee, dans le Traité, des droits
fondamentaux a la liberté syndicale et a la négiociaollective. Deux objectifs qui sont,
aujourd’hui, encore inachevés.

L'analyse de la jurisprudence de la Cour de Jugtitapplication de ces deux piliers
du marché intérieur, ce «Droit constitutionnel émoigue communautaire», montre
comment les frictions se produisent en deux sphéfes coté, entre la régulation du
marché des biens et des services (voir, libertédrdelation et droit de la concurrence) et
normes étatiques qui reglent les relations du iad@ l'autre, un affrontement se produit
entre «Droit constitutionnel économique communaetaiet I'action syndicale et les
conventions collectives. Dans le premier cas, d yne opposition entre I'exercice de la
compétence normative national en matiére sociala ebnstruction du marché intérieur.
La jurisprudence de la Cour prouve comment la marggpréciation dont les Etats
membres disposent en matiere de politique socialeive pas a constituer une exception
sociale capable d'éviter que la réalisation desriés de circulation économiques provoque
soit I'élimination soit I'inapplication de certais@éormes nationales du droit du travail.

Pendant des années, a la lumiére des libertésrcdation, la Cour de Justice a
évalué diverses normes nationales de régulatiotmadhail. Entre autres, l'interdiction de
travailler le dimanche, présent dans le code drwatrdelge ou francgais (CJE, Conforama,
28 février 1991, aff. C 312/89; CJE, Marchandisg février 1991, aff. C-332/89); la loi
belge de réglementation des activités de placedentavailleurs. (CJE Van Wesemael,
18 de janvier 1979, aff.110 et 111/78); plusieursmes nationales sur les entreprises de
travail temporaire (v. gr. CJE Webb, 17 décembi@1aff. 279/80; CJE Commission des
Communautés Européennes contre République Féditdiemagne, de 25 octobre 2001,
aff. C-493/99M; CJE Commission des Communautés fasones contre République
Italienne, de 7 février 2002, aff. C-279/00, CJETe 11 janvier 2007, aff. C-208/05) ou,
la loi grecque qui imposait la relation du travadlur la réalisation d’'une certaine activité
(CJE Syndesmos, de 5 juin 1997, C-398/95).
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Toutes ces réglementations furent I'expressioradmimpétence nationale en matiere
sociale mais, sauf la réglementation des horagléss ont toutes été modifiées a cause de
leur incompatibilité avec la création du marchérirgtur.

En outre, la réalisation de la liberté de prestaties services a remis en question
'application des normes du travail aux travaileulétachés pendant une prestation
transnationale des services. En effet, I'applicatie cette liberté a transformé la diversité
existante entre les législations nationales du atta\CJE en une question tres
problématique. (v. gr. CJE Seco, de 3 février 1382,C-62/81 y C-63/81; CJE Arblade,
de 23 novembre 1999, aff. C-369/96 et C-376/96; MaEzoleni, de 15 mars 2001, aff. C-
165/98; CJE Portugaia, de 24 de janvier de 2008, @164/99; CJE Wolff & Miiller, de
12 octobre 2004, aff. C-60/03; CJE Commission desw@unautés Européennes contre
République Fédérale d’'Allemagne, de 14 avril 206,C-341/02; CJE Riiffert, de 3 avril
2008, aff., C 346/06)

Au long de sa jurisprudence, la Cour de Justicdmiss en quelques occasions, des
restrictions aux libertés de circulation produiteer des normes nationales du travalil
justifiées dans la «protection des conditions dedit ou des travailleurs». Cependant, les
conditions pour que la restriction soit admise ssinictes et, il y a d’autres questions
fondamentales, le maintien de la paix sociale ntuit pas été évaluées comme exigences
impératives.

D’autre coté, en appliquant le droit de la conaureg la Cour a englobé dans la
définition d’entreprise certaines institutions Béau phénoméne du travail, comme les
services publics d’emploi et quelques organismebligali de gestion des régimes
d’assurance complémentaires. La protection de ctstés par le droit du travail n’a pas
constitué un obstacle pour sa soumission a laeuteinmunautairg(CJE Hofner, de 23
avril 1991, aff. C-41/90; CJE Job Centre, de 11agbre 1997, aff. C-55/96; CJE Carra,
de 8 juin 2000, aff. C-258/98; CJE Monnier et ajtde 19 juin 2001, aff. C-9/01 a C-
12/01).

En dehors ces frictions, il existe une deuxiemeespldinteraction, particulierement
d’'actualité, issue de I'évaluation de l'action eclive des travailleurs par le droit
constitutionnel économique communautaire. Dans a@s I'extension prétorienne des
obligations qui se dérivent des libertés de citimta comme le devoir des Etats de
contrbler les activités des acteurs privés, a kugeporte a une remise en question des
actions syndicales.

Deux affaires, qui ont été confirmés par des régwla similaires ultérieures, ont
marqué l'avenir du contrble communautaire de l@cticollective: I'affaire Laval et
I'affaire Viking (CJE, Viking de 11 décembre 200&ff. C-438/05; CJE Laval, de
18 décembre 2007, aff. C-341/05. Dans ces deuxdiastses activités syndicales, des
greves et des boycottes qui avaient comme but letiea des conditions du travail
accordées de maniere collective, ont été questiopagéla libre circulation des services et
la liberté d’établissement.

Dans le domaine du droit de la concurrence le probla dérivé de la volonté de
considérer les conventions collectives comme ddenegs. La Cour de Justice s’est
prononcée en plusieurs occasions sur la question, airmant que, en droit
communautaire, les conventions collectives échappear leur nature et leur objet au
champ d’application de la norme concurrentie{le. gr. CJE Albany, de 21 septembre
1999, C-67/96)

Cette formule vague ne fait pas référence aux tiondid’applicabilité du droit de la
concurrence. En effet, jusqu’a aujourd’hui, la Caurévité de se prononcer sur la
considération des syndicats comme entreprises ebigtruire ainsi I'exemption liée au
domaine subjectif de l'article 81 du Traité. Au taire, elle a utilisé comme argument la
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nécessité d’'une harmonisation de la politique $&da Traité et celle de la concurrence.
Malheureusement, I'imprécision de la rédaction wesnpermet pas d’affirmer que les
conventions collectives sont hors du champ d’appbo du droit de la concurrence.
Seulement certaines conventions collectives, pbian les sujets «traditionnels», sont
exclues.

Quel que soit l'ordre juridique étudié, deux quassi se dégagent de cette
affirmation. La premiére, il est possible d'affirmd’existence d'un mouvement
d’expansion des contenus et des espaces de la iagoccollective, quels sont
aujourd’hui ces sujets «traditionnels»? La deuxieametout cas, qui peut décider si une
convention contient des clauses en dehors de p#s,das organismes de protection de la
concurrence ou les juridictions sociales?

Au niveau communautaire, la solution a ces questita pas encore été esquisseée.
Cependant, devant toutes les manifestations conéegries autorités communautaires ont
manifesté une certaine volonté de limiter I'extenstlu champ d’application des normes
qui reglent le marché intérieur. Ainsi, le Reglemesur la libre circulation des
marchandises reconnait le respect nécessaire duddrgréve; la trés connue Directive de
détachement de travailleurs (96/71/CE) qui a essagégré toutes ses faiblesses, d’établir
un climat de concurrence loyale au moyen de lamg@adu respect des droits des
travailleurs déplacés; la Directive relative auxrvems dans le marché intérieur
(2006/123/CE) que a établi comme limite & son domai'application le droit du travail
national avec une mention spéciale a I'action syaidiet, enfin, I'exposition de motifs du
Réeglement 1/2003, relatif & la mise en ceuvre dgkeséde concurrence prévues aux
articles 81 et 82 du traité CE, a situé le resgdestdroits et des principes reconnus dans la
Charte de Droits Fondamentaux de I'Union Européexmmeme limite de I'application des
articles 81 et 82 du Traité.

Malgré tous ces efforts dans le droit dérivé, iest’ pas possible d’affirmer une
modification significative dans la jurisprudenceldeCour de Justice qui place les droits
sociaux protégés par les normes de travail nagsnal méme niveau que les libertés
économiques. L'interprétation expansive de cestliisecontinue a étre le principal centre
des frictions, particulierement apres des arrékingi Laval et Ruffert.

Le cas espagnol: I'application de la Loi de la
Concurrence aux conventions collectives 2%

L’exercice de ces droits sociaux, en particuli@ction syndicale et la négociation
collective, est également menacé par I'applicatieria protection de la concurrence dans
le cadre national, ou les questions sont aussisgoiss que complexes. Un regard a
'expérience normative comparée suffit a montremoent parmi d'autres systémes
juridiques européens on rencontre des exceptiotiales introduites dans les différentes
normes de la concurrence. Cependant, en dehors dmadel nordique» une majorité de
systemes juridiques européens n'ont pas articuidéeremption explicite. Donc, quel que
soit le systéme adopté, avec ou sans exceptiofridéens commencent a étre de plus en
plus fréquentes, particulierement dans la réalitéligue espagnole.

L'analyse de l'interaction entre la protection decbncurrence et le droit du travail
dans le cas espagnol doit se construire a pattirediéalité constitutionnelle tres différente
de la réalité communautaire. En Espagne, la piotede la concurrence dérive d'un droit
constitutionnel, car elle constitue I'aspect obifede la liberté d'entreprise de l'article 38

242 gur cette question v. GUAMAN HERNANDEZ, ADerecho del trabajo y legislacién de
defensa de la competencixanzadi, 2008.
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de la Constitution Espagnole. Néanmoins, a la iffée de la négociation collective et de
la liberté syndicale, la protection de la concuceenn’a pas, en elle-méme, une
reconnaissance dans la Norme Fondamentale.

Dans la législation espagnole, la seule référengpdicde sur la relation entre la
protection de la concurrence dans le marché etrdé du travail se trouve, pour les
relations individuelles du travail, dans l'artic®l.1 du Statut des Travailleurs. En
revanche, il n’existe aucune disposition relativa élation entre les actions collectives et
la protection de la concurrence. Cette absencepisddifficile la solution a une question
aujourd’hui indéniable: les actions collectives @ndamentalement, la négociation,
provoquent des situations qui sont habituelleménéss sous le contrdle des normes de
protection de la concurrence.

Ainsi, il est possible de trouver des conventioabectives qui réglent, de maniére
directe ou indirecte, les relations des entrepidggsataires avec des tiers. Il est également
possible qu'une convention affecte particulieremamtou plusieurs acteurs économiques
dans son champ d’application. De plus, il est haitle trouver dans les conventions des
accords qui reglent les relations marchandes tsgrentreprises signataires.

Dés que les situations précédentes influencentdasditions de concurrence sur le
marché, pourraient elles étre controlées par lesne® de la concurrence? Cette
interrogation peut se diviser en quatre questions :

Premiere question: Est-ce que les conventions atlés entrent dans le champ
d’application de la Loi de Protection de la Conenge? La nature des parties qui
concluent I'accord, c’est-a-dire, la participatides syndicats devrait empécher, per se, le
jugement antitrust. Néanmoins, I'ampleur du chamlpjexctif maintenue par la doctrine,
par la jurisprudence et dans la Loi de Protecttadconcurrence elle-méme, ne soutienne
pas cette exceptioab initio par la voie des sujets. En conséquence, il fapbndre
affirmativement a cette premiére question fondaalent Mais, clairement, cette
affirmation n'implique pas des actions individusliges syndicats car des le moment ou les
organisations des travailleurs ne sont pas deep@iges, ses actions doivent échapper au
droit de la concurrence. C’est I'ordre social qoitdes controler.

Deuxieme question: Est-il possible d’appliquer emeeption de la Loi de Protection
de la Concurrence aux conventions collectives? M&ma#le n’a jamais été appliquée dans
ce cadre, l'analyse de cette loi indique qu'il yuae exception, I'exemption légale de
I'article 4, qui peut étre activée pour couvrir lventions collectives. Cette exemption
montre les limites du droit de la concurrence faaautres dispositions légales dont les
effets s'imposeraient a lui. En considérant le 8tales travailleurs et I'obligation de
négocier imposée dans son article 89.1 comme nder@uverture, on peut soutenir que
les conventions collectives qui remplissent lesddwns imposées par les normes du
travail sont, ex. article 4 de la Loi de Protectdmla Concurrence, exclues de son champ
d’application. Evidemment, cette affirmation n'eropé pas I'application du droit
communautaire si les effets de la convention dépa$s cadre national.

Troisieme question: Qui a la compétence pour apefida Loi de Protection de la
Concurrence a des conventions collectives? Le Mmabde Protection de la Concurrence
espagnol (prédécesseur de la actuelle Commissitiardie de la Concurrence) a affirmé
sa compétence. Cependant a la lumiére des normlespdecédure et de la Jurisprudence
du Tribunal Supréme espagnol il faut remettre egstion que cet organisme administratif
ait une compétence qui est a part entiere dardréquridictionnel social.

Quatriéme question: Par conséquence, est-il pesdibtiliser la Loi de Protection de
la Concurrence dans le contréle des conventionheatives prévu dans la Loi de Procédure
du Travail (Loi 2/1995)? Etant donné que ce coatdilit se faire a la lumiére de la totalité
du systéme normatif, son application semble passibh outre il faut remarquer que cet
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examen par l'ordre social s’est manifesté comme voie parfaitement valide pour le
contrble des effets anticoncurrentiels des congastcollectives, méme sans appliquer la
Loi de Protection de la Concurrence. En tout ddfaut le rappeler: I'application de cette
Loi doit commencer par I'évaluation de I'exemptiégale.

En somme, l'analyse réalisée démontre comment teutBiment des normes qui
articulent la protection de la concurrence remet qerestion les limites imposées
traditionnellement a la discipline du marché par deit du travail. Ce droit est
actuellement soumis a une évaluation constantetaéffe a la lumiere du Droit du marché,
tant communautaire que national. Dans le cadre coraataire, plus précisément dans le
droit dérivé et dans quelques arréts, il est ptsslb déceler une limite au mouvement
d’expansion de la protection de la concurrence.nN&ans, la cohérence et le bon
fonctionnement des systémes juridiques, nationaugoenmunautaires, requiérent une
articulation des valeurs fondamentales reconnues ¢ Traité, en incluant les droits
sociaux au méme niveau que les droits économifeess le cadre étatique, toute tentative
d'appliquer les normes de protection de la conceea des actions collectives, en
incluant les conventions, doit partir de la recassence constitutionnelle de ces droits et
de la constitutionnalisation d'une liberté d'entisen clairement limitée par la fonction
sociale.

Ces deux paramétres n'impliquent pas, bien sémpilinité absolue. De ce fait, il faut
étre trés conscient que la capacité des convendigervir d’'instrument régulateur de la
concurrence peut étre utilisée par les employeurdeta des limites marquées par les
normes du travail. Cependant, le contrble des auioms appartient a I'ordre social, et
cette affirmation est incontournable.

La réalité étudiée nous montre comment aujourdihioterrelation analysée n’est pas
une interaction entre deux ensembles de regles@utes et juridiqguement du méme rang.
L'égalisation et I'équilibre entre la protection econcurrence et le droit du travail, qui
est exigé par la Constitution Espagnole, n'arrivpess si les institutions en charge
d’appliquer le droit de la concurrence continuentexercer, sans Iégitimité, des
compétences sociales.
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Le droit de I'emploi a I'épreuve de

I’évaluation

243

par Federico MARTELLONT" - Tatiana SACH%"

Introduction

La lutte contre le chdmage est affichée par I'erfderdes gouvernements nationaux
et des autorités communautaires comme une pri@itgolue. De sorte que leurs
interventions prennent le plus souvent la formeimgramme orienté vers la préservation
et la création d’emploi. Ce caractére programmatides dispositifs Iégaux requiert une
attention croissante sur la maniére dont le drbétiret les objectifs qui lui sont assignés,
sur la maniére dont il se réalise: le droit tidrggs promesses? Cette question constitue un
appel a I'évaluation des dispositifs juridiques. Sent ainsi succédés des rapports
d’économistes, qui évaluent le droit du travailragard de ses performances en terme
d’emploi [voir la liste en fin d'article]. La créah et la préservation de I'emploi
deviennent [I'étalon d'évaluation de [efficacité sdedispositifs juridiques et plus
particulierement des regles de droit du travailiniérét porté sur ces performances,
autrement dit sur les effets de la réglementatiendwbit du travail, inscrit d’emblée
I’évaluation dans un registre bien particulierucele I'efficacité. Juger de I'efficacité d'un
dispositif juridique consiste a comparer les olifgcte la regle et les résultats obtenus. Le
jugement d’efficacité repose sur une mise en wagntre deux termes: des objectifs
assignés au droit du travail et les résultats tte tagislation.

Rapporté a l'objectif d’emploi, I'exigence d'efficidé alimente I'éclosion d'une
régulation sociale articulée autour du droit & péon Dans un méme mouvement, au gré
des propositions de réformes et des nouveaux digpgsridiques, I'objectif d’emploi se
trouve débarrassé de certaines qualités. De somel’@lévation de I'emploi au rang
d’objectif de politiques sociales, et plus préciséindes dispositifs juridiques, passe par
une remise en question de la catégorie d’emplaitiéPB. Par ailleurs, le développement
d’'une régulation finalisée vers I'objectif de présdion et de création d’emploi réclame
une évaluation des dispositifs juridiques, une @atibn de leur aptitude a obtenir des
résultats conformes aux objectifs fixés. Une difiti€ surgit alors: comment établir une
relation entre un phénoméne social et/ou économiipservé et le dispositif juridique?
Attribuer a 'application de la regle I'existencud fait social pose un certain nombre de
difficultés. La maniere dont les économistes omtrgunté, pour ne pas dire parfois ignoré,
ces difficultés, mérite examen. D’elle dépend ditdf pertinence tant scientifique que
politiques des diagnostics et des préconisatiditesféPartie 2).

243 Cet article est une version réactualisée d’'undritonion parue dans Efficacia e diritto del
lavoro (A. Lyon-Caen et A. Perulli 2008). Son contedoit beaucoup aux échanges que les auteurs
ont eus avec O. Favereau, S. Deakin, R. DalmassMa&uzzo, F. Martelloni, T. Pasquier, T.
Sachs. Qu'ils en soient remerciés.

244 professeur, Université Ca Foscari de Venise €)ali

23 Doctorante a I'Université Paris X-Nanterre (France
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1.

1.1

L’emploi un objectif en perte de qualités

C'est principalement a l'aune des objectifs de @mémtion et de protection de
'emploi que l'efficacité du droit du travail estjaurd’hui évaluée. L’'emploi constitue
I'étalon d’évaluation dont les dispositifs de drdit travail font I'objet, sans que la notion
d’emploi n'y soit véritablement explicitée. Alorsig les sciences sociales et juridiques ont
contribué a forger une catégorie d’emploi aux f@setmultiples, celle-ci connait
aujourd’hui un appauvrissement (1). Les répercuasside cet appauvrissement se font
sentir au coeur méme du droit du travail, au prégide la protection des travailleurs (2).

Quel emploi au nom de I'emploi?

«Quel emploi au nom de I'emploi?». Cette questiaragdoxale ne reléve pas de la
seule boutade; elle tend a porter I'attention surangle mort du débat public: quel est
donc cet emploi qui justifie les métamorphosestdtussalarié? Un bref détour historique
s’avere éclairant.

La terminologie d’emploi est apparue vers la finli™ siécle. Dans les premiéres
lois sociales, les patrons «emploient» des traatl, c’est-a-dire concretement qu’ils font
usage de leur force de travail. Au fil des transfations juridiques et sociales, I'emploi est
devenu critére de distinction entre la situationsilaple ouvrier et celle de I'employé.
Alors que le premier peut étre remercié sans cérddin, le second ne peut I'étre sans
préavis ni indemnités. La catégorie d'emploi séorsaa classer les travailleurs. Il faut
attendre le courant du 28 siecle pour que I'emploi devienne une notion jigpie,
déterminant I'application d’'un régime de droit. kcatégorie juridigue d’emploi s’est
consolidée autour d’un droit, plus ou moins éteridig poursuite d’un contrat successif.
Cette évolution est intimement liée a la «grand@sformation» décrite par K. Polanyi
[1972]. Soustrait au modéle du marché autorégelérdvail est un «bien» d'un type
particulier qui ne peut étre échangé sans con¢raat le marché du travail. Sont ainsi
contrélées les conditions de formation du conteattrdvail ainsi que les motifs de sa
rupture. Parallélement & cette régulation, I'Etat en place des dispositifs assuranciels —
tels que I'assurance chdémage — qui tendent a gatargalarié contre les risques liés la
perte de son emploi. Ce double mouvement a coadfatre du contrat de travail a durée
indéterminée l'archétype de la relation d’emploé maintien du rapport contractuel de
travail détermine I'horizon de la protection ac@wdpar le droit du travail. De cette
histoire procede la métamorphose du travail en {@mpc’est-a-dire le passage d'un
travail encadré par le droit civil et commercialratravail ordonné et protégé par le droit
social.

Au cours de la deuxiéme moitié du*Ptsiécle, une seconde acception de I'emploi est
apparue. On en trouve trace par exemple dans dpsdifions relatives a la participation
des travailleurs aux décisions de gestion de l'egear par l'intermédiaire de leur
représentant. L'emploi y désigne alors une sitmatjpantitative et collective liée aux
effectifs de I'entreprise. A titre d’exemple, I'mie L. 432-4-2 du Code du travail francais
prévoit que, dans les entreprises de moins de 8@0iés, le comité d’entreprise doit étre
annuellement informé de «I’évolution de I'emploi».

Au sein du droit du travail cohabitent donc deurneisions de I'emploi: I'une
individuelle, qui renvoie a un ensemble de drottpmetections que le salarié peut faire
valoir a I'encontre de son employeur [T. Pasqu2€08)]; I'autre collective, qui désigne la
masse globale des emplois au sein de I'entrep@ies. deux acceptions ont longtemps
cohabité de maniére harmonieuse. Cependant aujuyrdertainement sous l'influence de
divers rapports économiques [V. les référencesred'drticle], a cette logique d’harmonie
succéde une pensée de I'opposition: la protectidividuelle de I'emploi serait la cause de
la faiblesse du taux d’emploi.
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C’est tout d’abord au sein des énonces législgtitsla catégorie d’emploi est mise a
I'épreuve, rabattue sur celle de travail. Les meslggislatives, notamment les dispositifs
d’insertion affichent pour objectif d’assurer a cha, non pas un emploi satisfaisant a
certaines exigences, notamment de stabilité, maigavail, un simple contrat de travail.
L'exemple du contrat d’'insertion italien instaurér pa loi Biaggi de 2003 est a cet égard
emblématique. Dans le cadre de ce dispositif, lepl@yeurs peuvent embaucher en
contrat a durée déterminée d’'une durée normalemérteure & 18 mois (art. 57 Décret
législatif n°267/2003); pour des sujets dont I'&ge compris entre 18 et 29 ans, chdmeurs
de moyenne ou longue durée ou autre sujets recacomse faible sur le marché du
travail. lls bénéficient ainsi d’'une économie nd¢atiun point de vue des charges sociales
et de la rémunération: avec un tel contrat, I'erise peut embaucher le travailleur & un
niveau de rémunération correspondant a deux nivedéseurs dans la classification de
celui auquel les fonctions effectives correspondg@mt. 59, al. 1), jouissant ainsi de
facilités contributives consistantes. Une seulegalibn s'impose a I'employeur pour
bénéficier de cette forme de contrat: assurer «ojepindividuel d’adaptation des
compétences du salarié a contexte de travail di&tégArt. 54 co. 1). Cette contrepartie
suffit-elle & compenser la précarisation subie Ipasalarié? Cette question a divisé la
doctrine italienne qui a, en grande partie, criéiquette institution, en indiquant que «le
Décret législatif de 2003 déplace I'équilibre notinhgorécédent a Il'avantage de
'employeur et au désavantage du salarié en usanhantage du chémage» [L. Minghini
2004, p. 305]. Plus largement, I'interrogation calet porte sur I'utilité de la précarisation:
la lutte contre le chdémage peut-elle justifier Eperdition des qualités de I'emploi? La
Cour constitutionnelle italienne a donné a cettestjon une résonance toute particuliere
en justifiant I'atteinte au statut collectif deawailleurs par «l'urgence d’augmenter le taux
d’emploi» [C. Cost. 12 aprile 1989, n. 181, in Diav., 1989, I, p. 211 ss.]. Avec cette
décision, qui fait référence a I'absence de prise@mpte des apprentis dans le calcul du
dépassement des limites numériques conditionnagmplicabilité de la discipline limitative
des licenciements —valable aujourd’hui pour le @ndl'insertion-, la Cour a cependant,
précisé, que ce «sacrifice de mécanisme de proteptiur causes plus importantes», s'il
pouvait étre retenu légitime en vertu de son carachécessaire et urgent, n'était pour
autant pas susceptible de «justifier I'inertie densecherche d’autres instruments n’ayant
pas une telle incidence». Il semble que cette dernréserve de la Cour ait été
substantiellement levée ces dernieres années @wungence permanente d’emploi»,
réelle ou présumée, a le plus souvent déterminéhlesx du législateur italien jusqu’a la
derniére réforme de 2003. A l'origine politiqueéeionomique, la rhétorique de protection
de I'emploi comme obstacle de I'acces au travailgpeée le discours juridique. Elle a pour
effet de débarrasser la catégorie d’emploi de stuw protectrices du salarié. Les
exigences de stabilité et de protection qui luiegtiagénéralement attachées se trouvent
progressivement abandonnées.

Imperceptiblement, parce qu’il perd sa consistastzutaire, I'emploi se trouve
réduit & un bien sans qualité [R. Sennet, 2004;tr€ed'Etudes de I'Emploi 2006].
Conformément aux théories économiques néoclassigeebien circule sur un marché.
Dailleurs, selon certains économistes, le niveawckhbmage est congu comme un stock
résultant d’un flux d’entrée et d’'un flux de sortie 'emploi [C. Pissarides 2000]. Ce type
de représentation du marché du travail reposersicanception purement quantitative de
'emploi. Le peu d'intérét porté a la qualité deniploi heurte le droit du travail qui
contribue a faire du travail un bien d'un type adier, assorti de qualités non-
négociables. Se trouve ainsi insensiblement iresufé retour de la réification du travail
qui était a I'ceuvre dans des théories libérales1€U® siecle, ce qui participe a la
déconsidération d’'une valeur fondamentale du syesf@nidique: celle de la personne, que
garantit tant la stabilité de I'emploi que lindert du salarié dans une collectivité de
travail.

124



1.2.

Le droit du travail a I'épreuve de I'objectif
d’empiloi

L’appauvrissement de la catégorie d’emploi n'est g@ns affecter la régle de droit du
travail. La référence a I'emploi modifie la philgdoe qui préside a I'adoption de la regle
de droit. Elle l'influence d'abord lorsqu’'un objdct’emploi est utilisé pour justifier
'adoption du dispositif juridique. Tel est le cawsque la préservation et la création
d’emploi, sans étre expressément visées par |alddigihn, ont été invoquées dans les
travaux préparatoires de celle-ci. Elle I'influeresuite, et surtout, lorsqu’un objectif en
terme d’emploi se trouve inscrit dans I'énoncé aleégle. Par exemple, selon l'articlgé 1
de la loi Biaggi «les dispositions [de la loi] skagent dans le champ des orientations
communautaires en matiere d'emploi et sont final&é@ugmenter les taux d’emploi et a
promouvoir la qualité et la stabilité du travailéme a travers les contrats a contenu de
formation et les contrats a horaire modulé compmtbec les exigences des entreprises et
les aspirations des travailleurs».

L'insertion d’un tel objectif confére au dispositifridique une coloration particuliére.
La loi tend & étre désormais congue moins commenadele déontique réglant les
comportements sociaux que comme une forme de pnogeanormatif, projetant la
réalisation de certains objectifs [Sur cette matatie la regle de droit, v. J. Porta 2007].
Cette forme programmatique pourrait méme avoir unfleence sur les raisonnements
juridiques. En effet, si la valeur juridique debjectif économique demeure discutée, il est
certain que son inscription dans le corps mémeétencé de la regle produit un effet de
rayonnement sur I'ensemble du dispositif normdtibjectif tel qu’il est formulé sert de
guide d'interprétation de I'ensemble des énoncés.

Aussi la maniére dont I'objectif est formulé adeeton importance. C’est débarrassé
de ses spécifications que I'emploi apparait dassélgoncés. Souvent, par manque de
précision I'emploi fait I'objet d’'une simple référee. Transparait alors I'idée d’'un emploi
comme simple quantité, comme un taux dont l'acemigent est seul souhaitable et
suffisant. La référence a I'emploi s’avere alorst@ase d’ambiguité, a tout le moins pour
le droit des salariés.

Une telle ambiguité prévaut également dans la ensaeuvre des regles, par exemple
celles du droit du licenciement francais. C'estt@ms cas ce que suggérent un arrét de la
Cour d'appel de Dijon [Semaine sociale Lamy, 204061244, pp. 10-11] et deux arréts de
la Cour de cassation frangaise sur le licencier@eabhomique [Cass. soc. 11 janvier 2006,
Recueil Dalloz 2006, Jur. p. 1013, note J. Pélis§lass. soc. 31 mai 2006, pourvoi n 04-
47376, Revue du Travail, 2006, p. 102, obs. P. WgqUDans ces arréts, les juges
apprécient la légitimité d'un licenciement écononaiau regard du colt en emplois d’'une
réorganisation qui serait intervenue ultérieureméat Cour d’appel de Dijon, dont le
raisonnement n'‘a pas été censuré par la Cour deata@s a ainsi estimé que la
«réorganisation qui a été décidée a un moment tppos’est révélée bénéfique pour
'emploi» compte tenu du faible nombre de licen@eams. A suivre un tel raisonnement,
gue la Cour de cassation semble appuyer dans paNiBé en méme temps que l'arrét, le
droit a I'emploi, qui constitue une des fondatiahs droit du licenciement, arbore un
visage particulier. Loin d’étre seulement I'expreasd’un intérét a faire valoir la nécessité
«d’'assurer au mieux le droit de chacun d'obteniremploi» [Déc. n°2001-455 DC, J.O.
18/01/2002, p. 244], il invite a la préservatiorurd’certain niveau des effectifs dans
I'entreprise. De sorte qu’une telle conception doitda I'emploi n'est pas sans avoir de
parenté avec une vision économique qui correspotal @obabilité pour un agent de
conserver ou de retrouver un emploi. Du «droit dacan a obtenir un emploi» a la
«probabilité pour un agent de conserver ou de uegtoun emploi»: bien que timide, ce
glissement autorise pourtant un usage renouveti¥aitia 'emploi. Formulé en des termes
guantitatifs, sa fonction n’est plus tant d’étre aontrepoids a la liberté d’entreprendre,
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2.

2.1.

mais d’assurer I'articulation du niveau individ{ele droit de chacun...») et de I'objectif
collectif d’emploi.

L'ambiguité dont est porteuse la référence a I'einpdvéle les limites de l'usage
programmatique du droit. Ces limites tiennent ague qui préside a la réduction des
finalités du droit du travail a certains objectifmtamment celui d’emploi. Elles tiennent
également a la dilution de ces finalités dans |ledep apparemment neutre, des chiffres.
Ceux-ci sont ensuite utilisés pour évaluer I'apttudes dispositifs juridiques a garantir
'emploi. Ce travail d’évaluation est crucial ddasmesure la légitimité de ces dispositifs
repose sur leur efficacité. Aussi convient-il dmtgrroger sur les méthodes d’'évaluation
employées.

Quel effet sur I'emploi?

Traditionnellement, il faut distinguer deux forn@évaluation du droit. Tout d’abord
celle de l'effectivité qui consiste a mesurer liagte du droit & obtenir des comportements
conformes a la regle. Ce résultat normatif doit étistingué des résultats sociaux et
économiques d’'un dispositif juridique. C'est a ayniers que l'observateur du droit
s’intéresse lorsqu’il évalue I'efficacité du drdi travail. Ce second registre, qui constitue
'apanage des économistes, prévaut aujourd’huiespremier, que ce soit dans le débat
public [M. de Virville 2004] ou dans le discoursriflique [G. Canivet, M.-A. Frison-
Roche 2005]. L'aura des travaux d’économistes digap notamment par leur usage
d’indicateurs chiffrés qui autorisent et facilitdat comparaison internationale. La force
argumentative du chiffre ne doit cependant pas ltarcla méthode scientifique utilisée
pour construire les indicateurs d’efficacité duiditu travail (1). Celle-ci conduit a se
désintéresser totalement du comportement des acteeijugement d’efficacité se trouve
ainsi déconnecté de toute pensée du rapport éatteoh et la norme. Cette déperdition
hypotheque grandement la pertinence de ces éwaigatin termes d’efficacité, et de leur
aptitude a se soucier des qualités de I'emploi (2).

La technique des indicateurs: questions de
mesure

Les rapports d’économistes [v. la bibliographie #m d'article] concluent a
l'inefficacité des regles de droit du travail framsgs, italiennes, et plus généralement des
régles qui instituent des contraintes pour les ewgurs. Pour asseoir leur verdict
d'inefficacité du droit, les économistes s’appuiestir des indicateurs, et plus
spécifiqguement des indicateurs de rigueur. A chadispositif juridique relatif a la
protection de I'emploi, par exemple I'indemnité la@nciement, les conditions définissant
le licenciement abusif, ou encore les conditionsed®urs au contrat a durée déterminée,
est associé un coefficient de rigidité. Ainsi, €99, 'OCDE attribue a la réglementation
du licenciement individuel francgais un taux de eégude 2,8. Deux utilisations sont faites
de ces coefficients. La premiere consiste a étdblrcomparaisons internationales. Dans
tous les rapports, les taux de rigueur des régl&tiens nationales sont classés [v., par
exemple, P. Cahuc, Pour une meilleure Protectiofed®loi, p. 15]. La seconde, qui lui
est souvent associée, tend a mettre en regareediients de rigueur et les performances
du marché du travail. Une regle rigoureuse seréfavibrable en termes d’emploi.
D’emblée, ce diagnostic n'a rien de surprenantest conforme aux enseignements
traditionnels de I'économie libérale. En véritémbact de ce diagnostic dans le débat
public s’explique moins par sa teneur propre quel@@heminement scientifique dont il
est I'aboutissement: simple observation de latédiront ses promoteurs. Mais quelle est
donc cette réalité observée?

A suivre les rapports susviseés, il s'agit de laeigr de la regle telle gu’elle s’exhibe
par sa simple énonciation. A titre d’exemple, uagle dont I'énoncé établit une liste
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limitative des raisons économiques pour lesquelilesemployeur peut licencier sera
considérée comme plus rigoureuse qu’une regle ldamancé établi une liste ouverte. Les
effets de la régle sur le marché du travail somicdéduits, sans médiation aucune, de la
lecture des énoncés. L'objet observé est I'éndeséeffets présumés de la regle, procédant
d’'une déduction construite a partir de modéles égigues du marché du travail.

Pareille méthode se heurte a de réelles difficfi$és la construction des indicateurs,
v. T. Kirat 2006; E. Serverin, T. Kirat, J. ValantiR. Dalmasso, D. Sauze 2008; R.
Dalmasso et T. Kirat 2009; S. Deakin et P. Sarla82 Une premiére difficulté surgit
lorsque la regle de droit du travail est mal intét@e. Tel a été le cas dans le rapport de
'OCDE de 1999 [Perspectives de I'emploi, PariQ9]9Les auteurs du rapport ont intégré
dans lindicateur de rigidité des regles du liceneént économique italiennes le
«Trattamento di Fine Rapporto» que I'employeur deitser au terme de tout contrat de
travail «inogni caso di cessazione del rapportdadoro suborfdinato» [art. 2120 c.c.].
Cette indemnité participerait au colt du licenciemér, la communauté des juristes
italiens, dans son ensemble, considére cette indemomme une rémunération différée,
et non pas comme un co(t attaché a la décisioiceecler. D’ailleurs, cette indemnité
doit étre versée, quel que soit le mode de rumtureontrat (démission, rupture amiable...).
Dans les rapports des années suivantes, 'OCDHEragy&son erreur, ce qui a conduit a
une baisse significative du taux de rigidité duchardu travail italien.

Quoique extréme, cet exemple est révélateur de®ilgécqui président a la
construction des indicateurs a partir de la seettute des énonces juridiques. Une telle
méthode est tributaire de l'indétermination pro@iénterprétation des énoncés juridiques.
Tout énoncé juridique ayant plusieurs significagidhl. Kelsen 1999, p. 335 et s.; M.
Troper 2003], I'incorporation d’'une d’entre ellendales indicateurs reléve d’'un choix, et
non pas d'une simple description d’'une réalité cibje. Si ce choix obéit a certaines
contraintes discursives et juridiques [M. Troper,Champeils-Desplats et C. Grzegorczyk
2005], d'autres facteurs exercent également uhgein€e, comme par exemple les théories
du marché du travail auxquelles adherent les asiteles différents rapports. Ainsi,
'appellation méme des indicateurs, dits «de riguguest tributaire d'une vision
néoclassique du marché du travail ou les reglestitoant des contraintes perturbatrices
du bon fonctionnement de ce marché. De la sorteprédention a la neutralité des
indicateurs résiste mal a 'examen: ceux-ci integdes choix axiologiques et normatifs.

Ces choix ne portent pas seulement sur la sigtiicales énoncés juridiques, mais
également sur la fonction assignée aux regles aié dir travail. Ici encore, un exemple
peut illustrer le propos. Dans lI'ensemble des ragpdes régles du licenciement
économique sont décrites comme des régles pratestde I'emploi. A priori anodine,
cette opération conduit a ignorer les autres fonstidu droit du licenciement économique:
organiser le processus de décision dans I'enteepesdre la décision acceptable aux yeux
des salariés, en exigeant de I'employeur la jastiibn de sa décision. Bref, un choix est
opéré sans gu'il ne soit explicité, et encore maiissuté. La justesse des indicateurs s’en
trouve affectée.

Un troisiéme biais hypothéque I'exactitude de oelicateurs. L'objet de I'évaluation
étant I'énoncé juridique, la regle observée seviedotalement isolée des autres dispositifs
de droit du travail avec lesquels elle est pourtantelation. Comment évaluer les régles
sur le licenciement économique sans porter un degjar les régles de prise en charge des
chémeurs, ou encore sur les dispositifs de formatldne telle démarche conduit & ignorer
la maniere dont les regles s’agencent entre etlas gonstituer un systeme, certes plus ou
moins cohérent, mais dont la logique ne peut ge’'saéisie par leur mise en relation. C'est
ce travail de (re)construction qu’omet le choix lderegle comme unité de mesure de
I'efficacité.
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2.2.

L’attention exclusive portée sur I'’énoncé de laleede droit condamne donc
I'évaluateur a avoir une vision partielle et pdetialu droit du travail. L'exactitude
scientifique du diagnostic proposé par les auteerdrouve ainsi remise en cause. Ce
diagnostic s’avere en outre inutile. Inutile pargee les évaluateurs ont omis de
s'intéresser a la maniere dont les agents utilis®megle de droit: difficile dans ces
conditions de tirer des enseignements de ce ditdgndsfaut redonner une boussole a
I'évaluation, ce qui nécessite d’'interroger la antd’effet.

La détermination des effets causés par laréegl e en
guestion

Un tel désintérét pour l'utilisation de la regldgtgeun trouble: comment prétendre
s'intéresser a la réalisation du droit tout en témi I'objet d’analyse au seul énoncé
juridigue? Comment I'étude du droit formel peuedibnder une mesure de I'efficacité du
droit qui, rappelons-le, s’entend de I'aptitudedtait a obtenir des résultats économiques
et sociaux conformes aux objectifs assignés agla?é

Cette démarche, d'apparence paradoxale, s’arti@léour d'une conception
meécaniste des effets de la régle de droit (J. RO, p. 453). Il y aurait un rapport de
causalité directe entre la regle et le comporterdenta regle: I'énonciation d'une regle
valide produirait, de maniére mécanique, des cotepmnts conformes a I'énoncé de la
regle. Dans cette perspective, la lecture de I'ééolinguistique suffit & connaitre le
comportement des acteurs. Cette déduction est au @eela construction d’indicateurs
macroéconomiques. A partir de I'énoncé de la regdt connu le comportement
microéconomique des agents. Supposant que tousadests sont identiques, les
économistes agregent ensuite I'ensemble des coempents microéconomiques. La
construction des indicateurs d'efficacité se troamesi déconnectée de toute prise en
compte du comportement effectif des agents.

Cette déconnexion est compléte lorsque les écotesnigidés des économeétres,
établissent, en traitant les données chiffréesligies de corrélation entre les indicateurs de
rigueur associés aux regles de protection de 'enwil le taux d’emploi. Est de la sorte
évalué le rapport entre I'énoncé linguistique, &ipduquel sont construit I'indicateur de
rigueur et le taux de chdmage. L’établissementedien de corrélation économétrique ne
requiert pas de s'intéresser aux effets propremigside la regle. Dans cette optique, nul
besoin de s’appesantir sur les rapports entre spositif juridique et le comportement des
acteurs. Pourtant, la pertinence de ces modéleswtensujette a critique, des lors que ne
sont pas poseées les conditions dans lesquellafisigssitifs juridiques étudiés produisent
des effets dans l'ordre social. Or, toute la diffi€ tient a I'impossibilité d’observer
simplement les effets de la regle: il faut un motsndonner un critére pour distinguer ce
qui est imputable a la régle de ce qui lui est oaritant. Comment en effet étre certain
gue ces corrélations entre taux de rigueur et daushdmage ne procédent pas que de biais
d’observation? Correspondance n’est pas causalité.

Outre les erreurs dont elle est porteuse, la métlemdployée fait subir au concept
d’efficacité une véritable mutation. Le jugemeneffitacité reposant sur une mise en
relation entre un énoncé et un fait social, le tdi@mploi, nulle attention est portée a la
réalisation méme du droit. Celle-ci est comme ppssée au regard de I'énoncé
linguistique. Cette hypothese conduit les éconarist une conclusion radicale: c'est
I'application de la régle «classique» qui est seutinefficacité. Car la régle constitue une
contrainte déterminant I'action, et plus spécifiqemt pour I'action économiquement
rationnelle de I'employeur. De la sorte, la regiag les mécanismes naturels de régulation
du marché. De contraintes, les régles deviennest alestacles, des obstacles au
fonctionnement du marché qui constitue le mécaniem@us efficace d’allocations des
ressources [Pour une conception hétérodoxe décheffé économique, cf. O. Favereau
2008, p. 99]. Dans cette perspective, le jugemdint)efficacité conduit a une critique
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frontale de la substance de la régle, & une ceitida son caractére impératif. Son
prolongement est la promotion de nouvelles forneesarmativité qui tendent a épouser la
rationalité des acteurs économiques. Tel est le dems mécanismes incitatifs ou des
mécanismes de taxation dont I'efficacité reposelauationalité calculatrice des agents
économiques. La loi italienne du 12 mars 1999 &stet égard, emblématique. Intitulée
«norme pour le droit du travail des personnes ayantandicap», elle introduit une
mutation profonde de la perspective d’individualma de solutions efficaces au probleme
d’emploi des faibles. Le législateur propose, datetle dépasser le systéme inefficace de
type «assistentialiste et coercitif», préférant mmuveaux instruments: des contrats
incitatifs qui offrent aux opérateurs du marché awvantage important en terme de
flexilibité et d’économie. La convention, que I'egprise a la possibilité de conclure avec
la province, représente pour elle levier économitjedégislateur délaisse ainsi le systeme
d'insertion obligatoire peu efficace et le mécamwntraditionnel de sanction pour
inexecution qui lui est associé. Celui-ci a, aujimi, un réle auxiliaire et secondaire par
rapport au mécanisme d’incitation et de défisctiigades charges sociales.

S’appuyant sur I'idée qu’un agent rationnel ess@uméme de suivre une regle qu'il
s’est donnée, le développement de la soft law (cdeebonne conduite, corporate
gouvernance, ...) participe du méme mouvement d@a de regles contraignantes.
Peuvent enfin étre mentionnés des dispositifs ifgwigs qui visent a indexer le ratio legis
sur les anticipations des agents, notamment desogeyss, de maniere a sécuriser ces
derniéres. Ce procédé permet de garantir a lal&oigrédictibilité de la régle et son
adaptation au aux exigences économiques. La cnéalola rupture conventionnelle,
introduite par la loi du 25 juin 2008 (Loi n° 20686) obéit a cette logique.
Conformément a ce nouveau dispositif, les partees/ent décider d’'un commun accord de
la rupture de contrat, de sa date, de ses consgggiénancieres. En fondant la rupture sur
un accord, en encadrant strictement son contenimseaurant une prescription dérogatoire
de droit commun de 12 mois, et en soumettant saitéala une homologation
administrative, ce dispositif entend maintenir legg a distance. (Sur la rupture
conventionnelle, v. F. Favennec-Héry 2008; G. Caertu2008). A la lumiére du
mécanisme instauré dans les contrats nouveaux emigusupprimé par la loi du 25 juin
2008, la suppression du contrble du juge sur lefrdetla rupture du contrat vise a ne pas
contrarier les anticipations auxquelles proccedlentployeur au moment de I'embauche.
La prédictibilité de la régle conditionne ainsdéploiement de la rationalité calculatrice.

Quoique différents, tous ces mécanismes ont unéiamibommune: ne pas entraver
le fonctionnement du marché. lls partagent égaléemem terreau commun: une
représentation implicite du comportement des astaxomme agents rationnels qui
maximisent leur utilité. Difficilement compatiblevec les caracteres de la relation de
travail et surtout avec I'idée méme du Droit, cedprésentation des rapports sociaux fait
naitre un doute: les dispositifs en question dlentvieritablement aptes, comme le
prétendent leurs promoteurs, a prendre en chargeolgectifs de protection des
travailleurs?

En définitive, I'exigence d'efficacité au regard temploi qui pese sur le droit du
travail conduit a sa remise en cause sous l'eftet double appauvrissement: déperdition
de la catégorie demploi d'abord, déperdition duncmpt defficacité ensuite.
L’appauvrissement de la catégorie d’emploi pernegjudtifier la diminution des droits des
salariés au nom de I'emploi. Quant a la mutatiobiesypar le concept d’'efficacité, elle
autorise la confiscation du jugement d’efficacit¥ fes faiseurs de modéles économiques
et les économeétres. A les suivre, le jugement id&tfté porte moins sur la réalisation du
droit que sur la conformité des énoncés juridiqaies préceptes des modeles de théorie
économique. La prégnance du concept d'efficacitterstu de la sorte constitue ainsi
l'assise de l'impérialisme d’'une discipline, la esote économique, et d’'un courant, le
courant néoclassique dominant. Cet impérialismensifique se pare des appréts de la
neutralité axiologique, laissant dans I'ombre lexrnmativités implicites des travaux
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d’évaluation menés. Leur mise a nue est la comdifione ouverture d’'un débat sur les
gualités de I'emploi. Pourquoi, alors méme qu’ilsé aujourd’hui des normes de qualités
pour les marchandises et les services, le trauvaildin ferait-il exception?
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Evaluer le droit du travail: les paradoxes d'une

idée

par Oronzo MAZZOTTA"

1. Le theme de la conférence est d'autant plus issém qu'il requiert une
gymnastique mentale pour qui entend y réfléchir.

En affrontant de tels arguments, il convient dévideux comportements extrémes:
d’'une part, celui trop naif, emprunt d’'un conseisrae de maniere, qui consisterait a
s'opposer aux idées nouvelles et a ériger, comanpi$tement écrit Adalberto Perulli, des
«barrieres communicatives», et d’autre part, célaccueillir sans aucun sens critique le
nouveau.

Atteindre une réelle conscience des termes du gmablest sans doute déja un bon
résultat. Il s'agit d'un résultat que les travawe ld conférence et de la recherche, qui en
constitue I'ossature, ont déja poursuivi. Par cqneét, face a de si importants acquis, ce
qui suit ne prétend pas a plus que de simples«iéfie d’ordre méthodologique.

A toutes les recherches qui croisent divers sawirsultures se posent, de prime
abord, des problemes d’ordre linguistique, qui dotvétre résolus afin de consentir un
véritable dialogue.

Dans notre cas, I'expression «efficacité» au sendrdit du travail, est évoqué dans
une acception bien différente de celle habituell#mentendue par le juriste. Elle ne
renferme pas la question des rapports de causlit@effet juridique, ni évoque la
contraposition entre I'étre et le devoir étre.’digit plus simplement de la possibilité que le
systéme juridique — celui du droit du travail ezspéce — puisse étre I'objet d’évaluation.

L’'opération d’'«évaluation» du droit du travail pugpose I'existence d'une entité
externe au droit du travail et a ses complexeslibgs, qui en soupéese les colts et
bénéfices.

Il est, en effet, inévitable qu’un jugement d’efftité suppose qu’'au droit du travail
'on assigne des objectifs et I'on en juge les Itss (v. sur ce point les intéressantes
réflexions de Martelloni et Sachs).

Une telle évaluation est évidemment confiée a héooie (aux économistes) et/ou a
la statistique (aux statisticiens).

Dans ma profonde ignorance sur les themes éconeRmjigie me représente
I'opération évaluative comme se l'augure 'lhommassgualité de Musil. Ulrich espere
que, dans les «choses de 'ame», s’affirme la m&xaetitude qui est utilisée lorsque sont
affrontées les choses de la science: «on pengatte® temps. que peut-étre on aurait pu
vivre «exactement» ... On répétera que ceci estutoyge », se demandait Ulrich «Oui,
bien sur » on répondait «Une utopie, c’est a pes péquivalent d’une possibilité; gu’'une
possibilité ne soit pas réalité signifie simplemgué les circonstances dans lesquelles elle
se trouve provisoirement impliqguée I'en empécheat, autrement, elle ne serait qu'une
impossibilité; qu'on la détache maintenant de sontexte et qu'on la développe, elle
devient une utopie».

248 professeur titulaire au département de droit pdv8latoli (Italie).
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Le paradoxe de Musil consiste dans le fait quen ljee I'adoption de systéme
scientifique pour mesurer les sentiments soit uopi@, cette derniére est présentée de
maniere positive comme une simple variation quatitié de la réalité.

Au-dela des paradoxes, le minimum que l'on puissieefest de noter que la
complexité de I'opération consiste dans la néasitentifier avec exactitude en quoi
consiste I'objet de la mesure.

A cet égard, la question devient ardue lorsqugéiodn question est une norme. Dans
notre cas, on prétend encore plus: que I'objetademésure soit un systeme juridique. On
entend ainsi établir un certain lien entre un phége socio-économique et (non un, mais)
une série de dispositifs juridiques.

L’'opération de réduction du systéme juridique a dispositifs suppose évidement
une longue série de simplifications.

2. Le Droit est un phénoméene dynamique qui vit a dravlinterprétation:
l'interprétation n'est pas une donnée statique,usequne fois pour toutes, mais —
particulierement en ce qui concerne des dispogitifscontiennent des clauses générales
ou des normes ouvertes — c’est une opération compk travers elle, le Iégislateur
renvoie au juge, non seulement, le pouvoir d’adaptelispositif abstrait au cas concret,
mais aussi trés souvent, celui d’accorder la naiinfee réalité sociale; réalité qui se meut
dans le temps et I'espace. Ce pouvoir d’'adaptagient, en substance, aller jusqu'a
construire la norme concrétement applicable.

Sous cet angle, I'opération d’évaluation relativarasous-systeme juridique, ce qui
présuppose au moins, une réduction de la compleaxitéest a son tour, lorsqu’elle est
dirigée vers une réalité dynamique, une simplifazate 'articulation interprétative et une
imposition implicite des limites au pouvoir du juge

3. Le droit du travail vit aussi dans une dimensioflective, qui est une variable de
I'ordre juridique dans lequel se réalise la dimendie I'«effectivité».

Il est un secret pour personne que l'effectivis, differente de I'efficacité. Elle peut
étre considérée — comme le ferait Kelsen — la apresice d’un systeme juridique efficace,
qui cesse avec la fin de I'efficacité de I'ordra, @oint que I'on retient que le principe de
Iégitimité se réduit au simple principe d’efficakcit

Le paradigme de l'effectivité, dans notre matigexvoie, plus généralement, a la
création et au respect des regles par les protstgsndlu conflit industriel, c’est-a-dire a
I'existence d’un ordre juridique (celui intersyndlie), basé et centré autour du principe de
typicité, qui fonde le caractére juridique sur lanpdes rapports sociaux.

Il est clair que chaque choix, qui se propose densttre a I'évaluation le systéme
des relations industrielles, sous-entend aussicangréhension implicite du pouvoir des
syndicats.

L’affaire de I'abolition des systemes de mise & jautomatique des salaires («scale
mobili anomale») dans le droit italien apporte mpértant élément a notre discussion sur
les rapports entre économie et droit du travaill'&pece, la Cour Constitutionnelle (v. la
décision n. 124 du 1991) prit une position rigosewsur le pouvoir normatif des
associations syndicales en matiere de négociaéisrcanditions de travail.

Elle rappela que la négociation collective «a é&®onnue..., dans le secteur priveé,
puis dans le secteur public, la fonction de soudee réglementation des modes
d’application des garanties constitutionnelles dlaiss minimum», en soulignant que la
«stricte connexion de l'art. 36 avec l'art. 39, a#néa, selon lequel les limites Iégales de
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la liberté de choisir entre des systemes barémigless salaires et des négociations
périodiques des adaptations aux variations du deda vie sont importants aussi dans le
cadre de l'article 36».

Certainement, la Cour a pensé que «l'autonomieecile n’est pas sans limite
Iégale. Le législateur peut établir des critereedtifs, comme les principes d’uniformité
du systéme d’indexation pour les différentes caiégaet de limitation de ce dernier a une
partie de la rétribution, ou lien de compatibilééec les objectifs généraux de politique
économique, identifiés dans le cadre des programghe®ntroles prévus par l'art. 41,
alinéa 3 de la Constitution. Mais, entre les ligmsectrices tracées par la loi, les
partenaires sociaux doivent étre libres de détesmia mesure de l'indexation et des
éléments de rétribution sur lesquels ils infludmds restrictions Iégales de cette liberté,
dans la forme des maximales prévues par la négmtiabllective, sont justifiables
seulement dans des situations exceptionnelles, pauvegarder des intéréts supérieurs
généraux, et donc avec un caractére transitoins, gaur autant que la durée de la mesure
doive nécessairement étre prédéterminée sur datioin d’'un délai précis. La fin de
I'urgence qui le Iégitime, la conservation de lasome se pose en contraste non seulement
avec l'art. 39 Const. ..., mais aussi avec |'at. éh vertu duquel la négociation collective,
selon une interprétation constitutionnelle congmid est linstrument de mise en
application».

Ainsi, pour la Cour, il existe — bien que dans @ees limites — un pouvoir normatif
des partenaires sociaux. Ce pouvoir ne peut pas |@hité de maniére absolue et
indéterminée, mais seulement en fonction de sitnatbnjoncturelles particuliere.

Il en découle que chaque technique qui vise a raesefficacité du droit syndicale
se préte a des prévarications furtives des soagemomes de production des regles du
travail.

4. La mesure d'un systéme normatif donné supposerencu’il soit possible
d’identifier un ratio unitaire qui restitue une iggade ce systéeme qui ne puisse étre objet
de discussion. Mais comment faire pour connoteiaden unitaire le systéme du droit du
travail?

Le processus d'évaluation du droit du travail adésquestion de la rationalité.

On sait que la norme de droit du travail renferrne idée de mise en équilibre
d’intéréts opposeés.

De telles normes ne sont pas orientées de manigveque a la protection de la
partie faible du rapport; mais trés souvent ellemsttuent une réglementation de
compromis entre les raisons de I'entreprise eeadll travail (emblématique est la norme
sur les qualifications) ou, au moins, revétent mnotiplicité de fonctions.

Dans cette logique, le contrble en termes d’efficeetendrait donc a se superposer a
une mise en équilibre déja préfiguré par le systemeique.

5. Si I'on s’intéresse de plus prés a l'idée selajuédle le droit du travail peut étre
objet d’'une contemplation évaluative, on constatieltg n'est autre que le présupposé
pour avaliser des opérations de démantelement dtersg, a partir des nceuds
fondamentaux: a) I'indérogabilité de la discipliogj est a la base de la rigidité du contrat
et b) la stabilité du rapport de travail.

Au sujet de la premiére, il serait trop facile dliquer qu’'une atténuation du
caractére indérogable de la discipline signeraitetiour a la liberté du contrat d’'inspiration
du XIXe siecle.
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La seconde, relative a la stabilité, requiert wstalurs plus articulé. A son égard, un
consensus existe, des lors qu'il s’agit d’'un ppeanon directement constitutionnalisé dans
notre ordre juridique, sur le fait qu’elle pourréite substituée par une protection de type
économique, ou du moins, en prenant en compteidesciements dans lintérét de
I'entreprise.

En outre, aussi dans les propositions bien conquégprétende se baser sur des
formules mathématiques pour déterminer «le colia gperte estimée» pour I'entrepreneur,
on laisse pour le travailleur la possibilité de ywer le caractére discriminatoire de la
rupture du contrat.

Cette interprétation crée un court-circuit évidémtraisonnement. Il est bien connu en
effet, que, jurisprudence a I'appui, le controle Bexistence du motif de la rupture du
contrat a fonctionné en termes d'effectivité, comtumique reméde de la décision
discriminatoire. En substance, I'expérience judsientielle nous a enseigné que le
contréle des choix des entrepreneurs a traverstégec de la rationalité productive n’est
autre que l'unique direction contre la discrimipatiet I'arbitraire. Le droit part de I'idée
selon laquelle la poursuite de l'utile peut ausasger par l'arbitraire: la faillite des
politiques antidiscriminatoires le démontre.

Il en dérive que la réduction du contréle surletté de licencier, conduite seulement
en fonction du coldt économique escompterait némegsent le «prix» de la
discrimination.

6. L'idée selon laquelle le droit du travail peuteélibrement et impunément évalué
selon les principes de la science économiques seppoe contraposition (de maniere)
entre une science économique aseptique, qui (s§mpo) pose des limites a un droit du
travail plein de valeurs.

En réalité, les termes effectifs de la contrapositte posent entre les valeurs de
I'’économie (efficience, compétition) et les valegrse porte le travail (solidarité, justice
distributive): le conflit est donc celui éterneltrenefficience et solidarité, entre économie
et Etat providence.

Il s'agit, a I'évidence, de choix politique qu’ienme revient pas de contester en tant
gue tels.

Pour insinuer quelgues doutes sur leur fondememggpelle une autre citation: «Nos
marchands et nos patrons se lamentent beaucogffées négatifs des hauts salaires sur
'augmentation des prix de leurs produits et domd¢addiminution des ventes sur le marché
national et international, mais ils ne disent ris effets négatifs des hauts profits. lls
taisent les effets pernicieux de leurs propresgainse lamentent seulement des gains
d’autrui».

L’auteur de ces lignes n’est pas un dangereux Belgbe, mais personne d’autre que
le philosophe qui a inventé la science économigu@am Smith, a qui I'on doit la «main
invisible» du marché.

Ce grand économiste insinue des doutes sur la prénte la science économique et
sur lirréprochabilité du comportement de 'homocoeomicus et conduit a amplifier la
conviction selon laquelle un ordre juridique biarsild pose en son centre les regles et donc
le Droit comme source d'ordre et de médiation decik ou I'analyse économique du
droit invertie les termes de l'alternative en mett@u centre 'économie.

Quelle conclusion sinon celle-ci: le Droit — et particulier le droit du travail — a
depuis longtemps acquis la conscience du caractér@eutre des propos énonces.
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L’économie et la statistique ont-elles acquise e conscience?

Comme I'ont amplement démontré les travaux de l#éence, il me semble que
certaines raisons permettent d’en douter.
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L'efficacité du droit du travail et I'autonomie
privée collective

par Roberto Pesé(

1.

Efficacité axiologique, pratique, économique du
droit du travail

Notre systeme est désormais caractérisé par une suateassitinuelle et toujours
plus accrue de réformes de tous les ordres régusate’objectif de ces interventions est
systématiqguement de gagner en efficience, enteocduene cohérence entre les finalités
de la régulation et son efficacité pratique. Cepeandil n'est pas toujours possible de
s'accorder sur le présupposé axiologique de I'aatidormatrice.

Pour en rester aux exemples, il y a convergenarl |Befficience concurrentielle a
pour objectif la défense des consommateurs oprgeEséla dictature des oligopoles; de
méme, les divergences se limitent a l'efficacit@tigue lorsqu’on intervient sur le
processus civil, de valeur et de légitimité, ponrrécupérer des temps raisonnables de
durée. Il en va déja différemment pour les réforeresnatiére de faillites, venant perturber
un équilibre des intéréts qui semble préférer ksons de I'économie a celles des
créanciers.

Toutefois, en aucun autre domaine du droit, la essgion accélérée de réformes et de
contre-réformes n’'a alimenté autant d’oppositiohsde conflits que dans le Droit du
travail. Les raisons sont probablement a cherawenme il a été nettement souligné, dans
la superposition au principe classique de I'effigapratique, destiné a la vérification de la
cohérence de l'ordre régulateur a l'efficacité &ogique, identifiée dans la défense de
'employé subordonné, d'un parametre valutatif @liéint, rapporté a [Iefficacité
économique, qui semble correspondre aussi a ueetuet du juste équilibre des valeurs

constitutionnelles concernées par le phénomeénaitfy

" Ce travail reproduit la communication faite au @@s international d’Etudes de Venise, «Valutare il
Diritto del lavoro» («Evaluer le droit du travailojganisé par le Département de Sciences Jurididgies
I'Université Ca Foscari de Venise (en collaboratarec I'Université de Paris X-Nanterre, I'lIPEC et
I'ILO) le 26-27 septembre 2008; ainsi que l'intemtien, en partie modifiée, au séminaire «Francesco
Santoro Passarelli e I'autonomia collettiva. Priendopo» («Francesco Santoro Passarelli et I'aut@om
collective. Avant et aprés»), organisé le 26 madi@par le Département de Sciences Juridiques de
I'Université La Sapienza de Rome. Dans cette étj@lgenvoie a l'introduction écrite par Severino
Caprioli «Interpretazione di Francesco Santoro &afls> («Interprétations de Francesco Santoro
Passarelli») au moyen de citations, les actes étanburs de publication.

47 Doyen de la Faculté de droit de I'Université Luisido Carli (Italie).

28 A. PERULLI, Valutazione ed efficacia del diritto del lavorim A. LYON-CAEN — A. PERULLI,
Efficacia e diritto del lavorpPadova, Cedam, 2008, 9 ss., qui, avec son monddituel, en déclinant le
concept d'efficacité du droit du travail, réalise wavail préliminaire de clarification sémantiquins

les limites desquelles il rappelle le passage dec&ption d'une notion, propre aux théories
«juspositivistes»diuspositivistichgdu modéle normatif, qui réside dans le devoi ésrmativo-idéal, a
une notion dans laquelle «I'efficacité désigne titapple de la régle a rejoindre le but normatif aghe
(«'efficacia designa I'attitudine della regola a rgaingere lo scopo normativo contemplataaisi
gu’'encore a une notion ultérieure pour laquellepé@ametre d’'appréciation est rapporté aux «effets
purement économiques de la réglementatieffetti puramente economici della regolamentagiy).
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Que cela ait eu lieu principalement pour notre oesest, du reste, presque naturel,
comme le met en évidence une doctrine attentivepaessions dialectiques induites par les
variables économiqu&s Par ailleurs, ces pressions se trouvent acceypgde déclin de
la souveraineté nationale, ce que suggere l'image lal «démocratie inachevée»
(«democrazia dimidiatg$™ et par I'affirmation de ldex mercatorid®’, dont les régles
uniformes emportent tout apparat protecteur indele citoyenneté, et encore en vertu de
la dématérialisation et de la délocalisation desgssus product¥.

En vérité, les tensions sur notre Droit du travadnt aussi (ou peut-étre
exclusivement) induites par le fait que la régletaton est presque intégralement
soustraite a 'autonomie privée, la ou l'inéluctadide la régulation est accentuée par la
constitutionnalisation de ltassativita («détermination suffisante») du type, combinée a
l'incorporation dans le statut protectif de la stutdoatiort>®

249 R. DEL PUNTA, Il diritto del lavoro fra due secoli: dal protocal Giugni al decreto Biagiin P.
ICHINO (dir.), Il diritto del lavoro nell'ltalia repubblicana. Ta@e e vicende dei giuslavoristi dalla
liberazione al nuovo secql&iuffre, Milano, 2008, 311-312, qui souligne qurwrecours si envahissant
de I'économie n’est pas, par ailleurs, privé debpFmaticité» (un ricorso cosi invasivo dell’economia
non €&, peraltro, privo di problematicita»}\ ce sujet, cependant, DEL PUNTA retient que aaci@re
problématique est relatif au «type d'économie aiédle on se référe». Ces complexités sont mises en
avant a propos de I'«économie néo-classique» damtpire «certainement» P. ICHINCQL€zioni di
diritto del lavorg Milano, 2004;l giuslavoristi e la scienza economica: istruzigeir 'usg ADL, 2006,
454; mais aussi A. ICHINO — P. ICHIN®, chi serve il diritto del lavoro. Riflessioni imtBsciplinari
sulla funzione economica e la giustificazione ¢ostnale dell'inderogabilita delle norme
giuslavoristiche Ridl, 1994, |, 454), qui l'utilise constammentypovérifier I'efficience économique de
l'instrumentation régulatrice. Differemment fautrémarquer selon qu’on prenne pour référence une
science économique déclinée au «pluriel» (DEL PUNIaks son essdi'economia e le ragioni del
diritto del lavorg DLRI, 2001, 3 ss; ainsi que M. MAGNANI| diritto del lavoro e le sue categorie,
valori e tecniche del diritto del lavord?adova, 2006, 113; R. PES&conomia e diritto del lavoro
ADL, 2006, 433; U. ROMAGNOLIDivagazioni sul rapporto tra economia e diritto dalvoro, LD,
2005, 527, ou cette perspective offre «des occasidterieures de dialogue, et peut-étre aussi de
complémentarité, entre droit du travail et écononfi@lteriori occasioni di dialogo, e forse anche di
complementarieta, fra diritto del lavoro e econon)ia

%0 Je rapporte ici 'expression incisive de NORBERBOBBIO, qui souligne comment cet effet est
produit par la circonstance que les grandes démissont prises non pas par les pouvoirs publicss ma
par des pouvoirs privés, lesquels sont le plus eoiudes pouvoirs transnationaux. N. BOBBIG,
regola della maggioranza: limiti e apotién N. BOBBIO, C. OFFE, S. LOMBARDINIDemocrazia,
maggioranza e minoranz8&ologna, 1981, 63.

%1 F. MARRELLA, La nuova lex mercatoria. Principi Unidroit e usiideontratti del commercio
internazionalein F. GALGANO (dir.), Trattato di diritto commercialePadova, 2003; IdLa nuova lex
mercatoria tra controversie dogmatiche e mercattledegole. Note di analisi economica del diritteid
contratti internazionaliin Sociologia del dirittg 2005, 249 ss.

%2 F  GALGANO, La forza del numero e la legge della ragione. $tatél principio di maggioranzal
Mulino, Bologna, 2007, 223-224|l«apporto fra Stato e mercato si € invertito:léviercato la fonte che
giudica i titoli del debito pubblico emesso dagtats e condiziona la politica finanziaria di questi
ultimi». Dans un monde toujours plus économiqueéldelin de la puissance des Etats «porta con sé
fatalmente il declino della democrazia politicaxl principio di maggioranza, a cui Locke e Rousseau
avevano assegnato la funzione di far coincidereegmti e governanti, puo essere conservato, forse,
solo «come regola interna» delle province dellaisizcglobale.

53 E. GHERA, Subordinazione, statuto protettivo e qualificaziate rapportg RLRI, 2006, n. 109, 1
ss., qui 21, qui observe quenwirtt della dimensione assiologica che la coloal centro del sistema
garantista, la subordinazione-situazione prevalellasusubordinazione-obbligaziome et cette
prédomination knporta che il giudizio sulla qualificazione delporto sia fortemente condizionato
dall'esigenza di garantire I'applicazione dello tfito protettivo del lavoratore come persona e come
contraente debole
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D'autre part, ce n'est pas fortuitement que le Droommunautaire réagit a
I'effectivité croissante de lEex mercatoriapar un usage accru dedaft law>* et il n’est
pas non plus fortuit que des doctrines, méme plat@gntives au juste équilibre des
valeurs, craignent le conflit potentiel de cettethnde de régulation avec la rationalité
axiologique des réglementations nationales, jusgqatéevoir la possibilité que la méthode
puisse conduire «sur le plan intérieur a une detstru de I'appareil de garantie et sur le
plan supranational & une dilution progressive degsisociaux» («sul piano interno ad una
destrutturazione dell’apparato garantista e suhgisopranazionale ad una progressiva
diluizione dei diritti sociali»}>.

A premiere vue, il peut apparaitre singulier gueténsions qui traversent le Droit du
travail, et qui investissent son étre et son de@tvg, ne touchent guére, si non seulement
de maniére marginale, I'ordre régulateur produit Pautonomie collective, y compris
dans sa projection concertative; au point que &kexions se limitent a évaluer la
nécessité d’opérations de manutention autoréforweatrou I'opportunité d’interventions
d’efficience régulative de la concurrence représird.

La réalité est que, de la Libération au siecle eauy I'autonomie collective a
démontré pouvoir représenter une technique régalatapable de produire la synthése
vertueuse d’intéréts opposés, non seulement dangetmes évolutifs de la rationalité
axiologique du Droit du travail, mais aussi darenfemble des équilibres des valeurs
constitutionnelles, conjuguant dans son efficapitgtique la défense de la personne et la
réalité de I'entreprise (sources d’emploi et denkiiere social).

Mais cette singularité s’explique par la circonsgque «dans le vide législatif laissé
par I'inactualisation de I'art. 39 Const.» («nelotw legislativo lasciato dalla inattuazione
dell’art. 39 Cost.»), Francesco Santoro Passatediit créé l'institution du contrat collectif
de «droit commun», fondé «sur la notion d’autonofpiévée) collective$°. Aujourd’hui,
cette doctrine, & soixante ans de I'entrée en vigde la Charte constitutionnelle, et grace
aux précisions et aux ajustements de son Ecolait gude le méme |égislateur considére
«la négociation collective comme l'instrument leuplidoine pour la poursuite d’un
meilleur équilibre des intéréts contraires qui camsent la production» («la
contrattazione collettiva come lo strumento piunielo per il perseguimento del miglior
bilanciamento degli interessi contrapposti chettetiazano la produzione3s).

254 A, PERULLI, Valutazione ed efficacia del diritto del lavoreit., 34, parle d'«économisation»
(economicizzazionealu droit du travail a I'intérieur du systéme figue communautaire lorsque le droit
social «se trouve structuré, enraciné et encastigeisn d'une logique mercantile»s{d¢rova strutturato,
radicato e incastrato entro una logica mercantjle

25 A, PERULLLI, Valutazione ed efficacia del diritto del lavorit., 28-29, qui craint que le vocable soft
de la science politique appliqué au droit puisse &nctionnel & «l'instrumentalisation des poliiig
sociales» et, ainsi, «au profit des objectifs stmads de réduction des charges publiques, d’atéstér
salariale et de flexibilité du marché du travaika profitto di obiettivi strutturali di riduzione dla spesa
pubblica, di austerita salariale e di flessibilithel mercato del lavore).

2% p_ ICHINO, ! primi due decenni del diritto del lavoro repultaio: dalla Liberazione alla legge sui
licenziamentiin ID. (dir.), Il diritto del lavoro nell'ltalia repubblicana. Tete e vicende dei giuslavoristi
dalla liberazione al nuovo secqloit., qui 21.

%57 M. PERSIANI,Ancora sull’autonomia privata collettivaADL, 2008, qui 763, qui montre encore que
I'action syndicale est désormais caractérisée iog seulement par la prédominance de I'autonomie
collective sur celle individuelle, mais encore de én raison de la fonction que le systeme luigassi
guelle a fini par constituer une composante deenggstéeme juridique» fen pil soltanto dalla
prevalenza dell’autonomia collettiva su quella widuale, ma da cid che, a ragione della funzione ch
I'ordinamento le assegna, ha finito per costituinga componente del nostro sistema giurigico
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2.

Efficacité d’'une théorie: 'autonomie privée
collective

Il est intéressant de noter, comme il résulte derdeonstruction attentive du
développement de la doctrine de Francesco Santassakelli, que «l'explication
privatiste» de I'efficacitéltra partesdu contrat collectif a déja été proposée en 1§34
bien que son auteur lui-méme retenait qu’elle nevaid peut-étre pas étre rapportée a
I'organisation syndicale de l'ordre corpor&tlf comme preuve d'une pensée forte et
fondatrice, inspirée d'«une grande foi, partagéecalorganisation, en la liberté de
’'homme, avec tous les inconvéninents, avec tosiptex qu'il faut payer pour la liberté»
(«wuna grande fede condivisa con l'ordinamento, ndifteerta del’'uomo, con tutti gli

inconvenienti, con tutti i prezzi che si devonograger la libert&)*®.

C’est justement ce rappel constant a la libertésemt dans toute son Ec8lequi
expliqgue comment la reconduite de I'autonomie otiNe a 'autonomie privée ait lieu a
travers la théorie du mandat, en raison dugueddeaiation syndicale est Iégitime a stipuler
un contrat collectif de droit commun en représémtaties travailleurs; mandat qui, selon
I'affinement successif de son éleve (auquel on doissi une premiére contribution
significative dans la détermination de [I'efficacitibrmative du contrat collectif) se
concrétisait dans 'adhésion du travailleur au syatcsignatair&?

Il ne manque pas, toutefois, dans une pensée sal&ta, la perception de I'évolution
constante du systeme. Dans cette perspectivejdacscjuridique est congue comme un
travail de «construction de concepts et de catéggour une interprétation exhaustive du
systéme» (eostruzione di concetti e di categorie per un’esi@as interpretazione
dell’'ordinamentoy, rendu toujours plus complexe entre autres pasigerposition d’'un

285 CAPRIOLI, dnterpretazione di Francesco Santoro-Passarelfi»1 du dactylographié, se référant
aux lecons tenues a Padoue en 1934 a la FacuBéieleces Politiques («Corso di coltura per funziona
sindacali»), puis recueillies dans le volume «Llegisne del lavoro. Lezioni raccolte dal dott. G.
Benettin», Padova, 1936.

%9 Cosi F. SANTORO-PASSARELLEsperienze e prospettive giuridiche dei rappori ifisindacati e
lo Statg 1956, in ID.,Saggi di diritto civile Napoli, 1961, 5, 143.

%0 F, SANTORO-PASSARELLI,Senso di un insegnamentBDL, 1972, 421, et encore dans ID.,
Liberta e autorita del diritto civilePadova, 1977, 1, avec la mise au point ultérigue le travail de
juriste est la reconstruction du systéme, inspiieéeertaines valeurs, «des valeurs, cependanmnigdon
avec le systeme, et non des valeurs personneiess pue le juriste ne peut (...) imposer son écludle
valeurs si elle ne coincide pas avec celle accguéée systeme» yalori, perd, sentiti all’'unisono con
I'ordinamento, non valori sentiti personalmentergde® il giurista non pud (...) imporre una sua scdia
valori, se non coincide con quella accettata datfimamento).

%1 M. DELL'OLIO, Francesco Santoro-Passarelli e il diritto del lagpiADL, 1997, n. 4, 18 ss., qui
rappelle que «le principe unitaire du droit du &idv («l principio unitario del diritto del lavore) est
son «recours dans un but unique, la sauvegardea dibdrté, voire méme de la personnalité du
travailleur»(«in un unico fine, la salvezza della liberta, adella stessa personalita del lavoratore»).

%2 C'est la thése de A. CATAUDELLAAdesione al sindacato e prevalenza del contratitettivo sul
contratto individuale di lavoroRiv. Trim. Dir. Proc. Civ,. 1966, 545. L'adhésion de F. Santoro Passarelli
est prouvée par la comparaison entre la 17° eBigdition des Mozioni di diritto del lavore, Napoli,
respectivement en 1965 et 1966. La récente repitapode la thése de la part de I'auteAn¢ora sulla
prevalenza del contratto collettivo sul contrattalividuale di lavoro: uno sguardo al passato e ghal
considerazione sul presenta Diritto e liberta, Studi in memoria di Matteo Dell’OljdTorino, 2008, 230
ss., nonché iRiv. Trim. Dir. Proc. Civ. 2008, 61) a déterminé une réplique affectueuss faane de

M. PERSIANI, Ancora sull’autonomia privata collettivadDL, 2008, 759.
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systeme matériel & celui formel»sfwrapposizione di un ordinamento materiale a quell

formale»)*®®

A ce travail succede la réflexion synthétiqgue dést%nos syndicats, précisément par
manque d’une discipline efficace, ont pu dévelofgué action d’institut, c’est-a-dire la
défense des intéréts professionnels, mais aussdrételeur action, et de maniere
progressive, ils continuent a I'étendre, en pgoéiot a la réalisation des intéréts de toute la
collectivité» (& nostri sindacati proprio per la mancanza di un#adaiplina specifica,
hanno potuto svolgere la loro azione di istitutmecla tutela di interessi professionali, ma
anche estendere la loro azione, e in maniera pregjs@ continuano ad estenderla,
partecipando alla realizzazione degli interessi tdita la collettivitdy) parce que la
poursuite de ces derniers condtionne «la poursettela satisfaction des intéréts
professionnels» (kperseguimento e la soddisfazione degli interpssfessionalk)?**

De sa pensée se fait aujourd’hui I'écho le tradailMattia Persiani qui conclut, la
rendant autosuffisante, 'ensemble de la constroatie I'autonomie privée collectitf
celle-ci est ainsi qualifiée de privée collectiparce que c’est la I'expression d’'un pouvoir
originaire conféré dans le milieu du droit commuded groupes sociaux spécifiques pour
la satisfaction d’'un intérét collectif, qui est jours un intérét privé, parce qu’il ne se
réfere pas a une collectivité institutionnelle (ecoenl’intérét publique général pour la
société civile qui insiste sur l'organisation gl)a mais a une collectivité d'intéréts
constitués sur des bases volontaires (au moyerafididtion & I'association singuliére
dans un régime de pluralisme d’organisafith)

Ce pouvoir originaire du sujet syndical ne peut &@nfondu avec les pouvoirs dont
est titulaire chaque inscrit, en tant qu'ils leonsattribués pour la satisfaction de leurs
intéréts, et par conséquent comptables a l'autam@mvée individuelle. Pour ces motifs,
l'inscription au syndicat, si elle a pour but ddinié le milieu de I'application subjective
du contrat collectif de droit commun, ne revétrevanche, aucune importance quand elle

263 F, SANTORO PASSARELLIQuid ius? in Sodalitas Napoli, 1982, irOrdinamento e diritto civile,
Ultimi saggi Napoli, 1988, 25.

%4 F. SANTORO PASSARELLI,Relazione al colloquio Italo-Polacco su «Problemiurilici
dell'impresa» 24-25 novembre 1975, Roma, in Accademia dei lijnsi, XXII, Roma, 1976, 19, et in
ID., Liberta e autonomia nel diritto civijeit., 263.

265 M. PERSIANI, Saggio sullautonomia privata collettiyd®adova, 1972, 92 ss; ce travail explique
aussi la parenthése dans I'essai de P. ICHIN®imi due decenni del diritto del lavoro repubtadio:
dalla Liberazione ai licenziamenttit., dont on rend indirectement compte a la e se référant au
complément a la théorie de l'autonomie collective . PERSIANI (ainsi que les apports de R.
SCOGNAMIGLIO, Autonomia sindacale e efficacia del contratto dtile, RDL, 1971, 140), et a la
pensée de C. ESPOSITy Stato e i sindacati nella Costituzione italiaia La Costituzione italiana,
Saggj Padova, 1954 et iRapporti tra Stato e sindacatRelazioni e discussioni, Accademia nazionale
dei Lincei, Roma, 1956, 37-45) qui identifiait lE®dements de I'autonomie collective dans I'art.d&9

la Constitution.

% Dans sa relecture de la doctrine de la périodd)lRLUCA TAMAJO, Gli anni '70: dai fasti del
garantismo al diritto del lavoro dell’emergenaza Il diritto del lavoro nell'ltalia repubblicanacit., 109,
signale, par ailleurs, que «la monographie fonddatende Mattia Persiani de 1972, et I'essai, le
précédant de peu, de Renato Scognamiglifeandamentale monografia di Mattia Persiani délr2, e

il saggio, di poco precedente, di Renato Scognaosiplfurent percus en «disconitnuité avec les
positions traditionnelles» de P. ICHIN®unzione ed efficacia del contratto collettivo redtliale
sistema delle relazioni sindacali e nell'ordinanestndacale RGL, 1975, |, 457 ss.
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doit identifier les pouvoirs dans I'exercice dedgue contrat collectif est stipulé et en
expliquer I'attribution relative”.

Grace a cette reconstruction théorique, qui ingecentrat collectif parmi les contrats
nominaux (en raison de ce que prévoit I'art. 39sT9ret qui dote le contrat collectif d'une
«force» nominative que ne connaissent pas les attegonomie privée individuelle
(lequel, en raison de cette connotation, contiénsiacomme la loi, des propositions
hypothétiques), I'autonomie privée collective pantia obtenir du systéme, de diverses
maniéres, la reconnaissance substantielle de sspgad®n générale des travailleurs et des
donneurs de travail dans les milieux négociataieeséférence, et cela aussi au moyen de
la prise comme présupposé Iégitimant de la reptésété majeure, d’abord
historiquement présumée puis comparativement ét&bli

Par ailleurs, significativement, tous les autewissg sont confrontés au probleme de
I'efficacité subjective du contrat collectif, «a dacherche de la quadrature du cercle dans
'origine privatiste» (alla ricerca di una quadratura del cerchio tra I'gine
privatistica») et de sa réalisation comme «source, aux limitgpiques, du droit du
travail», n’ont jamais coupé «le cordon avec lacegtion privatiste du contrat collectif de
droit commun» (& cordone con la concezione privatistica del cattiv collettivo di
diritto comune), s’enracinant fondamentalement dans la théagig-hncesco Santoro
Passarelli, opérée par Mattia Persiani, c’est & tir «reconnaissance de la part de
linstitution, in primis constitutionnelle, des autonomies sociales difftag de celles
individuelles» («iconoscimento da parte dell’ordinamento, in pringsstituzionale, di
autonomie sociali diverse da quelle individuif°.

%7 R. DE LUCA TAMAJO, Gli anni '70: dai fasti del garantismo al dirittoedl lavoro dell’emergenza
cit., en particulier 110: i definitiva, in un raffinato recupero della cormene istituzionale, per
PERSIANI, kautorita» dei gruppi in tanto € rilevante (e presaull’autonomia individuale), in quanto
corrisponde alle «valutazioni» accolte dall’'ordinanto statuale».

268 C'est justement cette constatation qui améne taride, a la fin des années '70, & I'hypothése d’un
possible qualification du contrat collectif comnemdlement du systéme, conditionnée par I'extenslen (
fait, en pratique, ou méme proportionnelle) du enilde I'efficacité du résultat (et donc, du pouyde la
négociation envers les non inscrits, voir, en paligr, G. FERRARO,Ordinamento, ruolo del
sindacato, dinamiche contrattuali di tutelRadova, 1980 (mais aussi G. VARDARContrattazione
collettiva e sistema giuridicoNapoli, 1984; ID.,Contratti collettivi e rapporto individuale di lavo,
1985), l'opération est réalisée dans un contextéural apte a conjuguer «une solide position de
reconstruction du phénoméne syndical civilistiq(ma solida impostazione civilistica di ricostruzeon
del fenomeno sindacalg a I'exigence de «seconder la tendance de I'#stsmt syndicale a préfigurer
une réglementation de caractére obligeante ou terellement générale» ggsecondare la tendenza
dell'associazione sindacale a prefigurare una ditioa di carattere vincolistico e tendenzialmente
general®), G. FERRARO,GIi anni '80: la dottrina lavorista dalla marcia dequarantamila a
Maastricht in Il diritto del lavoro nell’ltalia repubblicana cit., 185, se référant essentiellement a la
monographie de M. DELL'OLIO — G. BRANCA, organizzazione e I'azione sindacaleadova, 1980.

29 R. DEL PUNTA, Il diritto del lavoro fra due secoli: dal protocallGiugni al decreto Biagicit., 387-
390, se référant, entre autres, a M. D’ANTONIAquarto comma dell'art. 39 della Costituzioneggi,
DLRI, 1998, 665 ss.; G. PROIAQuestioni sulla contrattazione collettiva. Legittimone, efficacia,
dissensp Milano, 1994; A. TURSIAutonomia contrattuale e contratto collettivo divéao, Torino,
1996; F. LUNARDON,Efficacia soggettiva del contratto collettivo e dmrazia sindacale Torino,
1999; L. NOGLER, Saggio sull'efficacia regolativa del contratto aetlivo, Padova, 1997; M. P.
MONACO, Modelli di rappresentanza e contratto collettividilano, 2003; A. BOLLANI, Contratto
collettivo e interpretazionePadova, 2004; P. BELLOCCHI, contratto collettivo di diritto comunean
F. CARINCI (dir.), Il lavoro subordinate Trattato di Diritto privatq dirigé par M. BESSONE, Vol.
XXIV, Tomo I°, 2007, 261.
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Il en est sorti un résultat qui est tout a faipteduit normatif de I'autonomie privée
collective originale sur le plan de lefficacitéarmpe qu’elle concrétise I'hypothese
prévalant dans cette question, selon laquelledi drprime une «capacité a s’autoréguler
de maniere réfléchie et a se délimiter selon laateorla politique et I'économie»
(«capacita di autoregolarsi in maniera riflessiva é delimitarsi nei confronti della
morale, della politica e del’econoa®f’®. Le contrat collectif, méme de droit commun,
finit, effectivement, par produire aussi ses effetg les travailleurs dépendant des
donneurs de travail qui n'ont pas adhéré aux swtslisignataires, projetant sur la totalité
de la collectivité civile le meilleur équilibre pmible des intéréts contraires qui
caractérisent la productith

3. Autosuffisance régulatrice et efficacité du
systéme des rapports collectifs

Je reste personnellement convaincu que |'opérati@éorique de Gino Giugni au
début des années '60 aurait été impossible sammaléere constructive fournie par
Francesco Santoro Passarelli. Dans cette perspeciizi toujours considéré que
l'interrogation continuité-discontinuité a toujoukté posée seulement pour souligner
guelque prise de distance avec la «vieille dogroatiguridique». Certes, sans cette
dogmatique, opportunément revisitée, il auraitastgez difficile de réaliser une opération
de «réalisme juridique», la ou I'étude «du systeefiectif des rapports syndicaux»
résultait possible seulement parce que cette efitécttait rendue par I'actionnabilité
juridiqgue de l'inscrit & I'association syndicalgsataire.

Ainsi, dans ma lecture, la contiguité entre lesxdthéories est indiscutable; le
«systéme a part, capable de se contrbler seule dmrner des regles et des procédures
juridictionnelles» (selon la théorie de la plugliles systemes juridiques de Santi
Romano), offre une méthode de lecture du systerserajgports collectifs indispensable
pour en comprendre les logiques internes.

20 A, PERULLI, Valutazione ed efficacia del diritto del lavordit., 22, qui montre que la capacité d’un

systeme a s'autoréguler de maniére réflexive tiant|'efficacité comme valeur conditionnée”,
qu“explique I'équilibre des intéréts en conflit”.

21 M. PERSIANI,Ancora sull’autonomia privata collettivait., 761, qui souligne que le contrat collectif
finit par exercer aussi son efficacité envers lesngurs de travail eux-mémes non adhérents aucstndi
signataire, tant indirectement (en se référant poemplification a la jurisprudence art. 36 Congjye
directement, en raison des questions réglées (cormomst le cas pour les contrats collectifs
gestionnaires). C'est ici, du reste, que nait alangense débat sur le contrat collectif comme rseu
(source acte, source fait) au sujet duquel on piet pour tous M. RUSCIANO (dont la production
intense m’oblige, pour des raisons de synthese,ealimiter a rappeler iciContratto collettivo e
autonomia sindacalajans la seconde édition de 2003, UTET, Torinosiajue, défendant la thése niant
cette proposition (et aussi, bien que de maniare puverte, pour 'emploi public privatisé), encdde
PERSIANI, Il contratto collettivo di diritto comune nel sista delle fonti del diritto del lavorADL,
2004, 1.
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Cela met aussitét en évidence I'exigence de digogutre les organisations, qui
permet a ce droit spontanément produit en termesgtalégulation de jouir «de formes de
rapport organique capables de faire affluer» laultds normatif (et sa défendabilité
judiciaire) du systéme sous-ordonné a celuisuraréprsans que n’en dérivent des
inhibitions & son autonomie origin&ife

Du reste, il paraissait clair a Francesco Santass&relli que I'action du syndicat est
«historiguement et institutionnellement» a la feie action de lutte» et «une action
pacifique». La dynamique des rapports collectitsa@issi caractérisée par la circonstance
gue «a un certain moment, I'activité productivel'datreprise peut étre interrompue par
une action collective des travailleurs visant &abtde meilleures conditions de travail et
surtout un salaire suffisanfad un certo momento, I'attivitd produttiva deflianda puo
essere interrotta da un’azione collettiva dei laatori tendente a far ottenere ai medesimi
condizioni di lavoro migliori e soprattutto un sala sufficiente). Alors, «le conflit est
légitime» a condition qu’il soit fonctionnel a soéglement «a I'oeuvre des propres parties
contractante$¥®

La position de Gino Giugni, bien que d'un autrenpaie vue, le rejoint: «dans le
systeme intersyndical la menace de gréve congtityeavant tout le moteur de la création
contractuelle du nouveau droitxn@fl'ordinamento intersindacale la minaccia di So#&yo
costituisce (...) soprattutto il motore della creamocontrattuale di nuovo diritto»)nais
celle-ci peut assurer cette fonction «seulements danmesure ou le systeme qu’elle
contribue a créer et a faire fonctionner donneadealeur a la clause de trévesdto in
guanto I'ordinamento che esso contribuisce a crem@far funzionare attribuisca valore
alla clausola di tregua)$’

Il est clair, alors, que la prise de position ferdee Francesco Santoro Passarelli en
1971 en faveur de la clause de tréve n’était pagdation émotive d'un juriste voyant
I'ordre régulateur s’effriter, mais bien la défetseide de la rationalité et de I'efficacité du

272 p_|CHINO, I primi due decenni del diritto del lavoro repubtsio: dalla Liberazione alla legge sui
licenziamenti cit.,, 49, se référant a la célébre monographi€cdé€sIUGNI, Introduzione allo studio
dell’autonomia collettiva Milano, 1960. Dans la reconstruction il y avaissi toute la question «de la
disponibilité ou non en lieu collectif du droit deéve» («ella disponibilita o no in sede collettiva del
diritto di sciopero) en relation, en particulier, avec la validités ddauses de tréve, dans la mesure des
négociations dignes de défense selon les pringpasraux de l'organisation étatique (L. MENGONI,
Limiti giuridici del diritto di sciopero RDL, 1949, |, 246-259; G. PERAp sciopero civilmente illecito

a seguito della sua regolamentazione nel contatttettivo di lavorq Foro It., 1955, |, 1; ID.,Problemi
costituzionali nel diritto sindacale italianoMilano, 1960; V. SIMI|I diritto di scioperg Milano, 1956),

ou a leur nullité (P. CALAMANDREI Significato costituzionale del diritto di sciopem@GL, 1952, I,
223-244; C. SMURAGLIA,In tema di Accordi interconfederali per la discipdi dei licenziamenti
nell'industria, RGL, 1956, I, 73). C'était déja dans un contakdas lequel apparaissait la problématique
de la rapportabilité de I'obligation (aux organisas signataires ou aux travailleurs y adhérant), e
raison de la distinction entre «partie normativespartie obligatoire» du contrat collectif (G. GHEA,

Il dovere di pace sindacal®iv. Trim. Dir, Proc. Civ. 1961, 457 ss.; IDLa responsabilita contrattuale
delle associazioni sindacali. La parte obbligatodel contratto collettivpMilano, 1963).

23 F, SANTORO PASSARELLIEsperienze e prospettive giuridiche dei rapporé frsindacati e lo
Statg 1956, inSaggi di diritto civile Napoli, 1961, 5, 143. Voir aussi F. SANTORO PASEA LI,
Autonomia collettiva e liberta sindacalRidl, 1985, |, 137, et i©Ordinamento e diritto civile. Ultimi
saggi cit., 266.

27 «Verrebbe meno, altrimenti, la sola moneta di ssardi cui la coalizione dei lavoratori dispone», P
ICHINO, | primi due decenni del diritto del lavoro repuldaino: dalla Liberazione alla legge sui
licenziamenti cit., 51, qui se réféere a la monographie de GU@NI, Introduzione allo studio
dell'autonomia collettivacit., en particulier 132-139, la note 128.
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systeme des rapports collectifs, et ainsi, final#m& matrice originaire toute entiere
rapportable & I'aire du Droit pri%é.

Certes, la reconstruction en termes privatisted’atganisation du droit syndical,
devait compter non seulement avec la contestatiorfoddement civiliste du contrat
collectif, «alimentée par la théorie de la contlaiité permanenté%, mais encore avec le
présupposé que la conclusion de l'accord colleaté garantissait plus un arrangement
durable du conflit d’intéréts en questiofenon garantiva pitu una durevole composizione
del sottostante conflitto di interessi»lgquel, au contraire, «pouvait renaitre a tout
moment», suite a la «légitimité d'une reprise relieative de la part syndicale et d'une
réouverture des pourparlers, y compris a peu déardis de la conclusion des
négociations¥".

Ce fut une période longue ou breve si I'on regdalaedimension historique du
phénoméne. Elle eut le démérite de soumettre, m&emdement temporairement, la
rationalité axiologique intrinséque de l'autonorpiévée collective a la prédomination du
parameétre de l'efficience économique. En effetdéaiation de I'étre et devoir étre du
Droit privé (c’est a dire de l'obligation de resfercles accords conclus) au moyen de
'accréditation de la thése du «salaire variabtEpendant» a co(té, en vertu de la réaction
du marché (manquant totalement de confiance enefaigance dans le temps des
équilibres d’intéréts contraires trouves par leevidés négociations), plus de cing millions
de postes de travail et des souffrances pour lrebkede la société civile.

Il fallu attendre le protocole du 23 juillet 199@égigné protocole Ciampi, alors
Président du Conseil ou protocole Giugni, alors isMie du travail) qui reformule, a
travers une redéfinition des régles (de leur pemste® dans le temps et de la
sanctionnabilité des manquements), les conditians ponjuguer les raisons de I'emploi
avec celles de I'écononifé

Par ailleurs, dans les années difficiles, lorsg€inblait impossible de déplacer sur le
plan collectif une régle propre au contrat de deomnmun (que le juspositivisme retient
préexistant a la rencontre méme de la négociatiodiue avec la réglementation), celle
inspirée du principgacta servanda sur(pbligeant les deux contractants), Gino Giugni

2’5 E. SANTORO PASSARELLIPax, pactum, pacta servanda sunt. (A propositoedebsiddette
clausole di tregua sindacaleMGL, 1971, 374, et ihiberta e autorita del diritto civilecit., 315. Pour
une vision générale, voir F. CARINQDjritto privato e diritto del lavoro: uno sguardoatl ponte in F.

CARINCI, Il lavoro subordinato. Il diritto sindacalein Trattato di diritto privato, dirigé par M.

BESSONE, Vol. XXIV, Tomo |, cit., XIll e ss..

?’® R. DE LUCA TAMAJO, Gli anni 70: dai fasti del garantismo al diritto Heavoro del’emergenza
cit., 107, qui rappelle comme le “manifeste” dedaonstruction privatiste peut se prévaloir desixsle
F. SANTORO PASSARELLIAutonomia collettiva, giurisdizione, diritto di sgierg Riv. It. Sc. Giur,
1949, 138; mais il se réfere aussi a P. RESCIGSi@dacati e partiti nel diritto privatoin Jus et in
Persona e comunifdBologna, 1966, 190.

2" R. DE LUCA TAMAJO, Gli anni 70: dai fasti del garantismo al diritto Hkavoro del’emergenza

cit.,, 111, qui cite parmi les contributions de Bépe (qui soutenaient les hypothéses reconstrsctive

rappellées dans le texte) G. GHEZDiritto di sciopero e attivita creatrice dei suaiterpreti in Riv.
Trim. Dir. Proc. Civ, 1968, 32; ID.,Osservazioni sul metodo dell'indagine giuridica rdifitto
sindacale lbidem, 1970, 406; F. MANCINIPotere sindacale e ordinamento giuridicbe Donato,
1973.

2’8 pour le sens de ce protocole dans I'évaluatiohaud d’un protagoniste, G. GIUGNFondata sul
lavoro?, Ediesse, 1994; pour une réflexion successivéIGGNI, La memoria di un riformistéa cura
di A. Ricciardi), Il Mulino, 2007.
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était bien conscient qu'il fallait défendre (comtadigne de Piave) la position civiliste du
contrat collectit’.

Le protocole de '93, ainsi, refixera le droit, netoant a la théorie de Francesco
Santoro Passarelli et de Mattia Persiani. Outreri@ise en vigueur substantielle du modéle
de négociation articulée de '62, opportunémentsésiet remise a jour, le protocole
représente, étant donnée la contingence partieukém moment de haute convergence»
de I'exécutif et des parties sociales «sur I'exggerommune de ramener le systéme
économique sous contrble, en ébauchant une logionige de gouvernement»
(«sull’'esigenza comune di riportare sotto controllcsistema economico, abbozzandone
una matura logica di governg"°.

Méme si la méthode concertative, dont le protocef@ésente la réalisation la plus
compléte, ne parvient pas a se fixer sous le pioétitutionnel, avec des conditions
alternative&' le passage relance, en la renforcant, la légiimapolitique des trois
grandes Confédérations historiques, concluant moessus qui, si 'on peut dire, avait
commencé, plus qu'avec la Iégislation promotiorekks années '70, avec l'arrét n. 290
du 27 décembre 1974, «par lequel la Cour Congtitnglle démantela la nhorme pénale
incriminatrice de la greve politique, c’est a dote la gréve destinée a influencer les
décisions gouvernementales et parlementaireson(eui la Corte Costituzionale smantello
la norma penale incriminatrice dello sciopero pigiit, cioé a dire dello sciopero diretto

ad influenzare le decisioni governative e parlaragn)®®

Si l'on conjugue lintervention qui ouvrait a unetrdocratie politique, centrée
également sur la représentation professionnekirete conflit collectif pour les droits de
citoyenneté, avec l'issue des processus de cotioerdans le gouvernement du systeme

29 G. GIUGNI, L'autunno caldo sindacaldl Mulino, 1970, 24 e 36 ss., qui, avec sa camstattitude
médiatrice, soutient que le contrat collectif, «neéstil ne garantit plus les entreprises de conflitars»
(«anche se non garantisce piu le aziende dai carflittri»), sert a résoudre le conflit en acte et, ainsi,
«demeure un contrat en bonne et due forme, comohemikeure aussi l'institution intersyndicale fondée
sur la contractualité» (esta un contratto con tutti i crismi, cosi comeatto resta I'ordinamento
intersindacale che sulla contrattualita si fans).

280 R. DEL PUNTA, Il diritto del lavoro fra due secoli: dal protoca@lGiugni al decreto Biagicit., 254,
qui rappelle que le protocole trouvait sa justiiica avant tout dans la «nécessité d’enrayer &iidin et
de rendre des comptes publiques présentablesjafatisfaire les parametres nécessaires a manter d
le train, désormais lancé, de l'unification eurapé» («necessita di debellare l'inflazione e rendere
presentabili i conti pubblici, cosi da soddisfarparametri necessari a salire sul treno, ormai jtart
dell'unificazione europeg»

21 A ce sujet, F. CARINCI,Riparlando di concertazioneADL, 2005, 491 qualifie la méthode
concertative d’'«une pratique de Gouvernement,did@ conjoncture économique et politico-syndicale»
(«una prassi di Governo, legata alla congiuntura emaica e politico-sindacalg, qui souvant dégrade
a une technique de fluidification des réformesus grand impact social et/ou & un moyen de reckerch
du consensus légitimant les interventions les plodificatrices de I'ordre régulateur du droit davail

et de la prédominance sociale, voir aussi M. MAREDSoverno dell’economia e azione sindacate

F. GALGANO (dir.), Trattato di diritto pubblico del’economjd&adova, 2006, 251 ss.

%82 R. DE LUCA TAMAJO, Gli anni 70: dai fasti del garantismo al diritto Hivoro del’emergenza
cit.,, 105. La difficulté des Confédérations hisyores (dans le moment actuel) de conserver intacte |
Iégitimation politique est conséquente de la adiseeprésenté comme cause du déclin du représgihtant
devient en effet difficile, pour les organisatisdicales traditionnelles, d’exprimer I'unité idi¢aire

du monde du travail, éclatée en une pluralité &ggts sociaux, privés d’'un minimum de dénominateurs
communs, et donc non idoines a récupérer la nati@me de classe, G. COLAVITTLa natura
giuridica della rappresentanza sindacale. Un “pasadietro” del dibattito sull'attuazione dell'art39
della CostituzioneDRI, 2006, 976.
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institutionnel et de la société civile, on trouveeuautre confirmation significative de la
capacité de l'autonomie collective a produire umsul@t normatif expressif de sa
rationalité axiologique (que résume la défensealail et I'économicité de I'entreprise) et
conséquent a cela de son efficacité pratique.

«De fait», suite a l'intervention du juge des loles organisations syndicales,
«débarrassées des limitations dérivant d'une fonctiprétendue éminemment
économique» (ganciate dalle limitazioni derivanti da una pretesfunzione
eminentemente economigase firent «interlocuteurs nécessaires des poapoiblics pour
toute mesure de politique économique», amenantcEsan Santoro Passarelli a affirmer
gue «non seulement les lois et les actes du popubiic concernant les travailleurs, mais
toutes les dispositions sont prises d'accord awecsyndicat» Krancesco Santoro
Passarelli ad affermare che «non soltanto le leggli atti del potere pubblico riguardanti
i lavoratori, ma tutti i provvedimenti sono concatilcon il sindacato)®®

En vérité, la Cour, en dédouanant la gréve pokticge limita & la configurer comme
liberté et non comme droit (avec pour seule lingtérouble de I'ordre constitutionnel et
'obstacle a la souveraineté populaire); ce futoeacFrancesco Santoro Passarelli a
stigmatiser I'excés de prudence (que sauvegarércidté de sanction du créancier de la
prestation) dés lors qu’un tel conflit se trouventifié par la Cour elle-méme d’instrument
de la participation des travailleurs a I'organisatipolitique, économique et sociale du
Pays au sens de l'art. 3, comme selon la Consiiffti

En réalité, dans la perception d’une pensée rigmarel était clair que «pour qu’une
Constitution change on n’a pas besoin d'en rédisgetermes» @erché una Costituzione
cambi non occorre la revisione delle sue norjnedans la mesure ou «le procédé de
révision est nécessaire pour la modification deCtmstitution formelle, et non de la
Constitution matérielle» (kprocedimento di revisione € necessario per inmbéo della
Costituzione formale, non della Costituzione males)?®°. S’ouvrait alors une nouvelle
période de reglementation qui, faisant des troisff€térations historigues un objet
politique, les Iégitimait «a exercer leur proprect® de contestation également en dehors

283 R. DE LUCA TAMAJO, Gli anni 70: dai fasti del garantismo al diritto Hevoro dell’emergenza
cit., 105-106, qui rapporte la pensée de F. SANTORESSARELLI, La disciplina dello sciopero
secondo la Costituziond 976, et inLiberta e autorita nel diritto civilecit., 329. Sur le rapport entre
systeme politique et réle du syndicat aprées I'adeéta Cour Constitutionnelle sur la gréve poligguafr.
récemment, M. RUSCIANGSciopero politico e attivita creatrice della Cor@pstituzionale in Diritto
del lavoro e Corte Costituzionaldirigé par R. SCOGNAMIGLIO, ESI, 2007, en partiet 220 ss. On
trouvera une contextualisation historique ponceuelle I'affaire dans M. MARTONEGoverno
dell’economia e azione sindacalst., 172 ss.

24 £ SANTORO PASSARELLISciopero politico e diritto di scioperan Foro It.,1975, |, 550, et in
Liberta e autorita nel diritto civilecit., 319. Pour la doctrine de I'époque, voirsas. PERALa Corte
Costituzionale e lo sciopero politicdDL, 1974, 400; G. MAZZONI,Diritto di sciopero, diritti
fondamentali e sovranita popola®IGL, 1974, 151; F. CARINCI fantasma dello sciopero politigan
Quale giustizial974, 276.

285 F SANTORO PASSARELLILa posizione attuale del sindacato in Italia, R&@ae ai lincei svolta
nella seduta ordinaria del 20 febbraio 197h Quaderni dell’Accademia nazionale dei linc&B71, n.
161, et inLiberta e autorita nel diritto civilecit., 283. L'impact de I'arrét n. 290/1974 separ ailleurs,
trés fort, si bien que, comme il est souvent arfi@gpensée de FRANCESCO SANTORO PASSARELLI
sonne comme prophétique. Apres l'arrét, F. MANCIStatuto dei lavoratori e movimento operaio
1930-1975, in G. ARRIGO (dir.),0 statuto dei lavoratori: un bilancio politicde Donato, 1977, 17,
dira que «en ltalie la souveraineté populaire mgm@ime pas seulement par le vote ou I'adhésion a u
parti politique, mais aussi par la participatiorur@e gréve» (i Italia la sovranita popolare non si
esprime solo con il voto o con I'adesione ad untipapolitico, ma anche con la partecipazione adun
sciopero», ajoutant, peut-étre sur un ton quelque peu etiqpieg «en d’autres mots la nétre n'est plus
une démocratie représentativgin altre parole la nostra non € pit una democsazppresentativay
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du milieu de I'entreprise», avec la reconnaissaicite d’un «réle fondamental dans la
complexité de I'équilibre constitutionnel» g«esercitare la propria forza contestativa
anche al di fuori del’'ambito aziendale», con unplitito riconoscimento di un «ruolo
fondamentale nell’equilibrio costituzionale comgies»)*®°.

4, Démocratie néo-corporatrice et efficacité des
syntheses entre intérét général et intéréts des
groupes sociaux

En vérité, les problématiques d’un ordre consbitutiel qui serait capable d’arranger
les intéréts collectifs hétérogénes dans une goci@nplexe, avaient déja été affrontées,
dans une optique différente, en référence aux Ehais, bien avant lintroduction du
suffrage universel, par John Calwell Calhoun, deethéorie de laconcurrent majority
qui anticipait, en 1850, le modéle de la démocnaéie-coporative, hypothétisant un Etat
venant a négocier la politigue économique et se@akc les différents centres d'intérét,
de maniere a éviter que la majorité, résultant 'dsule électorale, ne s’arrogeasse le
pouvoir de décider pour le compte de tous, en sldmorant leur intérét propre a celui des

autreé®’.

Cette proposition ne trouva pas dans les Etatspéerss, intéressés au grand
processus de la révolution industrielle, et enquaefois investis de la question de la
recherche d’'une identité nationale, des raisonsr pgite cultivée. L'émancipation
graduelle du prolétariat, qui avait conduit a landératie politique, avait produit des
ordres reglementatifs auxquels la tdche de retrouve «équilibre rassurant entre les
instances des diverses classes socialesasgieurante equilibrio tra le istanze delle
diverse classi socialpavait été confié&®

286 R. DE LUCA TAMAJO, Gli anni 70: dai fasti del garantismo al diritto Hevoro dell’emergenza
cit.,, 105-106. C’est justement cette constatatiam dgterminait les craintes de TIZIANO TREU
(T. TREU, B. BECCALLI,Legislazione sindacale, forze politiche e sistein@ldzioni industrialj Crit.
Dir., 1974, 49): kequilibrio giuridico politico espresso dallo statio dei lavoratori, e il patto sociale ne
costituisce il retroterra, possono tenere solo iranto la conflittualita operaia venga isolata irbfarica,
impedendole di scaricarsi sul sistema politico

87 E_. GALGANO, La forza del numero e la legge della ragipoi., 172, qui reporte ici la pensée de M.
L. SALVADORI, Potere e liberta nel mondo moderno. J.C. Calhoum:genio imbarazzante€Roma-
Bari, 1996. Dans lintuition de CALHOUN, on pourratondenser la parabole des corporations;
supprimées par I'Etat libéral pour affranchir leslividus, elles renaissent avec la reconnaissaada d
liberté d’association «se conformant a la variésé ohtéréts collectifs présents dans la réalitéakoe
(«conformandosi alla varieta degli interessi colleitpresenti nella realta sociat¢ pour en représenter
directement les instances «en dehors des schémiasrdprésentation politique» f(rori dagli schemi
della rappresentanza politicd»F. GALGANO, op. cit., 173, qui se référe ici apages de J. KAISER,
La rappresentanza degli interessi organizzatd. it., Milano, 1993, remontant déja a 1956siaqu’a
celles de P. RESCIGN@®ersona e comunifdBologna, 1966, mais déja Il Mulino, 1959, 120.i8/au
fond, dans la pensée de CALHOUN résonne aussi genment de A. DETOCQUEVILLE, La
democrazia in Americarad. it., Bologna, 1953, II, 127 sur la «tiragmidella maggioranza» («tyrannie
de la majorité»).

288 C'est le point le plus haut de la démocratie jmpiée, dont la fonction s’était étendue jusqu’a
déterminer la demande a I'Etat de la part des eitey«non seulement de la satisfaction des besoins
matériels» mais «encore du bonheur», R. MILIBAMN, stato nella societa capitalisticdérad. it., Bari,
1970.
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Ce sera au déclin de cette fonction, consécutivBafirmation de la société
postindustrielle, lorsque I'économie de serviceendra le dessus sur I'économie de
l'industrie, de reproposer le modele préfiguré dhGun, dans une société fragmentée et
toujours moins capable d’exprimer une identitéesiie, comme en témoigne la crise des
partis traditionnels et la dévolution du choix deprésentants dans les assemblées
électives aux secrétaireries des nouveaux pagigrdction exclusivement médiatigtie

Nait alors la nouvelle philosophie politique quéxgrime dans les termes du néo-
contractualisme, remettant a jour «lI’ancien congratial de Locke, Hobbes et Rousseau»
conclu une fois pour toutes en vue de légitimergémisation du systéme, pour le
construire en termes dynamiques, c’est a dire sb@mine constante renégociation, ou
bien pour le substituer par un systeme de procédieenégociations stable entre I'Etat et
les gré)glépes sociaux, dans le but de garantir, par agustements successifs, la paix
socialé™.

Nous sommes au néo-corporatisme, c’'est a dire radannaissance de la part de
I'Etat (tant6t seulement négociateur, tantdt, emméemps, médiateur et négociateur) de
la Iégitimation des corporations a négocier; et,censéquence, de l'affirmation d'un
modéle institutionnel dans lequel le gouvernementalise a travers «lI'intermédiation des
intéréts» (kintermediazione degli interesgf3".

Désormais, observe Mattia Persiani, «une situationgenre» (se référant a celle
consécutive au premier protocole de 1983) permeffidher que «une fois que
'autonomie collective a été exercée par une cdatien réciproque, non seulement avec
la partie adverse, mais, encore et surtout, avgmolevoir public, elle aussi, la nature
privatiste originale demeurant pour autant intacéalise, méme indirectement, l'intérét
public a I'économie» (wna volta che l'autonomia collettiva sia stata e#ata in
reciproco concerto, non solo con la controparte,, raache e soprattutto, con il potere
pubblico, anch'essa, pur restandone integra, lioidde indole privatistica, realizzi, sia pur
mediatamente, l'interesse pubblico all'econonfig»

29 «Un ceto medio di crescenti proporzioni erode la sistenza numerica della classe operaia,
riducendo progressivamente quella eterogeneitaaseailella base economica che era conseguita al
suffragio universale e che aveva alimentato passlbparte, contrapposizioni di schieramenti, dordan
politiche sempre piu pressanti. GALGANO, La forza del numero e la legge della ragipeé., 173,
citant ici F.MARTINELLI —J.GRADEY, L’economia dei serviziBologna, 2000. Mais cette «nouvelle
et toutefois partielle homogénité sociale» se ggfrante en mille et un intéréts coporatifs difféserkt.
GALGANO, op. cit.; J. K. GALBRAITH,II nuovo stato industrialetrad. it., Torino, 1968.

20 F GALGANO, La forza del numero e la legge della ragiooi., 173, qui pour la premiére des deux
constructions cite J. RAWLSJna teoria della giustiziatrad. it., Milano, 1982, pour la seconde S.
VECA, La societa giusta Milano, 1982. Il est interessant de noter commé&nt CAPRONI,
Interpretazione di Francesco Santoro Passayelii., 24 del datt., se référe a un essai de 1S%dto e
sindacatQ ora in Saggi di diritto civile Napoli, 1961, I, 129-130) dans lequel F. SANTORO
PASSARELLI observe: «piu ancora che la nascita di nuovo ramo del diritto, al sindacato
principalmente si deve se al diritto & stato impoesn nuovo indirizzo, sicché si puo parlare dnuovo
corso,e se la democrazia da estrinseca e formale, areodosi di un contenuto €& diventata, come &
stata chiamata , una democrazia intrinseca e sesial

21F. GALGANO, La forza del numero e la legge della ragipoit., 174, qui se référe en particulier a la
pensée de P. SCHMITTERyend Toward Corporatist IntermediatioBeverly Hills, California, 1979;
ID., Le societa complesse cura di GPASQUINO, trad. it., Bologna, 1982.

292 M. PERSIANI, Il problema della rappresentanza e della rappreaénitd del sindacato in una
democrazia neocorporataCommunication produite le 27 octobre 1983 au d&ple organisé par
I'Intersind, « soggetti delle relazioni industriali nel goverdell’economial Dir. lav., 1984, |, 3 ss., et
in Diritto del lavoro, Padova, 2004, 195, qui 204.
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C’est la nouvelle efficacité axiologique du Droit travail produite par 'autonomie
privée collective. Elle postule une modération pémijue entre la valeur du travail et la
valeur de I'entreprise, de maniére a ce que saceeffé pratique puisse s’exprimer dans la
mesure ou se trouve réalisé I'équilibre adéquakedatdéfense de 'homme qui travail et
I'efficience économique®.

Dans cette perspective, Francesco Santoro Pagsaitelicho a la pensée de I'Eleve
lorsqu’il rappelle que demeure “essentiel le resplec«pluralisme institutionnel pour la
défense des intéréts collectifs, caractéristiquenddmentale de notre systéme
constitutionnel» («pluralismo istituzionale nella tutela degli inemsi collettivi
caratteristica fondamentale del nostro ordinamentstituzionale»§*, un pluralisme, par
ailleurs, qui n’exclut pas, face a lintérét publie recours a la méthode du néo-
contractualisme (y compris en référence a l'intetion |égislative), mais qui impose a
I'autonomie collective de réaliser le meilleur diue possible des exigences du travail et
de celles de la productiti

Equilibre des valeurs constitutionnelles et
mesure efficace entre étre économique et devoir
étre normatif

Revenons au théme de I'équilibre. Le modéle nédraotuel n’integre plus le
systéme de démocratie représentative, mais s'tisuhs«Les lois, avant d'étre votées au
Parlement, sont discutées, parfois mot par motc dee grands groupes sociaux S'y
intéressant, ou bien sont mises de c6té, san® pkis soumises au vote du Parlement, en
raison de la pression exercée par autant de ggandpes sociaux lui étant hostilesxh ¢«
leggi prima di essere votate al Parlamento sonotrattate, talvolta parola per parola,
con potenti gruppi sociali, ad essi interessatepwp sono accantonate, e neppure
sottoposte al voto del Parlamento, per la pressiesercitata da altrettanto potenti gruppi

2% Je me limite ici & citer les deux essais qui @positionné, en termes d'équilibre des valeurs
constitutionnelles, I'étre et le devoir étre du itlrdu travail: M. PERSIANI, Diritto del lavoro e
razionalita, ADL, 1995, n. 1, 1 ss., et Wiritto del lavorg, cit., 9 e ss.;0., Diritto del lavoro e autorita
del punto di vista giuridicoADL, 2000, n. 1, 1 ss., et Diritto del lavorg cit., 45 ss..

%% F. SANTOROPASSARELL, Autonomia collettiva e liberta sindacal®IDL, 1985, I, 137, et in
Ordinamento e diritto civilecit., 263; du reste, ajoute-t-il pour donner igmification de I'efficience de
'autonomie privée collective: I'esperienza di questi anni ha dimostrato che giivar in concreto
all'esecuzione dell'efficacia dei contratti colleit anche grazie ad un’interpretazione della
giurisprudenza attenta alle situazioni di speceEnza la necessita di strumenti particolari»

29 Ainsi, pour avoir tenu ferme la reconstructioni@mment privatiste des organisations syndicaletiet
contrat collectif, I'approche de la méthode cormtire, qui est précisément une méthode néo-
contractualiste, se réalise sans traumas institoéls. Du reste, le travail de traduction en loi du
Protocole sur Welfare du 23 juillet 2007 témoigres lthcception négociataire de la méthodimta
introduttiva, in M. CINELLI — G. FERRARO (dir.),Welfare, mercato del lavoro e competitiviGGuida

al lavoro, 2008, n. 2;0., Lavoro, competitivita &Velfare, Commentario alla legge 24 dicembre 2007, n
247 e riforme correlateUTET, Torino, 2008, Préface, XXVIII.
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sociali ad esse ostif)**°.

Mais alors, avertit Mattia Persiani, si le modek démocratie néo-corporatrice est
substitutif de celui de la démocratie représengatet dans le méme temps expressive de
son efficacité axiologique originaire et originéé d’un intérét public a sa concrétisation),
central devient le probléme de la «représentatiateda représentativité du syndicat», en
méme temps que l'option en faveur de la présomptdnla représentation a caractere de
globalité» des Confédérations historiques (renforpér le nouveau meécanisme de la
comparaison). Cette derniere option, cohérente #ethéorie de I'autonomie privée
collective, permet que le modéle de la démocradi@aoporatrice «se réalise, de fait, en
trouvant les raisons de son opérativité concretdusivement dans le consensus général,
et, en particulier, dans le soutien ou dans la ctpale mobilisation spécifique des
organisations syndicales des travailleuresdella rappresentanza e della rappresentativita
del sindacato, ed insieme I'opzione a favore dellasunzione «di rappresentanza con
carattere di globalitda» delle Confederazioni stdwc (rafforzata dal nuovo meccanismo
della comparazione). Quest'ultima opzione, coereaaita teoria dell’autonomia privata
collettiva, consente che il modello della demo@azéocorporata «si realizzi, di fatto,
trovando le ragioni della sua concreta operativéaclusivamente nel consenso generale,
e, in particolare, nel seguito o nella capacita diobilitazione specialmente delle
organizzazioni sindacali dei lavorato)i$’”.

Du reste, le succés du modéle néo-coporatif d&atd au fait que la légitimation a
négocier est reconnue aux groupements d'intérétst@ cohésion interne (modérés par

2% E. GALGANO, La forza del numero e la legge della ragipni., 174. Ce phénomeéne résulte d’autant
plus grave que le travail des groupes sociaux ipastcoordonné dans un cadre homogéne qui peut étre
exprimé seulement par une centralité omnicomprébheige la méthode concertative; désormais, observe
T. TREU, Diritto del lavoro: discontinuita ed interdipende®nzADL, 2005, 33, les difficultés de la
méthode concertative ne semblent pas tant impwabléa seule «dishomogénité» des coalitions de
gouvernement ou a I'existence ou non de meslabour, qu'au passage de notre pays «de la politique
traditionnelle» a «un systéme d’alternance bipelgirqui a modifié «les rapports entre syndicat et
organisation politique avec des effets sur touptecessus de régulation sociales» fa&pporti tra
sindacato e ordinamento politico con effetti suautprocesso di regolazione sociaje»

27 M. PERSIANI, Il problema della rappresentanza e della rappreaéwitd del sindacato in una
democrazia neo-corporatecit., 207, qui parvient a cette conclusion, partdes prémisses, que les
traditions pluralistes de la liberté «rendent ingdole, pour nous, la réalisation d’'un modéle de
démocratie néocorporatrice» («rendono impossibidenoi, la realizzazione di un modello di demo@azi
neocorporata») qui prévoit la concentration desaoigations syndicales. De la, I'existence de deux
alternatives: la premiére (qui est celle reportéasdle texte et que PERSIANI retient comme la plus
correcte) consiste a tenir ferme 'actuelle orgatmis de I'autonomie privée collective, et donccdetrer

la sélections sur les sujets qui I'ont géré higiaeiment, en réalisant la généralisation de fagydieme
entier négociation collective; la seconde (que PBRS met de cbté) consiste a imaginer des
interventions Iégislatives successives «qui trotveme nouvelle inspiration dans la prévision du
quatrieme paragraphe de I'art. 39 Const.» («che@roonuova ispirazione nella previsione del quarto
comma dell'art. 39 Cost.»), interventions, par eaits, qui auraient des effets sur I'existence des
organisations syndicales. Dans une large mesus, MBTTIA PERSIANI s’est révélé prophétique sur
ce choix; en effet, lorsque «le syndicat et la még@n collective ont continué a graviter danvdgue
institutionnel» («il sindacato e la contrattazior@lettiva hanno continuato a gravitare nell’indisd
istituzionale») (R. DELPUNTA, Il diritto del lavoro fra due secoli: dal protocall Giugni al decreto
Biagi, cit., 385), le systétme a maintenu son niveauidience; face a l'institutionnalisation du syndica
opérée a l'occasion de la contractualisation dvaitasous la dépendance de I'administration pulgjqu
«un échec» s’est vérifié, qui a souvent été passe silence (par une précaution critique analogeesla
exercée a I'égard de Garibaldi) sans vouloir preratite de «ce que certains syndicats (...) contrtbuen
tous les jours a la faillite, et dans la meilledes hypothéses, a la stagnation du processus atengsf
(«quanto alcuni sindacati (...) contribuiscano tugfiorni al fallimento, e nella migliore delle ipasi, alla
stasi del processo di riforma») (R. DBUNTA, op. cit., 401-402).
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des synthéses préventives et constantes), capdblésre respecter les accords obtenus
tant par leurs membres que par la partie advelses gue le modele traditionnel de la
démocratie représentative, confiant aux partisigtcaalitions, toujours plus sujettes a des
compromis électoraux, le devoir d’'opérer des mémliat successives entre une somme
d’intéréts hétérogenes, ne garantit que la sewgauté» des représentants et, ainsi «la
gouvernabilité$®

Certes, reste dans le débat sur la doctrine justliate la question que si la
concertation, comme technique «d’optimisation» de pblitique économico-sociale,
conjugue de maniére satisfaisante le rapport éegrantéréts collectifs représentés par les
acteurs sociaux et l'intérét géné?%l malgré cela, la conscience commune de ce dernier
intérét «doit désormais étre lue sur le fond d'tmaasformation profonde de la nature
étatique (et légale), caractérisée par une diffusiorizontale de la souverainetéesi

2% E_ GALGANO, La forza del numero e la legge della ragipwi., 175, citant aussi la pensée de P.
SCHMITTER, Le societa complesseit.. Du reste, observe MCARRIERI, Le basi di una nuova
stagione di accordi sociglQuaderni di rassegna sindacat007, n. 4, 22 «solo le grandi organizzazioni
di rappresentanza possono ragionare e mobilitagsi Ip produzione di beni pubblici (sviluppo e
innovazione, occupazione, equita sociale, ecc.¢ta €xplique pourquoi la méthode concertative tésul
plus efficace quand les trois grandes Confédémt{pour se limiter au cas italien) sont «capablkes d
tenir sous contrdle les intéréts plus particula@deurs adhérents et les comportements plus appstes
(ceux dedree rider9» («capaci di tenere sotto controllo gli intergssi particolari dei loro aderenti ed i
comportamenti pit opportunistici (quelli dieee riderd» et donc parviennent «a internaliser les intéréts
généraux et a poursuivre le bien commun» («adriatezzare gli interessi generali ed a perseguibeiie
comune»). Cette efficience explique d’autre partrgooi les Gouvernements (contrairement a la
propension en termes néo-libres-échangistes d’ait idkefficace, mais idéologiquement affirmé, a une
parité de traitement entre toutes les formatiorsases expressives d'intéréts collectifs, méme itéyu
préferent «codécider avec les grandes organisatiemeprésentation sociale» («codecidere con ledgra
organizzazioni di rappresentanza sociale») et extlde «négocier avec les petits groupes, qui ddnne
voix de toute facon aux intéréts sectoriels» («a&ge con i piccoli gruppi, che danno voce comunque
ad interessi settoriali»).

29 G. GIUGNI, La lunga marcia della concertazioni Mulino, 2003, 105 ss.; F. CARINCRiparlando

di concertaziongcit., 491 ss.. Le théme a été I'objet d’'une ditenconstante de la part de la doctrine:
parmi les contributions citées au Protocole de 18#9®lus importante «pour la vertu du «systéeme» de
l'accord, avec un regard spécifique en directiors degles destinées a rationaliser I'organisation
contractuelle et a tenir sous contréle, dans lerecatiune politique de rendement, les dynamiques
rétributives» («per la valenza «di sistema» dedlmdo, in specie con riguardo alle regole volte a
razionalizzare il riassetto contrattuale ed a tersatto controllo, nel quadro di una politica dedditi, le
dinamiche retributive») (R. DERUNTA, Il diritto del lavoro fra due secoli: dal protodol Giugni al
decreto Biagi cit., 382-383), M. D’ANTONA,II Protocollo sul costo del lavoro, e I'«cautunnaeéftdo»
dell'occupaziongRIDL, 1993, I, 411; M. RICCI|I Protocollo del 23 luglio 1993 sul costo del lawo
verso l'istituzionalizzazione delle relazioni inthieli?, RGL, 1993, I, 279; TTREU, L'accordo del
1993: assetto contrattuale e struttura della retrdiione ivi, 215; nonché, in senso critico P.G. ALLEVA,
L'accordo del 23 luglio: un’analisi criticaivi, 242; M. ROCCELLA,Azione sindacale e politica dei
redditi. Appunti sull’accordo triangolare del 23dlio 1993 ivi, 263. La méthode concertative a été
'objet, de toute facon, d'une attention constanp@rmi tant d’autres, AA.VV.Concertazione e
Parlamento Padova, 1999; L. BELLARDI,Concertazione e contrattazioneBari, 1999; b.,
Istituzionalizzazione e instabilita della conceita®e sociale ADI, 2001, 87; A. MARESCA,
Concertazione & contrattazionévi, 2000, 197; E. GHERAL a concertazione sociale nell’esperienza
italiana, RIDL, 2000, I, 115; M. NAPOLIDue libri sulla concertaziondn ID., Il diritto del lavoro tra
conferme e sviluppi (2001-2005)orino, 2006, 117; ainsi que, plus récemment encd.G.
MATTARELLA, Sindacati e pubblici poteriMilano, 2003; M. MARTONE Governo dell’economia e
azione sindacalecit.; L. MARIUCCI, Sistema contrattuale, concertazione e legislazidgldavorq LD,
2007, 251; S. NEGRELLIProblemi e prospettive della concertazione sociad#la nuova legislatura
ivi, 259.
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debba ormai leggere sullo sfondo di una profondssfiormazione della statualita (e del

diritto), caratterizzata da una diffusione orizzalet della sovranita)*®.

Il n"échappe pas au débat la prédominance diffesaléx mercatoriadans le monde
globalisé; et ainsi signale-t-on comment «dansa&mario, dans lequel le langage de la
politigue et celui des droits tendent a se confenedr a se superposersin«questo
scenario, in cui il linguaggio della politica e dleedei diritti tendono a confondersi e a
sovrapporsh), eémergent des combinaisons inédites de régnlatoqui privilégient
«l'expérimentation, l'adaptabilité, la réversib#lit, et qui souvent renoncent aux
caractéristiques «de la certitude et de la stékpliopres a la réglementation traditionnelle»
(«della certezza e della stabilita, proprie della ofgmentazione tradizionalg$",

A bien y regarder, la concertation semble aujourdla seule technique capable de
permettre que lepactum societatissoit sans cesse reconfirmé pour gouverner lesseffe
induits par la perte substantielle de souveraimetiionale, toujours plus exposée aux
meneées, souvent spéculatives, de I'économie gl?%ale

On peut discuter des dimensions de I'équilibragisque la méthode concertative est
devenue un des modes a travers lesquels les pektid’installation réformiste ont été
progressivement installées dans le tissu des Heat¥urope occidentale, originairement
connotés d’une haute conflictualité entre les easociale$’ il parait difficile de ne pas
constater que le résultat produit a été celui d'temative constante de modération des
intéréts multiformes qui coexistent au sein d’'unei&é complexe, fragmentée en mille
identités et conditionnée dans ses développemanitdgs variables a I'égard desquelles on
ne dispose que de pouvoirs de contrdle réliiits

30 R. DELPUNTA, Il diritto del lavoro fra due secoli: dal protocalGiugni al decreto Biagicit., 385,
qui cite en note FOST, M. VAN DER KERCHOVE, De la pyramide au réseau? Pour une théorie
dialectique du droitFacultés universitaires Sain Louis, Brussels2200

31 E. GALGANO, La forza del numero e la legge della ragipeé., 117, qui observe que c’est un fait
«che tanto Locke quanto Rousseau pongano alla delfemana convivenza, come pone lo stesso
Hobbes, una categoria del diritto privato, oss@iitratto, che definiscono sociale».

%92 A, PERULLI, Valutazione ed efficacia del diritto del lavorit., 26, qui voit dans cette tension sur les
techniques régulatives la tentative d’opérer degth&ses capables de conformer les identités et les
intéréts des acteurs dans une perspective de terésentre changement et caractére contraignant. P
ailleurs, T.TREU, L'accordo del 23 luglio 1993cit., 241, en référence au produit spécifiquelale
méthode concertative (méme ici interne au systéewrdlations collectives) voit avec inquiétude la
«fragilité du systéme volontaire», augurant quealesords trouvent ensuite une efficacité renfoyare

les interventions |égislatives qui garantissentrégsilations constructives «a efficacité réelle».

303 | . BACCARO, Collective Bargaining Structure, Trade Union Gowemne Procedures and the
Institutional Determinants of Wage Moderation in CIE Countries Cambridge, 2007; LBACCARO,
M. SIMONI, The Institutional and Organizational Determinanfs\dage ModerationCambridge, 2008.
Mais voir déja JPONTUSSON Inequality and Prosperity: Social Europe vs. Libefanerica Ithaca,
New York, 2005; WSTREEK,K.A. THELEN, Introduction: Institutional Change in Advanced Rialal
Economiesin W.STREEK,K.A. THELEN, Beyond ContinuityOxford, 2005.

%94 Drautre part, cela explique pourquoi la négociatigolitique» selon le modéle concertatif, dans la
mesure ou elle se pose commen& strumento di aggiustamento e modernizzaziotle deonomie
nazionali, sempre piu minacciate soprattutto inmer occupazionali dal mercato globale, utilizza il
metodo della consultazione dei lavoratori per asffei maggiori consensi preventivi rispetto a
collettivita incerte, in ragione dell’asimmetria formativa in ordine ai benefici indotti dalle intes
raggiunte»(L. BACCARO, Contrattazione «politica» e consultazione dei latori, Quad. rass. sind.
2008, n. 1, 134); et donc tend a opérer une tiangite la légitimation par les résultats a la Iéggttion
par les procédures (F.W. SCHARRFgverning in Europe: Effective and Democrati@xford, 1999).
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6.

Efficacité d’'une méthode dans le travail
d’interprétation du systéme

A la fin de son bel essai, A. Perulli observe gpew relier la nature des moyens
(critere d'efficacité) a la nature des fins (crit@te justice), une politique publique capable
(...) de valoriser la fonction anthropologique du idr@u travail, en particulier), est
nécessaire» («per legare la natura dei mezzi fjorich efficacia) alla natura dei fini
(criterio di giustizia) € necessaria una politicablplica capace (...) di valorizzare la
funzione antropologica del diritto (del lavoro,particolare)»; une fonction qui appartient
a la valorisation éthique des valeurs produitedganciété et par les sciences sociales qui
en élaborent le processus génétiffue

C’est une conclusion que parait rejoindre la perdgeMattia Persiani, lorsqu’il
affirme que le droit du travail, pour réaliser eefibnction anthropologique, doit maintenir
le plus haut sens de I'équilibre et du compromesisdle but de réaliser la «pondération» et
«I'équilibre» des «valeurs suprémes du systémeestdroits de ses membré&s»

Au fond, et dans tous les cas, il s’agit d'un peole de méthode. Avant tout dans la
sélection des organismes représentatifs appelés ulae démocratie néo-corporative a
représenter les différentes valeurs constitutidagejui doivent étre I'objet d’équilibrage.
Une sélection qui ne peut étre confiée a la seumtefdu nombre, mais qui doit trouver une
protection dans la loi de la raison, qui dans &ports collectifs est le prix de I'aptitude
des Confédérations historiques, démontrée patdingsqui va de la Libération au nouveau
siecle, & produire des syntheses équilibrées aderglexité exprimée par le monde du
travail subordonné et autonome, et, dans le mémpsede I'ample univers des retraités
publics et privé¥”.

Mais c’est toujours un probleme de méthode. Méthielda science juridique qui
peut faire politique du droit, mais seulement effisant des concepts généraux, parce
gu’ici les concepts trouvent leurs racines dangflesipes posés par la Constitution. On
revient encore a Francesco Santoro Passarelldigjgue pour moi, la science juridique
continue a étre la science de ce gu’est le dralfeetomme on doit I'entendre.

395 A. PERULLI, Valutazione ed efficacia del diritto del lavomit., 42-43, qui se référe & la pensée de A.
SUPIOT, Homo juridicus Seuil, Paris, 2005, ainsi que moi-mérgepnomia e diritto del lavorocit.,
435.

3% A. PERULLI, Valutazione ed efficacia del diritto del lavorait., 43, qui rappelle ici un des derniers
enseignements de son “trés cher maitreGBEZZI, Presentazionegn E.GRAGNOLI, A. PERULLI, La
riforma del mercato del lavoro e i nuovo modellntattuali, Padova, 2004, XXI. L'assonance semble
évidente avec PERSIANI lorsqu'il parle du «nécasséquilibre des intéréts de I'entreprise et dexceu
des travailleurs» (fecessario contemperamento dell’interesse dell'eaare di quelli dei lavoratd),
Diritto del lavoro ed autorita dal punto di vistaugidico, cit., 69, en particulier note 105, ou, outre de
nombreuses exemplifications de cet équilibre, tenoed infatti in un’economia di mercato, il lavoro &
allo stesso tempo, fattore e regolatore dell’ecorodelle imprese onde 'azione sindacale si asslane
funzione di regolazione del lavoro in ragione dedbnomia e, cioe, del mercatocitant G. BERTI,
Manuale di interpretazione costituzionaka ed., Padova, 1994, 487.

%07 C'est un théme qui a toujours été au centre datdgdpuis I'émanation de la |égislation de «sowtien
voir G. GIUGNI, Rappresentativita delle associazioni sindacali m8tatuto dei lavoratoriGiur. cost.,
1974, 588; GFERRARO,Ordinamento, ruolo del sindacato, dinamica conwate di tutela Padova,
1981, 12 ss.; MRUSCIANO, Il contratto collettivg in Trattato di diritto privatq diretto da P.
RESCIGNO, XV, Torino, 1986, 112 ss.; R. PESBipmozione delle confederazioni maggiormente
rappresentative e «coerenze» al disegno costitalpMGL, 1988, 189; MDELL'OLIO, Ancora sulla
rappresentativita e proporzionalita, organizzaziagiedacale, categoria nello Statuto dei lavoratemel
sistemaGiur. cost., 1988, 1414.
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Elle ceuvre, par la construction de concepts etatégories a une interprétation
exhaustive du systeme» («dico che per me la scighmédica continua ad essere la
scienza di cio che é diritto e di come deve inteside essa opera «con la costruzione di
concetti e di categorie per un’esaustiva intergietee dell’ordinamentos}’.

Mais c’est encore un probléme de méthode que ik didravail. Une méthode qui a
besoin de la reprise d’'un dialogue effectif aveddeit privé, lorsqu'avec la théorie de
I'autonomie collective il a acquis la viabilité diunodéle concertatif que, bien qu'avec des
pertes qui ne sauraient lui étre imputables, ikpriemé les moments les plus significatifs
de partage collectif et a assuré un développenugilitéré de la société civife.

La reprise de ce dialogue pourrait étre, dans tgeste d’'une science juridique en
profonde transformation, «la «pré-condition» powrilgsoit possible d’amener a la
recomposition, dans une unité théorique «postipisi», les dimensions de la pensée
systématique et de celle problématique, au seplsideprofond (mais jamais anti-moderne)
de I'enseignement de Luigi Mengoni» («la precoradigi perché sia possibile avviare a
ricomposizione, in un'unita teorica «post-positiia», le dimensioni del pensiero
sistematico e di quello problematico, secondo ihsse piu profondo (ma mai anti-

%8 £, SANTOROPASSARELLI, Quid ius? cit., 25. Les indications du Maitre sont utilisggar M.
PERSIANI dans I'essai plusieurs fois cibéritto del lavoro ed autorita dal punto di vistaugidico, cit.,

54; la fonction de l'interprétation théorique «asirtout celle d’élaborer et d’organiser les valota
normatives, en vue d'identifier le contenu théopéd» («&, soprattutto, quella di elaborare ed
organizzare le valutazioni normative, al fine dilividuarne il contenuto teoreti®). Cette identification
«doit avoir lieu dans une perspective qui tiennengie de la complexité et arrange les éventuelles
contradictions du systémes en les équilibrantbeye avvenire in una prospettiva che tenga contie de
complessita e componga le eventuali contraddizé®isistema equilibrandole»¥t aussi qui «tienne
compte des transformations induites par les matifios continues du contexte économique et social»
(«tenga conto delle trasformazioni indotte dalle @omé modificazioni del contesto economico e
socialey. Il faut dire, encore, que «les connexions loggujue consentent ces organisations se
manifestent soit par des concepts qui sont deesrighes faits et des conséquences juridiques psévue
pour leur vérification, soit par les classificattodes fonctions sociales poursuivigsde connessioni
logiche che consentono quell’organizzazione sopoesse sia mediante concetti che sono descrittivi d
fatti e delle conseguenze giuridiche previste péoro verificarsi sia mediante le classificaziodelle
funzioni sociali perseguitg.

39 G. FERRAROGIIi anni '80: la dottrina lavorista dalla marcia i quarantamila a Maastrighin |l
diritto del lavoro nell'ltalia repubblicanacit., 227, parlant de la loi sur la réglementatite la gréve
dans les services publics essentiels, mais explicile maniére assez incisive l'idée «noble» qui a
toujours inspiré la méthode concertative et lesanistnes de sélection de ses acteurs, observe tiee ce
derniére retenait et retient «que la valorisatiarsgndicalisme confédéral, et méme I'implicatioredte
des trois principales confédérations aurait permos, seulement de marginaliser les intéréts setsosi
corporatifs, bien représentés par un syndicalisméior@me» toujours plus agressifsclie la
valorizzazione del sindacalismo confederale, edi dnzoinvolgimento diretto delle tre principali
confederazioni avrebbe consentito, non solo di gnare gli interessi settoriali e corporativi, ben
rappresentati da un sindacalismo autonomasmais encore de réaliser une synthése vertieniee les
intéréts des travailleurs et ceux des citadifema anche di realizzare una sintesi virtuosa tta g
interessi dei lavoratori e di quelli dei cittadini»étant donnée la perception que seul le modéle
confédéral est idoine a représenter les persorangsldur double identité d’hommes qui travaillende
membres de la société civile.
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modernistico) dell'insegnamento di Luigi Mengorii$)

Au fond, ce serait la reconnaissance de la cohérnpr@monitoire d’un maitre comme
Mattia Persiani, qui suivant la lecon de son mdtwncesco Santoro Passarelli, a toujours
défendu le lien du droit du travail avec le droitv@ (y compris quand il a conjugué
I'autorité originaire du syndicat avec la natureatdutrat collectif de droit commun), dans
la conscience de ce que ce dernier soit un «résénépuisable de ces concepts, dont le
jursite doit tenir compte pour pouvoir réaliseit&ehe d’édificateur du «systeme» et ne pas
se noyer dans la mer de [leffectivité, dans lagyekependant, il doit baigner»
(«insostituibile serbatoio di quei concetti, ai ljilagiurista deve tenere per poter svolgere
il compito di edificatore del «sistema» e non singirnel mare dell’effettivita, nel quale,
pure, deve bagnarsi).

C’est ainsi dans la méthode que «la tension aetusitre droit et économie (ici
recherchés a travers le prisme de l'efficacité)ut geouver une solution, redécouvrant
cette «grammaire commune», déja élaborée par Rem&antoro Passarelli, et affinée par
Mattia Persiani a l'intérieur de laquelle se sanijours reconjuguées efficacement «les
idées du jugement, qualification et coordinatiors dections humaines» («le idee di
giudizio, qualificazione e coordinazione delle aziomane»J™.

En réalité, le sens de cette «grammaire communedags ce que l'on peut retenir
comme le testament de Francesco Santoro Passai@Hlipiritualité, qui est un élément de
I'existant, méme si elle conduit au transcendastt e connoté de I'espéce humaine, sans
aucun équivalent dans les autres espéces» («itualiida, che € un dato dell’esistente,
anche se conduce al trascendente, € il connothtospecie umana, senza nessun riscontro
nelle altre specie»); pour ensuite ajouter:«letdrossi, régle consciente et obligeante pour

310 R. DeL PUNTA, Il diritto del lavoro fra due secoli: dal protocalGiugni al decreto Biagicit., 355,

qui cite en note LMENGONI, Problema e sistema nella controversia sul metodwidjco, in Diritto e
valori, Milano, 1985. Je concorde sur la référence; l&éc® L. MENGONI a apporté aujourd’hui une
importante contribution dans cette direction avebdau volume de MUAGNANI, Il diritto del lavoro

e le sue categorie. Valori e tecniche del dirited thvorg Padova, 2006 (opportunément annoté par G.
PROIA, A proposito del diritto del lavoro e delle sue gaige, ADL, 2008, 1204). Je trouve tout a fait
significatif la remarque selon laquelle, si la fiere des normes indérogeables est mobile, le premi
devoir du juriste est celui d'identifier, sur ladeadu systéme juridique, les droits effectivements
irretractables, c’est a dire quelles sont les Bsijuridiques a la modificabilité des normes indéables.

311 R. DELPUNTA, Il diritto del lavoro fra due secoli: dal protocallGiugni al decreto Biagicit., 349-
350. Du reste, observe l'auteur, le temps “moyentbané raison outre a Mattia Persiani, aussi aiLuig
Mengoni, “qui a toujours poussé a accepter, et m&roeltiver, le substrat civiliste/contractuel dwit

du travail, avant l'introjection de la fin de lafdése de la personne impliquée dans le travait, ¢ou
rendant compte de la dimension particuliere dedsiare (...), ne suffit pas a fonder une autosuffigsan
systématique” (“il quale ha sempre ammonito ad accettare, anzi caltivare, il sostrato
civilistico/contrattuale del diritto del lavoro, ititroiezione del fine di tutela della persona incplia nel
lavoro, pur dando conto della peculiare dimensiodella materia (...), non basta a fondare
un’autosufficienza sistematica”).

312 A, PERULLI, Valutazione ed efficacia del diritto del lavgrait., 43; jiinsére, en réalité & l'invitation

de l'auteur a construire une «nouvelle alliancendfe «sur une grammaire commune, I'idée que celle-
ci puisse repartir de la pensée de FRANCESCO SANJ@®RSSARELLI, continuée et revisitée par
MATTIA PERSIANI. Ce dernier, citant la pensée de MENGONI (Problema e sistema nella
controversia sul metodo giuridicait., 51-53), confirme que c’est l'interprétatitréorique qui établit les
critéres pour la vérification nécessaire du monvahttatif «du point de vue de la rationalité dutéyse
normatif», lequel «a ses raisons», qui ne cointig@s nécessairement avec celles des points de vue
extrasystémique bien que fondés «sur l'opinion dastou de la grande majorité des sages»
(«sull'opinione di tutti o della grande maggioranzalei sapientiy
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Résumé

la société, est une expression typique de I'edmithain» («anche il diritto, regola
consapevole e vincolante per la societa, & espressipica dello spirito umand$.

De cette «grammaire», on nous dit qu'un équilibnéres efficacité axiologique et
efficacité économique ne pourra jamais sacrifisrvaleurs de 'homme qui travail; mais
elle enseigne aussi que, précisément pour défemdrgaleurs, un équilibre est nécessaire
entre les valeurs de 'homme et celles de I'eniseprdans la mesure ou ces derniers
instruments au bien-étre de la personne et a seelapwement équilibré dans les
formations sociales et dans la société ciVile

Des lors que le droit du travail semble en criseragson de I'impossibilité-incapacité
a formuler un équilibre raisonnable entre effioadixiologique, efficacité pratique et
efficacité économique, I'essai soumet a vérifiqatl@fffirmation que ce résultat a été
atteint dans le droit syndical grace a sa constnuctn termes privatistes réalisée par
Francesco Santoro Passarelli.

L’'auteur parcourt la naissance de la théorie detdimomie privée collective jusqu’a
son achévement dans I'apport décisif de la pensédattia Persiani, ainsi que dans son
intégration a la proposition reconstructive de damisation syndicale opérée par Gino
Giugni. L’approche méthodologique, a la fois rigeuse et flexible, permet a cette théorie
de recevoir la nouvelle dimension de la représiematyndicale dans une démocratie néo-
corporatrice, favorisée par la législation de sougt de reconnaissance de la légitimité de
la greve politique.

L'essai conclue par la confirmation de la constateialité d’'une pensée qui, dans la
continuité de I'Ecole, a su mettre en évidenceclE®rences entre I'autonomie collective
et 'autonomie individuelle, et rendre compte detion des groupes sociaux au sein d’'une
société complexe.

313 F. SANTOROPASSARELLLI, Spiritualitd dell’'uomo, Nota minima anomala di uiugsta, dédié a
Pietro Gismondi, iOrdinamento e diritto civile. Ultimi Saggit., 2. C'est, au fond, le sens d’une vie et
d'une défense constante des valeurs de la sciemzBgpe, qui 'aménera a dire, en parlant de son
parcours de recherche: «su questo metodo, defamtthe concettualistico o addirittura dogmatico,
bisogna ancora intendersi, dopo che é stato faiyetto di tante critiche dallaouvelle vague»La mia
universitg 1987, inOrdinamento e diritto civilecit., 12; et, en effet, il a déja dit «la sciergiaridica
continua ad essere la scienza di cid che é diri@und ius? cit., 25; et a encore ajouté «alla stregua di
questa convinzione il cosiddetto uso alternativb digtto o diritto alternativo non trova per sé ain
giustificazione»Pluralismo e partecipaziond 983,0rdinamento e diritto civilecit., 252.

314 M. PERSIANI, Diritto del lavoro e autorita del punto di vistaugidico, cit., 55, qui rappelle la
nécessité de «penser problématiquement» en prenmaobnsidération tous les points de vue (comme
I'enseigne L.MENGONI, L’argomentazione orientata alle conseguenireErmeneutica e dogmatica
giuridica, Milano, 1996, 94) qui caractérisent «la réalitén@ société pluraliste et capitaliste comme la
nétre qui, comme telle, exprimé un complexe aréaliblternatives sociales»lé«realta di una societa
pluralistica e capitalistica come la nostra che nw tale esprime un articolato complesso di altexeat
sociali»). Du reste, sur le marché, ne sont pas actewdeguentreprises, mais aussi les consommateurs
et les travailleurs, avec la conséquence que ilsar marché» signifie «création de régles dedikée
'arrangement des intéréts en jeu selon une logigmocratique» @reazione di regole rivolte alla
composizione degli interessi in giuoco secondo uogica democratica) G. ALPA, La c.d.
giuridificazione delle logiche dell’economia di neato, Riv. trim. proc. civ., 1999, 735.
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