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Preface

Labour administration is currently challenged b tbontinuous changing
nature of the employment relationship. Recent gesuth as the fragmentation of
work have been calling for the adoption and impletaton of responsive and
efficient labour policies, with a view to betterozdinating and operating labour
administration responses.

In this regard, the paper of Dr. Valerio De Stefasf the University of
Bocconi of Milano is a timely one. It deals withetmew structure of business
organizations and their impact on the employmeldtiomship, in looking at the
diverse scenarios of the compliance with labourslagon. This topic has direct
effect on the way employment protection functionssociety characterized by a
mixture of private and public initiatives.

What the author in the paper defines as “implicieat” has repercussions on
the functioning of a labour administration systeimah finds itself in between two
scenarios: advancing in the modernisation of its emachinery and making sure
that the compliance with labour legislation is #edive one.

Without advancing any personal conclusions, | itite reader to go through
De Stefano’s paper and to follow through the cimgiés and risks ahead in the
labour administration area.

Giuseppe Casale
Director
Labour Administration
and Inspection Progamme







Abstract

This paper describes some of the changes which ta&ea place in business
and workforce practices in recent decades. In qudati, it focuses on firms’
increasing recourse to outsourcing and non-stanflamds of employment in
pursuit of business flexibility.

The author argues that, although, from a legaldgtaimt, the internalization of
working activities and permanent employment proadgreat deal more flexibility
than such practices, business organizations aeetabéxploit them to obtain de
facto flexibility, taking advantage of extra-legaechanisms. This gives rise to
what can be called “hierarchical market relatiopshi

The paper also adopts a “law and economics” apprdaased on transaction
costs theories and refers to some results of foglat contract theory”, applied
both to outsourcing and temporary work contracts.

With regard to the latter, it is argued that firo@n increase flexibility unduly
by means of extra-legal mechanisms, such as ecomgpendence and reputation.
The temporary nature of the working relationshipijsi argued, heightens such
possibilities by means of what the author describesthe “implicit threat”
mechanism.

Valerio De Stefano”

“PhD candidate, business and commercial law, Boddoiversity
e-mail: valerio.destefano@unibocconi.it

This paper was written during a period spent atltl@ in Geneva in January—March 2009, under
the supervision of Mr Giuseppe Casale, DirectorBIADMIN, which funded part of my research.
The research period was part of my PhD programme.

First and foremost, | would like to thank Mr Casaled everyone at the Social Dialogue, Labour
Law and Labour Administration Branch for the sugpamd technical advice they gave me during
my period at the ILO. In particular, | wish to thabr Konstantinos Papadakis and Professor Colin
Fenwick.

I must also express all my gratitude to my teachBrsfessor Stefano Liebman and Professor
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1.

Introduction

This paper deals with business and workplace manegepractices under the
Post-Fordist production system. In particular,otises on firms’ ever-increasing
search for flexibility — that is, ways of rapidlyjasting their activities to meet
contingent business needs.

This kind of flexibility is paramount in a system which demand for goods
and services is uneven and increasing global catigmeis incessantly pushing
firms to reduce production costs.

In these circumstances, firms have not only chanlgeid production methods,
but have also adopted new techniques of workforemagement, significantly
different from those which characterized the Fdrdis Taylorist production
systems. These techniques are challenging tradlticzategories of both
employment law and industrial relations, which weomstructed and construed
with reference to the Fordist—Taylorist workplace.

The Post-Fordist system is also characterizeddpyfgiant growth in recourse
to outsourcing and non-standard forms of employmenparticular, temporary
work contracts. This might seem inconsistent with the abovemeetiopursuit of
flexibility, since — as | try to show — these prees should imply, in theory, the
renunciation or at least a reduction of hierarehthe business organization.

As | maintain, hierarchy is of the utmost significa in business organizations
because it enables the rapid and effective issaeeamfiorcement of production
guidelines and directives. This also makes it fdssito shape and adjust
production in order to meet new business requirésngnickly and, ultimately,
significantly enhances flexibility.

However, as | try to show throughout the paperouese to both outsourcing
and non-standard forms of employment is not necdgsaconsistent with the
pursuit of flexibility through hierarchy, even iin theory, the internalization of
business activities and permanent employment oslstiips afford a higher degree
of hierarchy from a legal standpoint.

Some scholars have argued, for instance, that faresable to make use of
outsourcing without renouncing hierarchy in the agement of the relevant
business relationships by means of extra-legal am@sims.

| try to show that firms can use similar extra-legechanisms by resorting to
non-standard forms of employment.

As | argue, with reference to Italian employmentv,lathe permanent
employment relationship theoretically affords thaximum degree of flexibility. |
also try to justify this assertion on “law and egoncs” grounds. Accordingly, |
explore the reasons behind the increasing recdorsemporary work contracts,
despite their greater rigidity in comparison to m@mded employment contracts. In
my view, an explanation can be provided in termextfa-legal mechanisms.

! For a definition of “temporary work contract”, seelow.




In Section 2, | describe the main features of Fastlist production and their
consequences for both the employment relationsiig the relevant legal
categories. In Sections 3 and 4, | analyse bothethployment relationship and
firms’ resort to the internalization or outsourciol business activities, taking a
“law and economics” approach based on the notionaofrade-off between
transaction costs and what might be called “org#tion costs”, namely the costs
of conducting business on an internalized basi§detion 5, | make reference to a
number of studies — by lawyers, sociologists ammhemists — which show that, in
some cases, firms manage to outsource parts oftthginess without surrendering
too much hierarchy in relation to their counterpagiving rise to what might be
called “hierarchical market relationships”. | alsefer to “relational contract
theory”, as relational contracts are central irhsligsiness practices.

In the following sections, | apply some of the fdeswf such studies to the
employment relationship and to temporary workirgtrenships, in particular.

In Section 6, | describe the main legal featurethefopen-ended employment
contract, comparing them to those of temporary wawktracts under Italian law
(fixed-term employment contracts, agency work caets and also project work
contracts, a recently-enacted self-employment acthtunder Italian law). As
already stated, | maintain that, at least unddraftdaw, the former is the most
flexible working relationship, from a legal standmto

In Section 7, | propose an explanation of why firmslthough pursuing
flexibility — are increasingly resorting to temporavork contracts even though, in
theory, they provide for less flexibility in compson to permanent employment. In
my view, such contracts enable firms to acquirilfidity unduly by means of
extra-legal mechanisms, such as economic dependande reputation. In
particular, |1 hold that the temporary nature of therking relationship enhances
such possibilities by means of what | label thegiitit threat” mechanism.

In Section 8, | draw some conclusions, arguing, thaé to the generally low-
skilled character of the activities usually perfednunder temporary work
contracts in ltaly, the relevant workers are easfylaceable, which only enhances
the aforementioned “implicit threat” mechanism.

2. New forms of business organization and
their impact on employment relationships

Business organizations have experienced the canisumutation of
manufacturing processes in recent decades. Suchtiong have dramatically
changed the production model on the basis of whicith of workers’ existing
legal protection was shaped, namely the Fordistlefigy production model,
whose hallmarks were strong vertical integration amgnificantly hierarchical
production planning.

One of the main features of the relevant econorystesn was continuous —
albeit cyclical — growth in the demand for goodsd arrvices. From the second half
of the 1970s, however — also as a consequenceeobithcrisis in 1973 — the
economic system began to undergo a profound chdfiges had to deal with
increasingly uneven demand, as well as growingnaténal competition due to
globalization of trade and production. Financiarke#s also grew dramatically and
new business practices — also supported by inflaleftaw and economics”
theories — centred upon so-called “shareholderevdbegan to spread (see Dore,




2000; Reich, 2007; Stone, 1993). Accordingly, cleanm the nature of demand
and the globalization of markets and capital plagedignificant role in the
transformation of firms’ business practices (se®,I2006a; Dore, 2003; Prasad
and Mishra 2004; Stone, 2005; Wedderburn, 2002).

Even the point at which product value was appraiseanged. Under the
Fordist system, it was the point at which the podduas exchanged for money.
Under the new system — which we shall term “Postisan” or the “Post-Fordist
system” — such appraisal can be carried out astage of production; any phase of
the productive cycle is subject to analysis to ss$s profitability. This has led to
both a theoretical and a factual disintegrationthe# productive cycle, aimed at
adjusting each segment of production to variationdemand. In order to achieve
this, it is necessary to implement decentralizeadpction planning: production
levels must be decided on the basis of inputs fitwerbottom, rather than from the
top, of the business organization.

Top management, however, retains both major tdkks:is, coordinating the
different stages of production and supervising tlevelopment of so-called
“performance rules”. The latter are the fundameptatessing and manufacturing
standards that have to be complied with by eveng Istage in view of the
integration of production outputs. However, it snamonly held that, insofar as
such standards are complied with, the differen¢ ltages have now acquired a
much greater degree of executive autonomy in cosgato what they had under
the Fordist system (Salento, 2003; Smith, 1997).

This is an essential feature of so-called “justine” production, one of the
pillars of Post-Fordist business organization Ge#lino, 2007). The basic idea of
just-in-time production is to avoid, as much assilde, any unsold stock, as
variations in product demand could cause a sigmticeduction in utility and a
related loss of value. Another non-negligible elatmeharacterizing Post-Fordist
firms is the spread of new technologies, which hed to the fundamental
“informatization” of businesses and to the urgameawal of methods of production
(see Blanpain and Colucci, 2002; F. Carinci, 1985).

These new features of production systems havehald@a profound impact on
both the working activities and the work organiaatiof firms. With reference to
the former, the increased autonomy of the differlam# stages has resulted in
renewed consideration of the performance of wotkams, rather than that of
single workers, which were the basic unit of Tambanalysis. As a consequence,
profound changes have been experienced also insteéatarnal organization, as
the strong hierarchy, standardization and routivtech were the major features of
the Fordist system, have undergone significant mltmon. Naturally, such
developments have also effected change in the ipeacbf human resources
departments (see Schuler and Jackson, 2007).

The increasing importance of team performance, ao@db with teams’
increasing executive autonomy, has also led tmseloing of the bureaucratic and
hierarchical organization of the workplace. Fordigtylorist production was based
upon a well-delineated division and parcelizatidrwork, resulting in a precise
definition of tasks and a related organizationotfsj and positions within a precise,

2 For a description of the new theories and prastifavorkplace management, see Stone (2004).




either flattened or hierarchical, structdréhe Post-Fordist business organization is
quite different. Above all, the distinction betwettose who plan the work and
those who execute it is becoming increasingly leldirias ever more individuals in
the team are entrusted with both activities @dfaggi, 2004). Unsurprisingly, this
has resulted in a broadening of team members’ etiser (Powell, 2001). This
development — in combination with another hallmark Post-Fordism, the
significant growth of the service sector — has paderful effects, both practical
and theoretical, on the employment relationship.

A major feature of the employment relationship, reloteristic of all national
and legal traditions, is the hierarchical polvexercised by employers over
employees. This hierarchical power consists, byoageaking, of three related
elements: (i) the power to assign tasks and to gkaers and directives to
employees (directional power); (ii) the power tonttor both the performance of
such tasks and compliance with the orders andtdiesc(control power); and (iii)
the power to sanction both improper or negligemtquenance of the assigned tasks
and disobedience with regard to orders and direst{disciplinary power).

Hierarchical power in work relationships has triaxhally been established —
by either statute or case law — as the distindiature of employment in contrast
to self-employment and, accordingly, as the keth&owide range of regulations set
out to protect employees in various jurisdictioriEhe reduction of hierarchy and
the parcelization of work, which we have referred have substantially changed
the way in which working activities are performéthgether with the spread of
new activities in the service sector and the infatimation of business, this
challenges the traditional legal categories of wuagkrelationships, which were
tailored to a model which, generally speaking, arager exists, namely blue-collar
employees working on an assembly line for a bigieaucratic and vertically
integrated firm.

Gradually, lawyers began to become aware of newkiwgrpractices which
could not be easily categorized as either employrmeself-employment (see ILO,
2003: 27). In particular, such practices embodied forms of work integration in
business organizations, in terms of which the doattbn applied by firms to the
workers did not match all the elements of hierar@hpower as construed by legal
scholars and existing case law.

With regard to Italy, for instance, the 1942 Ci@ibde defined and described
the main features of the employment relationship.

As in most other countries, this definition hasrbeenstrued by scholars and
courts predominantly in terms of legal-technicaln@epts rather than socio-

3 Stone (2004), p. 49, points out that the diffeeehetween Taylorism and Fordism was the
former’s stress on the hierarchical structure &f blusiness organization in contrast to the latter’s
reliance on the flattened job structure charadierig the assembly line.

* With regard to the term “hierarchical power” seetfote 5.

® The term “hierarchical power” is used in this pajmea technical sense to indicate the employer's
equivalent of the employee’s “subordination” or p@adency”. The presence of subordination or
dependency is an essential feature of employmdatiasships in most jurisdictions. See ILO
(2006b), p. 20; Engels (2007), p. 324; and Pefidithcoming).




economic ones (see Engels, 2007: 329; Perulli, 2088 The ltalian Civil Code
stresses, primarily, employers’ directional polxard hierarchy.

Numerous classification problems emerged with exfee to the growing
number of working activities in which directionalower and hierarchical
organization were becoming loosened or, at leashibging new features
(Liebman, 1999: 1; Persiani, 2005: 3; Perulli, 2008). One emerging risk was
either the exclusion of certain working relatiompshifrom the legal protection
afforded to workers by employment law or the inmuasof workers who did not
merit such protection. Neither exclusion nor inmascould be determined on the
basis of written or oral declarations by the part@nce courts — as in the majority
of other jurisdictions (ILO, 2006: 24; Engels, 20829) — must rely principally on
the factual circumstances and characteristics efréievant relationship. Under
Italian law, this primacy of fact principle or fael predominance rule is a general
principle set out in the Civil Code and applyingatny contractual relationship.

In order to avoid the unlimited expansion of thep of employment, Italian
courts initially adopted a rigorous and narrow apagh, in terms of which
hierarchical power — and, accordingly, subordimatiowas deemed present only
where the worker was subject to the directionafjanizational and disciplinary
power of the relevant employer. This could be distiabd by the issue of specific
orders and the assiduous monitoring and controlvofking activities®® This
approach risks excluding from the scope of the egment relationship and,
thereby, from the relevant legal protection, a dargimber of working activities
which — due to the abovementioned changes in tbdugtion system — do not
display such clear-cut characteristics, but whidventheless merit such legal
protection on the basis of a systematic constrnatidabour regulations.

In order to address such problems, some judicigisa®s took a more
flexible approach to cases involving working adtes which displayed forms of
hierarchical power different from the traditionales. According to these rulings,
subordination, hierarchical power and, thereformpleyment are also present
when persons perform their working activities —aoocontinuous, loyal and diligent
basis — following the general directives issuedabyrm, in accordance with said
firm’s programmes and purpos#s.

However, new working activities are still challengilegal categories: in lItaly,
as in most European jurisdictions, a growing numbkmworkers are finding

® However, a situation of economic dependency, évasually not sufficient in itself to entail the
existence of an employment relationship, could tlegless — especially in ambiguous cases — be
taken into account, implicitly or explicitly, by ads as an indication of subordination: see ILO
(2003), p. 23; Brooks and Engels (1992), p. 5;witl regard to Italy, Liebman (1999), p. 4.

" Sections 2094 and 2104.
8 Sections 2086 and 2104.
9 Section 1362.

1% Corte di Cassazione, 26 October 1994, No. 880Rij\ista Italiana di Diritto del Lavorp1995,
496; Corte di Cassazione, 14 July 1993, No. 7786\atiziario di Giurisprudenza del Lavoro
1993, 638; more recenthGorte di Cassazione, 28 July 2008, No. 2053Diitto e Giustizig
2008; Corte di Cassazione, 28 September 2006, Ni2& inGiustizia civile (Massimariq)2006,
9; Corte di Cassazione, 23 July 2004, No. 1388&,ustizia civile (Massimariq)2004, 7-8.

1 Corte di Cassazione, 26 February 2002, No. 28¥®Rlassimario di Giurisprudenza del Lavgro
2002, 423; Corte di Cassazione, 6 July 2001, N&791n Massimario di Giurisprudenza del
Lavoro, 2001, 1133; Corte di Cassazione, 28 July 19958460, inGiustizia Civile (Massimariq)
1995, 1442; see also Liebman (1992), and PerolitH{€oming).




themselves in a grey zone between employment alfiegraployment, as their
working relationships only partly meet the requiesnts of employment under
existing laws (ILO, 2006: 5; Muehlberger, 2007; URler2003; Sciarra, 2004: 22).
The problem is more serious in countries such aly,Itin which no — or
insignificant — protection is afforded to the seffiployed and in which this
empirical grey zone does not correspond to a legal as no “intermediate” legal
category exists between employment and self-empdoym return to this below,
after looking more closely at changes in work orgaiion in the Post-Fordist firm.

3.  Firms, business integration and
transaction costs — Employment as a
flexibility tool

So far, | have examined the different reasons émtracting out; | have also
mentioned the profitability assessments firms camwy with regard to different
production stages. As a consequence, firms fiedsier to assess whether a single
stage or part of production ought to be carriedayutin internal or an outsourced
basis in pursuit of the highest profitability. Acdongly, the number of production
stages contracted out has grown considerably iantegears (see Collins, 1990;
European Foundation for the Improvement of Livingd aVorking Conditions,
2004; Ichino, 1999; M. Marchington, Grimshaw, Rubemd Willmott, 2005;
Ratti, 2009)*? This is leading not only to a quantitative chargeoutsourcing
practices, but also to a qualitative one. The Bbrgiroduction system was
characterized by the significant vertical integratiof the business organization:
firms carried out directly almost the whole of thproduction cycle, from top to
bottom (Chandler, 1990; Hannah, 1976). This dogsmean that no business
activities were contracted out (Mazzotta, 1979yentheless, outsourced activities
were mainly marginal and secondary in the busineganization (such as catering,
portering and security). In this sense, one migletk of “vertical” outsourcing as
typical of Fordism. In contrast, under the Postelsirsystem, a substantial number
of production stages are being contracted outeasingly including tasks which
are extremely important in the production cycle.titites as important as
accounting, marketing and client care have beerusted to third parties (see De
Luca Tamajo, 2002%° This could be described as “horizontal” outsouycin

There are many reasons for such business prac@reshe one hand, firms
can have recourse to third parties in search giegialized supplier of precision
and high-skilled services. This amounts to turrtm@ company which performs a
particular business activity better than they aaith regard to both the quality of
the relevant output and the cost, related, foramst, to the relevant experience
curve effect. They may also seek to acquire a ctitiyeeadvantage over their
competitors (Vicari, 2002).

On the other hand, contracting out may also be g@ld business strategy
aimed merely at reducing labour costs. For exanfpphas could turn to suppliers
whose overall labour costs are lower than theisabse the relevant workers are

12\ith specific regard to off shoring, see Auer, &and Meda (2006).
13 For an accurate application of legal and econaiméories to the labour issues arising from
outsourcing, see Corazza (2004).




non-unionized or just receive lower wages (see &t8004: 79—-80; Doellgast and
Greer, 2007).

In countries such as lItaly, in which collective drining takes place primarily
at industry level, and the courts do not contespleyers’ choice of the collective
bargaining agreement which is to be applied tor theirkforce, firms could also
choose to outsource some business activities tglisap applying a less
“expensive” national collective agreement.

So far, | have examined the different reasons émtracting out; | have also
mentioned the profitability assessments firms camwy with regard to different
production stages.

At this point, it might be useful to highlight arooon factor among all these
reasons, namely reduction of costs. This is patenblvious in relation to
outsourcing parts of the business to suppliers loitler costs. However, this factor
also influences outsourcing to specialist suppligiode to provide high-skilled
services. The cost of bringing such activities au$e, in terms of acquiring the
necessary experience and know-how, would probablyigher.

Cost trade-offs in the activities of firms consti#wne of the main topics of the
field of “law and economics”, since Nobel laureRt¢l. Coase’s famed essay “The
nature of the firm” (Coase, 1937; see also CoaSép)l The central point of
Coase’s analysis — which has been followed up bthén eminent work, for
example, by Professor O.E. Williamson (Williams@881a; 1981b; 1985) — is that
the main reason for the existence of firms is aestuction, in particular the
reduction of transaction costs. The latter incluests related to seeking and
selecting a business partner, negotiating the temmisconditions of contracts and
enforcing such contracts.

The existence of such costs, generally, makes possible to conduct
business merely by having recourse to the markat,i$, to external suppliers. As
a consequence, firms are compelled to internalizkeast some stages of their
production in order to limit transaction costs.

Furthermore, firms continually face changing and predictable
circumstances, to which they must adapt. In domglsey require flexibility, most
notably the ability to adjust their activities tontingent production needs. As a
consequence, they cannot afford to bargain newitonsl of production solely by
recourse to the market. Internalization of actatirenders firms’ organizations
more flexible to the extent that, in case of uraarand evolving circumstances,
firms do not need to bargain concerning changels inothe purpose and the terms
of their production, as would be necessary if aglith independent suppliers.

Moreover, in case of internal differentiation irettunning of the business they
can rely, to a considerable extent, on hierarchythis context, the contract of
employment is one of the principal business insenis (see Deakin, 2006).

Employees accept and are obliged to follow order iastructions given by
the employer — or by any agent lawfully acting ¢ tatter's behalf — in the
performance of their duties. Moreover, they are dsund to adapt their work,
based on the relevant business needs, to theirogerfd requests, provided that
this does not result in demotion. This is a comnieature of employment
relationships in most jurisdictions and renders éhgloyment contract extremely
flexible. This is also true of employment relatibips in any business environment,
whether organized on a strong or a weak hierarcbisis. As already mentioned,




under the new patterns of business organizatiorer & characterized by a looser
hierarchy in comparison to the Fordist model —rtile of top management remains
central in coordinating the different production apes and in supervising
development of the principal business standardmeSscholars have argued that
limiting bureaucracyand broadening the scope of individual and teamkwwg has
not resulted in a reduction, let alone the elimoratof hierarchy (see Heckscher
and Donnellon, 1994; Salento, 2003)in terms of this paper, it is sufficient to
state that the broadening of the executive autonofrigdividuals and teams has
not — and could not have — resulted in unlimitescddtion. Firms are business
organizations and the very concept of organizatiatails a plurality of parts and a
last-instance centre of decision-making power whask is to solve the problems
that may arise in generating different outcomes.

In firms, such decision-making power is in the ramd top management,
whether in the form of corporate bodies or the @ersf the employer. As a
consequence, some — even minimal — degree of bimrarannot be eliminated
from firms.

From the standpoint of employment relationshipseimhployment” is to exist
at all, some degree of hierarchical power is regljihowever small. As already
mentioned, hierarchical power makes it possiblshape and direct employees’
working activities, pursuant to the firm’s aims amdjuirements, without the need
to obtain their consent, whereas the businessgr&atoonsent is normally required
in order to amend activities performed under offleems of contract. This legal
feature of the contract of employment correspomndgst socio-economic function
of providing employers with flexible working actiigs, ultimately bringing about a
reduction in transaction costs (see Ichino, 2083; 2004a: 180). This applies also
to working relationships within the framework of ih the employee is endowed
with a substantial degree of executive autonomylanddened discretion.

We have already discussed the problems which ritaleaurts have had to face
in dealing with working activities in which hierdaical power has taken on forms
different from the traditional ones. Even in suelses, as we have seen, the courts
have maintained that hierarchical power is esdenta the employment
relationship, in the sense that no employmentiogiahip can be said to exist in the
absence of hierarchical power, the latter also gpainderstood — taking into
account the relevant circumstances — as the powessue general directives,
according to the programmes and purposes of the tio persons who perform
their working activities on a continuous, loyal atitigent basis.

With regard to the duty of loyalty, it is worth imog that some scholars have
construed it in a broad sense, namely as the dutydke oneself available to
perform any activity the employer may require oa liasis of its different business
needs, as long as no demotion results (see Pers@6n). It could, therefore, be
said that the aforementioned basic legal featur¢hefcontract of employment,
together with the relevant socio-economic functioecurs also when the
employment relationship exists under more loosédyanchical conditions and/or
environments.

So far, in my account of hierarchical power andfléxibility, | have dealt
principally with only one of its three main elemg&nbhamely the power to assign
tasks and to give orders and directives to empEyaswn as “directional power”.

1 For a good account of this debate, see Smith (1997




The other two elements are also instrumental inieagty flexibility and,
ultimately, in reducing transaction costs, howev&Control power” grants
employers the ability to monitor how working acties are performed, thereby
allowing them also to adjust such activities, i€egsary, also by having recourse to
directional power. Under other forms of contrabg power to check how partners
are performing their duties is usually exercisedhat end of, not during, their
activities.

This results in quicker and, sometimes, more flexiiiays of coordinating the
activities of different subjects in the firm. Thssalso the result of the third element
of hierarchical power, namely disciplinary powehigh is a mighty instrument of
flexibility and the reduction of transaction costs.

As to the former, disciplinary power allows emplos/¢éo sanction activities
which deviate from their orders and directivesthis way, it is a powerful means
of enforcement. Moreover, since it is exerted qmigate basis — legal proceedings
are not needed to exercise it — it is a rapid medrenforcement. Accordingly,
disciplinary power is an important means of detereeand of sanctioning non-
compliance when firms are faced with rapidly adpgsttheir activities to
contingent and unpredictable events.

With regard to the reduction of transaction cosisce compliance with the
employer’'s orders and directives is an employeeistractual duty, sanctioning
non-compliance is a matter of enforcing the conteh@mployment, with no need
to resort to the courts. This substantially redubescontract’'s enforcement costs
and, therefore, reduces transaction costs overall.

Furthermore, disciplinary power also fosters entsepflexibility because it
allows them to adjust sanctions to particular bneac Most notably — and almost
uniquely in connection with contracts — this makgmssible to lawfully sanction a
breach of contract without terminating it. Thisoas for the enforcement of
internal rules without the need to enter into a melationship and, as a result,
incur the relevant transaction costs.

4.  Hierarchy and organization costs:
Employment protection and outsourcing

We have looked at a number of features of the eynpdot relationship which
render it useful for business organizations, paldity with regard to flexibility.
Accordingly, it should follow that the internalizan of activities — in which the
employment contract is a central tool — makes #sgge both to run the business
more flexibly and to take advantage of hierarchyaasay of reducing transaction
costs. However, as | pointed out at the beginnumgler the Post-Fordist system,
while firms are certainly pursuing flexibility, theumber of outsourced activities
has increased in comparison with the Fordist era.

In light of what | have said so far, this might app to be inconsistent. It
would, therefore, be appropriate at this point xamine the second facet of the
costs trade-off, namely what we shall call “orgatian costs”.

These are the costs faced by any organizationriging out an activity on its
own, such as outlay of resources, arrangement dhads and devices of
coordination and hierarchy, as well as costs rélaieexternal limitations imposed
on hierarchy within the organization. With regacdthe latter, the employment




relationship has traditionally gone together with- growing — set of regulations
afforded by the law and by industrial relations heatsms to protect one of the
parties to the relationship, namely the employeew& have seen, the definition of
“employment” has traditionally had a legal-techhibasis rather than a socio-
economic one, the key element being hierarchicalgporather than economic
dependence on the employer

This has led to some classification problems inlidgawith new forms of
hierarchical power and also to a lack of protectbworkers finding themselves in
what | have called a “grey zone” between employnagwt self-employment.

As hierarchical power is the core of the employmealationship, the
regulatory protection of employees has traditionfdcused on trying to limit it. In
this sense, it provided for measures such as reduect working hours, regulation
of overtime, limits on employers’ control powergepenting demotion and, most
notably, possibilities for employees to organizd bargain collectively.

Collective organization not only makes it possilide reduce competition
among workers, enabling them to bargain for betterking conditions. It also
entails a reduction of the hierarchical power ofp&yers. Hierarchical power
enables employers to organize their business. Hermveuch organization is rarely
conducted on an individual basis. Since organinatioplies the coordination of
different parts and outputs, it is commonly exexdion a plural and collective
basis. With regard to work organization, orders dméctives are normally issued,
not to individual workers, but to teams, line stage establishments.

This gives rise to a discrepancy between the lavelhich hierarchical power
is exercised — which is plural — and the individwadrker, who is subject to
hierarchical power. As already mentioned, collextiorganization enables
employees to stand together on a plural basis la@ekfore at the same level as
their employers (Liebman, 1993). This results inmatation of hierarchical power
as it sets against it another plural power. When,iristance, employees bargain
collectively to regulate working time or output &sdr working conditions at shop
or plant level, they control and limit the empldgdnierarchical power.

This is also true of regulations governing indiatieamployment relationships,
such as statutory rules establishing disciplinaxycedures, prohibiting demotion,
regulating the transfer of workers or providing resst against unfair dismissal.
Employment protection is usually perceived by empis as a gross impediment to
flexibility, since it may — depending on the avhimremedies — hinder the ability
of the firm to adjust the size of its workforce @&mcordance with the business
situation.

In this light, employers see employment protectigghts as limiting their
hierarchical power and, ultimately, as reducing flexibility of the business
overall. This reduction is perceived as a cost tfw@ firm (Pedrazzoli, 1998),
notably as an organization cost. Such costs repréise other side of the coin with
regard to internalizing working activities as a meaf reducing transaction costs.
Accordingly, in deciding whether to implement a tgadar production phase
internally or to outsource it, firms will also tak&o account the trade-off between
organization costs and transaction cots.

15 On the trade-off between transaction and orgaipizator governance) costs, see Williamson
(1985), 85.
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However, a number of other circumstances must kenténto account in an
analysis of why firms choose internal or outsourpeatiuction.

First, the employment contract is not monolithicere is a wide range of
forms of employment and working relationships.

Second, the employment contract is not the onlynsidgy which firms can
acquire flexibility via a hierarchical relationship which they can adjust features
of performance to their business needs, while awgicr limiting transaction
costst®

In Section 5, | deal with the second of these a®ersitions since — as | will
show — some of the relevant issues are also uisefidaling with the first.

5. Relational contracts and “hierarchical
market organizations”

We shall now look at a variety of contractual nelaship to which lawyers
and economists have increasingly devoted theintite in recent decades, namely
“relational contracts®’ The main features of relational contracts are rthei
incompleteness and their extension over time. &, fédne latter feature could be
deemed to be the cause of the former. Given thessibility for the parties to take
into account every circumstance that might arisghe course of the relevant
relationship — whether due to unpredictability, boed rationality or prohibitive
transaction costs — they allow a significant portaf the contract’'s terms and
conditions to remain unspecified, so as to be dblaletermine them as the
relationship unfolds. As a consequence, they fdyntaaft what could be called a
framework agreement, setting out only the basiesujoverning the business
relationship, such as criteria determining compgoisathe minimum or maximum
unit of supply, and grounds or notice of terminati®ther terms of the contract
(for example, the quantity of supply or the numberfrequency of orders) are
therefore left to the parties’ future — often infal — determination. This makes it
possible to adapt the parties’ performance to ogetit business conditions and,
therefore, affords a good deal of flexibility taethontractual relationship.

However, it is worth noting that not only is theamqity of supply usually not
specified in advance in relational contracts, dsb ahe means by which disputes
between the parties are to be settled.

As the settlement of disputes occurs after the losian of the contract it
might also take place by means eftralegal mechanism$® notably reputation
and the economic dependence of the parties (seexdmpleCorazza, 2004: 84

With regard to the latter, it is important to hiigjhit the role of what have been
defined as *“idiosyncratic investments” (see Coraz2@04, 85; Kerschbamer,
Maderner and Tournas, 200ste also Williamson, 1981a). These are investments

'8 This consideration is already present in Coas871L9

7 On relational contracts, see, first and forembktcneil (1978; 1980; 2000). See also the papers
collected inNorthwestern University Law Revigapring 2000, vol. 94, as well as Baker, Gibbons
and Murphy (2001); Corazza (2004); Goetz and Sd®&81); Libecap and Smith (1998); and Ruiz
(2001).

18 The importance of the incompleteness of long#astiontracts for organizations and firms was
already stressed by Llewellyn (1931) and Coase7}193
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which are very difficult to reallocate to other mess relationships because of their
specificity. Idiosyncratic investments can be eithangible (such as special
machinery, special premises near to the businesseps location and so on) or
intangible (such as specific training, skills amebw-how).

Furthermore, idiosyncratic investments can be eitlsgmmetrical or
asymmetrical among the parties: for example, inesoatationships, only one of
the parties incurs idiosyncratic investments orleast, to a much greater degree
than the other party. Being difficult to reallogatieliosyncratic investments
constitute an incentive to the party bearing thenprblong the relevant business
relationship as long as possible. In a situationasymmetrical idiosyncratic
investments, only one party has this kind of inmentwhile the other party has the
option of seeking another partner. In such circamsts, the former party will be
in a much weaker position, particularly if the éatis their sole customer. In this
case, the latter might abuse their stronger posids the weaker party lacks
business alternatives (Klein, Crawford and Alchia@78). While terminating the
relationship is a neutral or almost neutral opfiemnthe second party, it might even
lead to the bankruptcy of the first.

Accordingly, the stronger party may unilaterallyy lalown terms and
conditions of the business relationship, partidulay specifying new performance
criteria, left unspecified by the incompletenesstloé contract. Moreover, the
stronger party could also encroach on the othety’sabusiness organization by
imposing and enforcing standards of production an@ply which are more
convenient and specific to its own business (whiokidentally, serves only to
ratchet up even further the idiosyncrasy of theepgarty’s investments).

In this way, the stronger party could furnish itselith a hierarchical
relationship with the other party: most notablycdauld establish a hierarchy by
having recourse to the market instead of internajamization. If curbing
transaction costs is a common effect of hierardiys kind of hierarchical
relationship would also result in lower organizaticosts in comparison to the
internalization of business activities.

If we look, for instance, at labour costs, the styer party could impose a low-
wages policy in order to reduce the cost of thati@hship. If a demand crisis
occurs, it will not have to deal with redundancies, it does not have a legal
relationship with the other party’s employees (Mp2005).

Moreover, it could also encroach on the other mssnorganization by
unilaterally specifying the quantity and qualityaftputs and, ultimately, dictating
“performance rules” to the other party. This kirfdaotion would be made easier in
the Post-Fordist system, within the framework ofickheven internal production
phases have greater executive autonomy, vertitegration no longer being an
essential feature of business organizations.

Backer (2007) has observed, for instance, thatatketo government policies
establishing obligations for companies to monitad astablish control systems for
the enforcement of state-imposed standards, mtitimal corporations have
adopted this approach in the construction of theirely internal private
governance systems. Enforcement and monitoring icatude a variety of
mechanisms, from certifications, to participatiam multinational corporation
training contracts, to consent to audits (schedalatl unscheduled). Sanctions can
include anything from agreements to suggested @srtg financial penalties, to
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loss of the supplier arrangement with the multiai corporation. (Backer, 2007:
1753-54)

Backer states that such systems of private enfaneare usually intended to
implement the relevant multinational corporatiothical standards. However,
they also show how corporations are able to estalain authority-based system of
business relationships, which could be used to sapibeir business standards,
besides their ethical ones.

By abusing its business position within the framewaf a relational contract,
a firm could provide itself with a level of hierdwec similar to one characteristic of
an internalized production stage, but without tlkeed for corresponding internal
organization or cost bearing. This kind of businedationship might be called a
“hierarchical market relationshig®.

If the stronger party is a large firm, it might leas considerable number of
hierarchical market relationships with differenppliers, independent contractors
or franchisees, giving rise to what might be cafl@symmetrical cluster firms”.

The term “asymmetrical” is meant to distinguishsthiype of business
organization from symmetrical cluster firms, namalyet of firms with genuine
market rather than hierarchical market relationshtpus cooperating on a parity,
not a hierarchical basis.

Asymmetrical cluster firms have recently been thibject of increasing
attention from economists, sociologists and, ofrseulawyers and legislators
(Rugman and Verbeke, 2003; Muehlberger, 2005; &al€003; 2006; Corazza,
2004;0Orlandini, 2004).

Italian law started to deal with the problems agsirom “hierarchical market
relationships” in 1998, with Law 192/1998 (Sala i©§H2002; ludica, 1998). This
law provides a set of regulations governing subemting and outsourcing and
takes special account of contractual relationspsreby a party undertakes to
provide goods and services which are intended toinbegrated within its
counterpart’s business organization, pursuant Ec@xe projects, technical or
technological know-how or models and prototypes enadailable by the lattéf.
The same law also sets out some rules intendedotegb the weaker party, for
example, with regard to payment schedules, progidsanctions in case the
outsourcing party delays payméht.

In particular, the Law aims at avoiding excessimeompleteness in the
drafting of contracts as a way of countering abeisibusiness practices.
Accordingly, it renders null and void clauses wihgr@ne party can unilaterally
amend the terms and conditions of the contrackwnihate the contract without
reasonable notic®. It lays down that parties must determine or séera for
determining their activities under the contracMost notably, it prohibits the

Pprofessor Corazza (2004), pp. 103-6, discussesytaitl’ organization pattern, halfway between
market and hierarchy”, giving rise to “contractugkgration”, that is, to “organization patternsith
make it possible to substitute production systemsed on vertical integration for a network of
contractual relations between different firms”. ¢ Powell (1990).

2 Section 1.
2L Section 3.
22 Section 6.
% Section 2.
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6.

abuse of the other party’s economic dependencelaysddown that economic
dependence must be ascertained, also taking intouat the other party’'s
opportunities for finding business alternativés.

The rationale of such rules, therefore, is to redopportunities to misuse a
stronger business position by means of incompletéracts.

A similar rationale might be identified in a patiar provision of Law
129/2004 regulating franchising (see Cian, 20843ection 3 of the same law
provides that, where franchising is on an open-énukgsis, the franchisor must
grant a duration of franchising sufficient for tranchisee to recoup the relevant
investment and, in any case, not less than thraesyén this way, the law aims,
ultimately, to protect the franchisee from idiosgatc investments, which are very
common in franchising.

The legislator has, therefore, endeavoured to ptes@me of the abuses made
possible by “hierarchical market relationships”.viwer, it is important to note
that all the possible abuses deriving from sucatia@iships have by no means been
eliminated.

This is because the abovementioned provisions tsoorcing are not easy to
enforce, as it is impossible to effectively monitibre clauses of outsourcing
contracts. Moreover, the nullity of incomplete onfair clauses might be an
insufficient remedy to protect weaker parties. ©lrse, such parties could be
awarded the relevant damages, but they may be ait@lsurvive until the end of a
trial without going bankrupt, if they lack busineakernatives; also, economic
dependence is difficult to ascertain and requikasgtcproceedings. Furthermore —
and no less important — the abovementioned regukatilo not take into account
the effects of “hierarchical market relationshipgion the employees of the weaker
party in such relationships. By means of its dominausiness position, a firm
outsourcing its production stages could impose tencounterpart poor working
conditions, collective bargaining agreements wiaih“weaker” than its own, anti
unionpractices and so on. In addition, it could integfesith the other party’s work
organization, imposing rules, terms and standargsoaluction.

None of the abovementioned laws deal with suchessand, moreover, in
2003, the legislature repealed a provision establis equality of treatment
between the outsourcing firm’s employees and tlabsiee contractof®

Relational contracts, permanent
employment and temporary work
contracts

Relational contracts are also relevant to workiefationships. As already
mentioned, employment relationships are extremahiegated, taking on a number
of different forms. Besides the permanent, fulldirmmployment relationship —

4 Section 9.
% With regard to the relevant labour issues, see i (2006).
% Sections 29 and 85 of Decree No. 276/2003.
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traditionally, the standard employment relationshigve find, for instance, fixed-
term employment, part-time employment and agenaki/o

For the purposes of this paper, | will also deghwrhat has been defined as
“dependent self-employment” (see Perulli, 2003; Nhberger, 2007; see also
Bologna and Fumagalli, 1997), since it is relev@antny analysis of “hierarchical
market relationships”.

Recourse to non-standard forms of employment -udhic dependent self-
employment — has been growing in recent yearscamsequence of firms’ pursuit
of flexibility, which is typical of Post-Fordism.hE increase has been particularly
significant with regard to forms of temporary wofkee, for instance, EU
Commission, 2006; Stone, 2005; Auer and Cazes,: Z98)*®

One distinctive feature of the Fordist system wédong employment, the
main benefit of which, from the employer's standppowas that it fostered the
employees’ loyalty and commitment to the firm, aslvas their self-identification
with its aims.

Under the Post-Fordist system, however, this pol&yncreasingly being
substituted by new patterns of work organizatioith wemporary work much more
to the fore than previously.

It has been observed that, in place of lifelong leympent, employers now
tend to offer “employability”, in the sense of ieased and continuous training, job
experience in a wider range of production tasks amdancement of skills and
know-how, all of which, supposedly, improve emplesechances of finding a new
job with a different employer (see Stone, 2004; 7200n this connection, it is
worth noting that the Italian Supreme Court regeethphasized that employees
have a fundamental right to work and not to be demhasince demotion may result
in a deterioration of their skills and stymie impements in their capabilities,
leading to lost employment or further earning opymaities®

Firms perceive non-standard forms of employmentase flexible than the
standard variety. One of the main reasons forighikeir temporariness. Although
not all non-standard forms of employment are oixedtterm basis (for example,
part-time employment might be permanent), thisegsrmamon feature.

A temporary arrangement affords flexibility to tbetent that it allows firms to
adapt the duration of working relationships — aodhe size of the workforce — to
contingent business needs. On the other hand, ranmyptorms of work are, in
some respects, more rigid than the standard emgiotyralationship.

Before we briefly compare standard and non-stanftards of employment,
we shall outline their main characteristics. We rttegn assess the extent to which
a particular form of employment may provide foraer or lesser flexibility than
others.

%" See the — essential — Supiot (2001); see also &h&004); Freedland (2007); and Sciarra
(2004). Increasing recourse to non-standard forfremployment has also been addressed by the
International Labour Office: see ILO (2003), p. 112D (2006a), p. 53.

2 With regard to Italy, see Barbieri and Sestito0@)0 See also footnote 30.

2 Corte di Cassazione, 24 March 2006, No. 657@rientamenti della Giurisprudenza del Lavoro
2006, 1, 86.
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| will deal principally with Italian law, which hasindergone a number of
reforms in order to foster flexibility over the tafifiteen years. Recourse to non-
standard forms of employment has grown substayt@ir the same period.

Employment which is open-ended, full-time and witloine firm is still the
standard form in Italy, as in most other count(g= ILO, 2003: 18°

| have already highlighted the fact that the mapal feature of the contract of
employment is hierarchical power, consisting ofeéhrprincipal elements:
directional power, control power and disciplinamgwer. | have also stressed that
such elements confer a great deal of flexibilitytb@ employment contract. This is
true, in particular, for directional power, naméhe power to assign tasks and to
issue orders and directives in order to adapt thpl@yee’'s working activities to
contingent business needs without the need for Hpscific consent, insofar as it
does not entail a demotion. In this respect, itvath noting that, pursuant to
section 2103 of the Civil Code, employees can beusted with new job duties,
provided that they are equivalent to their previousies (see Liso, 1982). It is
important to note that the Law speaks of equivaeacd not of identity of job
duties. In order to verify whether the new dutiee aquivalent to the previous
ones, case law mentions a twofold assessment lmsédth an objective and a
subjective judgement. With regard to the formeis itvorth noting that collective
bargaining agreements in ltaly usually group défér job duties under a
classification structured on a multilevel basis. @® equivalent, the new duties
must fall within the same classification level dwde previously performed.
Concerning the latter, the new working activitieasinallow employees to make
use of the same set of skills and capabilities thay been developing up to that
point>! Case law has also stressed that employees havy socdupdate and foster
their skills in order to render them adaptable hanges in technologies and
methods of production which firms must face in avamced capitalist system.
Refusal to comply with this duty might lead to ddinary dismissaf? This not
only, ultimately, promotes the aforementioned “emypbility”, but also makes it
easier for employers to adapt their employees’ goerdnce to their changing
business needs and, ultimately, to increase thibiligy of work organization.

Since | have underlined one of the most powerfumi of flexibility in
relation to the employment contract, | will now Hedth what is most commonly

30 Auer and Cazes’ 2000 study (Auer and Cazes, 2a883rted the continuing “resilience” of the
long-term employment relationship. Nonetheless, th#hors also underlined the increasing
recourse to temporary forms of work. It is, morepweorth noting that, even if the proportion of
temporary forms of work is still lower than that open-ended employment, the percentage is
increasing among young workers and women. In Itédy,instance, the average proportion of
persons employed in temporary forms of employmewtall was 9.57 per cent in 2006; the share
among persons aged 15-29, however, was 24.66 peride percentage among women was 13.13
(data reported in Mandrone, 2008). This could helpxplain the profound differences in job tenure
between young and adult/senior workers and betwesle and female workers reported in Auer
and Cazes (2000). According to Barbieri and Se¢#6®8), “the whole period from 1993 to 2003
saw a growth of 636,000 people in temporary werk-a-vis a 761,000 rise in permanent
employment” in Italy. With regard to Italy, see@laccornero (2006) and Gallino (2007), the latter
also with regard to the different methods of cadtioh of the number of non-standard workers and
the relevant inconsistencies.

3 Corte di Cassazione, 2 May 2006, No. 1009 iientamenti della Giurisprudenza del Lavoro
2006, 2, 289; Corte di Cassazione, 11 April 2008, ®RB51, inDiritto e pratica del lavorg 2005,
1422; Corte di Cassazior0 March 2004, No. 5651, f@iustizia Civile (Massimariq)2004, 3.

% See, for instance, Corte di Cassazione, 1 Septer2B80, No. 11457, inNotiziario di
Giurisprudenza del Lavor®001, 38.
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associated with its alleged rigidity in Italy, ndgestatutory remedies against
unfair dismissal.

In general, under Italian law, employers are pdsdito terminate an open-
ended employment contract by (a) dismissal withmmiice for just cause, that is, a
cause which does not allow the employment relatigngo continue, even on a
provisional basi§® (b) dismissal with notice for a subjective justifle reason,
namely a serious breach of the employee’s conthctuties and obligations, in
particular, non-compliance with the employer’s asdand directives or assignment
of tasks®** (c) dismissal with notice for an objective justtile reason, grounded in
economic factors relating to production, work oilgation and the proper
functioning of the business (including the liquidatof the firm)®

Remedies against unfair dismissal vary signifigardepending on the size of
the workforce.

If the employer has 60 or fewer employees in Italyl5 or fewer employees
in a single work unit, the employer can be orddcedither re-engage the employee
under a new contract, or pay an indemnity, varyiatyveen two-and-a-half and six
months’ salary (depending on the employer’s sizéthe employee’s status, length
of service and behaviour such damages can ris@ &md even, albeit unusually, to
14 months), at the employer’s chofte.

Above the abovementioned thresholds, the emplogerbe ordered to both
reinstate the employee under the original confffamivever, the employee can elect
instead to receive an indemnity in lieu of reinstaént, equal to 15 months’ salary)
and to pay damages amounting to the employee’sysakitween the date of
dismisggl and the date of actual reinstatementwithta minimum of five months’
salary):

The latter set of remedies has long been the fottise debate on the alleged
rigidity of Italian employment legislation (see ioh, 2004a: 495 This is
because both reinstatement and damages commenguthte period between the
unfair dismissal and reinstatement are said to dyurithe employer with undue
uncertainty with regard to business decision-mak®igce legal cases tend to be
extremely long in Italy, such uncertainty would excessively protracted.
Moreover, since such remedies apply also whennaisksl for objective justifiable
reasons (ultimately, dismissal for business regsans$eld to be unfair, this is
alleged to hinder employers in taking business silees, preventing them from
adjusting their workforce to business needs artanately, jeopardizing the whole
economic system.

In this respect, it should be emphasized that sdoittow specific criteria in
verifying whether an objective justifiable reasorises in the relevant case.
Pursuant to such criteria, the dismissal can bdéem@nted only if directly caused
by the relevant economic grounds.

33 Section 2119 of the Civil Code.

34 Section 2118 of the Civil Code and Section 3, INov 604/1966.
35 Section 2118 of the Civil Code and Section 3, INov 604/1966.
% Section 8 of Law 604/1966.

37 Section 18 of Law No. 300/1970. An English-langeiatpscription of the ltalian system of
remedies against unfair dismissal can be foundabrhan (2003).

¥ See also the essays collected in Ballestrero (2007
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Moreover, the employer must prove that no altemeatio dismissal exist; for
example, that no suitable positions will becomeilalée in the firm which
adequately match the employee’s skills and expee®iand that it is therefore not
feasible to employ them in other positions (thecalbed “duty ofrepéchag® (see
De Angelis, 2007).

This imposes a substantial burden of proof on eygotowho want to dismiss
an employee for business reasons. This regimegal leroofs, together with the
remedies against unfair dismissal afforded to timpleyees of larger firms, has
long been criticized as the cause of excessivéitygin business organizations,
supposedly preventing employers from restructufilcgino, 2004a: 495; 2004b
and 1996).

However, this alleged rigidity ought not to be aatimated. First of all, the
abovementioned remedies apply only when a dismisdald to be unfair. If the
court finds that the employer, in the course otruesuring, has implemented a
bona fide redundancy, this will not be deemed daiudismissal and the relevant
remedies will not apply. Moreover, reinstatemerd damages proportionate to the
wages lost by the employee during the dismissalyapply to work units whose
workforce is over 15 employees or to firms whoserall workforce exceeds 60
employees. Employers falling into this category\aey much the minority among
Italian firms, roughly 95 per cent of which empli@yver than 10 employees (Istat,
2008).

In the cases subject to stricter remedies agamfsirudismissal, however, the
statutory regulation governing collective redundas@pplies. Under Italian law, a
collective redundancy occurs when a firm employirtg or more persons, as a
result of a business downturn or reorganizatiompl@ments at least five dismissals
within 120 days, in each production unit, or in es@ production units within the
same province.

If an employer intends to carry out collective nedancies, they must notify
the employees’ representatives and the local Empdoy Offices in writing and
follow a compulsory procedure, establishing thecéxaming and engaging in
compulsory information and consultation with theams. No agreement with the
unions is required to carry out the collective mdlancy, however. The law
provides for a maximum duration for the procedwqual to 82 day plus the
relevant notice period. Moreover, the timeframehédved when fewer than 10
redundancies are involvéd.

It is worth noting that, in dealing with collectivedundancies, courts do not
check employers’ motivations or the actual stafufe relevant restructuring; their
attention is limited to formal compliance with theoceduré® Moreover, as | have
already mentioned, the procedure requires onlyriné&ion and consultation — not
an agreement — with the unions for the implememtatif collective dismissals.

This provides a good deal of flexibility in busise®organization, ultimately
allowing firms to make reasonable predictions altbet timeframe and costs of
redundancies.

39 Section 4 and 24 of Law No. 223/1991.

0 0On this aspect, see Zoli (2007); a general Engdgisbuage overview of the ltalian legislation
governing collective dismissals can be found in Pehta (1998).
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In light of the above, the perceived excessivedigiof Italian employment
regulations — in particular, those governing themissal of permanent employees —
should be reconsidered. Stricter remedies aganfsirudismissals apply to only a
minority of employers. Moreover, when non-negligibdbusiness reorganization
occurs, employers can by all means resort to dolecedundancies.

Terminating open-ended employment contracts iseéaier than terminating
temporary ones.

In particular, fixed-term employment contracts d@nterminated only if just
cause can be shown. Accordingly, neither breachesrdract which do not imply
just cause for termination nor business reasong@ends for the dismissal of a
fixed-term employee. Moreover, collective redundaregulations do not apply to
fixed-term employees. Thus, business reasons aregnoainds for terminating
fixed-term employment contracts.

It is a general principle of Italian contract latat, unless the parties agree
otherwise, only a substantial breach of contraot @ause the end of a fixed-term
contractual relationship before its agreed expiry.

With regard to an agency work contract — as sptifielow — one must
distinguish between the labour supply contract betwthe firm and the agency
and the employment contract between the agencythtendorker. With regard to
the former, in cases of misconduct on the partgeinay workers, the user firm
could ask for their substitution by other workefsthe labour supply contract
includes a clause to this effect (cf. Romei, 20069). However, if the agency
refuses to comply, legal action may ensue. Wittargédo business or economic
reasons — such as a fall in demand or an unexpeetatito restructure the business
— this would not be considered grounds for the fionterminate the contract
unilaterally. Recourse to the courts is possiblly ¢m a very limited extent and is
very time-consuming.

Concerning the employment contract between the @gand the worker, it
can be on a permanent or a fixed-term basis. Honwvéwe latter constitute the great
majority in Italy today. The employment relationshietween the agency and the
worker is, with some exceptions, a normal employrmetationship*' Therefore, if
the employment contract is fixed-term, it can benieated only when just cause
can be shown.

In light of the above, it can be said that the laanfers much greater
flexibility on permanent employment contracts imarison to temporary ones.

A permanent employment contract is also more flexiln terms of
hierarchical power. Before we discuss this topie,must briefly describe the main
features of temporary work contracts under Italianw, including a preliminary
clarification.

So far, | have referred to temporary work contraeigh principal reference to
fixed-term employment contracts, agency work catsraand temporary self-
employment. In particular with regard to the lattewill refer to what in Italy are
called “continuous coordinated collaborations”, gthisome scholars also label
“dependant self-employment” (see Perulli, 2003; Nhberger, 2007; see also
Bologna and Fumagalli, 1997).

1 Section 22 of Decree No. 276/2003.

19



6.1.

All these contractual relationships have very dédfe legal features and
regulations and cannot be carelessly lumped togethey cannot be classified
under a common category, as their legal charatiteyigre different.

Nonetheless, | would like to highlight their commigatures in order to verify
whether, their legal features notwithstanding, rthusie might be motivated by the
same economic aim of providing firms with flexibiby means of extra-legal
mechanisms.

| will clarify how this may happen below. First, vseed to describe the legal
features of these contracts, focusing in particatathe fact that, theoretically, they
are characterized by less hierarchical power —veneby a lack of hierarchical
power — in comparison to permanent employment ectdr

Fixed-term employment contracts

Italian regulations governing fixed-term employmembntracts have
undergone major reform through Legislative Decrae Bb68/2001 (Ciucciovino,
2007; 2008; Maresca, 2008; Corazza, 2008). Thisregeavas intended to
implement Directive 1999/70/EC, which aimed at emgu non-discrimination
between permanent and fixed-term employees andeatepting abuses arising
from the use of successive fixed-term employmenatimships (see EU
Commission, 2006; Caruso and Sciarra, 2007).

By means of Legislative Decree No. 368/2001, tladialh Government not
only dealt with the aims of the Directive, but ateshaped fixed-term employment
regulations under ltalian law in general. The poasi regulation provided for a
close list of reasons authorizing recourse to fitexdh employment contracts.
Accordingly, it was clear that this kind of contrazas an exception to the standard
form of permanent employment contratt.

The new legislation establishes, instead, that dfteem contracts are
permitted for technical, production, organizatiomal substitutional reasons, if
required by the ordinary business of the employkich must be stated in writing
in the contract? It therefore sets out a general authorizing cldnseead of the
previous close list. On the basis of Legislativeci2e No. 368/2001, it was, as a
result, no longer clear whether fixed-term emplogtmeontracts were still an
exception to the standard form of open-ended empéoy contract or were coming
to be a common form of employment alongside thenpeent kind. Case law and a
significant number of scholars, however, contintedefer to it as an exceptith
and, eventually (in 2007), the legislator amendwezl decree and established that
open-ended employment contracts remain the gengedf

2 Law No. 230/1962, repealed by Decree No. 368/208stablished thattlie contract of
employment is held to be open-enddgth the exception dfthe cases specified in the close list
mentioned above.

“3 Section 1 of Decree No. 368/2001.

4 See Corte di Cassazione, 17 May 2002, No. 7468 Foro Italiano, 2002, |, 1956; Tribunale di
Milano, 17 January 2008, il Lavoro nella Giurisprudenza2008, 736; Tribunale di Reggio
Calabria, 20 July 2007, iRoro italiano, 2008, |, 294; Corte d’Appello di Milano, 9 Janu&006,

in Il Lavoro nella Giurisprudenza2006, 823; with regard to the doctrinal debate gemerally,
Ciucciovino (2008) and the opinions collected ifll&faona (2006).

> Section 1 of Decree No. 368/2001, as amended tjoBel, Law No. 247/2007.
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This principle has a significant practical impd@tirsuant to it, even before the
above mentioned statutory amendment, courts hdee that, where there is no
technical, production, organizational or substintrelated grounds for a fixed-
term employment relationship, the relevant contrsicall be deemed to be a
permanent one. Accordingly, courts have startegixeomine the reality underlying
the contracts. Moreover, most have ruled that #asons in question must be not
only actual but also specific; in other words, [@artcannot refer in general to an
employer’s business needs but must specify inngithe tasks to be carried out by
the fixed-term employee in the course of the ret¢employment relationshif5.

A significant number of rulings have held that tteasons must also be
temporary; that is, no fixed-term contract can hteeed into for the performance
of activities related to a permanent business wééte employef!

All this also affects hierarchical power. PursuembDirective 1999/70/EC, the
Decree establishes that fixed-term employees haanoenic and normative
entitlements equal to those of comparable permasraptoyees in the company.

This also means that the employer can exercisarcl@cal power over them.
It can issue orders and directives to them, as wasllmonitor their working
activities and discipline breaches of contract (eesv, as highlighted above,
dismissal of fixed-term employees for subjectivestifiable reasons is not
permitted). It might seem that the law allows engpls to exercise hierarchical
power over fixed-term employees to the same exemver permanent employees,
but that is not the case.

As we have already seen, one of the most impofeatures of directional
power — and therefore of hierarchical power — wihard to permanent employees
is the possibility to change their job duties id@rto adjust their working activities
to contingent and unpredictable business needs. ddssibility is not afforded in
fixed-term employment contracts, since the partresst indicate in writing the
specific job duties the employee will dischargeimigithe fixed-term relationship
(cf. Ciucciovino, 2007: 461).

This reduces hierarchical power and, therefore, degree of flexibility
enjoyed by the employer. Furthermore, it is not pensated by substantially lower

“° See Corte d’ Appello di Genova, 12 September 2006uida al Lavorg 2006, 8, 41; Tribunale
di Milano, 17 April 2008, inOrientamenti della Giurisprudenza del Lavor2008; Tribunale di
Milano 25 November 2005, iRivista Critica di Diritto del Lavorp 2005, 152; Tribunale di
Firenze, 5 February 2004, Diritto e Lavorg 2004, 325; Tribunale di Milano, 8 June 2004, in
Diritto delle Relazioni Industria)i2006, |, 146; Tribunale di Ravenna, 7 October00I1l Lavoro
nella Giurisprudenza2004, 1285

" Corte d’Appello di Milano, 9 January 2006, quotechote 44; Corte d’Appello di Bari, 20 July
2005, inll Foro Italiano, 2006, 1540; Corte d’Appello di Firenze, 30 May20in Rivista Italiana

di Diritto del Lavorg 2006, 111. It is worth noting, however, that otligdgments and some
scholars have held that, under Decree No. 368/2®1emporary nature of business needs is not a
requirement of having recourse to fixed-term caiasee, for instance, Tribunale di Pavia, 12
April 2005, inArgomenti di diritto del lavoro (ADL)2006, 1, 260 and Ciucciovino (2007), p. 458.
Recently (Law No. 133/2008), the legislator onceereamended Section 1 of Decree No. 368/2001,
with the intention of permitting fixed-term emplogmt also on non-temporary grounds by
establishing that the recourse to a fixed-term remttmay also be related tthe ordinary business

of the employér Nonetheless, some scholars have argued thdtdhgporariness requirement” is
still in force in the amendment, which refers te thrdinariness” and not to the “temporariness” of
the reasons in question, as well as because tienrafttemporariness is a means of preventing the
abuse of fixed-term employment relationships, whghne of the main objectives of EU Directive
1999/70/EC. See Corazza (2008), p. 521.
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6.2.

direct costs because, as | have already statedDélceece implements the non-
discrimination principle established by Directiv@99/70/EC*®

Moreover, since the second main aim of the Direcisvto limit abuses arising
from a succession of fixed-term contracts, the Becegulates the prorogation and
renewal of such contracts by setting out the marnduration of the overall fixed-
term relationship (normally 36 months, includingqargations and renewals) and
minimum periods between the end of a fixed-ternmtramh and the commencement
of a new one with the same emplo§&iThis also results in reduced flexibility in
managing the workforce and, together with the abwamioned limitation of
hierarchical power and the impossibility of ternting the contract before expiry,
apart from when there is just cause, ultimatelydezs fixed-term employment
contracts far less flexible than permanent ondsgal terms.

Agency work contracts

With regard to agency work contracts, it is impotteo note that, in Italy, as
in the vast majority of other European countriggrecy workers are employees of
the agency (see European Foundation for the Impmewé of Living and Working
Conditions, 2006; Ratti, 2009).They can be hired by the agency on either a fixed-
term or a permanent basis. As already mentionedt agency workers in Italy are
employed on a fixed-term employment contrdctheir economic and normative
entittements may not be lower than those of the fise's employees? This
makes the overall cost of labour supplied by agendiigher than the cost of
directly hiring the worker: on top of the agencedethe user firm must pay the
agency at least as much as it pays its own empoyéenetheless, since agency
work was first permitted under Italian law, in 1998course to it has grown
significantly. It is important to note that the ¢xact of labour supply — that is, the
contract between the agency and the user firm -onbnbe a fixed-term one. The
possibility of entering into an open-ended laboupy contract was repealed in
2007, having been introduced in 2003. However, ues® to labour supply
contracts on an open-ended basis was always riggligi Italy.

One of the main advantages of using fixed-term ualis that, for a short
period, it is more convenient to use a worker ayeselected and trained by an
agency>® Moreover, the agency can undertake to providetiutesworkers if the
workers they have supplied become ill or go on mételeave, or even if they are
negligent or unable to carry out the assigned tasks

“8 Section 6 of Decree No. 368/2001.
49 Sections 4, 4-bis, 5 of Decree No. 368/2001.
0 With specific regard to Italy, see M. T. Carin2D08) and Del Conte (2006).

*1 No precise data exist on the number of agency esrkired under open-ended contracts, as the
statistics usually do not distinguish between fixedn and open-ended agency workers (this is true
even of statistics compiled by public bodies. Seejnstance, Ministero del Lavoro, della Salute e
delle Politiche Sociali, 2008). Most notably, somsgatistics consider agency work as such as
involving a temporary contract (Accornero, 2006; Handrone, 2008: 4).

52 Section 23 of Decree No. 276/2003.

%3 In this respect, agency work could be said tosomte of the costs that, according to the literature
render labour a “quasi-fixed factor” (see Oi, 1962)
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In the long run, however, this competitive advaatagyer direct hiring is
reduced as the gap between a direct employee @athad agency worker narrows
until the higher cost of labour is no longer justiff

Moreover, open-ended contracts of labour supply m@emitted only with
regard to specific activitie¥. These activities — including cleaning, porteringl|
centres, marketing and library management — aremibgt commonly outsourced
activities and, as already mentioned, equalityredtinent of the employees of the
outsourcing firm and of the contractor is no longempulsory. In contrast, also
within the framework of open-ended labour suppberecy workers are entitled to
working conditions which are not inferior to thos¢ comparable user firm
employees.

In the short term, recourse to agency workers austef direct employment
can be convenient, also because there are no bmiggorogations and renewals of
contracts with regard to labour supplyThis makes it possible to enter into
temporary working contracts on a more regular hasice there is no need for a
gap between employment relationships for the us®er f

In light of the above, it is clear that labour slypghrough an agency can
provide firms with significant flexibility. At thesame time, it is important to note
its rigidities in comparison to direct, permanempéoyment.

First, as we have seen, the termination of a lalsooply contract before
expiry — also because only fixed-term contracts @rgently permitted in this
regard — is far more difficult than implementinglividual or collective dismissals,
as legal action and solid grounds are requireds T@sults in rigidity with regard to
the management of the business organization.

Second, fixed-term labour supply is permitted undegeneral authorizing
clause, similar to the one provided for fixed-teemployment contracts, namely
for technical, production, organisational or sulsiton-related reasons, if required
by the ordinary business of the user firm. Case th@s not require that the
relevant business need be temporary, as it commdolys for fixed-term
employment contracts. Nonetheless, a significamber of courts have ruled that
the reasons must be specffiand there is a statutory requirement to set ddwen t
duties of agency workers in writing in the laboupply contract’

This results in the limitation of directional angtarchical power, similar to
that which affects fixed-term employment contra@sce the permissible reasons
are specified and the job duties identified, ithist possible to change agency
workers’ duties in order to meet the contingentiess needs of the user firm.

Another limitation of hierarchical power affectiraggency work is related to
disciplinary power. While directional and contravger are exercised directly by
the user firm, disciplinary power can be exercieaty by the agency, albeit at the
request of the user firff. This results in slower enforcement of the latterders

54 Section 20 of Decree No. 276/2003.
%5 Section 22 of Decree No. 276/2003.

% See Tribunale di Firenze, 26 January 2008; Trileua Milano, 10 April 2007, inDiritto e
Pratica del Lavorg 34, 2007, 2091; Tribunale di Milano, 9 Decemb@0@, inRivista Critica di
Diritto del Lavorg 2007, 126,

57 Section 21 of Decree No. 276/2003.
%8 Section 23 of Decree No. 276/2003.
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6.3.

and directives and can, ultimately, lead to stoppador example, because the
agency might refuse to apply disciplinary powertifdoes not acknowledge a
particular action as negligence or misconduct enpidrt of the agency worker.

Even in agency work, therefore, there are limitadioon flexibility in
comparison to direct permanent employment.

“Dependant self-employment”, “collaborazioni
coordinate e continuative” and project work contracts

The type of self-employment relevant to this papewhat in Italy is defined
as ‘collaborazioni coordinate e continuativeor “continuous coordinated
collaborations” (tollaborazionf), carried out mainly on a personal and self-
employed basis.

These can be identified as self-employment relahigps in which the worker
undertakes to carry out an activity in the intesest a principal, mainly on a
personal and continuous basis, coordinating with ltiter how the activity is
performed. The Italian legislator started to takeenof such €ollaborazioni as
distinct relationships in comparison to agency warld sales representation in
1973, when it reformed employment trial law. Onttle@casion, employment
procedural law was also extended ¢oltaboraziont.>®

It is worth noting that, apart from a minor excepti only procedural rules
were extended to them. Nonetheless, the mere Hacttthe legislator mentioned
them as self-employment relationships on a contisuand coordinated basis,
distinct from traditional relationships of that Kinwas interpreted by firms as the
legislator’'s consent to firm-integrated working igities not covered by the legal
and collective protections of the employment relahip. In 1973, the first
elements and practices of Post-Fordism were alrstatiing to gain ground.

This resulted in the ever-increasing use obllaboraziont as a cheaper
alternative to permanent employment relationshijmth because of their lack of
protection and the fact that no social security ticbations had to be paid.
Accordingly, besides genuine self-employment refathips, a large number of
disguised employment relationships were — increggin being entered into.

When, in 1995, modest social security contributiand employment tax were
extended to ¢ollaboraziont, this, far from constituting a disincentive, festd the
idea that they were a low-cost substitute for emyplent, in consequence of which
they became more popular than ever.

Courts, pursuant to the previously mentioned fdciu@dominance rule,
reclassified shamcbllaborazioni as employment relationships, but this resulted in
uncertainty and, moreover, in a huge increaseamtimber of court cases.

At the end of the 1990s, it was clear that stayutoegulation of
“collaborazioni was needed in order both to provide them with solegal
protection and to distinguish genuine from sharfremiployment relationships.

%9 Section 409 of the Procedural Civil Code; for amgish-language account ebllaborazioni
coordinate e continuativesee Liebman (1999) and Perulli (forthcoming); sd®0 Pedrazzoli
(2004).
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A progressive increase in the social security douations levied on
“collaborazioni was also deemed expedient, to discourage thgraper use.

A number of bills were presented in Parliament vaithiew to drafting a new
regulation on tollaborazioni. The need was particularly urgent due to the fact
that, under Italian law, self-employment is nottpoted by any special regulations
and, therefore, an increasingly alarming numbércoflaboraziont workers were
finding themselves in a socio-economic “grey-zon@’,which no intermediate
legal classification corresponded.

A significant new regulation oncbllaborazionf was enacted by means of
Legislative Decree No. 276 of 2003. This decree wessented by both its
detractors and its supporters as a major deregalafiltalian labour law (De Luca
Tamajo, 2005). It became clear a number of yeatsr ahactment, that such
forecast had overestimated its effects. Howevet gart of the Decree dealing
with “collaborazioni was one of the most significant, namely the @mdi
introducing and regulating so-called project woftk.

In fact, pursuant to Decree 276/2003, apart frofevaexceptions, all private
sector ‘tollaborazion? must have a number of specific featute particular, the
working activities to be carried out by theotlaborazion? worker in the course of
the employment relationship must pertain to thdéqgoerance of either a project, a
work programme or a phase thereof. These must Beedein writing in the
contract, together with both the duration of thiatrenship — which means that,
apart from some minor exceptions, no more open<ridellaborazioni can be
entered into in the private sector — and the metludatoordination to be applied to
the “collaboraziont worker’s (hereafter also “project worker”) acti@s in relation
to the principal’s business activiiy.

The main rationale of the reform is to identify shédcollaborazioni by
clearly differentiating the coordination appliedttem from the directional power
typical of permanent employmefit.

Once they are defined and fixed in writing in tloatract, the principal cannot
amend such activities unilaterally. This means thatprincipal will not be able to
shape them in line with changing business needs.

Of course, a new project, work programme or phhasesbdf could be agreed,
but the project worker’'s consent would be neededredver, case law has ruled
that projects, work programmes and their phases bmuspecific; in other words,
they cannot merely generically describe the projemtker’'s activities nor provide
for too wide a range of activiti€8.This would negate the rationale of the reform,

 For an English-language account of project wode ®erulli (forthcoming); see also Ghera
(2005), Persiani (2005) and Santoro PassarellifR00

®1 |t is worth noting that Decree No. 276/2003, withme exceptions, does not apply to public
bodies. Accordingly, public bodies can continueettgage workers on adllaborazioni basis
without identifying a particular project, work pn@gnme or phase thereof. According to the Italian
social security administration, the number of waoskeengaged by public bodies on a
“collaboraziont basis was, roughly, 75,000 in 2006 (Di Nicola,ngo, Bassetti and Sabato, 2008).
62 Sections 61 and 62 of Decree No. 276/2003.

% See, in this connection, Circular Letter No. 1/208sued by the Italian Ministry of Welfare.

% See Tribunale di Milano, 12 October 2007Dinitto e Lavorq 2008, 145; Tribunale di Piacenza,
15 February 2006, it Lavoro nella Giurisprudenza2006, 885; Tribunale di Torino, 5 April 2005,
in Orientamenti della Giurisprudenza del Lavp29D05, 235.
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since it would blur the difference between coortlora and directional — not to
mention hierarchical — powé?.

Establishing and carrying out a generic projectykmorogramme or phase
thereof would make it possible for the project warko be reclassified as an
employee. If the parties do not specify any proj@drk programme or phase
thereof, the project worker could also claim resiisation. Whether the principal
is able to furnish evidence that the worker's atés are being carried out on a
self-employment basis is a matter of dispute amsmtwlars and in case I&¥In
any case, it would be very difficult for a principa avoid such reclassification.

As already stated, the reform aims at identifyingpkoyment being conducted
in the guise of collaboraziont and, therefore, behind a fagade of self-
employment. Differentiating coordination from hierical power by means of
predetermining working activities is one of the kiamnes of the reform.

Other ways of setting cbllaboraziont apart include the raising of social
security contributions to a similar level to th@g®lying to permanent employment
(currently, roughly equal to 25 per cent faollaborazioni as against 33 per cent
for permanent employment) and the provision of séegal protection for project
workers, in particular with regard to maternityndéss and injury.

However, it cannot be said that the problems agigrom “collaboraziont
have been eliminated by the project work reformgdleprotections afforded to
project workers remain very small in comparisonthlie protections established
with regard to the employment relationship. Moreoibe gap between the two
social security contribution levels is still wide.

Furthermore, the differentiation of employment fraself-employment by
means of the prior specification of tasks and mashaf coordination of working
activities risks being too formal and awkward. Uegmoceedings would be
necessary in order to challenge the classificaasserted by the parties. Setting out
a project, work programme or phase thereof inigato a project work contract
should, in theory, result in less flexibility in mparison to regular employment.
The principal is not able to adjust the relevantkig activity to its contingent
business needs.

On the other hand, some flexibility can be recoupe to the lack of
statutory protections afforded to project workéRather unusually for fixed-term
contractual relationships, they can provide eitlparty with the option of
terminating the contract simply by giving notffeNeedless to say, project workers
have no protection against unfair dismissal, stheg are not employees.

% See, on this point, Tribunale di Milano 21 Jun®&0in Il Lavoro nella Giurisprudenza2008,
1027.

% For the possibility of bringing contrary evidensee Tribunale di Ravenna, 25 October 2005, in
Giustizia Civile 2006, 1605; Tribunale di Torino, 5 April 2005,a4ed in footnote 64; Circular
Letter No. 1/2004, quoted in note 6&yntra Corte d’Appello di Firenze, 29 January 2008, in
Diritto e pratica del lavorg 2008, 2107; Tribunale di Milano, 5 February 200i/Rivista Italiana

di Diritto del Lavorqg 2007, 809; see also Santoro Passarelli (2005).

%7 Section 67 of Decree No. 276/2003; see TribunaRayenna, 25 October 2005, quoted in note
66.
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Moreover, the parties to a project work contractyraéso agree on clauses
likely to strengthen the principal’s strong contted position. For instance, they
could prevent the project worker from being engaggdther principal§®

Lack of business alternatives in a labour marketaratterized by
unemployment, underemployment and high rates dbrinél work (see Isfol,
2008), combined with sole-customer clauses, coakllye lead to the economic
dependence of the project worker on the principal.

The payment they receive for project work may reene the sole source of
income for project workers, which, moreover, may easily be replace¥.Lack of
— or inadequate — unemployment benefits, which ase characteristic of the
ltalian labour market? would foster such economic dependence.

Sole-customer clauses and labour market conditiasconsidered to lead to
the dependency of project workers also by Muehierg@nd Bertolini
(Muehlberger and Bertolini, 2008). They also referthe fact that self-employed
workers are usually highly educated and offer spead skills, since their
contracts are often related to specific projectscokdingly, each project should
increase their firm-specific know-how.

In this case, the principal would also have an ntige to prolong its
relationship with the project worker.

In my view, the high-skilled and specialized chéeaof project work should
not be overestimated. The fact that project workaes usually highly educated
does not automatically imply that they perform hgitilled activities, especially
because — as Muehlberger and Bertolini correctlyeole — “many firms in the
business sector offer jobs to young professionalg on the basis of dependant
self-employment”.

Moreover, most legal rulings on project work coatsafocus on the specificity
of projects rather than on the specialized natdirth® relevant working activity.
For instance, one judgment by the Tribunale di Ganstated, notably, that: a
“project work contract does not necessarily requimighly specialized or
professional activities™

% Section 64 of Decree No. 276/2003. According tdNiiola, Mingo, Bassetti and Sabato (2008),
89 per cent of project workers were working forodesprincipal in 2007. According to Mandrone
(2008), in 2006, 78 per cent of project workersevenrking for a sole principal. The differences
between the data probably stem, in addition todifferent reference years, from the different
research approaches. The first research was basedctal security administration data; the latter
was carried out by means of interviews.

% According to the social security administratioayment received for project work was the sole
source of income for 84 per cent of project worker2007; see Di Nicola, Mingo, Bassetti and
Sabato (2008).

" For an English-language overview of the Italiammployment benefit system, see Liebman and
Del Conte (1999).

" Tribunale di Genova, 7 April 2006. Available attpy/www.fmb.unimore.it
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7.

Economic dependence and the temporary
nature of the working relationship: The
“implicit threat” mechanism

In a situation in which the activities performedthim the framework of
project work are not high-skilled or specializegplacing project workers does not
constitute an insurmountable problem for the ppacti

For the project worker, on the other hand, due lte &bovementioned
economic dependence, it is extremely importantrtdopg their relationship with
the principal as long as possible. Since projeakvig by definition, carried out on
a fixed-term basis, such prolongation may be obkthiprincipally by means of
prorogations or renewals. No limits on these existthe proviso that a need can be
shown either for a prolongation or a new projecgrkwvprogramme or phase
thereof.

In this case, the temporary nature of the contedatelationship is likely to
bolster the principal’s business position in r@atito the project worker, as the
latter’'s main and not easily replaceable source@dme depends on prorogations
or renewals of the project work by the principal.

In such a situation, principals may abuse theiorgfer position, providing
themselves with the flexibility they require, onhotionally impeded by the
existence of a project, work programme or phaseettie

The temporary nature of the relationship — potdgt@ombined with a clause
permitting termination of the project work simply [giving notice —enhances the
implicit threat of not consenting to a prorogationa renewal of the contractual
relationship, should the project worker refuse tjust their working activities,
pursuant to a request from the principal, eitheagseeing to a new project, work
programme or phase thereof or by an unofficial mcation of such activities.

It is true that such practices might expose theggual to the risk of judicial
reclassification of the project worker as an emptyBut such a risk lies in the
future and depends on the worker challenging tbgept work contract.

In that case, the principal could also offer thekeo employment in return for
a general innovative settlement regarding the ptoperk. This would, however,
result in a saving on social security contribution®ther employment-related costs
for the period of the project work.

A number of savings on employment-related costddctwe identified: for
instance, the elimination — or maximal reductionf-sick leave, no unionization
and avoidance of maternity, as well as lower paymém terms of both lower
wages and no payments for overtime, obtained bynmeh the aforementioned
implicit threat not to prolong the contractual tedaship.

The project worker has no incentive either to dassedemand such rights as
they do have, given their need for the prolongatbrnhe contract or an offer of
employment from the principal. Whether the projecirk is genuine or a sham
does not necessarily make any difference. Onligaffroject worker has a realistic
alternative will the mechanism of the implicit tatemisfire. However, due to the
above mentioned features of the Italian labour etaand unemployment benefit
system, this is likely to be the exception.

Moreover, quite apart from the major hindrance poby the lack of a
business alternative in the course of a long legak, project workers can also be
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prevented from challenging either the project worktheir working conditions
before a court by another extra-legal mechanismehareputation.

It has recently been argued that, in particulahwéference to project workers
in the service sector — where most of them worletworking and acquaintances
play an important role in the search for new emmleyt (Muehlberger and
Bertolini, 2008). Pending legal proceedings witl grincipal would not be easy to
conceal and this might hinder the search for neywleyment.

As a consequence, the main risk of reclassificatvonld be from the social
security administration, which is allowed to chaie in court the legal
classifications applied by parties to their workirglationships, since they can
result in the evasion of social security contribn§. In such cases, although the
principal is obliged to pay the difference betwebe relevant social security
contribution amounts, if the judgment goes agatihein, they still benefit from a
working relationship which is as flexible as theptoyment relationship and far
less costly in term of workers’ rights.

Accordingly, firms might have an incentive to haeeourse to project work
contracts as a means of providing themselves vatkibility similar or equal to
that afforded by a permanent employment relatigndhut without the same costs.

We have seen that economic dependence and rejpupddip an important role
in relational contracts, providing leverage withigéhto abuse the incompleteness
of the terms and conditions and to exploit thergjey business position of one of
the parties. By means of such abuse, the stroregéy gan be said to provide itself
with a so-called “hierarchical market relationshig’his kind of relationship has
been found to be a valid alternative to the intiézation of production stages, since
it cuts organization costs, but also makes it fdsgd reduce transaction costs by
means of an extra-legal hierarchy.

In light of what has been said above with regargrgect work contracts, a
similar mechanism can be said to operate here.aHagral elements, such as
reputation and, most notably, economic dependenbeosted by the temporary
nature of the contractual relationship and theteel&implicit threat” — can provide
the principal with a great deal of flexibility, tether with savings on social security
and employment-related costs.

In this respect, the temporary nature of the ptojeark contract is central,
since it sustains the “implicit threat”. Even whanclause allowing unilateral
termination with notice is provided for, it may nplay a decisive role in the
employment relationship, because — especially wthenduration of the project
work contract is not long — the principal may prete wait for the expiry of the
contract than terminate it. No explanation has @ogiven for refusing either a
prorogation or a renewal of a project work contradtereas its termination may, in
theory, be subject to a good faith assessment, dstya of good faith in the
execution of contracts is a general principle afidin contract law?

As a consequence, it could be said that tempo@amyracts provide firms with
flexibility, not only because they allow them toapl the duration of working
relationships as a way of adjusting workforce sizeccordance with contingent
business needs, but also because they provide-legath means of exercising
hierarchical power, even when it is theoreticalhyiled or excluded in legal terms.

2 Section 1375 of the Civil Code.
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As already stated, one of the main functions ofrdn@hy is to provide
flexibility in terms of the possibility to issue aers, control their implementation
and enforce them with disciplinary sanctions. Thads, ultimately, to a reduction
in transaction costs.

It has often been said that in the hierarchicahti@hship par excellence —
namely the permanent employment relationship, inclwremployers enjoy the
maximum degree of hierarchical power — employees paovided with a wide
range of statutory and collective protection, whishintended to counterbalance
that hierarchical power. This could lead to orgahan costs. Accordingly, firms
have an incentive to resort to alternative mean®rgter to avoid such costs,
without renouncing hierarchy.

With regard to project work contracts, as we hasens the temporary nature
of the relationship can substitute an extra-legabflegal hierarchy.

The same can be true also for other temporary woritracts, such as fixed-
term contracts and agency work. In this case, teanpess can both increase the
hierarchical power afforded to employers and usersf and, most notably, reduce
organization costs in terms of savings on employmelated costs.

Even if fixed-term contracts and agency work arey\different, both from
one another and from project work, temporarinegssasmmon feature. This is also
because the number of permanent employment cosnti@tiveen agency workers
and agencies is negligible in Italy.

Looking first at fixed-term contracts, it could b&aid that fixed-term
employees also have an incentive to prolong thedationship with the employer
because of the abovementioned features of theartdlkbour market, namely
inadequate unemployment benefits and high rategaimal work, unemployment
and underemployment.

Such a prolongation can be obtained either thr@uglorogation or a renewal
of the contract. This can result in what, with nelye project work, | have called
the “implicit threat” mechanism: the fixed-term eloyee could renounce, de facto,
most of the rights to which they are entitled.

Therefore, even if the law theoretically provides $ick pay, maternity leave,
working time regulations, union rights and colleetiaction rights, the fixed-term
employee may waive such rights, simply by not eiserg them, in order not to
displease the employer and to try to obtain eithprorogation or a renewal of the
contract’”® They may also accept a lower level in terms ofective bargaining
classifications.

This is likely to result in lower employment-reldteosts for the employer
and, therefore, in reduced organization costs, auiththe need to give up
hierarchical power.

On the contrary, due to the “implicit threat”, tfveed-term employee is likely
to accept duties different from those specifiedh@ contract and even demotion.

3 See, for instance, Chicchi (2003), p. 121, wharepon interviews conducted with fixed-term or

former fixed-term employees, who declare that tweuld not become — or would not have become
— members of trade unions until they become — aralme — permanent employees. Other
employees stated that, in their experience, temponarkers strike less often than permanent
employees or go to work even when they are ilgrither to have their employment prolonged on the
expiry of their contract.
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This provides the employer with de facto hierarahigower similar to or even
greater than the power afforded by a permanent@my@nt contract.

There are many indications that awareness is iagrgaconcerning what |
have called the “implicit threat” with regard taxdid-term contracts. It is sufficient
to quote Directive 1999/70/EC, which sets out aaiim: “to establish a framework
to prevent abuse arising from the use of succesBrad-term employment
contracts or relationships”.

The use of successive fixed-term contracts cartresabuses also because of
the “implicit threat” not to prolong the relationphwith the possible consequences
highlighted above. With regard to Italy, the legisk recently established a
maximum duration for fixed-term relationships, nafly 36 months, including
prorogations and renewals. One other fixed-termtraoh can be entered into,
above this threshold, by notifying the Employmeriti€® or the trade union.
Nonetheless, 36 months is quite sufficient for aperation of the “implicit threat”
mechanism.

During a period of this length, the employer cagua@ unduly extended, de
facto hierarchical power and a reduction in empleghtosts.

Of course, the employee could take legal actionnaggheir employer and, if
successful, would probably be reclassified on anpeent basis. However, this is
unlikely as long as the employee has hopes of maueent job offer. Moreover, the
possible length of the proceedings and reputatgsues could discourage the
employee from taking their employer to court. Ander if the employee is
reclassified on a permanent basis, the employel still have enjoyed the
abovementioned benefits arising from the “implitireat” mechanism for the
period of the fixed contract.

As a consequence, it could be said that employave lan incentive to hire
fixed-term employees and to use the “implicit thitéa strengthen their contractual
position and to reduce costs without renouncingir th@erarchical work
organization. This applies in particular to emplsysubject to reinstatement in
case of unfair dismissal. Even if termination dix@d-term employment contract
is more difficult during the duration of the cordtawhen it expires the decision
not to prolong it cannot be challenged, unlesstarsa is proved. In contrast, the
dismissal of a permanent employee can always bdenbgad, at the risk of
reinstatement, where it applies.

With regard to project work contracts, | have maimed that the possibility of
terminating the contract is far less important foncipals than its temporariness.
The same could be said with regard to the pogsibli dismissing a fixed-term
employee, when the temporary nature of the relakignis taken into account.

Similar considerations apply with regard to agewcykers. As | have stated,
the vast bulk of agency workers are employed byatfency on a fixed-term basis.
Moreover, no limits on the renewal of such consaqgiply in this case.

An agency work contract can be seen as an opptytimobtain a permanent
position within the user firm.

Moreover, it may be that the duration of the emplent contract with the
agency is linked to the duration of the labour symontract between the agency
and the user firm (as already mentioned, since Zd@h contracts can only be
entered into on a fixed-term basis). As a consecgiehe end of the labour supply
contract would directly affect the agency workeritagrould cause them to lose
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their job. In such a situation, they would have theentive to try to obtain
permanent employment within the user firm.

Therefore, due to the temporariness of the comirabie “implicit threat”
mechanism could operate also in this case. Indlaionship between the agency
worker and the user firm, the “implicit threat” wduwbe that of not being offered
employment by the user firm at the end of the lalsupply contract, or on the
expiry of their employment with the agency. As asequence, the agency worker
could be induced to waive some of their rightshsas sick pay, maternity leave
and union and collective action rights in an endeavto obtain permanent
employment at the user firm.

The imposition of changes in duties or demotions kss probable, in
comparison to fixed-term employment, as duties tasils must be specified in the
labour supply contract and are likely to be momitbby the agency, since abuses
of agency work can entail criminal liability and yniae proved more easily.

Nonetheless, employers can still benefit from mingeductions in
employment-related costs in term of the agency wetsk renunciation of
fundamental rights, ultimately leading to a redoctof organization costs, again
without any need to renounce hierarchy and relegddctions in transaction costs.

Moreover, the limits on hierarchical power and ftglty imposed by the user
firm’s inability to exercise disciplinary power dutly over agency workers lose
importance when the agency worker has an incentvéo displease the user firm.
As a result, the user firm may also benefit fromability to enforce orders and
directives.

In addition to the one operating between the user &nd the agency worker,
the “implicit threat” mechanism operates also bemvéhe worker and the agency.
This is because the agency worker cannot be surebtdining permanent
employment with the user firm. As a consequence wbrker has to maintain the
possibility of prolonging their employment contragith the agency. For the
agency, this is likely to result in more committegency workers and, therefore,
better service for its customers.

In the case of agency work, too, then, the tempanature of the relationship
may reduce both transaction costs and organizatets, ultimately reducing the
abovementioned trade-off to a considerable extent.

Since the circumvention or reduction of this tradieis also one of the main
effects of “hierarchical market relationships” betm firms, a number of
observations can be made in this connection.

First, “hierarchical market relationships” are oftdbased on the use of
relational contracts, especially when asymmetridadsyncratic investments and
sole-customer suppliers are involved. The inconepless of the contract is
essential in these cases, since it allows the g#roparty in the relationship to “fill
in the blanks” and specify terms and conditions agtrunilaterally, without the
need to negotiate with the weaker party. This mlesihierarchy and flexibility
and, at the same time, makes it possible to avwediriternalization of business
activities and the related organization costs.

To some extent, recourse to temporary work cordgraotild also be said to
give rise to “hierarchical market relationshipshce it makes possible a reduction
or circumvention of the organization costs aridirggn employment. This happens
without the need to renounce hierarchy, thank&i¢o‘implicit threat” mechanism.
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Furthermore, temporary work contracts may also lkendéle internalization of
working activities without the need to internalitee relevant workers, as the
temporary nature of the relationship makes it fmsgp end the relationship easily,
simply by awaiting its expiry.

Moreover, temporariness could be said to be a apkicid of incompleteness,
as it allows one of the parties — through proragetior renewals of the relationship
— to specify, from time to time, the quantity oétbther party’s supply: in this case,
the supply of working activities. In this sensemay be asserted that temporary
work contracts are a type of relational contracbrdbver, extra-legal mechanisms,
such as economic dependence and reputation, operatsimilar manner to other
relational contracts.

8. Conclusions

| started by declaring that, under the Post-Fordigttem, firms look for
flexibility: mainly the possibility to adapt prodticn rapidly to contingent business
needs. | have maintained that the internalizatioactivities and permanent direct
employment affords flexibility through hierarchys the latter leads to a reduction
of transaction costs. However, | have also showvat, tander the Post-Fordist
system, firms resort to a much greater extent ttscaucing and to working
relationships which differ significantly from diregpermanent employment. One
possible reason for this is related to organizatiosts.

Together with transaction costs, such costs forntragle-off. We have
suggested that firms try to find an alternative hbav the market and the
internalization of activities — and, therefore, tthihey try to obtain flexibility
through reduced organization costs — by means oatwhe have called
“hierarchical market relationships”.

Therefore, the growing emphasis on flexibility ahé increasing recourse to
outsourcing, typical of Post-Fordism, can be rededcin terms of “hierarchical
market relationships”.

One of the most important characteristics of “hieécal market
relationships” is the fact that they are governedinty through extra-legal
mechanisms, such as reputation and, most notatipoenic dependence.

Such extra-legal mechanisms have been found tatgpatso with regard to
relationships between individuals and firms. Foe ffurposes of this paper, we
have analysed them in connection with temporarykwaamtracts in Italy: fixed-
term employment, agency work and project work cmts.

| have suggested that the abovementioned extra#egehanisms have found
good leverage in the temporary nature of the cotueh relationship by means of
an “implicit threat”, wielded by the employer (imding labour supply agencies),
the user firm or the principal.

This “implicit threat” consists, ultimately, of aefusal to prolong the
contractual relationship or to offer permanent eyiplent. In a country such as
Italy, characterized by both inadequate unemploynbemefits and high rates of
informal work, unemployment and underemploymenthbeconomic dependence
and lack of working alternatives are very significaendering the “implicit threat”
particularly menacing and effective.
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The brief outline of the permanent employment refeghip in Italy presented
here has shown that the law affords it a high degfdlexibility, notably in terms
of greatly extended hierarchical power. The lawptes considerable protection to
employees as a counterbalance to such power. Fareeive this protection in
terms of organization costs.

This ultimately results in a trade-off between thexibility afforded by
hierarchy and the related organization costs. Am@sequence, firms have the
incentive to try to cut such organization costshwitt renouncing hierarchy and
flexibility.

Since the largest degree of legal hierarchy is idem/ by the permanent
employment contract — as | have maintained — filage to seek out extra-legal
mechanisms which favour hierarchy and flexibility.

Such extra-legal mechanisms can be found, for ebgnmp reputation and
economic dependence. The temporary nature of wgrkatationships tends to
strengthen them by means of the “implicit threag€amanism.

Exposed to such an “implicit threat”, workers engggnder temporary work
contracts are induced to renounce a number of fuaedtal rights. This ultimately
allows firms both to obtain de facto extra-legarrchical power, similar to or, in
some cases, greater than the power characteriktec germanent employment
contract and to benefit from employment-relatedtsaghich, globally, are far
lower than those characteristic of permanent cotgra

It is also not the case that employers, in gendrae an incentive to hire
workers engaged under a temporary work contraet permanent basis, once they
have acquired sufficient skills and expertise, saat to lose their services. This
applies only to high-skilled jobs.

New research shows that, instead, the proportidiowefskilled jobs — which
have a high replacement rate — has been increasiitgly (Cavallaro and Palma,
2008).

Moreover, some statistics with regard to fixed-teemployees in the most
developed Italian region, Lombardy, show that thék froughly 70 per cent) of
them are employed in low-skilled or routine workcEdrnero, 2006: 74-75).

A survey by the ltalian Ministry of Labour on dendafor agency workers on
the part of user firms reports that only 23 pertadrsuch a demand is for skilled
workers (European Foundation for the ImprovementLofing and Working
Conditions, 2006).

The replaceability of these workers renders thepfioit threat” easier to
effect. Firms have no reason to give up temporasykveontracts if they are not
fully satisfied with the low-skilled and unspecifibaracter of such activities, since
they benefit so much from such worker’s implicitivea of their employment
rights.

The same applies also to project work contractsonty sham ones but also
genuine ones, since — as we have shown — projedt does not necessarily
involve high-skilled or specialized activities.

Firms might, on the contrary, have more of an itigerto engage high-skilled
workers on a permanent basis in order to ensuie [tyalty. On this basis, there
would seem to be little point in improving theirmployability”, which would
serve, among other things, to bolster their likadith of finding a new job with a
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competitor. That being the case, the stress on f@rapility” is likely to shift: it
could be argued that employer practices which tesulthe enhancement of
“employability” are rather the outcome of just-ime production and related, less
bureaucratized work organization rather than dediteebusiness policy.

It goes without saying that the abovementioned idemnations are, by no
means, intended to provide a comprehensive deseriff reality. Not every
recourse to a temporary work contract is malignlgtigated. However, the
incentives and disincentives described do offeroasiple explanation of the
increasing use of non-standard forms of employmamd, in particular, of
temporary work contracts by Post-Fordist businegarazations.
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