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More and more attention is paying - also by Italian labour judges - to unwanted conduct of a 

sexual nature at work.   Sexual harassment is sex discrimination because the gender of the recipient is 
the determining factor in who is harassed. 
 

Although there’s no legal notion of sexual harassment in Italian law system, the model fact 
situation is generally well known by our jurisprudence both in civil and in criminal sector. 
 

The main statutory law references regarding the issue are: 
 
1) Constitution of the Italian Republic: 
 

Art.2: “The Republic recognises and guarantees the inviolable rights of man, as an 
individual, and the social groups where he expresses his personality...” 

 
Art.3:  “All citizens have equal social dignity and are equal before the law, without distinction 

of sex, race, language, religion, political opinions, personal and social conditions.   It 
is the duty of the Republic to remove those obstacles of an economic and social nature 
which really limiting the freedom and equality of citizens, impede the full 
development of the human person and the effective participation of all workers in the 
political, economic and social organisation of the country. 

 
Art.37:  “Working women have the same rights and, for equal work, the same wages as 

working men.  Working conditions must allow women to carry out their essential role 
in the family...” 

 
2) Criminal code: 
 

Art.527:  Obscene conducts 
 

Art.660:  Molestation, or disturb of the people 
 
3) Civil code: 
 

Art. 2087:  (Employer’s liability on the physical and psychological integrity of employees):  it 
is important to point out that since sexual harassment often entails the abuse of power, 
employers have a responsibility for the measures of the authority they delegate 

 
4) Legge 20.5.1970 (Statuto dei lavoratori) art.15:   It’s null and avoid every act or 
agreement made for sex discrimination purpose 

 
 

5)  Legge 9.12.1977, n. 903: art.1:  Every sex discrimination in access to work is 
forbidden independently from the conditions of the engagement or recruitment 



 
5)  Legge 15.2.1996, n. 66 (on the sexual violence) 

 
In addition to the statutory laws, some codes of practice, contained in collective agreements 

dealing with sexual harassment (e.g. contratto Elettrolux)   
 

Our Judges take also in account that, since 1992 the Code of Practice on measures to combat 
sexual harassment, issued by the EEC Commission recommends member States to take action to 
promote awareness that conduct of a sexual nature, or other conduct based on sex affecting the dignity 
of people at work, including conduct of superiors and colleagues, is unacceptable and that such a 
conduct may, in certain circumstances, be contrary to the principle of equal treatment within the 
meaning of the art.3, 4 e 5 of the directive of 1976 
 

According whit our jurisprudence, it’s the case of sexual harassment at the workplace when: 
 

a)  such a conduct (of an employer, or of an employee, or of a third person) is unwanted, 
  unreasonable and offensive to the recipient; 

 
b)  a person’s rejection of, or submission to, such conduct on the part of employers or 

workers (including superiors or colleagues) is used explicitly or implicitly as a basis 
for a decision which affects that person’s access to vocational training, access to 
employment, continued employment, promotion, salary or any other employment 
decisions; 
and/or: 

c)  such conduct creates an intimidating hostile and humiliating work environment for the 
recipient. 

 
According to our jurisprudence, sexual harassment can be also considered like a discriminatory 

conduct  (see, in the same sense, the Proposal of the modification of the directive n.76/297 (COM 
2000,334 def del 7.6.2000):  the abuse for sexual reason may represent one form of the sex 
discrimination, because "the essential factor is determined by the gender of the recipient" 
 

Sexual harassment, as violation of worker’s personal freedom right can be seen under different 
point of view:   
 

a)  like “sexual extortion”  - when it prejudices the access to job, or the equality of 
treatment during the work, or the equality in job’s opportunity. 

 
b)  like environmental harassment (see art.1 EEC Recommendation 1991):  such conduct 

creates an intimidating hostile or humiliating work environment for the recipient. 
 

Regarding the proof of harassment is it business as usual: actori incumbit probatio) but 
normally there are probation allowances in favor of the injured employees:  it has to be underlined that, 
according to our procedure system, the labour judge has normally wider investigation (ex officio) 
power than the ordinary civil judges.  
 
 
Cases law: 
 

The employer must prevent and punish any hostile or offensive conduct taken by an employee 
at work area:  such conducts can prejudice the health or the serenity of the employees and for this 
reason the dismissal of the guilty employee is completely lawful, even if that conduct is not provided 
for the code of practice effecting in the undertaking (see: Cass., 18.4.2000,. n. 5049); Cass.,9.8.1996, 
n. 7370; Cass., 27.6.1998, n. 6382; Cass., 2.12.1996, n.10752) 



 
In application of art. 2087 c.c., Trib. Milano, 9.5.1998  (in Or.giur.lav., 1998, 345) stated the 

liability of the employer who - in spite of clear information about some harassment or abusive conducts 
in his undertaking B doesn’t make any intervention for protecting the injured employee. 
 
 
 

 
 
 
 
 


