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1 CONCEPT: THE SUBSTANTIVE NOTION OF AAAASEXUAL HARASSEMENT@@@@ 
 
 
1.1 In your country is there a recognised concept of Asexual harassment@? 
 

Yes          
 
1.2 If so, since when has this existed? 

 
Since the late 1970's  

 

1.3 Is there in your country a  legal definition for the notion of Asexual harassment@? 

 

In a sense        

 

1.4  If so, is that definition provided by statute, and/or through case-law development, and/or by 

reference to a relevant definition existing elsewhere (e.g. in a European Union or other international 

instrument)?  

 

The definition is not included in Danish law texts.  However, the legislative history for the 

Danish equal treatment legislation refer to the underlying EU rules.  Hence judicial decisions in this 

field are based on these rules 

 

1.5 Please state what is that definition:  

 

Unwanted behaviour of a sexual nature that violates the dignity of women and men. 
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1.6 In your country is there any supplementary/complementary guidance as to what constitutes Asexual 

harassment (e.g. A Code of Practice or other guidance on dignity at work)? 

 

YES  

 

1.7  If so, what is the nature of that supplementary/complementary guidance?  

 

In a supplement to their co-operation agreement, the Danish Employers= Confederation and 

law texts.  However, the legislative history for the Danish equal treatment legislation refer to the underlying EU 

rules.  Hence judicial decisions in this field are based on these rules. 

 

1.8 Are there any circumstances where Asexual harassment@ is (or could be) regarded as a matter falling 

within the regulation of health and safety at work in your country? 

 

Hardly. 

 

2. CAUSE OF ACTION AND PROCEEDINGS IN RESPECT OF AAAASEXUAL HARASSMENT@@@@ 

 

2.1 In your country is it possible to bring proceedings before a court (a labour court or any other judicial 

instance) in respect of alleged employment-related Asexual harassment@? 

 

Yes 

 

2.2 Do proceedings in respect of Asexual harassment@ stand as a cause of action in its own right, or do such 

proceedings fall within a broader category of dispute (e.g. in the guise of Asex discrimination@)? 

 In many respects, these cases are similar to other cases regarding failure to comply with the equal 

treatment legislation. 

 

2.3 Does there exist in your country any Aparallel@ or comparable form of action (e.g. a cause of action in 

respect of Aracial harassment@)? 

 

Yes, pursuant to the Danish Criminal Code and the Danish Racial Discrimination Act. 
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2.4 Is there any significant difference in respect of the relevant cause of action or the procedures 

involved if the alleged harasser is a Apublic@ body, as opposed to a private individual or body@ 

 

NO  

 

2.5 If so, what will be the applicable situation in relation to each of those?  

 

- 

 

2.6 Against whom can an action be taken in relation to alleged employment-related Asexual 

 harassment@? 

 

Cases under the Danish Equal Treatment Act must be addressed to the employer.  An 

employer harassing a fellow employee may be punished or be ordered to pay damages. 

 

2.7 If action can be taken against the employer of an alleged harasser, please indicate in what 

circumstances that will be possible? 

 

In case the employer has sexually harassed an employee or has failed to provide adequate 

protection to employees against sexual harassment by fellow employees, customers, etc. 

 

2.8 Who is formally entitled to bring such an action? 

 

The harassee himself or herself to the extent that the case also involved failure to comply 

with collective agreements corresponding to the Equal Treatment Act and tried by his or her 

organisation in the industrial system; or to the extent that the case is deemed by the 

prosecution to involve a punishable offence. 

 

2.9 If a body other than an alleged victim of alleged employment-related Asexual harassment@ (e.g. an 

Aequality commission@, an Aombudsman@, or similar) is entitled to bring such an action, please indicate in 



what circumstances this will be permitted: 

 

Please see above. 
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2.10 Is public legal aid, advice, or other assistance available to a party who wishes to bring an 
action in relation to alleged employment-related Asexual harassment@? 
 

Harassees may apply for free legal aid.  Cases may be brought before the Gender Equality 
Board (a public body chaired by a judge) free of charge and it is free to have the prosecution 
institute proceedings.  
 
 
2.11 If so, what is the nature of that legal aid, advice, or other assistance, and in what 
circumstances will it be available? 
 

 
Free legal aid is granted where the chief administrative authority believes the harassee to have 

reasonable cause to bring a legal action, while at the same time satisfying certain financial conditions. 

 

3. DISPUTE RESOLUTION FORUM AND STRUCTURES 

 

3.1 In what forum can an action be brought in your country relating to alleged employment-related 

Asexual harassment@? 

 

Cases may be brought before the ordinary cours of law or the Gender Equality Board and - in 

so far as collective agreements have also been violated - before various industrial bodies or the 

Industrial Tribunal. 

 

3.2 Where relevant, in what forum can an action be brought in your country relating to alleged non-

employment-related Asexual harassment@? 

 

Cases may be brought before the ordinary courts of law. 
 

3.3 Who will adjudicate on a complaint relating to alleged employment-related Asexual harassment@? 

 



Cases brought before the ordinary court of first instance are heard by a single judge, possible 

supplemented by two so-called Alay assessors@, i.e. lay judges selected by the local councils on the merit of 

their general societal commitment. 

 

 



One judge and two other lawyers well versed in equal rights and industrial relations sitd on the 

Gender Equality Board. 

 

Cases brought before industrial bodies are usually heard by one judge and four lay judges selected 

by employers= and employees= organization, respectively. 

 

Cases brought before the Industrial Tribunal are hard either by one judge alone or by one judge 

and six lay judges appointed on the recommendation of emplyoers0 and employees= organizations 

respectively. 

 

3.4 Is any particular experience or qualification required of those who will adjudicate on a complaint 

relating to alleged employment-related Asexual harassment@? 

 

NO 

 

3.5 If so, what is the nature of that requisite experience or qualification? 

C 

 

3.6 Is any special training provided for those who will adjudicate on a complaint relating to alleged 

employment-related Asexual harassment@? 

 

NO 

 

3.7 If so, what is the nature of that training? 

 

___ 

 

4. PROCEDURE IN RELATION TO EVIDENCE AND THE ADJUDICATION OF 

COMPLAINTS OF EMPLOYMENT-RELATED AAAASEXUAL HARASSMENT@@@@ 

 

4.1 In relation to the procedures which are adopted during the course of adjudicating upon a complaint 

of alleged employment related Asexual harassment@, are there in your country any special rules relating to: 

 

4.1.1 Anonymity of any or all of the parties?       NO  
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4.1.2 Hearing some or all of the evidence in camera?       

 

NO 

 

4.1.3 Placing restrictions upon the freedom of the Press to report such proceedings? 

 

Certain bodies conduct hearings in camera and publish their decisions in anonymous 

form only.  The ordinary court of law may decide to hear a case in camera or to issue an injunction against 

publishing the names of the parties involved should such publications lead to unnecessary harassment. 

 

4.1.4 The manner in which cross-examination (or questioning in general) of an alleged  Avictim@ can 

take place (e.g. reflecting criminal procedure rules for sexual offenses)? 

 

No, not apart from the ordinary requirement that the examination or questioning should relate to 

relevant issues and be conducted in a reasonable manner, giving due consideration to the person in question. 

 

4.2 In terms of making out a case, what elements does a party who complains of employment-related 

Asexual harassment@ in your country have to establish? 

 

Under the wording of the Danish Equal Treatment Act, it is decisive whether the employer has 

treated his employees equally as far as working conditions are concerned.  Reference is otherwise made to 

the comments under 1.4 and 1.78. 

 

4.3 What is the standard of proof required in such cases (e.g. shown Aon a balance of probabilities@, 

etc.)? 

 

In criminal cases, the prosecution must prove beyond a reasonable doubt that the defendant is guilty as 

charged. 

 

In other cases the standard of proof is less stringent.  Under any and all circumstances it is assumed, 

however, that - based upon a specific assessment - the person involved has on a preponderance of probabilities 

been sexually harassed in his or her workplace. 
4.4 What are the rules in your country concerning the burden of proof in such cases? 

 



As far as criminal cases care concerned, please refer to the comments above. 

 

Under the Danish Equal Treatment Act, the burden of proof is shared between the parties.  This means 

that the plaintiff must establish issues of fact which give reason to assume that the principle of equal treatment 

has been contravened.  Where this is the case, the employers mus prove the sexual harassment was not 

involved. 

 

4.5 Is this consistent with the normal rules in your country concerning the burden of proof in civil 

cases?    

 

No, the starting point otherwise being that the burden of proof lies exclusively with the person 

claiming that something unusual has occurred. 

 

 

4.6 Is there any right in your country for a witness or a party to refuse to answer a question during the 

course of proceedings relating to alleged employment-related Asexual harassment@ on the ground that the 

answer given might be self-incriminating in respect of a criminal offense? 

 

Yes, in civil action a party has the right to remain silent.  Where a party does remain silent, this 

may prejudice him or her in the assessment of evidence. For instance, witnesses may invoke the privilege 

against self-incrimination in case they would be liable to punishment or loss of welfare. 

 

4.7 Do witnesses in proceedings relating to alleged employment Arelated sexual harassment@ give evidence 

under oath? 

 

In Danish courts, the parties and witnesses are under an obligation to answer the questions asked in so 

far as they are able to do so, and they must speak the truth. Prior to giving evidence, they are notified 

accordingly and they are informed that it is a punishable 

 

 

4.8 Is this consistent with the normal situation for witnesses giving evidence in civil proceedings in your 

country? 

Yes  
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4.9 Will any aspect of evidence be excluded in proceedings relating to alleged employment-related 

Asexual harassment@ (e.g. the sexual history of the alleged Avictim@, or instances of previous allegations 

made against the alleged harasser)?  

         YES 

 

4.10 If so, what rules apply here? 

 

Generally, production of evidence with regard to the alleged harassee=s sexual history will not be 

admitted.  This must often be assumed to be the case also as far as previous allegations against the alleged 

harasser are concerned.  However, questions a to whether the alleged harasser has been convicted of 

relevant offences may, in the circumstances, be admitted and will be answered in writing. 

 

4.11 If there has been a criminal (e.g. by the police) or other investigation into the circumstances under 

adjudication in proceedings relating to alleged employment-related Asexual harassment@, will statements or 

other evidence obtained in the course of that investigation be admissible in relation to the alleged 

employment-related Asexual harassment@ proceedings? 

 

YES 

 

4.12 If so, under what conditions will such evidence be admitted? 

 

If the information related to the same case and it is otherwise considered reasonable to allow the 

material to be submitted.  This will hardly be the case where the police investigation has prompted the 

prosecution to dismiss the criminal case. 
 

4.13 Will a failure by the employer of an alleged harasser to observe any Aguidance@ or ACode of 

Practice@ provisions on dignity at work be taken into account during the course of adjudicating in 

proceedings relating to alleged employment-related Asexual harassment@? 

 

YES  



 

4.14 If so, in what way will this come about, and what might be the consequences of such non-

observance? 

 

It will form part of the court=s deliberations, albeit without being decisive of the actual assessment 

of the evidence. 

  

  

  

  

 

5.     ADJUDICATION, REMEDIES AND CONSEQUENTIAL MATTERS 

 

5.1 In your country will the judgement/decision in relation to proceedings concerning alleged 

employment-related Asexual harassment@ be given with a full statement of the reasons underlying the 

outcome of those proceedings?     

 

No, not always.  

 

5.2 Is this consistent with the normal situation for judgments/decisions in civil proceedings in your 

country? 

 

YES    

 

5.3 In your country will the judgement/decision in relation to proceedings concerning alleged 

employment-related Asexual harassment@ be made public? 

 

No, only occasionally.       

 

5.4 If so, will the whole of the judgment/decision be made public, or may portions of it not be made 

available (e.g. the names of parties)? 

 

 

5.5 What remedies are available to a successful party who has complained of employment-related 

Asexual harassment@? 



 
a) According to article 180.1 Procedural Labour Act 1995, relating to proceedings for the 

guarantee of fundamental rights and freedoms: the judgement will order the immediate 

cessation of the conduct involving sexual harassment, the restoration of the victim=s labour 

rights, and the provision of reparation for the consequences of the conduct, including the 

appropriate award. In fact, the victim will be awarded compensation for negative 

consequences (economic loss and injury to feelings) arising out of sexual harassment. It is for 

the victim to provide figures or arguments to enable the court to quantify the compensation 

for damages.  
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2) In relation to proceedings in case of dismissal, articles 55.6 Workers= Statute 1995 and 

113 Procedural Labour Act 1995, establish that the judgement will state that the dismissal 

is null and void, declaring the employee=s reinstatement with back-pay from the date of 

dismissal up to the reinstatement moment. In addition to this, recent Supreme Court 

(Social Chamber) Decision of 12 June 2001 has awarded compensation provided by the 

above-mentioned article 180.1 PLA. 

 
 
5.6 In addition to Adirect@ remedies for a successful party in such proceedings, is it possible for the 
adjudicating body to make Arecommendations@ or similar (e.g. to bring about an investigation  into, or 
monitoring of, an employer=s practices)? 
 

NO 
 
5.7 If so, what is the potential scope of any such Arecommendations@ (or the like)? 
 

 
 
5.8 Is there a recognized cause of action in your country for Avictimization@ in relation to a person who 
has brought a complaint concerning, assisted a person who has made a complaint, or been involved with 
proceedings concerning alleged employment-related Asexual harassment? 
 

 

No, there is not a special action against victimization as such, but general proceedings against 

dismissal or for the protection of fundamental rights and freedoms referred to previously, which apply with 

respect to any infringement of those rights, including the fundamental right to an effective judicial protection, 

embodied by art. 24.1 Spanish Constitution 1978.  



 
5.9 If so, what conditions must be satisfied in order to succeed in a claim alleging such 
Avictimization@? 
 
5.10 What remedies are available to a successful party who has complained of Avictimization@ relating 
to alleged employment-related Asexual harassment@? 
 
5.11 Is it possible in your country to appeal against a judgment/decision in proceedings relating to 
alleged employment-related Asexual harassment@ or alleged Avictimization@ arising out of any such 
allegation? 

Yes 
 
5.12 If so, to whom does any such appeal lie, and on what grounds can such an appeal be made? 
 

 
Decisions reached in the lowest instance by ASocial Judge@ in adjudicating those issues, can be 

further reviewed by its regional High Court of Justice by means of the so-called appeal Ain supplication@. 

The appeal must be based on points of law (the infringement of legislation and case-law precedent Bi.e. 

two or more Supreme Court Decisions in the same sense- relating to procedural rules as well as substantive 

law). As a general rule the High Court will not hear Ain supplication@ questions of fact, except for appeals 

based upon error of fact which can be inferred from evidences given in instance by means of documents or 

expert witness. 

 

5.13 Is it possible in your country for a party who has brought proceedings relating to alleged 
employment-related Asexual harassment@ or alleged Avictimization@ to be open to litigation in 
respect of (e.g.) defamation, perjury, or the like? 
 

Yes 
 
 
5.14 If so, in what circumstances might this arise? 
 

When the judicial decision rejected the whole claim of the alleged victim. 

 

6. SUPPLEMENTARY 

 

6.1 Please indicate your (personal) impression of the extent to which the notion of Asexual harassment@ 

in your country depends upon the subjective response of the alleged Avictim@ and to what extent it has 

proved possible in your country to develop objective criteria for identifying action of circumstances  which 

can be said to amount to Asexual harassment@ 

 

Labour Courts and Constitutional Court have stated that it is not enough that the recipient 

senses a proposal as sexual: it is necessary that the proposal is objectively of nature sexual. As to the 

requirement of rejection, that is to say, that the proposal is unacceptable or unwanted, it has to be 

referred to the particular victim, since the degree of humiliation or offence depends on each person. 

So that, it is for the recipient to determine what behaviour is acceptable or offensive.  



 

6.2 Please provide any available data relating to statistics for cases involving allegations of 

employment-related Asexual harassment@ in your country. 

 

Unfortunately we could not obtain those data. 

 

6.3 Please furnish a copy of any legislative provisions in your country which deal specifically with the 

phenomenon of Asexual harassment@.  

 

Those provisions are basically article 4.2.e) Workers= Statute 1995 (file attached as ET.doc), 

article 8.13 Social Offences and Sanctions Act 2000 (attached as LISOS.doc), and article 184 

Criminal Code (attached as CP.doc). In order to understand Spanish Law on this matter we thought 

helpful the Constitutional Court Decision no. 224/1999, of 13 December (also attached as TC.doc).  
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6.4 Please furnish a copy of any Aguidance@ or ACode of Practice@ in relation to dignity at work which 

touch upon the phenomenon of Asexual harassment@.  

 

As said before, there are not any of them in Spain. However, some collective agreements refer 

expressly to European Codes of Practice or contain interesting provisions on this matter. E.g. Special 

Disposition of Collective Agreement for Textile and Confection Industry (attached as Textile.doc), 

and Clause 60 of the XIII Collective Agreement for RENFE (railway company), (attached as 

Renfe.doc)]. 

 

6.5 Is there in your country any experience in the use of Aalternative dispute resolution@ mechanisms in 

relation to circumstances in which allegations of employment-related Asexual harassment@ have been made? 

NO 

 

6.6 If so, please indicate the nature of the Aalternative dispute resolution@ mechanism(s) and give a 

brief description of its (their) operation: 

 

 

 

6.7 Have there been developments in your country in the direction of applying any of the provisions 

dealt with in this questionnaire to alleged Asame sex@ harassment? 

 



NO 

 

 

6.8 If so, please indicate how these developments have progressed to date:  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


