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1 Labour Court Judges and Social Policy 
 
Preliminary note: 
 
1) Spanish Labour Judges hear issues on Labour Law (in a broad sense: including collective 
disputes submitted to labour courts concerning the interpretation or application of law, but 
not creation of it);  
2) Spanish Judges are in the scope of continental law system: they interpret and apply law, 
i.e. legislation and collective agreements which are legally binding and enforceable. 
 
 
a) In what areas do judgments of your or other courts in your country pertain to 

social policy by either implementing or creating policies? 
 
 Possible areas:        Yes            No 
 

- freedom of association      ¨  ¨ 
 

- collective bargaining      ¨  ¨ 
 
- strikes        ¨  ¨ 
 

 - prevention of collective conflicts    ¨  ¨ 
 
 - equality at the work place     ¨  ¨ 
 
 - the definition of “employee”     ¨  ¨ 
 

- the definition of who is the “employer” of people    ¨  ¨ 
  performing certain types of work 
 

- the application of labour law to irregular,   ¨  ¨ 
  disguised, or ambiguous working relationships 
 

- education or occupational training      ¨  ¨ 
 
- freedom of occupation and non-competition clauses   ¨  ¨ 
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 - work safety             ¨  ¨ 
 

- protection of vulnerable groups (such as unskilled  ¨  ¨ 
  people, foreign workers, disabled people, etc). 
 

– other (please describe) 
 
The answer in general for areas mentioned in question 1.a) is affirmative. However, more 
areas must be added, e.g: Social Security, including unemployment; Social Assistance, work 
through Employment Agencies... 
 
 
 
 
 
 
b) What has been, in general, the contribution of the labour courts in your country 

to the development of social policy? (Please see under (c) before answering 
this.) 

 
Interpretation and application of social legislation in the light of Spanish Constitution of 
1978. In this sense, one of the most important functions of Labour Courts is to determine the 
“constitutionality”, or compatibility with Spanish Constitution, of pre-constitutional stage 
Acts and statutory instruments. 
 
In addition it is worth noting some judicial constructions, e.g.: the dismissal “null and void”, 
involving the mandatory reinstatement of employee whose fundamental rights were 
infringed; “flexibilisation” of those requirements to access to Social Security benefits; 
identification of real employer through the doctrine “lifting the veil”... 
 
 
c) Relating specifically to freedom of association, what has been the labour 

courts’ role in developing and/or implementing your country’s social policy? 
 
The Courts, in particular of Constitutional Court and Supreme Court (Social Chamber), have 
played a decisive role in promoting and developing of freedom of association. Thus, they 
have extended the scope of workers’ freedom of association, as embodied by article 28.1 of 
Spanish Constitution; have elaborated the criteria about its infringement consequences, and 
identified acts, agreements and practices which involve a discrimination on grounds of trade 
union membership, etc. 
 
 
d) Describe briefly some labour court judgments which have implemented or 

determined social policy; if possible, relating to freedom of association, 
including the protection or encouragement of trade unions and collective 
agreements. 

 
When analysing the compatibility of a pre-constitutional Royal Decree 17/1977, concerning 
the right to strike, with the article 28.2 Spanish Constitution 1978 which enacts the 
fundamental right to strike, the important Decision of Constitutional Court 11/1981 of 8 
April, has delimited the scope of fundamental right to strike. Other Decisions of 
Constitutional and Supreme Courts have dealt with the faculties and rights of most 
representative trade unions (those who have obtained a higher percentage of all worker 
representatives elected by employees at undertakings); have also extended the rights of 
freedom of association to worker representatives elected by employees at undertakings 
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(Works councils or the germane equivalent “betriebsrat”); admission of the so-called 
collective agreements “de franja” or for a certain profession (aviation pilots, train drivers...), 
etc. 
 
 
e) Have there been instances in which labour court decisions relating to social 

policy have been incorporated into statutes, changed by statutes, or adopted 
by the general courts? 

 
On the one hand, labour court decisions relating to social policy are usually incorporated into 
statutes, but on the other hand the Parliament (making use of an Act which is approved at the 
end of every year, the so-called “Accompaniment Act” since it accompanies the annual 
National Budget Act), excludes or rejects certain criteria which considers unacceptable. For 
instance, the nature of the relationship of haulage contractor who is owner of the vehicle 
relationship: it was firstly deemed as a contract of employment, but an Accompaniment Act 
(The Act 42/1994) excluded expressly this group from the scope of Employment Law. In 
other case, the solutions reached by Spanish labour courts in order to calculate Social 
Security (invalidity, retirement) benefits of migrant workers, have been rectified “in peius” 
by the European Court of Justice.  
 
 
f) Is there a connection between social policy and social justice in labour court 

judgments? Please explain. 
 
“Social justice” is what legislator defines. But courts apply criteria of “equity”, in particular 
with respect to Social Security issues, in order to guarantee the protection of worker and 
his/her families, in cases of difficult resolution.  
 
 
 
2 Labour Court Judges and Access to Justice 
 
a)  What has been the contribution of the labour courts in your country to 

effectively ensuring the appearance before the judge on truly equal terms for 
all parties involved? To what extent is this contribution related to aspects such 
as cost (for instance, exemption from certain court costs for the financially 
weaker party); the possibility for workers to receive professional assistance by 
a lawyer or to be represented by other experts (for free?); the possibility for 
trade unions to appear in court (on their own behalf, as representatives of their 
members, and under what conditions if any); and the burden of proof? 

 
This question must be examined in the context of Spanish law. The Accidents at Work Act of 
1990 stated the creation of special labour courts to address with celerity and efficacy 
workers’ claims, given that they constitut e a needy social class (“lumpen proletariat”). 
Constitutional Court have underlined that labour proceeding is explained and justified by the 
presence in it of a weaker party, the worker. This circumstance has the following 
consequences: the adjudication of social justice has been and will be free: 
The worker has the right to free professional assistance by a lawyer “de oficio”, as well as to 
free experts’ advice, in especial from doctors.  
Trade unions, in turn, take part in labour proceeding: a) on their on behalf, bringing claims 
relating collective disputes, i.e., those aimed to obtain the interpretation in abstract of statute 
law or collective agreements; b) as representatives of their members, bringing claims on 
individual disputes; in so doing, trade union needs the member consent, which may be 
express or implied (the worker does not deny it expressly, when requested by the union).  
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As to the evidence, usually the worker is allowed to provide pieces of circumstantial evidence 
of the facts alleged by her/him, which the employer will have to justify then on objective and 
reasonable grounds. This is the rule respecting the standard of proof in claims against sexual 
discrimination, and, in general, for the protection of whatever fundamental right. 
 
 
b)  In what manner and to what extent is the labour court able to reconcile careful 

analysis leading to well-founded and impartial rulings, with the need, strongly 
felt in the area of labour law and social protection, for a rapid delivery of 
judgements? (This may include a discussion of issues such as the use of new 
technologies; “out-sourcing” of certain tasks (formerly) performed by judges; 
shortening of deadlines; oral procedures.) 

 
In relation to judicial adjudicating (that is to say, the activity personally de veloped by the 
judge), it is not advisable any kind of outsourcing. By contrast, it would be desirable to 
introduce some collaborators in order to help the judge in the study and preparation of cases. 
Only the Constitutional and Supreme Courts count on suc h collaborators.  
New technologies are introduced in labour courts: in fact, Spanish Labour Judges have their 
own PC, have access to various database, with information on legislation, case-law and, 
sometimes, bibliography. In addition the have access to e-mail and internet. 
 
 
c) Do you consider, in this regard, that the requirement of an efficient labour 

court raises the question for the judge to also develop personal managerial 
qualities? 

 
It is a general opinion that judges must not assume any managerial tasks; this function should 
be given to other Court employees; e.g. in Spain, the so-called “Secretario”, legally 
conceived as the Manager administrative of the Court [The Spanish “Secretario” would be 
the “Secrétaire-greffier” at French law, or both, the german “Urkundsbeamte” and the 
“Rechtspfleger”, at once].  
 
 
 
3 Labour Court Status and Social Policies  
 
a) Is the role of your court, or other courts in your country, limited to the 

implementation of social policy set in statutes? Or do your court’s judgments 
include judge-made law regarding social policy? 

 
As said before, Spanish legal system is closer to the judge who applies the law, than to the 
judge who makes the law. Nevertheless, this does not prevent the active participation of 
labour judges in a progressive application of legislation in force. In fact, it might well said 
that Spanish labour judge has attributed what in Germany is called “Rechtsfortbildung”, and 
that it is the source of a “Richterrecht”. 
 
 
b) In your opinion, should labour courts adopt a role of “judicial activism”, 

especially relating to judge-made social policy? 
 
According to article 1º of Spanish Constitution: “Spain constitutes a social and democratic 
State of Law...”. As a result, the judge does not create the law, nor establish he each moment 
social policy; it is for the legislator to do so. In conclusion, “judicial activism” is understood 
as a promotional interpretation and application of legislation in force. 
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4 The Judge’s Personal Condition and Social Policy  
 
a) What is the role of individual judges’ personal values, philosophy and outlook 

on life in their judgments? What is their role (personal influence) in deciding 
social policy issues? 

 
It is argued that labour judge is impartial but not neutral, meaning that despite being 
essentially impartial, labour judge cannot forget the presence of a weaker party in labour 
proceeding. In addition to this, the judge’s ideology and values may have somewhat influence 
on his/her decisions. This is specially true with respect to the interpretation of the degree of 
“economic difficulties of business”, which amounts to a cause of termination of employment 
contract, since the reform introduced in 1994; judicial decisions at this point differ 
considerably depending on judge’s ideology. 
 
 
b) How do judges learn about social problems, social issues at the workplace and 

social values? In other words, how are judges trained to deal with social 
policy? 

 
Labour judges does not have a specific background or formation. In Spain, all judges access 
to judiciary by means of a public competitive examination. After that, the access to labour 
courts is gained by mere seniority in the judiciary or by means of specific exams. 
 
 
c) Is this adequate in your view, and how should they be trained? 
 
To my mind, prior to assume functions as a labour judge, and in addition to the above-
mentioned requirements of seniority or exams, the member of the judiciary should follow a 
formation stage, during which he/she would adjudicate in collaboration with an experimented 
labour judge. To date, General Council of Judicial Power is in charge of the continuous 
formation of judges by means specialised courses and practical books and guidances.  
 
It is worth noting that there is a special way for prestigious professionals of law (lecturers and 
professors, lawyers..., etc) to access to the judiciary, which does not consist in passing a 
public exam, but is based upon their curriculum and an interview sustained with a 
commission composed by judges, professors of university and lawyers. This is the so-called 
fourth turn, because one in each four vacancies is covered by this system. Labour judges 
designed in this way are usually known by their satisfactory work and well founded 
decisions. 
 
 
 
5 Lay Judges, Professional Judges and Social Policy  
 
 In case your labour courts have professional and lay judges:  
 
a)  What is the role of lay judges (public representatives) in implementing and 

making social policy and deciding issues relating to social policy? 
 
 
b) What is the lay judges’ contribution to the judgement itself, if any? (Would they 

be able to overrule the professional judge, for example?) 
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c) Are the perspectives and ideas of lay judges on social policy different than 
those of the professional judges? 

 
 
d) Are there any patterns in the way lay judges decide on matters relating to 

social policy? For example, do lay judges representative of labour usually vote 
to implement social rights while lay judges representative of management vote 
to oppose them? 

 
 
In Spain there were lay judges from 1908 to 1939. From this last year onwards, all judges 
(from labour and other branches) are professionals. The jury takes part only in certain 
criminal proceedings. It must be borne in mind the increasing role of the ADR (alternative 
dispute resolution), which can solve labour conflicts by means of mediation or arbitration, 
although at the moment the number of cases solved in comparison with those heard by 
professional judges is still small.  


