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1 Labour Court Judges and Social Policy 
 
a) In what areas do judgments of your or other courts in your country pertain to 

social policy by either implementing or creating policies? 
 
 Possible areas:        Yes            No 
 

S freedom of association     þ  ¨ 
 

S collective bargaining      þ  ¨ 
 

S strikes        þ  ¨ 
 

S prevention of collective conflicts    þ  ¨ 
 

S equality at the work place     þ  ¨ 
 

S the definition of “employee”      ¨  þ 
 

S the definition of who is the “employer” of people   ¨  þ 
  performing certain types of work  
 

S the application of labour law to irregular,    ¨  þ 
  disguised, or ambiguous working relationships 
 

S education or occupational training    ¨  þ 
 

S freedom of occupation and non-competition clauses   ¨  þ 
 

S work safety       þ  ¨ 
 

S protection of vulnerable groups (such as    þ  ¨ 
  unskilled people, foreign workers, disabled people, etc) 
 

– other (please describe) 
 
The principles of implementing the social policy and the social state (Article 2 of the 
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Constitution of the Republic of Slovenia, hereinafter: URS), are applied and observed by 
labour courts in the Republic of Slovenia (hereinafter: RS) also in those social disputes under 
their competence form the first to the third (revision) instance. Based on the provisions of the 
Labour and Social Courts Act (Ur.l. RS, No 19/94, hereinafter: ZDSS) are social disputes, 
disputes concerning the pension and the disablement insurance, unemployment and disputes 
for the family and social allowances (Article 5 of ZDSS). 
 
 
b) What has been, in general, the contribution of the labour courts in your country 

to the development of social policy? (Please see under (c) before answering 
this.) 

 
See answer under c) below. 
 
 
 
 
c) Relating specifically to freedom of association, what has been the labour 

courts’ role in developing and/or implementing your country’s social policy? 
 
The role of labour courts (and also those with a general competence) in developing and 
implementing the social policy derives from the principle of the social policy and the social 
state (Article 2 of URS), the principle of the separation of powers (Article 3(2) of URS), and 
from the principles that have been adopted as international standards and were ratified by RS 
(e.g. The European Social Charter, Convention on the Protection of Human Rights and 
Fundamental Freedoms, International Pact on the Economic, Social and Cultural Rights, and 
the like). 
 
The role of the courts in this field is at least two-fold: 
- legally correct and fair interpretation of the legal norms which affect the socia l policy, and 
- a professional and practical persuasiveness of the decisions. 
 
The latter role is particularly important in implementing the court decisions in everyday life. 
Therefore the impact of the judicial power on the operation of the legal and social state 
should be crucial. 
 
 
d) Describe briefly some labour court judgments which have implemented or 

determined social policy; if possible, relating to freedom of association, 
including the protection or encouragement of trade unions and collective 
agreements. 

 
The Supreme Court of the Republic of Slovenia did not deal with such disputes. The question 
refers to the right of association and freedom of trade unions which are regulated by Article 
42(2) and in Article 76 of URS. The reference to the above mentioned sphere is made by the 
Representativeness of Trades Unions Act (Ur.l. RS, No 13/93), and the Worker Participation 
in Management Act (Ur.l. RS, No 42/93, 56/2001). 
 
 
e) Have there been instances in which labour court decisions relating to social 

policy have been incorporated into statutes, changed by statutes, or adopted 
by the general courts? 

 
No. 
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f) Is there a connection between social policy and social justice in labour court 

judgments? Please explain. 
 
Yes. The essence of labour courts is the implementation of social policy at all levels of 
decision-making in labour and social disputes (see answer under 1 a) above). In the field of 
social disputes, this connection extends especially to the field of decision-making on 
unemployment insurance and the payment of family and social allowances. 
 
A very important act in this field is the Free Legal Aid Act (Ur.l. RS, No 48/2001, 
hereinafter: ZBPP), which regulates fairly large possibilities of a free legal aid also in labour 
and social disputes. 
 
 
 
 
2 Labour Court Judges and Access to Justice 
 
a)  What has been the contribution of the labour courts in your country to 

effectively ensuring the appearance before the judge on truly equal terms for 
all parties involved? To what extent is this contribution related to aspects such 
as cost (for instance, exemption from certain court costs for the financially 
weaker party); the possibility for workers to receive professional assistance by 
a lawyer or to be represented by other experts (for free?); the possibility for  
trade unions to appear in court (on their own behalf, as representatives of their 
members, and under what conditions if any); and the burden of proof? 

 
This contribution is reflected in two spheres of adjudication rules: 
 
In the substantial-legal sphere, the court has to respect certain principles which equalise the 
procedural position of the employee – plaintiff as a weaker party, with the position of the 
employer –  defendant. This sphere includes particularly legal standards such as 'favor 
laboratoris', prohibition of 'reformatio in peius' in the disciplinary procedure, prohibition of 
pettifogging the employees, etc. 
 
In the procedural field, two provisions are of particular importance: 
 
- the one on the reversal of the burden of proof in the cases when the labour relationship 
terminates at the will of, or on the initiative of the employer, for example based on provisions 
quoting that the employee's work is no longer required - Article 36h (2) of the Employment 
Act (Ur.l. RS No 14/90, 5/91, 71/93, hereina fter: ZDR), based on Article 9(2), item a) 
concerning Article 4 (capability or behaviour of an employee, company’s operational 
needs…) of the MOD Convention No 158 on the termination of a labour relationship on the 
initiative of the employer; 
 
- the one on the costs of procedure in social disputes (Article 36 of ZDSS) and collective 
labour disputes (Article 50 of ZDSS). Based on these provisions, the court has the possibility 
to impose the payment of costs only to one of the parties; 
 
- the one on the payme nt of court fees (Articles 61 and 62 of ZDSS). The court may acquit 
one of the parties (in practice it is only the employee) of its obligation to pay the court fee. 
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b)  In what manner and to what extent is the labour court able to reconcile careful 
analysis leading to well-founded and impartial rulings, with the need, strongly 
felt in the area of labour law and social protection, for a rapid delivery of 
judgements? (This may include a discussion of issues such as the use of new 
technologies; “out-sourcing” of certain tasks (formerly) performed by judges; 
shortening of deadlines; oral procedures.) 

 
The capability of the labour courts to ensure a well-founded and fair court decisions depends 
on several circumstances. For example, on the professional qualification and the level of 
knowledge of judges, their sense of righteousness, their efficiency and commitment at work, 
their capacity to assume the novelties in the judicial field of power (for example, decisions of 
international courts), mastering the compute r techniques and other technical novelties, etc. 
Basic changes in this field – especially in conducting the proceedings – are brought about by 
modern techniques of, for example, writing minutes, storing data on trials, etc.). 
 
 
 
c) Do you consider, in this regard, that the requirement of an efficient labour 

court raises the question for the judge to also develop personal managerial 
qualities? 

 
Yes. 
 
 
 
3 Labour Court Status and Social Policies  
 
a) Is the role of your court, or other courts in your country, limited to the 

implementation of social policy set in statutes? Or do your court’s judgements 
include judge-made law regarding social policy? 

 
This role is basically limited by the contents and the purpose of legal norms. The essence of 
implementing the social policy principles is in offering a judge the chance to interpret legal 
norms within their framework. The judge is therefore not strictly limited by the letter of a 
legal norm but by its purpose. 
 
 
b) In your opinion, should labour courts adopt a role of “judicial activism”, 

especially relating to judge-made social policy? 
 
The so-called social activism goes beyond the framework of adjudication, therefore the 
answer to this question should be negative. 
 
 
 
4 The Judge’s Personal Condition and Social Policy  
 
a) What is the role of individual judges’ personal values, philosophy and outlook 

on life in their judgments? What is their role (personal influence) in deciding 
social policy issues? 

 
The contents of judges' personal values, their philosophy and attitude towards life have an 
important and evident impact on judgements. Of course, they have to respect the principle  
that the said circumstances may not have a major impact on the interpretation and application 
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of legal norms. What is essential is an ever lawful and fair adjudication with a due respect of 
the practical effects of decisions. 
 
 
b) How do judges learn about social problems, social issues at the workplace and 

social values? In other words, how are judges trained to deal with social 
policy? 

 
Learning about social problems takes place during the work, while making the decisions 
about specific cases and with special training, for example at the so-called schools for judges 
(the labour/social judge school). I think that the level of education in this field is still 
inadequate. 
 
 
c) Is this adequate in your view, and how should they be trained? 
 
I think that education is not at a sufficient level. Adequacy of education should result 
particularly in a higher quality and a greater speed of adjudicating. 
5 Lay Judges, Professional Judges and Social Policy  
 
 In case your labour courts have professional and lay judges:  
 
Only at the first instance, the labour and the social courts in the Republic of Slovenia 
adjudicate in senates which include lay judges. In individual labour disputes and social 
disputes the courts adjudicate in senates composed of three judges (president of the senate –  
professional judge, lay judge from the list of the employees, and a lay judge from the list of 
the employers), while in the case of collective labour disputes the senates are composed of 
five judges (following the principle 1 + 2 + 2). 
 
 
a)  What is the role of lay judges (public representatives) in implementing and 

making social policy and deciding issues relating to social policy? 
 
This role is above all in the fact that as professionals in various fields and/or specialists in 
various fields they contribute to a better clarification of problems that occur during the 
adjudication. 
 
 
b) What is the lay judges’ contribution to the judgement itself, if any? (Would they 

be able to overrule the professional judge, for example?) 
 
The contribution refers in particular to their acquaintance with individual fields in respect to 
which the court is deciding (the 'employee' and the 'employer' side). Outvoting is so 
exceptional that it can as well be disregarded. 
 
 
c) Are the perspectives and ideas of lay judges on social policy different than 

those of the professional judges? 
 
Not in most of the cases. 
 
 
d) Are there any patterns in the way lay judges decide on matters relating to 

social policy? For example, do lay judges representative of labour usually vote 
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to implement social rights while lay judges representative of management vote 
to oppose them? 

 
No! If lay judges in social and labour disputes were in favour of the side that appointed them 
(the employee's or the employer's side), their role as judges would be questionable, since we 
could not speak about their impartiality here. In making the decisions in the Republic of 
Slovenia it is not important which side appointed the lay judge. Therefore, while making a 
decision, the lay judges 'forget' which side had appointed them. 


