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MALAYSIA 
 

THE ROLE OF LABOUR COURT JUDGES IN THE IMPLEMENTATION 
OF SOCIAL POLICIES 

 
Questionnaire  

General Reporter:  Judge Stephen Adler, President 
National Labour Court of Israel 

 
 
 
1 Labour Court Judges and Social Policy 
 
a) In what areas do judgments of your or other courts in your country pertain to 

social policy by either implementing or creating policies? 
 
 Possible areas:        Yes            No 
 

S freedom of association     þ  ¨ 
 

S collective bargaining      þ  ¨ 
 

S strikes        þ  ¨ 
 

S prevention of collective conflicts    þ  ¨ 
 

S equality at the work place     þ  ¨ 
 

S the definition of “employee”      þ  ¨ 
 

S the definition of who is the “employer” of people   þ  ¨ 
  performing certain types of work  
 

S the application of labour law to irregular,    þ  ¨ 
  disguised, or ambiguous working relationships 
 

S education or occupational training    þ  ¨ 
 

S freedom of occupation and non-competition clauses   þ  ¨ 
 

S work safety       þ  ¨ 
 

S protection of vulnerable groups (such as   þ  ¨ 
  unskilled people, foreign workers, disabled people, etc) 
 

– other (please describe) 
 
The limits of compensation for dismissed employees. 
Interest on delay in implementing monetary awards. 
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b) What has been, in general, the contribution of the labour courts in your country 

to the development of social policy? (Please see under (c) before answering 
this.) 

 
Other than in the area of freedom of association the Court has developed social policy as 
regard to security of tenure for employees, limitation and safeguard to right of employers to 
“hire and fire”, the fair and equitable terms and conditions of employment. 
 
 
c) Relating specifically to freedom of association, what has been the labour 

courts’ role in developing and/or implementing your country’s social policy? 
 
Quite small. Freedom to form association is guaranteed by the Constitution. The Court only 
implements the provisions of the Trade Union Act. 
d) Describe briefly some labour court judgments which have implemented or 

determined social policy; if possible, relating to freedom of association, 
including the protection or encouragement of trade unions and collective 
agreements. 

 
There is one judgement in which the Court held that foreign workers in the country are 
entitled to the same terms and conditions of employment as local workers. The Collective 
Agreement between the Employer and the Trade Union of local workers apply to foreign 
workers. 
 
 
e) Have there been instances in which labour court decisions relating to social 

policy have been incorporated into statutes, changed by statutes, or adopted 
by the general courts? 

 
No. 
 
 
f) Is there a connection between social policy and social justice in labour court 

judgments? Please explain. 
 
Social policy and social justice that has been incorporated into statutes or accepted by the 
Court will be implemented by the Court. Where they have not been so incorporated or 
accepted by the Court, the opinion of the Court may bring about a change in social policy and 
social justice. 
 
 
 
2 Labour Court Judges and Access to Justice 
 
a)  What has been the contribution of the labour courts in your country to 

effectively ensuring the appearance before the judge on truly equal terms for 
all parties involved? To what extent is this contribution related to aspects such 
as cost (for instance, exemption from certain court costs for the financially 
weaker party); the possibility for workers to receive professional assistance by 
a lawyer or to be represented by other experts (for free?); the possibility for 
trade unions to appear in court (on their own behalf, as representatives of their 
members, and under what conditions if any); and the burden of proof? 

 
No fees are charged for filing complaint or claim in Court.  
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Trade Union representative can represent a worker and lawyers may also represent a worker 
and Trade Union. No costs are awarded against the unsuccessful party. 
 
 
b)  In what manner and to what extent is the labour court able to reconcile careful 

analysis leading to well-founded and impartial rulings, with the need, strongly 
felt in the area of labour law and social protection, for a rapid delivery of 
judgements? (This may include a discussion of issues such as the use of new 
technologies; “out-sourcing” of certain tasks (formerly) performed by judges; 
shortening of deadlines; oral procedures.) 

 
Awards of the Courts are required to be written and supported by reasons and authorities. 
Judges are advised to hand down their award early to reconcile these two objectives. In the 
endeavour to expedite the handing down of judgements the use of new technologies have 
been brought. For example, in some Courts, the personal computers are used to record 
proceedings, e-mail facilities have been used to have access to research materials. 
 
 
c) Do you consider, in this regard, that the requirement of an efficient labour 

court raises the question for the judge to also develop personal managerial 
qualities? 

 
Yes. In particular the use of modern IT tools should be encouraged. Judges should on their 
own also keep abreast with development in management techniques. 
 
 
 
3 Labour Court Status and Social Policies  
 
a) Is the role of your court, or other courts in your country, limited to the 

implementation of social policy set in statutes? Or do your court’s judgements 
include judge-made law regarding social policy? 

 
Yes and No.  
In our Industrial Relations Act, the Court has a big role in developing certain social policy 
e.g. what amounts to “just and reasonable cause” for an employer to dismiss his employees. 
In fixing wages and other employment benefits it is the Court which decides and not the 
statutes. 
 
 
b) In your opinion, should labour courts adopt a role of “judicial activism”, 

especially relating to judge-made social policy? 
 
Yes. As stated in 3(a) the Court has a big role to play in developing social policy. The Act 
only provides the guiding principles e.g. the Court must act in equity and good conscience. It 
is required to have regard to public interest, financial implication on the economy of the 
country and the industry concerned. The Court may disregard technicalities and legal form. 
 
 
 
4 The Judge’s Personal Condition and Social Policy  
 
a) What is the role of individual judges’ personal values, philosophy and outlook 

on life in their judgments? What is their role (personal influence) in deciding 
social policy issues? 
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Where social policy has been decided by statutes and higher Courts, the individual judges 
personal values, philosophy and outlook on life has no role. However where no policy has 
been decided then the individual judges value, philosophy and outlook will have a role to 
play.  
 
 
b) How do judges learn about social problems, social issues at the workplace and 

social values? In other words, how are judges trained to deal with social 
policy? 

 
They attend Seminars and Conferences. In our country, we have the Judicial and Legal 
Training Institute which organises such seminars. The other Departments in the Ministry also 
hold seminars. So does our Bar Council. Our judges attend these seminars and conferences. 
 
c) Is this adequate in your view, and how should they be trained? 
 
They should attend more seminars and conferences especially at international levels. In-house 
training should also be provided by the Government. 
 
 
 
5 Lay Judges, Professional Judges and Social Policy  
 
 In case your labour courts have professional and lay judges:  

a) What is the role of lay judges (public representatives) in implementing and 
making social policy and deciding issues relating to social policy? 

 
They participate in making the decision of the Court with regard to the dispute before the 
Court. They provide the Court with the aspiration and hope of the employees and employers. 
They also advise the Court on the stand of Trade Union and Employers on issues before the 
Court. 
 
 
b) What is the lay judges’ contribution to the judgement itself, if any? (Would they 

be able to overrule the professional judge, for example?) 
 
There is one lay judge representing the Employers’ interest and one representing the 
Employees’ interest. The Court makes its decision by majority. Rarely would the lay judges 
overrule the professional judge. However any of them may dissent from the decision of the 
majority. 
 
 
c) Are the perspectives and ideas of lay judges on social policy different than 

those of the professional judges? 
 
Sometimes they are. 
 
 
d) Are there any patterns in the way lay judges decide on matters relating to 

social policy? For example, do lay judges representative of labour usually vote 
to implement social rights while lay judges representative of management vote 
to oppose them? 
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It is quite right that labour representative usually vote to implement social rights and ask for 
better employment terms and employers representative would oppose them. However they 
normally agree with the professional judge’s view. 


