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1 Labour Court Judges and Social Policy 
 
The Italian Labour Court Judges think they have played a great role (not in creating but) in 
implementing social policy, both in labour relations and in social security. 
 
This is due to some social, and some legal factors: the break up, after the second world war, 
of the class monopoly in recruiting judges; the sensibility of new and young judges, as 
citizens, to the dominant cultural currents; on the legal level, the mechanism for 
implementing the general legal system of Italy has been offered by the Constitutional Chart 
of 1948. 
 
The Constitution contains some declarations of principles (e.g. sec. 1 “Italy is a democratic 
Republic founded on labour”, sec. 4 “the Republic recognises to every citizen the right to 
work”, sec. 35 “the Republic protects work in all its forms and applications”), and some more 
effective rules, largely employed in case-law: sec. 36 on fair salary, the maximum working 
hours, the weekly and annual paid vacation; sec. 37 on the protection of woman and of 
minors on the job; sec. 38 on social security for all citizens (comma 1) and special protection 
(comma 2) for workers in old age, illness, invalidity, industrial diseases and accidents, etc.; 
sec. 39 on the free activity of labour unions; sec. 40 on the right to strike. 
 
Sec. 3 on personal equal dignity and against any kind of discrimination is also fundamental 
and largely employed in case law as a legal interpretation criterion. 
 
The way the ordinary courts have tuned the legal system, not only prior to 1948, but also the 
Acts thereafter, to the constitutional principles has been the method of “interpretazione 
costituzionale” (called also “interpretazione evolutiva”), according to which a legal text, if 
susceptible to different meanings, must be interpreted according Constitution.  
 
This is possible because in the Italian legal system there is not the principle of “stare decisis”, 
even if the judgements of the corte di cassazione, which has the function of ensuring the 
uniformity on the interpreta tion of the law, have a moral authority.  
 
On the contrary, if the judge thinks the only interpretation the legal text offers is contrary to a 
rule of the Constitution, he must refer the case to the Corte Costituzionale, which can abolish 
the rule contrary to the constitution, or add some parts in order to modify it and make it 
conform to the constitution, or even give the constitutionally correct interpretation. 
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The areas in which the implementing role has been played are all those listen in sub 1 a) of 
the questionnaire. 
 
A classical example is the legal system on industrial accidents. Decreed by Act 17 March 
1898, n. 80, many textual rules and many words are still the same, after more than a century, 
but with a legal meaning much larger, and often comple tely different. Mainly thanks to the 
Labour Court Judges and Corte Costituzionale, the system has evolved from an insurance 
model to a model of social security. 
 
In an insurance model, only the most dangerous manual risks are covered, the lack or the 
faults in the insurance contract allow the insurance company not to pay compensation, etc. In 
a social security model, the coverage is extended to all accidental events, to all workers, also 
managers, and it works even if the employer does not pay the premium to the national 
Institution for industrial accidents. 
 
In answer to the question sub e), an example of labour court decisions incorporated in statutes 
is the protection of “infortunio in itinere” (accidental event on the way from home to work 
and vice versa), completely due to case law, developed on the ground of the concept of 
“occasione di lavoro” (working occasion) contained in the Act of 1898. The Legge delega 
144 of 1999 (Act on principles, by which the Parliament enables the Government to make a 
law on details) expressly gives to the Government the mandate to give a protection to the 
infortunio in itinere according to the last judgements of case-law on the matter.  
 
Relating specifically to freedom of association, sec. 17 of the Constitutional Chart states that 
citizens are entitled to gather without arms; sec 18: citizens are entitled to associate freely, 
without any authorisation, for purposes which are not forbidden to the single by criminal law; 
sec. 39: union association is free; registered unions may, represented proportionally to their 
members, stipulate collective agreements valid for all employees of the sector, even if not 
members of the union; sec 40: the right to strike must be exercised according to the law 
regulating it. 
 
The constitutional prevision of sec. 39 has never been implemented by an ordinary Act for 
political reasons (the main union, CGIL, was linked to the communist party); so all union 
rights have been drawn by case law. The same for the right to strike, only in recent years 
regulated by Act 146 of 1990 in essential public services. 
 
While under the former corporative system (during the fascist regime) all employers and all 
workers were obliged to be members of respective unions, and the collective agreement so 
signed was compulsory for all workers, after the war the main problem has been the nature of 
collective agreements, signed by free unions. On this point the case law, on the ground of 
missing implementation of sec. 39 of the constitution, has been faithful to the civil law on 
representation; from this statement many consequences derive:  
about subjective force, it is limited to the members of the unions signing the agreement; but, 
if the employer is a member of the industrialist association which has signed the collective 
agreement, he is obliged to observe it for all employees of the firm; besides, there can be an 
implicit acceptance of the agreement, if the parties of the single labour relationship, none of 
them member of respective associations, have applied some rules of the collective agreement; 
in any case the wage established in the collective agreement is taken by case law as a 
parameter of fair wage according to sec. 36 of the Constitution for anybody. 
 
For the same reason the collective agreement is believed not to be  able to dispose of 
individual rights, for which specific acceptance of the employee is needed; so the agreement 
cannot reduce the individual wage in case of crisis, cannot agree to reduce temporary 
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qualifications for the same purpose, cannot establish criterions to choose the workers to lay 
out in redundancy fund.  
 
Other problems faced by case law in union’s law: the procedure of stipulating the agreement, 
if the written form is required, if the so called “ipotesi di accordo” between delegations of 
both parties is compulsory before workers’ approval, if the Government is part of the 
agreement in so called triangular accords; if the collective agreement is in force beyond its 
final term, in case of no renewal in time; if it is compulsory for retired employees (e.g. if it 
can abolish rights which retired employees receive from prior agreements in force when they 
worked, e.g. for coal or energy industry to receive unpaid services for life); if the collective 
agreement has force just within the national boundaries or even for Italian workers abroad; 
the relationship between collective agreements of different levels. 
 
At the procedural level, the value of the collective agreement as a private document has also 
these consequences: the text must be offered by the interested party as a proof, and cannot 
neither be acquired directly by the court (even easily available in many data base all judges 
now have or can connect with), nor be interpreted directly by the corte di cassazione as it 
does for the Acts. 
 
Until 70’, the three main union’s (CGIL, already quoted, CISL, of catholic inspiration, and 
UIL), despite their different origin and cultural references, acted as a unique force in signing 
agreements, in calling strikes, in relating with the industrial counterpart and the Government, 
in drawing the economical policy for the country. 
 
In the last decades, many small unions have been born, some on the left of traditional unions, 
thought to be too regardful of the governmental policy of development through wage 
moderation, some linked to the returning right parties. 
 
The case law, in the name of freedom of association, has backed these small unions, stating 
their right to subscribe agreements, to call strikes, and so on. 
 
On retrospective judgement, this has not done a good service to the Country, because it has 
increased the fragmentation of the unions and the difficulty for Government and industrial 
associations to have a strong and authoritative counterpart. 
 
Even for the right to strike case law has been fundamental, in looking for some limits in 
plants permanently active (as steelworks and nuclear plants), and, before the Act 146 of 1990, 
in essential public services.  
 
 
 
2 Labour Court Judges and Access to Justice 
 
In this field the role of the law is dominant: 
 
In social security cases the workers and the citizens who lose the case do not have to pay the 
lawyer of the national security or insurance institution (in Italy there is the rule that the losing 
party pays the winner’s lawyer); 
for poor plaintiffs there’s lega l aid; but in labour law cases this role is played mainly by the 
unions and their lawyers. 
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Trade Unions can appear in courts to give information and “osservazioni” to the judge (sec 
421, 425 of procedural code), but they can’t represent (not defend in any case) workers 
without a specific mandate. 
 
In this field, in some parts or towns or courts of the Country, some Labour Court Judges have 
sometimes played a negative role (by indulging to the civil trial praxis), not ensuring the 
strict enforcement of labour procedural rules, such as the appearance (compulsory according 
to sec. 420 of the procedural code) of both parts for a conciliation attempt; or accepting more 
papers than the law admits, or granting postponement in hearings, asked by lawyers, who 
have micro law firms, composed of one or two lawyers, which don’t allow them to follow 
different hearings at the same time. 
 
About the problem of reconciling well founded rulings with the need for a rapid delivery of 
judgement, we think that the procedural system in Italian labour courts, imposing the parties 
to tell all the story from the beginning, to indicate witnesses and to present documentary 
evidence immediately, allows the labour court judge (in comparison with the ordinary trial) 
to know and study the case in advance, before the hearing, to lead in a proper way the 
conciliation attempt, to admit the proper witnesses, and so on. 
 
The procedural rules, if strictly enforced, can allow a trial to last (first and second instance) 
about one year. 
 
The problem is the number of the cases. 
 
For this reason some judges have experimented a kind of outsourcing; for instance, to give to 
an external expert the task to describe the job in professional qualification cases, and to try to 
conciliate the parties. The experiment has been positive, and there’s a proposal of law to 
adopt this valve according to the single courts situations. 
 
Even the number of instances prolong the time needed to have a definitive judgement. They 
in Italy are 3, or even more, in some cases (when the corte di cassazione overrules a 
judgement for a fault in the reasons for the verdict, it cannot decide the case, but it must 
commit the case to an other Court of appeal). 
 
The problem on which we focus more is how to reconcile the impartial and neutral role of the 
judge with the need, in labour courts, to give a well-founded judgement to the weaker party, 
despite technical obstacles as, e.g., his inappropriate defence. A minimal example: how can 
the judge  help  the weaker party to understand that the conciliation offered by the counterpart 
is fair and useful for him, without telling him that otherwise the judge knows already he will 
lose the case (the law forbids the judge to express in advance his opinion on the case). 
 
We think managerial qualities are required in the chief of the court, not in the judge. The 
manager is a man focused on the goal, to be reached in any way, at any cost; the judge, on the 
contrary, must be a man able to listen to other people, who has doubts, for whom a fair ruling 
is more important than the time needed for whatever decision. 
 
Despite that, we think there’s the need for Italian judges to be less in love with intellectual 
and dogmatic legal issues and more sensitive to the practical effect of their declarations on 
principles. 
 
 
 
3 Labour Court Status and Social Policies  
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Court’s judgements in Italy do not include judge-made law. But laws made by the Parliament 
must be interpreted by courts; in this way the Corte di Cassazione case law becomes so called 
“diritto vivente” (living law). Often the Corte Costituzionale has rejected instances about 
unconstitutionality of an Act stating that the “diritto vivente” is conform to the constitution. 
 
The expression judicial activism can have many meanings. 
 
If we intend aiming to conform the legal system to the social policy model drawn in the 
Constitutional Chart, this must be done in the two ways we described, first, direct, by the 
interpretation of the law, second, indirect, by investing the Corte Costituzionale with the case. 
 
If we intend personal involvement in community social life (e.g. the participation of judges, 
as citizens, in spontaneous associations for environmental protection, or political and labour 
meetings), Italian Judges have been reproached for this by some political parties. 
 
 
4 The Judge’s Personal Condition and Social Policy  
 
The role of individual judges’ personal values, philosophy and outlook on life in their 
judgements cannot be denied. There are judges who are aware of that, and judges who think 
they are independent from the cultural climate they live in. But we experience often an 
extraordinary convergence in case solution of judges belonging to different cultural areas; 
probably this is due to the professional education and training. 
 
Judges are trained to deal with social policies only in an intellectual way, by studying law 
books. Later on, the Consiglio superiore della magistratura (a board of self-administration of 
judges) organises meetings and seminars for labour court judges, with the participation of 
representatives of unions and business associations. Many judges participate voluntarily in 
meetings and seminars on new Acts, or in general on specific labour law items, with 
University professors, and social representatives. 
 
We think this training is inadequate; a more direct knowledge of the working world is 
needed; more radically, probably we should go back to the conseils of proud’hommes, with 
which the labour courts began in 1893, that is a court composed of a professional judge, as 
president, and two judges, one coming from the unions and the other from a business 
association. Probably this composition of the bench would give a kind of judgement more fair 
and adequate in the situation under trial, provided the specificity of the labour law rights. 
 
There are situations where “summum jus” becomes “summa injuria”; we mean the protection 
of individual labour rights cannot disregard the situation of the community of the other 
workers of the same factory; this is the problem, unsolved in our legal system, of the relation 
between individual and collective disputes. Here is an example from judiciary experience: a 
firm was near bankruptcy; some employees, the most courageous, formed a cooperative and 
took the company over, using their severance pay, bank loans and State aid. When the other 
employees, who originally didn’t want to risk, saw that the enterprise worked, they asked the 
judge to declare thems employees of the cooperative, on the grounds of the rules on firm 
property transfer; they won the case, they jumped on the boat, but this sank: they and the 
original members of the cooperative lost their jobs, because the business couldn’t support so 
many employees. 
 
 
 
5 Lay Judges, Professional Judges and Social Policy  
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Lay Judges have been recently introduced in Italian legal system, but not into the labour law 
issues. 


