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Ninth Meeting of European Labour Court Judges  
 

Geneva, 3-4 December 2001  
 

DENMARK 
 

THE ROLE OF LABOUR COURT JUDGES IN THE IMPLEMENTATION 
OF SOCIAL POLICIES 

 
Questionnaire  

General Reporter:  Judge Stephen Adler, President 
National Labour Court of Israel 

 
 
1 Labour Court Judges and Social Policy 
 
a) In what areas do judgments of your or other courts in your country pertain to 

social policy by either implementing or creating policies? 
 
 Possible areas:        Yes            No 
 

- freedom of association      þ  o 
 

- collective bargaining      þ  o 
 
- strikes        þ  o 
 

 - prevention of collective conflicts    þ  o 
 
 - equality at the work place     þ  o 
 
 - the definition of “employee”     þ  o 
 

- the definition of who is the “employer” of people    þ  o 
  performing certain types of work 
 

- the application of labour law to irregular,   þ  o 
  disguised, or ambiguous working relationships 
 

- education or occupational training      o  þ 
 
- freedom of occupation and non-competition clauses   þ  o 
 

 - work safety             þ  o 
 

- protection of vulnerable groups (such as unskilled  o  þ 
  people, foreign workers, disabled people, etc). 
 

– other (please describe) 
 
 
b) What has been, in general, the contribution of the labour courts in your country 

to the development of social policy? (Please see under (c) before answering 
this.) 
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The Industrial Tribunal (Denmark’s only special labour court) mainly handles cases relating 
to breaches of already entered collective agreements. Where a case is to be tried, the Tribunal 
– in addition to the Supreme Court judge acting as chairman – consists of three members 
appointed on the recommendation of employers’ organisations and three members appointed 
on the recommendation of employees’ organisations. This and the fact that Danish courts are 
traditionally very reluctant when it comes to incorporating political views, including views on 
labour law and social policy, in their decisions, means that the implementation of the views 
expressed by the labour market parties in their collective agreements must be said to be the 
main activity of the Industrial Tribunal in this field. 
 
 
 
 
c) Relating specifically to freedom of association, what has been the labour 

courts’ role in developing and/or implementing your country’s social policy? 
 
The forerunners of the Industrial Tribunal were established at the beginning of the last 
century as part of the struggle of employees to achieve the right to become organised and to 
conclude collective agreements on pay and working conditions; due to its de facto exclusive 
competency in this field and by virtue of its composition as well as the provision that 
employees are to be represented by an organisation during the procedure, the Industrial 
Tribunal must be considered a guarantor of the collective agreement and industrial system. 
On the other hand, this state of affairs also aroused criticism, and in 1997 it was made 
possible for employers who were either unorganised or affiliated to an organisation that was 
not authorised to recommend judges to court, and employees who were affiliated to such 
organisations, to have cases heard by the chairman of the tribunal alone. At the same time, it 
was specifically stated that an employee may institute proceedings at the ordinary courts of 
law to seek to recover alleged outstanding pay claims, etc., provided that the employee in 
question proves that his employees’ organisation does not intend to institute industrial 
disputes procedures to recover the claim. 
 
 
d) Describe briefly some labour court judgments which have implemented or 

determined social policy; if possible, relating to freedom of association, 
including the protection or encouragement of trade unions and collective 
agreements. 

 
This year, the Industrial Tribunal for instance declared on 5 April that a statement to the 
effect that a company opted to deselect organised members for future vacancies, was in 
contravention of the general agreement entered into between the labour market parties (which 
is binding upon the company), causing the Industrial Tribunal to impose a penalty on the 
company.  
 
By a judgement on 28 June, the Tribunal also established that a declaration by a company to 
the effect that it might relocate its activities abroad should its employees not give up a claim 
to have a collective agreement extended in favour of individual agreements, was in 
contravention of the general agreement and thus a manifestation of a behaviour hostile to 
organisations and incurring penalty. 
 
Similarly, the Industrial Tribunal on 7 November imposed a penalty on a company for having 
summoned groups of employees to discuss a pay proposal, which was to be accepted 
individually. This procedure was in contravention of a general practice that annual pay 
negotiations were to be conducted collectively. 



 

 3 

 
 
e) Have there been instances in which labour court decisions relating to social 

policy have been incorporated into statutes, changed by statutes, or adopted 
by the general courts? 

 
It is an inherent part of the Danish labour market model that the legislature intervenes only to 
a very limited extent in areas covered by collective agreements and handled by the Industrial 
Tribunal. Hence, there is rarely any other interaction between the decisions of the Tribunal 
and the legislation than that resulting from sociological developments. 
 
To the extent that the Industrial Tribunal deals with statutory matters, for instance matters 
concerning equal rights or employees’ statutory rights on the transfer of a company, the 
Industrial Tribunal’s decisions will obviously be included in the deliberations of the ordinary 
courts of law just as the judgements of these courts may be invoked by the Industrial 
Tribunal. 
 
 
f) Is there a connection between social policy and social justice in labour court 

judgments? Please explain. 
 
Reference is made to the comments under b. 
 
 
 
2 Labour Court Judges and Access to Justice 
 
a)  What has been the contribution of the labour courts in your country to 

effectively ensuring the appearance before the judge on truly equal terms for 
all parties involved? To what extent is this contribution related to aspects such 
as cost (for instance, exemption from certain court costs for the financially 
weaker party); the possibility for workers to receive professional assistance by 
a lawyer or to be represented by other experts (for free?); the possibility for 
trade unions to appear in court (on their own behalf, as representatives of their 
members, and under what conditions if any); and the burden of proof? 

 
Cases may be brought before the Industrial Tribunal free of charge; and only a modest fee is 
payable to the Tribunal by the losing party should the case end with a judgement by default 
or a judgement following an actual trial. 
 
The Industrial Tribunal is not able to cover legal expenses; however, this must be considered 
to be immaterial as employees are always represented by their organisations, which will in 
turn be represented by an in-house lawyer or a private lawyer engaged by the organisation. 
 
As opposed to the ordinary courts of law, the Industrial Tribunal only in very exceptional 
cases imposes on the losing party a duty to pay in full or in part the other party’s legal costs. 
 
The Industrial Tribunal applies no special rules as regards the burden of proof. 
 
 
b)  In what manner and to what extent is the labour court able to reconcile careful 

analysis leading to well-founded and impartial rulings, with the need, strongly 
felt in the area of labour law and social protection, for a rapid delivery of 
judgements? (This may include a discussion of issues such as the use of new 
technologies; “out-sourcing” of certain tasks (formerly) performed by judges; 
shortening of deadlines; oral procedures.) 
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With a view to enhancing the efficiency of the Industrial Tribunal’s case management, cases 
are divided into various categories upon receipt: urgent cases, cases regarding ended 
collective dispute actions, cases against unorganised employers, and ordinary cases. 
 
In urgent cases, which most often revolve around ongoing work stoppages, the first hearing at 
the Industrial Tribunal will always be held within a week, and – in cases of special urgency – 
it may be held within a day. The chairman or one of the vice-chairmen of the Industrial 
Tribunal alone will preside over the first hearing, and the Tribunal almost always succeeds in 
ending the work stoppage; the case is then adjourned pending the parties’ negotiations for a 
compromise on the penalty issue. In case the work stoppage continues, the Tribunal will 
often be able to set down the case for trial within a matter of weeks. 
 
Cases regarding ended collective dispute actions may nearly always be concluded after a 
single hearing – either by leaving it to the parties to reach a compromise on the penalty issue 
or by having the chairman or one of the vice-chairmen of the Industrial Tribunal alone decide 
whether a penalty is payable and, if so, the amount of such penalty.  
 
As a starting point, the head of secretariat hears cases against unorganised employers and 
these cases to a wide extent end in a judgement by default. Furthermore, between two and 
four pleadings are exchanged prior to the hearing during which time it is usually possible 
either to make the parties compromise or to leave it to the head of secretariat to decide the 
case after more or less extensive production of evidence and a brief closing oral statement. 
 
As far as ordinary cases are concerned, the chairman or one of the vice-chairmen of the 
Industrial Tribunal holds a preliminary hearing within three weeks after receiving the case. 
During the preliminary hearing, the compromise options are discussed against the backdrop 
of the pleadings exchanged; any additional written pleadings are also planned. In case a 
compromise is still not achieved, another preliminary hearing is held in order to clarify 
whether the parties are prepared to leave it to the chairman or the relevant vice-chairman of 
the Industrial Tribunal alone to decide the case following production of evidence and a brief 
closing oral statement or whether an actual trial is required. 
 
The first three categories (comprising the bulk of the just over 1,000 cases heard by the 
Industrial Tribunal every year) usually do not give rise to any special legal problems as far as 
evidence is concerned. This is also true of the 50-odd ordinary cases, which – according to 
the parties’ wishes – are decided by the chairman or one of the vice-chairmen of the 
Industrial Tribunal alone. 
 
Thus the need for thorough examinations and deliberations are largely limited to the 10 or 20 
cases that are decided judicially. 
 
In those cases, the chairmen as well as the other judges may base their pre-trial work partly 
on the pleadings of the parties, dealing with both actual and legal matters, and partly on law 
reports and other material, which is usually submitted by the parties’ representatives some 
time ahead of the actual trial. 
 
The final deliberations will take place during the judges’ discussion of the case immediately 
after it has been presented to them orally and they have heard the evidence of the plaintiff and 
the defendant as well as the closing oral statements. 
 
The preliminary processing of all cases and administrative functions as such, including 
selection of judges for the individual cases, correspondence and entries in the court records, 
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along with ensuring that deadlines are observed and the parties are summoned for hearings, 
are carried out independently by the trained office staff of the Tribunal. Moreover, the judges 
are assisted by university-trained staff during the trial and some other hearings. If the judges 
so wish, this staff may draft the final decision, which is usually delivered just over a month 
after the trial. 
 
 
c) Do you consider, in this regard, that the requirement of an efficient labour 

court raises the question for the judge to also develop personal managerial 
qualities? 

 
The Industrial Tribunal is organised with a District Court Judge as head of secretariat and a 
number of office-trained and technical staff to perform administrative and practical functions. 
Due to this organisational set-up, the chairman and the vice -chairman of the Industrial 
Tribunal do not require special management qualifications. 
 
 
 
3 Labour Court Status and Social Policies  
 
a) Is the role of your court, or other courts in your country, limited to the 

implementation of social policy set in statutes? Or do your court’s judgments 
include judge-made law regarding social policy? 

 
Reference is made to the comments under 1a. 
 
 
b) In your opinion, should labour courts adopt a role of “judicial activism”, 

especially relating to judge-made social policy? 
 
The chairman, the vice-chairmen of the Industrial Tribunal and I share the view that it is not 
the responsibility of the Industrial Tribunal to take independent initiatives as far as labour law 
or social policies are concerned.  
 
 
 
4 The Judge’s Personal Condition and Social Policy  
 
a) What is the role of individual judges’ personal values, philosophy and outlook 

on life in their judgments? What is their role (personal influence) in deciding 
social policy issues? 

 
According to Danish tradition, judges should – in so far as pos sible – not allow personal 
views to influence their decisions; it is probably generally accepted that they do indeed 
succeed quite well. 
 
 
b) How do judges learn about social problems, social issues at the workplace and 

social values? In other words, how are judges trained to deal with social 
policy? 

 
There is no formal training for judges in labour law and social policy issues. Judges obtain 
knowledge of these issues through their participation in social life as ordinary citizens and by 
performing current and former tasks in the labour market. 
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c) Is this adequate in your view, and how should they be trained? 
 
Assuming that judges who are occupied with labour law keep up to date on matters at issue in 
this field, we find this to be adequate. 
 
 
 
5 Lay Judges, Professional Judges and Social Policy  
 
 In case your labour courts have professional and lay judges:  
 
 
 
 
a)  What is the role of lay judges (public representatives) in implementing and 

making social policy and deciding issues relating to social policy? 
 
Lay judges work on equal terms with the chairman and vice-chairmen of the Industrial 
Tribunal and the head of secretariat. Similarly to lay judges at the ordinary courts of law, they 
must thus adjudicate solely in accordance with the law (in the wide sense of the word) and 
according to the evidence. With reference to the provisions of labour law on legal incapacity 
of judges, they are also barred from participating in the hearing of a case in the event that 
circumstances exist which may raise doubts about their complete impartiality. However, this 
should be understood in the sense that judges who are appointed upon the recommendation of 
employers’ and employees’ organisations, respectively, are not representatives proper of the 
parties; however, each of these judges are assumed to safeguard the general interests of their 
respective organisations. 
 
 
b) What is the lay judges’ contribution to the judgement itself, if any? (Would they 

be able to overrule the professional judge, for example?) 
 
Lay judges (quite of few of whom are, incidentally, lawyers) present their personal views 
during the post-trial discussions, and the six lay judges, like the chairman or the vice-
chairman acting as chairman, each have one vote. In other words, it is possible for the lay 
judges to outvote the chairman.  
 
The chairman of the Industrial Tribunal drafts the judgement (which does not include 
dissenting opinions), but the final wording of the judgement must be approved by all judges - 
if required they may vote on it. 
 
 
c) Are the perspectives and ideas of lay judges on social policy different than 

those of the professional judges? 
 
Obviously, judges hold different views of political issues, including labour law and social 
policy issues; however, there is no reason to believe that the views of the chairman or the 
vice-chairmen should deviate from views that may be held by the lay judges. 
 
 
d) Are there any patterns in the way lay judges decide on matters relating to 

social policy? For example, do lay judges representative of labour usually vote 
to implement social rights while lay judges representative of management vote 
to oppose them? 
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As mentioned above, lay judges must in general be assumed to safeguard the interests of their 
respective organisations. Thus it seems reasonable to assume that judges who have been 
appointed upon the recommendation of employees’ organisations, respectively, will quite 
often advocate the views of their respective organisations. The content of judges’ post-trial 
discussions must not, however, be published. This is to prevent judges from feeling forced to 
adopt special views. 


