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Introduction 
 
This first report is based on responses from 9 participants received before 5 August 2002.  
The purpose of the enquiry is to make a comparative study of the use of lay judges on 
Appellate Labour Courts (ALC). 
 
 
Constitution of the Court 
 
In 5 jurisdictions the tripartite model is used.  In Belgium, Germany and the United Kingdom 
the ALC consists of a professional judge and 2 lay judges.  In Sweden and Norway the 
highest labour court consists of 7 members; in Norway 3 professional judges and 4 lay 
judges; in Sweden 2 professional judges, a civil servant and 4 lay judges.  Lay representation 
in each case is evenly balanced between members taken from both the worker and employer 
side of industry. 
 
In France, Slovenia and Spain the ALC consists only of professional judges.  In Spain only 
professional judges sit at each level.  However, in France and Slovenia the first instance 
labour court includes lay judges, as do all of the first instance courts in the first 5 countries 
mentioned. 
 
Ireland has a system unique amongst the respondents.  It has neither professional (lawyer) 
judges nor lay judges as generally understood, but instead experienced industrial relations 
practitioners. 
 
Each of the 9 respondents has indicated that there are presently no plans to alter the 
constitution of the relevant ALC. 
 
Accordingly this report concentrates principally on the experience of the United Kingdom, 
Belgium, Germany, Sweden and Norway (the 5). 
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Powers of the Lay Judges 
 
In general, the constitution of the 5 ALCs requires lay judges to sit with professional judges.  
There are limited exceptions.  The professional judge may deal with directions sitting alone 
and in the United Kingdom he may hear an appeal from a first instance judge (Employment 
Tribunal legally qualified chairman) who sat alone. 
 
In each case, apart from the German Federal Labour Court, the lay judges outnumber the 
professional judge(s).  Each member of the court has an equal vote.  Thus, in theory the 
majority may outvote the minority professional judge(s).  In practice this happens rarely in 
the United Kingdom; in Belgium the professional judge’s opinion on the law is seen as 
carrying additional weight; in Norway it has never happened and in Sweden only once, in 
1947, and that decision was later found to be unlawful. 
 
The reason for generally widespread unanimity perhaps lies in the fact that in all 5 
jurisdictions lay judges, although recruited from both sides of industry are regarded and 
regard themselves as independent judges, not delegates representing their own ‘side’.  
Further, where questions of law are the principal concern of the court it is unsurprising that 
on legal questions the lay judges will tend to defer to their professional colleague.  Equally, 
he will be guided by his lay colleagues’ industrial experience in the direction of the right 
result. 
 
Appointments 
 
The system generally is that suitable persons with the necessary industrial experience are 
recommended or nominated by the relevant employers’ organisations and trade unions for 
appointment to a panel from which the lay judges are drawn.  Tha t was the system until 
recently in the United Kingdom; now members are appointed as a result of open competition. 
 
Lay judges are appointed for a fixed term, 3 years in the case of Norway, Sweden and the 
United Kingdom; 5 years in Germany and Belgium.  Appointments are renewable, subject to 
an age limit, 70 in the United Kingdom and 65 in Germany.  Lay judges will only be removed 
for misconduct which, in the United Kingdom, includes bankruptcy and failing to fulfil the 
minimum annual sitting requirement. 
 
Training/Expertise 
 
Apart from the United Kingdom, where new lay judges “sit in” with an experienced court for 
2 days and all attend an annual training day, there is no training programme in place in 
Belgium, Germany, Sweden and Norway. 
 
This is perhaps unsurprising.  Industrial ‘lay’ judges are not laymen in the sense of criminal 
jurors.  They are selected for their wide experience in industrial relations.  It is precisely that 
expertise, which they bring from the real world, which is their strength and the value which 
they add to the system of industrial justice (see below). 
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Conclusion 
 
All respondents speak of the advantages of sitting with lay judges.  First there is the public 
perception of a hearing before their peers.  It is also desirable that appeals from first instance 
labour courts comprised of lay judges and a professional judge should go to a similarly 
constituted ALC.  Such a system is considered worth examining by our colleague from 
Slovenia, where the ALC consists of professional judges only.  Although none of the 
respondents operate in a system where panels of judges contain a specialist in the particular 
field on a case by case basis (eg in discrimination cases), the lay judges, because of the system 
of nomination, selection and appointment, are taken to be widely experienced in all areas of 
the jurisdiction.  Respondents from Norway and Sweden point particularly to the practical 
knowledge of their lay colleagues when interpreting collective agreements. 
 
Thus, whilst none of the respondents are aware of any move to change their current system it 
would be interesting to hear the views of those who do not sit with lay judges on appeal as to 
the value of doing so, given the enthusiasm shown by those who do. 


