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Preliminary remarks: This Questionnaire does not deal with settlement of collective 
interests i.e. between a trade union and an employers’ association to change tariffs or 
between a works’ council and employer regarding new plant agreements. Specific 
procedures and institutions to handle this kind of collective disputes exist in most 
countries. The main objective of this questionnaire is the settlement of specific points of 
law regarding claims of employees, in all instances. This also involves the question of 
how trade unions and statutory representative bodies may be involved in supporting this 
by encouraging the individual employee or representing employees interest in specific 
procedures. 
 
I. Are there new initiatives to make Labour Court hearings more efficient?  
 
1. What are the main aspects, mechanisms, or measures that traditionally facilitate most 
the efficiency of the hearings of the Labour Tribunals in general and of your Court in 
particular, concerning either their organisation and functioning, or the procedure, and which 
have been adopted by law, by the judiciary or that are customary? 
 
Are there any pre-trial procedures? 
 
Are they mandatory? … 
 
code of civil procedure law states that before filing a lawsuit, the plaintiff must attempt to 
reach a settlement outside of court 
in all the labour disputes (both private and public) the preventive conciliation has to be 
reached before turning to the judge.  If not, the judicial proceeding must be suspended, 
pending the results of the conciliation. 
 
 



     b. In which way is the court involved? 
 
the attempt for settlement is tried before an administrative office (labour office) or following 
the procedures laid by collective bargaining; when the lawsuit is filed the judge checks the 
regularity of the proceeding 
 
 c. How long may they go on for? 
 
the labour office must examine the request for settlement in ten days after the notice of the 
request; the proceeding must end in the 60 following days; the lawsuit cannot be filed before 
this deadline 
 
 
 d. Who has to bear the legal costs? 
 
the burden of legal costs depends on the will of the parties 
 
  
 e. What effect do they have on the time of prescription? 
 
the notice of the request of settlement stops the time fixed by statute of limitation  
 
3. Are there specific ideas for providing assistance to the plaintiff in order to raise his 
claim more effectively?     
  
free legal services are provided for individuals who have little or no income  
 
4. Are there any plans or proposals currently in place to restrict the possibility of making 
new defences after the defendants answer or for a time limit for admissibility of new 
evidence? 
 
the code of civil procedure law forbids to present new statements of the defendant’s defence 
after the first answer and the first hearing of the case 
 
5.  Are there any specific measures in procedural law to reduce the length of the hearings? 
 
the law forbids hearings for the mere adjournment of the case 
 
 
6.  What interest has to be paid for remunerations, which are not paid at the date of 
maturity? 
 
 for  the delay in payment of remunerations the employer must pay legal interest and 
damages for monetary devaluation (art.429,3 c..p.c.) 
 
Is the Court entitled to send the parties before a mediator? 
 
mediation is entirely voluntary, and every citizen can chose between legal action and 
mediation 
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8. Are there procedural regulations for mediation? 
 
there are no legal rules 
 
 a. Is mediation compulsory? 
 
no (see no.7)  
Optional arbitration procedures are usual in particular cases (e.g. in disputes involving 
managers, high level workers, or particular categories of employees)  according to  their 
collective agreements which provide expressly such arbitration. 
The award can be appealed directly to the Corte di appello, only for breach of peremptory 
law, or absolute lack of grounds of the decision. 
There are some arbitration Bodies for resolving disputes between professional athletes and 
their Sport Companies.   Due to the efficiency of those private procedures, the sports trials 
come before the professional judges very infrequently. 
 
 
  
 b. How are the mediators selected? In what way is the court involved? Are the 
judges different from trial judges? 
 
 see no.8 
 
 c. Is it a confidential exercise?  
 
see n.8  
 
 d. How long may mediation go on for? How does it finish?  
 
see n.8  
 
            e. Who has to bear the legal costs? 
 
see no.8  
 
    f. What effect does mediation have on the time of prescription?  
 
 see no.2 e  
 
g. What training in law and procedure is given to mediators? 
 
see n.8 
 
9. How often do the parties use this possibility?  
 
 only a very small part of legal claims are settled by mediation  
 
10. Do you perceive there to be: 
a. advantages and  
b. disadvantages in mediation 
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mediation can give fast solution of the litigation, but parties can appeal against the award 
and the procedure is normally quite expensive 
 
 
11.  Does the Labour Court request the parties to explore a possible amicable 
settlement and does it assist them? 
 
 The judge can always explore during the trial the possibility of a negotiated 
settlement.   Then again the parties are free to ask for a suspension of the judicial procedure 
in aim to reach a negotiated solution of the litigation 
 
12.  Is it possible to obtain an order of execution even if the defendant appeals 
against a judgement of first instance? 
 
 the judgment of first instance with an order of payment is immediately executive, but 
the suspension of execution can be requested to the appeal judge. 
 
 
13.    Are the files managed electronically? 
 
  no 
 
14. Are there other measures concerning the organisation and functioning of courts? 
 
no 
 
15. What is the number of: a. Cases;    b. judgements of first instance and 
    c. appeals 
           per year per 100.000 employees? 
 
in the year 2002:    : 
 
in first instance 1.012.3675 cases (labour and social security litigations). -  in appeal, 
126.772 cases were pending 
 
b) In the same year. there were, in first instance, 314.394 judgments and  50544 judgements 
in appeal. 
 
c) following the data given by CNEL (Consiglio Nazionale dell’Economia e del Lavoro) in the 
same year 2002 about 21.000.000 were occupied in Italy. 
 
We can then fix, per 100.000 employees, the number of cases and judgments as follows: 
1) first instance pending cases 4820,7 
2) appeal pending cases 603,6 
3)first instance judgments 1497,1 
4) appeal judgments 240,6 
  
 
What percentage of cases remains pending for longer than one year?  
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the average duration of labour trials, both in first instance and appeal, is longer than one 
year 
Apart from very infrequent cases, an enormous amount of disputes – yearly still increasing – 
come before to Italian judges because the “filters”  (or the alternative ways to solutions of 
disputes) provided by our legal system are both very few and inefficient 
 
 
 
 
17. How many disputes are settled by arbitration?  
 
very few 
  
 
 
II. Collective (class) action. 
 
1. Are collective actions admissible in your Country? If they are, what type of collective 
actions does your Country have?  
 
 in pursuance of art.28 legge n.300/1970, collective actions are regulated for claims of 
the workers unions against wrongful limitation of the freedom of their activity 
 
 
2. Who are the Parties to these procedures?  
 
local representatives of national trade unions v. the employer 
 
3. Which courts are competent?  
 
Labour Courts are competent for these actions 
 
4. What effects does their decision have?  
 
the order to cease and desist from the wrongful behaviour, with measures for the removal of 
detrimental effects, is immediately executive 
 
 
5. For whom is this decision binding?  
 
 the order is binding for the defendant employer 
 
6.  Is it possible for a works’ council or trade union to sue or request for 
ascertainment of rights or legal relations, if some employees are involved? Do they have to 
specify these employees?  
 
the trade unions can protect the rights of specified employees;  
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7.  Who has to bear the cost?  
 
following the general rule, the winner of the litigation recovers the legal costs from the loser 
 
 
8.  What effect do these procedures have on the time of prescription?  
 
 the rights of the single employees are subjected to the general rules of limitation; the 
collective action stops the time of prescription if the workers are present in the judgment 
 
9. Do public complaints procedures leading to an out of court settlement exist?  
no 
 
10.  What are the main advantages and disadvantages of collective (class) actions? 
 
the safeguard of workers unions’ rights is very effective because the order to cease from the 
anti union  behaviour is given with summary judgment and is immediately executive; the 
breach of this order is a criminal offence 
 
 
 
Other remarks 
 
JUDICIAL ADJUDICATION OF LABOUR DISPUTES 
 
In Italy Labour law cases (both individual and collective, regarding private and public) and 
Social security law cases fall within the competence of a professional judge.   The judge of 
first instance (Tribunal) is sitting alone 
The largest Offices are divided into special sections exclusively dealing with labour and 
security social trials. 
 
 Court of appeal  (with three members professional judges) is the judge of the second 
instance.  In the largest Courts there are sections exclusively dealing with labour and social 
security trials. 
  Corte di cassazione – working with 5 members judges sitting on each panel -  is the 
judge of last resort also for labour and social security disputes.   
A special chamber of the Cassazione – specialised in labour and social security law – is 
composed of 50 judges. 
In order to guarantee the uniform application of law by each panel, civil procedure law 
provides that a Supreme division (Sezioni Unite, vith 9 members) can resolve differences 
arising among the panel on questions of law. 
 
 
SCOPE OF JURISDICTION 
 
 The jurisdiction of the Italian labour judges is very videly conceived under artt. 409 
c.p.c. 
A recent law (n. 161/2001) has made this jurisdiction even wider providing for the 
competence to deal also with disputes concerning about  all public employment. 
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That’s the reason why a huge amount of cases come before Italian labour judges (more than 
22% of all other civil cases): 
The exceptions to this exclusive jurisdiction are very few: 
when a labour dispute economically interferes whit bankruptcy proceeding, the jurisdiction 
moves to an ordinary judge; 
the disputes between Trade Unions go to the ordinary judge 
the disputes concerning Trade Unions  liability for emloyer’s damages coming from breach of 
collective agreements also go to the ordinary judge; 
the disputes concerning the validity of an administrative act go to the administrative judges 
(TAR and Consiglio di Stato) 
Corte di cassazione deals only with appeals on question of law. 
 
 
NUMBER OF JUDGES DEALING WITH LABOUR TRIALS 
 
On the whole of the 9.500 professional judges on the Official List (both civil and criminal) 
not more than 8.500 were in office in 2001.  Less than 1500 judges are involved in first 
degree,  900 in appeals,  50 in Cassazione. 
There are no honorary judges for such trials 
 
 
 
 
 
Dr.Raffaele Foglia 
Consigliere di Cassazione 
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Supplementary information provided by Judge Curcuruto. 
 
 
1.Introduction. 
 
The following remarks are aimed to add more information exclusively on employment law in the 
public sector, to what has already been pointed out by my fellow colleague Judge Foglia, in 
respect of the general field of labour law  
 
It is important to stress that in Italy public employees have, in principle, been subject to the same 
provisions governing private sector ever since 1993 and that since 1998 a requirement has been 
established for employees to bring their claims before the courts specializing in labour matters, in 
place of administrative courts to do so as under the previous law.  
 
Therefore it should now be considered that public sector is part of the same world to which the 
private employment sector belongs. Not only that!. It is also a substantial part of it. Public 
employees are now more or less 3.700.000. This number does not include, however, Police and 
Army staff nor other categories such as judges, who are governed by special rules. 
 
2.Mediation: some remarks. 
The following remarks are intended to provide an answer to question n. 8 of part I of the 
Questionnaire  
 
As Judge Foglia, rightly pointed out, “in all the labour disputes (both private and public) the 
preventive conciliation has to be reached before turning to the judge ( 2 a )”. 
 
Generally speaking, no legal rules are provided for mediation.  
 
In the public sector disputes, however, according to article 65 of the law regulating the public 
employment sector ( legislative decree of 30 March 2001, n. 165 ) some rules are provided 
whereby the public employee wishing to put a claim before a judge has to provide a clear 
statement of the rights being claimed for. This is provided in a written document addressed to 
the public administration as the counterpart who has to give a reply in writing within a specific 
time, as to whether or not it intends to recognize the employee’s rights, together with the reasons 
for not giving a positive response, if any. 
 
Then each party has to appoint one member of a three-member panel, the third member being 
appointed by a special public office.  
 
This panel will try to conciliate the parties.  
 
Before the panel parties can be assisted by experts, not necessarily lawyers. 
 
The members of the panel have to formulate a conciliation proposal which the parties can either 
accept or not. 
 
A deadline of 90 days is established since conciliation is started, after which the case may be put 
before the labour court, if no agreement is reached by the parties.  

 
3. Arbitration: some remarks- 
Since January 2001 parties in the public employment may choose to have their dispute settled by 
an arbitrator instead by an ordinary judge ( labour court). 
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This is provided by a collective agreement which came into force on 31 January 2001. 
 
The procedure is not mandatory, unless for minor claims, within the disciplinary system of 
penalties  
 
The dispute can be settled by a single arbitrator ( not a panel ) chosen by the parties, but the 
arbitrator needs to be properly qualified as an expert in the field of labour law.  
 
Very specific procedural rules are established by the agreement referred to before. 
 
The arbitrator has to give his decision within 90 days from the time he has been appointed, but 
this time can be extended, if necessary, to 30 days. 
 
The decision is taken on a confidential basis: there is not a public procedure being applied.  
 
The arbitrator must give written reasons of the decision. The decision can be challenged before 
an ordinary court but only on very narrow basis.  
 
In arbitration parties can be represented by experts, the latter not necessarily being lawyers. In 
most cases, however, it is a lawyer who represents the parties. Public administrations are normally 
represented by some qualified employees, but in same cases they can also appoint a private 
lawyer. 
 
As for the costs, a distinction should be made between the fees of the arbitrator and the fees for 
the defense of the parties. 
 
The fees of the arbitrator are to be paid by the loosing party. No rule is provided for the defense 
fees, so each party will bear the defense costs.  
 
As far as the time limits is concerned, putting a claim before an arbitrator has the same effects 
than putting a claim before a judge : this will lead time limits to be suspended.  
 
For the purpose of the said collective agreement, arbitrators can be chosen within a list dressed 
by the parties of the collective agreement. If the person chosen is not on the list he/she has  to 
comply with the conditions for the enrolment in the list, that is , to be lawyer with special 
qualification in labour law or, if not lawyer, expert in the labour relationships field. 
 
A training course for people who want to be enrolled in the list is to be organized in the very 
next future, in cooperation with some Universities, by the parties of the collective agreement, 
which means by the Unions and the Italian Ministry for “The Public Function “( which is 
competent for matters concerning the public employment sector). 
 
It’s worth noting that to take part to this course applicants must prove to have had experience 
either at a professional or academic level in the matters of labour law. 
 
Till now very few procedures before the arbitrator have taken place. But we have to consider that 
the arbitration alternative is too recent a method to be regarded as being either successful or not.  
 
3.Class actions: some remarks 
The following remarks are aimed to answer questions nn 1-10 of part II of the questionnaire, 
always with regard to the public employment law. 
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Although not formally admitted in general, in the public sector employment law a special 
procedure is provided by art. 64 of the above-mentioned legislative decree of 30 March 2001, n. 
165 ) which in some respects could be deemed to be similar to a class action.  
 
The general premise of this procedure is that a dispute is raised concerning the application of a 
collective agreement.   
 
The parties in this procedure are the individual and the public employer concerned, but also the 
Unions and the Administrations who have signed the collective agreement whose provisions are 
under question.  
 
The procedure begins, as usual, before a first instance labour court. But as soon as a question of 
interpretation of the collective agreement ( or of a particular clause of it) raises there are two 
possibilities: either the parties who signed the agreement reach a new agreement by which they 
establish the meaning of the contract ( or clause) or the case has to be put almost immediately 
before the Supreme Court of Cassation. This one will interpret the contract and decide what its 
correct meaning is.  
 
In the first case ( new agreement by the parties on the interpretation of the contract) the 
agreement concerning the meaning of the contract  is binding for the judge,  who has to decide 
the case on the basis of the interpretation given by the parties. But the interpretive agreement will 
also be binding for every public administration and every employee to whom the original ( and 
therefore the new) agreement applies.  
 
In the second case (  when the parties do not reach a new  agreement ) the first instance judge 
has to give an interpretation of the original agreement, and the decision can only be challenged 
immediately before the Supreme Court, who will give a binding judgment for the case.  
 
Should a similar case be raised before another first instance judge, this one can either accept the 
interpretation given by the Supreme Court or immediately put the case before this Court.  
 
So in fact, although not formally provided, the decision by the said Court will have effects for all 
the employees and the administrations concerned, and this explains why, as already said, the 
Unions and the Administration, which have signed the agreement are also parties in the 
procedure and can consequently challenge the first instance decision, putting the case before the 
Supreme Court. 
 
As for the cost of this procedure, in order to avoid that a flow of small claims relating to 
collective agreement is brought before the Supreme Court, the law establishes that the loosing 
party can be condemned by the Supreme Court not only to pay the fees of defense to the 
counterpart, but also the damages provoked by the procedure itself ( which is something very 
close to a sort of punitive damage). 
 
Given the nature of the procedure which takes place within the framework of an individual case, 
there is a suspension of time of prescription. 
 
The possibility for the collective parties to reach an interpretive agreement could be seen as an 
out of Court settlement  
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This procedure has two main advantages : 1) you have a quick  decision by the last instance Court 
regarding collective rules by which thousand people are concerned; 2) one you have such a 
decision it’s unlikely that similar cases raise. 
 
The main disadvantage is the fact that parties could agree on an interpretation of the their 
collective agreement on the basis of their own interest and not on legally grounds.  
 
Nevertheless, according to my opinion, the advantages are greater than the  disadvantages. 
 
The above described procedure applies only to the public sector. It’s worth considering that 
some expert in the field of labour law, scholars and lawyers as well, have made suggestions to 
extend the system of the binding interpretation by the Court of Cassation to collective 
agreements in private employment. 
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