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III EUROPEAN EQUALITY LAW IN LABOUR COURT PROCEEDINGS 
 

1.  We have, apart from the Equal Pay Act 1970, three specific lines of legislation dealing 
with both direct and indirect discrimination: in each case the originating Act has been 
amended and supplemented on numerous subsequent occasions. The originating statutes 
are: Sex Discrimination Act 1975, Race Relations Act 1976 and Disability 
Discrimination Act 1995. We are about to bring in provisions relating to sexual 
orientation discrimination and religious discrimination and, subsequently, age 
discrimination. 

2.  The three Acts, to which reference is made above, all provide for protection in respect of 
discrimination, not only for existing employees but also in relation to the arrangements 
made for the purpose of determining who should be offered employment, the terms on 
which it may be offered and the refusal or omission to offer such employment. 
Discriminatory advertisements are specifically unlawful and the subject of a criminal 
offence. 

3.  There is specific provision for proceedings to be taken for an injunction to restrain 
discriminatory practices by the Commission for Racial Equality or the Equal 
Opportunities Commission in the local County Court. But so far as claims by individuals 
are concerned there are no specific speedy remedies in the Employment Tribunals. 

4.  The ordinary time limit for unfair dismissal and discrimination cases is a period of three 
months from the date when the act complained of was done (or in the case of dismissal 
the effective date of termination). In both cases there is provision for the extension of 
that period, although in the case of unfair dismissal it is considerably more restrictive 
(the tribunal must be ‘satisfied that it was not reasonably practicable for the complaint to 
be presented’ before the end of the three-month period) than in respect of discrimination 



(where the question is simply whether an extension would be ‘just and equitable’). 
However in the case of discrimination, there is an additional concept of a ‘continuing 
act’, derived from the fact that the facts of discrimination can be seen as continuous, by 
which (if such be established) the three months does not run until the latest such act: this 
has led to a considerable amount of jurisprudence. 

5.  The burden of proof is on the claimant in all cases of discrimination. However in the 
case of sex discrimination (to be extended to other cases of discrimination as from later 
this year) s63A of the Sex Discrimination Act 1975 (introduced as from 12 October 
2001) provides: 

“Where, on the hearing of the complaint, the complainant proves facts from which 
the Tribunal could, apart from this section, conclude, in the absence of an adequate 
explanation, that the respondent –  

(a) has committed an act of discrimination against the complainant which is 
unlawful …  

the tribunal shall uphold the complaint unless the respondent proves that he did not 
commit … that act.” 

There can thus be a transfer of the onus. 

6.  Naturally any European law provision with direct effect, as being part of UK law, 
applies automatically, and it is to be hoped that, if relevant, one party or the other will 
refer to or rely upon it. However in the discrimination field reliance on it would not 
ordinarily be relevant or necessary, as the UK national legislation is complete and 
sufficient. 

7.  The ordinary remedies for discrimination are compensation (ordinarily on a basis 
intended literally to compensate, but capable of including an element of ‘aggravated 
damages’), declaratory orders and, if appropriate, recommendations for change: the last 
are rare, but if made, and not complied with, they can result in an increase in the amount 
of compensation. There is no upper limit on compensation but there have been recent 
Court of Appeal decisions which have emphasised that compensation for mental distress, 
humiliation, etc. must not be excessive and must be in line with awards made in the 
ordinary courts for damages for personal injury. This has led to a considerable reduction 
in the kind of awards that were being made. Only in the most serious cases will awards 
approach £50,000. There are some restrictions on the circumstances in which 
compensation can be awarded for innocent (i.e. non-deliberate) indirect sex 
discrimination (s65(1)(B). 

8.  See answers to I 7-11 above. The Advisory, Conciliation and Arbitration Service 
(ACAS) has an Arbitration scheme in existence, of which parties can (but rarely do) 
make use, and tribunals can recommend settlement or conciliation, but I rather assume  
infrequently do.  

From the point of view of the Employment Appeal Tribunal, discrimination cases 
represent probably the most appealed decisions. Employers may be prepared to accept a 
decision against them on an issue like unfair dismissal or redundancy, but (at least save 
where discrimination is obviously explicable by reference to a rogue fellow employee) 
are rarely prepared to accept what has become the stigma of an adverse finding of 
discrimination. Unsuccessful employees similarly appear to wish to appeal, more so than 
in respect of unsuccessful claims for unfair dismissal etc.: but there is the significant 
additional contributing factor that, whereas in unfair dismissal they have possibly moved 



on to other jobs, or lost interest in making claims, in relation to a discrimination claim 
they very often remain in the same employment, and have no disincentive from 
appealing because they are protected (some might say positively encouraged) by the 
anti-victimisation laws. 

9.  No. 

10.  There is, as a result of a recent decision of the Employment Appeal Tribunal, some 
greater protection in respect of the making of a Restrictive Reporting Order i.e. limiting 
publication of evidence at hearings, for those pursuing an equality claim, compared with 
ordinary claimants. 
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