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Prefatory note: 

Equality law in the present context is primarily based on statute law and pertain, 
though not solely, to individual rights. It needs, then, to be recalled that in 
Norway, individual employment law disputes are not within the jurisdiction of 
the Labour Court, which is a specialized (and essentially one-tier) court that 
holds exclusive and final jurisdiction over disputes concerning collective 
agreements (interpretation, validity, breach, and sanctions) and the lawfulness of 
industrial action. Individual employment law disputes, on the other hand, fall to 
the general, three-tiered, ordinary courts system, which is a unitary court system 
that holds jurisdiction in all other forms of disputes, thus also in all forms of 
disputes concerning employment contracts and individual workers’ statutory 
rights (including matters that may be seen as pertaining to social, administrative, 
and criminal law). However, obviously, issues of equality law may also appear 
before the Labour Court in the context of a collective agreement rights dispute. 
 Matters of jurisdiction and procedure have been dealt with at several previous 
meetings; see, in particular, the proceedings of the 1st, 2nd, and 3rd ELCJMs. Reference 
may also be made to the more recent presentation by S. Evju, «Norwegian courts and 
labour jurisdiction», in Espace judiciaire et social européen. Actes du colloque des 5 et 
6 novembre 2001 (sous la direction de Georges de Leval et Joël Hubin), Bruxelles, De 
Boeck & Larcier s.a., 2003, pp. 61-82. 

 
 
 

Equal treatment 
 

1. How do labour courts apply the concepts of direct and indirect discrimination 
on the grounds of racial or ethnic origin, gender, religion or belief, disability, 
age and sexual orientation, with regard to employment and occupation?  
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For several reasons, this question eludes elaboration in-depth. The statutory 
concepts, as far as they exist in Norwegian law today, essentially correspond to 
those of EC law, having been proposed and adopted with that in view. The same 
goes for the pending proposal (its sec. 54 C) on new statutory provisions in this 
field (see, here, in item 2, below). 
 Case law in the broader field of equality and non-discrimination law is 
however very scarce. Even including gender discrimination, not more than a 
small dozen of reported cases may be pointed to, and none deals with the 
concepts in question in a way that provides a sound basis for generalization. In 
short, what can be said is that the courts may be seen to take a purposive 
approach, with a view to the effective enforcement of protection against 
discrimination, in their construction and application of the legal provisions in 
question. 
 
 
Non-discrimination in recruitment procedures and employment 

 
2. Does national legislation foresee any prohibition or restriction regarding 

occupational requirements in job advertisements? If yes, please describe how 
case law deals with breaches of such provisions.  
Sec. 55 A of the 1977 Worker Protection and Working Environment Act 
(WEA), its first part, explicitly prohibits job advertisement requirements, or 
otherwise seeking information on applicants, as regards political, religious, or 
cultural views, trade union membership, and homosexual orientation, unless 
objectively justified. Sec. 4, first paragraph, of the 1978 Gender Equality (Equal 
Opportunities) Act (GEA) similarly prohibits gender requirements in job 
advertisements. Restrictions can be taken to follow also from the (more recently 
added) second part of sec. 55 A WEA, which addresses discrimination in hiring 
on grounds of race, colour, national or ethnic origin, homosexual orientation and 
cohabitation, and disability. 
 Presently, a Bill (Ot.prp. nr. 104 (2002-2003)) is pending proposing the 
inclusion into the 1977 WEA of a new chapter X A on “equal treatment in 
working life”, intended, i.a., to fully transpose the requirements of Directive 
2000/78/EC. It may be noted that the Directive, adopted on the basis of Art. 13 
TEC, is not technically a part of the EEA Agreement, to which Norway is a 
party; however, the Norwegian government has unilaterally decided to opt for its 
transposition into domestic law. The new legislation is expected to pass in 
Parliament, and enter into force, by late fall, 2003. 
 As proposed, the new provisions will apply to all aspects of employment 
relations (and more), including job advertisements and hiring, and cover the 
following grounds of discrimination: sex (still maintaining also the GEA 
provisions in this field, which shall take precedence where matters of gender 
discrimination is concerned), religion, belief, colour, national or ethnic origin, 
political opinion, trade union membership [also encompassing non-
membership], sexual orientation, disability, and age.  
 See, also, in items 5 and 6, below.  
 As regards Directive 2000/43/EC, specific legislation is also in preparation, on the 
basis of a “green paper” commission report – NOU 2002: 12 Rettslig vern mot etnisk 
diskriminering – but no Bill has yet been tabled. More extensive legislation on 
disability discrimination is also being considered, on the basis of another commission 
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“green paper” (NOU 2001: 22 Fra bruker til borger); a follow-up commission study is 
due to be tabled by the end of 2003. 
 
As for case law, the general comment given in item 1, above, applies. The 
Supreme Court decisions in Rt. 1980, p. 598 (on criminal liability for breach of 
sec. 55 A WEA), and Rt. 2001, p. 248 (non-contractual liability in damages for 
breach of sec. 55 A WEA), may be cited in illustration.  
 
 
Judicial enforcement, time limits and remedies  

 
3. Does your country provide special proceedings that enable the courts to deliver 

a quick (provisional?) remedy in cases of discrimination? If so, describe these 
proceedings and their effects.  
No such procedures specific to discrimination cases exist. The general rules of 
civil procedure law on interim injunctions are applicable, in principle; however, 
so far, they are not known to have been invoked before the courts in 
discrimination cases. 
 
 

4. Does your national labour law foresee any time limits for the pursuit of related 
claims, and how are they applied? Have questions on time limits on equality law 
been raised in the case law of your country and how have they been dealt with?  
Special rules on time limits in this regard do not exist. Aside from termination of 
employment (dismissal) disputes, which in general are subject to specific time 
limits for bringing action, ordinary rules on limitation (prescription) apply; as a 
main rule, the period of limitation is three years. – Issues of time limits, or 
limitation, have not been raised with the courts in discrimination cases. 
 
 

5. How is the burden of proof applied in your country in cases where the claimant 
cannot provide full evidence? Is the burden of proof shifted partially or fully to 
the employer if the claimant establishes facts that indicate discrimination (prima 
facie case, reversal, or other modification of the burden of proof)?  
Provisions on the shifting of the burden of proof were adopted into the 1978 
GEA by an amendment in 1995, applicable to all the Act’s provisions on labour 
and employment related matters. Those provisions were maintained when the 
GEA was again amended in 2002 (as per 1 July, 2002) – in view, i.a., of 
Directive 97/80/EC – and are now set out in sec. 16 GEA. 
 A wholly similar provision on the shifting of the burden of proof was added 
to the second part of sec. 55 A WEA by a 2001 amendment. Further, a general, 
and essentially similar, provision on this is included in the proposed new Ch. X 
A of the WEA; its sec. 54 I reading: 

«If an employee or a job applicant establishes information giving reason to 
assume that discrimination has occurred, it is for the employer to 
substantiate that nonetheless, discrimination in breach of provisions of this 
chapter of the Act is not at hand.» 

It must be noted that a new Ch. X A will apply not only to actual employees and 
job applicants, but also to employers’ and enterprises’ selection and treatment of 
contract (hired-in) workers and independent contractors (sec. 54 A, No. 3). 
Further, the new provisions explicitly shall cover all aspects of employment 
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relations (sec. 54 A, No. 2), including, as specifically – but not exhaustively – 
enumerated: 

«a) the advertisement of positions, hiring, redeployment, promotion, 
b) training and other forms of skills development, 
c) terms of wages and working conditions, 
d) termination of employment.» 

So far, no court decisions applying the burden of proof rules referred to have 
appeared. 
 
 

6. Is European equality law ex officio applied in cases where no party makes 
reference to it?  
Under the EEA Agreement EC law does not have a “direct effect” in Norwegian 
law but must be transposed, one way or another, to be applicable in domestic 
law. This is, also, what has been – and is being – done as regards EC equality 
law. National courts are under a general obligation to construe and apply the 
Agreement and domestic implementation legislation in accordance with, and 
with a view to unity and consistency with, corresponding EC law, including ECJ 
case law; and pursuant to the 1992 Act on the Implementation of the EEA 
Agreement, sec. 2, in the event of a conflict statute law provisions serving to 
fulfil Agreement obligations shall take precedence over other domestic law 
provisions. 
 Courts shall ex officio examine and apply legal norms (1915 Civil Procedure 
Act, sec. 191). This applies generally, also to collective agreement disputes 
before the Labour Court. Any court has the right and the duty to ex officio apply 
mandatory (inderogable) law regardless of parties’ submissions, and any clause 
in an employment contract, a collective agreement, work rules, etc., 
contravening such legal provisions is null and void. (This ensues from general 
principles of law; an explicit provision on this (sec. 54 J, No. 3) is moreover 
included in the proposed new Ch. X A WEA.) 
 
 

7. What compensation or redress can a plaintiff / claimant demand (reinstatement, 
injunction, penalty, damages, punitive damages, etc.)? Are there upper limits for 
compensation or redress? How have these aspects emerged in the case law of 
your country?  
In the event of wrongful dismissal, the basic and general remedy is that of 
“invalidity” (null and void), entailing that the employment relationship is 
upheld, or, as the case may be, reinstatement. In addition, compensation may be 
demanded; compensation in these cases includes damages for economic loss and 
“non-economic redress” (a form of punitive damages). 
 In other cases, the general remedy is (contractual or non-contractual) 
damages for economic loss incurred. – The proposed new Ch. X A WEA adds to 
this by introducing a general rule (sec. 54 J, No. 1) on strict liability for “non-
economic redress” applicable to any discrimination in violation of the provisions 
concerned. 
 Rules on upper limits (maximum compensation) do not obtain; nor are there 
rules on standardized assessments or awards. Courts are free to discretionary 
assess losses incurred and to set compensation in the individual case.  
 Case law pertaining specifically to discrimination redress again is very scant 
and does not really lend itself to more general comment. 
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8. Are there mechanisms (as a voluntary or mandatory step) in your country to 
solve disputes on equality in out of court proceedings? If so, please describe 
them.  
The 1978 GEA established the Equal Opportunities Ombud and the Equal 
Opportunities Complaints Board. The Ombud is vested with the task of seeking to 
ensure that the provisions of the ESA are observed, which will include seeking to 
establish and disseminate sound practices as well as to suggest and push for 
changes in the law. In complaint cases, the formal authority of the Ombud is 
normally restricted to seek amicable settlements and issue statements of opinion. If 
a statement of opinion is not complied with, the Ombud may bring the case before 
the Complaints Board for a formal decision, as may the individual concerned. The 
Complaints Board is a tripartite body empowered to make formally binding 
decisions, issue orders and impose measures to counteract violations of the Act. Its 
competence is however restricted in respect of administrative law. Also, it cannot 
impose hiring or award damages. Nor may the Board make decisions on the 
validity, interpretation or existence of a collective agreement as such; these are 
issues that fall solely within the jurisdiction of the Labour Court. 
 Decisions by the Board may be challenged in the ordinary courts pursuant to 
the rules of general administrative law. Recourse to the Ombud and Board 
complaints procedure is however not mandatory and is no prerequisite to legal 
action before the courts. 
 Similar institutions and procedures do currently not obtain in other fields of 
equality law, but are under consideration in conjunction with on-going 
commission studies of law reforms. 
 
 

9. Is there a tendency among the lower courts to refer questions to the European 
Court of Justice as a preliminary ruling (Article 234 EC Treaty)?  
Similarly to Art. 234 TEC, pursuant to the EEA Agreement national courts have 
a right (but no duty) to refer questions to the EFTA Court for an “advisory 
opinion”. Altogether, the number of references by Norwegian courts to the 
EFTA Court is quite small and so far, none have been made on matters of 
discrimination in employment. 
 
 

10. Does your country foresee special protection for persons who pursue an equality 
claim or for those who support such claimants (prohibition of victimization)? 
How does case law deal with these situations?  
Currently, there are no specific statutory provisions on this and the issue has not 
been addressed in case law. The prevailing opinion however is, that 
victimization or retaliatory measures of this kind by itself must be deemed to 
constitute discrimination or unlawful action pursuant to the general protective 
provisions and norms otherwise applicable. 
 The pending Bill on a new Ch. X A WEA includes a specific provision, sec. 
54 G, on retaliation protection, to which the proposed rules on redress will also 
apply. 
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