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Equal treatment 
 
1. How do labour courts apply the concepts of direct and indirect discrimination on the grounds of 
racial or ethnic origin, gender, religion or belief, disability, age and sexual orientation, with regard 
to employment and occupation?  
 
art.15 legge n.300/1970 forbids any action, measure or agreement intended to render joining or  
not joining a trade union conditional to the access to a job; to dismiss an employee, discriminate 
him in the job or in any case damage him on the ground of his trade union affiliation or his taking 
part in a strike. The same rules apply for discrimination on ground of political affiliation or 
religion, sex or language (ethnic reason). 
Legge n.903/1977 forbids any discrimination between men and women in access to employment, 
assignment of tasks and and advancement in career; states – as the Italian Constitution does- the 
right of women workers to the same remuneration as men with the same tasks. 
legge n.125/1991 extend the ban to indirect discrimination, defined as any  treatment 
proportionally more detrimental to workers of each sex, on ground of elements not essential to the 
job.  
D.Lvo 13.8.2003, n. 216 - wich has recently implemented the EC Directive n. 78/2000 – extends the 
protection against the direct or indirect discrimination: the employee is entitled to bring the 
employer to the court also on the ground of statistic data, or of other evidences. 
 
 
Non-discrimination in recruitment procedures and employment 
 
2. Does national legislation foresee any prohibition or restriction regarding occupational 
requirements in job advertisements? If yes, please describe how case law deals with breaches of 
such provisions.  
 
art. 8 legge n.300/1970 forbids the employer to inquire, for the access to employment and during 
the employment relationship, about the political, religious or union related opinions of the 



employee, and about  any fact not relevant for the professional evaluation. The breach of this 
provision is a criminal offence. 
 
Judicial enforcement, time limits and remedies  
 
3. Does your country provide special proceedings that enable the courts to deliver a quick 
(provisional?) remedy in cases of discrimination? If so, describe these proceedings and their effects.  
 
art.15 legge n.903/1977 provides a special proceeding, with a summary judgment, for assessment of 
sexual discrimination, against the same law; the judge, if finds for the plaintiff, gives an order, 
which is immediately executive, to cease from the wrongful behaviour and to remove the 
detrimental effects. 
 
 
4. Does your national labour law foresee any time limits for the pursuit of related claims, and how 
are they applied? Have questions on time limits on equality law been raised in the case law of your 
country and how have they been dealt with?  
 
General rules of time limitation apply; questions have been raised in cases of mobbing, where the 
proof of wrongful behaviour was connected to different facts spaced in time, and the claim related 
to some of them could be barred by statutory  limitations. 
 
Three kinds of  time-related questions arises in our cases law: 
a) How much time does one have at his disposal in order to claim a right before a court ? 
 
R. that depends  normally on the ordinary rules of time limits:   in such cases (e.g., when it is in 
discussion the discriminatory dismissal and the right to the reinstatement of the job, or the former 
relationship) the Italian Courts set aside the six months’ limitation period according to the law n. 
604/1966. 
 
b) When does this amount of time begin to run  ? 
Different can be the answers:    
in case of dismissal such time begins to run from the effective knowledge by the employee. 
In other cases the time limit to bring judicial action begins to run fron the day of the employer’s 
refusal of the claimed right.   In other cases the time limits depends on the time of exaustion of the 
right. 
 
In any case – in spite of the national procedural authonomy – the principle of the effectiveness 
(continuously underlined by the Court of Justice in many cases) requires that national procedural 
remedies schuld not be less favourable than those relating to similar actions of a domestic nature, 
nor framed so as to render the exercise of a right excessively difficult. 
 
c) What are the retroactive effects of the claim brought into the judicial proceeding  ? 
 
In some cases retroactivity questions occur when the judicial action in brought by the employee 
long after the right came into existence – for instance, once the employment relationship has 
terminated.   Our courts coherently say that, when the employment relationship don’t receive a 
strong protection by the law system (see, for istance, art.18 Statuto dei lavoratori) the time limits 
due remuneration rights don’t  rrun during the existence of that relationship, according to the 
classic old roman principle:  “contra non valentem agere non currit praescriptio”   
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5. How is the burden of proof applied in your country in cases where the claimant cannot provide 
full evidence? Is the burden of proof shifted partially or fully to the employer if the claimant 
establishes facts that indicate discrimination (prima facie case, reversal, or other modification of the 
burden of proof)? 
 
In any civil action, the general rule is that the burden of proof is on the plaintiff. However, in 
pursuance of art.4 legge n.125/1991, a presumption of sexual discrimination can be reached on the 
basis of data (given by the plaintiff) concerning the treatment of all the firm’s employees; in this 
case, the burden of negative  proof  of discrimination is shifted on the defendant. 
 
The  "equal treatment” origin of the Community principles on burden of proof  has encountered a 
coherent legislative achievement through the 1997 Burden of proof Directive. 
Italian law n. 125/1991 
 
In employement matters connected to direct or indirect discrimination different from sexual 
grounds,  there is in Italy a general tendency to shift fully the burden of proof to the claimant. 
Then again, our Courts are not insensitive both with art.4,1 of the EC Directive n.97/80 and the 
Court of Justice jurisprudence1:    therefore it is possible to say that also our jurisprudence shifts the 
burden of proof from the employee to the employer in circumstances where the employee has 
established a “prima facie case”. 
A typical complaint is the fairness or not of a selection procedure, women often elieve they fail 
because of their gender.   To argue that a male candidate is appointed is not sufficient to establish a 
prima facie case.  Instead, if the woman is able to show the her final interview was different to that 
of the male candidates (for example it was longer, more difficult etc) a court could consider there 
was a prima facie case for the employer to answer. 
 Such a distribution of the burden of proof is fair because generally the defendant (especially 
if employer) will keep records wich will allow him to explain why he did something, and if his 
reasons where not discriminatory, to show what the real reasons were. 
 
It has also to take in consideration  that Italian labour judges have very wide official powers in 
reserce of proof if the parties establish sufficient elements 
 
 
Is European equality law ex officio applied in cases where no party makes reference to it?  
 
Following general rules, European equality law can be  applied ex officio, but the national rules 
provide a complete protection. 
 
7. What compensation or redress can a plaintiff / claimant demand (reinstatement, injunction, 
penalty, damages, punitive damages, etc.)? Are there upper limits for compensation or redress? 
How have these aspects emerged in the case law of your country? 
 
The plaintiff can obtain, with the judgment of invalidity of wrongful actions, a reinstatement in his 
or her (due)  position in the firm, and compensation following the rules of liability for damages 

                                                 
1 According to Art. 4, 1 Directive n. 97/80:  member states shall take such measures as are necessary, in accordance 
with their national judicial systems, to ensure that, whem person who consider themselves wronged because the 
principle of equal treatment has not been applied to them establish, before a court or other competent authority,  facts 
from which it may be presumed that there has been direct or indirect discrimination,   it shall be for the respondent to 
prove that there has been no breach of the principle of equal treatment. 
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8. Are there mechanisms (as a voluntary or mandatory step) in your country to solve disputes on 
equality in out of court proceedings? If so, please describe them.  
 
there are no special provisions  
 
9. Is there a tendency among the lower courts to refer questions to the European Court of Justice as 
a preliminary ruling (Article 234 EC Treaty)?  
 
no, for the effective protection system given by the national law. 
 
10. Does your country foresee special protection for persons who pursue an equality claim or 
for those who support such claimants (prohibition of victimization)? How does case law deal 
with these situations? 
 
there are non special provisions 
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