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EQUALITY:  LEGISLATIVE BACKGROUND IN IRELAND: by Ms. Melanie Pine 
 
In Ireland, discrimination in relation to all aspects of employment is prohibited by the Employment 
Equality Act 1998, which came into force in October 1999. This repealed the 1970s legislation on equal 
pay and equal treatment.  
 
This Act prohibited discrimination on 9 grounds: 

1. Gender 
2. Marital status 
3. Family status (defined as having caring responsibilities for a young person or a person with 

disabilities) 
4. Sexual Orientation 
5. Disability 
6. Age 
7. Religion 
8. Membership of the Traveller community 
9. Race (including nationality, colour, national or ethnic origin).  

 
The Act also established the Equality Tribunal as the primary forum of redress for unlawful discrimination.  
The main grounds on which cases have been brought to the Tribunal over the last 4 years are: gender, race, 
age and disability.   The Tribunal deals with all employment equality cases at first instance except for two 
exceptions: 

• In relation to discriminatory dismissals ONLY, claims are brought in the first instance to the Labour 
Court.    

• In gender cases ONLY, there is an option to bring claims to the second-level civil courts (this option 
has not to my knowledge been exercised).  

 
NB Discrimination on the same 9 grounds is also prohibited in relation to access to goods and services by 
the Equal Status At 2000, which came into force in October 2000.  The Equality Tribunal is also the first 
instance forum for such cases, and appeals lie to the second-level civil court..  
 
******************************************************************************** 



Questionnaire 
 

Equal treatment 
 

1. How do labour courts apply the concepts of direct and indirect discrimination on the 
grounds of racial or ethnic origin, gender, religion or belief, disability, age and sexual 
orientation, with regard to employment and occupation?  
 
Direct and indirect discrimination is defined in Irish law in line with the approach of the  
ECJ in applying those concepts. Where a person suffers any disadvantage because of a 
relevant characteristic – (race, gender etc)- or because of a matter which cannot be 
dissociated for that characteristic a finding of direct discrimination follows. Indirect 
discrimination is defined in the Employment Equality Act, in effect, as arising where a term 
in a contract or a criterion in relation to employment applies to all employees but the 
proportion of employees not having a relevant characteristic who can comply with it is 
substantially greater that in the case of employees who do have that characteristic.  
 
The statutory provision goes on to provide that in the case of indirect discrimination on 
gender grounds a defence exists where the respondent shown that the impugned provision is 
appropriate and necessary and can be justified by reference to objective factors unrelated to 
the complainants gender.  In non-gender cases the standard of defence is lower and the 
statute merely provides that the impugned measure can be objectively justified.  
 
In the case of indirect discrimination it is normally for the complainant to establish, on 
evidence, that the impugned provision bears more heavily on persons having the same 
relevant characteristic as them than on persons not having that characteristic. However, the 
Court has held that in appropriate cases it is unnecessary to adduce elaborate statistical 
evidence to establish facts which are within the knowledge of the members of the Court from 
their own experience. In such cases the Court can, in effect, take judicial notice that certain 
requirements are indirectly discriminatory (i.e. that abolishing part-time work or job 
sharing disadvantages more women than men or more single parents than married parents) 
 
 
Non-discrimination in recruitment procedures and employment 

 
2. Does national legislation foresee any prohibition or restriction regarding occupational 

requirements in job advertisements? If yes, please describe how case law deals with 
breaches of such provisions.  

 
Section 10 of the Employment Equality Act 1998 prohibits any person from publishing or 
displaying or causing to be published or displayed any advertisement which indicated an 
intention to discriminate or might be understood to indicate such an intention. The approach 
adopted in enforcing this provision is well illustrated by the case of: 

 

Equality Authority v Ryan Air [2001] ELR 107 
The advertisement in question was ‘seeking young, dynamic persons’.  Issue was taken with 
the use of the word ‘young’ on the basis that it discriminated on age grounds.  The Equality 
Tribunal held that it was in breech of the Act.  The respondent’s argument to the effect that it 
had an equality policy and a non ageist policy incorporated into its employees’ handbook was 
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welcomed on the basis that the EO did not have to do a further investigation into the company 
as a whole – but it was not accepted as a defence to this action. 
 
It was held that the company had advertised an intention to discriminate on the age ground. 
They were ordered to pay compensation of £8,000(€10,157). The Tribunal also exercised its 
powers to direct the company to carry out a comprehensive review of their equal 
opportunities policy. They were also directed to update the employees’ handbook to reflect 
the nine discriminatory grounds. Further, they were obliged to inform all employees of the 
decision and to put in place procedures to equality proof all new selection competitions. 
Finally, they were required to place a new advertisement, of the same size and prominence as 
the offending one making it clear that the company was committed to equal opportunities and 
referring to the nine grounds under the Act.  
 
The Tribunal went further and made a statement that it thought that use should be made of the 
provisions of the Act which allowed for the granting of injunctions to prevent the publication 
of such advertisement. Such injunctions can be obtained only on the application of the 
Equality Authority. 

 
 

Judicial enforcement, time limits and remedies  
 

3. Does your country provide special proceedings that enable the courts to deliver a quick 
(provisional?) remedy in cases of discrimination? If so, describe these proceedings and their 
effects.  
 
There is no provision for provisional or interloctory reliefs in cases of discrimination.  

 
4. Does your national labour law foresee any time limits for the pursuit of related claims, and 

how are they applied? Have questions on time limits on equality law been raised in the case 
law of your country and how have they been dealt with?  
 
There is a statutory time limit of six months from the of occurrence of the act alleged to 
constitute discrimination (or where it is a continuing act, the last act) within which a 
complaint must be referred.  This does not apply to claims for equal pay. There is provision 
for the granting of an extension up to 12 months where there are exceptional circumstances 
which prevented the claim being presented within he time limit. The use of the expression 
“exceptional circumstances which prevented the claim being presented within the time 
limit” has been interpreted as setting a particularly high standard for the granting of an 
extension.  In practice a proposed complainant must not only show the existence of 
exceptional circumstance for the delay but must additionally show that those circumstances 
prevented the presentation of the claim. There are currently proposals to amend the 
legislation so as to provided for an extension where “reasonable cause” is shown 
 
In the case of equal pay claims there is no limitation period expressly provided but the 
Equality Tribunal / Labour Court is limited to awarding arrears of remuneration for the 
three years preceding the claim. Where a claim is brought before the Circuit Court the limit 
is extended to six years.  

 
5. How is the burden of proof applied in your country in cases where the claimant cannot 

provide full evidence? Is the burden of proof shifted partially or fully to the employer if the 
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claimant establishes facts that indicate discrimination (prima facie case, reversal, or other 
modification of the burden of proof)?  

 
As a matter of law in the case of gender discrimination and as a matter of practice in all 
other cases, once the complainant has established a prima facie case of discrimination the 
probative burden shifts to the respondent. The same test is applied for the purpose of 
determining if the burden has shifted irrespective of the discriminatory ground relied upon 
or whether direct or indirect discrimination is alleged viz: 
 
(i) The complainant must prove as a matter of probability the primary facts upon which 

they rely in asserting that there has been discrimination, 
 
(ii) It is for the Court to determine if the primary facts as so proved are of sufficient 

significance to raise an inference of discrimination.  
 

(iii) If the Court is so satisfied it is for the respondent to prove on the balance of 
probabilities that the principle of equal treatment has not been infringed.  

 
6. Is European equality law ex officio applied in cases where no party makes reference to it?  

 
Yes.  The Irish Supreme Court has made it clear that the interpretative obligation 
formulated by the ECJ in case C-106/89 Marleasing [1990] ECR 1-4135 forms part of 
national law. Hence the Court must always apply equality law so as to achieve the results 
envisaged by the relevant Direactives. This obligation is imposed on the Labour Court in the 
exercise of its arbitral role and is not dependent on the submissions of the parties  

 
7. That compensation or redress can a plaintiff / claimant demand (reinstatement, injunction, 

penalty, damages, punitive damages, etc.)? Are there upper limits for compensation or 
redress? How have these aspects emerged in the case law of your country?  
 
The redress which may be ordered by the Equality Tribunal or the Labour Court is: 
 
(a) An order for equal treatment 
  
(b) An order for a specified person to take a specified course of action  
 
(c) An order for reinstatement or reengagement with or without compensation.  
 
(d) An order for compensation for the effects of discrimination.  
 
(e) An order for equal pay.  
 
In relation to compensation the Equality Tribunal or the Labour Court may order 
compensation of up to 104 weeks pay. In cases where the complainant was not in receipt of 
remuneration (i.e. where the complaint relates to a refusal of initial employment) an upper 
award of €1270 is provided for. In the case of an order for equal pay an upper limit of 3 
years arrears is provided for. 

 
In cases involving gender equality, as an alternative to proceedings before the Equality 
Tribunal and the Labour Court, parties may proceed at first instance before the Circuit 
Court which has jurisdiction to make unlimited awards of compensation in such cases. In 
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cases involving claims for equal pay the upper limit is 6 yeas arrears, which is the ordinary 
limitation period for an action founded in contract.  

 
These arrangements were put in place by the Employment Equality Act 1998 and are 
intended to implement the principle of equivalence as formulated by the ECJ in (C-326/96)  
Levez v TH Jennings (Harlow Pools) Ltd. [1998] ECR 1 7835. 
 
The Circuit Court was provided as an alternative forum because of Constitutional 
restriction in  affording either the Equality Tribunal of the Labour Court unlimited monitory 
jurisdiction.  

 
 

 
8. Are there mechanisms (as a voluntary or mandatory step) in your country to solve disputes 

on equality in out of court proceedings? If so, please describe them.  
 
There is a mediation service provided by the Equality Tribunal which assists parties to 
resolve disputes regarding equality matters by agreement. It is not mandatory for parties to 
use this service and it is only available where both parties agree.  Where a dispute comes 
before the Labour Court at first instance and it appears that the case could be resolved by 
mediation the Court may itself seek to mediate or it may refer the dispute to mediation by the 
Equality Tribunal. Again, the consent of both parties is required to the process.  
 
Where agreement is reached in mediation the terms of the agreement are recorded in 
writing and signed by the parties. If agreement is not reached the mediation officer will 
issue a notice to that effect and the hearing before the Equality Tribunal or the Court may 
then proceed as normal.  

 
 
 
 

9. Is there a tendency among the lower courts to refer questions to the European Court of 
Justice as a preliminary ruling (Article 234 EC Treaty)?  

 
No. The Labour Court has only made two references under Article 234.  

 
10. Does your country foresee special protection for persons who pursue an equality claim or for 

those who support such claimants (prohibition of victimization)? How does case law deal 
with these situations?  

 
The Employment Equality Act 1998 prohibits any form of victimisation or penalisation of 
employees for seeking to enforce rights under the Act, including the taking of proceedings or 
appearing as a witness in proceedings under the Act. Any form of detrimental treatment can 
be construed as victimisation. Hence, it has been held that ostracising an employee, 
changing their work duties, relocation, dismissal etc, have all been held to constitute 
victimisation where they arose from an attempt to prevent an infringement of the Act.  
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Brief information on directives. 
 
n.2000/78  

 The Directive concerns the following areas: 

• conditions of access to employed or self-employed activities, including promotion;  
• vocational training;  
• employment and working conditions (including pay and dismissals);  
• membership of and involvement in an organisation of employers or workers or any other 

organisation whose members carry on a particular profession 

This applies as much to the public sector as to the private sector including public bodies as 

well as for paid and unpaid work. 

! It does not cover discrimination based on sex because this principle has already 

been addressed in Community legislation (notably in Directive 76/207/EEC on equal 

treatment for men and women as regards access to employment, vocational 

training and promotion and working conditions and Directive 86/613/EEC on equal 

treatment between men and women engaged in an activity, including agriculture in 

a self-employed capacity ). 
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! The proposal for a directive aims to combat both direct discrimination (differential 

treatment based on a specific characteristic) and indirect discrimination (any 

provision, criterion or practice which is neutral on its face but is liable to adversely 

affect one or more specific individuals or incite discrimination). Harassment, which 

creates a hostile environment, is deemed to be discrimination. Reasonable 

arrangements must be made to guarantee the principle of equal treatment for 

disabled persons, limiting it to cases which do not involve unjustified difficulties. 

 

! Cases in which differences in treatment are authorised 

 

- In certain cases differences in treatment may be justified by the nature of the 

post or the conditions in which the job is performed. 

-  Differences in treatment on grounds of age 

! Differences in treatment on grounds of age are permissible when they are 

objectively and reasonably justified by a legitimate labour market aim and are 

appropriate and necessary to the achievement of that aim (protection of young 

people and older workers, requirements as to the extent of job experience, etc.). 

 

Positive action 

 

Member States have the right to maintain and adopt measures intended to prevent or 

compensate for existing inequalities (measures to promote the integration of young 

people, the transition from work to retirement, etc.). 

 

Minimum requirements 

 

The proposal contains a "non-regression" clause which concerns Member States whose 

legislation provides for a higher level of protection than that afforded by the Directive. 

 

Remedies and application of the law 
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Despite affirmation of the principle of equal treatment between men and women by 

Community law, enforcement  of  this principle has proved extremely difficult in practice. 

For this reason the proposal includes a series of mechanisms to ensure effective remedies 

in the event of discrimination. 

 

These mechanisms rely on: 

• improvement of legal protection by reinforcing access to justice or to conciliation 
procedures (both in the form of individual access and by empowering organisations to 
exercise this right on behalf of a victim;  

• shifting the burden of proof: once facts have been established from which it may be 
presumed that there has been discrimination, the burden of proof lies with the defendant, in 
compliance with Directive 97/80 and the case law of the Court of Justice in the case of sex 
discrimination;  

• protection of victims of discrimination against reprisals, and notably dismissal;  
• dissemination of adequate information on the Directive's provisions (once adopted) to 

vocational training and educational bodies and within the workplace.  

The social partners have a crucial role to play in combating discrimination. Hence Member 

States must take adequate measures to promote the social dialogue between the two 

sides of industry with a view to fostering the principle of equal treatment, through the 

monitoring of workplace practices, codes of conduct, exchange of experiences and good 

practices, etc.  

Discriminatory national provisions must be abolished or declared null and void. Sanctions 

will be imposed by Member States in the event of infringement of the principle of equal 

treatment. 

The Member States must communicate to the Commission, within two years of the entry 

into force of the Directive and then every five years, all the information necessary for the 

Commission to draw up a report to the European Parliament and the Council on its 

application. 
Deadline for implementation of the legislation in the member States   
02.12.2003 

 
 

Directive 2000/43 
! This Directive aims to fight discrimination on grounds of race or ethnic origin by 

reinforcing existing national provisions in this area, notably by means of a common 

definition of unlawful discrimination. From the point of view of enlargement, the 
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Directive will help to ensure that human rights are observed. Moreover, by 

discouraging discrimination, it should allow increased participation in economic and 

social life and a reduction in social exclusion. 

! All forms of discrimination on grounds of race or ethnic origin are prohibited. This 

discrimination may be in the form of less favourable treatment of the person 

concerned or a provision, criterion or practice which appears to be neutral but is 

likely to have an unfavourable outcome for a person or a specific group of persons. 

Harassment creates a hostile environment and is to be deemed to constitute 

discrimination. 

! Equal treatment must be guaranteed in terms of access to employment or self-

employment, training, education, working conditions, involvement in a professional 

organisation, social protection and social security, social advantages, and access to 

and the supply of goods and services. The only possible exception is where race or 

ethnic origin constitutes a fundamental professional requirement (artistic 

performances, social services for people from a specific ethnic group, etc.).  

! The Directive does not prevent Member States from taking positive measures in 

relation to a specific group. Similarly, Member States may apply provisions which 

are more favourable than those defined in the Directive.  
! Legal and/or administrative procedures to enforce the ban on discrimination are 

available to everyone. A procedure of this kind may be instituted on behalf of an 
individual by an association, organisation or other legal person. In general, where it 
may be presumed from the facts that discrimination has taken place, the burden of proof 
falls to the defendant, who must prove that the principle of equal treatment has not been 
infringed. Each Member State adopts measures to protect the complainant against 
retaliation. 

! The social dialogue between the two sides of industry has made it possible to 

organise the monitoring of workplace practices. It is also possible to draw up 

different texts (codes of conduct) and agreements (collective agreements) to 

promote equal treatment. Exchange of best practice is also encouraged.  

! The Member States are responsible for disseminating information on equal 

treatment and giving one or more independent bodies the task of promoting this 

principle. These bodies can receive complaints from victims of discrimination, start 

investigations or studies and issue recommendations concerning the type of 

discrimination defined by the Directive.  
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! Discriminatory national provisions must be abolished or declared null and void. 

Member States shall provide for sanctions in the event of the principle of equal 

treatment being infringed. 

 

Deadline for implementation of the legislation in the member States: 09.07.2003 
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