
 1

XIVth Meeting of European Labour Court Judges 
4 September 2006 
Cour de cassation 

Paris 
___________________________________________________________________________ 

SLOVENIA 
 

Prohibition of competition and 
 non-competition clauses in labour contracts 

 
National reporter: Prof. Dr. Janez Novak 

Supreme Court Judge 
Supreme Court of the Republic of Slovenia 

Ljubljana  

 

1. In several of its articles, the Constitution of the Republic of Slovenia deals with the 
issues referring to the prohibition of competition. Thus, for example, in Articles 33 and 
67 the right to private property is granted, in Article 37 the protection of the privacy of 
correspondence and other means of communication, in Article 38 the protection of 
personal data, in Article 49 the freedom of work, in Article 66 safety at work and in 
Article 74 free enterprise. The provisions of Articles 49 and 74 are particularly relevant. 
The first one regulates the freedom of the choice of employment (second paragraph) and 
Article 74 determines in its third paragraph that unfair competition practices and 
practices which restrict competition in the manner contrary to the law are prohibited. 

2. The Republic of Slovenia (hereinafter referred to as RS) is a Member of the European 
Union (hereinafter referred to as the EU); consequently it is bound by directives that 
refer directly or indirectly to the prohibition of competition, as for example Directive 
91/533/EEC on the obligations of the employer to provide information to workers on the 
terms and conditions referring to the employment contract or employment relationship, 
and Directive 97/80/EC on the burden of proof in disputes referring to discrimination on 
the basis of gender.  

3. The issue of prohibition of competition in the field of employment relationships is 
regulated mainly by the Employment Act that came into force on 1 January 2003. In 
Articles 37 to 40 (the title of the subchapter is Prohibition of competition), two institutes 
are regulated: prohibition of competition applying during the duration of employment 
relationship, and a non-competition clause applying after the termination of 
employment.  

4. Prohibition of competition – legal prohibition of competitive activities – applies during 
the period of employment. The obligations and rights of the employer are determined in 
Article 37 of the Employment Act. 

5. Non-competition clause – contract prohibition of competitive activity – applies after the 
termination of the employment contract (termination of employment relationship). The 
related rights and obligations are agreed to by the parties in the employment contract 
(Article 38 of the Employment Act). The issues concerning the non-competition clause 
of the Employment Act are regulated in Articles 38 to 40. 
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6. The Employment Related Industrial Property Rights Act, determining in the second 
paragraph of Article 7 that the worker shall protect the secrecy of the company’s 
invention until its disposal becomes free, can be ranged under this title as well.  

7. The laws do not refer to special professions and industries. The decisive criterion is the 
kind of work a worker performs and the knowledge, experience and business links that 
he/she has acquired during the duration of employment. 

8. (a) Yes. 

(b) The prohibition of competition and the non-competition clause (see also the answer 
under Point 2) should be distinguished. 

The prohibition of competition clause states that during the employment relationship, 
the worker may not for his own account or for a third account carry out work nor 
conclude business deals covered by the activity which is actually carried out by the 
employer and represents or might represent competition to the employer without the 
employer’s written consent (first paragraph of Article 37 of the Employment Act). If a 
worker violates the above stated provision of the Employment Act, the employer may 
demand compensation for the damage caused by the worker’s violation of the above 
provision of the Employment Act within three months from the day when he learnt of 
the carrying-out of such work or conclusion of such business, and/or within three years 
after the work was completed or the business deal was concluded (second paragraph of 
the said Article).  

In the non-competition clause (which is part of the employment contract, but may also 
be agreed in a separate contract), the worker and the employer may agree that the 
worker who in carrying out work or in relation to work has gained technical, production 
or business knowledge and business links, shall not perform the competitive activity 
after the termination of the employment contract for not more than two years. This 
clause may be agreed on by the parties to the employment contract only in the case that 
the employment contract was terminated at his/her own will or through his/her fault. 
The competition clause shall be laid down with reasonable limitation periods of 
prohibited competition and may not exclude the possibility of appropriate employment 
for the worker. The clause shall be agreed upon in writing but if not laid down in 
writing, it shall be assumed not to be agreed (first to fourth paragraph of Article 38 of 
the Employment Act).  

9. It is in the interest of the employer that the worker shall not compete with his activity 
during the duration of the employment contract and/or also after its termination. This 
concept shall cover not only the economic activity of the employer but also business 
knowledge and business links. Public interest is expressed in the provisions of the 
Constitution of the Republic of Slovenia, the Employment Act and other laws in this 
field. The case law of labour courts in this field is quite rich.  

10. The general principle on the burden of proof as laid down in the Civil Procedure Act 
shall apply. Whoever makes an allegation shall prove it. Shifted burden of proof shall 
not apply here, which means that the party making reference to the prohibition of 
competition shall also prove the respective circumstances.  

11. (a) The Employment Act expressively states that the agreement must be concluded in 
written form. 

 (b) Concepts: “The activity of the employer” (first paragraph of Article 37 of the 
Employment Act) and “technical, production or business knowledge and business 
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links” (first paragraph of Article 38 of the Employment Act) may also include a list 
of customers, price lists and the system of work.  

 (c) Financial compensation for the worker under the prohibition of competition clause is 
of course not fixed. The worker is liable to his employer for the damages suffered in 
case of violation of this clause.  

Things are different with the non-competition clause. If respecting the non-
competition clause prevents the worker from gaining earnings comparable to his 
previous wage, the employer must pay him a monthly compensation in money 
during the whole period of respecting the prohibition (first paragraph of Article 39 
of the Employment Act). Monetary compensation shall be fixed in the employment 
contract. It shall amount to at least a third of the average worker’s wage during the 
past three months prior to the termination of the employment contract (second 
paragraph). If the monetary compensation is not agreed on in the employment 
contract, then the non-competition clause shall not apply (third paragraph). 
Particularities related to the question are not determined by Slovenian legislative 
regulation.  

 (e) The burden of proof shall be regulated as stated in the introduction of this point. The 
case law weighs the rights in question. Entrepreneurial freedom and the freedom of 
employment are in principle equal rights.  

 (f) Cases when a new employer was sued for employing a worker who violated the 
prohibition of competition have not been known in the Slovenian case law. The 
legislation does not in principle restrict such possibilities. The principle that the 
worker and the employer are responsible to each other for violating the prohibition 
of competition clause and the non-competition clause applies. Labour Courts are 
competent for disputes between the worker and the employer.  

 (g) If the agreement on the prohibition of competition did not enter into force, no legal 
consequences can arise from it. The employer may exercise the rights on the basis of 
the non-competition clause if the worker’s employment was terminated at his own 
will or through his fault.  

7. The Labour Court does not have competence to change the agreement on the prohibition 
of competition, but it has the right to review its substance with regard to the subject of 
dispute and thus establish the consequences. Thus, for example, the position adopted in 
case law is that the non-competition clause in the employment contract is not legitimate 
if the parties had not agreed on monetary compensation for respecting this clause.  

8. In individual labour disputes (disputes in the field of prohibition of competition fall 
among these disputes), provisional rulings are allowed under Article 43 of the Labour 
and Social Courts Act (Official Gazette RS, No. 2/2004) in relation to the Civil 
Procedure Act and Execution of Judgments in Civil Matters and Insurance of Claims 
Act. Provisional rulings are allowed also in disputes in the field of prohibition of 
competition. Such cases have not been known to date in the case law of the Supreme 
Court of the Republic of Slovenia. 

9.  Disputes on damage claims where the employers requested the payment of damages in 
consequence of the violation of the non-competition clause have prevailed in case law to 
date. The grounds of such compensation claims were the establishment of a company 
whose activity was similar or identical to the activity of the company of the former 
employer. Compensation claims were also filed by the employers because the worker 
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began to work for another employer in violation of the non-competition clause. There 
were also some disputes referring to the breach of prohibition of competition.  

10. Labour Courts are competent in disputes referring to matters regulated by the 
Employment Act. 

11. The worker is in principle liable for damages if he violates the non-competition clause 
and his disciplinary responsibility is also possible (now under the provisions of Articles 
174 to 181 of the Employment Act). This liability arises from the principle of fairness 
towards the employer and from the prohibition of causing damage to another 
(Judgement of the Supreme Court of the Republic of Slovenia, VIII Ips 186/2003 dated 
4 May 2004). The prohibition of competition clause is violated if the worker concludes 
the business in his own name and on his or another’s behalf, but not if he does this in the 
name and on the behalf of the employer as his representative (Judgement of the 
Supreme Court of the Republic of Slovenia, VIII Ips 170/2001 dated 12 November 
2002).  

The worker is obliged to take into consideration the provisions of the non-competition 
clause. Because this clause interferes with his/her constitutional right to the free choice 
of profession (Article 49 of the Constitution of the Republic of Slovenia), he/she is 
entitled to appropriate compensation. The worker is entitled to receive compensation 
also if there exists an abstract possibility of a reduction in his gaining of income 
(Judgement of the Supreme Court of the RS, VIII Ips 247/2002 dated 23 September 
2003).  

If the worker does not interfere with the competitive position of his employer and can 
freely use his knowledge, experience and business links, he is not deprived in his free 
choice of the profession and employment and is not entitled to compensation on the 
basis of the non-competition clause (Judgement of the Supreme Court of the Republic of 
Slovenia, VIII Ips 163/1001 dated 18 June 2002). 

If the worker acquired only general knowledge during his employment with the 
employer that does not represent competition to the employer when he/she becomes 
employed with another employer or when he/she establishes his/her own company, it is 
not possible to insist that the non-competition clause was violated (Judgement of the 
Supreme Court of the Republic of Slovenia, VIII Ips 145/2005 dated 22 November 
2005). The employer may not waive the non-competition clause by unilateral statement. 
The obligation under this clause could be withdrawn only under the consent of both 
contract parties (Judgement of the Supreme Court of the Republic of Slovenia, VIII Ips 
110/2001 dated 26 February 2002).  
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