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1. What clauses, if any, are in your country’s constitution relating to covenants not to 
compete in labour contracts? Are there clauses relating to the freedom of occupation; 
protection of property (if so, does this include intellectual property and trade secrets); 
freedom of contract, etc? If there are such clauses, how are they applied relating to 
covenants not to compete? Which, if any, of the EU Directives relating to this subject 
are applied in your country? 

 
There are no clauses in the Norwegian Constitution relating to covenants not to compete 
in labor contracts as such. There are, however, some provisions that might be said to 
concern the legislation in this area. 
 
The Right to Work 
The Constitution of Norway § 110 first paragraph instructs the authorities to ensure that 
conditions permit persons capable of working the possibility of obtaining income from 
labor. 
   
Freedom of Trade 
Any person’s right to perform his/her chosen profession is also put down in the 
Constitution (§ 101). This provision does not concern restrictions of the freedom of 
trade in general but only those which are to the advantage for somebody, i.e. which 
create privileges for certain persons over others.  
 
Right of Ownership 
The Constitution § 105 provides protection of the right of ownership. The provision 
prevents that a party must relinquish ownership without receiving consideration from 
another party. The Constitution § 105, however, does not impede legislation restricting 
an owner’s right of disposition; this is not relinquishment of ownership. This provision 
concerns real property. The Constitution § 110 subsection 2, in addition, establishes the 
right of co-determination in the workplace. 
 
None of the abovementioned provisions are directly applicable to regulation of restraints 
on competition in employment contracts. Nor have any EU Directives directly 
regulating this been adopted.  
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2) Is there a statute in your country that governs the enforceability of covenants not to 
compete? Or, is the law governed solely by case law? 
 
There is one statute that directly governs the enforceability of covenants not to compete: 
the Act relating to the conclusion of agreements, etc. (Avtaleloven, 1918) § 38.  
 
The Act relating to the conclusion of agreements, etc § 38 subsection 1 states the 
general conditions that must be fulfilled before restraints on competition may be 
applied. Subsection 1 is applicable independent of whether there exists a contract of 
employment or not, and includes both natural and juristic persons. Two alternative 
conditions are stated. The first condition is that the restraint on competition must not 
impede the employee’s right to work, i.e. an assessment of the employee’s possibilities 
of obtaining income from labor. It is expressly stated that the interests of the employer 
also are to be considered. The other condition is that the restraint on competition is not 
to be stricter than what is needed to protect the employer against competition. This 
entails an assessment of the employer’s need for protection against competition 
compared to the disadvantage the restraint imposes on the employee.  
 
The Act relating to the conclusion of agreements, etc. § 38 second paragraph first 
sentence directly concerns restraint on competition in contracts of employment and 
states that the restraint on competition is invalid if it is agreed to by an employee in a 
subordinate position and it extends beyond the duration of the employment. This point 
of departure is, however, modified in the second paragraph second sentence, which 
states that the restraint is valid if it, all things considered, is necessary in order to protect 
business - or operations secrets. But here, too, the employee’s possibility to obtain work 
and the employer’s need for protection must be considered. This is stated in the second 
paragraph but also follows from the first paragraph. 
 
§ 38 third paragraph states that although a restraint on competition would otherwise 
have been binding, it is not binding on the employee in cases of unfair dismissal. The 
same applies in cases where the employee gives notice if this is caused by a breach of 
contract on part of the employer. 
 
There is also a general provision in § 36, which permits judicial discretion in the striking 
out or modification of unreasonable terms of contract. This provision is applicable to all 
types of agreements, including contracts of employment. The deliberation pursuant to 
§ 38 first paragraph includes many of the same elements as the consideration of 
unreasonableness pursuant to the general provision in § 36. According to the preparatory 
works, it is as a main rule, § 38 that is applicable when restraints on competition are to 
be considered. § 38 has, however, a more limited scope in that the provision is only 
applicable in cases where the access to work for, or run, a competing business is directly 
regulated in the contract of employment. An agreement on a duty of confidentiality 
concerning certain conditions or that prohibits contact with the employer’s business 
connections is not covered by § 38. § 36 may have independent significance in 
connection with such conditions. 
 
Næringslivets Hovedorganisasjon (NHO), the Norwegian principal trade organization, 
and Norske Sivilingeniørers forening, Norwegian chartered engineers’ association, have 
together drawn up standard rules for restraint on competition, including a normal 
contract and comments to its use. 
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Where tradespeople have entered an agreement regarding the competition between them 
the Act relating to conclusion of agreements, etc. § 38 subsection 1 may come into use. 
The Agency Act § 34 has a particular provision concerning restrictive trade agreements 
between commercial agents. 
 
In cases where an agreement between employer and employee does not include any 
restraints on competition, the competition between them is regulated by the ordinary 
duty of good faith and fair dealing between employer and employee. This, in any case, 
applies as long as the contract of employment endures. Certain restrictions do apply to 
what information etc. the former employee can use, also after the employment has 
ended. The General Civil Penal Code § 294 no. 2 states that using or disclosing business 
or operations secrets within two years after the termination of the employment is a 
criminal offense. If the employee after the employment becomes self-employed, 
competition is also regulated by the Marketing Control Act § 1 on the subject of “good 
business practice”. 

 
If there is a statute, does the statute relate to specific professions or industries? 
 
None of the abovementioned provisions are related to specific professions or industries. 
 

3. In general, are covenants not to compete in labour contracts enforceable in your 
country?  
 
In my country, covenants not to compete are enforceable under certain conditions and to 
a certain extent. 

 
4. What are the employer’s protected interests and how are they defined? 

 
The interest of the employer is first and foremost the need for protection against the 
particularly strong competition that might arise if a former employee uses knowledge 
and information acquired through employment, in a competing business. Unrestrained 
access to use such information may cause unreasonable consequences for the employer. 
One result of the concern to limit the detriment of the employer is clearly expressed in 
the act relating to agreements § 38 subsection 2, which states that restraints on 
competition in labor contracts with subordinate employees as a starting point are invalid 
but still might be valid in cases where the subordinate has had dealings with connections 
and business secrets. 
 
The consideration to the employer’s operations is central in deciding whether the 
restraint on competition extends further than the employer needs pursuant to the Act 
relating to the conclusion of agreements, etc. § 38. This is also an important element in 
the evaluation of the employee’s access to work, where it is expressly stated that the 
importance to the employer of maintaining the restraint is to be considered. The contents 
of these considerations will be addressed further below, see particularly question 5. 
 
A concrete evaluation of the requirements and interests of the employer is consequently 
decisive in the evaluation of whether a restraint on competition can be upheld or not. 
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What is the public’s interest in enforcing covenants not to compete? Is this a reason for 
statutes and case law? 
 
Restraints on competition in labor contracts are mainly in the interest of the employer. 
According to the preparatory works to the § 38, however, various factors are to be 
considered when deciding whether a restraint on competition is valid, including public 
interest. Particularly when evaluating the employee’s access to work and whether the 
clause extends further than necessary, public interest is to be emphasized. Capacity for 
work shall be utilized, monopolization avoided, and persons capable of working should 
not be living on welfare because of unemployment caused by restraints on competition. 
The employee’s interests are also to be considered including his/her inalienable right to 
work. These considerations also characterize the judicial decisions. 
 
It is to the benefit of society and the individual that resources are used in the areas where 
they are made the most of; qualifications that private individuals have obtained through 
education and experience should be used in positions where they can be utilized to the 
full. That will not be the case if the possibility to obtain new work is restricted in a labor 
contract. The Act relating to conclusion of agreements, etc. § 38, however, only protects 
the right to work not the right to the same kind of work or in the same line of business. 
When an employee has agreed to restraints on competition, the point of departure is that 
he/she must accept the restrictions this imposes on his/her access to work. It is first 
when these restraints become unreasonable that they are affected by § 38. According to 
the preparatory works, restraints on competition may still be valid even if they are not 
limited to time and place, if a narrow speciality is concerned and the employee might 
get work outside the speciality where his/her experience and knowledge can be utilized 
fully. If the employee is not able to get work that is consistent with his/her 
qualifications, it weighs against the restraint. 
  
It is in public interest that restraints on competition in employment contracts do not 
restrict competition in trade and industry. When the natural competition on the market is 
influenced, it may lead to consequences for the public like increased prices, less supply 
of commodities and services, etc. It is a condition of validity according to the Act 
relating to the conclusion of agreements, etc. § 38 that there is a situation where there 
exists a competing factor. Impaired competition for previous employer alone is not 
sufficient. The employee must have acquired the competence with the previous 
employer and this skill must in most cases be applicable at other, preferentially new, 
employment. The acquired skill must furthermore have a harmful potential towards the 
former employer. It is clear from preparatory works and precedent that in cases where 
there are few competitors on the market, the interests of the employer are more 
prominent than if the employer notwithstanding has many competitors. There are still no 
grounds to maintain a monopoly for the employer. Information that is available to the 
public can generally not be protected by covenants not to compete. 
 

5. If covenants not to compete are enforceable in your country: what must the plaintiff 
show to prove the existence of an enforceable covenant not to compete? 

 
 (a) Is a written contract required?  

 
A written contract is not required in order to enforce a covenant not to compete – 
an oral agreement is also binding. A contract of employment, however, must be 
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written. There is furthermore a requirement that restrictions on competition must 
have been agreed upon; an employer may not pursuant to his/her right to give 
orders impose a prohibition against competition on the employee. The employee 
must expressly have agreed to such an obligation.  

 
(b) Is a trade secret required to prove the employer’s case? If so, how is a trade secret 

defined? Does it include customer lists, price lists, systems of work? 
 

A need for protection of trade secrets is in itself not a condition for the employer’s 
right to enforce restrictions on competition pursuant to the general provision in the 
Act relating to the conclusion of agreements, etc. § 38 subsection 1. 
 
In order to regard a covenant not to compete made with an employee in a 
subordinate position as valid, it is, however, a condition that the employee has 
dealt with ”custom” and “trade secrets”. “Trade secrets” and “custom” are not 
defined in the actual provision. According to the provision, it is sufficient that the 
employee has had knowledge about “custom”. There is no requirement in the 
wording that the employee must have had personal contact with the clients. In 
judicial decisions, however, the provision is first and foremost used when the 
employee has had direct relations with the customers. It cannot be a condition that 
the employee has been alone in having contact with the clients. The employee’s 
access to work and the employer’s need for protection against competition are to 
be included in the assessment here, too, see question 2 above. 
 
Trade secrets and elements of this kind of knowledge may also form part of the 
assessment of the wording” to protect against competition”. Precedent has, among 
other things, used as a point of departure that a varying custom characterized by 
single commissions, weighs against an employee having the sort of knowledge 
about custom that is regarded as determining for competition. This also applies 
where several businesses compete for the same clients and the clients mainly buy 
from the seller who is nearest at any time. It will be different, however, in cases 
where the businesses have a long-standing relationship with their customers and 
where upholding their brand attachment is important for the sale. 
 
In cases where the employee, as a result of his/her position with the former 
employer, will have considerable means of influencing customers within the 
market in question, it will weigh with the upholding of a restraint on competition. 
 
Where technique and equipment are of importance with regards to competition, the 
employee’s knowledge will more easily give grounds for the need for restraints on 
competition. In such cases there will be a limit according to what is commonly 
accessible to others. The same is applicable concerning knowledge about rates.  
 
Judicial decisions have emphasized whether the employee has been trained or has 
received considerable experience from the market or the promotion of his/her 
former firm. 
 
Where sales and the internal affairs of the company to a great extent are shown in 
the Register of Business Enterprises, not much indicate that such knowledge 
constitutes a competition factor. 
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With regards to the wording ”extends further than necessary” judicial decisions 
have, as an element in the assessment, emphasized whether it is at all possible that 
a trade secret may leak out. 

 
(c) Does the employer need to give the employee consideration (in addition to a 

regular salary) as a condition for the covenant not to compete to be enforceable? 
 
 Consideration from the employer is not a requirement in order to enforce a 

covenant not to compete. 
  
According to the preparatory works, the fact that the employee does receive 
consideration in order to assume a covenant not to compete, might constitute an 
essential factor when deciding whether the covenant should be enforced or not, 
alternatively how far it extends. This will be particularly important when deciding 
whether the covenant unreasonably restricts the access to work. The amount of the 
consideration is also important. In cases where consideration has been given the 
employee will often have been secured means of subsistence during the waiting 
period. 
 
Whether consideration has been given or not is not decisive for the evaluation of 
whether the covenant is considered unreasonable according to precedent. It may 
seem, however, that this factor is more central in judicial decisions concerning 
cases where consideration has been given than in cases where consideration has 
not been given.  
 
As a point of departure, the consideration will be part of a comprehensive 
assessment. In covenants where consideration is agreed upon it will be a question 
whether the consideration shall be reduced in case the restrictions on competition 
are found to be invalid or partially invalid. If they are invalid, there will normally 
be grounds to drop the consideration together with the restriction on competition. 
Where the consideration has already been paid, the preparatory works states that it 
must be decided whether this should be repaid in each case. 

 
(d) Will geographical factors, time factors and the special characteristics of an 

industry be considered when deciding whether to enforce a covenant not to 
compete? 

 
 Both geographical and time factors may be of importance in deciding whether the 

restraint is valid pursuant to § 38 or not. The factors are relevant both in the 
assessment of whether the access to work has been impaired and whether the 
restraint extends beyond what is necessary in order to protect the employer. The 
more extensive the restriction is, the easier it will be to declare invalid. There are 
no absolute limitations, however, and the cases must be assessed specifically. In 
case of invalidity the courts may elect to modify the clause. The restriction on 
competition may not be struck out entirely even if the court decides that it is 
invalid.  

 
 Distinctive characteristics connected to a certain activity may be given importance 

in the comprehensive evaluation of whether the restriction is valid pursuant to § 38 
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or not. Such characteristics may, for example, justify covenants not to compete 
that are made for longer periods of time and that have a wide geographical scope 
and vice versa. If the prohibition concerns a particular speciality it may mean that 
the employer needs a wider restraint on competition with regards to time and 
geographical span. 

 
(e) Must the covenant not to compete meet a “reasonable test”? If so, who has the 

burden of proof? How, if at all, does your case law balance between such rights as 
freedom of contract, property rights and freedom of occupation? 

 
The covenant not to compete must, as mentioned above, be deliberated both in 
relation to whether it “unreasonably restricts the access to work” as well as 
whether it “extends further than necessary in order to protect against competition”. 
A concept of unreasonableness and a concept of proportionality are thus 
employed. 
 
The evaluation of unreasonableness is a comprehensive evaluation where not one 
factor alone is decisive. The preparatory works and precedent state several factors 
concerning the deliberation of unreasonableness: 
 
-  the employee’s access to work outside of his/her field  
-  the proportion of the market in question  
-  geographical scope  
-  amount of consideration, if any  
-  time span 
-  importance for the other party that the covenant is upheld 
 
All paragraphs in the act relating to the conclusion of agreements, etc. § 38 must 
pass the evaluation of whether the covenant not to compete unreasonably restricts 
the access to work or not. The party who claims not to be bound by the covenant 
has the burden of proof. 
 

(f) May the new employer be sued for employing an employee who is violating the 
covenant not to compete in his labour contract with the former employer? If so, in 
which court? Is this hearing held jointly with the suit against the employee? Note: 
the new employer has no contract with the former employer and there is no 
employee-employer relation between them. 

 
 There exists no provision that affect an employer who employs an employee who 

is violating a covenant not to compete in a labor contract. There have to be special 
circumstances connecting the new employer to the covenant not to compete in 
order to make it possible to sue said employer. The Act relating to the conclusion 
of agreements, etc. § 38 is not applicable unless there exists an agreement between 
the new and the former employer 
 
Pursuant to the Marketing Control Act § 7 subsection 1, it is prohibited to 
unlawfully exploit a trade secret – whether it is as part of one’s own business or 
employed with others. The same applies to unlawful acts, violations of contract 
and illegalities, committed by anyone who later exploits the trade secret or a third 
party. The new employer may be sued if he/she exploits a trade secret disclosed by 
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an employee who is bound by a covenant not to compete. The objective is to 
prevent the possibility to evade subsection 1, which only concerns the exploitation 
by the employee. 
 
Criminal or civil liability for the unlawful act is not a condition. Intent is the 
condition of guilt. The intent must, among other things, cover that the trade secret 
is disclosed as a result of an unlawful act. According to the preparatory works, it is 
not normally considered unlawful to exploit knowledge or possibilities acquired in 
good faith, even if the truth is revealed at a later time. But also such exploitation 
may be found unlawful. Factors in this deliberation may be whether the party 
concerned ought to have understood that an unlawful act had been committed, and 
whether he/she has made investments of any importance in order to utilize this 
knowledge. Pursuant to the Marketing Control Act § 17 subsection 4, the 
exploitation of the trade secret is not a punishable offense if the unlawful act was 
committed during an employment or position of trust if this activity ended more 
than two years before. 
 
It is unlawful exploitation that is prohibited pursuant to the Marketing Control Act 
§ 7. Improper use of trade secrets, including disclosure of secrets to others, is dealt 
with in the General Civil Penal Code § 294 no. 2 and 3. The General Civil Penal 
Code § 405 a deals with industrial espionage. These provisions do not concern the 
new employer, only the former employee. 
 
The action must be brought before the ordinary courts. 
 
A lawsuit between the new and the former employer shall normally not be handled 
together with a lawsuit between a former employer and the employee. Whether the 
actions against employee and the new employer may be cumulated or not, is first 
and foremost dependent on whether the legal controversies may be handled by the 
same court and in the same form of process. In other words, the court has to be 
factually, locally and functionally qualified to decide both cases. As a main rule, 
the court must be presumed to be qualified as only cases concerning collective 
agreements are referred to the special court, the Labour Court. 
 
Whether the court is competent concerning locality depends on whether the 
plaintiff and the defendant belong to the same venue; the former employer, former 
employee, and said party’s new employer may belong to different judicial districts. 
There are, however, so many special rules that a cumulation normally is allowed if 
there are practical reasons for it. 
  
The parties are free to agree upon a joint treatment. When such an agreement 
exists, a joinder of parties may be established even if there is no natural connection 
between the legal controversies.  
 
There may also be a joinder of parties even if the opposite party does not consent. 
This can be done when there is such a connection between the legal controversies 
that the production of evidence or the application of law to a relatively high degree 
is the same. This must be decided concretely in each case. 
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(g) If the employer terminates the labour contract, is the covenant not to compete 
enforceable? Does it matter what the reason for the dismissal is? 
 
Pursuant to the Act regarding conclusion of agreements, etc. § 38 subsection 3, a 
covenant not to compete is invalid if the employer terminates the labour contract 
without giving fair reasons for it. Regardless of whether the covenant not to 
compete is covered by subsection 3 or not, the covenant, in order to be 
enforceable, must not be contrary to the evaluation of unreasonableness and 
proportionality in subsection 1. The purpose of this provision is that the employer 
ought to have a particular responsibility for the employer who is bound by 
restraints on competition. The Act regarding conclusion of agreements, etc. § 38 
subsection 3 applies, as a starting point, only when employment in other than 
“subordinate positions” pursuant to subsection 2 are concerned. 
 
If the employee is dismissed without there being reasonable grounds for it, as 
mentioned in the Working Environment Act § 15-7, it must be assumed that the 
point of departure is that the Act relating to conclusion of agreements § 38 
subsection 3 will apply and that the restraint on competition will cease. A fair 
dismissal based on conditions on the part of the employee, does not give the 
employee any right to view him-/herself unrestrained by the covenant not to 
compete. In addition to the abovementioned, it is unclear what lies in the condition 
that the employer must have “reasonable grounds” to dismiss said employee. The 
wording suggests that there must be something to blame the employee or that there 
at least must exist circumstances of which the employee is the closest to bear the 
consequences of. Precedent states that a concrete deliberation of the circumstances 
is to be undertaken. 
 
The Act relating to the conclusion of agreements § 38 also applies in case of fair 
dismissal and the covenant not to compete is enforceable. In cases of unlawful 
dismissal, but when it is clear that there were grounds for dismissal, one must 
assume that § 38 subsection 3 does not apply. The reason for this is that it is the 
employer’s own fault that the employment ended. 
 
Pursuant to the preparatory works, the point of departure when the employee is 
dismissed because the employer reduces operations is that the employer must 
accept that the employee gets another job if the employee otherwise will suffer 
losses. 
 
As a matter of form, it may be worth mentioning that the Act relating to 
conclusion of agreements § 38 subsection 3 may entail termination of covenants 
not to compete, even if the employee terminates his/her employment by giving 
notice. The condition is breach of the contract of employment by the employer. 
 

6. If a covenant not to compete is held by a court in your country to be overly broad, will 
the court modify the covenant? What other flexibility do courts have relating to relief 
they can grant? 

 
 According to the preparatory works and precedent, an invalid covenant not to compete 

will not be disregarded completely unless there are strong reasons for it. The court is 
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free to modify the clause, for instance by adjusting the span in time, geographical scope, 
etc. 

 
7. Do the courts issue preliminary (temporary) injunctions for violation of covenants not to 

compete in labour contracts? 
 
 The employer may claim a preliminary injunction in cases where the court directs the 

employee to avoid any activity competing with the former employer. The condition is 
that the wrongful competition may impose considerable losses on the said employer 
during a short period of time. Whether a claim to a preliminary injunction will be 
allowed will, to a certain extent, be up to the discretion of the court.  

 
8. What are the remedies which courts can and do grant when an employee has violated 

his/her covenant not to compete? 
  
As mentioned above, the employer may claim a preliminary injunction in cases where 
the court directs the employee to avoid any activity competing with the former employer 
until there exists a decision that is res judicata. 
 
The employer might be entitled to damages from a current or former employee in case 
of breach of a covenant not to compete. Such a breach will normally be equal to a 
breach of contract. There will therefore also exist a basis for liability for compensatory 
damages because of intent or negligence. The employer will in such cases be liable 
pursuant to ordinary contract law. In practice it may be difficult to prove a causal link 
between the unlawful competition and the damage that has occurred. There may also be 
considerable doubt as to estimating the extent of the damage. Among other things, 
deductions must be made for losses because the employer quits. In practice, therefore, 
the compensatory damages are often decided at a rough estimate, see the Dispute 
Act 192. 
 
The employer may also claim for a declaratory judgment in order to decide whether the 
competition is unlawful. In practice, however, it is rare to set forth such a claim because 
the employer usually will give the employee summary dismissal or dismissal with notice 
and claim compensatory damages based on unlawful competition. A claim of unlawful 
competition, however, may also be combined with a claim for the termination of the 
competing activity. In a judicial decision the defendant had to stop selling certain driers 
that had been developed in defiance with The Marketing Control Act § 1. 
 
Competing activity conflicting with a covenant not to compete is in itself not a criminal 
offense. If an employee under a preliminary injunction is directed to abstain from 
competing activities and continues to do so, it is a punishable offense pursuant to the 
General Civil Penal Code § 343.  

 
9. Which court(s) in your country have jurisdiction over legal matters relating to covenants 

not to compete in labour contracts? (Labour Courts; Civil or Commercial Courts; 
Administrative Law Courts; Constitutional Court, etc.). 

 
The ordinary courts decide cases concerning covenants not to compete in labor 
contracts.  

Translation by Gyri Ryen 


