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1.  What clauses, if any, are in your country’s constitution relating to covenants not to 
compete in labour contracts? Are there clauses relating to the freedom of occupation; 
protection of property (if so, does this include intellectual property and trade secrets); 
freedom of contract, etc. If there are such clauses, how are they applied relating to 
covenants not to compete? Which, if any, of the EU Directives relating to this subject 
are applied in your country? 

There are no clauses in the Icelandic Constitution relating to covenants not to compete 
in labour contracts. There are, however, clauses in the Constitution relating to the 
freedom of occupation and protection of property that might have significance in this 
matter such as:  

Article 75: Everyone is free to pursue the occupation of his choosing. 

Article 72: The right of private ownership shall be inviolate. No one may be obliged to 
surrender his property unless required by public interests. Such a measure shall be 
provided for by law, and full compensation shall be paid.  

 The protection of property according to the Constitution Art. 72 includes intellectual 
property. The abovementioned clauses have no direct relation to covenant not to 
compete, but might be considered in that field. Not any EU Directives, relating to this 
subject, as known of, have been adopted in Iceland.  

2.  Is there a statute in your country that governs the enforceability of covenants not to 
compete? Or, is the law governed solely by case law? 

 There is one statute that directly governs the enforceability of covenants not to compete: 
The Act no. 7/1936 relating to the conclusion of agreements, Art. 37, with amendments 
no. 11/1986. This provision is intended to secure that restraints on competition will not 
unfairly abridge the employee’s freedom to occupation and competition is not to be 
stricter than what is needed to protect the employer against competition.  

 If there is a statute, does the statute relate to specific professions or industries? 

 No. 

3.  In general, are covenants not to compete in labour contracts enforceable in your 
country? Following are some possible answers: 

In my country covenants not to compete are enforceable under certain conditions and to 
a certain extent.  
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4.  What are the employer’s protected interests and how are they defined? 

 The interest of the employer is the need for protection against the competition that might 
arise if a former employee uses knowledge and information acquired through 
employment, in a competing business. Unrestrained access to use such information may 
cause unreasonable consequences for the employer. 

What is the public’s interest in enforcing covenants not to compete? Is this a reason for 
statutes and case law? 

 Covenants not to compete in labor contracts are mainly in the interest of the employer. 

 Public interest matters when conditions for covenants not to compete are evaluated 
according to Art. 37 of the Act no. 7/1936 relating to the conclusion of agreements, see 
answer 2. 

5.  If covenants not to compete are enforceable in your country: what must the plaintiff 
show to prove the existence of an enforceable covenant not to compete? 

(a)  Is a written contract required? 

 A written contract is not required, an oral agreement is also binding according to 
Icelandic law. However, without a written contract it might be difficult for the 
employer to prove the conditions for covenants not to compete agreed to by the 
employee. 

(b)  Is a trade secret required to prove the employer’s case? If so, how is a trade secret 
defined? Does it include customer lists, price lists, systems of work? 

 A need for protection of trade secrets is in itself not a condition for the employer’s 
right to enforce restrictions on competition pursuant to the general provision in the 
Act no. 7/1936 relating to the conclusion of agreements, Art. 37 subsection 1. 

(c)  Does the employer need to give the employee consideration (in addition to a 
regular salary) as a condition for the covenant not to compete to be enforceable? 

 Consideration from the employer is not a requirement in order to enforce a 
covenant not to compete. Payment from the employer to the former employee can 
though have been agreed to if the restraint on competition is considered to impede 
the employee´s possibility to obtain work during the waiting period.  

(d) Will geographical factors, time factors and the special characteristics of an industry 
be considered when deciding whether to enforce a covenant not to compete? 

 All those factors may be of importance in deciding whether the restraint is valid 
pursuant to Art. 37 or not. (Act no. 7/1936 relating to the conclusion of 
agreements). 

 (e)  Must the covenant not to compete meet a “reasonable test”? If so, who has the 
burden of proof? How, if at all, does your case law balance between such rights as 
freedom of contract, property rights and freedom of occupation? 

 The covenant not to compete must, as stated above, see answer 2, be considered 
both in relation to whether it unfairly impedes the employee’s freedom to 
occupation as well as whether it is not to be stricter than what is needed to protect 
the employer against competition. A concept of fairness and a concept of 
proportionality are thus employed. The party who claims not to be bound by the 
covenant not to compete has the burden of proof.  
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(f)  May the new employer be sued for employing an employee who is violating the 
covenant not to compete in his labour contract with the former employer? If so, in 
which court? Is this hearing held jointly with the suit against the employee? Note: 
the new employer has no contract with the former employer and there is no 
employee-employer relation between them. 

 Act no. 7/1936 relating to the conclusion of agreements, Art. 37, is not applicable 
against the new employer unless there exists an agreement between him and the 
former employer. No other statute exists that can affect an employer who employs 
an employee who is violating a covenant not to compete in a labor contract. Still 
the same special circumstances might connect the new employer to the covenant 
not to compete in order to make it possible to sue him. Such a case would be 
brought before the General Courts and the hearing against the the new employer 
could be held jointly with the suit against the employee if they belong to the same 
venue. 

(g) If the employer terminates the labour contract, is the covenant not to compete 
enforceable? Does it matter what the reason for the dismissal is? 

 According to the Act no. 7/1936 regarding conclusion of agreements, Art. 37 
paragraph 2, a covenant not to compete is invalid if the employee is dismissed by 
the employer without fair reasons for it or the employee terminates the labour 
contract and the reason for that is breach of the contract of employment by the 
employer.  

6.  If a covenant not to compete is held by a court in your country to be overly broad, will 
the court modify the covenant? What other flexibility do courts have relating to relief 
they can grant? 

 If a covenant not to compete is by court considered to be overly broad the court is free to 
modify or adjust the clause.  

7. Do the courts issue preliminary temporary) injunctions for violation of covenants not to 
compete in labour contracts? 

 Yes, courts may issue preliminary injunctions for violation of covenants not to compete 
if condition to do so according to law are fulfilled. 

8.  What are the remedies which courts can and do grant when an employee has violated 
his/her covenant not to compete?  

 The employer might be entitled to damages from a current or former employee in case of 
breach of a covenant not to compete.  

9.  Which court(s) in your country have jurisdiction over legal matters relating to covenants 
not to compete in labour contracts? (Labour Courts; Civil or Commercial Courts; 
Administrative Law Courts; Constitutional Court, etc.). 

The General Courts (Civil Courts) have jurisdiction over legal matters 
relating to covenants not to compete in labour contracts.  

 10.  Are there any leading or illustrative judgments that you would like to describe relating to 
covenants not to compete in labour contracts? 

 No. 

 Do you have any additional remarks on this subject? 

 No. 


