
  

 1

XIVth Meeting of European Labour Court Judges 
4 September 2006 
Cour de cassation 

Paris 
___________________________________________________________________________ 

FRANCE 
 

Non-competition clauses in labour contracts 
 

National reporter: M. Michel Blatman 
Conseiller à de la Cour de cassation, 

Paris 

 

1.  What clauses, if any, are in your country’s constitution relating to covenants not to 
compete in labour contracts? Are there clauses relating to the freedom of occupation; 
protection of property (if so, does this include intellectual property and trade secrets); 
freedom of contract, etc. If there are such clauses, how are they applied relating to 
covenants not to compete? Which, if any, of the EU Directives relating to this subject 
are applied in your country? 

R. The Constitution of the French republic does not contain any clause relating to 
covenants not to compete. But the French Déclaration des droits de l’Homme et du 
Citoyen (Declaration of rights of Man and of Citizen) of 1789 provides in its Article 4 
that liberty consists in being free to do anything that does not harm other people, and its 
Article 17 that property is a sacred and inviolable right. A decree of 2 and 17 March 
1791 also provided that any person would be free to do such business, or to practise 
such occupation, craft or job she saw fit to her. The Constitutional Council (Conseil 
Constitutionnel) held in 1982 (16 January) that the principle of freedom of commerce 
and industry is of constitutional value. In a more recent decision (Decision n° 2000-439 
DC of 16 January 2001) the same Council stated that the law maker is allowed to bring 
to the freedom of undertaking limitations related to constitutional requirements or 
justified by the genereal interest, provided that there should not result disproportioned 
restraints regarding the aimed objective.  

The Council also recognized the freedom of contract as a principle of constitutional 
value:  

First, indirectly (Decision n° 98-401 DC of 10 June 1998): « Considérant, enfin, que le 
législateur ne saurait porter à l'économie des conventions et contrats légalement 
conclus une atteinte d'une gravité telle qu'elle méconnaisse manifestement la liberté 
découlant de l'article 4 de la Déclaration des droits de l'homme et du citoyen de 1789 ». 
The criterion was that a severe damage to the economy of the contract would realize a 
violation of the general liberty set by the Declaration of 1789. 

Then directly in 2003 (Decision n° 2002-465 DC of 13 January 2003) ruling, about the 
“liberté contractuelle” (freedom to contract), that the legislator should not breach 
contracts legally concluded, if he did not justify of a sufficient general interest. 
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The Article L. 120-2 of the Code du travail (Labour code) does not govern especially 
covenants not to compete but lays down the general principle according to which no one 
shall be allowed to impose on the rights of persons and individual or collective 
freedoms restrictions that would not be justified by the nature of the task to carry out, 
nor proportionate to the goal pursued. 

The Commercial Chamber of the Cour de cassation ruled in 2000 (24 October 2000, 
n° 98-19774) that pursuant to the principle of freedom of commerce and industry, the 
door-to-door selling to someone else’s customers is free as long as it not accompanied 
by unfair deeds.  

The Social Chamber of the Cour de cassation considers that freedom of contract 
authorizes employers and employees to include a covenant not to compete in the 
individual contract of employment . 

Without such a clause, the employee, only held by a duty to maintain fidelity towards 
his employer during the performance of the contract of employment, gets its 
independence back after the termination of the latter. He is then allowed to go into 
competition with his former employer, provided that this occurs with fair means (no 
unfair competition, violation of trade secrets, misappropriation of customers). The 
existence of a covenant not to compete cannot be infered from the only duty of loyalty 
lying on each employee during the performance of his contract. 

As there is no general text concerning covenant not to compete, the case-law valids this 
clause where employer’s sound reasons (legitimate interest) request it. But the restraint 
to employee’s freeedom of work must not be disproportionate. 

In a ruling held in 1970 (Soc. 4 March 1970, n°69-40168 Bulletin 1970. IV, n° 155, 
p. 121), the social Chamber stated that a covenant not to compete inserted into a contract 
of employment in order to protect the legitimate interests of the employer is valid if it 
does not severely restrict the freedom of work by reason of its scope in time and in 
space, having regard to the nature of the employee’s activity. 

Later, in 2004, the Supreme Court held that the request, by the new case-law, of the 
stipulation of a consideration was immediately enforceable because it met the pressing 
necessity to ensure the safeguard and the efficiency of the fundamental freedom of 
occupation. (Soc. 17 December 2004, société Samse vs Mr Christian X…, n° 03-40.008) 

2. Is there a statute in your country that governs the enforceability of covenants not to 
compete? Or, is the law governed solely by case law? 

 
R. No statute governs the enforceability of covenants not to compete. This clause is 
solely governed by case law and sometimes by collective agreements. 

 If there is a statute, does the statute relate to specific professions or industries? 

 R: N/A 

3.  In general, are covenants not to compete in labour contracts enforceable in your 
country? Following are some possible answers: 
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 (a) In my country covenants not to compete are not enforceable under any 
circumstances. 

 R. N/A 

 If they are not enforceable, explain the legal and economic basis for this rule. 

 R. N/A 

 (b)  In my country covenants not to compete are enforceable under certain conditions 
and to a certain extent. 

R. The case-law of the social chamber of the Cour de cassation admits the 
enforceability of covenants not to compete if the following conditions are met: 

1) The clause must have been foreseen by the covenanters or by the collective 
agreement (if the employee has been informed of this latter) and must comply 
with the specifications of the collective agreement if this one lays some 
conditions. 

2) The clause must also (Soc. 10 July 2002, M. Barbier vs société Maine Agri, 
n° 00-45.387) meet four cumulative requirements: 

i. be absolutely neccesary for employer’s “legtimate interests”.  

ii.  be limited in time and in space. 

iii.  take into account the specificities of the employee’s job  

iv. include the obligation for the employer to pay the employee a financial 
compensation. 

 (If the answer is yes, there are further questions about the condition required for the 
covenant to be enforceable.) 

3. What are the employer’s protected interests and how are they defined? 

 R. The protected interests of the employer must be “legitimate”. It has been judged by 
the Cour de cassation, in 1992 (Soc. 14 May 1992, n° 89-45300), in a ruling known as 
the “window cleaner” case, that was not enforceable a non-compete covenant forbidding 
an employee (during four years and in many geographic areas) to work as a window 
cleaner. The Supreme Court considered that having regard to the functions of the 
employee, the covenant was not vital for the protection of the legitimate interests of the 
undertaking. 

 The courts have to appreciate if a loss or damage is likely to be sustained by the 
employer, according to: the employee’s functions, his specific expertise, the strategic or 
confidential information he has access to, and the privileged relationship he has with the 
customers. 

 The covenant not to compete must be stipulated with the view to ensure the survival of 
the undertaking, and not in order to prevent the employee from finding a new job. 
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 What is the public’s interest in enforcing covenants not to compete? Is this a reason for 
statutes and case law? 

R. The enforcement of covenants not to compete belongs to the tribunals, in case of 
dispute between employer and employee about the validity and scope of the clause. As 
aforesaid, the French case-law tries to strike a balance between freedom of undertaking 
and freedom to contract, on one side, and freedom of work, on the other side. A 
comparison is to be made between the legitimate interest of the employer not to suffer 
damage from his former employee’s competitive activity, and the necessity for the 
employee to find a new job complying with his qualification, expertise and skills. 

 But the judge, in the presence of a covenant not to compete included in a contract of 
employment, even vital for the protection of the legitimate interests of the undertaking, 
may, where this clause would not allow the employee to have an occupation conform to 
his/her training and his/her experience, restraint the enforceability of the covenant by 
limiting its scope in time, in space or in its other modes. 

 As this matter is not of law and order, the employee is sole authorized to claim for the 
nullity of the non-competition agreement. 

4. If covenants not to compete are enforceable in your country: what must the plaintiff 
show to prove the existence of an enforceable covenant not to compete? 

5.  
R. Please refer to the aforesaid conditions. 

 (a) Is a written contract required? 

 R. The answer differs wether a collective agreement provides or not for a non-
competition duty 

• If no collective agreement sets up a non-compete obligation, a written contract of 
employment is required. And would this agreement be posterior to an existing 
contract providing no such clause, the collective agreement would not be sufficient 
to modify the contract (Soc.17 October 2000, Mr Demard vs Centre de gestion et de 
comptabilité agricole, n° 98-42018, Bull.civ. 2000.n°334 p. 258, Droit social n°12 –
December 2000, p.1147) 

• If the collective agreement contains an interdiction to compete, it may require that a 
written covenant should be written. In case of silence of the collective agreement on 
that point, the case-law demands that the employee should have been informed of 
the existence of this agreement and put in position to become acquainted with its 
content.  

 (b) Is a trade secret required to prove the employer’s case? If so, how is a trade secret 
defined? Does it include customer lists, price lists, systems of work? 

R. A trade secret is just one of the reasons that could legitimate the insertion of a 
covenant not to compete in a contract of employment. Other reasons can be alleged by 
the employer. For instance the specific know-how acquired by the employee, or his/her 
links with customers. The access of the employee to confidential files, documents or 
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studies may also justify the use of non-compete agreement as a means of protection of 
the employer against the hazard of their misappropriation by the employee. 

 (c)  Does the employer need to give the employee consideration (in addition to a regular 
salary) as a condition for the covenant not to compete to be enforceable? 

R. It is judged since July 2002 (Soc. 10 July 2002, M. Barbier vs société Maine Agri, 
n° 00-45.387) that the covenant is illicit if it does not provide consideration to the 
employee. Therefore it will be unenforceable. 

 (d) Will geographical factors, time factors and the special characteristics of an industry 
be considered when deciding whether to enforce a covenant not to compete? 

R. Yes The judge will check what is the real industry of the employer’s undertaking, on 
a side, and what is the real occupation of the employee inside his/her new job, on the 
other side 

(e)  Must the covenant not to compete meet a “reasonable test”? If so, who has the 
burden of proof? How, if at all, does your case law balance between such rights as 
freedom of contract, property rights and freedom of occupation? 

R. The case-law does not seem to use formally the criterion of reasonableness in this 
matter. But it considers that the duration of the interdiction and its territorial as 
occupational scopes must be limited.. Otherwise, it would not be proportionate to the 
goal of the clause. This notion is close to the one which requests the meeting of a 
reasonable test. 

(f)  May the new employer be sued for employing an employee who is violating the 
covenant not to compete in his labour contract with the former employer? If so, in which 
court? Is this hearing held jointly with the suit against the employee? Note: the new 
employer has no contract with the former employer and there is no employee-employer 
relation between them. 

R. Yes, the new employer may be sued by the former employer. The ground for this 
claim is complicity of violation of a contractual obligation. The former employer must 
file its claim before the commercial court (sometimes the civil court) and may also sue 
the new employer before the labour court (conseil de prud’hommes) altogether with the 
employee, in order to see the judgment being declared common to this new employer. 

(g) If the employer terminates the labour contract, is the covenant not to compete 
enforceable? Does it matter what the reason for the dismissal is? 

R. Yes, unless the contract or the collective agreement allows the employer to waive 
his right to non-competition in a certain lapse of time. 

Even if his dismissal is unfair, the employee shall have to respect the interdiction to 
compete. 

But parties may reserve the enforcement of the covenant not to compete to some reasons 
of dismissal. 
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7.  If a covenant not to compete is held by a court in your country to be overly broad, will 
the court modify the covenant? What other flexibility do courts have relating to relief 
they can grant? 

R. The courts are allowed to limit the enforceability in time, space or modes, of the 
overly broad clause, rather than to annull it. 

 The judges are also allowed to reduce the amount of damages fixed by a penalty clause 
of the contract of employment against the employee who would happen to violate his 
covenant not to compete. 

8.  Do the courts issue preliminary (temporary) injunctions for violation of covenants not to 
compete in labour contracts? 

R. Yes, they do. Usually, the employer files a claim before the “bureau de référé” 
(Summary interlocutory procedure panel) of the labour court (against the employee) or 
before the “juge des référés” (judge in chambers) of either the commercial or civil court 
(against the new employer). 

 The court will issue an order not to compete or not to employ/ be employed against 
those who violate the non-competition agreement. This order may be accompanied by a 
day-basis penalty. 

9.  What are the remedies which courts can and do grant when an employee has violated 
his/her covenant not to compete?  

 R. The court can grant damages to the employer, ot if requested, oblige under penalty 
the employee to cease his new job. 

10.  Which court(s) in your country have jurisdiction over legal matters relating to covenants 
not to compete in labour contracts? (Labour Courts; Civil or Commercial Courts; 
Administrative Law Courts; Constitutional Court, etc.). 

R. In the relationships between employer and employee, this jurisdiction belongs to the 
labour court (conseil de prud’hommes) and, on appeal, to the court of appeal. 

 In the relationships between former and new employer, to commercial or civil tribunal, 
and on appeal to the court of appeal. 

11.  Are there any leading or illustrative judgments that you would like to describe relating 
to covenants not to compete in labour contracts? 

 Do you have any additional remarks on this subject? 

R. No. 


