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______________________________________________________________________  
 

General report on 

Age discrimination 
 

HR Dr. Gerhard Kuras 
Supreme Court of Austria, 

Vienna 
 

Introduction 

This general report intends to summarize the main impressions obtained by 
studying the national reports. The questionnaire was generated to help to prepare 
for the XVth meeting of European Labour Court Judges in Erfurt. The 
questionnaire deals with different topics of labour law where age discrimination 
may have serious impacts. The main objective of the questionnaire is to obtain 
some impressions about the approach of national labour law systems to some 
aspects of age discrimination. Another intention was to gain information on 
whether countries have different provisions for different groups of employees, 
for example civil servants, officials or public authorities, members of the armed 
forces and the police, persons working for government or public authorities 
under ordinary contracts of employment, employees of public-sector 
corporations, domestic servants, farm labourers, and members of religious 
communities. 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions – young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions? 

Ic.  Are collective agreements bound by these provisions? 

Most countries have in their constitution a general principle of equality before 
the law, which means that similar situations have to be treated similar and 
different situations differently (Austria, Finland, France, Germany, Italy, 
Slovenia, Spain, Hungary, Venezuela). Only in some countries is age 
specifically mentioned in the constitution as not being a reason to be treated 
differently (Finland). In most countries of the EC, discrimination on grounds of 
age is prohibited by a directive. These countries mostly have Employment 
Equality Acts, which do not enjoy the status of a constitutional protection. They 
are part of the primary legal order of the State, but, since the Act transposes in 
domestic law the State’s obligations under Directive 2000/78/EC, they must be 
applied and interpreted in light of the general principles of European law. This 
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gives the statute a status higher than that of a constitutional provision since the 
doctrine of supremacy of Community law is well established in all EC countries. 

There are also some Conventions and Recommendations of the International 
Labour Organization referring to the subject (for instance, the Discrimination 
(Employment and Occupation) Convention, 1958 (No. 111), Recommendation 
No. 111 under the same title, 1958, the Minimum Age Convention, 1973 
(No. 138), the Employment Policy Recommendation, 1964 (No. 122), the 
Human Resources Development Recommendation, 1975 (No. 150), the Older 
Workers Recommendation, 1980 (No. 162), and the European Social Charter 
(Art. 7 – The right of children and minors to protection, Art. 12 – Right to social 
security, Article 15 – Rights of disabled persons, Art. 20 – Right to equal 
opportunities and equal treatment, and Art. 23 – Right of older persons to social 
security) and the International Pact of Civil and Political Rights, which regulates 
the prohibition of discrimination (Art. 2). The Human Rights Convention was 
also mentioned (Norway). 

Usually the Acts transferring the EC directive into domestic law prohibit 
discrimination on age grounds in relations to access to and the termination of 
employment, conditions of employment (including pay), and access to 
vocational education or training (Austria, France, Germany, Ireland, Norway, 
Slovenia …). In Sweden provisions against age discrimination are prepared by 
the government. In Israel it is forbidden for employment agencies to 
discriminate. Age is not mentioned in this provision, but in the provision which 
forbids discrimination by employers. Differences of treatment on grounds of age 
do not constitute discrimination where they are objective and reasonably 
justified by legitimate aims such as employment policy, and where the means of 
achieving that aim are appropriate and necessary (for example in Austria, 
France, Hungary, Slovenia ...). 

Examples for such exceptions: 

1. members of the defence force. 

2.  persons below the legal school leaving age 

3.  minimum age for entry to a particular post. 

4.  normal retirement age for all employees. 

5.  mandatory retirement age given by collective agreements for specific 
policy measures. 

6.  restrictions regarding the termination of employment contracts of older 
workers. 

7.  no overtime work for older workers. 

8.  right to part time work for older workers in case of partial retirement.9. 
Civil servants – contracts may be terminated, if they have reached full age 
pension. 

In most countries, collective agreements which contain provisions which are 
discriminatory in their practical effect are to that extent void (Austria, France, 
Germany, Hungary, Ireland, Italy, Norway, Slovenia, Spain, Venezuela). 

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 
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IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Minimum age: 

In all countries there are provisions in order to protect children. Therefore they 
have provisions stating minimum ages for full-time work or work during school 
hours. Regularly there are some exceptions for special kinds of work (training 
...). 

The minimum ages are: 

14 years – Venezuela 

15 years – Austria, Finland, Italy, Norway Slovenia, 

16 years – France, Ireland, Spain, Sweden, Hungary 

In some countries there exists a special minimum age for civil servants: 18 years 
in Austria, Finland, Hungary; for judges in Norway: 25 years (minor civil 
courts) and 30 years (Supreme Court). 

Maximum age: 

Usually there are no provisions stating a maximum age, except in France where 
a maximum age of 65 was reported 

However, it exist for certain groups of civil servants (the armed forces, the 
police: Germany (55 years), Hungary (35 years), Israel (40-45 years, subject to 
additional confirmation); Norway (35 years). 

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems? 

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

In most countries the prohibition on age discrimination does not apply to 
pension schemes. The age for entry to a scheme may be fixed by the rules of the 
scheme. In Israel, employees above the age of 50 who are hired for the public 
service have no right to a civil service pension but funds will be paid for them to 
a non-government pension fund. 

IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain age? 
Please describe them. 

IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

In some countries there exist specific provisions rendering protection against 
dismissal for elder employees (Austria (50 years), France (50 years – 
contribution to employment institutions, Germany (55 years), Slovenia (55 
years); Sweden (45 years – extra month of notice period for each month of 
service after the age of 45 and special damages until 60); Hungary (5 years 
before pension age; easier dismissals of an employee who already has a 
pension). In Slovenia there also exists protection against overtime work and the 
right to part-time work. In Norway, public sector employees have two additional 
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days of holidays for each year after the age of 62 und five more day after the age 
of 65 in order to encourage them to work as long as possible. 

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

Vb.  Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B,) or on seniority, or both? 
Please describe. 

In many countries pay is based on service (seniority). This usually takes the 
form of incremental salary scales whereby pay is increased on an annual basis 
up to a maximum level. These arrangements are strictly related to length of 
service and are not directly age-related (Austria, France, Germany (Lufthansa), 
Ireland, Norway, Slovenia). 

These scales are most prominent in the public sector (Austria, Germany, Ireland, 
Hungary. 

Sometimes there is added an component for personal performance (Austria, 
Finland). In Spain seniority is an extended wage component in collective 
agreements, as in Venezuela. In some countries there also exist collective 
agreements stipulating higher wages with higher ages (Germany). Sometimes 
collective agreements have special provisions on minimum pay for young 
workers under the age of 18 or 19 or with little or no work experience (Austria, 
Finland; Spain, Sweden). 

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

In some countries the duration of holiday or sick leave pay depends on seniority 
(Austria, Finland, France; one extra day of annual leave in Slovenia, Venezuela 
– additional day for one year of service) or age (Norway – 6 more days after 
they reach the age of 60; some collective agreements in Sweden give longer 
holidays to employees who have reached the age of 40. In Slovenia the duration 
of annual leave depends on the age of employees (25 years –21 days, over 45 
years – 30 days. In some countries there exists such a provision for civil servants 
(Spain – additional days of annual leave). 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

VIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B). Please describe them. 

In some countries elder employees are entitled to demand a reduction of 
working hours or part-time work (Slovenia, Germany). In Germany employees 
older than 55 years may reduce working hours to 50% and receive 70-80% of 
their regular wages supported by the public unemployment agencies. In France 
the companies’ occupation health officer may propose such measures, and the 
employer is obliged to take them into account. In Norway the working 
environment must be adjusted to employees’ age, which can also be done by 
reducing working hours. 
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In Finland employees between 58 and 67 years old can transfer to part-time 
employment. 

In Austria employees are usually not entitled to such measures, but there exists a 
framework, especially social insurance regulations to promote such agreements 
between elder employees and employers (part-time pensions, allowance to 
compensate for reduced wages). 

In Spain it is possible to sign a part-time contract for employees reaching the age 
of 60 and at the same time hire a new employee (“relief contract”). 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

In some countries protection against unfair dismissal does not apply when a 
worker reaches the normal retirement age in the employment concerned (Italy, 
Ireland (65 years), defence forces, the police or the fire service (55 years). 
Protection against unfair dismissal ceases at the age at which the state old age 
pension becomes payable (66 years); it is similar in Germany (65 years) and 
Sweden (67 years); in Norway employment can be terminated at the age of 70. 

In Hungary employees who get pensions can be dismissed more easily (no 
reasons, no restrictions, no severance pay). 

In Finland the employment relationship is terminated without notice at the end 
of the month the employees becomes 68 years old unless they agree to continue. 
Civil servants have to retire. In France any provision stipulating the termination 
of employment due to age or entitlement of retirement benefit is void. But 
dismissal at the age 65 is allowed, if the employee is entitled to an old age 
pension. The employee is also entitled to termination pay. 

In Spain compulsory retirement can be stipulated in collective agreements if the 
employee is entitled to a pension (aircraft employees, seamen). In several 
countries civil servants have to retire between 65 and 70 years of age (Spain, 
also in Austria, Norway and Venezuela). In Norway air traffic control officers 
lose their certification at the age of 60 and military personnel have to retire. 

IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken their 
statutory protection, for instance, which authorise the conclusion of fixed-term 
contracts of employment when the worker has reached a certain age? 

IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Some countries do have such provisions on vocational training and integration 
of unemployed workers but they are not age-related (Ireland, Norway – fixed 
term contracts). In Spain there exists the possibility to sign a part-time contract 
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for employees reaching the age of 60 and at the same time hire a new employee 
(“relief contract”); also, temporary employment contracts can be given to those 
who are hired during four years after finishing university or professional studies 
to enable them to acquire work experience related to their studies – such 
contracts pay less than the normal minimum wages. In France it is now possible 
for employees who are over 57 years of age to have fixed-term contracts. 
Furthermore, young workers can be dismissed without statement of reason 
during two years. In Germany fixed-term contracts for a maximum duration of 5 
years may be concluded if an employee has been at least 4 months without work 
and is older than 52 years. 

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

In Hungary within a five-year period before the age limit for old age pension, 
dismissal is only possible in particular justified cases. If the employee is already 
entitled to pension benefits he is entitled to a higher severance pay (additional 
three months). The same applies in Slovenia (55 years, but only if the employee 
agrees or already has a pension).  

In some countries there are provisions that dismissal in not allowed on grounds 
of age before a certain age (Norway – 70 years). Other countries have no 
specific provision that dismissal on grounds of age is not permitted before 
retirement age (Ireland, Sweden). 

Often the employees’ chances of finding a new job, which are also determined 
by age, are taken into account in determining compensation for groundless 
termination (Finland) or re-instalment due to social reasons (Austria) or both 
(Germany). 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims? 

XIb.  What are the rules governing the burden of proof? 

XIc.  Are there any administrative or criminal penalties? Please give details 

In some countries claims are made in the first instance to specialized Equality 
Tribunals: the Court of First Instance for all equality claims and the possibility 
to appeal to the Labour Court for redress, compensation (up to two years pay in 
Ireland) or reinstatement (Ireland, Italy). In Hungary the Equal Treatment 
Authority can also impose a fine and order that decisions establishing the 
violation are published; it is similar in Austria). 

In other countries these claims are also within the jurisdiction of labour courts 
(Austria, Israel, Slovenia, Sweden). Some of them have additional authorities in 
order to assist victims (a lawyer for equal treatment in Austria; a labour 
inspector (HALDE) in France; an anti-discrimination board in Germany) and 
have additional administrative procedures (Austria). 

In Germany employers are obliged to have “claim-persons” to whom employees 
can bring complaints of discrimination. 
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In most countries, due to the EC burden of proof directive, the claimant must 
first prove the primary facts upon which they base their claim. The burden then 
shifts to the employer to prove that there has been no breach of the principle of 
equal treatment (Austria, France, Germany Hungary, Ireland, Israel, Slovenia, 
Sweden). Also, in some countries statistical figures can be used to indicate 
discrimination (Italy). 

Some countries also have criminal sanctions: Israel – double fine for crimes 
such as age discrimination imposed by the Labour Court; Spain – fine of 3,000–
90,000 euros, also part of Criminal Code; Hungary – 200–24,000 euros, no 
entitlement to EU subsidies; Finland – fine or imprisonment up to 6 months; 
Slovenia – imprisonment up to one year; France – fine of 45,000 euros, three 
years imprisonment. 
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National reports 

______________________________________________________________________ 

Finland 

Judge Pekka Orasmaa 
President,  

Labour Court of Finland 
Helsinki 

 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

The general provision on equality is in Sec. 6 of the Constitution of Finland. 
Under the provision everyone is equal before the law. No one shall, without an 
acceptable reason, be treated differently from other persons on the ground of, 
among other things, age. 

In principle, the scope of application of the rules mentioned above is broad, but 
in practice they influence mostly by guiding other legislation and its 
interpretation.  

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions –– young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions? 

The Employment Contracts Act (2001) includes provisions on prohibition of 
discrimination. According to these provisions the employer shall not exercise 
any unjustified discrimination against employees on the basis of age etc. The 
employer must otherwise, too, treat employees equally unless there is an 
acceptable cause for derogation deriving from the duties and position of the 
employees. Similar provisions have been stated in the Acts covering civil 
servants, municipal officials and seamen. 

These provisions are mandatory and they forbid the use of age as a factor for 
determining working conditions and access to employment. 

The purpose of the Non-Discrimination Act (2004) is to foster and safeguard 
equality and enhance the protection provided by law to those who have been 
discriminated against in cases of discrimination on the basis of age etc. The 
Directives 2000/43/EC and 2000/78/EC have been implemented by this Act. 

According to the Non-Discrimination Act different treatment based on age is 
not considered discrimination when it has a justified purpose that is objectively 
and appropriately founded and derives from employment policy, labour market 
or vocational training or some other comparable justified objective. Also when 
the different treatment arises from age limits adopted in qualification for 
retirement or invalidity benefits within social security system, it is not 
considered discrimination. 
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Ic.  Are collective agreements bound by these provisions? 

Yes. 

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 

According to the Young Workers’ Act (1993) a person may be admitted to work 
if he or she has reached the age of 15 and is not liable to compulsory school 
attendance. Furthermore, a person may be admitted to work on certain 
conditions if he or she has reached the age of 14. 

There are not any special provisions on maximum age for hiring employees. 

IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

A person may be nominated as a civil servant at the age of 18, exceptionally at 
the age of 15, if it is appropriate concerning the work in question. A municipal 
official must have reached the age of 18. 

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems?  

There are seven earnings-related pension acts. They differ in the details of 
pension calculation, although the basic principles are the same. The amount of 
the earnings-related pension is determined by the annual earnings and the age-
related pension accrual rate. The pension is calculated for the whole work 
history on the basis of the earnings from all employment contracts which are 
covered by the pension acts. 

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

The amount of the state pension is determined by the duration of employment, 
the earnings and the accrual rate. A pension accrues on the basis of all earnings 
between the ages of 18 and 68. 

Also the pension for seafarers is calculated on the basis of the earnings for each 
year and the age-related accrual rate. However, work before the age of 18 does 
not accrue a pension. 

IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 

No. 

IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See above. 

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

Wage systems have traditionally been based on seniority. Nowadays more and 
more often the wage is made up of a basic wage based on requirements of the 
job, and a personal component based on personal performance and competence. 
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Collective agreements may include special provisions on minimum rates of pay 
for young workers (workers under age of 18). 

Vb.  Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B,) or on seniority, or both? 
Please describe. 

See above. 

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

On seniority.  

VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See above. 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

Employees who transfer from full-time employment to part-time employment, 
are entitled to a part-time pension. Persons born in 1947 or later are entitled to a 
part-time pension between the ages of 58 and 67. The pension may continue 
until the age of 68, provided that the part-time employment continues. Those 
born in 1946 or earlier are entitled to a part-time pension before age 65. 

VIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See above. 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

There is no certain age allowing termination of an employment relationship, 
except for cases where the employee has reached his or her retirement age (see 
below). 

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See above. 

VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 

An employee’s employment relationship is terminated without giving notice 
and without a notice period at the end of the calendar month during which the 
employee becomes 68 years of age unless the employer and the employee agree 
to continue the employment relationship. 

Also civil servants and municipal officials have to retire at the latest at the age 
of 68.  

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

There are special provisions on retirement age for police, army, customs, etc. 
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IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age? 

No. 

IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See above. 

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

No. However, the employee’s age and chances of finding employment must be 
taken into account as one factor when determining the compensation for 
groundless termination of an employment contract. 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See above. 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims? 

1. Compensation 

According to the Non-Discrimination Act an employer who has infringed the 
prohibition of discrimination on the basis of age shall pay the injured party 
compensation for the suffering caused by such discrimination.  

The compensation shall not exceed 15.000 euros. Where special cause exists, 
the maximum level of compensation may, however, be exceeded if this is 
justified by the duration and severity of the discrimination and other 
circumstances of the case. 

2. Damages 

Payment of compensation does not preclude an injured party claiming damages 
under other legislation. Usually this concerns compensation for economic loss, 
but sometimes also compensation for personal injury. In these cases provisions 
on liability for damages in the Employment Contracts Act can be applied. 
  

XIb.  What are the rules governing the burden of proof? 

When a person, who considers himself to have been a victim of discrimination 
establishes before a court of law or other competent authority information from 
which it may be presumed that the prohibition of discrimination has been 
infringed, the defendant must demonstrate that the prohibition has not been 
infringed (Non-Discrimination Act 2004, Sec. 17). 

This does not apply to criminal cases, where normal rules on burden of proof 
are applied. 

XIc.  Are there any administrative or criminal penalties? Please give details. 
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Sec. 3, Chapter 47 of the Penal Code (1995) contains rules on work 
discrimination. An employer, or a representative thereof, who when advertising 
for a vacancy or selecting an employee, or during employment without an 
important and justifiable reason puts a job seeker or an employee in an inferior 
position because of age, etc., shall be sentenced for work discrimination to a 
fine or to imprisonment for at most six months. 

 

______________________________________________________________________ 

France 

M. le Conseiller Michel Blatman 
Membre de la Chambre sociale 

Cour de cassation 
Paris 

 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

 Discrimination in general is prohibited by the French “Déclaration des droits de 
l’Homme et du Citoyen” – which has constitutional value – in its articles 1 
and 6. The Constitutional Court ensures that this principle is observed by the 
lawmaker. 

 According to the Constitutional Court’s case-law, the principle of equality 
allows the lawgiver to rule differently situations that are different and to 
derogate from equality for general interest reasons, provided that, in either case, 
the difference of treatment resulting should be in a direct relationship with the 
object of the law establishing it. 

Article L 120-2 of the “code du travail” (laid down in 1982) sets out that “No 
person shall impose to the rights of persons and to individual and collective 
freedoms such restrictions that would neither be justified by the nature of the 
task to fulfil nor proportionate to the pursued goal.” 

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions – young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions? 

 Dealing specially with discriminations, article L.122-45 of the code du travail 
(labour code) provides that: 

 No person shall be set aside from a recruitment procedure or from access to a 
traineeship or in-house training, no worker shall be disciplined, dismissed or subject 
to a discriminatory measure, direct or indirect (…) in particular in the field of 
remuneration (…), training, redeployment, posting, qualification, classification, 
promotion, job change or contract renewal, on account of his/her origin, sex, 
customs, sexual orientation, genetic particulars, age, family situation, membership 
(true or assumed) of an ethnic group, nation, race, political beliefs, unionist or 
mutualistic activities, religious convictions, physical appearance, patronymic or, 
unless inability to work ascertained by company’s occupational heath officer 
(company’s doctor), on account of his/her health or handicap. 
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 The scope of this provision is wide and does not make distinction as to the 
importance of the age. 

 But another article (L.122-45-3), specific to age discrimination, mitigates the 
interdiction (as authorized by directive 2000/78): 

 Differences of treatment on grounds of age shall not constitute 
discrimination where they are objectively and reasonably justified by 
legitimate aim such as employment policy, and where the means of 
achieving that aim are appropriate and necessary. 

 These differences of treatment may consist of, among others:  

• the ban on access to employment or the setting of special working 
conditions in order to ensure the protection of younger and older workers. 

• the fixing of a maximum age for recruitment, which is based on the training 
requirements of the post in question or the need for a reasonable period of 
employment before retirement. 

Ic.  Are collective agreements bound by these provisions? 

 Yes  

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 

 Yes  

 Minimum:  The minimum admission age is 16 (art. L. 211-1). But derogations 
exist: 

• Training alternating school and company 

• Holiday work 

 The job and rests should be appropriate. 

• Special provisions govern children’s labour as performing artists, models in 
fashion or publicity. 

Maximum age: 65 

IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems?  

 Yes. 

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 

 Yes. 

• For instance, it is provided by article L 321-4-1 of the Code du travail that a 
“plan de sauvegarde de l’emploi” (social plan for protection of employment) 
shall be established by the enterprise of more than 50 employees when 
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contemplating redundancy, in order to facilitate redeployment of the staff 
whose contract termination could not be prevented, in particular of ageing 
employees or employees presenting social ou qualification characteristics 
making their occupational rehabilitation somewhat difficult.  

• A worker cannot benefit of his retirement pension before he reaches the age 
of 60 (except if he/she started working before 17 or he/she is very 
handicapped). 

• The employer who, apart from cases of serious fault or inability, dismisses 
an employee aged more than 50 must pay a contribution to the 
institutions for employment. The amount of this contribution increases in 
proportion with the age of the employee, the peak being for the bracket 56-
57, then decreases until the age of retirement. (Articles L. 321-13 and D. 
321-8 Code du travail). 

• A new contract of employment, called “contrat senior” as created on 
28 August 2006 (Code du travail, articles D 322-4, D 322-5 and D 322-6). It 
allows an employer to conclude with a person aged more than 57 and 
unemployed for more than 3 months, or beneficiary of a personalized 
redeployment convention, a fixed-term contract of employment for a 
maximum duration of 18 months that can be renewed once. 

IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 --- 

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

 Seniority allows wage differentiation. Not age. Otherwise it would be 
discriminating. 

Vb.  Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B,) or on seniority, or both? 
Please describe. 

 Idem. 

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

 Seniority. 

VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

 Article L. 241-10-1 entitles the “médecin du travail” (company doctor, 
company’s occupational health officer) to propose individual measures such as 
mutations or changes of employment justified by considerations concerning in 
particular to age, physical resistance or physical or mental health of workers. 

 The employer is obliged to take into account these propositions and, if he 
refuses them, to write down the grounds for this refusal. 
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VIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B). Please describe them. 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

1. The arrival of retirement age is not a cause of termination of the contract of 
employment, and does not compel the employee to go into retirement. 

2. Is void any provision of a collective agreement or any clause of a contract of 
employment stipulating the termination as of right of the contract of a 
worker in connection with his:/her age or with the fact that he would be 
entitled to a retirement benefit (Code du travail, article L. 122-12, 
prohibiting automatic “guillotine clauses”). 

3. The employer is not allowed to terminate the contract of employment of a 
worker on the sole ground of age. Otherwise this would constitute an unfair 
dismissal. 

4. Same solution when the employer decides that the employee shall retire, 
whereas the latter, though having rights to a full old-age pension, has not 
reached the age required by the collective agreement. 

5. When the employee voluntarily leaves the company, he will receive a 
severance pay. 

6. Where the employer pensions the employee off and the employee may enjoy 
a full old-age pension, the employee shall receive a notice allowance and 
termination pay. 

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 

 Yes, 65. 

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 In some professions, the age of retirement is earlier: e.g. airplane pilots. 

IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age? 

1. There exist provisions having such goals. 

Some “Contrats aides” (contracts helped by the State) intend to promote 
vocational integration of some categories of unemployed young employees. 

 Former “contrat emploi solidarité” (contract “employment-solidarity”) – 
article L. 322-4-7 Code du travail – was created in order to facilitate the 
integration of persons meeting difficulties with the access to employment. 
Local governments and other public persons, safe the State itself, were 
allowed to recruit, within the scope of unsatisfied collective needs, long-
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term applicants for employment, jobless persons aged more than 50, or 
young workers aged more than 18 and less than 26 facing particular 
difficulties with access to employment. Unlike ordinary fixed-term 
contracts, these contracts could be concluded for employments connected 
with the normal and permanent activity of the employers. 

 Contracts “emploi-solidarité” were replaced in 2005 by “contrats 
d’accompagnement dans l’emploi” (contracts of accompanying in 
employment). 

 Contrat “senior” (seen above) is a fixed-term contract provided for 
employees aged more than 57 years. 

2. The highly controversial “contrat nouvelle embauche” (new employment 
contract) allows the employer, during two years, to dismiss the young 
worker without statement of the reasons for the dismissal. 

This flexibility was created in order to facilitate employment: employers 
were supposed to recruit workers more easily if they were sure they could 
easily get rid from them. 

IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

 Yes. 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims? 

1. The employee can complain before the labour inspectorate. 

2. The worker may lodge a file before the labour court or the criminal court. A 
civil servant would seize the administrative courts. 

3. The representative unions are entitled to sue on behalf of the employee 
before the labour court. 

4. Anti-discrimination associations (existing since more than 5 years) may also 
bring claims before the labour or criminal court. 

5. The HALDE  (Haute Autorité de Lutte contre les Discriminations et pour 
l’Egalité) – created in 2004, is an independent High Authority fighting 
discriminations. It has powers of investigation, communication, action, 
compromise, sanction (fines). It may, as of right, present observations 
before the courts, which are compelled to hear them. 

For instance, the HALDE decided (Deliberation n° 2007–111, 23 April 
2007) that the faulty behaviour of an employer towards his ageing employee 
characterized moral harassment based on age discrimination. The college 
therefore asked to be heard by the conseil de prud’hommes (first level 
labour court). 

HALDE also promotes good practices. 
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XIb.  What are the rules governing the burden of proof? 

 The specific rules governing discrimination are enforceable. 
 
 Article L. 122-45: 

In case of litigation relating to discrimination, the concerned worker (or recruitment pretender) 
presents facts suggesting the existence of a discrimination, direct or indirect. 

Having regard to these facts, it is incumbent upon the defendant to prove that his/her decision 
is justified by objective elements stranger to any discrimination. The judge makes his/her 
opinion after any direction he/she thinks useful. 

XIc.  Are there any administrative or criminal penalties? Please give details. 

 Criminal penalties: 

Article 225-1 of the “code pénal” (Penal code):  

Discrimination comprises any distinction applied between natural persons by reason of 
their origin, sex, family situation, physical appearance or patronymic, state of health, 
handicap, genetic characteristics, sexual morals or orientation, age, political opinions, 
union activities, or their membership or non-membership, true or supposed, of a given 
ethnic group, nation, race or religion. 

  Article 225-2 of the Penal code: 

Discrimination defined by article 225-1, committed against a natural or legal person, is 
punished by three years’ imprisonment and a fine of  €45,000 where it consists:  

1° of the refusal to supply goods or services; 

2° of obstructing the normal exercise of any given economic activity; 

3° of the refusal to hire, to sanction or to dismiss a person; 

4° of subjecting the supply of goods or services to a condition based on one of the 
factors referred to under article 225-1; 

5° of subjecting an offer of employment, an application for a course or a training period 
to a condition based on one of the factors referred to under article 225-1; 

6 ° of refusing to accept a person onto one of the courses referred to under 2 of article 
L.412-8 of the Social Security Code. 

Where the discriminatory refusal referred to under 1 is committed in a public place or in 
order to bar the access to this place, the penalties are increased to five years’ 
imprisonment and to a fine of €75,000.  

 

Article L 311-4 of the Labour code: 

It is forbidden to publish in a newspaper, review or periodic text or to broadcast by any 
mean of communication accessible to the public an insertion of employment offer or of 
home work comprising: 

1° The mention of a superior age limit (…) 

In a recent campaign, the Ministry of Employment recalled the employers that 
all age limits (maximum as well as minimum), age bracket or formulas such as 
“preferred age X…” or “such age labour”) are forbidden in employment offers. 
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______________________________________________________________________ 

Germany 

Judge Annelie Marquardt 
Bundesarbeitsgericht, 

Erfurt 
 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

 No, not explicitly, but it can be considered that the general principle of equality 
in Art 3 Abs. 1 GG forbids also age discrimination, if not justified by objective 
reasons. Also, Art. 12 Abs. 1 GG states a general duty of protection of 
professional interests of the employees. Lower levels of law-making are to be 
measured by those rules 

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions –– young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions? 

 The “Allgemeines Gleichbehandlungsgesetz” (AGG) – (General law for equal 
treatment) of August 14 2006 rules out – among other factors, age as a factor of 
determining working conditions. As the law is very young, just about every 
question is highly controversially disputed and there are almost no court 
decisions yet. 

Ic.  Are collective agreements bound by these provisions? 

 Yes. But of course there are many collective agreements which contradict the 
provisions and are yet to be examined by the labour courts. 

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 

 Not in the AGG itself. § 10 states provisions for legitimate unequal treatment 
because of age, principally if it is appropriate and necessary, e.g. minimum and 
maximum age for hiring. 

IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 Nr. 2: yes (55–60); the others not in general 

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems?  

 Yes, in collective agreements and statutes of pension funds of enterprises. They 
all have to be measured by § 10 Abs. 4 AGG. 

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 Yes, depending on the employer and his pension systems 

IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 
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 Yes, e.g. protection against dismissal after 55 years of age in the civil service 

IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

 In the public service that used to be the case. But a new tariff has replaced fixed 
age leaps of wages by other factors like achievements and duration of 
employment. In the collective agreements of airlines like Lufthansa there are or 
used to be strict seniority rules. These rules tend to be abolished by the time 
under the influence of European rules and the new AGG. In many collective 
agreements like in commerce there are higher wages with higher age. 

Vb.  Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B,) or on seniority, or both? 
Please describe. 

 See above (Va). 

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

 Not in the Federal Laws which regulate the minimum holidays but it may be the 
case in some collective agreements. State functionaries have slightly longer 
holidays when they get older. There is no difference in the duration of sick 
leave or pay during sick leave in the laws, but in some collective agreements 
e.g. the metallurgic businesses.   

VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

 The law about part-time work at a higher age (Altersteilzeitgesetz) of July 23, 
1996 allows employees above 55 years of age to reduce their regular working-
hours to half-time and receive 70–80% of their regular wage nevertheless. This 
is supported by the federal Agentur für Arbeit. Most employees opt for a block-
model, in which they work full-time e.g.for 2 ½ years and stop working after 
that. The law is aimed to help young unemployed persons but it is highly 
dubious if this aim is ever achieved. On the contrary there are other attempts at 
the same time to keep older employees in their jobs. 

VIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B). Please describe them. 

 The law is not limited to certain branches. 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

 Normally 65 years or the time when the regular full old age pension can be 
claimed.  

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 
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VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 

 See VIIIa. 

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age? 

 § 14 Abs. III Teilzeit – und Befristungsgesetz of December 21, 2000, (the law 
states rules for part-time and fixed-term labour) used to allow fixed-term 
contracts without any objective reasons with employees older than 52 years 
(until the end of 2006, otherwise it should be 58 years). After the European 
court declared this invalid, the Bundesarbeitsgericht followed. So the law was 
renewed and now allows fixed-term contracts for the total duration of 5 years, if 
the employee was without work for at least 4 months before and if he is older 
than 52 years. Nobody knows if this law will pass examination according to 
European rules and the AGG. 

IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

 The general rules of Kündigungsschutz (protection against dismissal) tend to 
protect older people with longer duration of employment who have to feed 
persons who depend on the income in case the employer has to choose among 
several employees. Young people in professional training are protected as well. 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims? 

 The AGG forces employers to establish a claims-person where employees may 
claim discrimination. This person or board will investigate the reproach and 
discuss with the employer in case he or she considers it as being justified 

 The Ministery of Family, Seniors, Women and Youth has to establish an Anti-
discrimination board, where everybody may claim discrimination and ask for 
help to fight against it. 

XIb.  What are the rules governing the burden of proof? 

 According to § 22 AGG one party may deliver hints (Indizien) for a 
discrimination. In that case the other party has the burden of proof that no 
discrimination took place or why it was justified. 
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XIc.  Are there any administrative or criminal penalties? Please give details. 

 No, just the general criminal penalties for insult, stalking, etc. 

 

______________________________________________________________________ 

Hungary 

Judge Tünde Handó 
President, 

Labour Court of Budapest 
 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

Yes, Act XX of 1949 on the Constitution of the Republic of Hungary states:  

The Republic of Hungary shall respect the human rights and civil rights of all persons in the 
country without discrimination on the basis of race, colour, gender, language, religion, 
political or other opinion, national or social origins, financial situation, birth or any other 
ground whatsoever. The law shall provide for strict punishment of discrimination. The 
Republic of Hungary shall endeavor to implement equal rights for everyone through measure 
that create fair opportunities for all. (Section 70/A) 

On the ground of the Constitution there are many Acts that prohibit 
discrimination such as the Labor Code and the Civil Code. But the main Act 
that regulates all the segments of the discrimination is Act CXXV of 2003 on 
Equal Treatment and Promotion of Equal Opportunities. 

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions – young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions? 

The main sources are the Constitution, the Labour Code and Act CXXV of 2003 
on Equal Treatment and Promotion of Equal Opportunities.  

The labour Code contains a general rule:  

In connection with employment relations the principle of equal treatment must 
be strictly observed. 

Any consequences of the breach of the principle of equal treatment shall be 
properly remedied; the remedy shall not result in any violation of or harm to the 
rights of another worker (Section 5). 

The Equal Treatment Act forbids all kind of age discrimination. It states:  

All dispositions as a result of which a person or a group is treated or would be 
treated less favourably than another person or group in a comparable situation 
because of his/her: 

a)  sex, 

b)  racial origin, 

c)  colour, 

d)  nationality, 
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e)  origin of national or ethnic minority, 

f)  mother tongue, 

g)  disability, 

h)  state of health, 

i)  religious or ideological conviction, 

j)  political or other opinion, 

k)  family status, 

l)  motherhood (pregnancy) or fatherhood, 

m)  sexual orientation, 

n)  sexual identity, 

o)  age, 

p)  social origin, 

q)  financial status, 

r)  part-time nature or definite term of the employment relationship or other 
relationship aimed at work, 

s)  membership in an organisation representing employees’ interests, 

t)  any other status, characteristic feature or attribute (hereinafter 
collectively: characteristics) 

are considered direct discrimination (Section 8). 

Besides the direct negative discrimination there are four other categories of 
discrimination:  

• indirect negative discrimination, 

• harassment,  

• unlawful segregation,  

• retribution. 

Those dispositions are considered indirect negative discrimination, which are 
not considered direct negative discrimination and apparently comply with the 
principle of equal treatment but put any persons or groups having characteristics 
defined in Article 8 at a considerably larger disadvantage than other persons or 
groups in a similar situation were or would be (Section 9). 

Ic.  Are collective agreements bound by these provisions? 

Yes 

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 

The general rule is the following: All persons entering into an employment 
relationship as employees must be at least sixteen years of age. 
Notwithstanding the Subsection above, an employment relationship may be 
entered into by a person of at least fifteen years of age pursuing elementary 
school, vocational school or secondary school full-time studies during the 
school vacation period. 

No deviation from these provisions shall be considered valid. Young persons 
subject to compulsory full-time schooling may be employed by way of 
derogation from the provisions laid down in the Subsections above the purposes 
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of performance in artistic, sports, modeling or advertising activities upon prior 
authorization by the competent authority (Subsection (1), (4), (6), (7) of 
Section 72 of the Labour Code).  

The Act on Civil Servants, with certain simplification including employees of 
ministries and other state and local government authorities requires graduate of 
secondary grammar school and disposing capacity, that means that civil 
servants should be at least 18 years old. “Public service employees” include 
teachers, doctors, actors, etc., of state-owned institutions. For this group the 
minister has a right to determine those jobs where the public servant should be 
at least 18 years old.  

There is no maximum age limit just in case of civil servants, that is 70 years. 

IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Members of the armed forces and the police can establish an employment 
relationship if they are more than 18 years old and not more than 35 years old.  

In case of civil servants the employment relationship automatically ceases when 
the employee reaches 70 years old. 

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems? 

The general minimum age is 62 years. 

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

There are certain goups where the age limit is much more lesser, for example: 
actors, balley-dancers, members of the armed forces and the police. 

IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 

An employer shall be allowed to terminate an employee’s employment within 
the five-year period preceding the date when the employee attains the age limit 
for old-age pension by ordinary dismissal only in particularly justified cases, 
unless the employee is already receiving some form of pension benefits 
(Subsection (7) of Section 89). In that case the employee has a right to a higher 
level severance pay: with plus three months average payments besides the 
“normal” severance pay (Subsection (5) of Section 95). 

The pensioner employee can be dismissed much easier than an average 
employee because of the following provisions:  

• An employer is not required to explain the ordinary dismissal of an 
employee if the employee is construed as a pensioner (Subsection (6) of 
Section 89). 

• The restriction of ordinary dismissal shall not apply to the termination of an 
employee who qualifies as a pensioner (Subsection (3) of Section 90). 

• The employee shall not be entitled to receive severance pay if he/she 
qualifies as a pensioner on or before the date on which his/her employment 
is terminated (Subsection (2) of Section 95). 
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IVb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

In the case of public servants, the provison are the same as above with one 
modification: an employer shall be allowed to terminate an employee’s 
employment within the five-year period preceding the date when the employee 
attains the age limit for old-age pension by ordinary dismissal only in 
particularly justified cases, unless the employee is already receiving some form 
of pension benefits. In that case the employee has a right to a higher level 
severance pay: with plus four months average payments besides the “normal” 
severance pay. 

In the case of civil servants there is no such protection.  

The rules are the same for the termination of the pensioner.  

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

No. 

Vb.  Does the computation of wages for certain groups of employees depend on 
theage of the employee (see preliminary remarks B) or on seniority, or both? 
Please describe. 

In the case of civil servants and public servants the wage is based upon two 
factors: one is the qualification and the work which she uses her qualification 
and the second is the duration of the employment relationship.  

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

The duration of holiday depends on the age of the employee.  

The amount of basic vacation time shall be twenty working days. 

The vacation time specified in Subsection (1) above shall be increased to 

a)  twenty-one days for employees over twenty-five; 

b)  twenty-two days for employees over twenty-eight; 

c)  twenty-three days for employees over thirty-one; 

d)  twenty-four days for employees over thirty-three; 

e)  twenty-five days for employees over thirty-five; 

f)  twenty-six days for employees over thirty-seven; 

g)  twenty-seven days for employees over thirty-nine; 

h)  twenty-eight days for employees over forty-one; 

i)  twenty-nine days for employees over forty-three; 
j)  thirty days for employees over forty-five years of age. 

Employees shall be first entitled to extended vacation time in the year when 
reaching the age specified above (Section 131). 

But sick leave is independent of the age of the employee. It is fifteen days for 
every employee (Subsection (1) of 137). 

VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 
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Sick leave is the same.  

Public servants are entitled to extra vacation time based on the duration of their 
employment relationship.  

In the case of civil servants the minimum vacation time is higher than the 
average: 25 days and they are also entitled to extra vacation time.  

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

No. 

VIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B). Please describe them. 

No. 

VIIIa. Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

No. 

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

In the case of civil servants the employment relationship automatically ceases 
when the employee reaches 70 years old. 

VIIIc. Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 

Yes, the pensioner employee can be dismissed much easier than an average 
employee because of the following provisions:  

• An employer is not required to explain the ordinary dismissal of an 
employee if the employee is construed as a pensioner (Subsection (6) of 
Section 89). 

• The restriction of ordinary dismissal shall not apply to the termination of an 
employee who qualifies as a pensioner (Subsection (3) of Section 90). 

• The employee shall not be entitled to receive severance pay if he/she 
qualifies as a pensioner on or before the date on which his/her employment 
is terminated (Subsection (2) of Section 95). 

An employee shall be construed as a pensioner 

a) upon attaining the age of sixty-two and if having the service time 
required to receive old-age pension (entitlement to old-age pension 
benefits), or if he/she receives 

b)  old-age benefits before the age limit described in Paragraph a), or 

c)  old-age pension with age allowance, or 

d)  advanced (reduced) old-age pension benefits, or 

e)  a service pension; or 

f)  early retirement pension, or 

g)  other pension benefits which are treated the same as old-age benefits, or 

h) invalidity (accident-related disability) benefits. 
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(2) Payment of the benefits described in Paragraphs b)-h) of Subsection (1) 
above shall commence when awarded upon request by the beneficiary 
employee. 

(3) The employee shall notify his/her employer if Subsection (1) applies to 
him/her (Section 87/A). 

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Yes and the same.  

IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age? 

No, but there are statutory subsidies for the employment of unemployed young 
and old employees. 

IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

Only in the case of older employees: An employer shall be allowed to terminate 
an employee’s employment within the five-year period preceding the date when 
the employee attains the age limit for old-age pension by ordinary dismissal 
only in particularly justified cases, unless the employee is already receiving 
some form of pension benefits (Subsection (7) of Section 89). In that case the 
employee has a right to a higher level severance pay: with plus three months 
average payments besides the “normal” Severance pay (Subsection (5) of 
Section 95). 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Yes, but only in the case of public servants. 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims? 

The employee can sue the employer in court for compensation or other 
remedies, for example restore the employment relaionship if the cause of the 
termination was age discrimination.  

Compliance with the obligations of equal treatment is overseen by a public 
administration body called the Equal Treatment Authority. 

If the Authority has established that the provisions ensuring the principle of 
equal treatment laid down herein have been violated, they may: 

a)  order that the situation constituting a violation of law be eliminated, 

b)  prohibit the further continuation of the conduct constituting a violation 
of law, 

c)  order that its decision establishing the violation of law be published, 

d)  impose a fine, 
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e)  apply a legal consequence determined in a special act. 

The legal consequences shall be determined taking into consideration all 
circumstances of the case, with particular regard to those who have been 
effected by the violation of law, the consequences of the violation of law, the 
duration of the situation constituting a violation of law, the repeated 
demonstration of conduct constituting a violation of law and the financial 
standing of the person or entity committing such a violation. 

The legal consequences can also be applied collectively. 

The amount of the fine imposed may vary from HUF fifty thousand (200 euros) 
to HUF six million (24.000 euros) (Section 16). 

The Labour and Employment Control and Supervision Service also have a right 
to impose fine or use other remedies.  

The discrimination of an employee is qualified as a minor crime and it shall be 
pinished with fine.  

If one of the authorities determine that an employer violate the rules of equal 
treatment, this employer could not entitled to receive statutory or EU subsidy.  

XIb.  What are the rules governing the burden of proof? 

The injured party or their representative has to prove the likelihood that: 

• the injured person or group has suffered disadvantage or the immediate risk 
of this exists, and 

• the injured person or group possesses a protected characteristic defined in 
the Equal Treatment Act. 

• If the injured party has sufficiently evidenced the above circumstances, the 
respondent has to prove that: 

• the circumstances proved likely by the injured party do not exist, or  

• it has observed or in respect to the relevant relationship was not obliged to 
observe the principle of equal treatment (Section 19). 

XIc.  Are there any administrative or criminal penalties? Please give details. 

The Equal Treatment Authority shall impose fine that is may vary from HUF 
fifty thousand (200 euro ) to HUF six million (24.000 euros) (Section 16). The 
Labour and Employment Control and Supervision Service also have a right to 
impose fine or use other remedies.  

The discrimination of an employee is qualified as a minor crime and it shall be 
punished with a fine.  
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______________________________________________________________________ 

Iceland 

Judge Eggert Óskarsson 
President, 

Labour Court of Iceland 
REYKJAVÍK 

 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making?  

 According to Article  65 of the Constitution of the Republic of Iceland 
everyone shall be equal before the law and enjoy human rights irrespective 
of sex, religion, opinion, national origin, race, colour, property, birth or 
other status. Men and women shall enjoy equal rights in all respects. Those 
rules are the only one which have constitutional status in this respect. 

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions –– young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions?  

According to the Act on Working Environment, Health and Safety in the 
Workplace, No. 46/1980 young persons are specially protected. For the 
purposes of this Act, young person means an individual under the age of 18 
years, child means an individual who is under the age of 15 years, or who is 
in compulsory education, teenager means an individual who is aged at least 
15 years, but has not yet attained the age of 18 years, and is no longer in 
compulsory education. According to Article 60 of this Act children may not 
be engaged in employment. Exemptions from the general rule of paragraph 
1 may be made in the following cases: 

a. Children may be engaged to participate in cultural or artistic events and 
sporting or advertising activities. A party who engages children who have 
not attained the age of 13 years shall obtain a licence from the 
Administration of Occupational Safety and Health before the engagement 
takes place. 

b. Children aged 14 years and older may be engaged in work that 
constitutes part of theoretical or practical studies. 

c. Children who have attained the age of 14 years may be engaged in light 
employment. Children who have attained the age of 13 years may be 
engaged for a limited number of hours per week in light employment such 
as light gardening or service jobs and other comparable jobs. 

Ic.  Are collective agreements bound by these provisions? 

 Yes. 

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 

 Employers are generally free to choose which workers they hire. They must 
however respect certain rerqiurements provided for in law and collective 
agreements. These requirements include rules prohibiting discrimination 
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based on gender, rules protecting young workers, requirements for 
professional qualifications in a number of occupations and restrictions on 
the employment of foreign workers. 

 According to rules regarding health and safety of young workers, 
limitations are set to the type of work, working environment and working 
time of people under the age of 18. Children may for example only be 
employed after reaching the age of 14 years and then only for light work, 
ref. Ib. 

IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 Yes, for employees in the public-sector. According to The Government 
Employees Act, No. 70/1996, the general conditions for qualifying for an 
appointment to a post or for an employment contract are being eighteen 
years of age. Exceptions from this minimum age may be made for 
employment under a study contract, for cleaning jobs, messenger jobs or 
similar jobs. Provisions in other laws where other age limits are specified 
shall remain in force. A civil servant shall be relieved of his post as of the 
end of the month following his seventieth birthday. 

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems?  

Yes, According to the Government Employees Pension Fund Act, No. 
1/1997 fund members shall be all government employees having reached 16 
years of age. Each Fund member who has paid a premium to the Fund has 
the right to a pension from the beginning of the next month following 
his/her 65th birthday. Maximum age for joining pension is the age of 70.  

Occupational pension funds are also based on the Pension Act No. 
129/1997, which requires a mandatory occupational pension fund 
membership of all workers between the ages of 16 and 70, and a 
supplementary pension fund contribution based on agreement between 
employer and worker. 

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 Yes, as refered to in IIIa. 

IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 

 Yes, there are provisions in some collective agreements concerning 
employees that have reached 55 years of age which entitle them to a 
reduction in working hours. 

IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 Yes, see IVa.  

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 
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 The computation of wages does mainly depend on seniority.  

Vb.  Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B,) or on seniority, or both? 
Please describe. 

 See Va. 

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

 All those who are in the paid employment of others, have the right to 
holidays, and a holiday allowance, according to the rules contained in the 
Holiday Allowance Act. No. 30/1987. The Act sets minimum rights in this 
field but collective agreements provide for further rights depending on 
various factors such as length of service with and age.  

  A worker, who is unable to perform his normal duties at work due to 
sickness or accidents occurring in the worker’s free time, is entitled to 
wages from his employer for a limited period of time. Minimum rights of 
workers are regulated in the Act Respecting Labourers´ Right (…) to 
Wages on Account of Absence through Sickness and Accidents No. 19/1979, 
and further improved upon in collective agreements.  

 The duration of holiday or sick leave pay depends mainly depends on 
seniority. 

 VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 See VIa. 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

 Yes, such provisions exist for certain companies in collective agreements. 

VIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B). Please describe them. 

 Yes, for some groups of employees, such as pilots, stewardesses. Some 
public servants working in the health sector. 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

 Yes, at the age of 70 according to The Government Employees Act, No. 
70/1996, see IIb. Such provisions can also be found in some collective 
agreements. 

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 Yes, see VIIIa. 

VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 

 No. 
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VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age? 

 No, not as known of. It is to be underlined in this connection that for the 
time being the unemployment rate in Iceland is very low, it was 0.9% in 
July 2007. There is a great need for work force and many foreign workers 
have been employed. 

IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 See IXa. 

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

 No. 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims? 

 All usual remedies are available to them such as the assistance of trade 
unions, legal aid in the general courts or possible access to the Labour 
Court. 

XIb.  What are the rules governing the burden of proof? 

 The usual one, the plaintiff must prove the claim.  

XIc.  Are there any administrative or criminal penalties? Please give details. 

 Yes, violations of a collective agreement or the Act on Trade Unions and 
Industrial Disputes No. 80/1938 are, in addition to damages, subject to 
fines. 

 

______________________________________________________________________ 

Ireland  
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Mr. Kevin Duffy 
Chairperson 

The Labour Court 
Dublin 

 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

Discrimination on grounds of age is prohibited by the Employment Equality Act 
1998–2004. This is primary national legislation and while it does not enjoy the 
status of a constitutional protection it is part of the primary legal order of the 
State. Moreover, since the Act transposed in domestic law the State’s 
obligations under Directive 2000/78/EC, it must be applied and interpreted in 
light of the general principles of European law. This, arguably, gives the statute 
a status higher that that of a Constitutional provision since the doctrine of 
supremacy of Community law is well established in Irish law.  

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions – young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions? 

The Act prohibits discrimination on age grounds in relations to access to 
employment, conditions of employment, including pay, and access to vocational 
education or training. These rules are of general applicability with the 
following exceptions.  

� They do not apply to members of the defence forces 

� They do not apply to persons below the legal school leaving age (currently 
16 years) 

� An employer may prescribe a minimum age for entry to a particular post of 
not more than 18 years.  

� An employer may prescribe a normal retirement age for all employees but if 
an employee is retained after that age they cannot be paid less than other 
employees or given less favourable conditions of employment.  

Ic.  Are collective agreements bound by these provisions? 

Yes. If a collective agreement contains a provision which is discriminatory in its 
practical effect it is to that extent void.  

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 

No. There is however a prohibition on employing a person under the age of 16 
in a full time position or during school hours.  

IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

There are no such provisions.  

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems?  
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The prohibition on age discrimination does not apply to pension schemes. The 
age for entry to a scheme may be fixed by the rules of the scheme.  

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See reply above.  

IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 

No.  

IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See reply above. 

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

Pay is based on service in many employments. This usually takes the form of 
incremental salary scales whereby pay is increased on an annual basis up to a 
maximum level. These arrangements are strictly related to length of service and 
are not age related.  

Vb.  Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B,) or on seniority, or both? 
Please describe. 

See reply above. Incremental scales apply in all sectors but are most prominent 
in the public sector.  

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

No.  

VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

No 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

No 

VIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

No 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

The protection against unfair dismissal does not apply when a worker reaches 
the normal retirement age in the employment concerned. This can vary. 
Normally retirement age is 65. However in the defence forces, the police or the 
fire service it is generally 55. If there is no retirement age specified protection 
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against unfair dismissal ceases at the age at which the state old age pension 
becomes payable; currently 66 years. 

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See above. 

VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 

See above. 

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

See above.  

IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age? 

There are such provisions on the vocational training and integration of 
unemployed workers but they are not age related.  

IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

They apply only to those on state run social employment schemes or on state 
training programmes for unemployed people.  

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

Not specifically other than the general provision that dismissal on grounds of 
age in not permitted before retirement age. 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

No. 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims? 

Claims are made in the first instance to the Equality Tribunal which is the 
Court of first instance for all equality claims. There is an appeal to the Labour 
Court. The Tribunal and the Court have wide powers to order redress. They can 
award compensation of up to two years pay or they can order the reinstatement 
of a dismissed worker with or without compensation.  

XIb.  What are the rules governing the burden of proof? 

As in the Burden of Proof Directive. The claimant must first prove the primary 
facts upon which they base their claim. The burden then shifts to the employer 
to prove that there has been no breach of the principle of equal treatment.  

XIc.  Are there any administrative or criminal penalties? Please give details. 
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There are no criminal sanctions. These claims come within the civil law and 
redress is awarded to the individual who is the victim of discrimination which 
must be paid or implemented by the employer.  

 

______________________________________________________________________ 

Israel 

Judge Nili Arad, 
Judge Varda Virt-Livne, 
National Labour Court 

Jerusalem 

 

I. 

Employment Agency Law, 1959 (section 42) 

The Employment Agency may not discriminate against a person because of age, 
sex, race or religion, when referring that person to work. Similarly it is illegal to 
discriminate against the person to whom a worker is sent, whether the worker is 
sent by the Agency or not. 

If the type of position or security matters prevents sending a person to work, 
this is not discrimination. 

It is illegal to publicize a discriminatory want ad for a job. 

Employment (Equal Opportunities) Law, 1988 (section 2; section 8) 

Employers shall not discriminate between their employees or between 
candidates for employment because of their sexual orientation, because they are 
parents, because of their age, race, religion, nationality, land of origin, opinion 
or political party, in any of the following: hiring; working conditions; 
promotion; professional training or studies; discharge or severance pay; benefits 
and payments provided for employees in connection with their retirement from 
employment. 

The Law provides that, under certain conditions, provisions in a statute, 
collective agreement or employment contract made in connection with 
protecting pregnant workers are not to be considered discriminatory. It also 
provides that any rights given to working mothers are to be given equally to 
working fathers, under certain conditions.  

Violation of the law constitutes both a civil and criminal offence, and courts 
may grant compensation even when no material damage was caused. In 
addition, civil proceedings can be initiated by an employee, a union or a civil 
rights organization. Special protection is granted to the worker filing the 
complaint. The Minister of Industry, Commerce and Employment (formerly: 
Labour and Social Affairs) is responsible for implementation of the Law. To 
this end, the Minister is empowered to appoint inspectors to supervise 
implementation and a public council – comprised of government, employer, 
employee and public representatives – to advise and assist in promoting the 
Law. 

Basic Law: Human Dignity and Liberty Law, 1992 (Sections 2-4). 
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There shall be no violation of the life, body or dignity or the property of any person as such. All 
persons are entitled to protection of their life, body and dignity. 

The laws against age discrimination protect all kinds of employees, since they 
prohibit doing any use of age as a factor in hiring a person, or infecting any of 
his working conditions, or his rights as an employee.  

Government Civil Service Rules prohibit considering age as a factor in a public 
tender or any other hiring for a civil service position .  

II. 

There are no laws stating minimum or maximum age for hiring employees. 
However, there are some internal rules, such as for policemen, wardens, tax 
investigators and customs inspectors; there is a maximum hiring age of 35. 
However, the Supreme Court ruled that this provision is discriminatory, not 
proportional and, therefore, unlawful. Since then the civil service must consider 
each applicant according to his merits, without taking age into consideration.  

There are also age limits for those serving in the army. If the candidate is 40–45 
years old, he will require a confirmation of a special committee to hire him. 
After this confirmation, there is a need for another confirmation from the 
Human Relations Officer.  

III. 

The Compulsory Retirement Law, 2004: 

A male can retire and get pension at the age of 67 and a female at the age of 62. 
Both can be obliged to retire at the age of 67.  

Courts Law, 1984: 

A judge must retire at the age of 70. 

A judge can retire with a pension: 

• after 20 years if he has reached the age of 60; 

• after 15 years if he has reached the age of 65; 

• if the committee has approved his request to retire. 

A trial court judge can retire, if he notified the Minister of Justice a year before 
and: 

• he has been a judge for 20 years and reached the age of 50; 

• after 15 years if he reached the age of 55. 

There are certain specific rules for different groups of workers: 

• Pilots – Captain must retire at the age of 60, and vice captain at the age of 
65. The court didn’t see it as discrimination since this rule complies with 
rules in international conventions, for flight safety. 

• The Supreme Court has ruled that compulsory retirement for a policeman or 
a warden at the age of 55 is illegal discrimination, violates the right of 
equality and, therefore, may be canceled.  

• A different retirement condition for men and women workers in a collective 
agreement is illegal. 
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• Different retirement age of male and female flight attendants was declared 
illegal by the National Labour Court.  

IV. 

In general, the Retirement Law gives a minimum age for the right to get pension 
(males – 67; females – 62). There are some exceptions:  

For judges, as mentioned above. 

An employee who quits after reaching the retirement age is entitled to severance 
pay (Severance Pay Law, 1963). 

There are specific rules allowing schoolteachers them to retire at the minimum 
age of 50. 

V-VI. 

No laws use age as a condition to receiving social benefits, except the 
government old-age payments.  

 Section 95 of the Civil Service of the State Law [appointments] states that the 
State is allowed to hire an employee above the age of 50, without giving him the 
right to receive a civil service pension, but funds are deposited for him in a non-
government pension fund.  

Rules 24.231 and 31.131 of the Civil Service Rules permit employing workers 
between the age 14 to 18, but limit their work hours to 8 a day, 7 hours on 
Fridays and holiday evenings, and 40 hours a week. There are other restrictions 
on employing underage workers. 

VII. 

In general, there are no special rules on reduction of working hours. Rules for 
underage workers are mentioned above. 

If an underage worker is studying at an evening school, he must finish working 
before 4:00 p.m. in the days when he studies. 

VIII. 

In general, the Employment (Equal Opportunities) Law, 1988 prohibits 
terminating an employee on the basis of age. 

However, the Compulsory Retirement Age Law allows employers to retire a 
worker at 67 for men and 62 for women  

IX. 

See the answer to questions V and VId of time.  

X.  
In general, there are no statutory provisions preventing an employer from 
terminating or not renewing an individual labour contract. However, age cannot 
be a factor in the employer’s decision. There are collective agreements which 
give workers tenure and State employees have tenure.  
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XI. 

The Labour Courts have sole jurisdiction over suits relating to the Employment 
(Equal Opportunities) Law (section 10). The Court may return a worker to his 
job and award compensation for damages.  

After the worker has made a prima facia case of age discrimination the burden 
of proof is on the employer. Section 9 of the Employment (Equal Opportunities) 
Law states that in an action by a person seeking employment, or by an employee 
for an infringement of the provisions of discrimination of the law, the onus shall 
be upon the employer to prove that he did not act in contravention of the 
provisions:  

(1) in relation to acceptance for employment, advancement in employment, 
terms of employment, referral to vocational training or supplementary 
vocational training or payment of severance pay, if the employer has laid 
down terms or qualifications and person seeking employment or the 
employee, as the case may be, has proved that he or she meets the said 
terms or qualifications; 

(2) in relation to dismissal, if the employee proves that his conduct or 
acts did not provide reason for his dismissal. 

In an action by an employee or applicant for employment for breach of the 
provisions regarding sexual harassment, the burden of proving that he did not 
act in breach of that section shall be upon the employer, where the employer or 
applicant for employment proves that what is provided in the three paragraphs 
in the coming section is applicable: 

(1)  Sexual harassment of the employee or of the applicant for employment, 
committed by the employer, by an appointee of his behalf or by another 
employee;  

(2)  An employee’s claim or complaint because of prejudice as provided in this 
section;  

(3)  An employee’s assistance to another employee in connection with a 
complaint or a claim because of prejudice as referred to in this section. 

As for criminal penalties, the Employment (Equal Opportunities) Law, 1988 
(section 15) gives the Labour Court the authority to give a double fine as 
defined in the Criminal Law, 1977 for crimes such as age discrimination and 
sexual harassment.  

 

______________________________________________________________________ 

Italy  

Judge Filippo Curcuruto 
Consigliere della Corte di Cassazione 

Rome 
 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 
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 The principle of nondiscrimination, in general, is one of the fundamental 
principles of our Constitution (art. 3). There is also a more specific principle of 
non discrimination between men and women with regard to the labour 
conditions (art. 37). According to this (more) specific principle women have the 
same rights and, provided they make the same work, the right to the same wage 
as a man. There isn’t however, at a constitutional level a general explicit rule 
against age discrimination. At a lower level there are the antidiscrimination 
rules referred below (see next answer)  

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions – young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions? 

 In implementing the Directive 2000/78/CE of 27 November 2000, by the 
legislative decree 9 September 2003 n. 216, of the Italian legislator has 
prohibited, among other forms of discriminations in hiring and employment 
conditions, those related to the age of the concerned person.  

Ic.  Are collective agreements bound by these provisions? 

 Yes. Generally speaking the law provisions prevail on the contractual (and 
therefore the collective agreement) rules, whenever the former are expression of 
fundamental principles (as this is the case).  

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 

 The minimum age is established at 15 year. But the young worker has also the 
right to accomplish his/her education up to 18 year alternating between practical 
work and lessons. This is a relative new rule whose applications are up to now 
relatively rare. At the age of 18 a person has the right to work without any 
limitations. No maximum age is expressly established in general.  

IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 Regarding the young worker there is limitation regarding night period and very 
hard or unhealthy works. In these case workers of less than 18 year cannot be 
hired. Maximum age limit are established for pilots of commercial airlines.  

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems?  

 The whole matter of pension funds systems has been recently modified. 
However the problem of joining a pension fund is related not to the age but to 
the period of pension contribution.  

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 See above.  

IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 

 Not at my knowledge. But there is to have in mind that in the Italian labour 
system collective agreement are not, de jure, of general application. So it is 
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difficult to say whether or not in some of these agreement such provisions have 
been provided  

IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. See above 

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

 There are no general rule about that the whole matter being regulated by 
collective agreement. Generally speaking the seniority plays an important role. 

Vb. Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B,) or on seniority, or both? 
Please describe.  

 See above 

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

 Normally on seniority. But see also the remark made at Va. 

VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. See above. 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

 Not at the general level regulated by law.   

VIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. See above 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

 Yes, provided that there has been an explicit dismissal from the employer. That 
means that the labour relation does not end automatically at the reaching of a 
certain age. This happens, on the contrary, in the public sector. The age limit is 
not the same for all workers and depends on the age one should reach to have a 
pension traitment.  

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. See above. 

VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? See above. 

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. See above. 

IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age?  

 No, according to the law the age of a worker does not allow itself the fixed term 
contract.  
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IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. See above. 

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

 No, the rules about the termination of the contract are the same for all the 
workers.  

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 See above.  

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims?  

 There are no special provisions (but see below as for the burden of the proof). 
Generally speaking the worker who wishes to bring a claim has the duty to try 
to conciliate before a public office which has a special competence in labour 
matters. Then he/she can put the case before a specialized Tribunal. In case of 
discrimination the Tribunal can issue an injunction against the employer giving 
order non to discriminate and can condemn the employer to compensation.  

XIb.  What are the rules governing the burden of proof?  

 The discriminated person can prove the discriminating conduct also on 
statistical basis, but it is up to the judge to decide whether or not they are 
indices of discrimination. 

XIc.  Are there any administrative or criminal penalties? Please give details. 

 Not specially provided for the case of discrimination in itself. 

 

______________________________________________________________________ 

Norway 

Marita Lien 
Legal Advisor  

The Labour Court of Norway 
Oslo 

 

Ia. Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

 At the constitutional level there are no rules against age discrimination as such. 
However, a principle of non-discrimination in general is ingrained in the 
Constitution of Norway § 110 c. This provision instructs the public authorities 
to “respect and secure the Human Rights”: 

The public authorities are imposed to respect and secure the Human Rights.  

Further regulations concerning carrying out Conventions relating to this are determined by 
Law. 

Consequently, § 110 c presuppose further regulation in lower level laws.  
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 Beside the Constitution, EU Law and a number of conventions are working at 
the lower levels of law making. 

Ib. What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions – young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions. 

Mainly, the legal regulations concerning age discrimination are established in 
law. In the Working Environment Act (WEA) § 13–1 nr.1, age is expressly 
mentioned. Behind the provision is the Council Directive 2000/78/EC of 27 
November 2000 establishing a general framework for equal treatment in 
employment and occupation. This convention demands protection against 
discrimination based on age.  

 WEA § 13-1 nr.1 says: 

Discrimination, directly or indirectly, based in political views, membership in trade 
unions, sexual orientation, handicap or age, is forbidden. 

Age expressly stated as a prohibited discrimination basis, came into the WEA in 
2004. In the preparatory works to the Norwegian WEA a prohibition against 
discrimination based on both high and low age are expressly stated. This is in 
accordance with the Directive behind the provision in the WEA, The Council 
Directive 2000/78/EC of 27. November 2000 establishing a general framework 
for equal treatment in employment and occupation § 6 

However, the preparatory works don’t form any basis of drawing “age limits”; it 
is a concrete assessment of the concrete situation which decides whether or not 
a present case is discrimination on the basis of low or high age. 

The prohibition of age discrimination in the WEA § 13-1 must however be 
connected with the exceptions in WEA § 13-3: 

(2) Difference in treatment necessary to achieve an objective purpose and that is not 
disproportionate radical to the person or persons who are discriminated, are not in variance 
with the prohibition against indirectly discrimination, discrimination on the basis of age or 
discrimination of employee working part time or temporary. 

… 

(4) The Ministry can, in provisions of the Act, give further provisions about the extent of the 
exceptions from the prohibition against age discrimination in the second section. 

As we can see, the permission to discriminate on the basis of age is at bit wider 
than other types of discrimination. These exceptions are also based on the 
Frame Directive article 6. Whether or not discrimination is allowed, is 
contingent on a concrete and approximate assessment of the present case. 

The International Covenant on Civil and Political Rights (SP), the International 
Covenant on Economic, Social and Cultural Rights (ØSK) and the Convention 
for the protection of Human Rights and Fundamental Freedoms (EMK) are 
incorporated in the Act relating to reinforcement of the Human Rights in 
Norwegian law (menneskerettighetsloven). Common to these conventions are 
that the protected discrimination bases are not exhaustively enumerated. 
Consequently it must be assumed that age as a discrimination base is covered by 
these conventions. 
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The conventions comprised in the Act relating to reinforcement of the Human 
Rights in Norwegian law, are given priority over other laws. This implies that 
the provisions in the conventions is Norwegian law and will precede in cases of 
inconsistency Norwegian law.  

The United Nations Convention on the Elimination of all forms of 
Discrimination against Women (FNs kvinnekonvensjon), the International 
Convention on the Elimination on All Forms of Racial Discrimination 
(rasediskrimineringskonvensjonen) and the Convention on the Rights of Persons 
with disabilities (FNs konvensjon om rettighetene til mennesker med nedsatt 
funksjsonsevne) is incorporated respectively in the Act relating to sex equality 
(likestillingsloven) and the Act relating to prohibition of discrimination based 
on ethnicity, religion, etc. (diskrimineringsloven). The last mentioned 
convention has not come into force yet. However, these incorporations do not 
imply precedence in cases of inconsistency with Norwegian law like the ones 
mentioned regarding to the conventions incorporated in the Act relating to 
reinforcement of the Human Rights in Norwegian law 
(menneskerettighetsloven), see above. 

Also in the Act relating to seamen (sjømannsloven) § 33 prohibition against 
discrimination based on age are expressly mentioned. 

Ic. Are collective agreements bound by these provisions? 

Yes, as a point of departure collective agreements are bound by these 
provisions, unless provisions in law allow exceptions.  

For ex. the purpose behind WEA § 13-1 and § 13-3 being invariable, is, 
according to the preparatory works, to protect the employees from mental and 
physical damages. Questions about breaches of these provisions are dealt with 
in the ordinary court system.  

IIa. Are there provisions stating minimum or maximum age for hiring employees? 

There are no provisions stating maximum age for hiring employees in the WEA.  

Concerning minimum age WEA § 11-1 prohibit work covered by WEA for 
school children and children under 15 years old, though with some exceptions.  

WEA § 11-1 says: 

1. Children under 15 years old or compulsory school age, shall not execute work comprised 
by this law, except: 

a. cultural or similar work 

b. easy work and the child being 13 years old 

c. work as a part of the child’s school attendance or practical occupation orientation 
approved by the school authorities and the child being 14 years old 

2. The Department [of labour and inclusion] can, in provisions of the Act, give further 
provisions about what kind of work being allowed according to subsection one. Further 
regulations about the conditions for this kind of work can be determined.  

3. Persons under the age of 18 must not execute work which can be to the detriment of their 
safety, health, development or school attendance. The Department [of Labour and 
Inclusion] can, in provisions of the Act, decide what kind of work comprised by this 
prohibition and about listing of employees under the age of 18 years old. 
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IIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

The Act relating to the court system in Norway (ACS) § 54 says that Supreme 
Court judges and presiding judges (førstelagmenn og lagmenn) can not be hired 
unless they are 30 years old. This is also ingrained in the Constitution of 
Norway § 91 concerning Supreme Court Judges.  

 The ACS also says that judges in the High Court (Lagmannsretten) can not be 
hired unless they are 25 years old. Registrars (dommerfullmektiger) must have 
turned 21 years old to be hired. Members of the “Minor Civil Courts” 
(Forliksrådene) must be 25 years old. 

The Act relating to safety at sea (lov om skipssikkerhet) § 18 says that the 
employee has to be at least 16 years old to be hired. 

IIIa.  Are there provisions stating minimum or maximum age for joining pension fund 
systems? 

Membership in the National Insurance is obliged, with some exceptions, for all 
persons settled in Norway. It is not stated minimum or maximum age as such in 
the Act relating to National Insurance (folketrygdloven), ANI. However, various 
pensions are calculated on the basis of so called “pension points” 
(pensjonspoeng) and “pension legitimate income” (pensjonsgivende inntekt). 
According to ANI § 3-15 pension legitimate income can be calculated from the 
age of 17 years old until the age of 69 years old. In that sense it exists both 
minimum and maximum age for joining the national pension fund system. But 
of course you will receive pension until the day you die.  

In the Act relating to pension on the basis of injury caused during occupational 
work (lov om yrkesskadetrygd) § 12 nr. 4, you have the right to receive 
disablement benefit (uførepensjon) from the month you turn 18 years old. 
However, exceptions can be made in extraordinary cases. 

In Norway we have a so called compulsory occupation pension system 
(obligatorisk tjenestepensjon). This means that all employers have to establish a 
pension system for their employees. This pension system has to be established 
in accordance with two different acts: 

The Act relating to pension funds in undertakings (foretakspensjonsloven) § 3-3 
says that the pension system are obliged to include every employee from the age 
of 20. Lower limits can decided in provisions of the Act or by the King. A lower 
age limit is also allowed in the further regulations of the pension fund system 
itself. It is also expressly said that employees who have less than 10 years left 
before pension age (normally 67 years old), have the right to be a part of the 
pension fund system. 

The Act relating to pension fund systems in working relationships based on 
premiums (lov om innskuddspensjon i arbeidsforhold) do also have 20 years old 
as a point of departure. A lower age limit can be set in the further regulations of 
the pension fund itself. 

IIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 
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In the Act relating to Seamen’s Pension System (sjømannspensjonstrygdloven) 
§ 4, the pension age is 60 years old. They have the right to pension until the age 
of 67 – when the National Insurance System takes over. The right to age 
pension at 60 demand that you started “sea service” before January the 1st 1969 
or after December the 31st 1968 and have earned 120 pension legitimate “sea 
service months” (fartsmåneder) after the age of 40. Indirectly this means both 
maximum and minimum age to “join” this type of pension fund system. 

IVa. Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employees have reached a certain 
age? Please describe them.  

The WEA we have some provisions which give certain protections and rights 
based on age: 

In WEA § 4-2 b) the working environment must be adjusted to, among other 
factors, the employers age.  

In the WEA § 15-7 nr.4 it is said that dismissals before the age of 70 years old 
which solely is due to the employee having reached pension age (67), are to be 
considered not objective according to the WEA § 15-7 nr. 1. See VIII a-c. 

The Act relating to the right to vacation (Ferieloven) § 5 nr.2 says that 
employees who reaches the age of 60 within the 1st of September the year of 
vacation, have the right to 6 extra days of vacation. This extra vacation must 
come to the employers notice at least two weeks before the vacation. For 
employees under the age of 60 this time limit is two months before the vacation. 
See pct. VI a. 

When it comes to holiday pay, the Act relating to vacation § 10 nr.3 also gives 
a heightened percentage from 10,2 % to 12,5 % (+2,3%) for employees who 
have reached the age of 60. However, in collective agreements 12,5 % is 
common also for employees under 60 years old. See pct. VI a. 

Employees in undertakings entered into a collective agreement with so called 
“pension per arrangement” (avtalefestet pensjon – AFP) are often allowed to 
retire at the age of 62 and will then receive pension from the undertaking until 
the age of 67 when the National Insurance takes over. 

IVb. Do such provisions exist for certain groups of employees (se preliminary 
remarks B)? Please describe them. 

Employees in the public sector has a provision in their general collective 
agreement (Statens Personalhåndbok-“seniorpolitiske tiltak”) which give them 
a right to two days off with pay per year from the age of 62 and five days off 
with pay per year from the age of 65. This is to motivate the employees to 
continue working as long as possible. 

The so called “reading duty” for teachers in public schools is reduced with 7 % 
from the age of 60. 

Some collective agreements protect the employees, f.ex. by giving them pension 
for a period of time. F.ex. if the collective agreement says that you are obliged 
to give away your licence at the age of 60. In these cases the employees often 
have the right to pension from the undertaking until the pension age by law – 
67. 
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Va. Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

Computation of wages can depend of seniority, but not age as such. The main 
point of departure is that wage is up to every single employee, or the trade 
unions, to negotiate. 

Vb. Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B, or on seniority, or both? Please 
describe. 

VIa. Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

Holiday: As mentioned in pct. IV a The Act relating to the right to vacation 
(Ferieloven) § 5 nr.2 says that employees who reaches the age of 60 within the 
1st of September the year of vacation, have the right to 6 extra days of vacation. 
This extra vacation must come to the employers notice at least two weeks 
before the vacation. For employees under the age of 60 this time limit is two 
months before the vacation. 

Sick leave pay: No. However, the employee must have been working for 4 
weeks to get sick leave pay. 

VIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Holiday: As mentioned in pct. IV b employees in the public sector has a 
provision in their general collective agreement (Statens Personalhåndbok-
“seniorpolitiske tiltak”) which give them a right to two days off with pay per 
year from the age of 62 and five days off with pay per year from the age of 65. 
This is to motivate the employees to continue working as long as possible. 

Sick leave pay: No. 

VIIa. Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

Not in the WEA as such. However, as mentioned in pct. IV a, according to § 4-2 
b) the working environment must be adjusted to, among other factors, the 
employers age. Such adjustment can be done by reducing the working hours. 

WEA § 10-2 (4) says that the employee, on certain conditions, has the right to a 
reduction in working hours. The conditions are: health, social and “other 
weighty welfare reasons”. The preparatory works says about the provision that 
one of the purposes is to give elder employees the right to reduced working 
hours. Behind this purpose lies the wish to get elder employees to stay in 
working life as long as possible. The employees ingrained by § 10-2 (4) are 
typically elder employees who are particularly tired and feel that a normal 
working day is a big strain. However, a condition for the right to a reduction in 
working hours is that it can be carried through without “considerable 
inconvenience” for the undertaking. 

In 2007 a provision was suggested in WEA that expressly says that employees 
over the age of 62 have the right to reduction in working hours in general. That 
is, independent of “health, social and other weighty welfare reasons”. 
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VIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

As mentioned in pct. VI b and IV b, employees in the public sector has a 
provision in their general collective agreement (Statens Personalhåndbok-
“ seniorpolitiske tiltak” ) which give them a right to two days off with pay per 
year from the age of 62 and five days off with pay per year from the age of 65. 
This is to motivate the employees to continue working as long as possible. 

The so called “reading duty” for teachers in public schools is reduced with 7 % 
from the age of 60. 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

Yes. WEA § 15-7 nr.4 indirectly says that termination of an employment 
relationship when the employee has reached 70 years old, is allowed. In the 
preparatory works the ministry says that it must be objective to dismiss an 
employee who has reached the age of 70 and that this must be a reasonable age 
limit adapted by the labour market itself. One of the main arguments behind this 
point of view is that everyone will have economic security trough the National 
Insurance after the age of 70. 

However, it is disputed if this rule is in accordance to the EU Directive 
2000/78/EF. 

In collective agreements it often exist a demand on objectivity (saklighet) in 
cases of dismissals. As a point of departure this implies that age only can not be 
used as a base to dismiss an employee.  

VIIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

The age limit is 70 years old also in the public sector. However, a lower age 
limit can be set: 68, 65, 63 or 60. The Parliament set the lower age limit for 
groups of employees and if the resolution is principal. In all other cases it is the 
King or the Ministry who decides whether or not the age limit should be set 
down. 

In the Act relating to professional transport (yrkestrasportloven), such as bus 
drivers, etc., § 37 a), 70 years are set as age limit to hold the licence to drive as 
a profession. No dispensations can be made. 

A provision of the Act relating to aviation decides that air traffic control 
officers (flygeledere) automatically loose their certification when they turn 60. 

According to the Act relating to military personnel in the Norwegian Defence 
Force § 9, the age limit for occupational officers is 60 years old. However, 
dispensations can be made one year at the time for general and admiral degree 
officers. 

The Act relating to the Norwegian Military Defence Force (lov om Forsvaret) § 
5 says that unit officers (avdelingsbefal) can be given appointment until they are 
35 years old. However, this age limit can be lengthened for three extra years. 

VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 
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No, this is not allowed. The WEA § 15-7 nr.4 regulate dismissals before the age 
of 70 years old; dismissal solely based on the employee having reached 
retirement age (67), are to be considered not objective. Consequently, in most 
cases, such dismissals are invalid. However, when the employee have reached 
the age of 66, but not later then 6 months before pension age, the employer can, 
in writing, ask the employee if he or she wants to retire. The inquiry must be 
answered within 3 months before the employee reaches pension age. If the 
employer in his inquiry in distinct terms has made it clear, exceeding the time 
limit will make the protection of occupation after WEA § 15-7, lapse. 

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

The Act relating to employees at sea (sjøloven) § 14 nr.1says that dismissal of a 
seaman before the age of 62 solely based on his right receive pension, is not 
valid. However, a right to dismissal before the age of 62 can be set in collective 
agreements. 

IXa. Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age? 

The provisions relating to unestablished workers have to a certain degree 
vocational integration as an aim. The new WEA (2005) originally settled a 
general permission to temporary hiring. However, this was never approved and 
consequently the permission to hire temporary has not expanded.  

Temporary hiring implies that the employees’ contract expire when the 
employment contract says it does or when the work is done. Consequently the 
protection of occupation is lower. However, if the unestablished has been 
employed for more than one year, the employee can demand one month’s notice 
of time of withdrawal, in writing. For an unestablished employed for more than 
four years, the provisions relating to protection of occupation is set into force. 
However, this does not apply to employees hired in connection with the 
authorities’ labour market initiative. 

IXb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

In the Act relating to public servants (tjenestemannsloven) we have a system 
with so called “waiting pay”. That is when the employer is dismissed and the 
employer can not find another suitable job in the undertaking. While waiting for 
such occupation, the employee can be offered “waiting pay” if he or she doesn’t 
have a claim on pension. Arguments in the discussion whether or not to keep 
this system, is that it pushes the old employees out of the working life. 

Xa. Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

As mentioned in pct. VIII c, the WEA § 15-7 nr.4 regulate dismissals before the 
age of 70 years old; dismissal solely based on the employee having reached 
retirement age (67), are to be considered not objective. Consequently, in most 
cases, such dismissals are invalid. However, after the employee have reached 
the age of 66, but not later then 6 months before pension age, the employer can, 
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in writing, ask the employee if he or she wants to retire. The inquiry must be 
answered within 3 months before the employee reaches pension age. If the 
employer in his inquiry in distinct terms has made it clear, exceeding the time 
limit will make the protection of occupation after LWA § 15-7 lapse. 

Xb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

As mentioned in pct. VIII d, the Act relating to employees at sea (sjøloven) § 14 
nr.1says that dismissal of a seaman before the age of 62 solely based on his 
right to receive pension, is not valid. However, a right to dismissal before the 
age of 62 can be set in a collective agreement. 

 

______________________________________________________________________ 

Slovenia 

Professor Janez Novak 
Supreme Court Judge 

Ljubljana 
 
1. General 

In the Constitution of the Republic of Slovenia, the rights of older persons or older 
workers are not regulated separately. Prohibition of discrimination, including age 
discrimination, is laid down in Article 14 of the Constitution, which regulates equal 
status before the law. The concept of older person (citizens, employees) is not explicitly 
stated in this Article, but special protection of older persons against discrimination is 
contained in the text stating that “everyone shall be guaranteed equal human rights and 
fundamental freedoms irrespective of any other personal circumstance”. Under Article 
201 of the Employment Relationships Act (Uradni list RS, no. 42/2002), older 
employees are persons over 55 years of age and thus enjoying special protection.  
 
2. Legal acts 

2.1. The Republic of Slovenia is bound by the following legal norms of the 
International Labour Organization referring to the subject area: 

• Convention 111 of the International Labour Organization concerning 
Discrimination in respect of Employment and Occupation, 1958, and 
Recommendation No. 111 under the same title, 1958 

• Convention No. 138 of the International Labour Organization on the minimum 
age for admission to employment, 1973 

• Recommendation No. 222 on the employment policy, 1964 

• Recommendation No. 150 on Human Resources Development, 1975 

• Recommendation of the International Labour Organization No. 162 on older 
employees, 1982 

2. Among the acts of the European Union (EU), the following Guidelines are 
particularly important:  

•  94/33/EC on the protection of young people at work, 
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•  97/80/EC on the burden of proof in cases of discrimination based on sex. 

2.3. Acts of other international organizations such as: 

•  European Social Charter, which particularly in Article 7 (the right of children 
and minors to protection), Article 12 (right to social security), Article 15 
(rights of disabled persons), Article 20 (right to equal opportunities and equal 
treatment) and Article 23 (right of older persons to social security) regulate the 
issues referring to the subject under consideration.  

•  International Pact of Civil and Political Rights, which regulates the prohibition 
of discrimination in Article 2.  

2.4. Because the Questionnaire refers to the labour law, those provisions of the 
legislation of RS that refer to the age of workers need to be mentioned. These 
include in particular the provisions of the following statutory acts:  

a.  Employment Relationships Act, in force since 1 January 2003 and regulating age 
in several of its articles, among which the most important are the following:  

• Article 6 – Prohibition of discrimination – It is stipulated that the employer 
may not treat unequally the job seekers in gaining employment or the worker 
during the employment relationship and in relation to the termination of an 
employment contract also on the basis of age. 

• Under this Article, the employer is liable for damages to the applicant or 
worker pursuant to general rules of the civil law should the prohibition of 
discrimination be violated.  

• Articles 19, 216 and 219 – The minimum age to conclude employment 
contract: General provision – 15 years, including secondary school students 
and students, for working on the ship – 16 years.  

• Article 89 – Unfounded reasons for termination: Age may not constitute the 
reason for termination of employment contract. 

• Article 114 – Older workers: The employer may not terminate the employment 
contract for a business reason to the older worker without written consent of 
this worker, except in the cases stated under the first paragraph (minimum 
conditions upon which the right to old-age pension is conditioned, 
unemployment).  

• Article 145 – Prohibition of overtime work: An employer may not impose 
overtime work on an older worker. This Article refers to Article 143 (overtime 
work) and to Article 144 (additional work in cases of natural and other 
disasters). 

• Article 147 – Distribution of working time: With reference to this Article, the 
provision of Article 145 applies also to older workers.  

• Article 159 – Duration of annual leave: Under the second paragraph, older 
workers have the right to one additional day of annual leave.  

• Article 194 – Workers under the age of 18: Workers under the age of 18 shall 
enjoy special protection in their employment relationship.  

• Article 201 – Age: Workers older than 55 years shall enjoy special protection.  
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•  Article 202 – Part-time work: An older worker shall have the right to enter 
part-time employment relationship if he has partially retired.  

b.  The second paragraph of Article 162 of the Civil Servants Act (Uradni list RS, No. 
32/2006) stipulates that the employer may terminate the employment contract to a 
civil servant, whereby he must observe the period of notice if the civil servant has 
reached full age and full pension qualifying period under the valid legislation.  

c.  Article 87 of the Police Act (Uradni list RS, No. 3/2006) stipulates the conditions 
for retirement. The right to retirement is granted to a police employee with a 
minimum of 30 (male) or 25 (female) years of pensionable service. The second 
paragraph stipulates that his/her pension shall be determined at 65% of 
pensionable earning. Every year worked beyond 30 years (males) or 25 years 
(females) shall increase the pension by 2% of pensionable earning but shall not 
exceed 85% of pensionable earning. 

c.  Article 36 and the subsequent Articles of the Pension and Disability Insurance Act 
(Uradni list RS, No. 109/2006) regulates the right to old-age pension. Full age for 
pension is 63 years (men) and 61 years (women). Article 102 regulating 
termination of employment of disabled worker should be mentioned as well. 
Disabled workers are often older persons.  

d.  The first indent of the first paragraph of Article 74 of the Judicial Service Act 
(Uradni list RS, No. 27/2007) stipulates that judicial service of a judge shall cease 
upon his retirement but not later than when he has reached the age of 70.  

e.  The Higher Education Act (Uradni list RS, No. 119/2006) does not make special 
demands concerning the occupying of the post of a full professor anymore. The 
former text of the Act from 1993 determined in Article 60 that a full professor 
may retain his position only until he has reached the age of 65 years. The 
Constitutional court of the RS established by its Decision No. U-I-22/94 of 25 
May 1995 that this provision was in disagreement with the Constitution of the RS 
and that it implied prohibited discrimination. 

f.  Article 108 of the Defence Act (Uradni list RS, Nos. 82/94 and 47/2002) 
determines retirement benefits for those military staff who could not be assigned 
to an appropriate position because they were transferred to home (civil) defence 
and whose employment relationship was terminated in consequence.  

4.  Relevant in this area is the provision of the Constitutional Court of the Republic of 
Slovenia No. U-I-49/98 of 25 November 1999 stating that statutory regulation on 
termination of an employment relationship upon reaching a certain age is not 
discriminatory. However, such statutory regulation is admissible only if retirement 
at an earlier age or upon completion of less years of pensionable service 
constitutes a benefit in the pension system. The age itself does not mean that the 
worker is not capable anymore of performing his work.  

Answers to the questions 

Ia.  The prohibition of discrimination on the basis of age is not explicitly regulated 
in the Constitution of the RS (see point 1 above) 

Ib.  The main sources of legal regulations concerning age discrimination of older 
persons or workers are International Work Organization, EU and in particular 
the sources stated in points 2.4. a. to f.  
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Ic.  Yes. As is known, collective agreements can make more favourable 
arrangements with respect to particular rights of older workers within the 
possibilities offered to the customers of collective agreements (in compliance 
with the statutory regulations).  

IIa.  Yes. The first paragraph of Article 19 of the Employment Relationships Act 
stipulates that employment contract may be concluded by persons who are 15 
years old. An employment contract concluded by a person under the age of 15 is 
null and void. The minimum age for the conclusion of an employment contract 
for work on the ship is 16 years.  

IIb.  The age of 15 is a general age and the age of 16 applies to sailors.  

IIIa.  Yes. The question refers to the general age and also to the age determined for 
judges under the Judicial Service Act and for police officers under the Police 
Act. The arrangements for civil servants are stated under point 2.4.b. 

IIIb.  Yes. See answer to the question IIIa and regulations listed under point 2.4 
above.  

IVa. The laws granting these benefits are stated under point 2.4. above. It should be 
mentioned that the amended Employment Relationships Act foresees that older 
workers should have the right to an additional unemployment benefit if their 
employment contract was terminated.  

IVb. Yes. The answers are stated above.  

Va.  Age is not one of the conditions for computation of wages. This would be in 
conflict with the principles on the prohibition of discrimination. However, the 
amount of extra payment on the seniority (years of service) (Article 129 of the 
Employment Relationships Act) may depend on the age of the worker. The 
payment of apprentices is indirectly associated with the age of apprentices 
(Article 215 of the Employment Relationships Act) and trainees (Article 140 of 
the Employment Relationships Act).  

Vb.  Particularities are possible only within the frameworks as stated under the 
answer to Va. 

VIa.  Older workers to whom the Employment Relationships Act applies, are entitled 
to an extra day of annual leave (Article 159 of the Employment Relationships 
Act, see 2.4.c). No particularities are granted in terms of sickness leave.  

VIb. No. 

VIIa. It is stated in Article 202 of the Employment Relationships Act that an older 
worker shall have the right to enter part-time employment relationship and/or 
the right to begin to work part-time if he has partially retired. Part-time is not 
regulated in such manner as to depend on the age of the worker.  

VIIb.  No. 

VIIIa.  This is a direct regime for the judges (see point 2.4.d) and indirect regime for 
civil servants (see point 2.4.b). 

VIIIb.  No, except in the framework determined by the Judicial Service Act (2.4.d) and 
Civil Servants Act (2.4.b). 

VIIIc.  Answer identical as under the question VIIIa. 
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VIIId.  Yes, as stated.  

IXa.  Within the framework of Article 202 of the Employment Relationships Act 
(point 2.4.a). 

IXb.  No. 

Xa.  Yes. Restrictions applicable to older workers are determined in Article 114 of 
the Employment Relationships Act (point 2.4.a), while for younger workers 
there are no such provisions.  

Xb.  The same as in the answer Xa. 

XIa. Judicial protection is provided for based on Article 6 of the Employment 
Relationships Act. Under this provision, the candidate (for the conclusion of 
employment contract) or worker has the right to compensation if the prohibited 
age discrimination occurred. The labour court shall decide on it according to the 
general civil law rules. This means that the injured worker may claim 
compensation for the material (pecuniary) loss and for the non-material (non-
property) loss.  

 Such court disputes before the Slovenian Labour Courts have not been 
considered to-date. The Supreme Court of the Republic of Slovenia has 
considered only one matter on the grounds of alleged discrimination (Judgment, 
VIII Ips 265/2006 of 7 November 2006), which, however, was not related to the 
age of the plaintiff – worker. The plaintiff claimed that he was discriminated 
against because the employer – defendant advertised the same vacancy several 
times, and he also alleged that he was discriminated against on the account of 
his nationality. His claim was refused.  

XIb.  With reference to the burden of proof in case of violation of prohibition of 
discrimination, the fourth paragraph of Article 6 of the Employment 
Relationships Act states: “If in case of a dispute the applicant or worker 
presents facts which justify the assumption that the prohibition of discrimination 
was violated due to the circumstances referred to in the preceding paragraph, it 
shall be for the employer to prove that different treatment is justified by the type 
and nature of work”. 

 This provision means that in his claim, the worker must substantiate his 
allegation that the prohibited discrimination occurred and the employer as the 
defendant must prove that the prohibition of discrimination was not violated.  

XIc.  In its Article 141, the Penal Code of the Republic of Slovenia regulates the 
criminal offence of violation of equality. It stipulates that whoever, due to 
differences in respect of nationality, race, colour of skin, religion, ... (age is not 
stated separately) deprives or restraints another person of any human right or 
fundamental freedoms recognised by the international community or laid down 
by the Constitution or the statute, shall be punished by a fine or sentenced to 
imprisonment for not more than one year.  
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______________________________________________________________________ 

Spain 

Professor Antonio Martín Valverde, 
Supreme Court Judge 

Honorary Professor Bartolomé Ríos Salmerón 
Supreme Court Retired Emeritus Judge 

Professor Miguel Ángel Limón Luque 
Legal Counsel  

Supreme Court 
Spain 

 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

 It is true that there is no specific constitutional regulation on age discrimination 
in Spain, but section 14 of our Constitution gives protection against this type of 
discriminations as it establishes that “Spanish citizens are equal before Law, 
without any discrimination for reasons of birth, race, sex, religion, opinion or 
any other personal o social condition or circumstance”. Taking into account this 
definition of discrimination, age can be considered ad a personal condition. 

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions – young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions? 

 The Statute of the Workers (last version RDL 1/1995, of March, 24th) is in 
force in Spain since 1980 and it regulates discrimination into section 17th. The 
original version did expressly regulate age discrimination. The section was 
amended by Act 62/2003 but it did not affect to age discrimination matters. The 
section protects the employee against any kind of direct or indirect age 
discrimination that could be established by clauses contained at Governmental 
Laws, collective bargaining agreements, individual agreements or unilateral 
employer decisions. Those discriminatory clauses will be deemed null and void. 

 During a long time there was a specific section regulating the choice of any 
collective agreement of establishing a mandatory retirement section at the age 
of 65 years. The Constitutional Court stated that a section such it was not 
discriminatory because it has to be interpreted in the sense that it allowed the 
collective bargaining agreement to regulate the retirement at a concrete age for 
reasons of employment policies, that is, for reasons that pretended to maintain 
the existing employment or to create it. After the Constitutional Court decision, 
collective agreements established very often clauses on mandatory retirement, 
sometimes for existing employment policy reasons, but most of times the 
mention was more rhetorical than real. The section was abolished in 2001, but 
was quickly approved again with some changes by Act 14/2005, of July 1st. It is 
too early to know the depth of the changes, but it seems relevant that now the 
Statute of the Workers mentions expressly that the mandatory retirement clauses 
have to be justified for specific employment policy measures.  
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Ic.  Are collective agreements bound by these provisions? 

 Yes, by both sections 14 of the Spanish Constitution and section 17 of the 
Statute of the workers; anyway, as it was noted, it is allowed that the collective 
agreement could establish a concrete mandatory age of retirement, once the 
employee has accomplished every requisite in order to gain a retirement pension 
and if the reason is to promote employment. See below IVa for some kinds of 
temporary contracts. 

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 

 Yes, according to section 6th of the Statute of the Workers it is not allowed to 
work before the age of sixteen. Anyway, there are exceptions for work in 
entertainment, that could be authorized by Public Labour Authorities if the work 
would not be deemed risky for health of human or professional evolution of the 
child; the permit would be in written and for concrete performances. Employees 
that have not reached the majority of age (18) are not allowed to perform extra 
working-time or work at night. 

IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No, but in practice civil servants, including those hired to work in armed forces, 
start to work at the age of eighteen (age majority). 

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems?  

 No. 

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 N/A 

IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 

 There is a type of temporary contract called “for reasons of professional 
formation”. This contract is designed for handicapped people, foreigners during 
the first two years of work permit, people unemployed during at least three 
years, persons in situation of social exclusion, and in general, people of age 
between 16 an 21 years that have done very basic studies or even that did not 
reach a basic level of studies. This contract restricts Social Security protection 
and collective agreements can establish a professional minimum wage under the 
minimum wage established for any worker in Spain. Although it is not directly 
requires a specific age, there is another temporary contract called “for reasons 
of professional practice”, designed for those who are hired during four years 
after finishing university or professional studies and in order to get experience 
related to those studies. The four years limit is extended up to six years in the 
case of handicapped persons. This contract allows collective agreements to set 
forth a minimum wage that could be 60% for the first year of contract duration 
or 75% for the second year of the professional minimum wage established for 
any worker in the collective bargaining agreement. 
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IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

 In the past, there was a minimum wage for workers that did not have reached 
age majority and a higher one for those who have reached age majority. That 
was stated to be constitutional by the Spanish Constitutional Court. See as well 
answer to IVa. 

Vb.  Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B,) or on seniority, or both? 
Please describe. 

 Essentially wages have to be superior to the minimum wage established for any 
worker, and also to the minimum wage established at the collective agreement 
for each professional category (see exceptions in IVa). So professional category 
is the concept that sets forth the minimum income in practice in most branches 
(exception made, for example of domestic work, because they do not have 
applicable collective agreement). Seniority is an extended wage complement in 
collective agreements.  

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

 This possibility is opened for collective bargaining agreements in the case of 
holidays and regarding seniority. Rarely, for some civil servants and public 
employees the Law establishes some additional days of vacation due to 
seniority. Although it is not common, it seems to be possible to establish 
differences based on seniority regarding holiday duration and sick pay amount 
in collective agreements, but it is not sure that it could be according to the 
Spanish Constitution to make differences based on age regarding holiday 
duration or sick pay.  

VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 Some civil servants and public employees. 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

 No.  

VIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B). Please describe them. 

 N/A 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

 No, but compulsory retirement could be set forth in collective bargaining 
agreements under some circumstances (see above Ib). Civil servants and army 
forces have a mandatory retirement age established by Law that varies 
according to the different professions between 65 and 70. 
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VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 See above for civil servants and army forces, but in general, no. As an 
exception, and as related phenomena, there are some practices of working time 
reduction for senior employees at public education, at secondary and university 
levels. See below IXa for part-time retirement.  

VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 

 As it is said above, at the age of 65. It has to be noted that the Law requires that 
the employee has reached the minimum requisites to obtain the pension, and it 
has to be regulated under the collective bargaining agreement (see Ib). It is not 
common, but there are some professions or branches with different ages of 
retirement (as for example, work in mines, entertainment, seamen, aircraft 
employees, etc) 

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 See VIIIc. 

IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age? 

 The answer is no, but the Statute of the Workers establishes the possibility of 
sign a part-time contract by a full-time employee that is 60 years old, and hire as 
same time another worker in order to cover this position through a full-time 
contract or a part-time contract. The contract of the new employee could be 
indefinite or up to the employee who is close to the retirement age finally 
retires. This type of contract is called “relief contract”.  

IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

 No. 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims? 

 Employee can notify to the employment authorities the age discrimination 
situation that they believe is happening and the authorities might fine the 
behaviour. The employees can also sue the employer for age discrimination 
cause and the procedures must be especially fast and are preferential. After 
finishing the judicial procedures, there is the chance to start a procedure before 
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the Spanish Constitutional Court. The Judge or the Court should leave to the 
employee in the same conditions as he/she was before the discrimination 
started. Otherwise compensation is provided by Law. 

XIb.  What are the rules governing the burden of proof? 

 The employee needs to show only a trace of the discrimination and then the 
burden of the proof is at employer hands. 

XIc.  Are there any administrative or criminal penalties? Please give details. 

 See XIa. A fine of 3.000 up to 90.000 euros (approx.) is established to those 
employers who discriminate employees for reasons of age. There is also a 
section in the Criminal Code (314) that establishes penalty in cases of 
discrimination, but is seems that the section is not applicable to age 
discrimination. 

 

______________________________________________________________________ 

Sweden 

Inga Åkerlund, 
Michaël Koch,  

Labour Court of Sweden 
Stockholm 

 

Ia.  There are no provisions on age discrimination in the Swedish Constitution. 

Ib.  No legal regulation on age discrimination is yet in force in Sweden. The 
government is preparing a new act on discrimination including also age 
discrimination. 

Ic.  When provisions on age discrimination will come into force it can be taken for 
granted that the parties to collective agreements will be bound be such 
provisions. 

IIa.  Yes, according to the Work Environment Act a minor may not carry out work 
before the age of 16 years (or before he or she has completed compulsory 
schooling). Certain light work is allowed for a minor aged 13, and for a minor 
under the age of 13 exceptions in regulations may be permitted for very light 
work. – There are no general provisions on maximum age for hiring employees. 

IIb.  Such provisions may be found in collective agreements, but we are not able to 
give examples on this. 

IIIa-b. Collective agreements on pension funds system may state a minimum age: e.g. 
21, 23 or 28 years. Maximum age is generally 65 or 67 years. 

IVa.  Yes, according to the 1982 Employment Protection Act the employee may 
count an extra month’s service for each month’s service begun after the age of 
45 in applying the provisions on order of priority for dismissal with notice and 
re-employment. In the event of equal periods of employment, the employee who 
is senior in age shall be given priority. The abovementioned act contains certain 
provisions on damages, which are determined according to the employee’s total 
period of service. The rule on counting an extra month also applies in this case. 
If the employee is aged 60 or more damages are raised. 
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IVb.  There are probably provisions in collective agreements that give such certain 
protection or certain allowances in cases where the employee has reached a 
certain age, but we are not able to give any example. 

Va-b. Computation of wages may depend on age and seniority. Several collective 
agreements have provisions which give lower wages to workers under the age 
of e.g. 18 or 19 years and to workers who has less than e.g. one year of 
experience of the relevant kind of work. 

VI a-b. According to the legal provisions duration of holiday and sick leave pay do not 
depend on the age of the employee. However, many collective agreements 
contain provisions that give longer holidays to employees who have reached the 
age of e.g. 40 years. We are not aware of any collective agreements on sick 
leave pay making difference depending on age. Legal provisions state that an 
employee has to work for a certain shorter minimum period to be entitled to 
holiday and sick leave pay. 

VIIa-b. The Swedish legislation contains no provisions that entitle elder employees to a 
reduction in working hours. However, there may exist such provisions in 
collective agreements, but we are not able to give specific examples. 

VIIIa-c. It is possible for an employer to terminate the employment because of the 
employee’s age. According to the 1982 Employment Protection Act, this may 
happen when the employee has reached the age of 67 years. The employer may 
then give the employee at least one month’s written notice. Besides, it may in 
some cases be possible for the employer to terminate the employment because 
the employee, even though he or she is younger than 67 years, no more is able 
to perform the work in a satisfactory manner.  

VIIId. There are no special legal provisions for certain groups, but there may be 
collective agreements containing such provisions. However, it should be noted 
that the provisions in the 1982 Employment Protection Act are not applicable 
i.a. on employees employed for work in the employer’s household. 

IXa. The 1982 Employment Protection Act contains provisions on fixed-term 
employments which at least to some extent have the purpose to promote 
integration of the kind mentioned. However, these provisions are applicable 
regardless of the employee’s age. 

IXb.  No special legal provisions exist for certain groups of employees. 

Xa.  The 1982 Employment Protection Act generally gives the same legal protection 
to employees of all ages (except for people who have reached the age of 
retirement, cf VIII a-c above). However, there is an exception in cases of 
redundancy, where older employees have a better legal protection (cf IVa 
above). 

Xb.  No special legal protection exists for certain groups of employees. 

XIa.  All legal disputes between an employer and an employee concerning age 
discrimination may be dealt with by the pertinent district court or, under certain 
conditions, by the Labour Court. There are no administrative remedies in this 
field. 

XIb.  The principles concerning the burden of proof vary according to the nature of 
the dispute. In a dispute concerning an alleged unfair dismissal, the burden of 
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proving a just cause for the dismissal lies on the employer. In a dispute 
concerning other discrimination, the burden of proof will most likely be divided 
in the same way as in other cases according to the case-law of the European 
Court of Justice, i.e. the employee has to present facts that give reason to 
assume that a discrimination has occurred, whereafter the employer has to prove 
that no breach of the principle of discrimination has taken place. 

XIc.  There are no administrative or criminal penalties in cases of age discrimination. 

 

______________________________________________________________________ 

Venezuela 

Judge Juan Rafael Perdomo 
Vice Presidente, 

Sala de Casación Social, 
Tribunal Supremo de Justicia 

Caracas  
 

Ia. Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

 The Organic Labour Law, in Article 26, prohibits any kind of discrimination 
based on age, sex, race, marital status, religious beliefs, political affiliation or 
social status. It is also added that job vacancies could not include stipulations 
that contradict what is stated in this Article.  

Ib. What are the main sources of legal regulations concerning age discriminations 
issues? What precisely do these rules say? Which groups are protected by theses 
provisions – young employees, older employees, or do they simple forbid the 
use of age as a factor for determining working conditions?  

 A) National means: The main source is the Constitution of the Bolivarian 
Republic of Venezuela, in its Article 21 that states that all persons are equal 
before the Law, and, consequently:  

1. No discrimination based on race, sex, creed or social standing shall be 
permitted, nor, in general, any discrimination with the intent or effect of 
nullifying or encroaching upon the recognition, enjoyment or exercise, on 
equal terms, of the rights and liberties of every individual. The Law 
comprehends all employed citizens, male or female.  

 The Law simply forbids the use of age as a factor to determine working 
conditions.  

 B)  International means: 

o Universal Declaration of Human Rights, Art. 7, which states that: “All 
are equal before the law and are entitled without any discrimination to 
equal protection of the law”. Organisation  

o American Declaration of the Duties and Rights of Man, Art. 2, which 
states that: “All persons are equal before the law and have the rights and 
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duties established in this Declaration, without distinction as to race, sex, 
language, creed or any other factor.” 

o Agreement Nº 5 of the ILO (International Labour Organization), 
Article 2, which states that: “Children under 14-year-old age shall not be 
employed and shall not be able to work in public or private industrial 
companies or in its dependencies, except in those in which they are 
employed by members of the same family”.  

o Other general or special agreements such as 5, 7, 9, 15, 33, 58, 59, 
specifically related to minimum age are applied when they are more 
beneficial that the national legislation.  

Ic. Are collective agreements bound by these provisions?  

 Yes. Collective agreements are bound by the Constitution of the Bolivarian 
Republic of Venezuela, in its Article 96: “All employees in both public and the 
private sector have the right to voluntary collective bargaining and to enter into 
collective bargaining agreements, subject only to such restrictions as may be 
established by law”. Therefore, they are obliged not to establish age 
discrimination, as it is stated in the Organic Labour Law, as well as in 
agreements 87 and 98 of the ILO.  

IIa Are there provisions stating minimum or maximum age for hiring employees?  

 Yes, the Organic Law of Children and Adolescents Protection, in Article 96 
establishes the minimum work age. The age of fourteen (14) years-old is 
established as the minimum work age in all the territory. It is also stated in the 
First Paragraph that the adolescents who has reached the minimum age but are 
under eighteen (18) years-old shall not exercise any kind of work expressly 
forbidden by the Law. In the Third Paragraph it is established that the 
administrative authority shall approve the work of adolescents under minimum 
age as long as the activity exercised does not diminish his/her right to education, 
is dangerous or harmful for his/her health or integral development or is 
expressly forbidden by the Law.  

 In relation to the collective work agreements, only employees who are of legal 
age are able to be part of them. Underage people are not allowed to be part of a 
collective work agreement.  

IIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 All employees referred in the law are included. This law does not discriminate 
groups or employees. There is no difference in Venezuela. Different categories 
of workers can be agreed in collective contracts, except underage employees.  

IIIa. Are there provisions stating minimum or maximum age for joining pension 
funds systems?  

 Such previsions do not exist.  

IIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 The Social Security Law establishes that all workers and employees with the 
age of fifty five (55) for woman and sixty (60) for men, should receive their 
retirement payment but, in Venezuela, no labour right is given according to the 
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current legal rules for determined groups of employees. The difference exists in 
terms of the service offers, the environment in which the activity is developed 
and, specifically, the working day, in the so-called Special Work Regimes. 
(Minors, apprentices, maids, home workers, janitors, sea workers, sport 
workers, professionals, rural workers, carriers, pilots and air hostesses who may 
have special conditions in retirement statutes and, in consequence, everything 
concerning pensions.  

IVa Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 

 No. 

IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

Va. Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe.  

 Generally, the wage computations depend on the employee’s knowledge and 
skills. Age does not influence these calculations. There are some cases in which 
the employee’s seniority may influence wages because the employee may 
receive some special bonuses due to his/her years of service.  

Vb.  Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remark B) or on seniority, or both? Please 
describe.  

 It does not depend on age but in many cases it does depend on seniority because 
the employee may receive some special bonuses due to his/her years of service.  

VIa.  Does the duration of holiday or sick leave depend on the age of the employee, 
or on seniority, or both?  

 Holiday duration does not depend on age but on seniority due to the fact that the 
Law establishes a basic holiday benefit of fifteen (15) days and a 7-day vacation 
bonus plus an additional day each per years of service (Articles 219 and 223 of 
the Organic Labour Law).  

 The payment of sick leave does not depend on age or seniority. 

VIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them.  

 No. 

VIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 
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VIIIa. Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

 No. 

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

VIIIc. Is it allowed to terminate and employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age?  

 Not in the ordinary regime, according to the Organic Labour Law. However, 
there are special regimes called “functionary” or “public employment” regimes 
in which the employer is allowed to terminate the employment relationship at 
his/her will when the employee has reached his/her retirement age. That age 
varies according to each regime but it generally fluctuates from 50 to 65 years 
old and demands certain amount of years of service (between 20 and 30 years).  

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 Yes, for public employees, according to their special regime, as it was explained 
before.  

IXa.  Are there provisions whose purpose is to promote the vocational integrations of 
unemployed older employees or young employees, and by so weaken their 
statutory protection, for instance, which authorise the conclusion of fixed-term 
contracts of employments when the worker has reached a certain age?  

 Yes, there are rules that establish the State’s duty to promote plans and 
programmes to stimulate the creation of employments for older adults, fiscal 
bonuses, among others (Articles 26, 61, 62 Law on Social Services) but such 
measures do not weaken the statutory protection.  

IXb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

Xa. Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees?  

 No. 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

 No. 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims?  

 In Venezuela, access to justice is established in article 26 of the Constitution. 
Therefore, employees have access to all kinds of actions and judicial and 
administrative remedies to defend their rights.  

XIb.  What are the rules governing the burden of proof?  
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 The burden of proof is regulated in Article 506 of the 2007 Civil Procedure 
Code.  

XIc.  Are there any administrative or criminal penalties? Please give details.  

 No. 
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______________________________________________________________________ 

Questionnaire on 

Age discrimination 
 

Prepared by: 

 HR Dr. Gerhard Kuras,  
Supreme Court of Austria, 

Vienna 
 

Preliminary remarks 

A.  This questionnaire deals with different topics of labour law where age 
discrimination may have serious impacts. 

 The main objective of this questionnaire is to obtain some impressions about the 
approach of national labour law systems to some aspects of age discrimination. 

B.  It has to be mentioned that in many countries there are many different provisions 
for different groups of employees, for example: 

1. civil servants, officials or public authorities  

2. members of the armed forces and the police 

3. persons working for government or public authorities under ordinary 
contracts of employment 

4. employees of public-sector corporations 

5. domestic servants 

6. farm labourers 

7. members of religious communities. 

Exceptions or specific provisions regarding these groups should be mentioned, if 
they exist. 

–––– 

Ia.  Are there rules against age discrimination in general which have constitutional 
status? What precisely do these rules say, and how do they work at lower levels 
of law-making? 

Ib.  What are the main sources of legal regulations concerning age discrimination 
issues? What precisely do these rules say? Which groups are protected by these 
provisions –– young employees, older employees, or do they simply forbid the 
use of age as a factor for determining working conditions? 

Ic.  Are collective agreements bound by these provisions? 

IIa.  Are there provisions stating minimum or maximum age for hiring employees? 

IIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

IIIa.  Are there provisions stating minimum or maximum age for joining pension 
funds systems?  

IIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 
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IVa.  Are there collective regulations or statutory provisions which give certain 
protections or certain allowances only if the employee has reached a certain 
age? Please describe them. 

IVb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Va.  Does the computation of wages depend on the age of the employee, or on 
seniority, or both? Please describe. 

Vb.  Does the computation of wages for certain groups of employees depend on the 
age of the employee (see preliminary remarks B,) or on seniority, or both? 
Please describe. 

VIa.  Does the duration of holiday or sick leave pay depend on the age of the 
employee, or on seniority, or both? 

VIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

VIIa.  Are there special provisions for elder employees which entitle them to a 
reduction in working hours? Please describe them. 

VIIb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B). Please describe them. 

VIIIa.  Is it allowed to terminate an employment relationship (dismissal), because the 
employee has reached a certain age? If yes, which age? 

VIIIb. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

VIIIc.  Is it allowed to terminate an employment relationship (dismissal) of an 
employee who reaches retirement age and becomes entitled to full old-age 
pension? If yes, which age? 

VIIId. Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

IXa.  Are there provisions whose purpose is to promote the vocational integration of 
unemployed older employees or young employees, and by doing so weaken 
their statutory protection, for instance, which authorise the conclusion of fixed-
term contracts of employment when the worker has reached a certain age? 

IXb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

Xa.  Are there provisions which give special statutory protection in order to prevent 
the termination of employment contracts of older or young employees? 

Xb.  Do such provisions exist for certain groups of employees (see preliminary 
remarks B)? Please describe them. 

XIa.  What administrative, judicial or other remedies are available to employees 
wishing to pursue claims? 

XIb.  What are the rules governing the burden of proof? 

XIc.  Are there any administrative or criminal penalties? Please give details. 

 


