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Acrticle 4
Workers” and employers’ organisations shall not be liable to be dissolved or sus-
pended by administrative authority.

Article 5
Workers’ and employers’ organisations shall have the right to establish and join
federations and confederations and any such organisation, federation or confeder-
ation shall have the right to affiliate with international organisations of workers
and employers.

Avrticle 6
The provisions of Articles 2, 3 and 4 hereof apply to federations and confederations
of workers’ and employers’ organisations.

Article 7
The acquisition of legal personality by workers’ and employers’ organisations, fed-
erations and confederations shall not be made subject to conditions of such a char-
acter as to restrict the application of the provisions of Articles 2, 3 and 4 hereof.

Avrticle 8
1. In exercising the rights provided for in this Convention workers and employ-
ers and their respective organisations, like other persons or organised collec-
tivities, shall respect the law of the land.

2. The law of the land shall not be such as to impair, nor shall it be so applied as
to impair, the guarantees provided for in this Convention.

Avrticle 9
1. The extent to which the guarantees provided for in this Convention shall apply
to the armed forces and the police shall be determined by national laws or
regulations.

2. In accordance with the principle set forth in paragraph 8 of article 19 of the
Constitution of the International Labour Organisation the ratification of this
Convention by any Member shall not be deemed to affect any existing law,
award, custom or agreement in virtue of which members of the armed forces or
the police enjoy any right guaranteed by this Convention.

Atrticle 10
In this Convention the term “organisation” means any organisation of workers or
of employers for furthering and defending the interests of workers or of employers.

Part Il. Protection of the Right to Organise

Article 1
Each Member of the International Labour Organisation for which this Convention
is in force undertakes to take all necessary and appropriate measures to ensure that
workers and employers may exercise freely the right to organise.



Part Ill. Miscellaneous Provisions

Article 12 i
1. In respect of the territories referred to in article 35 of the Constitution of the

International Labour Organisation as amended by the Constitution of the Inter-
national Labour Organisation Instrument of Amendment, 1946, other than the
territories referred to in paragraphs 4 and 5 of the said article as so amended,
each Member of the Organisation which ratifies this Convention shall commu-
nicate to the Director-General of the International Labour Office with or as soon
as possible after its ratification a declaration stating —

(a) the territories in respect of which it undertakes that the provisions of the
Convention shall be applied without modification;

(b) the territories in respect of which it undertakes that the provisions of the
Convention shall be applied subject to modifications, together with details
of the said modifications;

(c) the territories in respect of which the Convention is inapplicable and in such
cases the grounds on which it is inapplicable;

(d) the territories in respect of which it reserves its decision. =4

N |

2. The undertakings referred to in subparagraphs (a) and (b) of paragraph 1 of
this Article shall be deemed to be an integral part of the ratification and shall
have the force of ratification.

3. Any Member may at any time by a subsequent declaration cancel in whole or
in part any reservations made in its original declaration in virtue of subpara-
graphs (b), (c) or (d) of paragraph 1 of this Article.

4. Any Member may, at any time at which this Convention is subject to denunci-
ation in accordance with the provisions of Article 16, communicate to the Direc-
tor-General a declaration modifying in any other respect the terms of any
former declaration and stating the present position in respect of such territories
as it may specify.

-

Avrticle 13
1. Where the subject matter of this Convention is within the self-governing pow-
ers of any non-metropolitan territory, the Member responsible for the interna-
tional relations of that territory may, in agreement with the Government of the
territory, communicate to the Director-General of the International Labour
Office a declaration accepting on behalf of the territory the obligations of this
Convention.

2. A declaration accepting the obligations of this Convention may be communi-
cated to the Director-General of the International Labour Office —
(a) by two or more Members of the Organisation in respect of any territory i
which is under their joint authority; or
(b) by any international authority responsible for the administration of any
territory, in virtue of the Charter of the United Nations or otherwise, in e
respect of any such territory.

3. Declarations communicated to the Director-General of the International Labour
Office in accordance with the preceding paragraphs of this Article shall indicate
whether the provisions of the Convention will be applied in the territory con-
cerned without modification or subject to modifications; when the declaration
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indicates that the provisions of the Convention will be applied subject to mod-
ifications it shall give details of the said modifications.

' 4. The Member, Members or international authority concerned may at any time
by a subsequent declaration renounce in whole or in part the right to have
recourse to any modification indicated in any former declaration.

r 5. The Member, Members or international authority concerned may, at any time

at which this Convention is subject to denunciation in accordance with the pro-
visions of Article 16, communicate to the Director-General of the International
| Labour Office a declaration modifying in any other respect the terms of any for-
| mer declaration and stating the present position in respect of the application of
the Convention.

Part IV. Final Provisions

Article 14
The formal ratifications of this Convention shall be communicated to the Director-
General of the International Labour Office for registration.

Atrticle 15
1. This Convention shall be binding only upon those Members of the Interna-
tional Labour Organisation whose ratifications have been registered with the
Director-General.

2. It shall come into force twelve months after the date on which the ratifications
of two Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member twelve
months after the date on which its ratification has been registered.

Acrticle 16
A Member which has ratified this Convention may denounce it after the expir-
ation of ten years from the date on which the Convention first comes into force,
by an act communicated to the Director-General of the International Labour
Office for registration. Such denunciation shall not take effect until one year
after the date on which it is registered.

- r——

2. Each Member which has ratified this Convention and which does not, within
| the year following the expiration of the period of ten years mentioned in the
preceding paragraph, exercise the right of denunciation provided for in this
Article, will be bound for another period of ten years and, thereafter, may
denounce this Convention at the expiration of each period of ten years under
- the terms provided for in this Article.

Atrticle 17
1. The Director-General of the International Labour Office shall notify all Members
of the International Labour Organisation of the registration of all ratifications,
R declarations and denunciations communicated to him by the Members of the
Organisation.

2. When notifying the Members of the Organisation of the registration of the sec-
ond ratification communicated to him, the Director-General shall draw the
attention of the Members of the Organisation to the date upon which the Con-
vention will come into force.

L
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Avrticle 18
The Director-General of the International Labour Office shall communicate to the
Secretary-General of the United Nations for registration in accordance with Article
102 of the Charter of the United Nations full particulars of all ratifications, declar-
ations and acts of denunciation registered by him in accordance with the pro-
visions of the preceding Articles.

Avrticle 19
At such times as it may consider necessary the Governing Body of the International
Labour Office shall present to the General Conference a report on the working of
this Convention and shall examine the desirability of placing on the agenda of the
Conference the question of its revision in whole or in part.

Avrticle 20
1. Should the Conference adopt a new Convention revising this Convention in
whole or in part, then, unless the new Convention otherwise provides,

(a) the ratification by a Member of the new revising Convention shall ipso jure
involve the immediate denunciation of this Convention, notwithstanding
the provisions of Article 16 above, if and when the new revising Convention
shall have come into force;

(b) as from the date when the new revising Convention comes into force this
Convention shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content
for those Members which have ratified it but have not ratified the revising Con-
vention.

Article 21
The English and French versions of the text of this Convention are equally authoritative.

The foregoing is the authentic text of the Conven-
tion duly adopted by the General Conference of the
International Labour Organisation during its
Thirty-first Session which was held at San Francisco
and declared closed the tenth day of July 1948.

IN FAITH WHEREOF, we have appended our
signatures this thirty-first day of August 1948.

The President of the Conference,

{-_lii !E_E,ll 1 ?ﬂﬁu&{

The Director-General of the International Labour Office,

iq'.'z o )}E-.d.-rlf_q:-__.“



Editorial

By a vote of 127 in favour, 0 against and 11 abstentions, the 31st Ses-
sion of the International Labour Conference held in June and July 1948
adopted one of the most important Conventions in the sphere of labour
relations and fundamental human rights: Convention No. 87 on freedom
of association and protection of the right to organise.

The adoption of this Convention was the fruit of an initiative by
two major trade union organizations of the day and gave legal embodi-
ment to one of the fundamental principles of social justice enshrined in
the Constitution of the International Labour Organization and subse-
quently reiterated in the Declaration of Philadelphia, thus confirming the
universal and tripartite vocation of the ILO. This meant that by virtue of
close cooperation, the notion of the general good was able to prevail over
the diverging interests.

In that connection, the statements delivered before the vote by the
spokespersons for the groups representing Governments, Employers and
Workers, Messrs. Guzman, Cornil and Jouhaux, were significant and con-
tinue to be valid. With forward-looking vision they spoke out in favour
of developing the tripartite system and fomenting social progress.

The statement by Mr. Léon Jouhaux has retained its topicality and
relevance into the present day, undiminished either by time or thorough-
going technological, political and economic change: “ It is as Reporter for
the Workers’ members that | speak on this matter. | should like to say that
the Workers’ representatives will vote in favour of the Convention now
before you, but we shall not vote without certain reservations.

“It is quite certain that the present Convention does not correspond
to the situation as regards the development of the right to organise in the
world today and particularly in our countries. There is no doubt that it
contains a number of gaps, a number of defects, and a number of points
liable to misinterpretation. Nevertheless, as it was found that some coun-
tries were not applying freedom of association in their territories (or were
applying it subject to restrictions), we considered it essential that the Con-
ference should take positive action on a first Convention, so that freedom
of association in its primary stage should be respected in all countries.

“It is evident that the International Labour Organisation finds itself,
in present circumstances, in a situation which it should have avoided.
Since 1920, freedom of association has been embodied in the Constitution
of the International Labour Organisation, and should have been applied
in full ever since that date, and the work of the International Labour
Office in this field at the present time should have been merely to follow
the development of the right to organise in all the different countries so
as to register the progress achieved by all countries in this respect.

“What | have said did not take place; and, when we examine this
text and compare it with the existing situation in our own countries, we
are struck by the very large gap between the text now before you and
what our trade unions in our own countries have already obtained.”
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The opening lines of the statement quoted above reflect a deep
sense of history and a forward-looking vision of labour relations. Now,
50 years after the adoption of this Convention, its universality has stood
the test of time. Nevertheless, there is still some reluctance in some quar-
ters as to its ratification and it is not always fully observed. The past five
decades have witnessed gross violations of the fundamental trade union
rights, freedom of association and the right to organize, and heavy-
handed repression of workers in some parts of the world.

Economic globalization and the imperatives of productivity are
also prompting the less visionary to resort to arguments that effectively
diminish if not annul worker rights, in favour of greater competitiveness
based on working conditions which are so often unacceptable. The ILO
has nevertheless maintained its fundamental mission of protecting and
promoting fundamental human rights, endeavouring to eliminate
poverty, promote job creation, improve working conditions and worker
protection and encourage the adoption and observance of international
labour standards.

To mark the 50th anniversary of Convention No. 87, the Bureau for
Workers’ Activities is highlighting some significant cases in which ILO
supervisory bodies intervened in keeping with established procedures.
Some cases constitute what might be called history still in the making,
while others have had a successful outcome; but over and above the final
outcome, one constant has always been the confidence reposed in the
institution by workers’ organizations that have had to fight for the right
of association in difficult circumstances. This is why in presenting them,
while endeavouring to be mindful of the legal considerations involved,
we have attempted to provide some information concerning the political
context in which they arose.

We convey special acknowledgement and thanks to the trade
unionists who have shared their testimonies with us, and apologize to the
countless others who have actively contributed to ensure respect for the
principles of freedom of association, but whom we have not mentioned.
Finally, special thanks go also to the experts whose cooperation proved
invaluable in producing this edition, particularly our colleagues attached
to the Freedom of Association Branch of the ILO.

Giuseppe Querenghi

Director
ILO Bureau for Workers’Activities
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Foreword

Ask any trade unionist to name one ILO
Convention and the chances are that the
answer will be Convention No. 87 — the one
that guarantees to workers the basic rights to
organize and work freely to protect and pro-
mote their interests.

Those who drew up and adopted the Con-
vention in 1948 did a remarkable job: they pro-
duced a text which fits easily onto a single
sheet of paper and yet defines comprehen-
sively the most fundamental of trade union
rights. Their drafting skills were matched by
their vision. Working at a time when the world
was emerging from horrific conflict, they saw
the need for trade unions to be involved fully
as partners in reconstruction and to underpin
that process with a clear definition of their
basic rights. Many of the same people were
also at the negotiating table the following year
when the International Labour Conference
completed the task with the adoption of Con-
vention No. 98 on the Right to Organise and
Collective Bargaining.

At the time, the critical importance of the
adoption of these two Conventions might not
have been obvious. The Workers’ group’s rap-
porteur in 1948, Léon Jouhaux himself,
pointed out that recognition of the principle of
freedom of association already figured in the
founding 1919 Constitution of the ILO. That
meant that every State joining the ILO under-
took to respect trade union rights; but the real-
ity was that many did not. It was legitimate
to ask whether the adoption of Convention
No.87, and then Convention No. 98 would do
much to improve matters. Fifty years later, it
is clear that they have made a tremendous
difference.

Most obviously, the Conventions constitute
an authoritative definition of what actually are
trade union rights. Trade unionists around the
world defending and asserting their rights use
them as a reference point which stands above
the provisions of national law and practice.
Closely related to this application is the con-
cept of the universality of the rights they pro-

claim: they apply to all workers without any
distinction whatsoever, and to all countries.
Whatever their level of development, their cul-
ture, their social or political system, or their
regional location, all of them must respect free-
dom of association.

Once Conventions Nos. 87 and 98 had been
adopted, it became possible to use the ILO’s
supervisory mechanisms to monitor their
application in member States which had rati-
fied them. However, it rapidly became clear
that their importance was such that specific
new mechanisms were needed to deal with
them. This realization led to the creation in
1951 of the Governing Body’s Committee on
Freedom of Association. This Committee was
from the beginning, and remains, unique in the
ILO’s supervisory system. It is the only place
in the Organization where trade unions, and
others, can go to submit complaints against
governments even when they have not ratified
the Conventions which they are alleged to be
violating. This possibility exists precisely
because the ILO Constitution requires respect
of freedom of association, and member States
cannot evade that responsibility by the simple
device of non-ratification of Conventions
Nos. 87 and 98.

Soon the tripartite Committee on Freedom
of Association will have examined 2,000 cases.
In each of them it examines the allegations
brought, the reply of the Government con-
cerned, and draws up conclusions and recom-
mendations for action to bring the situation
into conformity with the freedom of associa-
tion Conventions.

What has been the outcome of this work?

Obviously, violations of trade union rights
have not been eliminated. Today they are
widespread, serious, and all too often on the
increase. But that harsh reality does not detract
from the fact that the ILO, through Conven-
tions Nos. 87 and 98 and others dealing with
freedom of association, and its machinery to
supervise their application, has made a differ-
ence. This edition testifies to that fact.



As it has examined the complaints brought
before it, the Committee on Freedom of Asso-
ciation, as well as the ILO Committee of Experts,
has built up a still growing body of case law
which has made clear what the basic rights set
out in Conventions Nos. 87 and 98 actually
mean in practice. The most recent ILO publica-
tion setting out this jurisprudence runs to well
over 200 pages. One outstanding example
illustrates the significance of this process. It is
well known that Convention No. 87 makes no
explicit reference to the right to strike. Yet, in
examining concrete situations, the ILO super-
visory bodies have always considered that the
right of unions to organize their activities
freely which is set out in the Convention
clearly implies their right to take strike action,
and they have elaborated in detail the sub-
stance of that right.

Trade unionists have good reason to mark
this 50th anniversary of Convention No. 87.

But we have little cause for complacency.
Today, attacks on workers’ fundamental rights
and the challenges of accelerating globaliza-
tion require of us, and of our partners in the
ILO, the same commitment and the same
vision that inspired those who brought the
Convention into being. The Workers’ group is
seeking new ways to extend the supervisory
powers of the ILO in respect of all of the fun-
damental rights Conventions, and to give the
international community greater powers to
enforce their application. Decisions which
potentially can be as momentous as those
taken 50 years ago are before us. No doubt
50 years from now, another generation of
trade unionists will judge whether we were
equal to the task.

William Brett
Chairman, Workers’Group
Governing Body of the ILO

Opening session of the International Labour Conference, 17 June 1948, which adopted Convention No. 87 on Freedom of
Association and Protection of the Right to Organise.
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31st Session of the International Labour
Conference, June-July 1948, San Francisco

Address delivered by Mr. Léon Jouhaux,
Workers’ delegate, France

It is as Reporter for the Workers’ members
that | speak on this matter. | should like to say
that the Workers’ representatives will vote in
favour of the Convention now before you, but
we shall not vote without certain reservations.

It is quite certain that the present Conven-
tion does not correspond to the situation as
regards the development of the right to organ-
ise in the world today and particularly in our
countries. There is no doubt that it contains a
number of gaps, a number of defects, and a
number of points liable to misinterpretation.
Nevertheless, as it was found that some coun-
tries were not applying freedom of association
in their territories (or were applying it subject
to restrictions), we considered it essential that
the Conference should take positive action on
a first Convention, so that freedom of associa-
tion in its primary stage should be respected in
all countries.

It is evident that the International Labour
Organisation finds itself, in present circum-
stances, in a situation which it should have
avoided. Since 1920, freedom of association has
been embodied in the Constitution of the
International Labour Organisation, and should
have been applied in full ever since that date,
and the work of the International Labour
Office in this field at the present time should
have been merely to follow the development of
the right to organise in all the different coun-
tries so as to register the progress achieved by
all countries in this respect.

What | have said did not take place; and,
when we examine this text and compare it
with the existing situation in our own coun-
tries, we are struck by the very large gap
between the text now before you and what our
trade unions in our own countries have
already obtained. We are no longer at the stage
of primary claims. We are now claiming a
share in the management of national economy.
We have accepted obligations in the national
community and, consequently, we have
obtained a number of rights. These rights are
far from being recognised in the present text.
Nevertheless, in social legislation (both

national and international), acquired rights
remain undiminished if they are superior to
those provided by a Convention, and there is
therefore no risk for us in accepting the present
text.

Still, we regret that, in present circum-
stances, so many sectional views and selfish
interests, and so much lack of understanding
were shown in the discussion on this matter. |
should like to say to our employer friends that
they are not in the International Labour Organ-
isation in order to defend an attachment to a
dead past. They are in the Organisation to
serve progress; and they should not fear bold
ideas, because it is only by bold thought that
we can secure a future of progress. When they
speak of the public interest, they should not
merely mean their own interests, but those of
the national community which they represent
and of those of the international community in
which they collaborate. | must tell them in all
sincerity that, if their attachment to the past
should continue as at present, their action
might lead — and this would be to the detri-
ment of their own interests — to the workers
disinteresting themselves in the International
Labour Organisation.

I should also like to say — because it is a
matter of regret to me — that the Government
representatives show, in their thought and
action, too much attachment to national sover-
eignty. National sovereignty is of course a
highly reputable conception, because it is an
expression of independence.

But it is unusual to hear arguments regard-
ing national sovereignty in 1948, nearly thirty
years after the establishment of the Interna-
tional Labour Organisation, which presup-
poses the abandonment to some extent of
national sovereignties. In order that the Organ-
isation may play its part in developing labour
legislation equally in all countries, it is
absolutely necessary to make national sover-
eignty give way to international interests if we
are to prevent the dumping of which Govern-
ments complain so often and if we wish to
establish peace.



The present Convention on freedom of
association contains all these defects; and it is
to be regretted that we have not before us a text
which, by reflecting economic development,
and consequently the development of the right
to organise, would record it as a dynamic force
which would support the International Labour
Organisation in its work. If the International
Labour Organisation is to remain — and it must
remain — the motive force of social progress, it
must boldly lead the way and not fear new
ideas; it must abandon outworn ideas and try
to represent progress.

All these arguments are important to us
workers. But | repeat that we shall vote in
favour of this Convention because it is a first
condition to the essential and continued
progress on the road which the International
Labour Organisation should follow.

It is the duty of the countries in which
development is most advanced to help in the
development of countries which are economi-

cally backward, for otherwise their own
reforms will be endangered. In the Interna-
tional Labour Organisation, there is not a sin-
gle country or group which can exclude itself
from the prevailing atmosphere; but there are
countries which should help the others down
the difficult path which they must follow in
order to achieve an improved economy and
the freedom of the workers. Who can say today
whether the level reached by some countries
will be typical of the future? Who can say
whether the social evolution of man, of which
a great economic philosopher (whose name |
need not tell you) spoke in the early days of
industrialism, is not entering an intermediate
stage, that of nationalisation? If the formula-
tion of a theory must be absolute, he said, its
application must take account of the changing
realities of the social scene. We are today in the
midst of an international economic revolution.
We must hope that the efforts of all in the
International Labour Organisation will be to

Léon Jouhaux, French worker delegate, addressing an assembly of worker delegates hosted by the American Federation of
Labour at the 1948 Session of the International Labour Conference.
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assist the development of this peacemaking
and emancipatory revolution, and that all will
realise that it is based on the co-operation of
labour, through its trade union organisations,
in the exercise of freedom. For where there are
duties there must be rights.

We consider that freedom is not only a
human right; it is also, in the present circum-
stances, a collective right, a public right of
organisation. If it is not respected even in the
most highly developed countries, it may turn
them from their path and lead to the opposite
of the result hoped for.

The representatives of the workers will
therefore vote in favour of the present Conven-

tion, with all its faults, because it is a first step
in the application of a freedom which is indis-
pensable to the development of humanity, and
because it is a first recognition of the absolute
necessity for the participation of the workers,
through their organisations, in the whole of
human development and particularly in eco-
nomic development. We shall vote in favour of
it because it is essential that those who have
not yet those liberties should receive them. We
shall vote, however, with the idea of giving
this reform later on all the boldness needed in
order that the International Labour Organisa-
tion may take its rightful place in the vanguard
of progress.
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Luis Alvarado, Government delegate (Peru), Chairman of the Governing Body, at the opening session of the International
Labour Conference, 17 June 1948, San Francisco.
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Cuba:

Mr. Mederos (G)
Mr. Sandoval (G)
Mr. Fernandez Pla (E)

Denmark:
Mr. Bramshaes (G)
Mr. Koch (G)
Mr. Oersted (E)
Mr. Jensen (W)

Dominican Republic:
Mr. Rodriguez Lora
(G)
Mr. Aybar (G)
Mr. Cocco (E)
Mr. Ballester (W)

Ecuador:
Mr. Aguirre (G)
Mr. Chaves (W)

Finland:
Miss Korpela (G)

France:
Mr. Hauck (G)
Mr. Lambert (G)
Mr. Waline (E)
Mr. Jouhaux (W)

Greece:
Mr. Pavlakis (G)
Mr. Chrysanthopoulos
(G)
Mr. Eliopoulos (E)
Mr. Calomiris (W)

Iceland:
Mr. Olafsson (G)

India:
Mr. Sampurnanand (G)
Mr. Lall (G)
Mr. Mehta (E)
Mr. Shastri (W)

Iran:
Mr. Ardalan (G)

For (127)

Costa Rica: Irak:
Mr. Hernandez (G) Mr. Bakr (G)

Mr. Monge (W) Italy:

Mr. Cingolani (G)
Mr. Mascia (G)

Mr. Campanella (E)
Mr. Di Vittorio (W)

Mexico:
Mr. de Alba (G)
Mr. Guzman (G)
Mr. Chapa (E)
Mr. Amilpa (W)

Netherlands:
Fr. Stokman (G)
Mr. Krijger (G)
Mr. Fennema (E)
Mr. Fuykschot (W)

New Zealand:
Mr. Thorn (G)
Mr. Parsonage (G)
Mr. Butland (E)
Mr. Kilpatrick (W)

Norway:
Mr. Berg (G)
Mr. Frydenberg (G)
Mr. Ostberg (E)
Mr. Nordahl (W)

Pakistan:
Mr. Malik (G)
Mr. Aslam (G)
Mr. Allana (E)
Mr. Ali (W)

Panama:
Mr. Aleman (G)

Pera:
Mr. Alvarado (G)
Mr. Navarro (E)
Mr. Docarmo (W)

Philippines:
Mr. Magsalin (G)
Mr. Lanting (G)
Mr. Benitez (E)
Mr. Muafia (W)

Against (0)
Abstentions (11)

Sweden:
Mr. Bjorck (G)
Mr. Ohlsson (G)
Mr. S6derbéck (E)
Mr.Vahlberg (W)

Switzerland:
Mr. Rappard (G)
Mr. Kaufmann (G)
Mr. Kuntschen (E)
Mr. Mori (W)

Syria:
Mr. Sawwaf (G)

Turkey:
Mr. Sumer (G)
Mr. Fer (G)
Mr. Barlo (E)
Mr. Ozkaner (W)

Union of South Africa:
Mr. Briggs (W)

United Kingdom:
Mr. Isaacs (G)
Sir Guildhaume
Myrddin-Evans (G)
Sir John Forbes Watson
(E)
Mr. Roberts (W)

United States:
Mr. Morse (G)
Mr. Thomas (G)
Mr. Zellerbach (E)
Mr. Fenton (W)

Uruguay:
Mr. Zubiria (G)
Mr. Lorenzi (G)
Mr. Pons (E)
Mr. L6épez (W)

Venezuela:
Mr. Meoz (G)
Mr. Pifano (G)
Mr. Rojas (E)
Mr. Malavé (W)

The result of the vote is as follows: 127 for, 0 against and 11 abstentions. Therefore, the Conven-

tion is adopted.
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South Africa

The policy of apartheid (or separate devel-
opment of different races) was officially
adopted in South Africa as the basic policy of
the South African Government after 1948. It
profoundly affected South African law and
society. Apartheid came to dominate virtually
every aspect of economic and social activity. It
institutionalized and gave the force of law to
social segregation through the enactment of a
substantial array of legislation. Some of this
legislation was directed specifically to labour
matters. However, all of it had an impact in
one way or another on the political, economic
and social life of the country.

Historically, of course, racial and social seg-
regation had its origin at the beginning of this
century and henceforth, with the reservation of
only some 13 per cent of the land of South
Africa for Blacks (establishment of “reserves”
or “homelands”), confinement of Blacks to seg-
regated townships or locations, special permits
for Blacks to be able to work and live in a par-
ticular White area, regulation by law of the
employment of Blacks, control of Black educa-
tion, etc.

Within the implementation of the apartheid
system, many liberties, counted as normal in a
democratic society, were diminished or lost
altogether. Among them in particular were the
rights of freedom of association and collective
bargaining.

Apartheid engendered fierce opposition
both in South Africa and throughout the world.
The international community exercised consid-
erable pressure upon the Government with a
view to compelling it to abandon its policy.

Among the many essential ways, in which
the policy of apartheid was implemented in the
sphere of labour law was the passing of the
Industrial Conciliation Act of 1956 which gov-
erned the registration and regulation of trade
unions and employers’ organizations, the pre-
vention and settlement of disputes, and collec-
tive bargaining. However, Black workers were
practically excluded from its scope. Moreover,
the Act prohibited the registration of new
trade unions comprising members of more

than one of the racial groups (the Whites, the
Coloureds, the Asians). On the other hand, the
Black Labour Relations Regulation Act of 1953
applied exclusively to Black workers and it
governed the regulation of conditions of
employment, the preservation and settlement
of disputes (between the employees and their
employers), but since Blacks did not fall
within the scope of the Act of 1956 (they were
not defined as “employees” in terms of that
Act), they could not belong to a registered
trade union. Furthermore, the Act of 1953 pro-
hibited strikes by Black workers.

The exclusion of Black workers from the
industrial relations system and the policy of
White worker protectionism sharply divided
South African workers along racial lines. Early
in 1973, following a series of strikes by Black
workers, the Minister of Labour announced that
the Black Labour Relations Regulation Act of
1953 would be amended. But the first amend-
ment in 1977 was criticized, and in that same
year the Government appointed a Commission
of Inquiry (known as the Wiehahn Commis-
sion) to make appropriate recommendations to
amend the existing legislation. The Commis-
sion’s work resulted in a series of enactments,
among which of particular importance were the
Industrial Conciliation Amendment Act of 1979
(which recognized trade unions with Black
employees and integrated Blacks into the indus-
trial relations system, provoking strong criti-
cism), and the Labour Relations Amendment
Act of 1981 which repealed the Black Labour
Relations Regulation Act of 1953, extended the
Labour Relations Act of 1956 to Black workers,
and revised the definition of a trade union.

As a result of new Black membership which
became possible in the wake of certain changes
in the labour legislation, trade union member-
ship soared between the mid-1980s and the
early 1990s. The use of strike action and the
number of workers involved also continued to
increase during the same period. The 1987
strike of mineworkers is still remembered
today, among others. Then the Government in
that same year banned May Day rallies under
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In March 1994, the Committee on Freedom
of Association dealt with the Government’s
report which described the economic situation
(decrease in the number of employment
opportunities, high levels of unemployment,
low levels of education resulting in an excess
supply of unskilled workers, low wage
increases and productivity), the situation of
unrest and violence, and gave explanations on
the legislative and practical measures taken:
the simplification of the Labour Relations Act
and draft legislation under consideration, the
Basic Conditions of Employment Act of 1983
extended to the agricultural sector and domes-
tic workers in May 1993, and the new Agricul -
tural Labour Act of 1993 applicable to farm
workers. The Public Service Labour Relations
Act of 1993 covers all public servants except
soldiers, prison officers, police and teachers, to
whom other Acts apply. It recognizes freedom
of association and the right to strike.

In its conclusions and recommendations,
the Committee, while observing major political
changes in the country as well as far-reaching
changes to labour relations legislation, pointed
out a number of issues which still needed to be
resolved by legislative measures of the Gov-
ernment, in particular:

= farming activities being regarded as essen-
tial services by the new Act of 1993, strikes
and lockouts are prohibited,;

= the old system under the Labour Relations
Act is still applied to farm workers (regis-
tration of trade unions, control of the con-
tents of their constitutions, interference of
public authorities in trade union affairs and
collective bargaining agreements);

= legislation to grant trade union and collec-
tive bargaining rights to domestic workers
should be enacted:;

= the Labour Relations Act should be
amended having regard to the fact that the
provision requiring an absolute majority of
workers for the calling of a strike may seri-
ously limit the right to strike;
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= the legislation should safeguard the legality
of strikes over social and economic issues,
and should be brought into conformity
with the notion of essential services in the
strict sense of the term.

The Committee recommended that the
Government should be invited through
ECOSOC to continue submitting reports on
further measures taken to give effect to the
Fact-Finding and Conciliation Commission’s
recommendations. At its March 1994 session,
the Governing Body of the ILO adopted these
recommendations.

On 26 May 1994, South Africa again
became a Member of the ILO. After having
discussed a special report of the Conference
Committee on Action Against Apartheid, the
June 1994 session of the International Labour
Conference adopted the Resolution concern-
ing post-apartheid South Africa in which it
asked the Governing Body to instruct the
Director-General, inter alia, to provide the nec-
essary support and assistance to the tripartite
constituents in South Africa to assist them in
the adoption of labour legislation and other
measures which are compatible with interna-
tional labour standards, and to allow them to
consider ratification of appropriate Conven-
tions.

Labour legislation reform was high on the
agenda of the newly elected, post-apartheid
South African Government. As Mr. Mboweni,
Minister of Labour, indicated to the June 1995
International Labour Conference, a statutory
tripartite body was set up to draft a new
Labour Relations Bill. The ILO provided tech-
nical assistance on various aspects of industrial
relations and employment, including, in par-
ticular, the right to organize, collective bar-
gaining, co-determination, termination of
employment, settlement of labour disputes,
equality of rights, etc. The new Labour Rela-
tions Act was adopted in November 1995. On
19 February 1996, South Africa ratified ILO
Conventions Nos. 87 and 98.



Address delivered by President Nelson Mandela to
the 77th Session of the International Labour Conference

Distinguished President of the International
Labour Conference, Director-General of the
ILO, honourable delegates and observers, it is
a matter of great honour to us that we are able
to address this august body, which is one of the
most representative institutions within the
United Nations system. We thank you most
sincerely for your invitation, which we believe
was inspired by your commitment to the strug-
gle to end the evil system of apartheid.

We bring you the greetings of the National
Executive Committee of our organisation, the
African National Congress. Our president,
Comrade Oliver Tambo, our membership, the
mass democratic movement of our country
and the masses of our people, as a whole, as
before, all of us look forward to the results of
your deliberations, convinced that you will
take new measures which will assist us to
move forward rapidly towards our emancipa-
tion. We must, however, in the first instance
express our deepest appreciation to you all for
the struggle you have waged over the years for
the release of all South African political prison-
ers. It is thanks to these efforts that | am able to
speak to you today. It will be thanks to your
efforts that the remaining political prisoners
will be released, hopefully in the near future.

Let me assure you that despite the thick-
ness of the prison walls, all of us in Robben
Island and other jails could hear your voices
demanding our release very clearly. We drew
inspiration from this. | knew from the very first
day of our incarceration that in the end it
would prove impossible for the apartheid sys-
tem to keep us in its dungeons. We thank you
that you refused to forget us. We thank you
that you did not tire in your struggle. We thank
you for your sense of humanity and your com-
mitment to justice, which drove you to reject
the very idea that we should be imprisoned
and that our people should be in bondage.

It seems clear today that the road we still
have to travel to arrive at the liberation of our
people is not too long. The masses of our peo-
ple are confident that victory is in sight. Our
own liberation from prison is taken as a signal

that the people will soon liberate themselves
from the larger prison represented by the
apartheid system. Indeed, the times have
changed. | remember distinctly the arrogant
bearing of the captains of the apartheid system
when they took power 42 years ago, convinced
that they were the elect of God. They went
about their business of perpetrating a crime
against humanity with unequalled determina-
tion, brutality and confidence. They moved
forward towards their goal like a juggernaut,
crushing everything in their way, ever ready
with clever words to present their criminal
venture as the very epitome of civilised behav-
iour. In the end, of course, they became slaves
to the goddess of violence and war, and even
as they massacred they found words to justify
their action and took action to punish even the
dead as transgressors of their criminal law.
Nobody knows how many are dead that
should have been alive. Nobody knows how
many children have died in the last 40 vears
simply because the apartheid system denied
them food and good health. None can tell how
many bodies lie strewn across southern Africa,
the victims of a merciless campaign of repres-
sion within South Africa and Namibia, of
aggression and destabilisation in the rest of our
region. Today, those who have imposed them-
selves on us as our Government openly admit
that their grand design has failed. They say the
system of White minority rule must come to an
end. The apartheid system can no longer be
sustained. Those who were imprisoned have
had to be released. Those who were driven into
exile shall return to the country of their birth.
Those who were condemned to a position of
slavery shall be masters of their destiny. The
tragedy is that those who were killed by the
apartheid system cannot be resurrected.
Today we speak with hope about the
prospects of ending the apartheid system.
These constitute a tribute to the millions of our
people who refused to succumb to tyranny,
who refused to fear death, who refused to be
enslaved. It is thanks to their courage and
heroism that the apartheid system can no

13



longer be sustained. It is also thanks to the
courage and heroism of the peoples of south-
ern Africa as a whole, who not only fought for
their own emancipation but also refused to be
terrorised, to accept the perpetuation of the
apartheid system.

History will surely recall that there are very
few other issues which united humanity as
much as did the opposition of the nations to
the apartheid crime against humanity. The
actions that the international community took
to express its revulsion against this crime are
part of the equation of struggle which has
taken us to the moment of hope and confi-
dence which we have reached today. In this
context, we would like to take this opportunity
to salute the ILO for its enormous contribution
to our common struggle. The actions you took
which resulted in the withdrawal of South
Africa from the ILO a quarter of a century ago,
and what you have done since then, are impor-
tant elements in the common efforts of all
humanity to isolate, and by this means, destroy
the system of apartheid.

And so, where are we today? The situation
suggests that it would be possible for our peo-
ple, through their political representatives, to
enter into negotiations for the transformation
of South Africa into a united, democratic and
non-racial country. But for this to happen, a
climate conducive to negotiations has still to be
created. As you know, on the initiative of the
ANC, we met President de Klerk and his col-
leagues in Cape Town at the beginning of last
month. The purpose of that meeting was to
address the issue of the removal of the obsta-
cles that stood in the way of the process of
negotiations. At the end ot the meeting, we
were happy to announce that agreement had
been reached on the removal of all the obsta-
cles that we have identified, and which the rest
of the world has also recognised as obstacles
that needed to be removed.

We are encouraged that even yesterday
President de Klerk announced the lifting of the
state of emergency over the greater part of the
country, as well as the release of another group
of political prisoners. These steps constitute
part of the process of implementing what was
agreed a month ago. Of course, more will have
to be done to ensure that the agreement is
implemented in full. We are confident that this
will be done and it should be done as a matter
of urgency. As was agreed in Cape Town, we
shall continue to press for this result. We are
confident that you will therefore persist in
your own demands that all political prisoners
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must be released, political trials ended, the
exiles returned, repressive legislation repealed,
and the state of emergency ended in its
entirety. We make these points not to question
the bona fides of the leadership of the South
African Government. Indeed, we have said it
in the past and believe it to be true that Presi-
dent de Klerk and his colleagues are men and
women of integrity. We accepted their good
faith that they will abide by what was agreed.
But until what was agreed has been done, we
cannot afford to lower our guard in the belief
that the promise has become reality.

Indeed, we should make the point here that
not everybody in our country has as yet
accepted that a negotiated resolution of our
problems is the best way forward. There are
many among our White compatriots who are
determined to resist change, arms in hand. The
continuing violence of the police against
unarmed people is the tip of the iceberg which
illustrates the dangers we face from those who
are committed to the perpetuation of White
privilege and domination. We must, in this
context, also mention the continuing senseless
carnage that is taking place in the Province of
Natal. We have made it very clear to the Gov-
ernment that they must discharge their respon-
sibility and end this violence. We, for our part,
will continue to do everything in our power to
solve this problem by peaceful means, what-
ever the obstacles in our way. We would like to
take this opportunity to urge you to support
the international campaign initiated by our
democratic movement, to draw attention to
this situation and to generate the necessary
pressure to oblige the South African Govern-
ment to end the killing of our people. You
should know that there are present in this hall
representatives of our major trade union feder-
ation, COSATU, who have come out in part to
take up this issue of Natal violence. With the
removal of the obstacles to negotiation, it
would then be possible to bring all the repre-
sentatives of political forces in the country
together, to agree on all the necessary mea-
sures which would lead to the elaboration and
adoption of a democratic constitution.

In this regard, we would like to inform you
that, more than ever before, the ANC is deter-
mined to ensure the broadest possible unity of
all those within our country who are opposed
to apartheid and are in favour of a genuine
democratic transformation. We believe that
these forces should act together in the interest
of a speedy advance toward the creation of a
non-racial democracy.






We are going to require your continued
political and material assistance with regard to
all these matters as well as our continuing
struggle. | think we are safe in assuming that
the ILO will not fail us. | say this because you
have already established a tradition of assis-
tance to and co-operation with us, which we
are certain will continue. We are obliged to
you for the assistance you have given us with
regard to the training of our trade unionists as
well as some of our skilled personnel. In this
regard we would also like to extend our
thanks to you for the assistance you extended
to our democratic trade union movement,
which made it possible for them to reach
agreement with the South African employers
to change their repressing Labour Relations
Act. We now await government action on this
matter so that this important agreement is
translated into law.

We want to build a system of co-operation
with all nations so that the liberated South
Africa itself becomes a force of peace, friend-
ship and social progress throughout the world.
We believe that our people, of all colours, with
all their talents and genius, have an important
contribution to make to the realisation of this
universal objective. This once more underlines
the urgency with which we have to move to
get rid of the apartheid system which makes
this international intercourse impossible.

Mr. President, and dear friends, thank you
very much for receiving us with such warmth.
Thank you very much for listening to us with
such kind attention. Let us walk the last mile
together. Let us together turn into reality the
glorious vision of a South Africa free of racism.
Free of racial antagonisms among our people.
No longer a threat to peace. No longer the
skunk of the world. Our common victory is
certain. Thank you.
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Chile

After the coup d’état which in September
1973 overthrew the elected President Salvador
Allende bringing an end to a long democratic
process, trade union rights and working and
living conditions of Chilean workers seriously
deteriorated. The primary effort of the military
Government in achieving its political and eco-
nomic objectives had been to secure an abun-
dant supply of cheap labour, competitive and
disciplined, wielding no political influence
whatsoever and, if possible, without any form
of professional (trade union) organizations.
The application of such an economic model in
the context of the social market economy
would supposedly let employers select a suit-
able labour force and to fix wages arbitrarily.
The application of force was supposed to con-
tain any stirrings of discontent and the Gov-
ernment’s industrial relations policy aimed at
bringing the strength and activities of trade
unions to the lowest possible ebb.

In spite of those measures which were
favourably pursued by the military regime,
the Chilean trade union movement continued
to thrive.

Having regard to numerous complaints
concerning the violations of trade union rights
in Chile, as well as to the complexity of the sit-
uation in the country, the supervisory bodies of
the ILO, that is, the Committee on Freedom
of Association, stressed the desirability of a
thorough examination of this situation and
suggested to the Governing Body that the
Fact-Finding and Conciliation Commission
should deal therewith. This recommendation
was approved by the Governing Body at its
February-March 1974 Session. The three mem-
bers of this Commission were designated by
the Governing Body in June 1974. The Govern-
ment of Chile consented thereto.

The Commission held two sessions (in July
and October 1974) to consider the case of Chile;
it visited the country in November-December
1974 and submitted its report with recommen-
dations in May 1975.

By promulgating its “Labour Plan” in July
1979, the Chilean Government set out to adopt
legislative measures with a view to integrating

the trade union movement within the economic
model proposed by the new Government. The
“labour plan” thereby set the standard “for the
practice of industrial relations in the country. A
review of decrees was adopted to this effect.
Countless measures were adopted to restrict
political and trade union freedom around
issues that were particularly sensitive: the right
to organize meetings, strikes, to engage in col-
lective bargaining. The new economic model
brought the closing of enterprises, cuts in
wages, unemployment, but also a sharp drop in
trade union membership. At this juncture,
trade unions started to mobilize their members
in the struggle for the protection of their jobs
and wages. The trade unions in opposition pro-
claimed three basic tasks: defence of labour
rights; denunciation of the anti-union laws;
achievement of democratic freedoms.

The Government’s repressive policy had
given rise to a common effort on the part of the
various trade union groups and organizations
to join together in a united front. In the early
1980s, the Chilean trade union movement
started to show signs of remarkable vigour and
to make major strides. Following massive
protest movements, the National Command of
Workers (CNT) was formed in May 1983 as the
first national trade union coordinating struc-
ture, composed of five trade union organiza-
tions of which the most important one, the
National Trade Union Coordinating Body
(CNS), was led by its President Manuel Bustos.
The Government clamped down immediately
by persecuting top trade unionists like Mr.
Bustos, Mr. Blest, Mr. Troncoso, Mr. Martinez.

The situation in Chile was reflected in two
complaints, dealt with by the Committee on
Freedom of Association, related to the viola-
tion of trade union rights, filed on 7 May 1984
by the CNS and on 16 October 1984 respec-
tively by the International Confederation of
Free Trade Unions (ICFTU), the World Federa-
tion of Trade Unions (WFTU) and other trade
union organizations.

The first case (No. 1285) challenged the mis-
treatment of Mr. Clotario Blest, the founder of
the National Association of Public Employees
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(ANEF) and of the Unitary Confederation of
Workers (CUT), who had been the victim of a
physical attack in May 1983 following a meeting
at which the CNT was set up. Furthermore the
complaint concerned the detention on alleged
charges of unlawful conduct of a number of
trade union leaders, the violent repression of
several demonstrations and marches (which
took place in the course of 1983), the violation of
the internal autonomy of trade union organiza-
tions by way of various forms of interference
(such as removal of trade union officials from
office, preventing them from standing for elec-
tion, requisition of the record books, raids on
trade union premises by the hal), and acts
of anti-union discrimination (reprisals follow-
ing participation in strikes and dismissals of
workers engaged in trade union activities).

In its reply to the allegations the Govern-
ment reacted by expressing its regrets over the
mistreatment of Mr. Blest, its surprise and lack
of information about the alleged detention of
trade unions leaders, with the exception of the
case of Mr. Bustos, President of the CNS, and
Mr. Troncoso, President of the Confederation
of Building Workers, charging that the latter
had both participated in a march without per-
mission and had obstructed pedestrians and
vehicular traffic. As regards the violation of
the internal autonomy of trade unions, the
Government argued that the persons in ques-
tion had not met the legal requirements. All
their other arguments concerning the remain-
ing charges proved equally inadequate.

In connection with this case (No. 1285) the
Committee on Freedom of Association noted a
lack of sufficient information from the Govern-
ment in certain cases. It recalled that measures
depriving trade union leaders and members of
their freedom on grounds related to their trade
union activity constituted an obstacle to the
exercise of trade union rights; that these rights
included the right to organize, public demon-
strations (where the authorities should strive to
reach agreement on the place of demonstra-
tion); that dismissals for trade union activity
infringed the organization’s freedom of ac-
tivity of the right to elect freely its represen-
tatives. It further recalled the right of the
inviolability of union premises as well as the
principle of non-discrimination on grounds of
trade union membership or activity. The Com-
mittee reminded the Government of the need
to apply fully the principles of freedom of
association and the right to organize.

The second complaint filed by the ICFTU,
WFTU and other trade union organizations
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(Case No. 1309) concerned a number of events
that had taken place in Chile since September
1984: brutal intervention by the forces of order
(carabineers) against the demonstrators,
including torture of the arrested trade unionists
and ensuing deaths, not only in Santiago but
also in other cities of the country. At the request
of the Ministry of the Interior, Mr. Bustos, Pres-
ident of the CNS, Mr. Di Giorgio, president of
the petroleum workers, and Mr. Montecinos,
national leader of the copper workers, were
indicted for having organized peaceful protest
days of action. They had been arrested. Partic-
ular mention was made of the case involving
Mr. Aguirre Ballesteros, a trade union activist
who had been arrested by the police, then had
disappeared and was later found dead. Fur-
thermore, the headquarters of certain trade
union organizations had been attacked by the
police, their materials destroyed and papers
confiscated.

New allegations concerning this case were
sent by the ICFTU and other international as
well as national Chilean trade union organiza-
tions in the course of 1985 and 1986. They
referred to numerous harassments, arrests and
the banishment of trade unionists, e.g. the
removal from executive office of Mr. Bustos
who was pronounced unfit to exercise trade
union functions; systematic attacks by the
forces of order on the headquarters of various
trade union organizations during which trade
union officers were beaten and threatened with
death; several killings of participants during
demonstrations; the full halt for a certain
period of the CTC (Copper workers) following
the court decision barring its leaders from per-
forming their duties; dismissals of trade union
officials and members; and the transfer to state
bodies of assets of trade union organizations
which had been declared unlawful.

Further violation of trade union rights were
brought to the attention of the Committee suc-
cessively in 1987, 1988, 1989 and 1990 by the
ICFTU, World Confederation of Labour
(WCL), WFTU and a number of Chilean trade
union organizations: arrests, murders and
death threats meted out to trade union offi-
cials; violent repression of the marches organ-
ized by unions; dismissals; searches of the
premises of trade union organizations and of
the homes of several national trade union lead-
ers; raids on their homes; the denial of collec-
tive bargaining rights to certain categories of
workers; attempts to discourage unionization
in certain enterprises and establishments; dis-
crimination in employment between union-



ized and non-unionized workers; and a host of
other unfair anti-union practices.

Systematic harassment and persecution
were particularly directed against Mr. Bustos.
In its replies to the Committee on Freedom of
Association, the Government accounted for the
latter’s removal from office on grounds that
the legislation did not allow persons who had
been tried and sentenced to hold trade union
office. Although this instance of removal was
subsequently cancelled, he had again been
arrested in September 1985 (and for three days
not given water or food), then released upon
the unanimous decision by the Court of
Appeal, but in 1985 he was again arrested and
charged with contravention of the State Secu-
rity Act (i.e. with participation in meetings for
the purpose of conspiring to destabilize the
Government, and holding unauthorized
demonstrations). In October 1987, Mr. Bustos,
together with other trade union leaders, were
charged again for breach of this Act in connec-
tion with their call for a general strike on 7
November 1987 (including the incitement to
riots) and were arrested. Mr. Bustos was incar-
cerated with common criminals and faced
repeated death threats. In August 1988 he was
sentenced to internal exile in the district of Par-
ral, together with another trade union leader
Mr. Arturo Martinez, who was sentenced to
internal exile in Chafaral.

The Committee on Freedom of Association,
following the complaints and supplementary
information received from the ICFTU, WCL
and other national Chilean trade union organi-
zations, expressed its deep concern over these
events and pointed out to the Government that
the arrest and sentencing of workers’ represen-
tatives for activities related to the defence of
workers’ interests were contrary to the prin-
ciple of the free exercise of trade union rights.
The Committee insisted in 1988 on the release
of Mr. Bustos. The request was reiterated in
1989. As a result, Mr. Bustos was granted a
presidential pardon.

The Committee expressed its serious con-
cern at the large number of complaints filed
and, taking into account the serious nature of
the allegations concerning the situation in
Chile as described earlier systematically urged
the Government to comply with the basic prin-
ciples of freedom of association and other
trade union rights. It requested impartial and
in-depth inquiries into the cases of death and
tortures of trade unionists, the release of lead-
ers and members arrested in connection with
their trade union activity, and that the Govern-

ment urgently take every step necessary to put
an end to the climate of violence since respect
for human rights was essential for the develop-
ment of trade union activities.

In its conclusions and recommendations to
the Government covering the period from 1985
to 1990, the Committee recalled a number of
principles of freedom of association in connec-
tion with the situation in Chile, in particular:
= freedom of trade union assembly is one of

the fundamental aspects of trade union

rights and the public authorities should
refrain from any interference;

= the importance of protecting trade union
premises;

= trade union organizations should be able to
have recourse to protest strikes, as well as
to organize public demonstrations;

= prohibiting the calling of strikes is incom-
patible with the principle of freedom of
association;

= banishment of trade union leaders or trade
unionists because of their trade union ac-
tivities is incompatible with the principle of
freedom of association;

« disqualification of trade union leaders
elected at trade union congresses consti-
tutes a serious violation of the right of a
trade union organization to elect its repre-
sentatives freely. (In this connection, it
might be added that conviction and perse-
cution for activities which by their nature
could not constitute a genuine threat to the
proper exercise of trade union functions
should not be grounds for disqualification
from holding trade union office);

= arrest by the authorities of trade unionists
against whom no charge is brought may
give rise to restrictions on freedom of asso-
ciation;

= the right of trade unions to organize meet-
ings freely at trade union premises, without
the need for prior organization is an essen-
tial element of freedom of association;

= all categories of workers, within the scope
and meaning of ILO Convention No. 98,
should enjoy the right to collective bar-
gaining;

= the Government should guarantee respect
for the right of trade unions to meet freely,
particularly in the context of preparations
for collective bargaining.

The case was also dealt with by the Govern-
ing Body of the ILO to which the Committee on
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Freedom of Association was submitting its
reports with conclusions and recommendations.

The complaints lodged by the international
and national trade union organizations and
their solidarity contributed to the positive out-
come of the case. The Government of Chile
released the detained trade unionists, discon-
tinued the legal proceedings brought against
them and, in general, followed the Commit-
tee’s recommendations, which was noted by
the Committee in May 1990.
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In March 1990 President Patricio Aylwin
took over as President of the Republic of Chile
following free democratic elections held
months earlier. In this way, a transition process
has started towards democracy in which trade
unions can be free to take part. Successor to
Mr. Aylwin in 1994 was President Eduardo
Frei, also democratically elected. The dawn of
freedom, democracy and hope is on the hori-
zon in a country where the trade union actor is
still among the major players.



It is most important for us to remain vigilant
within the ILO and to continue to work within it
as the only forum we have ...

Manuel Bustos
Former President
CUT

Chile

For many years, and particularly since the 1973 military coup, Manuel Bustos Huerta was the visible face
of Chile’s labour movement. Until 1996, he was president of the Unitary Confederation of Workers (CUT)
and had previously headed the National Trade Union Confederation (CNS). During the dictatorship of
General Augusto Pinochet he underwent imprisonment, exile and banishment for opposing the neoliberal
economic model and the concomitant anti-trade union policies imposed by the military government. Dur-
ing that painful chapter of Chilean trade unionism, the ILO was always felt to be close at hand, says Bus-
tos, who today vividly recalls the support given and the initiatives taken by top-level ILO representatives
to end military persecution against him and other trade union leaders and workers in general. His begin-
nings were not easy. At 11 years of age he was a farm-hand, after which he worked in a textile factory in
Santiago, where he took his first steps as a trade union leader. This is why the subject of child labour evokes
a strong and determined reaction from him. He is deeply convinced that much harm is currently being
done to children by incorporating them into the labour force instead of allowing them to complete their
basic education or pursue higher studies so as to equip themselves better to meet the challenges of a highly
demanding job market. Today, this former trade union leader is beginning a new phase in his life, this time
in the world of politics, having been elected deputy and sworn in as a Member of Parliament for the next

four years.

L.E.: The difficult years of repression and
struggle to restore democracy to Chile are now
over. In retrospect, how did you perceive the role of
the ILO? Did it inspire your confidence? Do you
think that its initiatives helped in your case and,
more generally, in the evolution towards freedom of
association?

M.B.: | believe that we the workers of Chile
were helped by the role played by the ILO dur-
ing the military dictatorship. We were fortu-
nate in terms of the ILO representatives who
associated themselves with us at very difficult
times and considering that it was a tripartite
organization that was at odds with the govern-
ment of the day. The ILO representative was
even expelled from Chile on one occasion.

But | would like to make a personal com-
ment: the ILO rendered us an enormous ser-
vice in that it kept our cause alive in the
international arena. | would like to recall, if |
may, the case of José Aguiriano (God rest his
soul), a Spaniard and a top-level ILO official.
While | was in exile, for example, it once
occurred to him to say to me: “I would like

you to come and have breakfast with me”. |
went from Italy to Geneva and when we were
together he said to me: “I’'m going to meet
Guillermo Arthur (the then Minister of Labour
in the military government) and | would like
us to call on him together to explain to him in
your presence just how much the ILO regrets
your expulsion from the country and urge
them to reconsider their policies.” Naturally |
went along, as | did not wish to miss such an
opportunity. That is but one instance of the
many things that the ILO has done for us, in
the same way that it enabled us, for instance, to
train more than 4,500 workers under ILO pro-
grammes, with ILO resources.

This is another reason why | consider the
ILO as an organization of paramount impor-
tance, in addition to the fact that it is the only
tripartite body dedicated to the trade union
movement and the world of work internation-
ally, and given the role it plays in the Third
World and wherever there are worker organi-
zation problems, despite its difficulties of mod-
ernization and keeping in step with the times
and the complex issues with which it must
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grapple. Mention of an international body
associated with freedom of association and the
right of workers to organize necessarily brings
the ILO to mind. And it is a unique institution.
This is why we must care for it, help it to
develop and grow stronger every day, as it is
the only high-level champion of the interests of
the world’s working classes.

L.E.: Does any special moment stand out in
your mind concerning the role of the ILO?

M.B.: There was first of all the initiative |
already mentioned, in which we personally
approached the Minister of Labour who was
representing the Chilean dictatorship at the
ILO Conference. That was highly significant. |
have never known whether it had anything to
do with my return to Chile, but the move had
been made. Representations were always being
carried out by the ILO concerning the repres-
sion we were facing. At every annual meeting,
delegates on the Credentials Committee intro-
duced an agenda item on the legitimacy of the
Chilean delegation, which was then discussed.
As a tripartite organization, the ILO could not
take sides, but in the case of Chile, we were
favoured by the existence of agreements to act
and denounce Chile’s dictatorship. These are
some very special instances of ILO initiatives
with respect to Chile. No doubt it must have
felt pressured at times by one or the other
group — governments or employers — and cer-
tainly at all times by the Chilean dictatorship,
which was constantly complaining about the
role being played by the ILO in support of the
struggle of the Chilean trade union movement.
Complaints were always being made about the
role of ILO representatives in Chile, above all
because they would attend the activities we
organized. The military dictatorship would for-
bid them to attend as it considered our organi-
zations to be illegal. But even so they always
came. They crossed police lines to be with us
and bring us words of encouragement. To my
mind therefore, and | repeat, the ILO and the
International Confederation of Free Trade
Unions (ICFTU) played the most important
role in lending political and moral as well as
international support to our struggle.

L.E.: To use a farming metaphor, could it be said
that the Chilean labour movement is now reaping
what was sown by the ILO during the dictatorship?

M.B.: | have to say with the greatest regret
that my impression is that we have recently
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lost the capacity to utilize all those people who
were trained with ILO support. If you went
from Arica to Punta Arenas you would come
across workers in the smallest, most remote
province who would tell you that they have
participated in ILO training courses organized
for CUT or for the former National Trade
Union Confederation. And if you were to ask
what they were now doing, they would say:
“Nothing”. This is why, with all the problems
of trade union leadership that we are facing,
we are unfortunately losing a sizeable pool of
trade union activists who were trained over
the past 12 years.

But the fault is ours and not that of the ILO.
The Organization is always with us. It is
always willing and it supports us. It is true that
at present we are implementing no major ILO
programmes or projects. There are just a few
small ones, but the fault is ours, as the ILO is
always ready to help us.

L.E.: This year marks the 50th anniversary of
Convention No. 87. Do you think it is still relevant
in a globalized world where production structures
are undergoing radical transformation?

M.B.: There are many who are keen on
eliminating it on the ground that it is incom-
patible with modernization in the world. |
would like to repeat, however, that it is always
possible to discuss ways in which countries
can better implement the Conventions safe-
guarding freedom of association and collective
bargaining, but they most certainly cannot be
considered as having lost their validity.

Freedom of association and the encourage-
ment of workers’ organizations do not lose
validity in the face of current and future
changes. Quite the contrary, the ongoing world
economic changes are marked by such greed
that mechanisms should exist to keep things in
check, for the process is advancing in a truly
cruel fashion, sacrificing workers, young
people, women and children to the interests
of market dynamics and being driven by con-
siderations of economic performance and
profit alone. | say again, these Conventions are
fully valid and should therefore be supported
and improved.

L.E.: The ILO has set itself another task, a
worldwide mobilization against child labour and
the exploitation of minors. When that mobilization
is over it hopes to establish a new Convention to
avoid the abuse of children, including sexual abuse.
Would you like to comment on this topic?



M.B.: The ILO has waged major battles. It
took up the cause of women’s rights and has
managed to give legitimacy to the struggle of
women the world over for their labour rights.
It has not been easy, but | believe that we have
made major advances thanks to the ILO and
other United Nations agencies. The ILO has
now thrown its weight behind the campaign
against child labour. | hope that we will be
receptive to this worldwide message at the
meeting to be held in Geneva in an attempt to
find a solution that will end or at least help to
reduce the unspeakable injustice of destroying
the future of children and young people both
morally and materially.

L.E.: Do you therefore agree that child labour
causes twofold damage in that the child or young
person is exploited and their future as adults is
blighted?

M.B.: It is destroying children between 12
and 14 years of age. They have less opportu-
nity to study and are therefore being left
behind in the present-day society, which is
much more demanding. Furthermore, there is
the matter of the type of work into which chil-
dren are being drawn, such as commercial sex
work, as many governments around the world
look the other way. We must therefore show
ourselves to be capable of saving our young
people and | believe that the ILO should make
this one of its campaigns.

I am a firm believer that children should
not work, but should go to school.

L.E.: Would you like to use our columns to send
message to trade unionists in ILO member States,
against the background of your experience of strug-
gle for democracy and your dealings with the ILO?

M.B: | should like first of all to greet all my
friends and colleagues at the ILO, first and fore-
most the Workers’ group, the Bureau for Work-
ers’ Activities, but also the three groups as a
whole. | thank them as well for the considerable
solidarity they have shown towards me as a
leader and towards the people and workers of
Chile. I also believe that it is most important for
us to remain vigilant within the ILO and to con-
tinue to work within it as the only forum we
have that promotes and is always mindful of
the social component and the only one in which
society is represented on a tripartite basis: by
workers, employers and governments.

Another aspect of my message would be
that we should help to sensitize the govern-
ments concerned as to the need to keep their
guotas up to date, as this has major implica-
tions for the further development of the ILO.
We should be able to give a higher profile to
the work of the ILO in the world so that people
may be better acquainted with what it does
and, in the cases of the more problem-ridden
countries, to be better placed to provide even
more solidarity and encouragement through
physical outreach by the ILO. My experience
shows that when the ILO arrives in a country
under dictatorship and repression, the result-
ing sense of support is tremendous. This may
be due to its image or to some other factor, but
when in the Chile of 1984 or 1985 you were
told that you had had a telephone call from an
ILO representative visiting the country, you
felt protected. Perhaps there is no real protec-
tion, but as it is the world organization of
workers, one feels encouraged to press on.

This is why | believe that the ILO should
never lose its role as a giver of solidarity, the
more so in those instances where this is really
needed, for much remains to be done in many
places to achieve full respect for freedom of
association and workers’ rights.
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Costa Rica

In the early 1980s, as a response to the
aggravation of the economic crisis in all its
aspects in a number of countries of Central
America (in particular Costa Rica, Guatemala
and Honduras), and the action of the trade
union movement, some measures were taken
to undermine the trade union influence and to
develop the “solidarist associations™ of work-
ers. These associations, very close to the employ-
ers, were allegedly created to take the place of
trade unions.

The case of Costa Rica (No. 1483), dealt
with by the supervisory bodies of the ILO, may
well serve as an example of the development,
functioning and consequences of the existence
of such associations.

On 21 December 1988 the International
Confederation of Free Trade Unions (ICFTU)
filed a complaint with the ILO concerning the
violation of trade union rights in Costa Rica.
The complaint was examined by the Commit-
tee on Freedom of Association at its successive
meetings in May 1990, November 1990 and
May 1991 and then drew the case to the atten-
tion of the Committee of Experts on the Appli-
cation of Conventions and Recommendations.

The ICFTU pointed out that the Act (No.
6970 of 7 November 1984) on solidarist associ-
ations institutionalized a series of anti-union
practices which were contrary to ILO Conven-
tions Nos. 87 (Freedom of Association and Pro-
tection of the Right to Organise) and 98 (Right
to Organise and Collective Bargaining). The
Act defined solidarist associations as “bodies
of indeterminate duration which have their
own legal personality, and which to achieve
their purposes, may acquire goods of all kinds,
conclude any type of contract and undertake
legal operations of any sort aimed at improv-
ing their members’ social and economic condi-
tions so as to raise their standard of living and
enhance their dignity. To this effect they may
undertake savings, credit and investment
operations and any other financially viable
operations.”

In its Digest of decisions and principles
(para. 773) the Committee on Freedom of Asso-

ciation defined solidarist associations as “asso-
ciations of workers which are set up depen-
dent on a financial contribution from the
relevant employer and which are financed in
accordance with the principles of mutual ben-
efit societies by both workers and employers
for economic and social purposes of material
welfare (savings, credit, investment, housing
and educational programmes, etc.) and of
unity and cooperation between workers and
employers”.

Thus, this type of association, by nature of
its structure and functions, fails to respect the
principle of independent organizations of
workers as provided by ILO conventions. They
have often been used to prevent the develop-
ment and functioning of genuine workers’
organizations, whether trade unions or co-
operatives, and they have in fact weakened the
trade union movement and destroyed a large
number of trade union organizations, in par-
ticular when they have assumed collective bar-
gaining functions.

Since the passing of the above Act, a
marked deterioration was noted in terms of
trade union rights, along with an increase in
anti-union practices (e.g. a solidarist associa-
tion may be set up with a minimum of 12 per-
sons, a trade union organization with 20). The
solidarist associations became a means of
manipulation by social sectors outside the
working class, with social and ideological con-
trol exercised by the employers.

During the decade 1980-90 the solidarist
associations succeeded in taking the place of
the unions in the industrial sector and on
banana plantations. The persecution of trade
unions and the development of solidarist asso-
ciations in the private sector resulted, inter
alia, in a considerable decline in collective bar-
gaining.

At this stage an ICFTU delegation went to
Costa Rica to meet its affiliates and various
Costa Rican authorities. They mainly dis-
cussed the threat represented by solidarist
associations and the use of them for anti-union
practices.
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The Government stated, however, that the
right to organize was laid down in the national
Constitution, which enabled both employers
and workers to organize freely. It also added
that the decline the trade union movement had
been suffering, as opposed to the rise of the
solidarist movement, was caused in many
cases by internal factors which were beyond
the competence of the Government.

In this connection, it might be useful to
recall that the factors which had promoted the
internal development of solidarism were, first
of all, the creation of an economic basis
through the administration of termination
grant funds paid by the employer, and, sec-
ondly, the lucrative use of it, in accordance
with the Act on solidarist associations. The
Government also provided economic support
in the form of donations from various institu-
tional sources.

At the 6th Solidarist Congress (held in 1990)
the President of Costa Rica announced the
Government’s intention of amending Act No.
6970 (see above) so that the solidarist associa-
tions might be represented on state bodies, e.g.
the Social Welfare Fund of Costa Rica, the
National Apprenticeship Institute, etc.

The Committee on Freedom of Association
requested the Government to supply precise
information on the specific cases of anti-union
discrimination and pressure on workers to join
solidarist associations referred to by the ICFTU,
as well as to indicate the scope of the legal pro-
tection available to workers and union leaders
who were affected by such action, the existence
of financial support by employers to the soli-
darist associations, and the amount of financial
assistance by the Government.

In November 1990 the Committee on Free-
dom of Association expressed serious concern
with regard to the weakening of the trade
union movement in Costa Rica and the consid-
erable decline in the number of trade union
organizations, a development which appeared
to be connected with that of solidarist associa-
tions. It asked the Government to take neces-
sary measures to remedy the situation. Finally,
it recommended to the Governing Body of the
ILO to invite the Government to accept a direct
contact mission by the ILO for the purpose of
examining the allegations in full knowledge of
the facts. The Governing Body approved this
recommendation, and the Government accepted
the mission.

The ILO direct contact mission took place in
April 1991. The Government showed a spirit of
cooperation and did their utmost to ensure the
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smooth running of the mission. Nevertheless,
the Government declared that the ICFTU’s
allegations were not true and requested the
closing of the procedure. It indicated that the
solidarist associations are not the only ones to
administer or participate in the management of
the termination funds and that there was no
factual or legal monopoly in favour of the soli-
darist movement in this area, or any discrim-
ination against the trade union movement.
Finally, the Government declared that it was
still willing and had in fact decided to amend
legislation in order to revise the standards on
the activities of solidarism, thus guaranteeing
that the scope of union action would not be
subject to discrimination. As a first step, the
draft legislation being elaborated by the Min-
istry of Labour at the time would serve consid-
erably to impose the fines for violations of the
Labour Code and establish a new system.

The Committee on Freedom of Association
identified three basic issues:

= the alleged interference of solidarist associ-
ations in union activities including, in par-
ticular, collective bargaining through the
signing of “direct settlement”, to which
they were entitled;

= the alleged existence of dismissals, or other
prejudicial acts based on trade union rea-
sons or favouring membership of solidarist
associations and inadequate legal protec-
tion against this type of act;

= the alleged unequal treatment between sol-
idarist associations and unions as reflected
in the legislation.

The Committee also observed that the inter-
ference of solidarist associations in trade union
activities, including collective bargaining,
through direct settlements signed between an
employer and a group of non-unionized work-
ers even when a union existed in the undertak-
ing, did not promote collective bargaining as
laid down in ILO Convention No. 98.

In its recommendations formulated in May
1991, the Committee noted the Government’s
willingness to introduce legislation to ensure
the real separation of functions between
unions and solidarist associations and to adopt
effective trade union immunity and other mea-
sures that would both guarantee adequate pro-
tection against anti-union discrimination and
ensure that solidarist associations did not get
involved in trade union activities. At the same
time the Committee on Freedom of Association
referred the case to the Committee of Experts









L.E.: Can you, with your experience, remember
any special moment with regard to ILO interven-
tion in the area?

G.B.: In this region, the ILO has played an
important role in supporting the social actors
and the trade union movement in particular. |
have already mentioned the concept of soli-
darism, for example. Considerable progress has
also taken place in regard to freedom of associ-
ation when the trade union movement acted
jointly with the trade union movement of coun-
tries outside the area. In particular, when exist-
ing mechanisms were used in countries where
our countries have access to markets, as with
the Generalized System of Preferences (GSP) in
the United States, whose mechanisms acted in
coordination with AFL-CIO some years ago in
respect of various countries in the area.

We believe that the ILO has played, and can
play, a very important role, helping and advis-
ing in the task of aligning national legislation
with international standards. This is a matter
of trust and respect by governments and the
business sector regarding the validity and
application of international conventions.

L.E.: This year marks the 50th anniversary of
Convention No. 87. Do you think this instrument
is still applicable in a world characterized by glo-
balization and fundamental changes in productive
structures?

G.B.: Convention No. 87 definitively protects
workers’ right to organize themselves; it has
been — and still is — a great triumph of democ-
racy. Nevertheless, it appears that it is not
enough as a general statement; unless it is par-
alleled by the possibility of imposing trading
sanctions on anyone who does not comply with
its provisions, the Convention remains a dead
letter. In fact, this has been happening in our
countries. That is why we are speaking emphat-
ically about social clauses, a subject which was

discussed at the last International Labour Con-
ference and, as you know, caused a very violent
reaction from most countries, particularly those
in Latin America. That opposition is very signifi-
cant and should be discussed, since it would be
interesting to see whether those who are now
saying that everything should be discussed in
the ILO, although they have held it in scant
respect hitherto, are ready to accept a sanction
when the ILO makes a decision on the matter.
From what was said, it seems that the relevance
of freedom of association and its relationship
with international trade are going to be major
topics in forthcoming years.

L.E.: On the basis of your experience as a work-
ers’leader and fighter for trade union freedom, and
your contacts with the ILO, do you wish to send a
message through this publication to trade unionists
in ILO member States?

G.B.: In my opinion, all trade union mem-
bers and other constituents should fight to
strengthen the ILO and to ensure that its reso-
lutions and conventions have binding force or,
at least, are respected and taken very seriously
into consideration; in addition to this, it might
also be said that it is necessary to revise some
international standards which are not in keep-
ing with present circumstances. New conven-
tions should be sought regarding, for example,
atypical work, subcontracting, labour associa-
tions, etc., taking into consideration that there
is a new environment which forces us to for-
mulate new conventions for the protection of
labour rights. We must be sufficiently lucid to
find what is really essential and important; and
for this, a very broad discussion must be initi-
ated. All this must be done without forgetting
the need to respect existing Conventions and
the fundamental standards and rights on free-
dom of association, which constitute a historic
conquest of the utmost importance and a field
in which much remains to be done.
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Cote d’lvoire

The single trade union confederation sys-
tem imposed by the political authorities in the
vast majority of African countries had led in
the course of time to weaker industrial rela-
tions and situations of injustice with regard to
large numbers of workers. The events in recent
years in Cote d’lvoire underpin the necessity
of a judicious application of the international
labour Conventions to guarantee social justice
and industrial peace.

On 22 February and 17 July 1991, the World
Confederation of Labour (WCL) filed com-
plaints of violation of Convention No. 87
against the Government of Cote d’lvoire. It
alleged that the Government was holding up
the recognition of a new trade union federation
named Dignité and had engaged in various
measures of intimidation and anti-union dis-
crimination against its officials. On that occa-
sion, the WCL recalled that the need to create a
new trade union organization capable of
ensuring efficiently the protection of their
occupational, social and economic interests
was felt by a number of workers. This growing
awareness was at the root of the Dignité Fed-
eration which, several months after having
deposited its by-laws at the competent author-
ities, was still waiting for official recognition:
in accordance with the legislation in force, this
recognition should have taken effect after a
three months’ time-limit. However, there have
been no further developments. According to
the WCL, this delay was an obvious attempt to
restrict the development and activities of the
Dignité Federation.

The WClLalso stated that the foundation of
the Dignité Federation had given rise to acts of
intimidation and arbitrary measures against its
founders and members. These obstructions
prevented them from fulfilling their functions
and benefiting fully from their trade union
rights for the protection of the workers’ inter-
ests. As a consequence, the WCLtook the view
that freedom of association and protection of
the right to organize were not respected. It
reminded of the fact that Cote d’Ivoire had rat-
ified Convention No. 87 on 21 November 1960.

Furthermore, the WCL denounced the
arrest of trade unionists following a mass
demonstration triggered off on 2 August 1990
in protest against the austerity policy of the
Government, which resulted in sizeable cuts in
wages and staff in the public service. It stated
that during this demonstration, 29 members of
the Dignité Federation were arrested and
detained for 12 days. Moreover, the salaries of
three teachers affiliated to the Dignité Federa-
tion were suspended, and they received a letter
telling them that they were to be posted — in the
middle of the school year — to outlying areas in
the country. One of them was summoned to
appear before the administration of his school
and was told that his salary would be restored
if he resigned from the Dignité Federation. In
the opinion of the WCL, such an attitude on the
part of the Government and administrative
authorities was contrary to Conventions Nos.
87 and 98. Consequently, it requested that:

= the Dignité Federation be officially recog-
nized and that the authorities do not
hamper either its running or activities, in
accordance with ILO Conventions Nos. 87
and 98;

« the decision to send the three teachers to
the interior of the country annulled;

= the arrears in salary paid.

Following upon this complaint, the Com-
mittee on Freedom of Association invited the
Government to respect the principle whereby
workers should in practice be able to form and
join organizations of their choosing in full free-
dom. The Committee also invited it to ensure
that no measures be taken against workers
wishing to set up workers’ organizations. It
requested the Government to state the precise
reasons for the arrest and 12-day detention
of 29 trade union activists belonging to the
Dignité Federation. Lastly, the Committee
requested the Government to state the reasons
for the transfer of three teachers to the interior
of the country.

By a new letter, dated 20 February 1991, the
WCLexplained to the Committee on Freedom
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of Association that the Government of Cote
d’lvoire had decided unilaterally, on 15 March
1990, to reduce public-sector remuneration by
15 to 40 per cent and to deduct a 10 per cent
“solidarity” contribution from wages in the
private sector. It explained, further, that on 26
March 1992, during a peaceful protest demon-
stration against the drop in public-service
remuneration, research workers and teachers
belonging to the National Union for Research
and Higher Education (SYNARES) were
arrested. A 48-hour warning strike was called
at the same time by the doctors, who left a
skeleton service. On 27 March, the Govern-
ment responded by ordering the striking doc-
tors back to work. It questioned and arrested a
number of them, including the General Secre-
tary of the Union of Teachers in Higher Edu-
cation. Moreover, on the following day several
more people were arrested when demonstrat-
ing to secure the release of the trade union
officials.

Faced with these new flagrant violations,
perpetrated in spite of the recommendations of
the Committee on Freedom of Association to
the Government of Cote d’lvoire, Mr Peirens
and Mr Pinzén, workers’ delegates from Bel-
gium and Guatemala respectively at the Inter-
national Labour Conference, filed on 12 and
18 June 1992 a complaint in compliance with
article 26 of the ILO Constitution to explain that
after the above-mentioned delaying tactics, the
Minister of the Interior, had made it known that
he was prepared to issue a registration docu-
ment to the Dignité Federation. Despite this
promise, however, they went on to explain, the
General Secretary of the Dignité Federation had
been refused this document, prior to his depar-
ture for the International Labour Conference,
without any explanation. They also stated that
the employers had demanded official recogni-
tion of the Dignité Federation before authoriz-
ing it to take part in social elections and to
receive its members’ trade union dues; that cer-
tain authorities had threatened to take repres-
sive measures if the Dignité Federation acted
without “authorisation” (for example, by orga-
nizing trade union meetings); that the arbitrary
arrests and imprisonment on account of trade
union activities were continuing; that a circular
from the Ministry of Foreign Affairs, sent to all
the diplomatic missions, stipulated that any
request for project financing submitted to them
by the various groups and associations, includ-
ing trade unions and political parties, was first
to be approved by the local administrative
authorities.
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Moreover, as regards the arrest and deten-
tion of 29 Dignité Federation activists on 2
April 1990, the Government just replied that
the facts had to be verified and that the com-
plainant confederation should supply further
information.

Noting that the complainants had already
described the circumstances in which the
arrests took place, the Committee on Freedom
of Association at its session in November 1992
once again requested the Government to
inform it of the exact reasons for the arrests
and detention of trade union officials.

At the same session in November 1992, the
Committee noted with interest that the Dignité
Federation had been officially recognized,
while deploring the particularly long delays
that had been necessary before the receipt for
the depositing of the by-laws was issued. It
stressed that the legal formalities for setting up
a trade union should not be applied in such a
way that the formation of trade union organi-
zations was delayed or prevented. Consider-
ing that any delay caused by the authorities in
registering a trade union constituted an
infringement of Article 2 of Convention No. 87,
it expressed the hope that in future the Gov-
ernment would endeavour to guarantee full
respect for the said article, according to which
all workers, without distinction whatsoever,
had the right to establish and join organiza-
tions of their own choosing without previous
authorization.

It once again invited the Government to
state the precise reasons for the transfer to the
interior of the country of the three teachers
mentioned in the complaint as well as the rea-
sons for their suspension and why one of them
had his salary stopped.

Furthermore, the Committee requested the
Government to undertake an inquiry with a
view to determining the real reasons for the
dismissals of trade union leaders and officials
and, if the inquiry revealed that these reasons
had been of an anti-union nature, to take the
necessary measures to have the people con-
cerned reinstated in their jobs. It requested the
Government to take the necessary measures to
establish whether the Dignité Federation at the
local level of its first-level affiliated trade
unions, was in fact the subject of acts of inter-
ference and of threats by the authorities and, if
S0, to take the necessary measures to put an end
to such acts and to prevent their recurrence.

As regards the elections of employees’ dele-
gates, the Committee considered that the Gov-
ernment should ensure that all recognized



trade union organizations, including the Dig-
nité Federation, be able to present candidates in
all enterprises where there is a first-level trade
union; this should apply from the first ballot.

As regards the collection of trade union
dues, the Committee considered that the Gov-
ernment and the social partners should exam-
ine what consequences were to be drawn from
the new situation of trade union plurality pre-
vailing in the country, so that the various trade
unions be dealt with on an equal basis.

As regards the allegations of acts of inter-
ference by employers in trade union activities,
the Committee recalled the terms of Article 2 of
Convention No. 98, according to which work-
ers’ and employers’ organizations shall enjoy
adequate protection against any acts of inter-
ference from each other.

As regards the circular from the Ministry of
Foreign Affairs aimed at exercising control
over the financial management of the trade
unions, the Committee requested the Govern-
ment to clarify the contents of the circular in
question so as to guarantee that trade unions
had the right to organize their administration
in full freedom in accordance with Article 3 of
Convention No. 87.

Furthermore, in 1993 and early in 1994, the
WCL notified the Committee on Freedom of
Association of exceptionally serious events at
the INDEFOR plants in lhro Lamé during
which the army had expelled the workers and
their families from their houses - in full rainy
season. This event had preceded a wave of dis-
missals of these same workers. The WCL also
denounced the deliberate exclusion of the Dig-
nité Federation members from a census with a
view to the social elections at the Free Ports of
Abidjan.

In view of the fact that the complaint in
question had been filed in compliance with
Article 26 of the ILO Constitution, the Com-
mittee had already deemed it most desirable,
considering the importance and gravity of the
case, that a representative of the Director-Gen-
eral should undertake a direct-contacts mis-
sion and report to the Committee. By letter
dated 19 May 1994, the Government of Cote
d’lIvoire had indicated that it was willing to
receive such a mission.

Appointed by the ILO Director-General, Mr
Keba Mbaye, former Vice-President of the
International Court of Justice, first honorary
President of the Supreme Court of Senegal and
member of the Committee of Experts on the
Application of Conventions and Recommen-
dations, accompanied by the Deputy Chief of

the ILO Freedom of Association Branch and
the Technical Adviser on International Labour
Standards, went to Cote d’lvoire from 24 Sep-
tember to 1 October 1994.

During its stay, the mission met several per-
sonalities, in particular the Minister of Employ-
ment and the Public Service, the Minister of the
Interior and senior officials of the Ministries of
Employment and the Public Service, of Justice
and of Foreign Affairs. It also met delegations
of various workers’ and employers’ organiza-
tions such as the General Union of Workers of
Cote d’lvoire (UGTCI), the Dignité Federation,
the Federation of Independent Trade Unions of
Céte d’Ivoire (FESACI) and the National Coun-
cil of Employers of Cote d’lvoire (CNPI). The
Dignité Federation officials were present when
the mission visited the management of the Blo-
horn enterprise (Unilever) in Abidjan, the
research plant of Oil-Producing Plants of the
Forest Institutes (IDEFOR) at lhro Lamé, and
the management of the Free Ports of Abidjan.
The mission thus visited the various enterprises
where there had been problems with the recog-
nition of the first-level unions affiliated to the
Dignité Federation, with the holding of trade
union elections or with job losses following
strike action.

The following are extracts from the mis-
sion’s declaration on its findings:

1. The Dignité Federation has legal person-
ality.

2. First-level unions can establish themselves
simply by depositing their by-laws and
the list of their officials at the competent
authorities. A receipt of this deposit is
issued. All doubts are dispelled as regards
the rules applicable to the establishment of
trade unions.

3. There were no trade union officials — on
that day and according to the Minister of
the Interior — who were detained for activ-
ities linked to the protection of workers’
interests. The Minister requested the trade
union representatives there present to
bring to his attention any cases that might
come to their attention.

4. Concerning sanctions which had been
allegedly taken against trade union offi-
cials, the Government brought out the text
of an Act of 30 July 1992 respecting
amnesty. Under the terms of that Act, the
nine members of SYNARES trade union
(named in a complaint with the ILO) have
benefited from the amnesty and returned
to their jobs. Their salaries have been paid.
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The employees of IDEFOR at Ihro Lamé
who had lost their jobs following strike
action on 11 May 1993 would be reinstated
following negotiations.

The Minister of the Interior assured the
mission that Cote d’lvoire, following the
period of return to multipartism and trade
union plurality, has decided to apply Céte
d’lvoire laws and international Conven-
tions which it freely ratified, to increas-
ingly ensure the protection of trade union
rights to all occupational organizations
and their members without any discrimi-
nation whatsoever.

He pointed out that concrete measures
were being taken so that trade union dues
would be limited to organizations chosen
by the workers.

As regards the circular from the Ministry
of Foreign Affairs dated 18 May 1992,
(already mentioned), the Minister of the
Interior declared that it did not apply to
the assistance that Cote d’lvoire trade
unions could receive from an international
organization of workers to which they
were affiliated.

Now, obstacles to the freedom of first-level
unions of the Dignité Federation to pre-
sent candidates for election as trade union
representatives no longer exist, and this is
the case from the first balloting.

Meetings and trade union demonstrations
can be freely held according to the Minis-

ter of the Interior. Meetings in workplaces
are subject to progress made at work.
Moreover, they are free. The same is true
of peaceful demonstrations of a trade
union nature.

As regards the problems worrying the
dockers, the Committee on Freedom of Asso-
ciation at its meeting in November 1994
invited the Government to take all necessary
measures to ensure that the dockers would not
be dismissed or excluded from the census on
account of their trade union affiliation or their
participation in trade union activities.

At its session in March 1998, the Committee
on Freedom of Association once again re-
guested the Government to take all possible
steps so that social elections would be held as
soon as possible at the Free Ports of Abidjan
and to ensure that the first-level unions affili-
ated to the Dignité Federation could take part
in them. It once again requested the Govern-
ment to keep it informed of the election results.
Furthermore, it insisted on the Government
taking all necessary measures to ensure that
the Ihro Lamé workers would be reinstated if
this were their wish.

It is quite obvious that the interventions of
the ILO, following on the requests from the
World Confederation of Labour, have been
strongly conducive to the establishment of
healthier industrial relations in Cote d’lvoire
and to a more democratic social life in that
country.



Convention No. 87 would be the foundation
of democracy if it were scrupulously respected
by our States ...

L.E.: The ILO’s standard-setting procedure and
supervisory machinery are largely inspired by the
principle of moral suasion, but in practical terms
this principle is grounded in a number of clearly
defined options of legal recourse which are available
to workers in all the member States of the ILO.
Were you aware of the ILO’s complaints procedure
at the time complaints were first lodged in 1991
concerning your organization?

B.M.G.: We were fully aware of the ILO’s
complaints procedure. We had received the
information on this ILO procedure from our
international confederation, the World Confed-
eration of Labour. Besides, we had already got
an idea of the procedure in question when we
had our training at the ILO offices.

L.E.: Would you recall the immediate events
which led up to the moment when your organiza-
tion lodged its complaint?

B.M.G.: We had noted several infringe-
ments of Convention No. 87, yet ratified
already in 1960 by the Cote d’lvoire Govern-
ment. First, the Dignité Federation required a
government authorization to work on the
national territory, instead of a receipt of depo-
sition issued by the competent administration.

Second, all first-level trade unions affiliated
to the Dignité Federation required each an
authorization to work in their branches. They
were prohibited from taking part in the social
elections in the enterprises, from paying freely
dues to the organizations of their own choos-
ing. The direct debiting of dues was unilateral.
Our activists were subjected to anti-union
reprisals (arrests, arbitrary transfers to remote
areas, improper dismissals, etc.). This was par-
ticularly true in large enterprises such as Cos-
mivoire, Abidjan Catering, Blohorn, Soat, Scaf,
Adib Kalout, Free Ports of Abidjan, etc.

Basile Mahan Gahé
Secretary General
Dignité

Cote d’lvoire

Moreover, public-sector teachers found the
entirety of their salaries suspended on account
of their belonging to the Dignité Federation.

L.E.: Was the ILO’s influence on the outcome of
your case direct or indirect?

B.M.G.: The ILO exerted a very consider-
able influence. Thanks to the ILO, we obtained
in Cote d’lvoire:
= the recognition of the Dignité Federation

and the cancellation of the assent without

which no trade union could possibly
undertake its activities;

= the participation of all trade unions in the
social elections in all enterprises from the
first balloting;

= the financing of projects by social partners
without the authorization of the govern-
ment;

= the participation of the Dignité Federation
in tripartite meetings.

Nevertheless, the Ihro Lamé workers have
not yet been reinstated. And the Government
continues to deliver false reports on this. Our
five brothers, members of the SYLIDOPACI
Executive Committee, are not yet in possession
of the cards giving them access to the Free
Ports of Abidjan where the elections have not
been organized so far.

The cases of the Nelci, Scaf, Soat, Abidjan
Catering, Blohorn and Cosmivoire enterprises,
indicated in Complaint No. 1594, have fallen
into oblivion. The Cote d’lvoire Government
refuses to enter into negotiations on these
cases. And they do so despite the repeated let-
ters of invitations we are sending them.

The Government does not keep its promises
to respect ILO Convention No. 87. Itis turning
a blind eye to the compulsory direct deduc-
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tions of trade union dues from activists of the
Dignité Federation.

Since the previous May Day festivities, all
public demonstrations of the Dignité Federa-
tion have been either banned or violently
repressed. On 4 February 1998, the riot police
attacked our activists at the head office of our
organization. They went so far as to smash the
doors and windows.

L.E.: In retrospect, would you try to make an
appraisal of the extent to which the ILO’s interven-
tion was decisive in the outcome of your organiza-
tion’s case?

B.M.G.: Thanks to the ILO’s intervention,
quite a lot of our activists are still alive today.
The Government is now led to infringe Con-
vention No. 87 with more subtlety when it
turns a blind eye to various abuses by the
employers, when it seeks the opinion of labour
inspectors before dismissing workers’ dele-
gates who are activists of the Dignité Federa-
tions, when it runs down our organization in
the official media. “Joining Dignité is accepting
to be slaughtered”. Those were the words of
the Prime Minister on 1 May 1997.

The Government is dragging out the nego-
tiations about the files introduced by Dignité in
order to suffocate the development of our
organization.

L.E.: What, in your opinion, are the strengths
and weaknesses of the ILO’s supervisory system?

B.M.G.: In our opinion, the ILO’s supervi-
sory system has the following strengths:

1. The obligation for the States to report on
the Conventions ratified in consultation
with the trade unions, which makes it pos-
sible to see whether the commitments are
honoured.

2. The Committee of Experts and the Confer-
ence Committee on the Application of Stan-
dards of the Conference. The workers are
playing a very active part in the Conference
Committee.

3. The various complaints procedures and,
through them, the direct-contacts missions.

The weaknesses of the supervisory system
are as follows:

= the slowness of the intervention procedure
harms considerably the workers and their
organizations;

36

= in many cases some ILO officials seem to
fear that these supervisory actions are inter-
preted by the governments as an interfer-
ence in their internal affairs. Whereas they
are mere matters of supervising the appli-
cation of the Conventions ratified by the
country involved. Many governments are
gambling on this fear of interference by
talking about their sovereignty. The non-
existence of coercive measures has a strong
effect on the lack of efficiency of the ILO’s
supervisory system.

L.E.: Would you care to add any other com-
ments concerning the principle of freedom of asso-
ciation and the ILO’s role?

B.M.G.: We think that Convention No. 87 is
complete. It would be the foundation of democ-
racy if it were scrupulously respected by our
States. The ILO — which is not a police force —
cannot really monitor the application of this
Convention without the trade union reports.

Unfortunately, in many cases the ILO is in
possession of contradictory government and
trade union reports. This makes its procedure
very long. The slowness of this procedure
harms the workers and their organizations
considerably.

In fact, our governments respect only spon-
sors. If the ILO, indeed the oldest of the UN
organizations, could give its opinion on the
World Bank, the International Monetary Fund
and the developed countries allocating loans,
subsidies or even donations to our States, the
latter would respect and apply the Conven-
tions they ratified.

L.E.: Do you wish to use our columns to convey
a message to your fellow trade unionists in ILO
member States, drawing on your own experience
with the ILO?

B.M.G.: We want all trade union confedera-
tions to support massively the ILO’s action in
order to see to it that it is the most important
United Nations organization and that it is not
replaced one day by some institution. If we are
alive today, this is essentially thanks to the ILO.
If the workers in our country have one day a
subsistence income and some amount of free-
dom, it will be essentially thanks to the ILO.
Otherwise the governments and employers will
not hesitate to establish slavery in our States.

In this struggle we are counting on the
solidarity of all the workers throughout the
world.



Spain

After the civil war, Franco’s Government
set up an occupational organization system
whose essential principles were enshrined in a
Fuero del Trabajo (Labour Code) promulgated in
March 1938. The Fuero del Trabajo is one of the
fundamental laws of the Spanish State. The
system was based on a “national trade union
community”. All citizens who participated in a
production process as workers or employers
had to join “vertical trade unions” which
grouped together employers and workers
under state control. The law provided that the
vertical union was an instrument at the service
of the State through which its economic policy
would mainly be carried out. The Fuerodel Tra-
bajo was amended in January 1967, but still
affirming that Spaniards, insofar as they par-
ticipate in production, constitute the Trade
Union Organization.

Under the Penal Code, an attempt to set up
occupational associations outside this organ-
ization was an offence. The regulation of col-
lective labour relations was an administrative
exercise. Strikes were prohibited.

Nevertheless, there existed workers’ organ-
izations which were illegal under Spanish leg-
islation and which had been dissolved at the
end of the civil war: the Unién General de Tra-
bajadores (UGT) (General Union of Workers),
the Confederacion Nacional del Trabajo (CNT)
(National Confederation of Labour) and other
organizations and groups which had all been
subjected to repressive measures by the Gov-
ernment. The UGT, set up before 1919, main-
tained its complaint and for many decades
constituted a resistance movement with regard
to the Spanish vertical trade union, with the
support of the international trade union move-
ment, in particular that of the (International
Trade Union Confederation) ICFTU as from
1949. The UGT had substantial influence, par-
ticularly in the Basque provinces and Asturias,
and consistently rejected the principle of the
single trade union system imposed by law. It
also rejected the vertical trade union structure,
claiming the right of workers freely to join their

own organizations and to strike. The UGT pro-
moted the establishment of so-called enterprise
or works councils, formed by a system of direct
election by the workers of the unit concerned,
and which, at specific times and in certain cir-
cumstances, could negotiate with management.

So for many years the UGT was the most
important representative organization of
Spain. In the fifties the UGT had borne witness
to seven of its Confederal Centres retreating
underground further to the assasination, in 1953,
by the police of the Franco regime, of the Presi-
dent of the organization, Mr Tomas Centeno,
which led the UGT to have its Executive
transferred out of Spanish territory.

Among the workers’ organizations on the
edge of the Trade Union Organization, Comi-
siones Obreras (CCOO), (the Workers’ Com-
mittees), had acquired a certain prominence as
of 1956, especially in Madrid, and particularly
in the metallurgy industry. They originated in
more or less isolated groups of workers who,
in certain factories, designated representatives
to raise specific complaints or claims with the
firm’s management. Between 1964 and the
trade union elections in 1966, the CCOO
movement gained a new organizational and
pragmatic dimension. Activities, including
meetings, enjoyed a certain degree of toler-
ance. The CCOO, following a line of action
favourable to “legality”, presented candidates
at the elections, many of whom were elected
and, to some extent, still held trade union
responsibilities. In January 1966, a delegation
from the Madrid metal workers held a meet-
ing with Mr José Solis, National Trade Union
Delegate and Minister/Secretary-General of
the Movement, and claimed the right to strike
and to enjoy freedom of association and
expression, as well as the independence of the
trade unions in regard to the authorities, firms
and the movement. It should be noted that the
period of relative tolerance for the CCOO
movement lasted until the trade union elec-
tions and the referendum on the Organization
of the State Act (Constitution) in 1966.
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The lack of freedom of association and the
repressive measures of the regime stirred up
systematic protest not only in Spain but also at
international level. In connection with some
examples of violation of freedom of association
examined by the Committee on Freedom of
Association which will be discussed later, it
should be mentioned that the impact of the
strikes in 1962-63, along with the subsequent
international campaign against Franco (which
was keenly echoed in the ILO) resulted in
certain endeavours to make changes “from
within” in the official trade union movement.
The Franco regime’s response to the strike
movement was harsh repression with dis-
missals, detentions, torture, trials and sen-
tences. But at the same time, a growing
number of initiatives on the part of the Gov-
ernment seemed to move towards the liberal-
ization, opening up or reform of the regime.

In January 1967, the Organic State Law was
approved with amendments to the 1938 Labour
Code Fuero del Trabajo, requiring the adoption
of new trade union laws. After the adoption of
the Law and the conclusion of the vertical trade
union electoral process, a strong repressive
reaction set in during the spring of 1967. In this
context, it should be mentioned that the ILO
Governing Body, at the invitation of the Spanish
Government (in respect of which the Commit-
tee on Freedom of Association had examined
various representations received from workers’
organizations) decided to set up (in October
1968) a Working Group to examine the labour
and trade union situation in Spain. The Group
also paid a visit to Spain (in March 1969) during
which it held talks with the Spanish authorities,
with representatives of the (official) Trade
Union Organization and with trade unionists
from outside the Organization, particularly
imprisoned persons. Prisoners interviewed at
the prisons in Spain included Mr Marcelino
Camacho and the leading trade unionist from
the metalworkers’ union Mr Ramon Rusial.

During its visit to Spain, the ILO Working
Group was informed repeatedly that there was
an urgent need to adopt new trade union laws
since the existing legislation on the subject had
been out of touch with the real situation for
some time. But — as the National Trade Union
Delegate and Minister/Secretary-General of
the Movement said to the Fourth Plenary
Trade Union Congress (Tarragona, May 1968) —
there was no wish to change the existing trade
union system, only to change the laws.

The Working Group’s report was intended
to form the basis for a broad and free debate on
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the future of the labour and trade union situ-
ation in Spain, in which all concerned could
participate freely. The ILO Governing Body dis-
cussed the report at its November 1969 Session.
The Worker members indicated that labour and
trade unions could develop in a stable and sat-
isfactory manner only in a normal situation of
legality ensuring full exercise of rights and
guarantees. They deplored the fact that the
Government’s trade union bill was not based
on the Working Group’s suggestions and rec-
ommendations. They stated that the Govern-
ment had not declared a general amnesty for
imprisoned workers in accordance with the
wish expressed by the Working Group, to
which the Spanish authorities had apparently
shown readiness to accede; and that harsh sen-
tences continued to be applied for work stop-
pages. The Workers’ group requested the
Governing Body to take the necessary mea-
sures to keep the appropriate ILO bodies
informed on the labour and trade union situ-
ation in Spain for the purpose of ensuring
proper implementation of the Working Group’s
proposals.

The undemocratic union reforms proposed
and the continuing repression provoked
protests and complaints from the international
trade union and political bodies. The ILO
supervisory bodies, first and foremost the
Committee on Freedom of Association, have
examined dozens of cases relating to Spain in
connection with representations made by the
various complainants. The most common mat-
ters raised were the following:

= the incorporation of the Trade Union Organ-
ization into the structure of the State;

= theillegality and persecution of organiz-
ations established outside the Trade Union
Organization;

= matters relating to collective bargaining
(particularly with regard to the Act on trade
union collective bargaining of 24 April 1958);

= penal provisions with regard to strikes (par-
ticularly the Fuero del Trabajo, the Act of 29
March 1941 on state security, and the Penal
Code); repressive measures against strikers;

= trade union rights and civil liberties in gen-
eral, including repression of workers and
trade unions in opposition.

Among the many examples of represen-
tations during this period may be cited the
series of allegations made by the ICFTU and
the CISC (now World Confederation of Labour
(WCL )) between April 1967 and April 1969



(Cases Nos. 520 and 540) with respect to vari-
ous instances of violation of freedom of assock
ation (mostly directed against members,
activists and sympathizers of the UGT, the
CNT, the Alianza Sindical de Euzkadi; and the
CCOO). Among the instances of violations
referred to may be cited the following:

= detention and confinement of workers from
Asturias on grounds of unlawful meeting
and illicit assembly (including detentions
after a strike);

= suspension of certain guarantees in Vizcaya
and the detention and confinement mea-
sures by virtue of the state of emergency (it
should be mentioned that the state of emer-
gency had been proclaimed in January 1969
in connection with the preparation of the
Trade Union Bill and lasted for two months);

= repressive measures taken (detentions and
trials before military courts) in connection
with the demonstrations of 1 May 1967;

= police repression of other demonstrations
in Eibar, Vitoria, Barcelona, Pamplona, San
Sebastian, Valencia, Sabadell, Madrid,;

= detention of many workers in different vari-
ous parts of Spain in October 1967 for
protest action organized by the CCOO, the
UGT and other unions;

= detention of the members of a factory com-
mittee (of the UGT) for unlawful associ-
ation (in July 1968);

e detention of various UGT members in 1968
and 1969.

At its February 1970 Session, the Commit-
tee on Freedom of Association recommended
to the Governing Body that it should draw the
Government’s attention to the fact that any
measure taken against workers for attempting
to set up or revive occupational organizations
outside the Trade Union Organization was
incompatible with the principles of freedom of
association; that the holding of meetings and
demonstrations for trade union purposes was
an essential aspect of trade union rights; and
that confinement measures which could be
imposed during the existence of a state of
emergency could lead to abuse, especially in
regard to trade union activities. With regard to
the trade unionists who had been tried or
detained, the Committee recommended to the
Governing Body that it ask the Government
for information regarding the exact nature of
the facts on which the accusations were based
and the results of the trials.

As the Government did not respond to the
conclusions and recommendations in question,
the Committee reiterated them at its February
1971 Session. Finally, the Government informed
the Committee that as far as Mr Marcelino
Camacho was concerned, he had been sen-
tenced in April 1968 by the Tribunal del Orden
Publico (Court of Public Order), for the offence
of non-peaceful demonstration, to one year of
ordinary imprisonment and a fine of 15,000
pesetas. Later, in February 1970, he was sen-
tenced for offences against public order (four
months’ detention) and contempt (three years
and six months of ordinary imprisonment).

At its November 1971 Session, the Commit-
tee on Freedom of Association recommended
to the Governing Body to draw the Govern-
ment’s attention to the fact that some workers’
trade union-type activities continued to be
deemed offences under Spanish legislation.
The spokesperson of the Workers’ group at the
November 1971 Governing Body Session
stated, referring to Cases Nos. 520 and 540, that
the workers were very concerned and troubled
by the events which had occurred in Septem-
ber. He mentioned several cases of workers
who had been killed or injured by the police
for carrying out trade union activities, and of
workers awaiting trial by military courts on
the same grounds. Every day, workers were
being detained, imprisoned, fined or dis-
missed; every day, trade union rights and
human rights were being flouted. Thus it
appeared that, instead of following the Work-
ing Group’s suggestions, the Government of
Spain had adopted a harsher stance and
stepped up repression, persistently violating
ILO principles and standards. It was to be
hoped that the Director-General and the Com-
mittee on Freedom of Association would
increase their efforts to induce the Government
of Spain to guarantee full restoration of trade
union rights in the country in conformity with
ILO principles and standards.

At its February 1972 Session, the Commit-
tee on Freedom of Association began to exam-
ine Case No. 658 which referred to the arrest of
some trade unionists, including Mr Nicolas
Redondo Urbieta, for the offence of unlawful
association and illegal propaganda. After
requesting more detailed information from the
Government, the Committee received objec-
tions from it indicating that certain representa-
tions contained wording offensive to the
Government and supported clandestine organ-
izations. Nevertheless, in its communication of
May 1972, the Government stated that it was
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e Mr Marcelino Camacho was sentenced for
“unlawful assembly” to six months of ordi-
nary imprisonment, and the other accused
persons were also sentenced to various
terms of imprisonment;

= at its May 1975 Session, the Committee on
Freedom of Association deplored the fact
that the Government had not supplied the
text of the sentence or any other elements
of proof concerning the allegation that the
CCOOs were pursuing subversive aims on
the pretext of making labour claims. The
Committee expressed its concern at the
lack of adequate information and at the
need for the sentences imposed, and rec-
ommended to the Governing Body that it
request the Government once again to sup-
ply the text of the decision as well as keep
it abreast of any new information in regard
to the persons imprisoned and, particu-
larly, of any pardons which might be
granted to them.

Meanwhile the Government stated that
from the duration of the sentences had been
deducted the period of preventive detention
served by the convicted persons for that
offence and that four of them had therefore
been released immediately. According to the
Government’s letter of January 1976, the others
had been freed by virtue of Reprieve Decree
No. 2940 of 25 November 1975. At its February
1976 Session, the Committee on Freedom of
Association noted this result with great interest
and recommended to the Governing Body that
it express again, as it did in Case No. 658 (see

above), the hope that the Government would
take the ILO principles of freedom of associa-
tion as its basis in developing Spanish trade
union legislation.

After the fall of the Franco regime in 1975
and the advent of the new regime, the difficult-
ies in applying fundamental human rights
were to disappear in quick succession, in par-
ticular trade union rights. The new legal texts
provided for the exercise of the rights of free-
dom of association, free assembly, free expres-
sion of thought and to strike, thus bringing
national legislation into line with the provi-
sions of the respective ILO Conventions. At
this juncture, mention may be made of the law
of 4 January 1977 on policy reform, the Royal
legislative decree, No. 2, of 4 January 1977
which annulled the tribunal and judges of
public order, the Royal legislative decree of
8 February 1977 on political associations, the
Royal legislative decree of 4 March 1977 on
labour relations, the law of 1 April 1977 on
trade union association, the Royal legislative
decree of 1 April 1977 on the right to freedom
of expression, the Royal legislative decree of
29 July 1977 which modified the functions of
penitentiary institutions, and the law of
15 October 1977 on amnesty. The fundamental
rights and freedoms of persons are fully guar-
anteed in the Spanish Constitution of 1978.

From a symbolic point of view, the most
pertinent event for the ILO was Spain’s ratifi-
cation in 1977 of Conventions Nos. 87 on free-
dom of association and the protection of the
right to organise (1948) and No. 98 on the right
to organise and collective bargaining (1949).
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| believe that the significance of ILO resolutions
In Spain’s complex transition to democracy
has been understated ...

L.E.: The difficult years of repression and strug-
gle to restore democracy are now over. In retrospect,
what do you think of the role played by the ILO in
that process?

N.R.: In a situation such as that which pre-
vailed during the Franco era, where there was
total disregard for democratic freedoms includ-
ing the freedom of association, the role of the
ILO was highly positive from two points of
view. For one thing, it represented a consider-
able moral support in that we knew that we
were not alone in our struggle for freedom of
association, but that we had the support of the
ILO and millions of workers, and that was
invaluable. If I may use a metaphor, it was like a
beacon of hope in a world sombre and shrouded
in darkness, with no promise of a new day. The
second aspect, of capital importance to me, was
that the application of Conventions Nos. 87 and
98 exposed the Franco regime for what it really
was, heightening its contradictions and depriv-
ing it of any rational arguments. When it came
to arrest, dealing with the police or appearing
before the special courts of public order, it was
much easier for us to plead our case on the
basis of the ILO resolutions concerning free-
dom of association and to adduce trade union
rather than political motives. It gave us more
protection, including physical protection —
though not in all cases — to be detained as trade
unionists rather than members of a political
party, in which everyone was invariably and
deliberately branded as communist.

As we had full confidence in the ILO, its
resolutions were a lifeline to us as UGT mem-
bers and constituted a point of reference in the
daily struggle for democratic freedoms.

In my case, and even more importantly, in
general terms, the intervention of the ILO
helped to attain freedom of association and
was a decisive and integral factor in all our
struggles.
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L.E.: Does any special moment stand out in
your mind concerning the role of the ILO?

N.R.: There were several special moments
in regard to the part played by the ILO. | have
special and very personal recollections of the
complaints of the Workers’ group and of so
many friends and colleagues who worked
alongside us to regain the freedoms. | believe
that the significance of ILO resolutions in
Spain’s complex transition to democracy has
been understated. To my mind, they were of
crucial importance both in regard to the
restoration of the heritage of the trade union
movement - its historical and its accumulated
heritage — and in being able to shape a social
and democratic Constitution for ourselves:
Article 28 of the Constitution concerning the
freedom of association was inspired by ILO
Conventions Nos. 87 and 98; Article 35 states
that all Spaniards have the duty and the right
to work, reflecting the spirit of humanity of
the ILO. | believe that the ILO’s input was
highly instrumental in achieving a series of
rights and freedoms for which we have al-
ways fought and in establishing a democratic
system comparable to that of other countries
in Europe.

One of my fondest memories is the honour
| felt in 1977 when | led the worker delegation
that was representing the democratic trade
union movement at an ILO meeting for the
first time since 1938, and which demanded the
unconditional application of Conventions
Nos. 87 and 98. This represented yet another
very important advance in a major process of
democratic transition that was fraught with
uncertainties.

L.E.: This year marks the 50th anniversary of
Convention No. 87. Do you think it is still relevant
in a globalized world where production structures
are undergoing fundamental transformation?



N.R.: In commemorating the 50th anniver-
sary of Convention No. 87, | believe that in a
globalized world marked by radically changing
production structures and the predominance of
neoliberal fundamentalism, the ILO, in line with
its history and humanistic tradition, is needed
now more than ever before for the defence of
human rights, given the need to continue to act
as a counterweight to such unbridled capital-
ism. In this connection | would like to under-
score the importance of the Workers’ group in
defending the most disadvantaged and grossly
exploited. | believe that given the need to adapt
to changing times, the ILO continues to be not
only useful but indispensable to safeguarding
social justice and human rights.

L.E.: In the light of your experience as a labour
leader and activist for freedom of association and of
your dealings with the ILO, would you like to use
this publication to send a message to trade union-
ists in ILO member States?

N.R.: On the basis of my experience of the
struggle for democracy and my dealings with
the ILO, my message to trade unionists in ILO
member States is that the organization contin-
ues to be necessary — as it has always been —in
aworld dominated by joblessness, poverty and
exclusion and where workers struggling for
democratic freedoms and better living condi-
tions are murdered for the mere fact of being
trade unionists.
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The unity of workers across the world must be
strengthened and greater assistance given
to the so-called “Third World™ ...

L.E.: The difficult years of repression and strug-
gle to restore democracy are now over. In retrospect,
what do you think of the role played by the ILO in
that process?

M.C.: It is no secret that under the Franco
dictatorship | spent more than 13 years in gov-
ernment-run prisons and concentration camps
because | was an activist for freedom of associ-
ation and democratic freedoms in general. It
was in that context that an ILO delegation led
by Mr. Paul Ruegger, a senior ILO official,
diplomat and university professor in Switzer-
land, accompanied by Mr. Barbossa, former
trade unionist and delegate from Brazil to the
Organization, visited me in prison and then
officially requested my freedom from the
Franco Government. It was 11 a.m. when they
entered the gaol on 15 March 1969. We spoke
for more than an hour in the administrative
office. The officer in charge wanted to witness
the interview, but we objected. | asked to be
left alone with Mr. Ruegger.

We had a wide-ranging discussion on viol-
ations of human and trade union rights in
Spain and the lack of trade union and democ-
ratic freedoms. | also spoke to him at length
about our moral and material situation in
detention, the years of imprisonment and the
hunger strikes we had staged. | explained to
him the activities of the Worker Committees in
the outside world and in general how | saw the
trade union and political situation. At the time
| tried to give him some copies of the com-
plaints that | had attempted unsuccessfully to
send through the prison authorities. He
advised me to send them from outside, bypass-
ing the censoring authorities, which we sub-
sequently did. | also described to him the
situation of the other prisoners detained for
political reasons. We embraced warmly before
parting, which was evidence of his solidarity
with our cause. He promised to draft a meticu-
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lous report that would include a petition for
our release.

The clandestine trade union organizations
had filed complaints with the International
Labour Office through the ICFTU, WCL and
the WFTU. The United Nations was also called
upon to exert pressure on the Franco Govern-
ment to cease its repression of workers and to
observe the rights and freedoms adopted in the
Declaration of Human Rights and in the ILO.
In the complaints mentioned above, we had
invariably requested the sending of a delega-
tion to verify the charges we made.

On 14 October 1968, at the proposal of the
Director-General of the ILO, the Executive
Committee of the Governing Body decided to
set up a study group, which met for the first
time in Geneva from 21 to 29 February 1969 to
hear representatives of the Spanish Govern-
ment and representatives of international trade
union bodies with a view to drawing up a pro-
cedure and work programme for verifying the
situation with respect to freedoms in Spain.
The visit took place from 7 to 13 March 1969
and the study group met with authorities, the
pro-establishment trade unions (the only legal
ones, the franquistas) and with Spanish citizens
in Madrid and other major cities and towns. As
previously stated, it was during that time that
they visited me in the Carabanchel prison.

Months later | received a copy of the final
report from the ILO. It was entitled The labour
and trade union situation in Spain, and had been
presented publicly in Geneva and New York. It
constituted powerful international backing for
our struggle and it strengthened our positions
internally. Paragraph 1151 of the report read:

“As regards the granting of an amnesty or
pardon to imprisoned trade unionists, a funda-
mental question arises: can there be real
progress in the peaceful evolution of the labour
and trade union situation in Spain while
imprisonment or other forms of detention



remain recognized penalties for activities
which would be regarded in other countries as
legitimate trade union activities, in accordance
with ILO principles, but as illegal under Span-
ish law?”

The ILO insisted that it was also necessary
to link amnesty to changes that would guaran-
tee freedom of association. This support, albeit
modest in its condemnation of the dictator-
ship, was highly significant: our cause was
just, we were not alone and it made us more
convinced that social justice, freedom and
humanity would triumph in Spain, thanks to
growing international support.

L.E.: Does any special moment stand out in
your mind concerning the role of the ILO?

N.R.: I recall a secret meeting held on 24
June 1972 by the National Coordination Office
of Worker Committees in the convent of the
Los Oblatos religious order in Pozuelo de Alar-
cén and which was discovered by the police.
Ten of us were arrested and imprisoned. A
1.001 investigation was opened, we were tried
by the Court of Public Order and, along with
others, | received at 20-year prison sentence.
An ILO representative also gave us support
during that trade union trial.

L.E.: This year marks the 50th anniversary of
Convention No. 87. Do you think it is still relevant
in a globalized world where production structures
are undergoing radical transformation?

N.R.: | believe that the 50th anniversary of
Convention No. 87 should be an opportunity
to review, inter alia, the representation of
workers so as to establish a balance with the
two other groups which to some extent repre-
sent employers (50 per cent governments and
25 per cent business people). A greater effort
should also be made to bring democracy to
centres of employment, including at the social
and economic levels, in order to spur on the
battle against joblessness and bring about
shorter working hours with the increase in
productivity, automation and the use of robot-
ics, etc., and ultimately attain full employment
while adequately providing for the jobless. The
unity of all workers across the world must be
strengthened and greater assistance given to
the so-called “Third World” countries, and
specifically to the excluded sectors as a whole.

L.E.: In the light of your experience as labour
leader, activist for freedom of association and of
your dealings with the ILO, would you like to use
these columns to send a message to trade unionists
in ILO member States?

N.R.: I close with a fraternal greeting to all
workers throughout the world from an old
trade union militant who just turned 80 years
on 21 January. | hold the work of the ILO in
high esteem, but | believe that in an age of sci-
entific and technological revolution, we should
be taking a more in-depth look at the impend-
ing changes and endeavouring to ensure that
they are progressive in nature.
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Since March 1994, industries in the cities of
Medan and surrounding regions have been
paralysed by massive strikes involving workers
demanding a more equitable minimum wage,
freedom of association and a stop to repression.
President Suharto ordered “firm action”
against the protesters, at which stage the strikes
degenerated into riots in which, however, the
SBSI was not involved. Since the SBSI had led
the initial labour protest, it was accused of ille-
gal action and charged with fomenting race
riots and vandalism. A number of SBSI local
leaders and activists were arrested and charged
with conspiracy against the Government. In
August 1994 Mr. Pakpahan was arrested, too,
and in November 1994 sentenced to three years
imprisonment for his alleged involvement in
the Medan strikes.

A wave of unprecedented police violence
occurred in connection with a number of
industrial disputes followed by strikes. Several
trade unionists died.

A formal complaint was lodged with the
ILO Committee on Freedom of Association
concerning the violations of freedom of associ-
ation committed by the Indonesian Govern-
ment in this respect and requesting the release
of Mr. Pakpahan.

The Committee expressed its deepest con-
cern over the extreme seriousness of the alle-
gations. In March 1995, it drew the Governing
Body’s attention to the seriousness of the case.
It urged the Government to take all the neces-
sary measures to ensure that the right of
workers to organize was fully recognized,
deplored the disappearance of a number of
workers and trade union leaders, and pointed
out that the Government in its comments on
the allegations had not provided any or only
insufficient information concerning military
interference in collective bargaining, harass-
ment and intimidation by employers and
public authorities, nor any proof that the
arrests and detentions of workers and SBSI
leaders were not occasioned by their trade
union activities. It also considered that the
obligation for trade unions like the SBSI to
obtain the consent of the only trade union
centre officially recognized — SPSI — (as one of
the conditions for registration) should be
immediately removed.

During the discussion of the Committee’s
report in the March-April 1995 Session of the
Governing Body, Mrs. Engelen-Kefer, Worker
member of Germany, stressed that the case had
been a source of particular concern and made
an urgent appeal for the release of Mr. Pakpa-
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han, as well as for the necessary changes in
Indonesian national law and practice.

In reply to the Committee’s comment,the
Government indicated that Ministerial Regula-
tion No. 1 of 1994 provided for freedom for all
workers to establish trade unions without nec-
essarily affiliating to the SPSI and that there
were then more than 500 independent “shop
floor” unions at company level. However, it
did not supply information on the application
of this regulation in practice nor did it reply to
alleged cases of interference by the authorities
in trade union matters. As regards the arrests
and prosecution, the Government believed
that these were in conformity with relevant
national and international laws. As regards the
deaths which had occurred, it indicated the
names of suspects who had been sentenced to
imprisonment. However, it provided no infor-
mation about the case of the SBSI which had
been awaiting its registration for more than
three years. Mr. Pakpahan was released from
prison in May 1995 while awaiting the
Supreme Court’s decision on the appeal he had
lodged. In October 1995, he was acquitted by
the Supreme Court which stated that the dis-
trict court had misapplied the law.

In March 1996, the Committee once again
urged the Government to take all the necessary
measures in law and practice to ensure that the
right of workers to organize was fully recog-
nized, as well as ensure that the SBSI be duly
registered without delay and provide informa-
tion on all the workers and trade union leaders
arrested, detained or convicted.

As regards the case of Mr. Pakpahan, the
Committee once again insisted that the deten-
tion of trade union leaders for activities con-
nected with the exercise of trade union rights
was contrary to the principles of freedom of
association.

In June 1996, the SBSI reported several acts
of anti-union discrimination and interference
by public authorities against the SBSI and its
members, including allegations of physical
violence. Several SBSI members were arrested,
detained and beaten. Some of them were
forced to quit their membership. In July 1996,
the ICFTU and the WCL alerted the ILO that
Mr. Pakpahan had been arrested again. Six
alleged charges were raised against him, inter
alia, that of having been the mastermind
behind the anti-regime protests that month.
Other trade union leaders were detained, too.
Mr. Pakpahan was charged with subversion in
connection with the July 1996 riots. Under the
anti-subversion act he even risked the maxi-



mum penalty of death. However, prior to these
arrests the SBSI had already appealed to the
Indonesian Government not to take advantage
of the political protests to detain public figures
who were critical of the regime; it urged the
authorities to make an objective evaluation of
the reason for the riots and to take note that the
SBSI leaders requested constructive dialogue
rather than a show of force from the military.

The Government firmly maintained its for-
mer standpoints. As regards Mr. Pakpahan, it
stated that his case was in no way related to his
trade union activities and that he had commit-
ted offences punishable in accordance with the
act on subversive activities.

In the circumstances, the Committee on
Freedom of Association in November 1996 reit-
erated its previous comments and demands. It
believed that there existed a strong presump-
tion, which the Government had not reversed,
that under the cover of allegations of subver-
sive activities, the charges brought against Mr.
Pakpahan were linked to his trade union activ-
ities. The Committee therefore urged the Gov -
ernment to drop his criminal charges and to
ensure that he could exercise freely his legiti-
mate trade union activities.

At its November 1996 Session, the Govern-
ing Body also discussed the case of Indonesia.
A number of speakers pointed out the serious-
ness of the situation and, in particular, the
Workers’ group urged the ILO to adopt a
firmer attitude towards the Government of
Indonesia.

In November 1996, the Committee on
Freedom of Association drew the legislative
aspects of this case to the attention of the Com-
mittee of Experts on the Application of Con-
ventions and Recommendations. The case was
subsequently dealt with by the Committee on
the Application of Standards at the June 1997
Session of the International Labour Confer-
ence. The Committee expressed its grave con-
cern over the seriousness of the allegations of
anti-union discrimination. The Conference
Committee discussed that the Government
had not given sufficient proof of its willingness
to comply with the provisions of this core Con-
vention as it had not requested technical assis-
tance in this respect despite the offers made by
the Office. In the written and oral replies of the
Government, there figured significant contra-
dictions. The Committee noted that not
enough protection existed against acts of anti-
union discrimination nor against interference
by employers in the functioning of workers’
organizations, and that serious restrictions

remained on the right to bargain collectively. It
observed with deep concern that the discrep-
ancies between the Convention and national
legislation and practice had continued for
many years. It asked the Government urgently
to amend the legislation and to ensure full
respect of civil liberties. The Workers’ group, in
particular, urged the Government to release
the imprisoned trade unionists, particularly
Mr. Pakpahan, and to bring an end to acts of
anti-union violence and intimidation.

The ICFTU and the WCL informed the
Committee on Freedom of Association that the
Supreme Court had sentenced Mr. Pakpahan
to four years in prison on the same charges
(concerning the 1994 strikes in Medan) for
which he had previously been released. Such a
reversal of decision aroused great concern
among legal experts both in Indonesia and
abroad. In January 1997, a trial against Mr.
Pakpahan on charges with subversion started;
in April it was postponed on health grounds.
The Government in its reply to the Committee
insisted that the charges against Mr. Pakpahan
were not linked to his position as Chairman of
the SBSI. It also argued that the SBSI was more
concerned with politics rather than labour
issues and that the court would decide
whether it had a right to exist or not. However,
if the SBSI were to exist, it would have had to
be categorized as a non-governmental organi-
zation rather than a trade union according to
the Government.

In November 1997, the Committee deeply
regretted that no remedial action had been
taken by the Government and once again urged
the latter to take appropriate steps to ensure
that the SBSI were granted registration without
any further delay. Recalling the principle of a
prompt and fair trial by an independent and
impartial judiciary, the Committee believed
that the charges against Mr. Pakpahan were
linked to his trade union activities and urged
the Government to do everything to drop these
criminal charges and to have him released. It
also urged the Government to provide infor-
mation on other specified cases of anti-union
discrimination (detained persons, dismissals).
Once again the Committee drew the legislative
aspects of this case concerning Convention
No. 98 (ratified by Indonesia) to the attention of
the Committee of Experts on the Application
of Conventions and Recommendations.

At the November 1997 session of the Gov-
erning Body, the gravity of the case was once
again recalled. The Workers’ group was pro-
foundly concerned by these serious violations
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No coercive measures, but constitutional obligations ...

Muchtar Pakpahan

General Chairman
SBSI
Indonesia

At the time this edition went to press, Mr. Muchtar Pakpahan, General Chairman of the Indonesian
Prosperity Trade Union (SBSI), established on 25 April 1992, was still in prison facing charges of poli-
tical agitation and attempted subversion. However, the ILO was able to convey to Mr. Pakpahan a short
questionnaire to which he replied. The interview follows.

L.E.: The ILO’s standard-setting procedure and
supervisory machinery are largely inspired by the
principle of moral suasion, but in practical terms
this principle is grounded in a number of clearly
defined options of legal recourse which are available
to workers in all the member States of the ILO.
Were you aware of the ILO’s complaints procedure
at the time complaints were first lodged in 1981
concerning your organization?

M.P.: Filing a complaint with the ILO alleg-
ing violation of freedom of association is the
first but essential step in what can sometimes,
but not necessarily, be a lengthy exercise over
many years. If | may speak from my own expe-
rience, when the complaint concerning my own
organization, the SBSI, was lodged in 1994, the
ILO followed its normal procedure and its inter-
vention led to my release within a short period
of time. Of course the ILO’s supervisory system
is not equipped with any coercive or punitive
mechanisms. All it can do is to bring moral pres-
sure to bear on a member State so that funda-
mental laws and human and trade union rights
are respected. It can stir up protest at interna-
tional level against any country’s violation of
ILO Convention No. 87 on freedom of associa-
tion and the protection of the right to organize.
In the case of Indonesia, in 1994, filing a com-
plaint with the ILO made all the difference to
the eventual outcome of the first phase of the
SBSI crisis in the form of our release from
prison. Having been personally involved, | can
therefore bear witness personally to the effective
and decisive action of the ILO in coming to the
defence of workers if the complaints procedure
is set in motion by the filing of a complaint.

L.E.: What, in your opinion, are the strengths
and weaknesses of the ILO’s supervisory system?

M.P.: Of course member States are aware
that the ILO cannot coerce them, as sovereign
States, into applying international labour stan-
dards, which leads to a situation that makes it
easy to cede to the temptation of not honour-
ing the obligations of ratification or the consti-
tutional obligations imposed by adhering to
the ILO as a Member, obligations which are set
forth in the Preamble of the Constitution of the
ILO and in the Philadelphia Declaration.

This flouting of international labour stan-
dards is sometimes practised with so much
impunity that the international community;,
outraged, has started calling for more stringent
measures to be applied to guarantee respect for
workers’ rights. In particular, the Ministerial
Meeting of the World Trade Organization
(WTO) in December 1997 in Singapore
addressed the issue of the social clause which
has more or less been a discreet item on the
international agenda for the past decade. How-
ever, no consensus has been arrived at, and it
remains to be seen whether the social clause
will one day guarantee respect for workers’
rights, with the ILO retaining its supervisory
system and complaints procedure and the
WTO applying sanctions as would be pro-
vided for in a social clause.

L.E.: Would you care to add any other com-
ments concerning the principle of freedom of asso-
ciation and the ILO’s role?

M.P.: When an ILO Convention is adopted,
it is adopted by the International Labour Con-
ference, the supreme body of the Organization
where all the member States are represented by
governments and workers’ and employers’
delegates. As member States, each one is
bound by the ILO’s supervisory machinery to
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report periodically its progress with regard to
the ratification or application of ILO Conven-
tions. Since the Freedom of Association and
Protection of the Right to Organise Convention
(No. 87) binds all member States, regardless of
whether it is ratified or not, it is important that
safeguards are found even if they must be
coercive or punitive, to secure the non-viola-
tion of the principle of freedom of association.
I therefore support the view that the ILO
would be able to reinforce its position by com-
bining its supervisory role with the trade sanc-
tions that could be applied by the WTO.

L.E.: Do you wish to use our columns to convey
a message to your fellow trade unionists in ILO
member States, drawing on your own experience
with the ILO?

M.P.: Fellow trade unionists all over the
world, I think you have been following events
in my country in the press. You know that my
organization, the SBSI, has been banned by the

Government on false charges of political agita-
tion and attempted subversion. Now | am in
jail again. The Government continues to vio-
late the fundamental ILO Conventions, in par-
ticular those directly concerning workers’
rights. | appeal to you all to join your voices in
protest and press the Government of Indonesia
to release me soon.

I also wish to convey a message to the Inter-
national Monetary Fund (IMF) that in their
negotiations with the Government of Indone-
sia they should demand respect for workers’
rights, and first and foremost respect for the
principle of freedom of association. Political
and economic matters cannot be settled prop-
erly without guaranteeing workers the right to
freedom of association, not only in Indonesia
but everywhere.

If the IMF is to assist Indonesia, it should
demand guarantees for democratic govern-
ment, the rule of law, and transparency in pub-
lic spending. Otherwise, such assistance would
not benefit the Indonesian people in any way.
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New Zealand

New Zealand’s economy in the 1960s and
1970s was highly regulated and protected from
outside influences by government policy.
However, the economic situation reached a cri-
sis in the early 1980s, and in 1984 a programme
of economic and social reform was launched,
based on the ideology of neo-classical econom-
ics which involves a radical redefinition of the
State’s role. The adoption of such economic
policies was in line with the opinions of certain
agencies, such as the Organization for Eco-
nomic Cooperation and Development (OECD),
the World Bank and the International Mon-
etary Fund (IMF). Wage, price, interest rate,
credit and foreign controls were abolished, the
New Zealand dollar devalued, subsidies and
price support to farmers and other exporters
discarded, and government trading activities
were privatized along with a general restruc-
turing of the public service. The entire social
welfare state was revisited, access to health ser-
vices restricted, tertiary education was bur-
dened with dramatic fee increases, and
sickness and unemployment benefits were
substantially reduced.

The Government’s intention was to allow
markets to operate with less specific economic
regulation and more within general law. His-
torically, New Zealand’s labour relations had
been based on a central tenet of collectivist plu-
ralism which embodied state intervention to
enable the effective and efficient operation of
labour relations, as was laid down in the 1894
Industrial Conciliation and Arbitration Act.
However, with the advent of the ideology of
deregulation it was argued that the old system
was “rigid” and restricted employment oppor-
tunities. The tripartite talks which followed
resulted in the formulation of a set of reform
proposals which ultimately led to the adoption
of the 1987 Labour Relations Act. The Act was
an attempt to minimize the Government’s
intervention in the labour market by establish-
ing a framework within which the two sides of
the labour market could voluntarily conclude
comprehensive employment contracts as equal
partners. However, the trade union movement
had largely been able to control this process.

The big employers strongly criticized this
bargaining framework as too restrictive, inflex-
ible in relation to the labour market and result-
ing in unemployment, low pay and economic
stagnation.

In October 1991, the Labour Government
was replaced by a National Party Government
which already in 1990 in its manifesto had por-
trayed the 1987 Labour Relations Act as con-
straining employers and employees from
developing their own specific labour policies:
the manifesto recalled that it had restricted
growth in productivity, income and employ-
ment. The new Government immediately took
steps towards the implementation of the con-
cept of labour market flexibility which entailed
further deregulation of the labour market and
led to the adoption of the 1991 Employment
Contracts Act.

In February 1993, the New Zealand Council
of Trade Unions filed a complaint of violations
of freedom of association, alleging that the
1991 Employment Contracts Act violated ILO
principles of freedom of association, more pre-
cisely in the collective bargaining process and
by its restrictions on the right to strike. The
New Zealand Congress of Trade Unions
(NZCTU) pointed out that even before the Act
had come into force, the Government had been
advised by the Department of Labour that the
Act was not compatible with the principles of
freedom of association. The Act does not
favour either collective or individual contracts;
it leaves it up to the parties to determine what
best suits their particular circumstances. In
general, the Act greatly reduced the coverage
of collective agreements. Consequently, as
early as the period 1991-92, the number of
workers covered by collective agreement
dropped dramatically (a 45 per cent fall). This
not only showed that the Act did not encour-
age or promote collective bargaining as envis-
aged by the Constitution of the ILO, but also
that it was obstructive and hostile to it. Collec-
tive employment contracts under the Act do
not necessarily result from a process of real col-
lective bargaining involving workers’ organi-
zations. These contracts can be drawn up
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without a representative workers’ organization
and without a process of collective bargaining
involving workers. They may be either indi-
vidual or collective. Individuals, individual
agents or organizations can negotiate both
types. The Act contains no provisions concern-
ing the recognition of workers’ (or employers’)
organizations and no reference to representa-
tive workers’ (or employers’) organizations.
Moreover, collective employment contracts can
be entered into without a collective process of
representation even where workers have
authorized a union. The NZCTU felt that such
contracts were not true collective agreements.
It pointed out many examples of employers
forming collective employment contracts
directly with workers who had nevertheless
authorized a union to represent them.

The NZCTU further alleged that the process
of collective bargaining under the Act was con-
trary to the principle that both employers’ and
workers’ organizations should bargain in good
faith and make every effort to come to agree-
ment. In fact, a pattern of interference and dis-
crimination is largely applied during collective
bargaining. The Act enables employers to inter-
fere with or to attempt to influence a workers’
decision to authorize a union, and to discrimi-
nate against workers on the grounds that they
have authorized a union. Furthermore, the Act
allows recognition of bargaining representa-
tives appointed by or under the domination of
employers. Certain sections of the Act limit the
scope of protection against discrimination,
restricting grievance rights to workers who
have had an active role in the union. Collective
employment contracts concluded through non-
union agencies have either limited or excluded
trade union rights in violation of the principles
of freedom of association. The ability of
employers to negotiate collective employment
contracts without the involvement of workers’
organizations enables them to exclude trade
union rights from those contracts.

The Act also restricts the right to organize
and, in particular, the right to strike; strikes are
declared to be unlawful in the following cir-
cumstances:

= if a collective employment contract is in
force;

= if they relate to a personal grievance, a dis-
pute, or issues of freedom of association;

= if they defend any document which will
bind more than one employer;

= if they occur in an essential industry and
prior strike notice is not given.
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Other strikes are lawful only if they relate
to the negotiation of a collective employment
contract or if they are justified by a health or
safety issue. There are effective penalties
against strikes involving multi-employer docu-
ments, and strikes in pursuit of general or
social and economic policy issues.

In its comment on the allegations the Gov-
ernment indicated that the Act was an appro-
priate mechanism in the new economic
environment since it gave businesses the free-
dom they needed to adopt flexible work prac-
tices in order to compete effectively in
international and domestic markets. It further
stated that it was important that businesses
could negotiate at any level, including enter-
prise level. The Government rejected the
NZCTU’s assertion that the Act was hostile to
collective bargaining. As regards the strikes,
the Government explained that in cases in
which strikes were declared unlawful there
were other procedures offering workers ad-
equate protection.

In March 1994, the Committee on Freedom
of Association recalled the principle of consulta-
tion and cooperation between public authorities
and employers’ and workers’ organizations; the
importance of the right of representative organ-
izations to negotiate and the recognition of rep-
resentative workers’ organizations for the
purpose of collective bargaining; the role of
workers’ organizations in collective bargaining;
the importance of the independence of the par-
ties in collective bargaining. It pointed out that
in the Act strikes were prohibited if they
involved the issue of whether a collective
employment contract would bind more than
one employer, which was contrary to the princi-
ple of freedom of association or the right to
strike, and it reminded the Government that
trade union organizations ought to have the
possibility of recourse to protest strikes, in par-
ticular where aimed at criticizing a govern-
ment’s economic and social policy.

The Committee considered that, as a whole,
the Act did not encourage and promote collec-
tive bargaining, nor did it grant sufficient pro-
tection to workers against acts of interference
and discrimination by employers, and asked
the Government to take appropriate steps in
the legislation.

Because of the particular complexity of the
case, the Committee recommended that a rep-
resentative of the Director-General should
undertake a direct contacts mission to the
country. The Government agreed and the mis-
sion took place in September 1994.



The case was further dealt with by the
Committee in November 1994. The NZCTU
observed that the Government’s measures had
reduced facilities for and resourcing of consul-
tative processes at industry and national levels.
In general, it stated that no substantial changes
had been made towards improvement. The
Government considered that the Act was an
integral part of its wider economic policy strat-
egy which enabled it to achieve significant
results. It developed detailed argumentation in
support of the various forms and methods of
implementation of the Act. The NZCTU gave
concrete examples of the negative aspects of
practical application of the Act. In relation to
these examples (cases) the Committee requested
the Government to keep it informed of the
results of the judicial proceedings of any signifi-
cance. It drew the Government’s attention to its
established principles on collective bargaining
and expressed the hope that the Government
would initiate and pursue tripartite discussions
as part of a process of ensuring that the provi-
sion of the Employment Contracts Act were
fully consistent with those principles.

The Workers’ group of the Governing Body
at its November 1994 session paid special atten-
tion to this case. They particularly drew atten-
tion to the incompatibility of the Act with the
ILO’s principles on collective bargaining and to
the underlying philosophy of the Act, which
placed individual and collective contracts on
the same footing. The Workers’ group wel-
comed any degree of compromise reached and
trusted that tripartite discussions would soon
take place on the necessary legislative changes.

Following the recommendations and
requests by the Committee and the Governing
Body, the Government supplied further infor-
mation in June 1995 on certain judicial pro-
ceedings and indicated that it had invited the
NZCTU and the New Zealand Employers’
Federation to forward their responses to the
Committee’s report and comments. It particu-
larly pointed out that in a number of judicial
proceedings the Employment Court had con-
tinued to apply the approach taken in a pre-
ceding case to the effect that the respective
section of the Employment Contracts Act gave
employees the right to authorize an organiza-
tion or a person to represent them in negotia-
tions and required employers to recognize
such representatives. In another proceeding it
had been recognized that the respective section
of the Act could not only be enforced through
other available provisions, but that in appro-
priate cases the personal grievance provisions

could provide protection for employees to
uphold their rights in terms of being repre-
sented by the organization of their choice. Yet
in another case the Employment Court had
emphasized that the employees were free to
choose their representative and that other par-
ties should not restrict their choice. The
Employment Court had also stressed, in
another case, the importance of observing the
implied terms of mutual obligations of trust
and confidence during negotiations.

This information was noted by the Com-
mittee on Freedom of Association in Novem-
ber 1995.

The May-June 1996 session of the Commit-
tee dealt with further information from the
Government which highlighted the findings in
the various judgements concerning the recogni-
tion of an authorized representative, communi-
cations between employers and employees
during negotiations, implied obligations of
trust and confidence, authorization and ratifi-
cation, and bargaining behaviour. In the cases
before the court it was clearly confirmed that
recognition of the authorized representative
meant that once employers and employees had
agreed to negotiate, they had to negotiate
through any representative authorized by the
other party. Moreover, the courts have consis-
tently found that mutual obligations of trust
and confidence are implied terms in employ-
ment contracts, that they continue to operate
during negotiations and that they must be
respected. The Government stressed that free-
dom of association and collective bargaining
were supported under the existing legislative
environment through enforcement of bargain-
ing undertakings agreed to by the parties and
the availability of mediation in the Employ-
ment Court.

In its information to the November 1996
session of the Committee, the Government
provided other decisions by the Employment
Court which touched upon the interpretation
of the Employment Contracts Act. However,
while noting this information, the Committee
referred to its previous recommendations
(made in November 1995) and requested the
Government to take the necessary measures.
This was fully endorsed by the Governing
Body at its November 1996 session. The Work-
ers’ spokesperson, in particular, stressed the
importance of the Government’s response to
these recommendations.

In June 1997, the Government informed the
Committee that the new coalition Government
had agreed to include proposals to introduce a

55



concept of “fair bargaining” into the Employ-
ment Contracts Act. As regards the Commit-
tee’s recommendation that workers and their
organizations should be able to call for indus-
trial action in support of multi-employer col-
lective employment contracts, the Government
indicated that it had no plans to remove the
prohibition on such action from the Act. The
Committee once again recalled that the deter-
mination of the bargaining level was a matter
to be left to the discretion of the parties and
that legislation should not constitute an obsta-
cle to collective bargaining at the industry
level, whereas the Act had essentially removed
the means of pressure that might be applied to
determine that level.
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In March 1998 the Government indicated to
the Committee that it was still working
through the process of identifying issues relat-
ing to collective bargaining and would then
consider the various options. It maintained,
however, its position that multi-employer con-
tracts should be the result of willing employer-
employee bargaining and not be imposed by
industrial action. The Committee, however,
considered that the question of the voluntary
nature of negotiations was distinct from that of
the legitimacy of strike action in support of
multi-employer contracts and once again
requested the Government to repeal the restric-
tions on strike action in this respect.



The multilateral system of regulating
the global economy will remain deficient
until it provides an agreed place for the ILO...

L.E.: The ILO’s standard-setting procedure and
supervisory machinery are largely inspired by the
principle of moral suasion, but in practical terms
this principle is grounded in a number of clearly
defined options of legal recourse which are available
to workers in all the member States of the ILO.
Where you aware of the ILO’s complaints procedure
at the time complaints were first lodged in 1981
concerning your organization?

K.D.: The New Zealand Council of Trade
Unions (NZCTU) was certainly aware of the
ILO’s complaints procedure at the time we
lodged our complaint against the Employment
Contracts Act. We had practical experience of
the procedure because the New Zealand
Employers’ Federation had lodged a successful
complaint against parts of the Labour Rela-
tions Act. That is a bit ironic now, given that
the Employers’ Federation is currently so hos-
tile to the ILO and its standard-setting and
supervisory roles.

L.E.: Would you recall the immediate events
which led up to the moment when your organiza-
tion lodged its complaint?

K.D.: When the Employment Contracts Act
was being debated in Parliament, the National
Party Government claimed that it would
allow New Zealand to ratify Conventions
Nos. 87 and 98. The more they were ques-
tioned about this claim, the less confident they
became. The NZCTU therefore decided to test
whether the Employment Contracts Act was
compatible with the ILO’s fundamental prin-
ciples of freedom of association and the right
to organize, and the right to collective bar-
gaining. We made the decision to lodge a com-
plaint after consultation with our colleagues in
the International Confederation of Free Trade
Unions (ICFTU) and the Workers’ group of the
Governing Body of the ILO. | would like to

Ken Douglas

President
NZCTU
New Zealand

acknowledge the great assistance we received
from these colleagues.

L.E.: Was the ILO’s influence on the outcome of
your case direct or indirect?

K.D.: As the New Zealand Government has
not carried out the recommendations of the
ILO, the case has not yet had a final outcome.
The ILO had a direct influence on the outcome
of the case to date because the Governing Body
adopted the report on the case by the Commit-
tee on Freedom of Association in November
1994. This report found unequivocally that the
New Zealand Government was in breach of
ILO Conventions and proposed specifically
what the Government should do to rectify this
breach.

L.E.: In retrospect, would you try to make an
appraisal of the extent to which the ILO’s interven-
tion was decisive in the outcome of your organiza-
tion’s case?

K.D.: Given the reservation | have already
stated about the final outcome of the case, the
ILO made a big effort to achieve an outcome.
Not only was the case examined thoroughly
and impartially by the Committee on Freedom
of Association but the ILO sent a direct contact
mission to New Zealand in September 1994 to
investigate the case. The mission report led to
the report eventually adopted by the Govern-
ing Body in November 1994.

L.E.: What, in your opinion, are the strengths
and weaknesses of the ILO’s supervisory system?

K.D.: The main strengths of the ILO’s
supervisory system are, first of all, its empha-
sis on carrying out an impartial and thorough
investigation of the facts, secondly, the right of
all the social partners to participate in the
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supervisory process and, finally, the assistance
that is available from the ILO (including the
Workers’ and Employers’ groups as well as the
Secretariat). The main weakness is that com-
pliance by national governments with ILO
decisions and recommendations is entirely vol-
untary. Itis very easy for national governments
to ignore or flout these decisions. At the very
least, there should be a mechanism to require
national governments and the social partners
in the countries concerned to report annually
to the Committee on Freedom of Association
until the Committee determines that a case has
been resolved.

L.E.: Would you care to add any other com-
ments concerning the principle of freedom of associ-
ation and the ILO’s role?

K.D.: In recent years there has been much
discussion about international labour standards
in the context of the international rules govern-
ing the global economy. The NZCTU believes

that the multilateral system of regulating the
global economy will remain deficient until it
provides an agreed place for the ILO, its super-
visory machinery and core international labour
standards including freedom of association.

L.E.: Do you wish to use our columns to convey
a message to your fellow trade unionists in ILO
member States, drawing on your own experience
with the ILO?

K.D.: Our message to fellow unionists is
that they should not hesitate to use the ILO’s
supervisory machinery. While it is slow and
while it does lack teeth, it is a very important
mechanism for workers’ organizations to use
to obtain international scrutiny of abuses of
workers’ rights and freedom of association.
Despite a growing denigration of the ILO by
employer groups, the ILO’s importance and
influence will increase as the globalization
process consolidates. This will be an extremely
positive development.
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Poland

In Central and Eastern European countries,
the aspirations of workers under the totalitar-
ian regimes, to achieve full civic and in partic-
ular trade union liberties and rights and their
full exercise were first voiced in Poland at the
end of the 1970s and at the beginning of the
1980s. Although there had previously been
individual attempts to this end in several
other countries under the said regimes, the
movement in Poland took a well organized
form in the newly created Solidarnosc (Solidar-
ity) trade union.

As social developments picked up momen-
tum in Poland, the Agreement of Gdansk,
signed on 31 August 1980, included, inter alia,
the recognition by the Government of the prin-
ciples laid down in ILO Conventions Nos. 87
(Freedom of Association and Protection of the
Right to Organise) and 98 (Right to Organise
and Collective Bargaining). The Solidarity trade
union, however, faced difficulties with registra-
tion. Following the ILO’s intervention in the
form of a mission to Poland and the hearing of
a Polish Government representative before the
Committee on Freedom of Association, the
Supreme Court of Poland decided to confirm
the registration. The Government accepted the
ILO’s proposal that the mission (headed by the
Director-General of the ILO) be undertaken to
Poland to discuss the overall trade union situa-
tion, including the trade union Bill. The repre-
sentatives of Solidarity then participated in the
67th Session of the International Labour Con-
ference (June 1981). The delegation was headed
by Mr. Lech Walesa.

However, on 13 December 1981, the Gov-
ernment proclaimed martial law. The activities
of trade union organizations were suspended
and many members and leaders of the Solidar-
ity trade union (including those who had par-
ticipated in the ILO Conference) were arrested;
the right to strike was suspended and many
workers and trade unionists were prosecuted
and sentenced. A number of trade unionists
were dismissed from their jobs by reason of
their trade union affiliation and activity.

The International Confederation of Free
Trade Unions (ICFTU) and the World Confed-
eration of Labour (WCL) reacted immediately
by filing complaints on 14 December 1981 on
grounds of the violation of trade union rights
in Poland. The Committee on Freedom of
Association examined the case and submitted
a report to the Governing Body of the ILO at its
February-March (1982) Session. The Govern-
ment was invited to take the necessary steps to
enable the trade union organizations to resume
their activities as quickly as possible. The Com-
mittee of Experts on the Application of Con-
ventions and Recommendations made its
comments on the application of Convention
No. 87 in Poland in March 1982. An observa-
tion on the subject was submitted to the 68th
Session of the International Labour Conference
in June 1982. In the meantime, another ILO
mission went to Poland to discuss the matter
with the Government and the representatives
of the different trade union organizations.
They also met Mr. Walesa who at the time was
interned. In May 1982 the Committee on Free-
dom of Association examined the mission
report and expressed the firm hope that the
Polish Parliament would soon adopt a legal
framework which would guarantee the free
functioning of trade union organizations inde-
pendent of public authorities.

However, by June 1982, no progress had
been made by the Government and no precise
information furnished concerning the allega-
tions formulated in the aforementioned com-
plaints and the requests formulated by the
respective ILO bodies.

Therefore Mr. Blondel, workers’ delegate
of France to the June 1982 Conference, and
Mr. Buck, Workers’ delegate of Norway to
the same conference, filed a complaint (on 16
June 1982) against the Polish Government for
the non-observance of Conventions No. 87
and 98. The complaint described the situation
in Poland and referred particularly to the
allegations contained in the previous com-
plaints, viz.
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= suspension of trade union activities;

= internment of a large number of Solidarity
leaders and members;

= sentences imposed for strike activities car-
ried out after the commencement of martial
law;

= deaths of workers following action by the
forces of order on the occasion of labour
disputes;

= dismissals and pressures brought to bear
against workers affiliated to the Solidarity
trade union.

Upon a request on the part of the Polish
Government, the International Labour Office
provided a Government delegation to Geneva
with a legal opinion on the conformity of the
trade union Bill with Conventions Nos. 87 and
98 and, furthermore, the Office formulated
written comments. The Bill was then adopted
by the Diet and the Polish Parliament require-
ment for the registration of the existing trade
unions was cancelled.

In November 1982, the Committee on Free-
dom of Association heard the Deputy Minister
of Labour, representing the Government of
Poland, and urged the Government to take the
necessary steps to lift martial law as well as
release the imprisoned trade unionists. The
outcome was that martial law was finally sus-
pended in Poland on 31 December 1982.

At its February 1983 meeting, the Commit-
tee on Freedom of Association suggested that
the Government accept a further on-the-spot
visit by a representative of the ILO. In March
1983, the Committee of Experts on the Appli-
cation of Conventions and Recommendations
made substantial comments (in an observation
to be discussed at the following session of the
International Labour Conference June 1993) on
the application by Poland of Conventions Nos.
87 and 98, with particular reference to the new
Trade Union Act of 8 October 1982.

A delegation of the Polish Government
went to Geneva in April 1983 to have inter-
views with the Director-General and senior
officials of the ILO. The Government then sent
an invitation for a representative of the Direc-
tor-General of the ILO to effectuate an on-the-
spot visit to Poland. The Director-General,
though appreciating such a step, pointed out
that if the visit were to produce the desired
results, it would be essential that his own rep-
resentative have private contacts with the rep-
resentatives of all the parties concerned,
especially with the former leaders of those
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trade unions which had represented the Polish
workers at the 1981 session of the International
Labour Conference. If the Government had
been prepared to accept this condition, the visit
to Poland would have been undertaken.

At its May 1983 meeting, the Committee on
Freedom of Association stated that it had
always considered that a representative of the
ILO charged with an on-the-spot mission
would not be able to perform his or her task
properly if he or she were not free to meet all
the parties concerned. It noted with regret that
the request it had made in February 1983 for
information and for on-the-spot visits had not
been fully met and consequently recommended
the Governing Body to refer the examination of
the whole case to a Commission of Inquiry, in
accordance with article 26, paragraph 3, of the
Constitution of the ILO. The Governing Body
adopted this recommendation.

On 31 May 1983, the Polish Government
rejected this charge as unfounded and stated
that Poland would not take part in the follow-
ing session of the International Labour Confer-
ence, would suspend its cooperation with the
ILO, and would examine its participation in
the Organization. After the appointment by the
Governing Body of the members of the Com-
mission of Inquiry, the Government rejected it
in writing (by a letter of 24 June 1983). The
Director-General of the ILO reminded the Gov-
ernment that this procedure obeyed both the
provisions of the Constitution of the ILO and
the obligations that Poland had freely accepted
by ratifying the Conventions concerned.

The Commission of Inquiry examined the
allegations contained in the complaint as well
as the communications sent subsequently both
by the complainants and by the international
employers’ and workers’ organizations. It also
had at its disposal certain data, observations
and information supplied by the Government
before the appointment of the Commission.
However, the Government systematically
refused to participate in any way whatsoever
in the procedure or to reply to the various com-
munications addressed to it concerning the
complaint. Thus, the Commission faced a
serious difficulty. Nevertheless, it repeatedly
invited the Government to give proof of a
desire to meet the international obligations and
to contribute to international cooperation.

Since the Government did not facilitate the
presence before the Commission of the Polish
witnesses proposed by the complainants, the
Commission asked the Government to enable
it to visit Poland to obtain on the spot the nec-



essary information. Once again, the Govern-
ment did not react.

During the procedure, the Government
tried to justify its attitude by stating that the
complaint constituted interference in the inter-
nal affairs of the country. However, such an
argument was denied any legal validity since
ILO member States are bound by its Constitu-
tion and the matters within the competence of
the ILO no longer fall within the exclusive
sphere of the States.

Of course, the legal validity of the work of
the Commission of Inquiry could not be
affected by the lack of cooperation by the Gov-
ernment. This lack, however, did raise the
question of how far such circumstances might
have affected the establishment of the facts by
the Commission and its assessment of the
trade union situation in Poland. But it turned
out that the problem was surmounted, since
the Commission had at its disposal sufficient
information enabling it to make a precise eval-
uation of the situation.

The Commission therefore proceeded to
examine the case, held three sessions (in Sep-
tember 1983, January 1984 and April-May
1984), and submitted its report to the Govern-
ing Body. The report contained recommenda-
tions which may be summed up as follows:

1. The Government of Poland should take
measures to discontinue the legal proceed-
ings against trade union leaders and to end
the detention of the persons sentenced for
trade union activities.

2. Impartial and independent inquiries
should be made with regard to the violent
deaths of workers in order to establish the
facts, to determine responsibilities and to
punish any person found guilty.

3. National legislation should be amended
with a view to ensuring the clear and full
recognition of all the rights established by
Conventions Nos. 87 and 98.

4. The assets of the dissolved trade union
organizations may be transferred to the
newly designated organizations only upon
the condition that trade union pluralism is
effectively exercised; the assets should be
thus attributed to the true successors of the
dissolved organizations.

ILO action (launched at the invitation of and
largely supported by democratic national and
international trade union organizations) was an
important impetus for a number of significant
developments: a Trade Union Act was adopted
on 8 October 1982 (taking into account a num-
ber of recommendations by the ILO), martial
law was suspended and then lifted, an
Amnesty Act was adopted on 21 July 1983, and
most of the persons in detention were released.
Some trade unions were formed, but their rep-
resentative character was still limited. Tensions
still smouldered, and a host of difficulties still
stood in the way.

The case of Poland was further dealt with
by the Committee of Experts and the Confer-
ence Committee on the Application of Con-
ventions and Recommendations. In June 1985,
while noting certain progress, the Conference
Committee identified several important provi-
sions of the trade union legislation which were
not in harmony with the rights recognized by
Convention No. 87: the establishment of a sin-
gle trade union system in agriculture, for non-
manual workers employed by the State, and
for persons employed in military and in state
enterprises under the jurisdiction of the Min-
istries of National Defence and the Interior; no
right to organize for officials of prison estab-
lishments; a very extensive list of essential ser-
vices in which strikes were prohibited; and a
series of restrictions on the right to strike.

In 1986, 1987 and 1988 successively, the
Conference Committee repeated and further
developed its observations concerning the
system of trade union monopoly imposed by
the legislation, the denial of trade union
rights to officials in prison establishments, the
restrictions on the right to strike, the restric-
tive legislative measures in respect of the free-
dom to bargain collectively, and certain acts of
anti-union discrimination (in particular diffi-
culties encountered by the former trade
unionists who had been interned, arrested or
sentenced and then amnestied on returning to
their jobs.

Finally, in the course of 1989, the Govern-
ment made the necessary legislative changes
to bring the legislation and practice to a con-
siderable extent into conformity with ILO
standards.
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United Kingdom

Between 1979 and 1983, the new Conserva-
tive Government, which returned to power at
a time when most economic indicators were
taking a turn for the worse (general recession,
rapidly rising unemployment, collapse of man-
ufacturing capacity in the steel and engineer-
ing industries), set out to kill inflation, improve
productivity and encourage investment by
restoring profitability, cutting public expendi-
tures (in particular on education, health and
social welfare), shifting from direct to indirect
taxation and to a strict control of the money
supply as a means of preventing unjustified
wage increases. Among the short-term conse-
quences were an acceleration in the rate of
inflation, higher interest rates, greater mone-
tary stringency, and strong public opposition
from union leaders.

As economic activity plunged and unem-
ployment rose rapidly, trade union member-
ship dropped. The unions encountered great
difficulty in organizing the rapidly growing
high-technology sector where workers in the
computer-based industries have shown little
interest in joining unions. Moreover, the
Thatcher Government instituted some major
reforms of trade unions: it imputed the UK
industry’s inability to compete successfully in
international markets to excessive union
power with high wage claims. In legislation
introduced successfully in 1980, 1982 and 1984,
the Government limited the extent of picketing
that could be carried out lawfully (picketing
was only permitted at the place of work);
removed unions’ immunity from civil actions,
making them liable to pay damages where
industrial action was taken without a secret
ballot of members being held first; removed
some of the protection which had been con-
ferred on employees taking part in industrial
action; changed the definition of a lawful trade
dispute; narrowed the legal limits of strike;
and tightened up the circumstances under
which a “closed shop” can be operated.

In February 1984, the Trades Union Con-
gress (TUC) filed a complaint of violations of
trade union rights (Case No. 1261). The Inter-

national Confederation of Free Trade Unions
(ICFTU) and the Public Services International
(PSI) formally associated themselves with the
complaint.

The TUC alleged that the United Kingdom
had violated Convention No. 87 which it had
ratified by denying almost 7,000 staff employed
at the Cheltenham Government Communica-
tions Headquarters (GCHQ) the right to
belong to a trade union. The Government had
announced in January 1984 that staff employed
at GCHQ on civilian contracts (a majority of
whom were already members of trade unions)
were to be deprived of their right to belong to a
trade union. In fact, each member of the staff
had received a circular and an option form ask-
ing them either to agree to surrender their right
to belong to a trade union and receive a cash
payment in return, or to apply for a transfer to
another unspecified job in the civil service.
Those who refused to comply would be dis-
missed and would not have any right to redun-
dancy payments. Such action had been taken
without consultating the unions.

Since the Government argued that the work
at GCHQ was of a special nature, important to
national security, the unions made it quite clear
to the Government that they were willing to
discuss and settle the problems concerning the
complete protection of national security within
GCHQ. If the Government accepted, they were
then, inter alia, willing to ensure the continuous
operation of an essential intelligence service at
GCHQ all day, every day, and they were pre-
pared to reach an agreement.

In its response to the Committee’s conclu-
sions, the Government referred to several
instances of industrial action in the period
under consideration which had disrupted the
continuity of GCHQ operations which were
intended to ensure the security of the UK’s
military and official communications. It
referred to the alleged intention of unions to
use GCHQ as a sensitive target for any type of
industrial action to bring more pressure to bear
on the Government. Therefore the Govern-
ment decided to take specific measures to pro-
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tect the confidentiality of GCHQ and ensure
uninterrupted operation.

The Government also argued that ILO Con-
vention No. 151 (ratified by the United King-
dom) enabled a government to exclude a
particular category of public servants from the
basic right of association that is guaranteed to
them under Convention No. 87.

At its May 1984 session, the Committee on
Freedom of Association stated that the unilat-
eral action by the Government was not in con-
formity with ILO Convention No. 87 and
recommended to the Government to take steps
to pursue negotiations with the civil servants’
unions involved with a view to reaching an
agreement. Such an agreement should ensure
both the continuity of GCHQ operations and
the full application of freedom of association
Conventions. The Committee did not accept
the Government’s argument concerning Con-
vention No. 151. Convention No. 87 guaran-
tees all workers including all public servants
the basic right to form and join organizations.
It drew the case to the attention of the Commit-
tee of Experts on the Application of Conven-
tions and Recommendations.

In January 1985, the TUC made a comment
to the Committee of Experts concerning the
Trade Union Act of 1984 which showed the
“hostile, destructive intentions of the Govern-
ment as regards trade unions which were also
put into effect through the banning of trade
union membership at GCHQ”. The Govern-
ment reacted thereto in a communication of
February 1985 recalling that its decision had
been taken solely in the interest of national
security and that the courts, including the high-
est court (the House of Lords), had decided
unanimously that the Government had acted
lawfully.

The Committee of Experts’ report was sub-
mitted to the 1985 International Labour Con-
ference. The Conference Committee on the
Application of Conventions and Recommen-
dations (henceforth the Conference Applica-
tion Committee) discussed the matter at length
and fully endorsed the Committee of Experts’
report. The Workers’ group expressed its great
concern over the situation. It was recalled that
since the matter had raised complex legal
issues (in particular the relationship between
the various Conventions on freedom of asso-
ciation), the International Court of Justice
might be requested to provide its opinion.

However, between October 1984 and the
1987 Conference session of the International
Labour Conference, no action had been taken
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by the Government. First, the Committee of
Experts, and then later in June 1987 the Confer-
ence Application Committee, observed that in
its May 1986 communication the Government
had clearly stated that it could not be expected
to accept that any obligation had been imposed
in those particular circumstances of the GCHQ
case by the Conventions which it had ratified.
The Government added that over 99 per cent of
GCHQ staff had accepted the terms offered.
The Workers’ group of the Conference Com-
mittee expressed their dissatisfaction about the
Government’s reaction. The Conference Com-
mittee requested the Government to make fur-
ther efforts to find solutions to the problems of
the application of Convention No. 87, in con-
sultation with the social partners, and to report
on any progress achieved. In this connection,
the Worker member of the United Kingdom
recalled in the Conference Committee a very
important fact: during the national strikes in
1981, the staff at GCHQ had joined the strikes
for one or two days as a token of solidarity. The
security of the country had not been affected,
but in retaliation, some two or three years later,
their right to choose their own unions had been
denied to them.

In the meantime, a number of individual
workers at GCHQ applied to the European
Commission on Human Rights, but their appli-
cations were declared inadmissible. In these
circumstances, the Committee on Freedom of
Association urged the Government in Novem-
ber 1987 to inform it on the measures taken to
pursue negotiations with the civil servants’
unions involved with a view to restoring to the
civil servants concerned the rights of freedom
of association. The Government was urged
again by the Committee of Experts and by the
1988 Conference Application Committee. The
government representative on the Committee
argued that, under Convention No. 151, the
extent of the protection of the right to organize
certain high-level employers or employees
whose duties were of a highly confidential
nature was to be determined by national legis-
lation. The Worker member of the United
Kingdom stressed that any offence under Con-
vention No. 87 was a great offence to all work-
ers throughout the world. The matter appeared
grave because of the length of time the case
had been before the Conference Committee,
and because dialogue with the Government
had been laborious. The Government appar-
ently had no intention of complying with the
recommendations and requests addressed to it
by the ILO supervisory bodies. The Worker



members of the Conference Application Com-
mittee particularly noted the Government’s
open disagreement with the Committee of
Experts. Despairing of the situation, the work-
ers’ began to consider the necessity of high-
lighting the case as a difficult one in a special
paragraph of the report. But this has not been
done. At its November 1988 session the Com-
mittee on Freedom of Association observed no
progress whatsoever.

On the basis of the TUC’s observations, the
Committee of Experts noted in 1989 that 13
employees at GCHQ had been dismissed
because of their refusal to give up membership
of the union. The Government further insisted
that Convention No. 87 could not be examined
in isolation from Conventions Nos. 98 and 151,
although the ILO supervisory bodies had con-
sistently taken the view that such was not the
case. Moreover, the Government considered
that the functions carried out by the staff of
GCHQ were in many cases identical with those
carried out by members of the armed forces
working in the same field. In this connection,
the Government referred to a case decided by
the European Commission on Human Rights
(Case No. 111603/85). In the Government’s
opinion, the civilian workforce at GCHQ
should be regarded as falling within the scope
of the “armed forces” exemption in Article 9 of
Convention No. 87. The Committee of Experts,
however, did not agree with this view.

The case was once again discussed in depth
by the Conference Application Committee in
June 1989. The Government maintained its
views. The Worker members noted with con-
cern that the Government systematically con-
tradicted and finally ignored and even refused
the observations of the ILO supervisory bodies
(nor did it use the possibility of recourse to the
International Court of Justice), in particular
that the measures taken against the GCHQ
workers formed part of a systematic restruc-
turing of the labour relations legislation.

Following further discussions about this
matter at the 1989 session of the International
Labour Conference, the TUC wrote to the
Prime Minister indicating that trade unions
would adopt a constructive approach to nego-
tiations so that the Government could honour
its commitments under Convention No. 87.
However, no positive response was received.
In its subsequent report the Government indi-
cated that employees at GCHQ were permitted
to join the Government Communications Staff
Federation (GCSF). However, in June 1990, the
TUC pointed out that the Certification Officer

(responsible for certain administrative matters
concerning trade unions and employers’ asso-
ciations) had declined to issue the GCSF with a
certificate of independence. So employees at
GCHQ were denied even the basic right to
belong to an independent trade union.

In the 1991 Conference Application Com-
mittee, the Workers’ group recalled that the
GCSF was effectively a company union and
the fact that GCHQ employees were allowed to
join it did not mean that they were being
allowed to join a union of their own choice.
The TUC was prepared and called for a dia-
logue, but to no avail. It was also recalled that
the United Kingdom had ratified Convention
No. 144 on tripartite consultations.

In 1991 the Council of Civil Service Unions
(CCSU) and the TUC wrote to the Prime Min-
ister proposing discussions in the light of the
recommendations made by the ILO supervi-
sory bodies. The government representative
indicated to the 1992 Conference Application
Committee that a consolidation of legislative
texts concerning labour issues would be made
shortly. The Workers’ group recalled that the
overall legislation had become not only too
complex but also aggressive. Some of this leg-
islation considerably impeded the activities of
the trade union movement.

In October 1992 and January 1993, high-
level meetings took place between the Govern-
ment and the unions. The Government
indicated that it was ready to consider carefully
any proposal compatible with its basic position.

In December 1993, the TUC reported that
the Government was still refusing to conform
with the requirements of the Convention.
However, since the Government indicated
later in February 1994 that it was determined
to try to make progress on this difficult matter,
the Committee of Experts postponed the exam-
ination of the case till its session in March 1995.
It noted, however, that discussions between
the TUC and the Prime Minister had not led to
any agreement. On the other hand, the Gov-
ernment indicated its willingness to enable the
GCSF to affiliate with the CCSU, thus permit-
ting the staff of GCHQ to be represented in dis-
cussions between the Government and the
Civil Service Unions on matters affecting the
civil service generally. The TUC recalled that
any arrangement which excluded the possibil-
ity of GCHQ staff from joining an independent
union would not be satisfactory. The Commit-
tee of Experts noted that the Government’s
proposal remained firm: GCHQ staff could
only be represented by GCSF and, therefore,
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recalled again that the workers concerned
should be guaranteed the right to establish and
join organizations of their own choosing.

A detailed discussion took place again in
the June 1995 Conference Application Com-
mittee. The Government insisted once more
that GCHQ staff was covered by the provisions
of Convention No. 151 which allowed govern-
ments to decide on the extent of rights to trade
union membership for public servants whose
duties were of a highly confidential nature.
The Worker members referred to the long his-
tory of the case which, unresolved year after
year, was a threat to the whole standard-set-
ting machinery. They were concerned that the
Government insisted on its own interpretation
between Convention No. 87 and on the interre-
lationship between Conventions Nos. 87 and
151, but nothing overrode Convention No. 87.
As regards the offer of affiliation of GCSF to
CCSU, the Worker member of the United King-
dom explained why the workers had rejected
it: when they asked whether GCSF would be
free to affiliate with the TUC, the answer had
been negative; thus, the GCSF was not as inde-
pendent as it was supposed to be.

There also arose the question of a special
paragraph, although the Workers’ group had
not in any way been desirous of such a devel-
opment. They did not believe that a special
paragraph would change the situation. The
issue had become a sort of political football
game within the governing party in the United
Kingdom and the workers did not want to
play any part in political manoeuvring. While
a significant number of members of the Appli-
cation Committee were disposed towards the
adoption of a special paragraph, the majority
were prepared to extend to the Government a
final opportunity to resolve the issues.

In its subsequent communication sent to
the attention of the Committee of Experts, the
Government reaffirmed that it was engaged in
negotiations with the civil service trade unions
over a period of years in a genuine effort to
find a solution. The Committee expressed the
hope that discussions between the two parties
would allow the issue of the right to organize
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of GCHQ workers to be resolved and felt that
an ILO advisory mission could make a useful
contribution towards such resolution.

In December 1995, the Government intro-
duced changes to the conditions of service of
GCHQ staff by removing the GCHQ Director’s
powers of approval and veto over membership
of a staff association; but all forms of industrial
action remained prohibited. However, even in
the light of these changes, the Certification
Officer refused a certificate of independence
for the GCSF in November 1996. At its Novem-
ber-December 1996 session, the Committee of
Experts welcomed the measures taken by the
Government to enable staff at GCHQ to estab-
lish alternative staff associations; on the other
hand, it noted that the GCSF, the only staff
association established at GCHQ, was refused
a certificate of independence because the financ-
ing of the association and its limited access to
the Industrial Tribunal indicated that it was
not able to organize its administration and
activities in full freedom.

The government representative of the
United Kingdom informed the June 1997 Con-
ference Application Committee that after its
election on 1 May 1997, the new Labour Gov-
ernment had restored the right of GCHQ staff
to join a trade union of their choice. The condi-
tions of service at GCHQ had been amended to
remove all restrictions on union membership.
The UK Minister of State for Employment for-
mally announced this change to the plenary
session of the Conference. He emphasized the
Government’s full support for the ILO and the
importance it attached to restoring the United
Kingdom'’s reputation for fulfilling its obliga-
tions as a member State of the ILO.

The Worker members of the Conference
Application Committee noted with satisfaction
the rectification of the situation, which repre-
sented a great victory for the ILO supervisory
bodies, thus bringing to an end a 13-year old
injustice. They recalled, however, that the Gov-
ernment would have to take several further
steps before its legislation and practice were
completely in line with the requirements of
Convention No. 87.






both in Britain and internationally, particularly
in the long years when all domestic remedies
were closed off to us. | am very grateful to the
ICFTU, the PSI, and the whole of the interna-
tional trade union movement which supported
us unstintingly throughout the 13 years. | am
sure that the unequivocal position of the ILO
supervisory bodies and their unswerving
attachment to the integrity of ILO principles
and procedures had a positive direct influence
on the trade union movement internationally.

We know that the Government was seri-
ously embarrassed by the repeated condemna-
tions of its refusal to abide by due process and
that it threatened to withdraw from ILO mem-
bership and we had no faith in its professions
of intent to resolve the issue by agreement in
line with the requirements of the Convention.
It could have challenged the ILO conclusions
in the International Court of Justice and I sup-
pose it must have judged that a challenge
would certainly fail. It never escaped condem-
nation of the International Labour Conference
but did manage to persuade other govern-
ments not to award a special paragraph
against it through its false promises. In Britain,
it did nothing to fulfil the promises made in
Geneva until the Labour Government was
elected in May 1997. | think that the ILO has
every right to feel satisfaction in the outcome,
to the achievement of which it made a most
significant conclusion.

L.E.: In retrospect, would you try to make an
appraisal of the extent to which the ILO’s interven-
tion was decisive in the outcome of your organiza-
tion’s case?

J.M.: It is not possible to say whether the
ILO’s involvement in the GCHQ case was deci-
sive. The really essential element was the
courage and determination of the outstanding
men and women who were employed by
GCHQ and persisted in their fight for their
right to organize in the face of a ruthless gov-
ernmental onslaught which used bribery, intim-
idation and eventually dismissal to try to make
them abandon this basic freedom. The ILO’s
position was throughout a much-valued sup-
port, coming as it did from an authoritative,
rigorous, and wholly independent source. The
support of their trade unions, the TUC, and the
international trade union movement was also
most important for the people at GCHQ.

L.E.: What, in your opinion, are the strengths
and weaknesses of the ILO’s supervisory system?

68

J.M.: | have already referred to the main
strengths of the ILO supervisory system: its
authority; its independence; and its trans-
parency. It is most impressive to see govern-
ment spokespersons, quite often ministers,
being put on the spot to answer the points
raised by the Committee of Experts and repre-
sentatives of the two non-governmental
groups. The GCHQ discussions seemed partic-
ularly dramatic and there was standing-room
only on some of the occasions when the British
Government tried to persuade the Committee
on the Application of Standards of its good
faith. The impact of the ILO’s decisions went
well beyond Geneva and usually there was
substantial press interest in the GCHQ related
meetings.

I think that in other UN forums powerful
governments normally escape this sort of pub-
lic embarrassment. Some of the worst regimes
in the world usually get away with their
human rights violations in other agencies if
they are powerful economically and politically.
The governments concerned are able to use
that power to do deals and to make unholy
alliances with other tyrannies with a similar
interest in avoiding embarrassment. It does not
work like that in the ILO because the trade
union and the employers’ groups are con-
cerned primarily with the integrity of the sys-
tem and avoiding double standards. The trade
union group are not beholden to any govern-
ment or group of governments and in my view
provide the unique vitality and cutting edge to
the supervisory system.

The weaknesses of the system are minor in
comparison with the strengths. The way the
system bends over backwards to be fair and to
give governments further opportunities to
comply with their obligations means that the
procedures are often long and drawn-out.
There is sometimes a most distasteful contrast
between the professions by government repre-
sentatives of commitment to the freedoms pro-
claimed in the ILO human rights Conventions
and the appalling reality in their countries. |
am thinking of slavery; of the pitiless exploita-
tion of children; of the denial of respect and
fair treatment to working people on grounds of
their race, or caste, or sex, or creed, or political
opinions; and of the murder or imprisonment
of trade unionists and the suppression of their
organizations. The extravagant diplomatic for-
malities are hard to take. But | suppose that the
openness of the ILO procedures enables the
world to note the contrast between the fine
words and the infamous realities.



L.E.: Would you care to add any other com-
ments concerning the principle of freedom of associ-
ation and the ILO’s role?

J.M.: Yes. | am concerned about the
attempts being made by some in the ILO to
undermine the authority of the Committee of
Experts and to have the human rights Conven-
tions reinterpreted so as to remove part of their
relevance to modern industrial situations. |
suspect that these attempts stem from a recog-
nition not that the ILO supervisory procedures
are outdated and weak but that they are more
than comfortably relevant and effective for the
liking of some governments and employers.

I am confident that eventually a majority of
governments will come again to an understand-
ing that peace, social justice and freedom are
inextricably bound together and are interdepen-
dent. | hope that they do not have to come to
that realization after widespread economic and
social collapse or a disastrous war, as they did in
1919 when the ILO was founded or in 1948
when Convention No. 87 was adopted. In the
short term, | think that we could equip the ILO
to be even more supportive of the poor and

oppressed by establishing an effective Govern-
ing Body procedure — on the lines of the Com-
mittee on Freedom of Association — to hear and
reach conclusions on complaints of violations of
the discrimination and forced labour Conven-
tions. | hope that government and employers’
representatives will see the value of the trade
union proposals in this regard.

L.E.: Do you wish to use our columns to convey
a message to your fellow trade unionists in ILO
member States, drawing on your own experience
with the ILO?

J.M.: Yes. Basic trade union rights are
human rights — no government or employer or
any other organization is entitled to restrict
them. The ILO proclaims trade union and
other human rights in core Conventions and
the ILO supervisory bodies are invaluable sup-
ports to independent trade union organiza-
tions all over the world in obtaining respect for
these rights. As trade unionists who value
human freedom, justice and democracy, we
should cherish the ILO and do all we can to
enhance its activities and authority.

69






Tunisia

In 1956 Tunisia became an independent
sovereign state ruled by a bey and an elected
assembly. After the abolishment of the monar-
chy (in 1957), Mr. Bourgiba was elected the first
President of the new republic.

Trade unions developed under French rule
and were associated with nationalist politics.
The Tunisian General Labour Union (UGTT)
was linked with the nationalist independence
struggle and with the neo-Destour party of
Habib Bourgiba since its inception in 1946.
After having been pronounced “duly respon-
sible for rule and order”, the latter party
changed its name to the Destourian Socialist
Party (PSD) but its alliance with the UGTT still
continued.

The total labour force in the mid-70’s was
established at 1.4 million (some 50 per cent in
agriculture and 29 per cent in industry). There
were some 200,000 unemployed, and the cre-
ation of employment was among the Govern-
ment’s major preoccupations. In 1977 a “social,
economic and political pact” was concluded
between Government, Party, trade unions and
employees, providing for labour tranquillity,
enhanced productivity and higher wages.

During the period in question, the UGTT
made efforts, within the framework of this pact,
to achieve the adjustment of wages in connec-
tion with the costs of living and to put a stop to
certain forms of harassment for its activities on
the part of the public authorities. However, all
these efforts did not meet with an appropriate
response. Therefore, in January 1978, the UGTT
called a general strike. The strike was inter-
preted by the Government as an act of incipient
subversion and was severely suppressed.

Successively, in February and March 1978
the International Confederation of Free Trade
Unions (ICFTU), the World Federation of
Trade Unions (WFTU), the International
Metalworkers’ Federation (IMF), the Miners’
International Federation, the International Fed-
eration of Building and Woodworkers
(IFBWW) and the Postal, Telegraph and Tele-
phone International (PTTI) filed complaints of
violations of trade union rights in Tunisia
(Case No. 899).

In their allegations, the complainants
referred to violent measures taken by the
authorities to crush the general strike organ-
ized on 26 January 1978 by the Tunisian Gen-
eral Labour Union (UGTT) in support of its
social and democratic demands; to the occupa-
tion by the police of the trade union headquar-
ters; to the arrest of the regularly elected
leaders of the UGTT; to the death of a number
of persons killed by the army.

About one hundred officials of the UGTT -
members of the executive, occupational feder-
ations or regional unions — were arrested,
severely beaten and tortured. They could nei-
ther have any contact with their lawyers,
appear before a magistrate, nor were they
accused. Among the arrested persons were Mr.
Habib Achour, General Secretary of the UGTT,
and Mr. Ismail Sahbani, General Secretary of
the Metalworkers’ Union.

In its reply to these allegations, the Govern-
ment rejected them, indicating that it had
always scrupulously respected the exercise of
the right to strike, but the general strike in ques-
tion did not fulfil the respective requirements of
the legislation (in particular the Labour Code)
and, in the Government’s view, was unjustified
and illegal, being a purely political strike.

In May 1978, the Committee on Freedom of
Association expressed its concern over the
extreme seriousness of the incidents, which
had caused deaths and injuries. It drew the
Government’s attention to the fact that the
right to strike should not be restricted solely to
industrial disputes; workers’ and their organ-
izations should be allowed to express in a
broader context any dissatisfaction with the
economic and social matters affecting them.
Furthermore, it recalled the importance of the
principle that any arrested trade unionist had
to be subject to normal judicial procedure and
had to enjoy guarantees such as the right to be
informed, at the time of arrest, of the reasons
for his or her arrest, the rights to have ad-
equate time and facilities for the preparation of
his or her defence, and the right to be tried as
rapidly as possibly by an impartial and inde-
pendent judicial authority. Finally, the Com-
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mittee requested the Government to provide
detailed information on the charges brought
against the arrested trade unionists, the facili-
ties available to them for their defence, and the
date set for the trials before an independent
and impartial judicial authority.

In May 1978, the IMF supplied further
details concerning Mr. Sahbani, who had been
arrested shortly after the strike, together with
other trade unionists, after the UGTT headquar-
ters had been cleared by the police. They had all
been ill-treated, had had to face very precarious
conditions in prison where most of them had
been held for more than two months without
being able to wash or see the daylight, nor com-
municate with their families and lawyers. Mr.
Sahbani was tortured and left in total isolation
during his imprisonment. On 10 April 1978 he
had been brought before the examining magis-
trate and formally charged. Only then had he
been transferred to a civil prison. A French
lawyer engaged by the IMF and the ICFTU to
represent Mr. Sahbani and other trade unionists
was refused entry at Tunis airport.

The Government’s reply of August 1978
indicated the names of those trade unionists
who had already been sentenced for taking
part in an illegal strike and incitement to riot;
in the cases of the others (among whom were
also Mr. Achour and Mr. Sahbani) the prelimi-
nary investigation was in its final stage. The
Government further indicated that the French
lawyer was finally allowed to attend the trials
as an observer. Nevertheless, the ICFTU pro-
vided legal aid for the union leaders.

In October 1978 the ICFTU referred to the
sentencing of the trade union leaders by the
Special State Security Court. The ICFTU recalled
that they had been found guilty not of subver-
sion but of exercising their fundamental right to
strike. Mr. Achour was then sentenced to ten
years’ forced labour, Mr. Sahbani to five years.

The Government insisted that the strike
had been illegal, that its purpose had been to
create difficulties for the national institutions
and paralyse the economy of the country,
including the essential services. It referred to
the trials which had already taken place at
Sfax, Sousse and Tunis, which had all been
public, maintaining that the accused had had
the benefit of the legal guarantees provided for
in the national legislation.

In its conclusions of November 1978, the
Committee on Freedom of Association
requested from the Government more precise
information on the allegations of ill-treatment;
the conditions of detention of those trade
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unionists who had been tried and sentenced;
the result of the appeals against the judgement
of the State Security Court; and the court judge-
ments concerning all other trade unionists
arrested. At the November 1978 session of the
Governing Body, the Workers’ group asked the
Director-General to have further contacts with
the Tunisian authorities about this case and
hoped that the whole matter would soon be set-
tled to the satisfaction of the Tunisian workers.

The ICFTU supplied the report of its
observers at the Tunis and Sousse trials in
which they reiterated their prior conviction
that the Tunisian trade unionists were innocent
of the crime of which they had been accused;
the inconsistency of the evidence put forward
against them demonstrated clearly that they
had been sentenced for engaging in their trade
union activities and that the authorities had
not respected the provisions of Convention
No. 87 ratified by Tunisia. The observers also
directed several criticisms concerning the pro-
cedure followed by the courts.

Mr. Kersten, General Secretary of the ICFTU,
gave evidence in court to the effect that prior to
the strike of 26 January 1978, negotiations
between the UGTT and the Tunisian Govern-
ment had taken place in which he had partici-
pated, the purpose of which had been to settle a
number of grievances (adjustment of wages;
intensification of the harassment of trade union-
ists, including savage attacks on UGTT officers;
and the determination of the Party to use every
possible means to gain control over the UGTT) .
According to him, the UGTT leaders had never
sought by their actions to undermine the coun-
try’s institutions; on the other hand, the Gov-
ernment had been seeking to provoke a clash
with the UGTT in order to undermine the pres-
tige of its leaders. Mr. Kersten also claimed to
have personally witnessed the measures taken —
when the UGTT Executive had decided to call a
one-day general strike — and the recommenda-
tions made by Mr. Achour with a view to avoid-
ing the taking of any initiative during the strike
which might have appeared to warrant the
intervention of the police. Mr. Kersten told the
court that the Prime Minister had informed him
that he considered the strike to be legal and that
he did not reproach the UGTT on this count. He
added that the trade unionists could not be
blamed for the violence that had occurred on 26
January. The Tunisian trade unionists main-
tained that the violence had been the work of
specially appointed agitators.

In spite of these facts, Mr. Achour had been
accused of having been planning for many



years manoeuvres designed to culminate in a
political conspiracy against the Government.

In January 1979 the ICFTU alleged that in
December 1978 the authorities transferred Mr.
Achour and another UGTT leader to the prison
at Nador, where conditions were particularly
bad, and that their lives were in danger.

In its reply of February 1979 to the Com-
mittee’s recommendations, the Government
rejected the allegations of ill-treatment of any
kind whatsoever (both under preventive
detention and after the conviction), repeated
that the general strike had been illegal, of a
strictly political nature.

At its February 1979 session, the Committee
on Freedom of Association noted in its conclu-
sions that the objectives of the general strike of
26 January 1978 had been defined quite differ-
ently by the Government as compared with the
complainants. It recommended to the Govern-
ing Body in particular to note these contradic-
tory statements; to note also that several trade
unionists cited by the complainants had been
set free in the meantime; and to ask the Gov-
ernment to provide information on the out-
come of the proceedings against the unionists
who had not been judged and of any new fact,
in particular of any possible measure of
clemency which could be taken.

At the February-March 1979 session of the
Governing Body, the Workers’ group expressed
its disappointment that a number of unionists
were still awaiting sentence; it declared it was
certain of the innocence of the Tunisian trade
union leaders of the charges brought against
them and that there was no proof of their
involvement in any but normal trade union
activities. Several European Governments’ rep-
resentatives in the Governing Body asked the
Tunisian Government to show mercy.

Further information was then supplied by
the Government successively in May, June and
October 1979. It indicated that a certain num-
ber of trade unionists implicated in the events
of 26 January 1978 had been granted a free par-
don and that further measures of clemency
might be under consideration. In August 1979
Mr. Achour was granted pardon by the Head
of State. Altogether, 78 trade unionists had
been released, 14 were still serving their sen-
tences, among them Mr. Sahbani. The Commit-
tee on Freedom of Association at its session of
November 1979, recommended to the Govern-
ing Body to request the Government to pro-
vide information on any new measures with a
view to restoring full trade union freedom as
regards the 14 trade unionists still in prison.

In January 1980 the Government referred in
its communication to the situation of the trade
unionists who had been released. In this
respect, it recalled the respective provision of
the Labour Code (Section 251), according to
which no office of management or administra-
tion in an occupational association shall be
held by any person who has been sentenced by
a court of law of any kind for more than three
months’ imprisonment. Moreover, it recalled
article 25 of the by-laws of UGTT, according to
which the eligibility for office in a primary
union is restricted to those who have been
members of UGTT for at least two years, pro-
vided that they have not been convicted by a
common-labour court, and the Government
remarked that some of the released trade
unionists had been reinstated in their primary
union since they had conformed to the pro-
visions in question.

In its conclusions of February 1980, the
Committee on Freedom of Association recalled
that no measure of clemency had yet been
taken in respect of the 14 trade unionists who
were still in prison, and that these persons
were leading officials of UGTT. It further
recalled that from the provisions of the Labour
Code it would have appeared that the persons
convicted following the strike were no longer
eligible for trade union office. The Committee
was of the opinion that it would have been
desirable, for the purpose of defining the
grounds of ineligibility for trade union office,
to make a distinction between different kinds
of offences according to whether or not they
were prejudicial to the proper exercise of trade
union office. It was of the opinion that, with a
view to conciliation and in the interests of the
development of the Tunisian trade union
movement, the Government should have
envisaged the future possibility of allowing the
convicted trade unionists once again to assume
trade union office.

Finally, in its communication submitted to
the May 1980 session of the Committee on
Freedom of Association, the Government
informed that all the remaining unionists but
two had been pardoned, among them Mr. Sah-
bani, and that it had taken note of the Commit-
tee’s comments and recommendations
concerning the conditions of eligibility for trade
union office. The Committee recommended to
the Governing Body to request the Government
to take measures of clemency as regards the
two persons still detained and to draw the Gov-
ernment’s attention to the desirability of taking
measures to allow the trade unionists detained
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after the events of January 1978 to reassume
trade union office. At the June 1980 session of
the Governing Body, the Workers’ group was
particularly pleased with the outcome of the
visit of the Director-General to Tunis in April
1980. It strongly appealed to the Government to
do its utmost to settle the remaining questions.
In October and November 1980 succes-
sively, the Government provided information
the measures taken to regularize the trade
union situation in the country, as follows:

« the release of the two former trade union
leaders;

« the formation of the National Trade Union
Commission which replaced at the national
level the previous structures for managing
the affairs of the UGTT during the tran-
sition phase and until its next congress, the
organization and preparation of which had
been assigned to this Commission;

= the decision by the Head of State to pardon
the trade unionists convicted by certain
courts; he also pardoned those convicted by
the State Security Court; in adopting this
measure the Head of State was seeking,
according to the Government, to promote a
psychological climate which would permit
the free and democratic election of a new
trade union leadership.

At its November 1980 session, both the
Committee on Freedom of Association and the
Governing Body noted with keen interest these
measures taken, as outlined above, with a view
to the regularization of the trade union situa-
tion in the country.

The regularization of the trade union situa-
tion from 1980 onwards was a chance for the
UGTT to recover its legitimacy. Its leader,
Habib Achour, restored to his rightful status,
was re-elected as leader of the trade union
national centre. However, such normalcy was
to be short-lived. After five years of intense
trade union activity, the Tunisian government
clamped down again and decided that the
UGTT must tow the line. The conflict broke out
in 1985 and was to throw the country into a
severe social and political crisis for three years.

Having come back on its feet and embold-
ened by its years of resistance, the UGTT set
itself social objectives intended to assuage the
anti-social economic options of the day and tilt
the scales of political life in favour of civil lib-
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erties and fundamental human rights. In
December 1984 the UGTT held its 16th Con-
gress, a turning point in the course the
Tunisian trade union movement was to take.

Once again those in power chose to handle
matters in an authoritarian fashion, their pur-
pose being to bring the workers’ movement to
its knees and stifle democratic aspirations.
Their target was the UGTT: all UGTT offices
were under siege throughout the country.
UGTT militants were hunted out, ill-treated
and threatened with severe reprisals if they did
not give up trade union activity. Habib Achour
and his fellow unionists were imprisoned.
Hundreds of other trade unionists were fired,
ill-treated and persecuted.

On 7 November 1987, long-awaited change
came at last: Tunisia was saved from imminent
civil war. The Head of State decided to grant
amnesty to the trade unionists and announced
that the State Security court was dissolved. The
trade unionists, restored to their rightful sta-
tus, returned to work. The international trade
union movement, as well as the ILO noted
with satisfaction the measures taken by the
Tunisian government to regularize the trade
union situation.

On 28 April 1989, the UGTT held its extra-
ordinary Congress in Sousse, a date which
marked its rehabilitation and return to its legit-
imate status. Ismail Sahbani was elected Sec-
retary-General. In the course of the current
decade, relations of mutual respect have been
established between the Government and the
Tunisian national trade union centre. The
strike as well as the right to organize freely are
guaranteed.

In 1992, Michel Hansenne, Director-Gen-
eral of the ILO, visited Tunisia where he con-
tacted the Government and the social
partners. After his meeting with the Chief of
State, he expressed his satisfaction at the
immense progress achieved in Tunisia in
terms of the strengthening of tripartism and
social dialogue.

The crowning event was the invitation
extended to the Tunisian Head of State to be
the special guest of the ILO at the 1995 Session
of the International Labour Conference. Presi-
dent Ben Ali’s address to the plenary session
was well received by the delegates who
cheered the strides Tunisia had made in the
field of social dialogue and respect for funda-
mental workers’ rights.



We must strengthen our links of cooperation and
coordination within the ILO, which remains the foremost
bulwark against any kind of social retrogression ...

L.E.: The difficult years of repression and strug-
gle to restore democracy are now over. In retrospect,
how did you perceive the role of the ILO? Did it
inspire your confidence? Do you think that the ILO
has helped to advance the cause of freedom of as-
sociation in Tunisia?

1.S.: The highpoints in the life of a trade
union militant are recollections that remain
intact and indelible. Even today | have vivid
memories of the years of struggle for democ-
racy and freedom of association. They were
difficult years for me and for hundreds of
UGTT militants who paid dearly for their com-
mitment to the ideas of freedom of association.
But they were also glorious years which are
still a source of determination and pride for us.

In the mid-1970s, | was General Secretary
of the Metalworkers’ Federation. Within the
UGTT, we were engaged in a vast social strug-
gle for the observance of trade union freedoms
and worker rights. Even in calling the general
strike on 26 January 1978, we were deeply
motivated by concern for trade union free-
doms. Undoubtedly, the then Government was
bent on snuffing out the UGTT so as to extend
its control to the entire civil society. It must be
said again today that the Government clearly
had anti-democratic leanings, with the result
that the conflict between the unions and Gov-
ernment soon became politicized. Using the
legitimate general strike as a pretext, the Gov-
ernment launched a massive campaign of
repression against trade unionists and all
activists for democracy.

I was arrested along with other UGTT lead-
ers and sentenced to five years of forced
labour. That was a painful chapter in the his-
tory of our trade union movement, but one
that abounded in lessons. While in detention, |
drew solace from the sympathy of our mili-
tants and from public opinion which rallied
behind our cause, but also from active and
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effective international solidarity which we
could feel from the depths of our cells.

Tunisians were revolted by the excesses of
the repression and abuse being perpetrated by
the militia.

In addition to all the moral support which
reassured us of the soundness of our cause, |
was especially alive to the gestures of sym-
pathy and the solidarity coming from our col-
leagues in the international trade union
movement, and generated by the pressure
being exerted by the ILO for our release and for
observance of the right of association enshrined
in Convention No. 87 which had been ratified
by Tunisia. | still recall the visits to Tunisia by
Mr. Francis Blanchard, the Director-General of
the ILO. He was a man of remarkable principle
and courage. He was a friend of Tunisia and of
the UGTT. Thanks to his strong stances against
violations of trade union rights and his inter-
vention on behalf of UGTT militants and lead-
ers, the ILO —and, lest it be overlooked, thanks
also to the unremitting efforts of the Workers’
group - did much to advance the cause of free-
dom of association in my country.

The Governing Body as well as the Com-
mittee on Freedom of Association were unre-
lenting in their defence of the integrity of trade
unionists in detention and in calling upon the
Government of Tunisia to respect international
labour conventions, in particular, Convention
No. 87 guaranteeing freedom of association.

The positive role of the ILO was confirmed
during the crisis of 26 January 1978, as well as
that of 1985, itself also marked by brutal
repression against UGTT leaders and militants.

L.E.: Is there a special moment that stands out
in your mind concerning the ILO’s role?

1.S.:The years of struggle and imprisonment
remain indelibly etched on the mind of every
trade unionist. They constitute an unforgettable
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chapter in our struggle for freedom and democ-
racy. Furthermore, like all trying times, those
difficult years also had their rays of hope which
shored up the resolve of militants and gave
them determination and faith in the future.

One occasion that | will never forget was
the prison visit we received from Mr. Francis
Blanchard, ILO Director-General, in 1979. That
was a very noble gesture by a man devoted to
the cause of justice and freedom. He expressed
his sympathy with us and assured us of the
support of the ILO for our cause. That visit was
extremely well received by our rank and file.
To all intents and purposes, it accelerated the
process of normalization of the situation of
trade unions in Tunisia. Indeed, a few months
later we were, first and foremost, free, and
preparing to rejoin our organization as its legit-
imate leadership.

L.E.: This year marks the 50th anniversary of
Convention No. 87. Do you think it is still relevant
in the face of a globalizing world economy and
changes in all spheres of human activity?

1.S.: The principle of freedom of association
is universal and immutable. It is also a funda-
mental human rights principle applicable in all
places and at all times.

Therefore, beyond the contingencies, Con-
vention No. 87 remains an absolute reference
for humanity. We are now observing the 50th
anniversary of that convention. Far from
becoming obsolete, it is today more relevant
than ever. In the light of the complaints lodged
with the ILO and of the numerous violations of
freedom of association recorded periodically in
the annual report of the ICFTU, Convention
No. 87 remains essential to safeguarding worker
rights from abuse and preserving freedom of
association as one of the underpinnings of any
social advancement.

Itis true that we live in a world in the throes
of globalization and technological transforma-
tion which are triggering upheavals in all facets
of work and human activity in general.

The world of work and occupational rela-
tions are undergoing unfamiliar changes. The
right to stable work and other vested social
rights are being increasingly contested and
guestioned by the advocates of neoliberalism
and the exponents of unbridled capitalism.
More than ever before, the role of the ILO must

be reaffirmed and enhanced. The monitoring
mechanism, in particular, the principle of
moral suasion and the appeal procedures
should be strengthened to ensure full respect
for the provisions of Convention No. 87 and to
thwart any attempt to neutralize the militancy
of the labour movement and sideline the trade
unions in the globalization process.

L.E.: Bearing in mind your experiences, is there
a message that you would like to send to fellow
trade unionists in ILO member States?

1.S.: If | had to send a specific message to
my trade union colleagues across the world, it
would be that the freedom of association is a
universal value that transcends nationalism
and cultural divides. We are all engaged in the
same struggle against the forces of exploitation
and injustice and in defence of the right of
workers to dignity and well-being. We should
intensify such activities even further, consider-
ing that we are presently at a difficult juncture
in world affairs which is marked by the hege-
mony of transnational corporations and by
economic ultra-liberalism.

Free trade unionism — well defended by the
ICFTU —and the international labour standards
that currently constitute the framework of fun-
damental human rights are now jeopardized by
market forces. The tripartite system, partner-
ship and collective bargaining are under attack
from many quarters intent in halting the process
of social transformation and stultifying the
hard-won achievements of workers.

In the light of runaway economic globaliza-
tion, which seems contemptuous of social jus-
tice and of ethics in general, the only way
forward for us is that of solidarity. We need
more than ever to strengthen our links of coop-
eration and coordination within the ILO
which, at the international level, remains the
foremost bulwark against any kind of social
and economic retrogression.

Let us not forget that the ILO — by virtue of
its tripartite make-up and its determination to
defend labour standards and the social dimen-
sion as integral components of any economic
development process — remains a force of
moral suasion and an essential point of refer-
ence for counteracting economic or social and
political abuses perpetrated by certain govern-
ments and irresponsible economic powers.
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