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CONCLUSIONS
I. Overview
ILO and OECD

1. Since the 1970s, there have been two intergowemtal tools available to the
international trade union movement for taking attiowards multinational enterprises:
the OECD Guidelines for Multinational Enterprise976) and the ILO Tripartite
Declaration of Principles concerning Multinatiofalterprises and Social Policy (1977)
(hereinafter the MNEs Declaration).

2. The MNEs Declaration was revised in 2000 an@006 to establish a link to the
1998 Declaration on Fundamental Principles and ®Rigit Work and the Global
Employment Agenda. These reviews included mentiohsnew conventions and
recommendations on this subject, which currentigl t69.

In the early years of the last decade, the ILO bdgaconnect the MNEs Declaration
with the notion and the practice of Corporate SoResponsibility (CSR), which was

specially developed by employers. In this way,|tl@ set basic rules on the company’s
“internal” responsibility towards its own workers.

Likewise, since 2007, the ILO has put off the fgear survey on the MNEs

Declaration in favour of sectoral and country-sfieciesearch studies, and it has
created the ILO Helpdesk on MNEs. Through the Gawer Body, the Workers’ Group

intends to give momentum to a significant reviewtltd MNEs Declaration follow-up

instrument, as it considers that the applicationsoth an instrument is key in a
globalized economy.

In 2007-2009, the ILO also included the MNEs Deaimn in other instruments,
namely: the “Conclusions on the Promotion of Susthie Enterprises” (2007) (within
the framework of the Director-General’s Introduatido that year's Conference:
“Decent Work for Sustainable Development”), the tIxeation on Social Justice for a
Fair Globalization” (2008), and the Resolution “Beering from the Crisis: A Global
Jobs Pact” (2009).
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Later, the ILO Symposium “Celebrating the 60th Ammsary of Convention No. 98:
the Right to Organize and Collective Bargainingha 21st Century” (Geneva, October
2009) also dealt with the potential role of the MiNBeclaration as a benchmark for
transnational collective bargaining. A short timatel, the High-Level Tripartite
Meeting on Collective Bargaining held within thefiework of the 308 Governing
Body meeting (Geneva, November 2009) took up th@ach in its introductory note
(“Collective Bargaining: Negotiating for Social Jigg”).

In 2010, ACTRAYV came up with the Booklet “The ILONMES Declaration: What's in it
for Workers?”

Annex | outlines the two 2009 above-mentioned dasntis on this subject as well as
the Booklet in relation to its emphasis on CSR.

3. The OECD Guidelines recognize the ILO’s competeon the issue of employment
and labour relations and, in that context, staaé tiieir content reflects the provisions of
both ILO Declarations, indicating that the 1977 Reation may prove to be useful for
developing a good understanding of the Guidelirees B more comprehensive (in the
supplementary text “Commentaries”).

The OECD Guidelines were subjected to a thorougiewein 2000, which included
new topics and boosted the performance of its ¢ipea mechanisms (the National
Contact Points, NCPs). An update of the Guidelihas been in preparation since
2009—and is expected to be approved in 2011—with dhm of increasing their
relevance and clarifying private sector responsiés. Annex Il features a summary of
the main TUAC proposals.

This decade saw the creation of OECD Watch (2083a aneeting place for NGOs
working in connection with the Guidelines, twently which are American. From a
historic perspective, the 2000 review made it pgmsesito increase the number of
submitted cases from a handful during the firstritydive years to over 200 cases at
present (113 of which have involved trade union&gcording to TUAC, after
completing the procedure, 60% of these cases hasepbsitive outcomes. The study
conducted by FES on the universe of Latin Americases (“The OECD Guidelines for
Multinational Enterprises in Latin America: Experoes, Learnings and Proposals from
a Trade Union Perspective,” 2009) concluded thatLftin America, this percentage
rises to nearly 70%.

4. The ILO also views the Global/International Feamork Agreements (hereinafter
GFAs-IFAs; the two names have to do with their gapgical reach) signed by Global
Union Federations (GUFs) with multinationals inithrespective sectors as positive in
terms of “social dialogue on an international s¢alhese agreements are linked to the
work of the ILO as they include in their languagéerences to international standards,
in particular the Core Labour Standards and othmrv€ntions and Recommendations
contained in the MNEs Declaration. They have oftsulted from the previous creation
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of trade union networks or committees within GU&8sce 2000, more than 70 GFAs-
IFAs have been signed covering nearly 5 million keos.

5. In June 2008, the ILO and the OECD organizedga-level conference on CSR

under the title “Employment and Industrial RelasoRromoting Responsible Business
Conduct in a Globalising Economy” aimed at explgrpotential synergies between the
two instruments.

6. There are two current elements tied to this thdroth at the ILO and the OECD,
namely:

- At the ILO, the proposal submitted to the consitieraof the Governing Body
that the future editions of the Conference shouldress issues related to the
global supply chains and information and consultatwith workers. As
previously indicated, the Workers’ Group has alsggested reviewing the
MNEs Declaration follow-up mechanism.

- At the OECD, the announcement in March 2010 of steet of a process to
develop sample provisions on investment to encauthgir inclusion in trade
and investment treaties.

7. Mention should also be made of some other thiga developed within the United
Nations: the Global Compact (2000), a voluntary ageement initiative introducing
some general references to labour, environmentad, anticorruption issues, and
another one that seeks to create a more encomgastsindard dealing with Human
Rights and Transnational Corporations and otherir@gses Enterprises (named
“Protect, Respect and Reméjlypromoted by the UN Human Rights Council, through
the Special Representative of the Secretary-General

ITUC/TUCA, TUAC and GUFs

8. Historically, the MNEs Declaration and the OEGDidelines have been supported
by the international trade union movement (ICFTUCM. Later, the trade union
movement included the European Works’ Councils (B\Vi@ its strategy along with
the GFAs-IFAs. The latter were included after therkihg Group and the ITSs adopted
a “Basic Code of Labour Practices” (1997).

Since its creation in 2006, the ITUC has consisggnirsued this approach, placing an
increasing emphasis on the regulatory aspects & @8its 2¢ Congress (Vancouver,
June 2010), the ITUC will adopt a new resolutioattifiollows up on and further
develops this tool (“Global Unions, Global Compaiije

9. In the Americas, in its Founding Congress (Panpaviarch 2008), the Trade Union
Confederation of the Americas (TUCA) adopted a Raogne of Action containing a
work sub-theme called “Multinational EnterprisesSFC and Regulated Investment,”
which was placed under the responsibility of therS&riat for Economic Policy and
Sustainable Development. The TUCA followed a sim@pproach to that of the ITUC,
TUAC and GUFs, although it also highlighted the artpnce of dealing with what are
known asmultilatinas, i.e. Latin American multinational enterprises,osb behaviour
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is no different from that of the rest of multinatad enterprises. In this regard, the
TUCA has acted directly in relation to some evémiBrazil.

10. The Programme is being developed by the Workergup on Transnational
Enterprises (GTTN), with the participation of thegional arms of the Global Union
Federations (GUFs), trade union centres and tradenuechnical support structures,
with the backing of FES’s Regional Trade Union Paogme, under which four
strategic workshops have been carried out on tiogses. The focus has been on GFAs-
IFAs, the notion of CSR, the draft ISO 26000 staddand the European Works
Councils (EWCs). From a CSR standpoint, the Graagdndorsed the approach on the
“legal responsibility” of GFAs-IFAs that has beeaveéloped for a number of years by
European and Latin American trade unions (the mdatument is the Seville
Declaration, 2005).

11. The TUCA also supported the TUAC-FES regiomahisar on OECD Guidelines
(Buenos Aires, November 2008), which issued the etifis Aires Declaration”
recommending a number of operational improvementsgdvernments based on
TUAC's guidelines. That meeting brought togethad& union representatives from the
four countries with National Contact Points (NCR®mely Argentina, Brazil, Chile,
and Mexico—the first three in their capacity asekers and the fourth one in its
capacity as a full member. Peru was about to betezleas an observer, so Peruvian
trade unions had also been invited to the meeliatgr, Chile became a full member of
the OECD.

12. The TUCA produced a booklet for analysing th® IConclusions on Sustainable
Enterprises and had a regional exchange with ILO-R&V from which strategic
conclusions were derived (ACTRAV-TUCA Seminar “Teatdnion Training on the
Global Jobs Pact, Decent Work and Sustainable Dpuetnt,” Montevideo, March 1-
3, 2010). The TUCA and several affiliated organas have responded to an
ACTEMP survey from the regional office.

II. PROPOSALS
In general:

1. To adopt the following strategic statement: Tagulatory contents of the OECD
Guidelines and the ILO MNEs Declaration are parttloé set of internationally
recognized fundamental rights at work. Therefdmeytare to be considered as the basic
guarantees of workers in all future negotiationthay apply to labour relations.

2. To strengthen international collective bargainby using tools such as the GFAs-
IFAs, building on the experience of European Wdtkaincils (GTTN Workshop “The
EWCs and the Latin American Trade Union Movementgntevideo, November 5 &
6, 2009) and fostering interaction between bargaimit a global level and bargaining at
a national/sectoral level as well as internatiaudildarity actions




e

STIFTUNG ACTRAV

3. To follow up on the elements introduced into mlesv ITUC resolution, including the
language changes (regarding “multinational entegsfi and “transnational
enterprises”) as well as the final position to Hemted on the ISO 26000 Standard once
it has been approved.

4. To study the issues and instruments addressdldeb$eminar as they relate to the
LPA’s (Labour's Platform for the Americas) chapten “Multinationals and Large
Enterprises.”

5. To link the theme of the seminar with the workregulated investment, including
the investment chapters on FTAs and PAs, IPPT®étmvent Promotion and Protection
Treaties) and the OECD investment policy.

6. To turn the ongoing mapping of foreign and Ladimerican multinationals in the
Latin American and Caribbean region into a commatalase to work on this issue
with the GUFs and the sub-regional Coordinationiésmd

7. To draw formulations from the themes addresedtlis seminar that may contribute
to the organizational aspects of the Trade UniditS&form programme. This relates
to the sub-theme “Relations with GUFs” as to thele at the national level as well as
to the creation of specific functional areas (witte previous experience of CUT
Colombia).

8. To include the productivity variable, followirtge concept of systemic productivity,
in the analysis of the themes addressed in thisnsemwithin the context of decent
work and as a fundamental starting point for adradion strategy conducive to better
wages and improved working conditions and, ovemalprogressive redistribution of
income.

Regarding the ILO MNEs Declaration (see Annex I):

1. To disseminate and use the ILO-ACTRAV Booklettba Declaration in strategic
and educational activities; to encourage the usbeofLO MNEs Helpdesk, particularly
the sections on standards and sectoral analyses.

2. To support ILO-ACTRAV in the drafting of the adasions of the 2009 Symposium
on Collective Bargaining.

3. To continue the exchanges between trade uniothdL®D-ACTRAYV regarding ILO
activities related to CSR and Sustainable Entezpris

4. To promote the strengthening of the MNEs Detilanaas part of an international
framework for enforcement of the ILO regulatoryngiples by MNEs/ Latin American
multinationals and their supply chains. To follow an the recommendations of the
Workers’ Group regarding eventual ILO developmentgssues related to information
and consultation to workers.
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Regarding the OECD Guidelines
(See Annex Il):

ACTRAV

1. To propose to TUAC that trade union organizatiom OECD observer countries
(Argentina, Brazil, and Peru) should be incorpatavéth that same status for the
purpose of follow-up and application of the Guides.

2. To carry out joint actions together with Childaade union organizations in order to
validate their accession to TUAC as full members.

3. To support TUAC in its efforts to include itsigities in the OECD Guidelines
review by supporting the proposals put forwardh& seminar (See Annex lll), within
the context of the 2008 “Buenos Aires Declaration.”

4. To politically and technically endorse affilidteand fraternal organizations that
decide to bring new cases before NCPs. This demasdraised at the seminar by
representatives of CUT Peru and CNUS Dominican Blepu

5. To foster greater coordination among trade um@anizations in connection with
the cases brought before NCPs in the Americas @@anadSA, Mexico, Peru, Chile,
Argentina, and Brazil) involving MNEs establishedthe region. To follow up on the
submission of cases before the OECD in coordinatibm TUAC.

6. To develop an exchange relationship with OECDtdWataking into account the
content of the Programme of Action and antecedenhtie one described at the seminar
(OECD Watch INCASUR-CTA-CGT workshop on the Argemeticase, Buenos Aires,
April 10, 2010).

Regarding GFAs-IFAs and Trade Union Networks:

1. To continue the exchanges within the GTTN reigardhe “legal responsibility” of
the agreements and their relation with the suppbirc (theme of the next workshop,
Montevideo, May 2010).

2. To support GUFs in the promotion of trade unmetworks, making use of the
Booklet “Guia para a construcao de Redes SindieaisEmpresas Multinacionais”
(CUT Brazil, 2009 [Guide to Building Trade Union tNerks in Multinational
Enterprises]) presented at the seminar. Likewsédk into the possibility of carrying
out a specific GTTN meeting to evaluate the expees of existing Networks,
especially in Latin American multinational entegas.

3. To support GUFs in the signing of new “secondegation” (as per UNI americas’s
proposal) GFAs-IFAs, especially with Latin Americarultinationals, as well as their
use as organising and collective bargaining towets]e giving visibility to collective
agreements signed with subsidiaries of the sama&matibnal (as per IMF’s proposal).
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5. To request a strategic plan from PSI to link themes of this seminar with its
affiliates’ approach in favour of quality publicrsees.

IV. Next Steps

1. We now move on to the phase of obtaining supparthis document from other
TUCA affiliated and fraternal trade union organiaas, as well as from other GUFs
that were not present at the seminar.

2. Encourage seminar participants working within thpdese of sub-regional trade
union coordination structures (CCSCS, CCSA, CSAG&her sub-regional bodies
(CCLA, FCES, SICA-CC, CARIFORUM) and COSATE at anmthspheric level, to
report on the results of this seminar and introdiheetheme in their respective action
plans.

3. The seminar participants will be incorporated i@ GTTN network with the
support of ACTRAV’s Solicomm communications system.

CGT and CTA Argentina; CUT, Forca Sindical, and UGT Brazil, CLC Canada,
CUT Colombia, CUT and CAT Chile; AFL-CIO USA, CTM y UNT Mexico,
CGTP and CUT Peru, CNUS Dominican Republic, IMF, ICEM, PSI, ITF, UNI
americas.

ANNEXES
|. SELECTION OF CONTENTS FROM RECENT ILO DOCUMENTS

I. SYMPOSIUM “Celebrating the 60th Anniversary of Convention No. 98: the Right to Organize
and Collective Bargaining in the 21" Century,” Geneva, October 12-15, 2009

International Industrial Relations

a. Globalization requires the internationalizatidreollective bargaining and industrial relations.
International Framework Agreements and Global Fraonk Agreements constitute part of a strategy to
widen the space for organizing and bargaining ctitely at national level

b. In order to achieve this, trade unions needremgthen international solidarity including intational
direct support actions

c. Codes of conduct have failed to promote freeddassociation and collective bargaining

d. Models of international collective bargaininghaaly be effective if an interaction is establidhe
between negotiation at global level and nationettsal negotiation

Trade Union Action

a. Multinational companies leading global supplgios need to be engaged nationally and
internationally by trade unions, in close coopemativith national and sectoral structures. Tradensi
should use tools such as global framework agreestargeted programmes and international solidarity
actions

b. To address the challenge of globalization angréonote freedom of association and collective
bargaining, actions should be extended to othersasach as trade, international investment and
international procurement
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ILO Action

In order to promote collective bargaining, the Ih€eds to become a centre of excellence on this topi
and assist constituents in addressing the poliejleriges stated above. In particular, Office-witferés
should be undertaken in order to implement theWailhg actions: Increase efforts towards engagirt wi
multinational companies, in order to fully respladtour rights and collective bargaining throughout
global supply chains. The ILO MNEs Declaration pd@s relevant guidance in this regard. Synergies
could be created with the OECD Guidelines and #t®nal contact points. Consideration should be
given to a new follow-up mechanism for the ILO MNBsclaration

Il. Collective Bargaining: Negotiating for Social dustice. Introductory Note to the High-Level
Tripartite Meeting on Collective Bargaining (Geneva November 19-20, 2009)

Europe and Central Asia.With the enlargement of the European Union, thesimational dimension
of collective bargaining is becoming more importdritere are two major developments in this
regard. The first is the increased cross-bordempeoison of labour costs, flexibility and
performance by multinational enterprises (MNESs) #edexchange of information and coordination
of bargaining agendas by trade unions. The seconceens transnational negotiations between
European industry federations, sometimes initied European Works Council (EWC) and a
multinational enterprise, which result in Europ&aamework Agreements (EFAs). These
agreements do not address wages and working tingareted as core collective bargaining issues—
but rather address topics such as corporate sesjbnsibility, the elaboration of key principles
underpinning company employment policies, busimessucturing, and particular aspects of
company policy such as health and safety

Global DevelopmentsA growing number of International Framework AgreemsgIFAs) have been
concluded between MNEs and a global union fedaerd@®UF) (possibly co-signed by an EWC).
Unlike the EFAs, these are global in scope. Thes@at collective agreements, but rather establish
frameworks of principles, often with a commitmempromote fundamental principles and rights at
work including the effective recognition of theiigo collective bargainindn the maritime sector,

a unique agreement was reached in an internati@mghining forum between the International
Transport Workers’ Federation (ITF) and the Intéioreal Maritime Employers’ Committee

(IMEC). The agreement has many of the charactesisti a collective agreement, including wage
increases, working hours, leave entitlement, magepay, and medical treatment.

lIl. ILO/ACTRAV: The ILO Declaration regarding Mult inational Companies: What's in it for
Workers? 2010

Introduction . Now is the time to reassert the important rok thternational labour standards can play
in promoting socially responsible economic develepmA key to this development is the recognitign b

governments and employers that enterprises musinaatresponsible way in relation to their labour
practices

Many enterprises, particularly multinational entésps (MNES) are responding to the demands of
shareholders and consumers and adopting socialbpnsible actions and behaviours. We must ensure
this commitment extends to the labour dimensiondoyiring that, as a minimum, these enterprisegnact
accordance with international labour standards.

The ILO has a ready-made framework for guiding dlaons of enterprises that want to observe the
principles enshrined in international labour staddafurther to their obligations under the lawe th
MNEs Declaration is practical, comprehensive anche® with the authority that the ILO has adopted it.
That is, governments, workers and employers haveedgthat it is a good practice guide for enteepris
behaviours and actions

The MNEs Declaration provides support for our argata that enterprises should respect the right of
workers to freedom of association and their righdtganize and to collectively bargain for theimnts
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and conditions. While there is now broader awargésore labour standards, more work has to be don
in reference to the responsibility of companiebawe good industrial relations. The need for aweke
effort to strengthen work and action in relatiorthe right to organize and collective bargainirghts

was, for example, identified at the ACTRAV Sympasito celebrate the 80Anniversary of ILO
Convention No. 98 in October 2009. The MNEs Dedtianawill be an important tool in our efforts here.

ACTRAV

Within the MNEs Declaration there are also clausesonsultation, grievance procedures and dispute
resolution, all recognising the right of workertsrepresentation.

The MNEs Declaration represents a global agreemeott how enterprises should act. It is a valuable
tool for unions to utilize when organising to maintand improve the situation of workers.

What is the MNEs Declaration?One of the problems with current Corporate Soceggonsibility
(CSR) claims is that businesses seek to use C8&iiwes and codes to redefine what constitutes
responsible behaviour. Businesses should be diagedrfrom unilaterally defining their respective
responsibility. The MNEs Declaration has an impatrtale to play in this respect, being an agreetat
tripartite level.

All of this makes it a powerful tool for trade un® to use. It has moral authority and provides a
comprehensive checklist of the standards that rises should uphold through their operation.

Why was the MNEs Declaration adopted?The MNEs Declaration was negotiated by governments
workers’ and employers’ representatives at a tinmerwinternational organizations began recognising
that the balance of power between transnationgdarations and governments could be tipped towards
the private entity. This was particularly the cémedeveloping countries trying to attract Forelgimect
Investment.

The adoption of the MNEs Declaration coincided witte approval of the OECD Guidelines for
Multinational Enterprises, another internationahfiework that recognizes and refers to ILO standards

Both the OECD Guidelines and the ILO MNE Declanatigere responses to work begun on a United
Nations Code of Conduct for MNEs.

The MNEs Declaration, therefore, arose out of #eagnition that given their growing size and infiae,
the actions of multinational enterprises could haggative impacts on the political, economic andao
development of communities and, in fact, whole ¢oes.

Even at this early stage it was recognized thabajipation while posing substantial potential bésef
also contained a number of risks. The actions afdhiours of multinational enterprises can contebu
to these benefits and risks.

Why use it now?The usefulness of the MNEs Declaration is thab&gybeyond respecting fundamental
human rights to a broader range of responsibilihe MNESs Declaration can be used to counter those
who seek to limit the scope of business respoiitsilidr labour practices to the fundamental human
rights. It is a tool that promotes the whole cotadmood industrial relations.

The global economic and financial crisis has exXsatexd the negative impact of globalization. Left
unchecked, institutions operating in the global ketairwill ignore the negative economic and social
consequences of their actions.

The actions of multinational enterprises have né&esm under more scrutiny as the community demands
more socially responsible corporate behaviour. &xof labour practices are usually the single gstate
social impact of business activities both towardskers and for societal development.

In rebuilding after the global economic and finaharisis, everyone, but particularly governmeneed
to be reminded that social and labour standards beushaintained if we are to have sustainable drowt
for the future.
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The MNEs Declaration provides the relationship lestwthe activities of MNEs and development.

How does it work? The MNEs Declaration is an instrument that refleébts international consensus on
what represents good practice for all enterprise$ government behaviour in relation to enterprise
activity. Although the MNEs Declaration is “non-bing” on states or MNES, it is universally applitab
This means that it is not necessary for a companisign” or otherwise ‘adhere” to the Declaration
before its behaviour can be examined.

How does the MNEs Declaration fit with other interrational initiatives? The MNEs Declaration is the
most relevant document among those aiming at régglacorporate behaviour (such as the OECD
Guidelines for Multinational Enterprises, the UNpR& on Business and Human Rights, and the UN
Global Compact) given its formal adoption by the dfkency and being the most comprehensive text in
the area of labour principles.

The MNEs Declaration is the only instrument tharesents a consensus between governments,
employers’ and workers’ organizations on the lalsiorension of Corporate Social Responsibility (CSR)
It provides an authoritative set of expectationbelfaviour that is universally applicable.

The United Nations (UN), the Organization for Econo Co-operation and Development (OECD), the
International Standards Organization (ISO) and rothkernational and regional organizations recogniz
the ILO as the competent agency to establish andtardabour standards. As an instrument of the,ILO
the MNEs Declaration bears therefore a strong aityho

While the MNEs Declaration remains the ILO documdealing with the behaviour of business, other
recently adopted texts contain helpful suggestfonsrade unionsthe ILO Declaration on Social Justice

for a Fair Globalization (2008), the Global Jobs Pact (2009), and thelLC Conclusions Concerning the
Promotion of Sustainable Enterprises (2007.

Does the Declaration only apply to the actions of MEs? The MNEs Declaration’s policies and
principles apply equally to MNEs and national eptises. They reflect good practice for all.

How can workers use the MNEs DeclarationActions by unions to promote the principles camali in
the MNEs Declaration can be taken at the globdipnal, local and enterprise levels.

Unions can argue that, although human rights daeetl to be justified using a business case, trere
strong synergies between economic and societalaf@went once enterprises align their operationk wit
the principles in the MNEs Declaration.

The actions of enterprises have never been undex swutiny from governments, investors, purchasers
and the community. Enterprises are responding biging their commitment to Corporate Social
Responsibility (CSR). These enterprises can dematastheir commitment to social responsibility and
the attainment of decent work practices by impletingrthe principles within the MNEs Declaration.

Trade unions can use the Declaration to hold erismpaccountable for the impacts of their actions.

Trade unions can also use the Declaration to rergmekrnments about the framework for socially
responsible economic development.

Checklist for Trade Union Action. The MNEs Declaration provides a comprehensivefqiat for
discussion about enterprise behaviour. Actionshmamtaken at the global, national and local levéilisT
tool can be used to assess the current stay ofwpildmin a country or with any particular enterprise
Unions can promote the use of this tool for orgatnisis to assess whether they are adhering t@tioef
dimension of CSR.

Trade Union Action
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At the global level: 1. Incorporate the referermé¢hie MNEs Declaration in Global Framework
Agreements (GFAs) and International Framework Agresets (IFAs). Although the MNEs Declaration
can be fairly characterized as an universally aewkfrode of conduct” and IFAs should be considered
more like a precursor to international industrehtions, IFAs are still far away from covering tlé
areas included in the MNEs Declaration, hencenipoitance to use this text as a checklist for renis
of GFAs and IFAs as well as for guidance on appbca(possible development of mechanisms for the
joint evaluation of enterprises’ behaviour agathstprovisions of the Declaration using the chestkli
contained in this booklet); 2. Participate in trita initiatives along with the ILO to promote thptake

of the principles in the MNEs Declaration; 3. Praenthe ILO Helpdesk to enterprises so that they can
gain assistance in the application of internatidaladur standards within their operations.

ACTRAV

At the national level: 1. Use the MNEs Declaratias the basis for national tripartite discussions
regarding economic development priorities; 2. Camgpdaor governments’ application of the ILO
instruments that the Declaration is based on; ®mBte the MNEs Declaration as the framework
governments should use to assess which organisatiorive government assistance, subsidies and othe
favourable treatment; 4. Campaign for the establesfit of government procurement guidelines
incorporating adherence to the principles withia MNEs Declaration as a requirement; 5. Educate the
community about the content of the MNEs Declarasorthat they can make demands for government
and enterprise adherence to its principles; 6. Btenadherence to the principles in the MNEs
Declaration as a demonstration of “Employer of €hbBest Practice Employer” status.

At the Enterprise level: 1. Use the MNEs Declamatias the basis for obtaining agreements with
enterprises about their operations; 2. Encouradermniises to refer to the MNEs Declaration as a
requirement in supplier codes of conduct and inyaie of supply chain compliance. While this guide
does not intend to establish a blanket uncriticglp®rt for supply chain codes, it is evident thadvrit is

the time for the labour movement to use every jessineans to verify companies’ adherence to their
social claims; 3. Educate workers about the cordétite Declaration to enable them to assess ttenac

of their employer (use the tool contained in thoeklet as a guide); 4. Encourage organisations$ess
themselves against principles in the MNEs DeclamatiVhere they fall short of the standard, encoairag
adoption of remedial strategies; 5. Incorporateeaeitice to the principles in the MNEs Declaratioraas
provision in collective agreements; 6. Report firgdi to the national centres to which they areiafféit

in order to establish a comprehensive action feréspect of the principles contained in the text.

General Policy. Unlike many CSR initiatives that emphasize manag@’s unilateral decisions, the
Declaration envisages that the company will makeisitens that will have a significant social impact
together with other employers or on its own aftevihg had consultations with other partners, r&de
unions and the government.

Labour Relations. The Declaration may help establish a mature labelations system. The Declaration
encourages multinationals to comply with standaratsless favourable that those applicable to damest
employers as well as to develop internal consoitatind dispute settlement mechanisms. In a modern
setting, these obligations of multinational entegs should also be extended to all players inother
links of their global supply chains.

Employment. It is important to stress that job creation anld gecurity are a key responsibility of the
company. This is not mentioned in the OECD Guidsliand it is rarely included in CSR initiatives or
instruments.

Equal Opportunity and Treatment. Although in its 1977 wording the Declaration speakout giving
priority to “nationals,” it is evident that numemmhost countries are currently home to migrant sk
therefore, provisions should clearly be applicablall working persons dependent on the local labou
market.

ANNEX Il. TUAC'’s Position on Updating of the Guidelines (taken from a presentation at the
seminar)
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1. To consider the strengthening of the ProcedBratlance as the top priority, taking into accoumatt
improving the Guidelines’ effectiveness dependsyalall, on improving the performance of NCPs.

This includes:

a- strengthening its authority to implement the d&élines regarding incentives, consequences, and
follow-up

b- playing a role in mediation and adjudicationyadl as in the availability of resources for rasta

c- setting up a fund for training and educatiomrl(iding mediation)

d- reinforcing protection of whistleblowers at risk

e- including a guide on best practices in parédighl procedures

f. introducing a mandatory, transparent, and pipetory peer review

ACTRAV

2. To expand the core contents of the Guideline&ei@ping with the principles set by the Special
Representative of the UN Secretary-General ongbgei of Businesses and Human Rights, replacing the
current ones (Visibility, Accessibility, Transpaogn and Accountability) with Legitimate, Accessiple
Predictable, Fair, Rights-compatible, and Transptare

The following are specially important issues:

a- introducing references to international stanslard

b- introducing the commitment to respect the humgints of the individuals affected by its activtien
line with the international duties and commitmeuitthe host country

b- making clear that the Guidelines are mandatospfar as the responsibility to respect and to @o n
harm, which implies eliminating the current refererin the text of the Guidelines to their voluntary
nature

c- explaining that the Guidelines cover supply obai

3. To introduce the notion of decent work, preaasiavork and living wage in the chapter on Labout an
Industrial Relations (the latter based on the aunté ILO Recommendation 198, 2006).

4. To reinforce the chapter on access to informatiad country reports, including issues related to
supervision.

5. To delve into the climate change dimension egéction on the environment.

Annex lll. Some proposed changes to the OECD Guideles regarding labour issues (taken from Hugo
Barreto’s document presented by FES at the seminar)

Il. General Principles

2. Respect the human rights of those affected by theiivities consistentvith the host government’s international
obligations and commitment$n particular, recognize and promote freedom of asgtion and other collective
rights as well as the legitimacy of the representatiby labour organisations. These duties apply twge
companies acting as subcontractors for multinatidrenterprises.

The principle of respect for human rights shouldanpass the individual as well as the collectivaatision. The
right to freedom of association and collective aamgng is one of the main components of the ILO |Betion on
Fundamental Principles and Rights at Work (1998) @inother higher level international instrumentee(Universal
Declaration of Human Rights, the International Cargnon Economic, Social and Cultural Rights, the Addal

Protocol to the American Convention on Human Riglets,) and the ILO Tripartite Declaration of Prirleip
concerning Multinational Enterprises and Socialidgoitself. Now or at a later date, a referencestibcontractors
should be included, since they are often the onasdffer the most humiliating working conditiofddNEs should
not wash their hands of this sort of indirect nanptiance they engage in through subcontracting.

2.

IV. Employment and Industrial Relations

Enterprises should, within the framewook the fundamental principles and rights at worland of applicable law,
regulations, and prevailing labour relations angleyment practices
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The current wording of the Guidelines indicatearious weakness when introducing the “frameworkthe laws
applicable to employment and industrial relatiosiace it refers curiously and solely to “the legald regulatory
provisions,” while the focal point of every frameskcshould be the fundamental principles and rigite current
approach to human rights as “fundamental ethicstatlts that every consideration on labour relatsimsuld be
made from the perspective of human rights standamdsnot from the largely impoverishing viewpointiegal and
regulatory provisions,” many of which—as it is wdhown in Latin America— are unconstitutional a®yth
contradict principles or limit the exercise of righ

ACTRAV
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1. respect the right of their employees to be mepred by trade unions and engage in negotiatieitiser
individually or through employers’ associationsftwsuch representatives with a viewreaching agreements o
working conditions and terms of employment, regutairelations between employers and workers, or redialg
relations between employers or their organisatiormedaa workers’ organisation or several workers’ orgaaitions,
or achieving all these ends at the same time.

Rationale

The following syntagms are deleted:

a- “and other bona fide representatives of emplsiyagter “unions”

b- “constructive” before “negotiations”

c- “on employment conditions,” replacing it with langer phrase that partially transcribes ArticleoR ILO
Convention No. 154

In the first case, the reference to other “bone’figpresentatives may lead to antiunion practijpesferences, etc.).
In the second case, the term “constructive negotisit is not commonly used in labour relations; sequently,

including it leads to potentially harmful ambiguitin fact, who is in a position or authorized talge when a
negotiation is “constructive”? And even simpler,atlis a “constructive negotiation”? What are thesamuences of
considering a negotiation “non constructive™? THeme the problems of interpretation that couldutefrom the

inclusion of this truly “foreign body” in the texaf the Guidelines are such that we consider ttmatéletion is

perfectly justified. Finally, the plain phrase “@mployment conditions” at the end of the paragrapbuld be

replaced with a transcription of what ILO Conventidn. 154 understands as the content of collectargdining.

The intention is to improve the text, as negotiatitiould not be limited to “employment conditiofmit should also
have a richer and more critical content.

4

1.d. Not discriminate against their employees wéhpect to employment or occupation on such groasdsace,
colour, sex, religion, political opinion, nationaktraction or social originpr establish any other distinction
exclusion or preference which has the effect of nfyling or impairing equality of opportunity or tretment in
employment or occupatiorynless selectivity concerning employee charadiesisurthers established governmental
policies which specifically promote greater equalitf employment opportunity or relates to the irgmer
requirements of a job.

The current wording of this provision lists the sas of discrimination in a somewhat restricted reanieaving out,
for instance, the new forms of discrimination ttteg ILO mentions in its Global Report: obesity, singk diabetes,
etc. In order to safeguard the right to non disiration, it is advisable to include a sufficientyoad statement that
encompasses behaviours affecting people’s equatityhis end, the solution adopted has been taken Art. 1.1.b
of ILO Convention No. 111 on non discrimination mgoyment and occupation.

2. b. Provide information to employees’ representativesictv is needed fomeaningful collective negotiations on
conditions of employmentSuch information should, as far as possible, inclue all matters of interest to the
workers relating to the operation and future prospets of the undertaking and to the present and futue
situation of the workers, insofar as disclosure ahe information will not cause damage to the partis.

The word “constructive” is deleted due to the abmentioned problems and replaced with “collectivihgreby
becoming more consistent with the terminology usethbour relations. A statement based on item 15.1L.O
Recommendation 129 on Communications within the tialilg is added to highlight some of the elemehgs
should be considered in a company’s communicaémasinformation policy.

2. c. Promote consultation and cooperation between eramognd employeeand their representatives on matters| of
mutual concernSuch consultation should not be a substitute fallective bargaining.
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The added condition appears in item 57 of the IL@pdrtite Declaration of Principles. Article 1 of®
Recommendation 94 on Cooperation at the Level ofUhdertaking coincidently states that “Appropriateps
should be taken to promote consultation and codiperdetween employers and workers at the levethef
undertaking on matters of mutual concern not withia scope of collective bargaining machinery, o mormally
dealt with by other machinery concerned with theedmination of terms and conditions of employni€nnderlined
by us).

ACTRAV

4. Observe standards of employment and industriatioel not lessfavourable than those observed by comparg
employers in the host countiy particular, wages, benefits, and working conditis offered by multinational enterprise

able

P

should be not less favourable to the workers thange offered by comparable employers in the coumioypcerned.

Although item 27 of the Commentaries on the Guiddistates that compensation and working time agraegts
are included in the phrase “employment standardb lahour relations,” we understand that basic ddtdahe
employment relationship such as wages should beessiy mentioned. Item 33 of the ILO Tripartite eation of
Principles has been taken as a model.

[new] the determination of the existence of suchealationship should be guided primarily by the faagislating to
the performance of work and the remuneration of theorker, notwithstanding how the relationship i
characterized in any contrary arrangement, contrael or otherwise, that may have been agreed uponneen
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the parties.

The atypical forms of work, the jobs crisis, ané thbour deregulation of the last thirty years haften brought
about employment relationships disguised as seffleyed work, leading to true fraud against lab@wd. In many

cases, it was labour policies that facilitated abeversion of employment contracts into servicetremh agreements.

The basic protective nature of labour law needsetoespected. ILO Recommendation No. 198 on Detaitroim of
the Existence of an Employment Relationship provistase criteria to deal with doubtful cases andbdistzes a
general principle in Article 9, determining the &®ince of an employment relationship based on fatdting to the
performance of work. We propose that such providlentranscribed in the Guidelines in order to emdinat
employment of other people’s work by MNEs adjustadtual facts.

9

6. Multinational enterprises equally with national entprises, through active manpower planning, shou
endeavour to provide stable employment for their payees and should observe freely negotiated oliiges
concerning employment stability and social security considering changes in their operatians (followed by the
original wording)

Article 6 of this chapter of the Guidelines set$ smme criteria to apply when the changes of a@tin companies

may have negative effects on employment. Amongrothiags, it raises the need to provide informatisith

sufficient time in advance. We agree with such @ple, but before establishing civilized, reasoeatlocedures in
the event of mass redundancies, it is necessagttthe key principle: job security, which for tiwerker and his/her

family represents employment stability. Once thiagiple of stability has been recognized, thentgrenination of
employment may take place based on objective reasoron the worker's behaviour, according to themida
provided in ILO Convention No. 158 on TerminationEshployment.

Il. Implementation Procedures

1. National Contact Points

1. Adhering countries shall set up National Confaoints to undertake promotional activities, hanidiguiries,

monitor compliance with the Guidelines, operate agdiators, issue recommendations when applicalzled take
care of discussions with the parties concernedllanadters covered by the Guidelines so that they @ontribute to|
the solution of problems which may arise in thiamection, taking due account of the attached Proa¢@Guidance.
The business community, employee organisationsp#mat interested parties shall be informed ofabhailability of

such facilities.

The lack of momentum for NCPs conspires againsfutheapplication of the Guidelines. A significanbiion of the
energy devoted to transforming the Guidelines shbeldirected to granting more competence and nadpitities to

NCPs for monitoring the Guidelines, which impliedraaducing changes to their competences and coniposit

Additional competences are included in this sectioth the intention of bringing NCPs closer to tredations
emerging every day among the various elementsth&e up the Guidelines, although, obviously, trrifois being
placed on labour relations and employment.
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2. the Committee shall periodically invite the Busim@nd Industry Committee to the OECD (BIAC) and thed@
Union Advisory Committee to the OECD (TUAC) (the “asiviy bodies”), as well as other non-governmental
organisations to express their views on mattereml by the Guideline$Vhen receiving a case on labour issues
from a NCP, the Committee shall previously hold coitations with the advisory bodiedn addition, when
requested, exchanges of views with the advisoryasaooh these matters may be held.

The intention is to promote TUAC's involvement ith steps of the procedure dealing with labour issues

4. The Committee shall be responsible for clarifarabf the Guidelines. Clarification will be provides required. If
it so wishes, an individual enterprisetbe workers... (followed by its original wording)

Clarification of the Guidelines may be requestednfr@IME by enterprises or by the workers. The terime“t
workers” has been inexplicably left out in the emtrwording.

I1l. Procedural Guidance

A. Institutional Arrangements. Consistent with thigieative of functional equivalence, adhering coi@strhave
flexibility in organising their NCPdyut they must ensure some level of participationsotial partners, including..|
(followed by its original wording)

The phrase “seeking the active support” is replagitial the duty to ensure “some level of participatiin the NCP.
As it can be easily noticed, without significantlyanging the flexible nature of NCPs, we advocatt RCPs must
ensure some level of participation by social page relevant national bodies. Without introducnigjdity into the
NCPs, workers’ organizations are given the oppotyutd have a direct influence in the bodies credigdthe
Guidelines.
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Accordingly, the National Contact Point:

1. may be a senior government official or a govemioffice headed by a senior officid/hen dealing with a
labour issue, the body shall partner with at leasteorepresentative of the labour ministries or seemgats and
with representatives of workers’ and employers’ ordgations in an advisory roleAlternatively, the National
Contact Point may be organized as a cooperative, ocyding representatives of other governmentaigs.

This is also along the lines of integrating orgatians at some relevant level within the NCPs. Giergig that

many NCPs are made up by officials of the Ministaé&conomy or Foreign Affairs, provisions are madensure
that for labour-related cases there will be antad* committee involved to deal with the particuttiaracteristics of
the labour issue. The last part that speaks abimutpbtential participation of representatives of thusiness
community, of trade union organizations and othrgerested parties is deleted; therefore, such giaation is

established as mandatory in the new proposed wardin

C.2 Where the issues raised merit further examinatiffer good offices aa mediator and conciliatoto help the
parties involved to resolve the issues (followedtbyriginal wording)

To better align NCPs with the new realities resigltfrom the application of the Guidelines, ageneigsinduced to
serve as mediators and conciliators in arisingudes This possibility is also raised when furtdereloping this
item (see 2.d) although, as it can be seen, inetlsases the intervention will be weaker as the Ni@fts the
function of “facilitating access” to these consesdiven mechanisms, but its potential role as aiater and
conciliator is not recognized. In the proposed wagdthe NCP is granted mediation and conciliapomers in order
to add settlement mechanisms with no intention sdw®ter of replacing any other body.

C.3. If the parties involved do not reach agreemerthe issues raised, issue a statement and mak@ameendations
as appropriate, on the implementation of the GindslThe statement and the recommendations should be enpd
public.

By making the statement and the recommendationicpuknown public opinion is brought into the seerPublic
opinion is a key factor for MNEs, which have beeaking obvious efforts to improve their image anahey a
message of ethics applied to business practices.
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| Deletion of C.4.b

There are no grounds for preserving confidentiaditthe dispute resulting from the application loé tGuidelines,
and it goes against the principle of “transparerinythe operation of NCPs.

The National Contact Point shall not be able togefto deal with a case under the pretext of thetente of othe
alternative paths, be they a judicial proceduraroout-of-court procedure, at national or intenad level. Under|
no circumstances will these conditions hinder thplémentation of this procedure.

The intention is to prevent NCPs from decliningesas advance, without dealing with them, on theugds that
complainants can pursue other paths.




