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Foreword

This working paper analyses the policies, practices, and the viewpoints of 
actors, on dispute settlement in Viet Nam. The paper refers to relevant 
international labour standards of the ILO and draws on good practices from 
other countries in the Asia-Paci�c region in order to shape recommendations 
that are suited to Viet Nam’s current context and its future development. 

The research for this paper was carried out through a collaboration between 
the ILO New Industrial Relations Project (USDOL) and the Department of 
Industrial Relations and Wage (DIRWA) of the Ministry of Labour, Invalids and 
Social A�airs between July and December 2018. 

As the technical department responsible for administration of dispute 
resolution, DIRWA is responsible for proposing reforms to the dispute 
resolution system as part of a Labour code revision process which began in 
2016 and is expected to be completed in November 2019. This paper has been 
completed as a key input into DIRWA’s review and redesign process and DIRWA 
sta� worked closely with the independent research team to undertake �eld 
interviews and to ensure a thorough review of the paper in order to ensure its 
veracity and relevance. 

Since “Doi Moi” began in 1986, the country has experienced rapid 
industrialisation and of international integration for development. Such 
changes have raised a number of challenges and expectations in the world of 
work in Viet Nam, including the application of new technologies, demands for 
di�erent work patterns, the growth in FDI and demands for more skilled 
workers or (from workers) a greater share of the gains of production. These 
have sometimes contributed to strained labour relations and wildcat strikes. 

In addition to a range of  practical issues identi�ed by users of the current 
dispute resolution system, this paper points to some characteristics that are 
not in alignment with ILO Conventions No. 87 and No. 98.  As an ILO Member 
State, and bearing in mind Viet Nam’s intention to ratify these Conventions in 
the near future with consequential changes in industrial relation structures 

and practices, the reformed system will need to be designed with these 
Conventions in mind. 

The paper provides a description of how a more e�ective dispute settlement 
system could be designed legally and institutionally for e�ective operation in 
Viet Nam, recommending the establishment of an authoritative labour 
disputes resolution institution. Within this, recommendations include a focus 
on professionalization of the Labour Arbitration Councils, and giving 
arbitrators the power to make binding orders in unfair labour practices cases. 

I am grateful to the authors Sean Cooney and Tran Thi Kieu Trang for their 
knowledge and dedication in working closely with the sta� of DIRWA to 
complete this study and I recommend the report to all interested readers, 
particularly government policy-makers and social partners.
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Summary and key recommendations

1.  This report examines the labour dispute resolution system in Viet Nam by 
reference to international labour standards, comparative best practice 
and the literature on dispute resolution. The report is also based on �eld 
visits and workshops conducted between June and August 2018.

2.  The report �nds that the present labour dispute resolution system in Viet 
Nam has a number of signi�cant characteristics that are not in alignment 
with ILO Conventions No. 87 and No. 98. These problems also prevent Viet 
Nam from responding e�ectively to arising disputes and ‘wildcat’ strikes.

3.   The authors further conclude that, in comparison with other countries in 
the region, the formal labour dispute resolution system set out in the 
Labour Code of 2012 has not been successful in resolving disputes. Viet 
Nam needs to establish an authoritative labour disputes resolution 
institution framework. 

4.  In an earlier draft of this report (prepared in July 2018), the writers 
presented a series of recommendations that supported the creation of a 
national labour disputes resolution body, along the lines of a labour 
relations commission, such as those in Japan, Korea and the Philippines 
(modi�ed to suit Vietnamese conditions). These recommendations, which 
remain the consultants’ preferred option (‘Option A’) appear in the Annex 
to this report. This institution would be administered centrally with a 
number of regional o�ces in major industrial centres.

5.  However, during consultations in August 2018, a number of informants 
expressed doubts about the feasibility of implementing a national system 
in line with Option A recommendations: the structural relationship 
(distribution of responsibilities) between MOLISA and DOLISAs were 
generally seen as making the creation of such a national system very 
challenging at the current time. 

6.  The consultations have therefore developed a set of ‘minimum’ or 
‘threshold’ recommendations (‘Option B’). While not ideal, these 
recommendations, which appear in section 5 of the report, are aimed at 
supporting Viet Nam’s rati�cation and implementation of Conventions No. 
87 and No. 98. 

7.  As a minimum, these recommendations include two requirements:  that 
labour arbitration councils be reformed to operate more professionally, 
and; that labour arbitration councils be given the power to make binding 
orders in unfair labour practices cases (including in cases where one party 
does not consent). This empowerment of arbitrators is essential to the 
functioning and e�ectiveness of dispute resolution as a whole. 

8.  If this recommendation is not accepted, then the consultants recommend 
focusing reforms on the court system where such powers can certainly be 
established. 

9.  This report should be read in conjunction with the Impact Assessment 
dated August 2018, also prepared by the consultants.

vi
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1.1. This report addresses the request 
 of the Ministry of Labour, Invalids and 
 Social A�airs (‘MOLISA’) 

 to complete a rapid but reliable assessment 
 of Viet Nam's labour dispute settlement system, 
 to diagnose problems and highlight feasible reform 
 options to inform MOLISA's reform proposal in this area.’

1.2. This report has been prepared by an independent expert consultant team 
drawing on:

 relevant international literature, in particularly concerning Australia, 
China, Japan, the Republic of Korea (hereafter ‘Korea’) and the 
Philippines;

 Government and scholarly documentation from Viet Nam; and

 interviews from �eld visits conducted from 5th June 2018 to 15th June 
2018 in Hanoi, Hai Phong, Ho Chi Minh City, Binh Duong and Dong Nai.   

1.3. This Report refers to the 2012 Labour Code and to the September 2018 
Zero Draft revision to the Labour Code (‘the Zero Draft’) and is concerned 
with dispute resolution processes outside an enterprise: it does not deal 
with processes internal to enterprises, such as grievance procedures.

1.4. As the report is the result of a rapid assessment, it does not set out detailed 
policy provisions or prescriptions. It focuses on key recommendations 
that, if accepted, will need to be further developed.

1.5. Section 2 sets out terminology, methodology, evaluation criteria and 
approach used in this rapid assessment.  These are linked to relevant 
Conventions and Recommendations of the International Labour 
Organization (ILO). Section 3 sets out the information and data gathered 
on the current system, how it operates, and how it is experienced and 
perceived by users and system actors. 

PART 1

Introduction
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1.6. Section 4 evaluates the current formal labour dispute resolution system in 
Viet Nam highlighting strengths and weaknesses on the basis of the 
evaluation criteria, taking account of the data and information gathered. 
This section draws upon comparative analyses/data relating to other 
national dispute resolution systems where relevant. Section 5 sets out a 
minimal set of reforms necessary to improve the existing labour dispute 
resolution system (Option B recommendations). 

1.7. This report is accompanied by an Annex, setting out the preferred reform 
approach of the consultants (Option A recommendations).
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This section explains key terms and 
the methodology adopted for the rapid 
assessment. It further indicates some criteria 
that can be used to evaluate how a labour 
dispute resolution system functions and explains 
our approach to forming recommendations

Terminology
2.1. Table 1 sets out four aspects of labour dispute resolution and refers to the 

principle concepts used to address those questions. These concepts are, 
mostly, already re�ected in Vietnamese labour law. However, it is 
important for the purposes of this report to be clear about their 
signi�cance.

PART 2

Terminology,
methodology,

evaluation criteria and
approach to

recommendations 

What is the
dispute about?

TABLE 1. TERMINOLOGY ON LABOUR DISPUTES RESOLUTION

Rights disputes about
existing entitlements

Who is
involved in the 

dispute? Individuals
Groups of individuals

or their union:
collective 

What provedure
is used to resolve

the dispute?

Conciliation,
mediation Arbitration Adjudication

How is the
procedure used?

Voluntary Compulsory,
mandatory

Interest disputes about 
improving existing 

conditions, e.g. 
collective bargaining
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Subject matter of disputes
2.2 First, concerning the subject matter of a dispute, a broad distinction can 

be made between rights disputes and interest disputes. A rights dispute is 
a dispute about an existing entitlement that applies to the parties because 
of a legally binding instrument, such as a law, collective agreement or 
individual contract. Examples of rights disputes include claims about 
underpayments, termination of employment, discrimination, and 
compensation for work injuries. An interest dispute includes a dispute 
about improving existing conditions, for example, by raising wages. It is 
commonly associated with collective bargaining. In practice, industrial 
con�ict can arise from a combination of both kinds of disputes.

2.3.  Another kind of interest dispute concerns the relationship between two 
di�erent worker organizations; for example, a dispute about which union 
is the more representative for the purposes of collective bargaining.

2.4. Certain kinds of disputes, such as those concerning unfair labour practices, 
cannot always be neatly divided into rights or interest disputes. Unfair 
labour practices concern violations of Convention No. 98 and include:

discriminatory action taken against a worker because of their worker 
representative activities;

interference by an employer in a worker representative organization 
(and vice versa); and

refusal to bargain in good faith.

Nature of the parties
2.5. A second distinction can be made based on the nature of the parties 

involved; that is, between an individual dispute and a collective dispute. An 
individual dispute involves just one person and a collective dispute involves 
more than one – usually a group of people and sometimes the entire 
workforce of an enterprise (as can occur during collective bargaining).  It is 
not necessarily the case that rights disputes are individual and interest 
disputes are collective. For example, if several workers are dismissed, 
underpaid or discriminated against, they may raise a collective rights 
dispute.

2.6.  An unfair labour practice dispute may have both individual and 
collective aspects.
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PART 2

Resolution procedure     
2.7.  The third distinction concerns the procedure used to deal with a dispute. 

Mediation and conciliation both refer to a process where parties come to 
an agreement between themselves, rather than having a third party 
impose a resolution. Frequently the two terms are used interchangeably, 
although strictly speaking a mediator con�nes their role to facilitating 
interactions between the parties, whereas a conciliator actively proposes 
solutions. Arbitration on the other hand, refers to a process in which the 
third party imposes a binding solution on the parties, often where the 
parties have conferred jurisdiction of that party. The di�erence between 
arbitration and adjudication is that in the latter case the solution is 
frequently imposed by a judge through a formal court process. However, 
some bodies can exercise both arbitral and adjudicatory powers.

2.8.  One or more of these procedures are commonly combined under labour 
dispute resolution laws. For example, a dispute might be dealt with by 
mediation then, if that fails, by arbitration or adjudication.

Voluntary or Compulsory
2.9.  The fourth distinction concerns how the procedure is used, that is, 

whether a procedure is voluntary or compulsory. A procedure is voluntary 
if the parties are not subject to it unless they both consent. A compulsory 
procedure is one where the procedure takes place regardless of a party’s 
consent. Mediation is often a voluntary procedure whereas adjudication 
is compulsory. Arbitration can be voluntary or compulsory.

2.10. Note that the voluntary/compulsory distinction here applies to the 
application of the procedure, not the outcome of the procedure (such as 
an agreement, arbitral award, or judicial decision). A voluntary procedure 
can lead to a binding outcome as in the case where the parties consent to 
a mediation agreement. In this report, ‘compulsory’ will refer to 
procedures whereas ‘binding’ will refer to an outcome.
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Methodology
2.11.  This rapid assessment is based on four primary sources of data:

a)  a review of the international literature on labour dispute resolution, 
including literature on evaluating the e�ectiveness of labour 
dispute resolution systems;

b)  empirical studies and reports on the functioning of the current 
system of labour dispute resolution in Viet Nam; 

c)  qualitative interviews with key stakeholders in Viet Nam; and

d)  International labour standards and the comments of the supervisory 
systems.

2.12.  Material relating to the �rst two items is set out in the bibliography. The 
last two items ((c) and (d)) require further elaboration.

2.13.  In relation to c) above, qualitative interviews referred to in the previous 
section were conducted between 4th and 15th June 2018 in Hanoi, Ho 
Chi Minh City, Hai Phong, Binh Duong and Dong Nai. Twenty interviews 
were conducted (most of which involved several participants). The 
interviewees were from the following organizations:

MOLISA

DOLISA

VGCL (including FOLs and IZTUs)

VCCI

Various enterprises engaged in the Better Work program

Small and Medium Enterprises Association

Scholars

A legal aid agency

2.14. In accordance with standard research procedures, the names of 
individual interviewees are not set out in this report. Comments are 
attributed to organizations rather than to individuals, or to individual 
enterprises.

2.15. The issue of international labour standards is addressed in Section 2.4. 

Evaluation criteria 
2.16.  For the purposes of evaluating the present labour dispute resolution 

system in Viet Nam and considering possible reforms, this report will 
adapt a framework developed by Professors Budd and Colvin (2008). 
Although this was developed and applied in the United States (see also 
Halegua 2016), it has also been used to examine other countries, notably 
Korea (Croucher et al 2013). That framework concerns both intra-�rm and 
external procedures, so it will be modi�ed for this report, which concerns 
only external procedures.

2.17.  Budd and Colvin propose three criteria for evaluating a labour dispute 
resolution system: e�ciency, equity and voice. We add one more: 
jurisdictional coverage. Taken together, these criteria assist in assessing 
potential compliance with relevant ILO Conventions, including 
Convention No. 87 and Convention No. 98. So the evaluation criteria 
applied are:

Criterion 1: jurisdiction 

Criterion 2: e�ciency 

Criterion 3: equity 

Criterion 4: voice

2.18.  An e�cient system is one which both conserves scarce resources such as 
time and money and promotes productive employment (Budd and 
Colvin 2008: 463). Thus, a system which is quick and inexpensive, and 
which results in a reduction of strikes and other forms of disruption, is 
e�cient.

2.19. An equitable labour dispute resolution system is one which is unbiased 
and produces broadly consistent decisions. It, therefore, becomes 
credible. Budd and Colvin explain that the outcomes of an equitable 
system are:

  consistent with the judgment of a reasonable person who does not 
have a vested interest in either side and are supported by objective 
evidence (Budd and Colvin 2008: 463).

2.20.  The production of credible outcomes is clearly related to the 
professionalism and impartiality of the decision-maker.

2.21.  An equitable system also has safeguards against capricious and 
inconsistent decision-making (for example, by providing appeal rights) 
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 and  enforceable remedies (Budd and Colvin 2008: 463).  It is practically 
accessible to a wide range of people and is transparent (in that 
information about the procedures and operation of institutions within 
the system is widely available). It also provides protection against 
retaliation for raising a legitimate dispute.

2.21.1.  A labour dispute resolution system which provides for voice is 
one in which individuals are able to participate. This entails fair 
hearings for both parties (including being able to present 
evidence and being able to be represented). Another aspect of 
voice is the possibility of including representative persons in the 
operation of the process, for example, by having members of an 
arbitration panel appointed by worker and employer 
organizations. 

2.21.2.  One dimension that Budd and Colvin do not explore is 
jurisdictional coverage: that is, the range of disputes that one or 
more labour institutions can deal with. These could be rights 
disputes, or interest disputes or both. Subject matter is also 
relevant to jurisdictional coverage, since a single institution 
could potentially deal with a wide range of disputes relating to, 
for example, wages, termination of employment, collective 
bargaining, social security, and work safety. Alternatively, a 
system could also be designed in which multiple institutions deal 
with these cases. The most important point is not the number of 
institutions (although cost and complexity considerations are 
relevant to that issue) but rather the extent to which all potential 
labour disputes are covered by the resolution system.  

2.22.  A further issue concerning jurisdictional coverage is how the 
employment relationship is de�ned within the system. If this is de�ned 
narrowly, many precarious workers, in particular, are denied remedies 
because they do not have a formal contract. A preferable approach is to 
reduce technical barriers to jurisdiction.

2.23.  These four criteria assist in assessing Viet Nam’s practical adherence to 
international labour standards. This is especially important at present 
because Viet Nam is entering into trade agreements which require it to 
take credible steps towards ratifying Conventions No. 87 and No. 98. The 
ILO supervisory bodies have made it clear that this requires not only legal 
provisions directly re�ecting the obligations in the Conventions but also 
‘e�ective and rapid procedures that ensure their application in practice’.
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2.24.  The evaluation criteria above are summarised in Table 2 below (compare 
also Budd and Colvin 2008: 466). The table sets out the four criteria just 
discussed and fourteen speci�c elements which are associated with each 
criterion. Jurisdictional coverage is listed �rst, as this is the order in which 
the issues are addressed later in the report. 

Speci�c elementsCriterion

• Comprehensive coverage: di�erent kinds of 
disputes are heard by one or more 
institutions

• Reduction of technical barriers: workers not 
excluded because of legal technicalities 

Jurisdictional 
coverage

• Cost
• Speed
• Con�ict reduction: promotes productive 

employment (con�ict reduction)

E�ciency

• Credibility: unbiased and consistent decision 
making based on evidence

• Safeguards: opportunity for appeal and 
measures to ensure consistent 
decision-making

• Enforceability: binding remedies
• Accessibility: wide range of people can 

access the institutions in practice
• Transparency: public reporting of procedures 

and operations
• Protection against retaliation

Equity

• Fair hearings: both parties have opportunities 
to present their case

• Representivity: participation of representatives 
in operation of the system

Voice

TABLE 2. EVALUATION CRITERIA CONCERNING LABOUR DISPUTES 
RESOLUTION INSTITUTIONS 
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Approach to recommendations: comparative 
experience, domestic constraints and international 
labour standards
2.25.  This report draws on comparative experience. There is no ‘perfect’ or ‘ideal’ 

system. There are, however, examples of systems that function relatively 
well; in other words, ‘best practice’ systems. 

2.26.  Best practice systems cannot be introduced into Viet Nam without 
adaptation to Vietnamese circumstances (Teubner 1998; Berkowitz et al 
2003). While foreign models may be useful in generating ideas for 
improvements they cannot provide a pre-packaged answer. The national 
context is therefore very important in providing recommendations. 

2.27. In the �rst iteration of this report, the consultants considered how a best 
practice model (such as that in South Korea) might be adapted to suit 
Vietnamese conditions. That discussion appears in the Annex to this version 
of the report.  The consultants consider that the recommendations in the 
Annex have the best prospects of addressing the de�ciencies found in the 
current labour dispute resolution system in Viet Nam and of facilitating 
rati�cation of Conventions No. 87 and No. 98.  

2.28. Nonetheless, as discussed below, it became clear during and after the 
August dispute resolution workshop that current political and economic 
constraints appear to preclude the adoption of such a ‘best practice’ 
approach to reform. There seems to be no consensus among stakeholders 
that an adaptation of the Korean model is feasible in Viet Nam. 

2.29.  Consequently, the approach that we have ultimately pursued is as follows: 
to identify the key de�cits in the labour dispute resolution system in Viet 
Nam; and to devise a minimum set of recommendations which are essential 
to a credible attempt to ratify Conventions No. 87 and No. 98 as well as in 
line with articles in other Conventions that address dispute resolution 
systems.

 International labour standards and dispute resolution

2.29.1. No ILO Convention speci�cally deals with labour dispute 
resolution, because such instruments generally address 
substantive areas of labour regulation rather than processes in 
themselves. However, many of the Conventions indicate that a 
dispute resolution process is required for their implementation 
(International Labour Organization International Training Centre 
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 2014). This is the case, for example, with instruments relating to 
freedom of association and collective bargaining.  Article 3 of the 
Right to Organise and Collective Bargaining Convention, 1949 
(No. 98) provides that:

 Machinery appropriate to national conditions shall be 
established, where necessary, for the purpose of ensuring 
respect for the right to organise […].

2.30.  Article 5(2)(e) of the Collective Bargaining Convention, 1981 (No. 154) 
provides that:

  […] bodies and procedures for the settlement of labour disputes 
should be so conceived as to contribute to the promotion of 
collective bargaining (See also paragraph 8 of the Collective 
Bargaining Recommendation, 1981 (No. 163)). 

2.31.  The ILO supervisory bodies have elaborated on these provisions in their 
General Surveys and in the Freedom of Association Digest. In its 2012 
General Survey, the ILO’s Committee of Experts on the Applications of 
Conventions and Recommendations indicated that:

  The existence of legal provisions prohibiting acts of anti-union 
discrimination is not enough if they are not accompanied by 
e�ective and rapid procedures to ensure their application in 
practice. (International Labour Organization 2012, paragraph 
190).

2.32.  In the same Survey, the Committee of Experts indicated that, where an 
institution is charged with determining representivity disputes in the 
context of collective bargaining: 

  such determination should be carried out in accordance with a 
procedure that o�ers every guarantee of impartiality, by an 
independent body that enjoys the con�dence of the parties, and 
without political interference. (International Labour Organization 
2012, paragraph 228).

2.33.  Similarly, the ILO Committee on Freedom of Association has stressed the 
need for rapid and e�ective protection for acts of anti-union 
discrimination:

  The government is responsible for preventing all acts of anti-union 
discrimination and it must ensure that complaints of anti-union 
discrimination are examined in the framework of national 
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  procedures which should be prompt, impartial and considered as 
such by the parties concerned. (International Labour Organization 
2018, paragraph 1138; see generally 1131-1162).

2.34.  One instrument that speci�cally deals with dispute resolution is the 
Voluntary Conciliation and Arbitration Recommendation, 1951 (No. 92). 
This instrument emphasises the need for procedures to be inexpensive, 
expeditious, and where appropriate to include equal representation of 
employers and workers.

2.35. In summary, in relation to Conventions that speci�cally reference dispute 
resolution processes, the system must be designed:

to ensure respect for the right to organise;

to contribute to the promotion of collective bargaining;

to provide a means of ensuring that protections against acts of 
anti-union discrimination can be practically, e�ectively and rapidly 
applied through an impartial process that the parties concerned 
recognise as such;

to use procedures that guarantee impartiality (an independent body 
that enjoys the con�dence of the parties) and prevent political 
interference, when charged with determining representivity; and 

where appropriate, to include equal representation of employers 
and workers.

2.36.  The ILO International Training Centre has produced a Guide on Dispute 
Resolution (“the Guide”) which assists in elaborating how these criteria 
can be used operationally (International Training Centre of the ILO 
International Labour Organization 2013). Chapter 4 of the Guide is 
particularly relevant to this rapid assessment as it deals with the situation 
in which there are fundamental problems with an existing dispute 
resolution system, as appears to be the case in Viet Nam. In such a 
situation, the Guide suggests that it is not possible to ‘revitalise’ current 
processes as this will not overcome design �aws that prevent the system 
from operating e�ectively. The Guide, therefore, recommends 
establishing a new dispute resolution institution, which it describes as an 
‘independent authority’. The Guide cites many examples from around the 
world where such an institution has been established to overcome 
previous problems. 

2.37. As already stated, this was the Consultants’ �rst proposal and remains 
their preferred one.

4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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The current legal framework
3.1. The current labour dispute resolution 

system in Viet Nam appears in Chapter 
XIV of the 2012 Labour Code.

3.2. The legal system distinguishes between individual rights disputes, 
collective rights disputes and collective interest disputes. Mediation can 
be used for the three kinds of disputes; the procedure after mediation 
then changes depending on the nature of the dispute. Rights disputes 
may be adjudicated by the People’s Courts (and in the case of collective 
rights disputes, the Chairperson of the People’s Committees at district, 
town or provincial level) whereas interest disputes may, with the consent 
of the parties, be adjudicated by Labour Arbitration Councils (articles 200 
and 203).

The court system

3.3. While there may be certain di�culties with the treatment of individual 
rights disputes by the People’s Courts, this aspect of the dispute 
resolution system is operating in practice. According to data from MOLISA 
(MOLISA 2018: 19), itself derived from statistics provided by the Supreme 
People’s Court, the courts have handled an average of 4,970 cases per year 
since 2012. The number of cases has been also rising: there were 6,846 
cases in 2016, although some preliminary evidence suggests a fall in 
caseload in 2017 (for more detailed discussion, see Hoang 2015).

3.4. Although it would be desirable to carry out an evaluation of labour cases 
in the courts by reference to the evaluation criteria outlined above 
(jurisdictional coverage, e�ciency, equity, voice), that is beyond the scope 
of this report. This report will focus on the labour dispute resolution 
system under MOLISA, in accordance with the terms of reference.

4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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The current legal framework
3.1. The current labour dispute resolution 

system in Viet Nam appears in Chapter 
XIV of the 2012 Labour Code.

3.2. The legal system distinguishes between individual rights disputes, 
collective rights disputes and collective interest disputes. Mediation can 
be used for the three kinds of disputes; the procedure after mediation 
then changes depending on the nature of the dispute. Rights disputes 
may be adjudicated by the People’s Courts (and in the case of collective 
rights disputes, the Chairperson of the People’s Committees at district, 
town or provincial level) whereas interest disputes may, with the consent 
of the parties, be adjudicated by Labour Arbitration Councils (articles 200 
and 203).

The court system

3.3. While there may be certain di�culties with the treatment of individual 
rights disputes by the People’s Courts, this aspect of the dispute 
resolution system is operating in practice. According to data from MOLISA 
(MOLISA 2018: 19), itself derived from statistics provided by the Supreme 
People’s Court, the courts have handled an average of 4,970 cases per year 
since 2012. The number of cases has been also rising: there were 6,846 
cases in 2016, although some preliminary evidence suggests a fall in 
caseload in 2017 (for more detailed discussion, see Hoang 2015).

3.4. Although it would be desirable to carry out an evaluation of labour cases 
in the courts by reference to the evaluation criteria outlined above 
(jurisdictional coverage, e�ciency, equity, voice), that is beyond the scope 
of this report. This report will focus on the labour dispute resolution 
system under MOLISA, in accordance with the terms of reference.

4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.

Mediation

3.5. The mediation processes established under the Labour Code 2012 do 
operate in practice, with 1,420 mediators active in 2016 (MOLISA 2018: 
18). However, the number of cases handled by mediators is on average 
only 3-4 per year. 

3.6. In our interviews with mediators, we noted some variation in the number 
of cases heard according to province and district. Some districts in Hanoi, 
HCMC and Hai Phong had no labour mediations at all over a year, while 
others had up to 30 (see also Hoang 2015). We also saw variation in the 
kinds of cases mediators heard, although most cases appear to involve 
claims about unpaid wages and social security.

3.7. Several stakeholder organizations we interviewed were very critical of the 
mediation system. With some exceptions, such as District 7 in HCMC, 
informants reported that mediation was not e�ective. This was in part 
because mediators were part-time and did not have the correct skill set. 
Some interviewees indicated that many persons who were suitably 
quali�ed as mediators preferred to work in private practice or consultants 
where the remuneration was better.

3.8. Mediation appeared to be more e�ective where it was proactive; in 
District 7 in HCMC, mediators would work with workers and enterprises to 
try to solve disputes at an early stage.

3.9. Our strong impression was that the system of mediation is greatly 
underutilized in a country with a waged labour force of some 27 million 
workers. This is supported by the following observation in MOLISA’s 2018 
Industrial Relations Report:

In general, the mediation work of local labour mediators has no 
highlights [sic] as the number of disputes is small. On the other hand, the 
access to labour mediators by workers and employers is limited. Workers 
are more inclined to �le complaints to state management agencies than 
to get disputes settled through mediation (MOLISA 2018: 18-19).

Arbitration

3.10. While the court system is in active operation, Labour Arbitration 
Councils have not been used at all since the 2012 Labour Code came into 
e�ect (MOLISA 2018:19) and rarely before that.
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The current legal framework
3.1. The current labour dispute resolution 

system in Viet Nam appears in Chapter 
XIV of the 2012 Labour Code.

3.2. The legal system distinguishes between individual rights disputes, 
collective rights disputes and collective interest disputes. Mediation can 
be used for the three kinds of disputes; the procedure after mediation 
then changes depending on the nature of the dispute. Rights disputes 
may be adjudicated by the People’s Courts (and in the case of collective 
rights disputes, the Chairperson of the People’s Committees at district, 
town or provincial level) whereas interest disputes may, with the consent 
of the parties, be adjudicated by Labour Arbitration Councils (articles 200 
and 203).

The court system

3.3. While there may be certain di�culties with the treatment of individual 
rights disputes by the People’s Courts, this aspect of the dispute 
resolution system is operating in practice. According to data from MOLISA 
(MOLISA 2018: 19), itself derived from statistics provided by the Supreme 
People’s Court, the courts have handled an average of 4,970 cases per year 
since 2012. The number of cases has been also rising: there were 6,846 
cases in 2016, although some preliminary evidence suggests a fall in 
caseload in 2017 (for more detailed discussion, see Hoang 2015).

3.4. Although it would be desirable to carry out an evaluation of labour cases 
in the courts by reference to the evaluation criteria outlined above 
(jurisdictional coverage, e�ciency, equity, voice), that is beyond the scope 
of this report. This report will focus on the labour dispute resolution 
system under MOLISA, in accordance with the terms of reference.

3.11. None of the interviewees formally associated with Labour Arbitration 
Councils that we spoke to could point to a case settled by them, even in 
large cities, such as Hanoi and Ho Chi Minh City. This is consistent with 
the views expressed in the literature. In particular, the information we 
received suggested that the activities of the Labour Arbitration Councils 
have not developed since the report prepared by the former Secretary of 
the Ho Chi Minh City Labour Arbitration Council, Dr Ho Xuan Dung 
(2011). This is despite the legal changes in 2012. Dr Ho observed that:

’… in recent years, the Labour Arbitration Council at the provincial level 
has only performed the task of giving professional instructions about 
conciliation of labour disputes to labour conciliatory councils and labour 
conciliators in the district level… the conditions to support the Labour 
Arbitration Council operating in accordance with its proper functions… 
are still limited (at page 6).

3.12. The scholarly literature, past analyses by the ILO and other bodies and 
the rapid assessment informant interviews all point to factors that 
contributed to the inactivity of the Labour Arbitration Councils. 

3.13. Dr Ho explains that the fact that the Labour Arbitration Councils have 
not engaged in arbitrating disputes arises from multiple factors that 
have been present for many years (page 5-7). These factors have 
persisted in the current 2012 Labour Code (see Part XIV Section 3). The 
procedure of Councils requires them to conciliate, even though the 
dispute has already been through a conciliation phase. Labour 
Arbitration Councils do not actually have the power to arbitrate in many 
instances. Moreover, many dispute cases involve a mix of rights and 
interest whereas the Labour Arbitration Councils can only deal with 
interest disputes; this creates a jurisdictional limitation. 

3.14. In reality, the consultants’ learnt that many workers ignore the 
arbitration procedures stipulated in the Labour Code 2012 and engage 
in strikes without accessing the Labour Arbitration Councils. The role of 
the Council is then displaced by inter-agency taskforces. 

3.15. Furthermore, there are a number of practical problems with Labour 
Arbitration Councils. The researchers noted that, at least in the cities we 
visited, they do not have a full-time specialised place of business. They 
do not appear to have easily accessible contact numbers and webpages. 
They do not have full-time permanent sta�.

4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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3.1. The current labour dispute resolution 

system in Viet Nam appears in Chapter 
XIV of the 2012 Labour Code.

3.2. The legal system distinguishes between individual rights disputes, 
collective rights disputes and collective interest disputes. Mediation can 
be used for the three kinds of disputes; the procedure after mediation 
then changes depending on the nature of the dispute. Rights disputes 
may be adjudicated by the People’s Courts (and in the case of collective 
rights disputes, the Chairperson of the People’s Committees at district, 
town or provincial level) whereas interest disputes may, with the consent 
of the parties, be adjudicated by Labour Arbitration Councils (articles 200 
and 203).

The court system

3.3. While there may be certain di�culties with the treatment of individual 
rights disputes by the People’s Courts, this aspect of the dispute 
resolution system is operating in practice. According to data from MOLISA 
(MOLISA 2018: 19), itself derived from statistics provided by the Supreme 
People’s Court, the courts have handled an average of 4,970 cases per year 
since 2012. The number of cases has been also rising: there were 6,846 
cases in 2016, although some preliminary evidence suggests a fall in 
caseload in 2017 (for more detailed discussion, see Hoang 2015).

3.4. Although it would be desirable to carry out an evaluation of labour cases 
in the courts by reference to the evaluation criteria outlined above 
(jurisdictional coverage, e�ciency, equity, voice), that is beyond the scope 
of this report. This report will focus on the labour dispute resolution 
system under MOLISA, in accordance with the terms of reference.

4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.

3.16. Finally, the Labour Arbitration Councils are e�ectively unable to make 
binding orders, including in relation to unfair labour practices.
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This section begins by examining a 
preliminary question asking why there 
are so few mediation and arbitration cases. 
It then evaluates the current system against 
the criteria set out above.

Why are so few cases dealt with 
by mediation and arbitration?
4.1. A few interviewees suggested to us that the low numbers of mediations 

and arbitrations in Viet Nam are not problematic because either:

there are not many labour disputes; or

labour disputes are dealt with e�ectively by other methods.

We examine each of these possibilities in turn.

4.2. In relation to the claim that there are not many labour disputes, the 
consultants consider that this is extremely unlikely. It is much more 
probable that there are many labour disputes, but they are not being 
brought to mediators and arbitrators. We say this for the following 
reasons:

First, several of our interviewees, including scholars and employer 
representatives, indicated that there were many disputes but that 
the parties avoided taking them to mediators or arbitrations.

Second, unlawful strikes are widespread, even if apparently not as 
common as in the period before 2012 (MOLISA 2018: 20).

Third, this situation contrasts with the dispute resolution processes 
in all other major countries in the region. Table 4.2, demonstrates this 
very clearly (see also Tajgman 2015). 

4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

 of the arbitration process would fail to resolve a dispute and simply 
waste time.

4.8. Finally, evidence speci�cally in relation to unfair labour practices 
suggests that there are many cases of workers who experience 
discrimination such as the wrongful termination because of their worker 
organization activities. This evidence includes: 

4.9. ILO reports (e.g. International Labour O�ce 2015; Institute for Workers 
and Trade Unions 2016); 

academic studies (e.g. Hoang 2015; Do 2017, Wang 2017); and

statements made in the course of interviews for this and previous 
research by this Consultant.

4.10. For example, the Institute for Workers and Trade Unions 2016 report, 
which involved interviewing VGCL o�cials found many instances of 
worker representatives being unfairly punished. In 2018 Professor Wang 
Hongzen interviewed foreign direct investors in Viet Nam and found 
numerous examples of unfair labour practices, such as an employer 
interviewee admitting:

 ‘I try to transform a trade union into a recreational association. I use 
various activities to divert union members’ attention from labour a�airs.’

4.11. Several VGCL interviewees con�rmed that they had received complaints 
of unfair labour practices from their sta� and their members.

4.12. This widespread evidence of unfair labour practices is particularly 
important because it suggests that failure to deal with this problem 
could create serious obstacles to the implementation of Conventions No. 
87 and No. 98. 

4.13. Turning to the argument that labour disputes do not come to mediation 
and arbitration at DOLISAs because there are other e�ective processes. 
While other processes do exist, a number of interviewees con�rmed that 
these other processes are not an adequate substitute. Indeed, MOLISA’s 
2018 Industrial Relations Report points to the negative impact of some 
informal processes on the formal system (MOLISA 2018: 20-21).

4.14. Alternatives, at least in part, to mediation and arbitration include:

the courts;

internal grievance systems within enterprises; 

interagency task forces; and 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 
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individual disputes. However, these cases almost never involve collective 
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and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 1: Jurisdiction

4.28. In terms of jurisdiction, as mentioned above, Chapter XIV of the 2012 
Labour Code rests on distinctions between individual rights disputes, 
collective rights disputes and collective interest disputes. Mediation is an 
element in all three kinds of disputes; the procedure then changes 
depending on the nature of the dispute. Rights disputes may be 
adjudicated by the People’s Courts whereas interest disputes may, with 
the consent of the parties, be adjudicated by Labour Arbitration 
Councils.

4.29. It is not straightforward to �t unfair labour practices into this scheme. 
They may be categorised as individual rights disputes, such as where a 
worker is terminated for union activity (although this is also arguably a 
collective rights dispute because it impacts upon other workers). They 
may be collective rights disputes, such as where an employer obstructs 
the formation of a union or interferes in union management. Or they 
may have aspects of both collective rights and collective interest 
disputes, such as where the collective bargaining process breaks down 
because of a refusal to bargain in good faith

4.30. In summary, at present, there is no clear jurisdiction for a body to 
adjudicate on unfair labour practices as required by international labour 
standards. Furthermore, there appears to be no process for dealing with 
representivity disputes between multiple WROs in the course of 
collective bargaining.

Criterion 2: E�ciency

4.31. In terms of e�ciency, interviewees suggested that mediation is provided 
without cost to the partiers and quick. However, arbitration does not 
operate in practice and therefore makes no contribution to e�cient 
dispute resolution.

4.32. Furthermore, mediation and arbitration processes do not appear to lead 
to widespread reduction in illegal strikes or the losses �owing from them 
(see Impact Assessment). None of our interviewees attributed the fall in 
the number of illegal strikes since 2012 to e�ective dispute resolution by 
mediators or arbitrators. Employers have suggested that it has been 
caused, at least in part, by a tightening of the labour market: this means 
employers need to retain workers and are ready to �nd a quick settlement 
informally rather than follow a longer procedurally correct process.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 3: Equity

4.33. In terms of equity, there are at least six major problems. First, the current 
system lacks credibility because there are no professional full-time 
mediators and arbitrators (although there are some very experienced 
part-time mediators in a few districts). Mediators are poorly paid for 
mediation work (a very low rate per case) and have very low caseloads. 
While many expressed their dedication to this work, it was also clear that 
the rate was undermining rather than an incentivising them.

4.34. Second, the decentralized nature of the system means that there are 
limited mechanisms to ensure national consistency. There is wide 
variation between di�erent provinces and districts. This is a problem 
because it may lead to mediators and arbitrators in some provinces 
producing outcomes that do not conform to Convention obligations.

4.35. Third, the lack of power of the arbitrators to make binding orders, and to 
require parties to participate in proceedings which should be 
compulsory (such as unfair labour practice cases), greatly erodes 
credibility and may make proceedings futile for many workers and/or 
employers.

4.36. Fourth, while some mediators seem to be accessible, in certain districts, 
this is not uniformly the case. Moreover, the consultants were informed 
that arbitrators do not have dedicated premises for their arbitration 
work. Neither do they have secretariats, a web presence or public point 
of contact. This is in contrast to all the other major jurisdictions in the 
region.

4.37. Fifth, there is a lack of institutional autonomy of arbitrators within the 
DOLISAs. We referred above to the emphasis that the ILO supervisory 
bodies place on the importance of dispute resolution bodies being 
‘impartial’ and, in the case of disputes about representation in collective 
bargaining, ‘independent etc. and without political interference’. While a 
dispute resolution body engaged in arbitration could be located within 
a DOLISA, it will not have su�cient autonomy if its members are fully 
integrated into its operations.

4.38. The sixth problem in relation to the equity criterion is that arbitrators 
coming from worker representative backgrounds can currently be 
selected only from VGCL-a�liated organizations. This may give rise to 
perceived bias where, in the future, a dispute arises between two WROs, 
one of which is a�liated to the VGCL and the other not.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.

Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 
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EvaluationDimension

• Jurisdiction for comprehensively dealing with 
unfair labour practices is unclear

• No jurisdiction for dealing with certain 
bargaining disputes (e.g. representivity)

Jurisdictional 
coverage

• The current mediations that take place appear 
reasonably e�cient and cost-e�ective. 
However, they do not seem to play a major in 
reducing costs to businesses

• Arbitration system ine�ective 

E�ciency

• Current system lacks credibility because of 
insu�cient professionalization

• Lack of mechanisms to ensure national 
consistency

• Absence of binding remedies in arbitration 
unless both parties consent

• Inaccessible because of limited public 
presence (through premises or websites)

• Insu�cient autonomy 
• Insu�cient impartiality of arbitrators

Equity

• As arbitration system does not function in 
practice, there is no opportunity to provide fair 
hearings in labour arbitrations

Voice

• Does not provide e�ective and rapid procedures to 
deal with unfair labour practices/representivity 
disputes

• Lack of national consistency
• Lack of su�cient administrative autonomy
• Therefore, conventions cannot be credibly rati�ed

Compliance with 
Conventions No. 87 
and No. 98

TABLE 4.1. SUMMARY EVALUATION OF THE CURRENT SYSTEM

4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.

PART 4

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.

Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.

Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.

Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.

Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 
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4.3. The countries in Table 4.2 are quite diverse but the dispute resolution 
institutions are used far more often than they are in Viet Nam. For 
example, countries with similar political and legal systems to Viet Nam 
(China) or with similar population and level of economic development 
(Philippines) have many tens of thousands of formal disputes every year. 
Even Cambodia, a small underdeveloped country with a voluntary 
arbitration system, has around 250 arbitrations per year. 

4.4. The China case is particularly instructive. Prior to 2007, China operated a 
dispute resolution system which was quite similar to Viet Nam (Cooney 
et al 2013). However, after widespread industrial disputes, especially in 
the construction sector, the country drastically reformed the individual 
labour dispute system. This including reorganizing provincial level 
labour dispute resolution councils into professional bodies with binding 
powers (see Labour Disputes Mediation and Arbitration Law 2007). 
Access was greatly facilitated, including through prohibiting fees. As can 
be seen in Table 4.3, the number of cases doubled in 2008 (when the new 
system went into operation) and has since tended to increase. 

4.5. It is very unlikely that there were suddenly double the number of actual 
disputes in China in 2008. A far more probable explanation is that, after 
the reforms, many disputes that were previously resolved (or not) 
outside the formal system were brought to the formal system as a result 
of increased con�dence in it. 

4.6. This experience is consistent with the argument – demonstrated 
empirically in several well-known studies – that non-use of a dispute 
resolution system frequently re�ects institutional obstacles, rather than, 
for example, cultural preferences or other national characteristics (for an 
overview and analysis of the studies in relation to Japan, see Ginsburg 
and Hoetke 2006). As has already been mentioned, there are numerous 
institutional obstacles associated with the present disputes resolution 
system in Viet Nam (lack of binding powers, inaccessibility, need for 
greater professionalism etc.).

4.7. Indeed, several interviewees indicated that it was institutional obstacles 
that inhibited access to the existing dispute resolution system. This 
extended to basic problems of accessibility; many potential disputants 
did not know how or where to contact mediation services. The inability 
of arbitrators to make binding orders was also cited by several 
interviewees as being a particular disincentive, as it suggested that use 

Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

labour inspection.

4.15. We have already seen that the courts do hear signi�cant numbers of 
individual disputes. However, these cases almost never involve collective 
disputes or unfair labour practices. According to MOLISA (2018: 19), 43 
per cent of these disputes relate to social insurance, 21 per cent to wages 
and 19 per cent to termination of employment. Only 9 cases (or 0.04 per 
cent) concerned collective bargaining or union related disputes.

4.16. Furthermore, many interviewees informed us that court cases often 
involved expense and delay, and they would prefer a more e�cient and 
accessible labour dispute resolution institution.

4.17. Many representatives of enterprises, and several VCCI interviewees 
indicated that they had greatly improved their internal grievance 
dispute systems in recent years. They suggested that this might be a 
contributing factor in the reduction of strikes since 2012.

4.18.  These improvements in internal processes are very positive, but they do 
not substitute for an external, objective, dispute resolution system which 
is not controlled by one of the parties. In particular, where there are 
allegations of unfair labour practices such as discrimination against 
union members, or employer control over unions, internal mechanisms 
are inappropriate and would not satisfy Convention requirements. 

4.19. A number of interviewees told us that interagency taskforces sometimes 
operate fairly e�ectively. However, MOLISA’s 2018 Industrial Relations 
Report points out:

 most strikes are settled thanks to local inter-agency interventions 
through administrative mechanisms with most of workers' requirements 
met, leading to the understanding by workers that strikes are the best 
option and that it is unnecessary to use mediation and arbitration. This 
weakens the roles of negotiation and mediation, which hinders the 
movement of IR following the market mechanism (MOLISA 2018: 20-21).

4.20 A number of interviewees supported this proposition, making clear that 
interagency taskforces were not a long-term solution to industrial 
disputes, as they produce inconsistent principles and rules that cannot 
be applied more generally, and did not discourage unlawful strikes. 
Many employers informed the consultants that the outcomes of 
taskforce interventions were unpredictable and might even encourage 
workers to strike rather than using formal processes. This view has also 
been re�ected in scholarly research (see, e.g. Hoang 2015).

4.21. In assessing the dispute resolution system and proposing 
recommendations, the consultants have taken account of the fast pace 
of economic and societal development in Viet Nam: whatever system is 
adopted, it must be �t for the coming decade and not just the present. It 
is questionable whether existing ad hoc administrative interventions can 
assist in the development of mature industrial relations practices and 
achieve predictable outcomes. As already noted, such interventions 
would seem to undermine respect for the formal legal system.

4.22. The system of labour inspection, if it were properly resourced, could be 
e�ective in addressing many issues, such as underpayment of wages or 
OSH breaches. However, international experience suggests that an 
inspectorate is much less e�ective at dealing with complex collective 
disputes pertaining to collective bargaining or unfair labour practices.

4.23. In addition, in Viet Nam, the number of inspectors is quite low compared 
to the number of enterprises (for example, around 30 labour inspectors 
in HCMC (Hoang 2015). This is insu�cient to deal e�ectively with the 
current workload and could not be expected to e�ectively identify and 
enforce cases of unfair labour practices.

4.24. Finally, it is important to recall that new forms of worker representative 
organizations (WROs) are likely to create new kinds of disputes, such as 
disputes about which WROs can participate in bargaining. None of the 
existing mechanisms in Viet Nam is empowered to deal with such 
disputes.

4.25.  Experience in other countries suggests that at least several hundred of 
such cases may arise each year (for a more extensive consideration of the 
possible impact of WROs, see the Impact Assessment).

Evaluation according to the criteria
4.26.  Table 4.1 summaries our evaluation of the current system against the 

four criteria of jurisdiction, e�ciency, equity and voice.

4.27. There are several ways in which the current dispute resolution system 
does not meet the criteria. This suggests that Viet Nam would not be able 
to credibly ratify Conventions No. 87 and No. 98 unless reforms are made.

Criterion 4: Voice

4.39.  In relation to voice, which requires fair hearings, the fact that there are no 
arbitral proceedings at all means that fair hearings do not occur except 
in the courts. As we have already mentioned, the courts are not suited to 
handling several important categories of labour disputes which require 
a rapid response.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.

PART 5

Proposed
reforms

Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 



Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.
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Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 

DISPUTE RESOLUTION IN VIET NAM: A rapid diagnosis 



Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

 

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.

PART 5

31

Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 



Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.
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Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 



Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.
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Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 
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Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.

Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 
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Comprehensive vs 
minimum reform
5.1.  The �rst iteration of this rapid assessment 
 report contained detailed recommendations 
 for a comprehensive reform: the establishment 
 of national-level labour dispute resolution body. 
 This body would be structured in a similar way to national commissions 

existing in many of the countries in the region, notably the National 
Labour Relations Commission in Korea.

5.2. In the view of the consultants, a national-level labour dispute resolution 
body would o�er the best chance of remedying the de�ciencies in the 
current system, and of building a strong case for rati�cation of 
Conventions No. 87 and No. 98.

5.3. However, the recommendations were presented to MOLISA and other 
stakeholders at a workshop held in Hanoi on 16-17 August 2018. Mr 
Chang Keun Sop, representing the National Labour Relations 
Commission in Korea also gave a presentation on the operation of that 
Commission.

5.4. While many stakeholders expressed support for the recommendations, it 
became clear at and after the workshop that stakeholders, particularly 
the technical line Ministry (DIRWA), felt there were too many obstacles to 
the introduction of a national-level labour dispute resolution body as 
part of the current law reforms. These included:

a)  governmental restrictions on the creation of new institutions;

b) caps on the number of public servants; and

c) the vertical-horizontal (song trùng) structure of government in Viet 
Nam, according to which responsibilities for labour dispute 
resolution lie at the provincial level.

5.5. The separate impact assessment report prepared by the consultants 
relating to Labour Code reforms concerning freedom of association, 
makes clear that the bene�ts from major reform of the labour dispute 
resolution system will greatly outweigh the costs. In particular, the 
economic bene�ts �owing from Viet Nam’s participation in the 
Comprehensive and Progressive Agreement for a Transpaci�c 
Partnership and the European Union-Viet Nam Free Trade Agreement 
include a signi�cant projected increase in Viet Nam’s gross domestic 
product. Participation of Viet Nam in these trade agreements is linked to 
Viet Nam’s rati�cation of Convention No. 87 and No. 98. 

5.6. A decision not to embark on comprehensive reform to Viet Nam’s labour 
dispute resolution system increases the risk that rati�cation of 
Conventions No. 87 and No. 98 will not be viewed as credible.

5.7. The consultants note that innovative reforms of areas such as 
competition law, including the creation of a national competition 
authority, occurred in the lead-up to Viet Nam’s accession to the World 
Trade Organization in 2007, notwithstanding that such an agency had 
not previously existed.

5.8. Nonetheless, the consultants appreciate that comprehensive reform may 
not be feasible at this time. Given this limitation, the consultants have 
reduced the detailed content in this part of the report regarding Option 
A, but it is provided in Annex A in case needed. 

5.9. In the light of the obstacles reported in relation to Option A, the 
consultants have developed Option B. This option involves the minimum 
reforms (or threshold requirements) that are required in order to 
establish a system which, with respect to jurisdiction, e�ciency, equity 
and voice, may meet the standards required by Conventions No. 87 and 
No. 98, as explained by the ILO Supervisory Bodies. 

5.10. At the time of writing, the consultants had available the Zero Draft 
Labour Code dated 18th September 2018. The consultants have 
evaluated Chapter XV of that Zero Draft, which deals with the resolution 
of labour disputes, to consider in what respects it might need to be 
further amended to meet the threshold requirements. The consultants 
�nd that the Zero Draft makes considerable progress towards 
approaching the threshold requirements. However, having regard to the 
evaluation criteria, we do not consider that the Zero Draft meets those 
requirements. Consequently, this section sets out recommendations 

(‘Option B recommendations’) that would improve the Zero Draft from 
the perspective of compliance with Conventions No. 87 and No. 98.

Jurisdiction
5.11. Article 190 of the Zero Draft deals with labour disputes. As presently 

worded, it does not cover a matter that directly pertains to Convention 
No. 98, namely, disputes concerning an employer and one or more 
workers who seek to form a WRO where one is not currently in existence.

Recommendation B1: The new Labour Code should provide for dispute 
resolution concerning all forms of unfair labour practices, including 
disputes concerning an employer and one or more workers who seek to 
form a WRO where one is not currently in existence.

5.12. Article 190 refers to ‘disputes among worker’s representative 
organizations on the level of representativeness and the right to 
collective bargaining’, in other words, representivity disputes. We note 
that such disputes can also occur between WROs and employers, in 
which case they can constitute a failure to comply with the obligation to 
negotiate in good faith.

5.12.1. The Zero Draft does not appear to provide a mechanism for the 
comprehensive resolution of representivity disputes, apart from 
the possibility of disputes involving an employer being dealt 
with as a collective rights dispute.

Recommendation B2: The new Labour Code should ensure that all 
disputes about which WROs are entitled to represent workers for the 
purposes of collective bargaining can be dealt with as collective rights 
disputes.

E�ciency
5.12.2. The current system of labour arbitration councils is ine�cient, in 

the sense that the Councils (and Arbitrators) play no practical role 
in labour dispute resolution. If they are to operate in practice, 
they need to be e�cient in terms of cost and time.

5.12.3. It is also ine�cient from the perspective of the user experience. 
Users face signi�cant challenges in understanding or following 
processes to be followed and lack faith in them. 

Recommendation B3: The new Labour Code, or implementing 
regulations, should ensure that the cost of mediation and arbitration to 
the disputing parties is minimal. The Code should also provide for time 
limits which, while realistic, minimise delay. 

Recommendation B4: The new Labour Code, or implementing 
regulations, should ensure that an online or united system for receiving 
and allocating applications for mediation and arbitration is established. 
This system should provide for the allocation of cases out to the 
appropriate bodies and processes (to mediation or arbitration) rather 
than rely on users to understand all the complexities of legal processes. 

5.12.4.  Labour dispute resolution procedures need also to be e�cient in 
the sense of reducing the costs of disputes to workers and 
businesses. They can only achieve if they make authoritative, 
credible decisions which are respected by the parties. These 
matters are considered below under the heading ‘equity’.

Equity 
5.12.5. As indicated above, the current system is de�cient in the 

following respects:

insu�cient professionalization;

lack of mechanisms to ensure national consistency;

absence of binding remedies in arbitration (unless both 
parties consent);

limited public presence; 

insu�cient autonomy; and 

insu�cient impartiality.

5.13.  In relation to professionalization, it would be preferable if arbitrators had 
status and quali�cations similar to those of senior public servants or 
judges. Furthermore, there should be a core number of arbitrators who 
are full-time, at least in major industrial centres/cities such as Hanoi, 
HCMC, Binh Duong, Dong Nai and Hai Phong. 

5.14. The consultants note that the most recent version of the Zero Draft 
provides for full-time labour arbitrators.

Recommendation B5: In order to improve professionalization of 
arbitrators, arbitrators should have a status similar to, and enjoy 
conditions comparable to, senior provincial public servants or judges. 

Recommendation B6: The new Labour Code should enable the 
appointment of full-time arbitrators (as provided in the Zero Draft).

5.15. As mediators and arbitrators are appointed at the provincial level, and 
there is no central dispute resolution body, divergence in operation and 
decision-making can emerge. We saw above that there is considerable 
di�erence in mediation practices at provincial, and indeed district level. 
This may be replicated in arbitration should it become operational in 
practice. 

5.16. We note from the Zero Draft that it would be possible to appeal arbitral 
decisions to the People’s Courts (which are part of a hierarchy that 
provides national consistency). That provides some check against 
decision-making that is contrary to law. However, the People’s Courts are 
generalist courts (albeit with labour panels in some circumstances). 
Judges are not necessarily familiar with the concept of unfair labour 
practices and cannot be familiar with new forms of collective disputes, 
such as those involving representation, since these do not occur at 
present. They may adopt interpretations of the law which are not 
necessarily consistent with Conventions No. 87 and No. 98.

5.17. It is therefore important to establish an authoritative national body 
which could provide consistent guidance to provincial-level mediators 
and arbitrators on how to implement reforms in a manner than is 
consistent with the Conventions.

Recommendation B7: The new Labour Code should provide for the 
establishment of a national level body on labour dispute resolution which 
would promote consistency of decision-making and compliance with 
Conventions No. 87 and No. 98 at the provincial level.

5.18. A crucial weakness with arbitration in the Labour Code 2012 is that 
arbitral awards are not binding unless both parties consent. If labour 
arbitration councils are to be empowered to resolve unfair labour 
practice disputes, this must be reformed.

5.19. Article 204 of the Zero Draft provides for compulsory arbitration (that is, 
arbitration at the request of one of the parties only) for unfair labour 
practice cases. This is a signi�cant improvement on the 2012 Code.

5.20.  However, the Zero Draft does not appear to make arbitral awards in such 
cases binding.

5.21. Article 204 (3)(b) provides that:

 depending on the nature and extent of such acts, produce a record of 
violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law.

5.22. The underlying reasoning may be that a labour arbitration council 
cannot make a ‘�nal judgement’ unless both parties consent to its 
jurisdiction (contrast article 204(3)(a) of the Zero Draft and article 
196(5)).

5.23. This reasoning is not adopted by other labour relations bodies in the 
region, which can issue binding orders in unfair labour practice cases 
(for example, Japan, Korea, the Philippines and Australia).

5.24. The consultants further note that the labour disputes arbitration 
committees in China, while empowered to deal only with individual 
rights disputes, can make binding arbitral awards which ‘shall be �nal 
and the award shall take legal e�ect from the date the award is made’ 
(Labour Disputes Mediation and Arbitration Law article 47).

5.25. It may be considered that the issuance of binding orders in compulsory 
proceedings is better characterised as ‘adjudication’ rather than 
‘arbitration’ (although it can also be referred to as ‘compulsory 
arbitration’). Some of the countries in the region make this distinction 
(e.g. Korea) and some do not (e.g. China) but in all cases, the distinction 
does not a�ect the jurisdiction or powers of the labour dispute 
resolution institution to make binding orders.

5.26. Furthermore, the consultants note that the Zero Draft already empowers 
labour arbitration councils to undertake compulsory arbitration in 
certain collective interest disputes (article 209(2)).

5.27. The consultants are not aware of any constitutional obstacle which 
would prevent Vietnamese labour arbitration councils from issuing 
binding awards in a similar way in unfair labour practice cases. Nor 
would it seem that the Civil Procedure Code 2015 or the Law on the 
Organisation of People’s Courts 2014 require that only the courts can 
make a binding decision in civil disputes, including labour ones. 

5.28. The consultants note that it is possible for non-judicial bodies in Viet 
Nam to issue a sanction decision (Article. 106, Law on Competition 
2004).

5.29. If labour arbitration councils are not empowered to issue binding orders 
in unfair labour practices cases, it is not clear why they should exercise 
that jurisdiction at all. It would be preferable to simply refer such cases to 
the People’s Courts. This would mean that investments in additional 
resources to deal with multiple WROs would be better directed to the 
court system than to the labour mediation and arbitration system.

5.30. If the People’s Courts are to be the sole body that can make binding 
decisions in unfair labour practice cases, then there would need to be 
new rules establishing ‘rapid and e�ective procedures’ to enable the 
courts to deal with cases quickly. As indicated above, several 
interviewees informed us that current court procedures are slow.

Recommendation B8: The new Labour Code should provide that decisions 
of the labour arbitration councils in unfair labour practice cases are ‘�nal 
judgment’ (subject to judicial review). 

Recommendation B9: If Recommendation B 7 is not adopted, the unfair 
labour practices jurisdiction should be focused on the People’s Courts. New 
procedural rules should be adopted to enable the People’s Courts to deal 
with unfair labour practice cases rapidly and e�ectively, in order to ensure 
compliance with Convention obligations. 

5.31.  The consultants further note that the binding orders need to include a 
wide range of remedies which address unfair labour practices. 

Recommendation B10: Binding orders should include the power to impose: 

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
 _  (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate 
times where they have been asked to represent workers; or 
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 _  (where a party unreasonably delays bargaining) an order to meet 
within a certain time period; and

 in cases where a party persistently refuses to negotiate in good 
faith despite orders to do so, compulsory arbitration with the 
power to make a binding award (where consistent with Convention 
No.98)

 (see also Recommendation A 21 in Annex).

5.32. The consultants note that the Zero Draft provides for the possibility of 
compulsory arbitration ‘where the disputing parties are in the process of 
collective bargaining for the �rst time or where a labour dispute arises at 
an undertaking in which strikes are prohibited’ (article 209(2)) and where 
there is a signi�cant delay (article 171).

5.33. The consultants support the use of compulsory arbitration as a last resort 
measure in cases where a party unreasonably refuses to engage in good 
faith bargaining, especially where collective bargaining is occurring for 
the �rst time. We note that this remedy is available, for example, under 
the Canada Labour Code and the Australian Fair Work Act. 

5.34. Nonetheless, the ILO supervisory bodies have expressed considerable 
reservations about compulsory arbitration. For example, the Committee 
of Experts on the Application of Conventions and Recommendations 
has indicated that: 

Compulsory arbitration in the case that the parties have not reached 
agreement is generally contrary to the principles of collective bargaining. 
In the Committee’s opinion, compulsory arbitration is only acceptable in 
certain speci�c circumstances, namely: 

(i)  in essential services in the strict sense of the term, that is those 
the interruption of which would endanger the life, personal 
safety or health of the whole or part of the population; 

(ii)  in the case of disputes in the public service involving public 
servants engaged in the administration of the State; 

(iii)  when, after protracted and fruitless negotiations, it becomes 
obvious that the deadlock will not be broken without some 
initiative by the authorities; or 

(iv) in the event of an acute crisis.

However, arbitration accepted by both parties (voluntary) is always legitimate 

(International Labour Organization 2012, paragraph 247).

1. Viet Nam government 
decisions and regulations 
Decision No. 145/QD-TTg dated 20/1/2016 
of the Prime Minister on the Approval of the 
Strategy for International Integration in Labour 
and Social A�airs Through 2020, Vision to 2030.

Decision No. 2528/QD-TTg dated 31/12/2015 on Approving the Plan of 
Implementation and Proposal for Joining the Conventions of the United 
Nations (UN) and the International Labour Organization (ILO) in the labour and 
social �elds in the period of 2016-2020.

Decree No. 43/2012/ND-CP detailing Article 10 of the Trade Union Law on 
rights and responsibilities of trade unions in representing and protecting 
lawful and legitimate rights and interests of workers.

2. Key ILO instruments and databases
ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up, adopted by the International Labour Conference at its Eighty-sixth 
Session, Geneva, 18 June 1998 (Annex revised 15 June 2010).

Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

Collective Bargaining Convention, 1981 (No. 154).

Collective Agreements Recommendation, 1951 (No. 91).

Collective Bargaining Recommendation, 1981 (No. 163).

IRLEX database.

NATLEX database.

NORMLEX database.

Recommendation B11: The Zero Draft should ensure that compulsory 
arbitration in the context of collective bargaining for the �rst time 
should take place only when, after ‘protracted and fruitless negotiations, 
it becomes obvious that the deadlock will not be broken without some 
initiative by the authorities’.

5.35.  Having regard to what has just been said about compulsory arbitration, 
arbitration should not be a precondition to striking unless both parties 
consent to the arbitration, with the exception of the circumstances 
referred to in Recommendation B10.

Recommendation B12: Other than in the cases identi�ed in paragraph 
5.4.23 above, strikes should not be prevented by compulsory arbitration.

5.36. The consultants observe that in all the comparator countries in the 
region, labour dispute resolution bodies have distinct o�ce locations, a 
secretariat and web presence (for example, see article 19 of China’s 
Labour Disputes Mediation and Arbitration Law). It is essential that 
labour arbitration councils have a visible and accessible presence if they 
are to perform their functions.

Recommendation B13: Labour arbitration councils should be empowered 
to set up o�ces for handling their day-to-day work and points of 
communication with potential users of the system, including through 
their own website.

5.37. As indicated above, it is important for compliance with Conventions No. 
87 and No. 98 that labour dispute resolution bodies exercise their 
functions impartially and (particularly in the case of representivity 
disputes) independently.

5.38. There appears to be no provision in the Labour Code of 2012 or the Zero 
Draft which addresses this. This should be remedied.

Recommendation B14: The Labour Code should provide that in 
exercising its functions, a Labour Arbitration Council shall exercise its 
discretion independently and is not subject to administrative direction.

5.39. Article 196 of the Zero Draft provides that the provincial-level federations 
of labour will nominate arbitrators. This privileges the position of the 
VCGL over that of non-VGCL-a�liated WROs. This is incompatible with 
the requirement of impartiality in the context of the Conventions 
(especially in representivity disputes). It would be preferable to adopt the 
same language as that used in the context of employer-nominated 
arbitrators.
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appoint its nominees. However, this should not be assumed in advance.

Recommendation B15: The Labour Code should provide arbitrators 
representing workers’ interests should be nominated by ‘worker 
representative organizations’, rather than speci�cally naming the 
provincial level federations of labour. It should also make clear that, if 
accepted as arbitrators, all nominees act with neutrality and not as 
‘representatives’ of any organisation.

Voice
5.41. The Labour Code or implementing regulations must provide for fair 

hearings during the arbitration process.

Recommendation B16: The Labour Code, or implementing regulations, 
should provide for fair hearings comparable to those in courts or in 
commercial arbitration; in particular:

 Fees for users should be eliminated or kept to a minimum.

 All parties should have a reasonable opportunity to present their 
cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation 
because they have commenced dispute resolution proceedings.
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 _  (where a party unreasonably delays bargaining) an order to meet 
within a certain time period; and

 in cases where a party persistently refuses to negotiate in good 
faith despite orders to do so, compulsory arbitration with the 
power to make a binding award (where consistent with Convention 
No.98)

 (see also Recommendation A 21 in Annex).

5.32. The consultants note that the Zero Draft provides for the possibility of 
compulsory arbitration ‘where the disputing parties are in the process of 
collective bargaining for the �rst time or where a labour dispute arises at 
an undertaking in which strikes are prohibited’ (article 209(2)) and where 
there is a signi�cant delay (article 171).

5.33. The consultants support the use of compulsory arbitration as a last resort 
measure in cases where a party unreasonably refuses to engage in good 
faith bargaining, especially where collective bargaining is occurring for 
the �rst time. We note that this remedy is available, for example, under 
the Canada Labour Code and the Australian Fair Work Act. 

5.34. Nonetheless, the ILO supervisory bodies have expressed considerable 
reservations about compulsory arbitration. For example, the Committee 
of Experts on the Application of Conventions and Recommendations 
has indicated that: 

Compulsory arbitration in the case that the parties have not reached 
agreement is generally contrary to the principles of collective bargaining. 
In the Committee’s opinion, compulsory arbitration is only acceptable in 
certain speci�c circumstances, namely: 

(i)  in essential services in the strict sense of the term, that is those 
the interruption of which would endanger the life, personal 
safety or health of the whole or part of the population; 

(ii)  in the case of disputes in the public service involving public 
servants engaged in the administration of the State; 

(iii)  when, after protracted and fruitless negotiations, it becomes 
obvious that the deadlock will not be broken without some 
initiative by the authorities; or 

(iv) in the event of an acute crisis.

However, arbitration accepted by both parties (voluntary) is always legitimate 

(International Labour Organization 2012, paragraph 247).

1. Viet Nam government 
decisions and regulations 
Decision No. 145/QD-TTg dated 20/1/2016 
of the Prime Minister on the Approval of the 
Strategy for International Integration in Labour 
and Social A�airs Through 2020, Vision to 2030.

Decision No. 2528/QD-TTg dated 31/12/2015 on Approving the Plan of 
Implementation and Proposal for Joining the Conventions of the United 
Nations (UN) and the International Labour Organization (ILO) in the labour and 
social �elds in the period of 2016-2020.

Decree No. 43/2012/ND-CP detailing Article 10 of the Trade Union Law on 
rights and responsibilities of trade unions in representing and protecting 
lawful and legitimate rights and interests of workers.

2. Key ILO instruments and databases
ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up, adopted by the International Labour Conference at its Eighty-sixth 
Session, Geneva, 18 June 1998 (Annex revised 15 June 2010).

Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

Collective Bargaining Convention, 1981 (No. 154).

Collective Agreements Recommendation, 1951 (No. 91).

Collective Bargaining Recommendation, 1981 (No. 163).

IRLEX database.

NATLEX database.

NORMLEX database.

Recommendation B11: The Zero Draft should ensure that compulsory 
arbitration in the context of collective bargaining for the �rst time 
should take place only when, after ‘protracted and fruitless negotiations, 
it becomes obvious that the deadlock will not be broken without some 
initiative by the authorities’.

5.35.  Having regard to what has just been said about compulsory arbitration, 
arbitration should not be a precondition to striking unless both parties 
consent to the arbitration, with the exception of the circumstances 
referred to in Recommendation B10.

Recommendation B12: Other than in the cases identi�ed in paragraph 
5.4.23 above, strikes should not be prevented by compulsory arbitration.

5.36. The consultants observe that in all the comparator countries in the 
region, labour dispute resolution bodies have distinct o�ce locations, a 
secretariat and web presence (for example, see article 19 of China’s 
Labour Disputes Mediation and Arbitration Law). It is essential that 
labour arbitration councils have a visible and accessible presence if they 
are to perform their functions.

Recommendation B13: Labour arbitration councils should be empowered 
to set up o�ces for handling their day-to-day work and points of 
communication with potential users of the system, including through 
their own website.

5.37. As indicated above, it is important for compliance with Conventions No. 
87 and No. 98 that labour dispute resolution bodies exercise their 
functions impartially and (particularly in the case of representivity 
disputes) independently.

5.38. There appears to be no provision in the Labour Code of 2012 or the Zero 
Draft which addresses this. This should be remedied.

Recommendation B14: The Labour Code should provide that in 
exercising its functions, a Labour Arbitration Council shall exercise its 
discretion independently and is not subject to administrative direction.

5.39. Article 196 of the Zero Draft provides that the provincial-level federations 
of labour will nominate arbitrators. This privileges the position of the 
VCGL over that of non-VGCL-a�liated WROs. This is incompatible with 
the requirement of impartiality in the context of the Conventions 
(especially in representivity disputes). It would be preferable to adopt the 
same language as that used in the context of employer-nominated 
arbitrators.
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 _  (where a party unreasonably delays bargaining) an order to meet 
within a certain time period; and

 in cases where a party persistently refuses to negotiate in good 
faith despite orders to do so, compulsory arbitration with the 
power to make a binding award (where consistent with Convention 
No.98)

 (see also Recommendation A 21 in Annex).

5.32. The consultants note that the Zero Draft provides for the possibility of 
compulsory arbitration ‘where the disputing parties are in the process of 
collective bargaining for the �rst time or where a labour dispute arises at 
an undertaking in which strikes are prohibited’ (article 209(2)) and where 
there is a signi�cant delay (article 171).

5.33. The consultants support the use of compulsory arbitration as a last resort 
measure in cases where a party unreasonably refuses to engage in good 
faith bargaining, especially where collective bargaining is occurring for 
the �rst time. We note that this remedy is available, for example, under 
the Canada Labour Code and the Australian Fair Work Act. 

5.34. Nonetheless, the ILO supervisory bodies have expressed considerable 
reservations about compulsory arbitration. For example, the Committee 
of Experts on the Application of Conventions and Recommendations 
has indicated that: 

Compulsory arbitration in the case that the parties have not reached 
agreement is generally contrary to the principles of collective bargaining. 
In the Committee’s opinion, compulsory arbitration is only acceptable in 
certain speci�c circumstances, namely: 

(i)  in essential services in the strict sense of the term, that is those 
the interruption of which would endanger the life, personal 
safety or health of the whole or part of the population; 

(ii)  in the case of disputes in the public service involving public 
servants engaged in the administration of the State; 

(iii)  when, after protracted and fruitless negotiations, it becomes 
obvious that the deadlock will not be broken without some 
initiative by the authorities; or 

(iv) in the event of an acute crisis.

However, arbitration accepted by both parties (voluntary) is always legitimate 

(International Labour Organization 2012, paragraph 247).

1. Viet Nam government 
decisions and regulations 
Decision No. 145/QD-TTg dated 20/1/2016 
of the Prime Minister on the Approval of the 
Strategy for International Integration in Labour 
and Social A�airs Through 2020, Vision to 2030.

Decision No. 2528/QD-TTg dated 31/12/2015 on Approving the Plan of 
Implementation and Proposal for Joining the Conventions of the United 
Nations (UN) and the International Labour Organization (ILO) in the labour and 
social �elds in the period of 2016-2020.

Decree No. 43/2012/ND-CP detailing Article 10 of the Trade Union Law on 
rights and responsibilities of trade unions in representing and protecting 
lawful and legitimate rights and interests of workers.

2. Key ILO instruments and databases
ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up, adopted by the International Labour Conference at its Eighty-sixth 
Session, Geneva, 18 June 1998 (Annex revised 15 June 2010).

Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

Collective Bargaining Convention, 1981 (No. 154).

Collective Agreements Recommendation, 1951 (No. 91).

Collective Bargaining Recommendation, 1981 (No. 163).

IRLEX database.

NATLEX database.

NORMLEX database.

Recommendation B11: The Zero Draft should ensure that compulsory 
arbitration in the context of collective bargaining for the �rst time 
should take place only when, after ‘protracted and fruitless negotiations, 
it becomes obvious that the deadlock will not be broken without some 
initiative by the authorities’.

5.35.  Having regard to what has just been said about compulsory arbitration, 
arbitration should not be a precondition to striking unless both parties 
consent to the arbitration, with the exception of the circumstances 
referred to in Recommendation B10.

Recommendation B12: Other than in the cases identi�ed in paragraph 
5.4.23 above, strikes should not be prevented by compulsory arbitration.

5.36. The consultants observe that in all the comparator countries in the 
region, labour dispute resolution bodies have distinct o�ce locations, a 
secretariat and web presence (for example, see article 19 of China’s 
Labour Disputes Mediation and Arbitration Law). It is essential that 
labour arbitration councils have a visible and accessible presence if they 
are to perform their functions.

Recommendation B13: Labour arbitration councils should be empowered 
to set up o�ces for handling their day-to-day work and points of 
communication with potential users of the system, including through 
their own website.

5.37. As indicated above, it is important for compliance with Conventions No. 
87 and No. 98 that labour dispute resolution bodies exercise their 
functions impartially and (particularly in the case of representivity 
disputes) independently.

5.38. There appears to be no provision in the Labour Code of 2012 or the Zero 
Draft which addresses this. This should be remedied.

Recommendation B14: The Labour Code should provide that in 
exercising its functions, a Labour Arbitration Council shall exercise its 
discretion independently and is not subject to administrative direction.

5.39. Article 196 of the Zero Draft provides that the provincial-level federations 
of labour will nominate arbitrators. This privileges the position of the 
VCGL over that of non-VGCL-a�liated WROs. This is incompatible with 
the requirement of impartiality in the context of the Conventions 
(especially in representivity disputes). It would be preferable to adopt the 
same language as that used in the context of employer-nominated 
arbitrators.
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quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 
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example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.

Wang HZ, 2017, Global Capital and Local Labor Unrest: Strikes in Taiwanese 
Factories in Viet Nam, unpublished manuscript. 

Yamakawa, R 2015, The Law of the Labour Relations Commission: Some 
Aspects of Japan’s Unfair Labor Practice Law, Japan Labor Review, vol. 12, no. 4, 
51-63. 
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quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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1. Viet Nam government 
decisions and regulations 
Decision No. 145/QD-TTg dated 20/1/2016 
of the Prime Minister on the Approval of the 
Strategy for International Integration in Labour 
and Social A�airs Through 2020, Vision to 2030.

Decision No. 2528/QD-TTg dated 31/12/2015 on Approving the Plan of 
Implementation and Proposal for Joining the Conventions of the United 
Nations (UN) and the International Labour Organization (ILO) in the labour and 
social �elds in the period of 2016-2020.

Decree No. 43/2012/ND-CP detailing Article 10 of the Trade Union Law on 
rights and responsibilities of trade unions in representing and protecting 
lawful and legitimate rights and interests of workers.

2. Key ILO instruments and databases
ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up, adopted by the International Labour Conference at its Eighty-sixth 
Session, Geneva, 18 June 1998 (Annex revised 15 June 2010).

Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

Collective Bargaining Convention, 1981 (No. 154).

Collective Agreements Recommendation, 1951 (No. 91).

Collective Bargaining Recommendation, 1981 (No. 163).

IRLEX database.

NATLEX database.

NORMLEX database.

Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 
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example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.
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quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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1. Viet Nam government 
decisions and regulations 
Decision No. 145/QD-TTg dated 20/1/2016 
of the Prime Minister on the Approval of the 
Strategy for International Integration in Labour 
and Social A�airs Through 2020, Vision to 2030.

Decision No. 2528/QD-TTg dated 31/12/2015 on Approving the Plan of 
Implementation and Proposal for Joining the Conventions of the United 
Nations (UN) and the International Labour Organization (ILO) in the labour and 
social �elds in the period of 2016-2020.

Decree No. 43/2012/ND-CP detailing Article 10 of the Trade Union Law on 
rights and responsibilities of trade unions in representing and protecting 
lawful and legitimate rights and interests of workers.

2. Key ILO instruments and databases
ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up, adopted by the International Labour Conference at its Eighty-sixth 
Session, Geneva, 18 June 1998 (Annex revised 15 June 2010).

Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

Collective Bargaining Convention, 1981 (No. 154).

Collective Agreements Recommendation, 1951 (No. 91).

Collective Bargaining Recommendation, 1981 (No. 163).

IRLEX database.

NATLEX database.

NORMLEX database.

Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 
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example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.
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quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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1. Viet Nam government 
decisions and regulations 
Decision No. 145/QD-TTg dated 20/1/2016 
of the Prime Minister on the Approval of the 
Strategy for International Integration in Labour 
and Social A�airs Through 2020, Vision to 2030.

Decision No. 2528/QD-TTg dated 31/12/2015 on Approving the Plan of 
Implementation and Proposal for Joining the Conventions of the United 
Nations (UN) and the International Labour Organization (ILO) in the labour and 
social �elds in the period of 2016-2020.

Decree No. 43/2012/ND-CP detailing Article 10 of the Trade Union Law on 
rights and responsibilities of trade unions in representing and protecting 
lawful and legitimate rights and interests of workers.

2. Key ILO instruments and databases
ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up, adopted by the International Labour Conference at its Eighty-sixth 
Session, Geneva, 18 June 1998 (Annex revised 15 June 2010).

Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

Collective Bargaining Convention, 1981 (No. 154).

Collective Agreements Recommendation, 1951 (No. 91).

Collective Bargaining Recommendation, 1981 (No. 163).

IRLEX database.

NATLEX database.

NORMLEX database.

Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 
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example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.
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quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 

1. Viet Nam government 
decisions and regulations 
Decision No. 145/QD-TTg dated 20/1/2016 
of the Prime Minister on the Approval of the 
Strategy for International Integration in Labour 
and Social A�airs Through 2020, Vision to 2030.

Decision No. 2528/QD-TTg dated 31/12/2015 on Approving the Plan of 
Implementation and Proposal for Joining the Conventions of the United 
Nations (UN) and the International Labour Organization (ILO) in the labour and 
social �elds in the period of 2016-2020.

Decree No. 43/2012/ND-CP detailing Article 10 of the Trade Union Law on 
rights and responsibilities of trade unions in representing and protecting 
lawful and legitimate rights and interests of workers.

2. Key ILO instruments and databases
ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up, adopted by the International Labour Conference at its Eighty-sixth 
Session, Geneva, 18 June 1998 (Annex revised 15 June 2010).

Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

Collective Bargaining Convention, 1981 (No. 154).

Collective Agreements Recommendation, 1951 (No. 91).

Collective Bargaining Recommendation, 1981 (No. 163).

IRLEX database.

NATLEX database.

NORMLEX database.
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Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 
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example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 9  Original decree: The decree of the Government No.05/2006/ND-CP on establishment, functions, 

duties, power and organizational structure of Viet Nam Competition Council, dated January 9th, 2006.
10  Competition Law of Viet Nam, Chapter IV Section 2.
11  See Korean Labour Relations Commission Act 1997, article 14.

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.

Wang HZ, 2017, Global Capital and Local Labor Unrest: Strikes in Taiwanese 
Factories in Viet Nam, unpublished manuscript. 

Yamakawa, R 2015, The Law of the Labour Relations Commission: Some 
Aspects of Japan’s Unfair Labor Practice Law, Japan Labor Review, vol. 12, no. 4, 
51-63. 

 



quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 

1. Viet Nam government 
decisions and regulations 
Decision No. 145/QD-TTg dated 20/1/2016 
of the Prime Minister on the Approval of the 
Strategy for International Integration in Labour 
and Social A�airs Through 2020, Vision to 2030.

Decision No. 2528/QD-TTg dated 31/12/2015 on Approving the Plan of 
Implementation and Proposal for Joining the Conventions of the United 
Nations (UN) and the International Labour Organization (ILO) in the labour and 
social �elds in the period of 2016-2020.

Decree No. 43/2012/ND-CP detailing Article 10 of the Trade Union Law on 
rights and responsibilities of trade unions in representing and protecting 
lawful and legitimate rights and interests of workers.

2. Key ILO instruments and databases
ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up, adopted by the International Labour Conference at its Eighty-sixth 
Session, Geneva, 18 June 1998 (Annex revised 15 June 2010).

Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

Collective Bargaining Convention, 1981 (No. 154).

Collective Agreements Recommendation, 1951 (No. 91).

Collective Bargaining Recommendation, 1981 (No. 163).

IRLEX database.

NATLEX database.

NORMLEX database.
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Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 
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example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

12   See, for example, Labor Code of the Philippines, article 215.
13   See, for example, Korean Labour Relations Commission Act 1997, article 8.

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.

Wang HZ, 2017, Global Capital and Local Labor Unrest: Strikes in Taiwanese 
Factories in Viet Nam, unpublished manuscript. 

Yamakawa, R 2015, The Law of the Labour Relations Commission: Some 
Aspects of Japan’s Unfair Labor Practice Law, Japan Labor Review, vol. 12, no. 4, 
51-63. 

 



quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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DISPUTE RESOLUTION IN VIET NAM: A rapid diagnosis 

Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 

example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

14  Japan Trade Union Law, article 19-5. Korean Labour Relations Commission Act 1997, article 7.

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.



quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 

example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

15  Labor Code of the Philippines, article 215.

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.

ANNEX



quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 

example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.

Core part of institution Number of 
core members

Tripartite?Country

Central Labour Relations 
Commission

National Labour Relations 
Commission

National Labour Relations 
Commission

Fair Work Commission 
(presidential members)

Arbitration Council

15

170

15

19

30

Yes

Yes

Yes

No

Yes

Japan

Korea

The Philippines

Australia 

Cambodia

TABLE ANNEX - 1: CORE SENIOR STAFF OF LABOUR RELATIONS 
COMMISSION OR EQUIVALENT

17.  Even in those countries where there are mainly full-time arbitrators, such 
as the Philippines, a core group of senior labour arbitration commission 
members can be responsible for leading the institution. This can include 
through issuing guiding rules, deciding di�cult cases and/or hearing 
appeals. 

18. In the case of Viet Nam, it is not clear how many disputes may be brought 
to the labour relations commission (see also Impact Assessment). It is 
therefore di�cult to estimate how many members of the labour relations 
commission may need to be appointed. Some comparative data in Table 
Annex-1 below may suggest the number of cases that may ultimately be 
brought before the Viet Nam Labour Disputes Settlement Commission. 
This will depend on the jurisdiction of the Commission and on how it 
fares on the criteria of e�ciency, equity and voice.

19. Given these conditions of uncertainty, it would seem appropriate to be 
cautious in the number of initial appointments to the proposed 
Commission. The preferable approach may be to appoint a core number 
of senior full-time members, and to supplement their numbers with 
part-time members as required. If the case load proves to be high, then 
more full-time members would need to be appointed.

20. Considering the number of full-time members of labour relations 
commissions and their equivalents in regional countries, there would 
seem to be at least �fteen needed as the core of the Viet Nam Labour 
Disputes Settlement Commission:
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quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 

example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.

16   See, for example, Korean Labour Relations Commission Act 1997, article 11-2.



quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 

example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.



quali�cations is very important to uphold the credibility of the institution, 
which is a key aspect of equity. Experienced and well quali�ed members 
are more likely to be able to engage in ‘unbiased and consistent decision 
making based on evidence’ than people without su�cient expertise or 
practical knowledge. The general public, including both workers and 
employers, are more likely to have con�dence in an institution sta�ed 
with such people. This may induce them to refer their disputes to the 
institution, rather than initiating actions such as unlawful strikes.

11. Several labour institutions also have worker and employer 
representatives, which sometimes hear cases together with a 
public/independent member. In Japan, Korea and the Philippines, for 
example, the law requires that these bodies have a tripartite structure. 
This can enhance credibility and also bolster the dimension of voice, 
through providing representation of interest groups. The members are 
commonly chosen from employer and worker organizations.

12. Although they do not operate in practice, the Labour Arbitration 
Councils in Viet Nam are also intended to be tripartite in structure. It 
would seem useful to retain this feature in the transition to the Viet Nam 
Labour Disputes Settlement Commission.

Recommendation A4: The Viet Nam Labour Disputes Settlement 
Commission should be tripartite in structure with an equal number of 
members representing employers, workers and the public interest. These 
persons should be appointed at the national level but may be assigned to 
speci�c regions. The members representing employers and workers 
should be appointed from a list of persons recommended by employer 
and worker organizations at the national level.  

Recommendation A5: Members of the Viet Nam Labour Disputes 
Settlement Commission should satisfy quali�cation criteria which include 
familiarity with labour law and labour relations, and a record of ethical 
behaviour. Public interest members should hold a university quali�cation 
in law, labour relations, or a related �eld and have at least �ve years 
practical experience in labour relations. The views of employer and 
worker organizations should be sought in the appointment of public 
interest members.

13. The term of o�ce of labour relations commission members in other 
countries varies. In Japan and Korea, members are appointed for three 
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Reform option A:
A Viet Nam Labour Disputes 
Settlement Commission
1.  The researchers identify an
 institutional form in regional 
 countries that assists in addressing the
 four criteria: labour relations commissions.
 Unlike the Labour Arbitration Councils in
 current Vietnamese law, labour relations
 commissions in many countries play a signi�cant
 practical role in industrial relations systems. 

2.  Another option would be to confer greater jurisdiction on the ordinary 
courts. However, judges in ordinary courts are not trained to deal with 
complex labour disputes, especially interest disputes, nor do they have 
appropriate procedures. Countries which have not established labour 
relations commissions have frequently found it necessary to establish 
specialist labour courts (for example, Singapore, Malaysia and Germany). 
This would require greater structural disruption and expense, therefore 
that option is not pursued here.

Recommendation A1: Labour Arbitration Councils should be 
transformed into a Viet Nam Labour Disputes Settlement Commission, 
similar to those in other countries in the region. 

3. Examples of labour relations commissions, or equivalent institutions, are 
set out in Table 4.2 [above]. It covers the four key countries we examine in 
this report (Australia, Japan, Korea and the Philippines) as well as 
Cambodia, China, Indonesia and Malaysia). 

The organisational structure of a Viet Nam Labour 
Disputes Settlement Commission
4.  All of the institutions in Table 4.2 have branch o�ces (or at least circuit 

hearings). These do not necessarily follow administrative divisions. For 

example, the central institution may be based in a capital with branch 
o�ces in certain major cities, but not all provinces or states. This is the 
case in Korea, Malaysia and the Philippines. 

5.  Where labour relations commissions are not organised according to 
sub-national divisions such as provinces or states, they are administered 
by the national government, usually by the relevant labour ministry.

6. The Labour Code 2012 provides that Labour Arbitration Councils be set up at 
the provincial level (article 199). However, as provinces in Viet Nam di�er very 
greatly in terms of population and industrial structure, this does not seem 
workable (as current practice demonstrates). Therefore, it is suggested that 
the government establish a system which is centrally administered. 

7. We note that, while there are no labour institutions equivalent to a 
centrally-administered labour relations commission in Viet Nam, there 
are other Vietnamese institutions which may serve as useful examples. 
For example, the Viet Nam Competition Council9, established under the 
Competition Law of Viet Nam,10 operates under the Ministry of Industry 
and Trade but has the status of a separate legal entity with its own seal. A 
related agency, the Viet Nam Competition Authority is also a separate 
legal entity. While established in Hanoi, the Viet Nam Competition 
Authority has branch o�ces in Ho Chi Minh City and Da Nang. These are 
national rather than provincial agencies and they have some control over 
their own budgets.

Recommendation A2: The Viet Nam Labour Disputes Settlement 
Commission should be a national level, autonomous, agency with branch 
operations in major cities. This would be similar to agencies such as the 
Korean Labour Relations Commission, and the competition law 
authorities in Viet Nam.

Infrastructure of the Viet Nam Labour Disputes 
Settlement Commission
8. In all of the countries cited here, labour relations commissions share 

many physical and administrative characteristics of courts. They all have 
secretariats,11 operational space, regular business hours, contact 

addresses and, with the partial exception of China, a web presence.

9.  Furthermore, in most of these countries, the labour relations 
commissions have a high degree of institutional and �nancial autonomy 
from the labour ministry, although they may operate within its structure. 
For example, the Korean statute governing that’s country’s labour 
relations commission system provides as follows:

(1)  The Labor Relations Commission has discretion over the performance 
of functions and duties within its authority.

(2)  The Chairman of the National Labor Relations Commission manages 
budgets, personnel a�airs, education and training and other 
administrative matters of the National and Regional Labor Relations 
Commissions and may direct and supervise sta� […].  (Labour 
Relations Commission Act 1997 (Korea), article 4).

Recommendation A3: The Viet Nam Labour Disputes Settlement 
Commission should enjoy institutional autonomy, similar to that enjoyed 
by quasi-judicial labour relations commissions in other countries, and the 
Vietnamese competition authorities. It should: 

 have its own o�ces which are accessible in a similar way to courts; 

 operate during normal business hours;

 have a secretariat that can assist in the administration of case load, 
and in answering public inquiries:

 operate its own website and telephone contact service;

 be a separate legal entity with its own seal;

 have its own operating budget; and

 be able to make decisions, including arbitration orders, without 
external bureaucratic interference.

Members of the Viet Nam Labour Disputes 
Settlement Commission
10.  The labour institutions from other countries surveyed in this report 

engage highly quali�ed people to carry out their dispute resolution 
functions. These people are frequently lawyers12 or persons with 
extensive experience in labour relations.13 The demanding nature of the 

Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

Individual rights disputes
28.  Individual rights disputes can be dealt with in Viet Nam, as in other 

countries, by the court system.17 The treatment of individual rights 
disputes by Viet Nam’s court could be improved, having regard to the 
criteria considered above (e�ciency, equity, voice). However, we noted 
above that the system is being used to deal with many individual rights 
disputes in practice. 

29. In certain kinds of cases, particularly those solely involving debts (such as 
a claim with respect to unpaid wages, social security or termination 
money), courts are very well placed to resolve disputes; they do not 
require judges to have any special labour expertise. Around 83 per cent 
of labour cases in the courts appears to be of this kind (MOLISA 2018: 19). 
There appears to be no compelling reason why courts should not 
continue to hear such cases.

30. In contrast, certain instances of termination of employment, while at �rst 
glance individual in nature, have broader industrial implications. This is 
the case where it is alleged that a failure to hire, a dismissal, or other 
prejudicial action such as demotion or transfer, has occurred because of 
a worker’s organizational activities. This is a form of unfair labour practice 
which we will term adverse action. 

31. We have seen that there is credible evidence that there are signi�cant 
numbers of such cases in Viet Nam.

32. In other countries, it is a core function of labour relations commissions or 
their equivalents to provide remedies for adverse action against worker 
activists. It would seem that this should also be the case in Viet Nam. 

33. The Zero Draft Labour Code contains provisions empowering Labour 
Arbitration Councils to deal with adverse action cases.18 This is a very 
signi�cant improvement on the current Code. We note, however, that 
adverse actions cases are categorized as ‘collective rights disputes’ in the 
draft. This is not always accurate, since, with respect to an individual who 
is dismissed for attempting to set up a worker representative 
organization where there is currently none in existence, there would be 

years but this term is renewable.14 In the Philippines, by contrast, 
members are appointed until they reach retirement age, unless they 
engage in inappropriate behaviour or become incapacitated.15 It is 
important that members of a labour relations commission have some 
security of tenure so that they:

can gain experience and con�dence in the job;

are protected against retaliation owing to decisions taken in good 
faith and in accordance with the law; and

can contribute to ensuring that the administration of the 
commission is stable.

14.  However, it does not follow that members should be appointed until 
retirement age. In a context where the suitability of appointees is 
untested (because there have been no formal labour arbitrations in Viet 
Nam), it may be preferable to adopt the Korean approach and have 
limited, but renewable terms.

Recommendation A6: Members of the Viet Nam Labour Disputes 
Settlement Commission should serve terms of at least three years. These 
terms can be renewable depending on the performance of the member.

15.  Members of labour relations commissions in other regional countries 
generally enjoy terms and conditions of employment of very senior 
public servants or judges in order to attract outstanding persons who can 
enhance the public credibility of the institution. The senior status and 
conditions help guard against corruption and help attract the most 
competent and experienced people, as experience in multiple countries 
has shown.

Recommendation A7: Core members of the Viet Nam Labour Disputes 
Settlement Commission should enjoy terms of employment comparable 
to those of senior public servants or senior judges.

16.  The labour dispute institutions in regional countries have both full-time 
and part-time sta�. The relative proportions vary from country to 
country. For example, in Australia and the Philippines, most sta� are 
full-time, whereas in Korea and Cambodia, there is a core full-time sta� 
and a larger number of part-time sta�. In this latter case, the core sta� 
oversee the operation of the institution and co-ordinate the 
appointment and work of the part-time members.

17   Labour Code 2012, article 200.
18   Article 190(2)(c).



DISPUTE RESOLUTION IN VIET NAM: A rapid diagnosis 

54

Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

 in an individual dispute with the employer.19 It would be preferable to 
categorise these as neither individual nor collective rights disputes but as 
unfair labour practice disputes.

Recommendation A12: The Viet Nam Labour Disputes Settlement 
Commission should have jurisdiction over unfair labour practice  
disputes, including over cases of alleged adverse action against a worker, 
or a prospective worker, on the grounds of that worker’s activities in 
relation to a worker representative organization. This jurisdiction should 
exist irrespective of whether the unfair labour practice is individual or 
collective in nature.

34.  In countries such as Australia, Korea and the Philippines, the labour 
relations commissions or equivalents have a broader jurisdiction to hear 
unfair dismissal and disciplinary cases (even if apparently unrelated to 
worker organization activities) as well as other employment related 
matters. This jurisdiction overlaps with that of the courts. The advantage 
of this is that a labour relations commission retains jurisdiction over a 
termination disputes in instances where the termination was not 
because of worker organization activity but was nonetheless unfair. In 
addition, this may lead to more e�cient treatment of such cases than 
judicial hearings (in terms of time and cost) and may also provide for 
greater worker and employer voice (because the labour relations 
commissions are tripartite). 

35. In the two of these countries for which detailed data is available (Australia 
and Korea), unfair dismissal cases constitute at least half the caseload of 
the Commission.20 Given:

this potential high caseload;

terminations which are not unfair labour practices are not a 
Convention No. 98 compliance matter; and

and the fact that these disputes are currently being dealt with by the 
courts, 

19   Compare Trade Union and Labour Relations Adjustment Act 1997 (Korea) article 81(1); Fair Work Act 
2009, Part 3-1 Division 3; Japan Trade Union Law 1949, article 7(1); Labor Code of the Philippines, 
article 248(a), (b) and (e).
20   See the sources cited for Australia and Korea in Table 3 which put the percentages at 76 per cent in 
the case of Korea and 54 per cent in the case of Australia (a small proportion of the latter cases may also 
be unfair labour cases).
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Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

Recommendation A13: Consideration could be given to extending the 
jurisdiction of the Viet Nam Labour Disputes Settlement Commission to 
cover all disputes concerning termination of employment and discipline 
regardless of whether they are individual or collective, and regardless of 
whether they involve unfair labour practices. However, this would likely 
entail and increase in sta�ng and infrastructure. This jurisdiction is also 
not required by Conventions No. 87 and No. 98.

Individual interest disputes

36. There is currently no legislative provision for the resolution of individual 
interest disputes. Ordinarily, these are dealt with by individual 
negotiation and do not require the intervention of an external body. An 
individual request for a pay-rise is a case in point. However, sometimes an 
employer and an employee (likely in a senior role) may wish to have an 
interest dispute dealt with by an external agency.

37.  The Viet Nam Labour Disputes Settlement Commission could potentially 
deal with such disputes if they were voluntarily referred to it. We suggest 
that the Commission have discretion to either accept or refuse such 
cases, depending on whether it is overworked, since the priority for the 
Commission should be to deal with those cases which constitute its core 
work (such as unfair labour practices and collective disputes). 

38.  We note that article 200 of the Zero Draft of the Labour Code provides for 
arbitration of individual disputes by consent. This provision is suitable 
providing that the proposed Commission has the discretion to refuse to 
accept such cases for workload reasons.

Recommendation A14: The proposed Viet Nam Labour Disputes 
Settlement Commission should be empowered to accept voluntary 
requests for arbitration of individual interest disputes (along the lines of 
article 200 of the Zero Draft Labour Code), provided that the Commission 
is also empowered to refuse to accept such cases where it would detract 
from its ability to deal with its core caseload in an e�cient manner.
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Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

21  Japan Trade Union Law articles 7, 19 and 20; Korean Trade Union and Labour Relations Adjustment 
Act articles 81 and 82; Labor Code of the Philippines article 217 and Title VI. 
22  Fair Work Act 2009 (Australia) article 576.
23  Article 203.
24  Such as in several Canadian provinces and with the National Labor Relations Board in the United 
States.

Collective rights disputes

39.  Collective rights disputes include:

a)  disputes about the refusal to hire, termination of or other adverse 
action against more than one worker, or potential worker, on account 
of their worker organization activity;

b) disputes about a refusal to engage in good faith bargaining;

c) disputes about the interference from an employer in the 
management of a worker representative organization, including a 
union;

d) disputes about the interference from a workers’ organization in an 
employer organization; and 

e) disputes about the interpretation of a collective agreement.

40.  Items (a)-(d) concern unfair labour practices which are the subject matter 
of ILO Convention 98. As indicated above, the labour relations 
commissions in Japan, Korea and the Philippines21 as well as, in part, the 
Fair Work Commission in Australia22 all have jurisdiction with respect to 
unfair labour practices, whether they give rise to an individual or 
collective dispute. 

41. The 2012 Labour Code provides that collective rights disputes can be 
dealt with by a court (in addition to other mechanisms).23 Labour 
Arbitration Councils do not have jurisdiction to hear collective rights 
disputes; they are empowered to hear collective interest disputes only.

42. While it is in principle possible to confer jurisdiction on courts to deal 
with unfair labour practices rather than on a labour relations commission, 
the experience in the region (and elsewhere)24 suggests that labour 
relations commissions have greater expertise in dealing with this form of 
labour dispute than courts. This is particularly so where the labour 
relations commission have tailored procedures and remedies.

43. We further note that in practice, while Viet Nam courts frequently deal 
with general termination cases, they do not appear to deal frequently 
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Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

25   Between 2012 and 2016 only 9 out of 24,854 labour cases settled by �rst instance courts involved 
disputes related to collective agreements and union establishment (0.04 per cent of cases): MOLISA 
2018: 19.
26  Articles 190(2)(b), 204.

 with unfair labour practice terminations. In any event, courts have not 
prevented unfair labour practices from occurring often.

44. Disputes about the interpretation of a collective agreement (item (e) 
above) are also collective rights disputes. While it is currently possible for 
these disputes to be referred to a court, it is again the case that a 
specialist labour relations institution will in general have more industrial 
expertise than a generalist court.

45. Moreover, we note that only a very few cases involving the interpretation 
of a collective agreement have in fact been brought to the courts.25 We 
therefore suggest that the Viet Nam Labour Disputes Settlement 
Commission share jurisdiction concerning disputes about the 
interpretation of a collective agreement with the People’s Courts.

46. We note that the Zero Draft Labour Code provides that Labour 
Arbitration Boards have jurisdiction in relation to:

 collective unfair labour practices; and

 the interpretation of collective agreements.26

 This provision gives e�ect to our Recommendation, save that the Labour 
Arbitration Councils should be transformed into the Viet Nam Labour 
Disputes Settlement Commission.

Recommendation A15: The Viet Nam Labour Disputes Settlement 
Commission should have jurisdiction over collective rights disputes 
concerning:

 unfair labour practices; and

 the interpretation of collective agreements.

as set out in the Zero Draft Labour Code, provided that the reference to 
‘Labour Arbitration Council’ should be replaced by ‘Viet Nam Labour 
Disputes Settlement Commission’.

Collective interest disputes

47.  A further category of dispute concerns disputes between a group of 
workers, often unionized, and one or more employers over claims to 
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Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

27  See for example, Trade Union and Labour Relations Adjustment Act 1997, article 62.
28  Article 206.
29  Korea Trade Union and Labour Relations Adjustment Act article 80.
30  Labor Code of the Philippines article 263.
31  Fair Work Act 2009 Part 2-5 Division 3 and Division 4.

 improve conditions. A common way in which collective interest disputes 
occur is when the parties to collective bargaining have claims that 
cannot easily be reconciled.

48.  Collective interest disputes are associated with strikes and other forms of 
industrial action, as industrial action is a ‘weapon of last resort’ that can 
be used to pressure the other party to give ground. 

49. From the perspective of the ILO Supervisory Bodies, the role of dispute 
resolution bodies in collective interest disputes should be limited. This is 
because of the concern that if a dispute resolution body intervenes, it 
may undermine the autonomy of the parties and impede exercise of the 
right to strike.

50.  This limitation on the availability of compulsory arbitration is generally 
observed in the labour relations commissions concerned in this report. 
These commissions may hear collective interest disputes where parties 
voluntarily refer the dispute for arbitration.27

51. In Viet Nam, under the Labour Code 2012,28 mediation by the Labour 
Arbitration Councils in collective interest disputes is a precondition to a 
lawful strike. However, Labour Arbitration Councils cannot arbitrate or 
otherwise impose a solution (and of course they do not operate in 
practice). This legal position is consistent with the pronouncements of 
the ILO Supervisory Bodies.

52. On the other hand, labour relations commissions in Korea29 and the 
Philippines,30 as well as the Fair Work Commission in Australia,31 all have 
power to undertake compulsory arbitration in certain circumstances, 
such as where a strike occurs in essential services.

53. The issue of exactly which kinds of collective interest disputes can be 
taken to compulsory arbitration is vexed and cannot be explored in detail 
in a report of this nature. However, there are certain matters – linked to 
the passage from the Committee of Experts cited above – which need to 
be carefully considered as possible subjects for compulsory arbitration.
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Recommendation A8: The Viet Nam Labour Disputes Settlement 
Commission should consist of at least �fteen members, preferably 
full-time. Five members would be nominated from worker 
representatives, �ve from employer representatives and �ve to represent 
the public interest. The law should provide for the appointment of 
additional full-time and part-time members as required. An approximate 
gender balance should also be maintained.

21.  In all the other regional countries, the labour relation commissions are 
headed by a President or Chairperson of high standing. The President 
presides over the administration of the commission and represents the 
commission to the public. In Korea and the Philippines, the President of 
the Labour Relations Commission is appointed by the President of the 
country and in Korea, she or he has the status of a Minister. In Japan, the 
Chairperson is elected by the other public interest members. These 
examples suggest that it is important to appoint a publicly visible person 
who can exercise a leadership function.

Recommendation A9: The Viet Nam Labour Disputes Settlement 
Commission should be led by a Chairperson who is a highly competent, 
fair-minded and ethical person able to gain the trust of the public, 
employers and workers. The Chairperson’s appointment should be 
con�rmed at the highest level of government. The Chairperson could be 
chosen either by the government or by election from among the public 
interest members. 

22. All regional countries provide for dismissal of labour relations 
commissions members on the grounds of serious physical and mental 
incapacity or for serious misconduct. Evidence of corruption would 
constitute serious misconduct. Any dismissal should take place only after 
an impartial and objective inquiry.

23. In order to avoid suspicion of corruption or impartiality, members should 
recuse themselves (that is, not preside over the hearing) in any case 
where they have a personal or �nancial interest. The rules for recusal 
should be indicated in legislation and/or in the relevant decree. 16

Recommendation A10: A member of the Viet Nam Labour Disputes 
Settlement Commission should be dismissed where it is shown, through a 
fair and objective process, that the member is su�ering from a serious 

physical or mental incapacity which prevents them from carrying out 
their work, or where there is compelling evidence of serious misconduct 
(such as accepting bribes to in�uence the outcome of a case). 

Recommendation A11: There should be clear rules that indicate where 
members should recuse themselves from a hearing due to a potential 
con�ict of interest, in order to avoid the appearance of impartiality 
and/or corruption.

Jurisdiction of the Viet Nam Labour Disputes 
Settlement Commission
24. Earlier in this report, we indicated that one of the key criteria in 

evaluating the e�ectiveness of a dispute resolution is its jurisdictional 
coverage. The question of jurisdictional coverage is also relevant to 
estimating the number of cases to be dealt with by an institution, and 
therefore its sta�ng levels, and infrastructure. 

25. The foreign labour relations commissions and their equivalents vary in 
their jurisdictional coverage. This is in part because they coexist with 
other institutions, such as courts, labour inspectorates and mediation 
agencies, which deal with some categories of labour disputes. However, 
it is usual for labour relations commissions to deal, at least, with unfair 
labour practices and with collective interest disputes.

26. In order to consider the possible jurisdiction of a Viet Nam Labour Disputes 
Settlement Commission, it is appropriate to consider the di�erent 
categories of labour disputes, and then determine where gaps exist, given 
the con�guration of other institutions in the Vietnamese system.

27. Returning to the terminology outlined in Section 2 above, we can 
broadly categorise labour disputes as:

individual rights disputes;

individual interest disputes;

collective rights disputes; 

collective interest disputes; and

(a further category) disputes about union coverage.

32  Article 205.
33  Article 206.

Recommendation A16: The Viet Nam Labour Disputes Settlement 
Commission should have jurisdiction over collective interest disputes 
where these are voluntarily referred to it.

Recommendation A17: Careful consideration should be given to 
providing for compulsory arbitration of collective interest disputes by the 
Viet Nam Labour Disputes Settlement Commission in the following cases:

 where the dispute occurs in essential services (as de�ned by the ILO 
Supervisory Bodies);

 where the dispute occurs among public services engaged in the 
administration of the state (as de�ned by the ILO Supervisory 
Bodies);

 in the event of an acute national crisis; and

 where collective bargaining has failed because of the persistent 
refusal to bargain in good faith by one of the parties, at least in the 
case of a �rst collective agreement (this is an unfair labour practice).

The law should provide that compulsory arbitration should only be used 
where less forceful methods (such as mediation) have failed, except in the 
case of an emergency.

Collective disputes, arbitration and strikes

54.  The Zero Draft Labour Code proposes that workers be able to engage in 
lawful strikes where the employer engages in unfair labour practices and 
where bargaining fails. 

55. Under the current 2012 Labour Code, (and under the Zero Draft Labour 
Code), a strike can only proceed after mediation by a Labour Arbitration 
Council has been unsuccessful. This procedure is not followed in practice.

56. This report does not express a view as to whether mediation should be 
required before a strike can be lawful.

57. However, having regard to what has just been said about compulsory 
arbitration, we note that, other than in relation to the exceptional cases 
identi�ed above, arbitration should not be a precondition to striking 
unless both parties consent to the arbitration.



 Labour mediators at provincial level continue to conduct mediations 
in relation to all other matters currently within their remit (such as 
individual rights disputes over wages).

 Where a labour mediator becomes aware that a case before them 
involves matters within the jurisdiction of the Commission, the matter 
should be immediately referred to the Commission.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and inter-agency taskforces
84.  If the Viet Nam Labour Disputes Settlement Commission gains public 

credibility, it is likely that the need for inter-agency taskforces will 
diminish. Such taskforces are unusual in the other regional countries we 
have been considering.

85. However, it cannot be expected that the Commission will immediately be 
able to deal with all collective interest disputes, since it will take time for 
employers and workers to become familiar with, and con�dent in, the 
Commission’s work. Therefore, the need for inter-agency taskforces may 
persist for some time.

86. The inter-agency taskforces can nevertheless enhance the credibility and 
pro�le of the Commission by referring disputes to it. 

87. Furthermore, where the Commission issues a binding order, it is very 
important that the inter-agency support that order. It is possible that a 
party that is bound by an order will refuse to observe it. The party may 
challenge it through industrial action (in the case of a worker party) or by 
failing to implement it (in the case of an employer). It is important that 
inter-agency taskforces resist pressure by such parties to disregard the 
Commission order and negotiate an alternative resolution.

Recommendation A28: Inter-agency taskforces should be encouraged to 
refer collective labour disputes to the Viet Nam Labour Disputes Settlement 
Commission, with a view to strengthening the Commission’s position as the 
most appropriate institution for dealing with such disputes. 

Recommendation A29: Inter-agency taskforces should support the 
Commission in enforcing its binding orders. In particular, an inter-agency 
taskforce should not resolve a dispute in a way which undermines an 
existing Commission order.

76. It may also be helpful to have regard to the procedures used by the 
established labour relations commissions in Japan, Korea and the 
Philippines, as well as other institutions such as the Fair Work 
Commission in Australia.

77. The sound management of caseload by the Commission Chairperson 
and secretariat will also promote e�ciency and equity.

78. We set out below some general recommendations which can be 
elaborated in detail if our proposal for a Viet Nam Labour Disputes 
Settlement Commission is accepted.

Recommendation A23: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should be determined by reference to the criteria 
of e�ciency, equity and voice, and in particular:

 Fees should be eliminated or kept to a minimum.

 Hearing should be fair, in that all parties should have a reasonable 
opportunity to present their cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation. 

Recommendation A24: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should provide for appeals from a �rst instance 
decision of the Commission to a panel of senior Commission members.

Recommendation A25: Appeals from the Viet Nam Labour Disputes 
Settlement Commission to a court should be permissible only on questions 
of law (for example, where it is alleged that the Commission has exceeded 
its authority). An order of the Commission should remain in force while an 
appeal to a court is heard, unless the court speci�cally directs otherwise.

Recommendation A26: In relation to the onus of proof, if a worker 
representative organization, or an individual worker, is able to establish (a) 
adverse action and (b) worker organization activity in relation to one or 
more workers then it should be presumed that adverse action has occurred 
because of the worker organization activity unless the employer can prove 
that this was not one of the reasons for the adverse action.

committed, it shall enter a decision to dismiss the application for 
remedy.

(2)  Judgments, orders and decisions under paragraph (1) shall be made 
in writing, and shall be issued to the pertinent employer and the 
applicant.

(3)  Each of the parties shall comply with the order issued pursuant to 
paragraph (1).

73. Similar provisions can be found in the commissions in Japan, Australia 
and the Philippines.

Recommendation A21: We strongly recommend that the Viet Nam Labour 
Disputes Settlement Commission have the power to issue binding orders. 
The remedies for unfair labour practices should include:

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
_ (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate times 
where they have been asked to represent workers; or 

_ (where a party unreasonably delays bargaining) an order to 
meet within a certain time period; and

_ compulsory arbitration with the power to make a binding award 
(where consistent with Convention No.98).

Recommendation A22: The Viet Nam Labour Disputes Settlement 
Commission should be able to order interim relief similar to that available 
under Article 114 of the 2015 Civil Proceedings Code.

Procedure

74.  It is not possible in a report of this length to set out detailed procedures 
for a Viet Nam Labour Disputes Settlement Commission.

75. However, we suggest that any procedures should respond to the criteria 
of e�ciency, equity and voice outlines above.

Powers and authority of the Viet Nam Labour Disputes 
Settlement Commission

66.  One of the most important shortcomings of the Labour Arbitration 
Councils is that, despite their name, they are unable to issue legally 
binding orders unless the parties consent. This means that they cannot 
provide remedies for unfair labour practices, among other issues.

67. This contrasts with the labour relations commissions in Japan, Korea and 
the Philippines and most of the other institutions set out in Table 4.2.

68. The absence of enforceable remedies may help to explain while Labour 
Arbitration Councils are not used. Without enforcement powers, they lack 
a key element of the equity criterion and are not credible.

69. In a report on the March 2017 draft Labour Code, one of us noted that the 
proposed enforcement powers of the Labour Arbitration Councils do not 
appear to be clear (Cooney and Ha 2017). Article 204 (3) of the Zero Draft 
provides that Labour Arbitration Councils can ‘issue a decision’. The 
provision states that ‘such a decision shall be �nal judgment and shall be 
sent to the disputing parties’. 

70. However, the draft provision goes on to state that:

 With respect to the disputes [concerning legislative interpretation/ 
implementation and unfair labour practices], which arise from acts in 
breach of the law by either of the disputing parties, the arbitration panel 
shall, depending on the nature and extent of such acts, produce a record 
of violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law (emphasis added).

 71.  It is therefore not clear what powers a Labour Arbitration Council would 
have to make a binding order in relation to unfair labour practices and 
other matters. On one reading, it is dependent on another agency to 
provide sanctions and remedies.

72. In the 2017 report by Cooney and Ha, the authors referred to the powers 
of the Korean Labour Commission:40 

(1)  The Labor Relations Commission, after completing the inquiry […] 
and �nding that the employer has committed unfair labour practices, 
shall issue an order for remedy to the employer. When the 
Commission determines that unfair labour practice has not been 
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Recommendation A18: Other than in the cases identi�ed in 
Recommendation A17, strikes should not be prevented by compulsory 
arbitration.

58.  A related issue concerns determining the legality of a strike. Experience in 
other countries suggests that workers and their representative 
organizations may wish to determine whether a strike is lawful, and this 
will in�uence whether or not to participate in it. Furthermore, employers 
may wish to know whether a strike is lawful in order to plan their response.

59. While a court can determine whether a strike is lawful, it does so in a 
context which is disconnected from collective bargaining. On the other 
hand, since labour relations commissions have jurisdiction to assess 
whether collective bargaining is proceeding in good faith, it may be 
appropriate that they also be empowered to rule on the legality of a 
strike.34 

Recommendation A19: Consideration should be given to empowering the 
Viet Nam Labour Disputes Settlement Commission to rule on the legality 
of a strike. 

Disputes about union coverage and union elections

60.  Considering that the government is taking steps for rati�cation of 98 and 
87 in coming years, we assume in the future that workers will be able to 
form representative organizations outside the purview of the VGCL. This 
raises the possibility that there may be multiple worker representative 
organizations within an enterprise. In such a situation, a dispute may 
arise about which organization, or organizations, should have the right to 
represent workers for the purposes of collective bargaining 
(representivity disputes).

61. In Korea35 and Australia,36 for example, representivity disputes are dealt 
with by the Labour Relations Commission/Fair Work Commission 
according to the particular representation scheme applicable in the 
respective country. In the Philippines, on the other hand, a separate 
agency within the Department of Labor and Employment deals with 
representivity disputes. 37

34  See also International Labour Organization 2006 paragraphs 628-631.
35 Korea Trade Union and Labour Relations Adjustment Act Article 29-2.
36 Fair Work Act 2009 Part 2-4 Division 8.
37 Labor Code of the Philippines Book Five Title Three.

62. As we propose that the Viet Nam Labour Disputes Settlement 
Commission will deal with bargaining-related unfair labour practices, it 
would be logical to also confer on it the jurisdiction to determine 
disputes about which worker representatives employers should bargain 
with, as is the case in Korea and Australia.

Recommendation A20: The Viet Nam Labour Disputes Settlement 
Commission should have jurisdiction to determine disputes about which 
worker representative organizations should have bargaining rights. 

63. A further category of disputes concerns those between worker 
representative organizations and their members (intra-union disputes) 
and those between two di�erent worker representative organizations 
(inter-union disputes). Unlike the other disputes examined in this report, 
these disputes do not involve an employer. 

64. As the proposed Viet Nam Labour Disputes Settlement Commission is 
conceived as a tripartite institution, it may not be appropriate for it to 
deal with union-member disputes. We note that the Philippines38 and 
Australia39 have established separate agencies to deal with these 
disputes.

65. As there is no international trend on this issue, we do not make any 
recommendation in relation to it.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and labour mediators
79.  As noted above, there are some 1,420 labour mediators in Viet Nam. 

These are appointed at a provincial level and work part-time. They do not 
hear many cases.

80. One important question is how these mediators will interact with the 
proposed Viet Nam Labour Disputes Settlement Commission.

81. One possibility is that these mediators would be integrated into the Viet 
Nam Labour Disputes Settlement Commission. However, there are 
several problems with this, including the following:

Mediators hear certain disputes (such as individual rights disputes 
concerning non-payment of wages) that would not fall within the 
proposed jurisdiction of the Commission.

Mediators are appointed and remunerated at the provincial level 
and are subject to the direction of the provincial DOLISAs; they 
would not be subject to the control of the Commission.

82.  Another option is that disputes would have to be dealt with by provincial 
mediators prior to accessing the Viet Nam Labour Disputes Settlement 
Commission. There are also problems with this, including the following:

Mediators do not currently have expertise in matters pertaining to 
the core jurisdiction of the proposed Commission, including unfair 
labour practices and representation disputes.

Urgent cases may be delayed, leading to prolongation of strikes.

It may be di�cult to achieve administrative coordination between 
the mediators and the Commission.

83.  In view of these problems, the relationship between mediators and the 
Commission needs further consideration. However, we tentatively 
propose the arrangement set out in the recommendation below:

Recommendation A27: Careful consideration needs to be given to 
determining the relationship between labour mediators and the Viet Nam 
Labour Disputes Settlement Commission. One possible approach is that:

 The Viet Nam Labour Disputes Settlement Commission has exclusive 
jurisdiction to conduct mediation in relation to disputes within its 
jurisdiction.

Private mandatory arbitration 
88.  In the United States, it is possible for an employer to enter into a private 

mandatory arbitration agreement with a worker which requires a worker 
to submit a workplace dispute to a private arbitration mechanism. This 
excludes access to courts and tribunals.

89. This practice has been heavily criticised on the grounds that it can lack 
transparency, lead to bias in favour of employers and eliminates the 
public interest element in dispute resolution (Halegua 2015; Colvin 
2017).

90. None of the countries in the region considered in this report permit this. 
Nor do other major advanced jurisdictions (Ebisui, Cooney and Fenwick 
2016).

Recommendation A30: Any contractual arrangement which purports to 
limit a worker’s access to the Viet Nam Labour Disputes Settlement 
Commission or to the courts should be absolutely void. However, this 
should not prevent employers from establishing internal grievance 
resolution systems, provided that they do not prevent access to public 
dispute resolution systems.



 Labour mediators at provincial level continue to conduct mediations 
in relation to all other matters currently within their remit (such as 
individual rights disputes over wages).

 Where a labour mediator becomes aware that a case before them 
involves matters within the jurisdiction of the Commission, the matter 
should be immediately referred to the Commission.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and inter-agency taskforces
84.  If the Viet Nam Labour Disputes Settlement Commission gains public 

credibility, it is likely that the need for inter-agency taskforces will 
diminish. Such taskforces are unusual in the other regional countries we 
have been considering.

85. However, it cannot be expected that the Commission will immediately be 
able to deal with all collective interest disputes, since it will take time for 
employers and workers to become familiar with, and con�dent in, the 
Commission’s work. Therefore, the need for inter-agency taskforces may 
persist for some time.

86. The inter-agency taskforces can nevertheless enhance the credibility and 
pro�le of the Commission by referring disputes to it. 

87. Furthermore, where the Commission issues a binding order, it is very 
important that the inter-agency support that order. It is possible that a 
party that is bound by an order will refuse to observe it. The party may 
challenge it through industrial action (in the case of a worker party) or by 
failing to implement it (in the case of an employer). It is important that 
inter-agency taskforces resist pressure by such parties to disregard the 
Commission order and negotiate an alternative resolution.

Recommendation A28: Inter-agency taskforces should be encouraged to 
refer collective labour disputes to the Viet Nam Labour Disputes Settlement 
Commission, with a view to strengthening the Commission’s position as the 
most appropriate institution for dealing with such disputes. 

Recommendation A29: Inter-agency taskforces should support the 
Commission in enforcing its binding orders. In particular, an inter-agency 
taskforce should not resolve a dispute in a way which undermines an 
existing Commission order.

76. It may also be helpful to have regard to the procedures used by the 
established labour relations commissions in Japan, Korea and the 
Philippines, as well as other institutions such as the Fair Work 
Commission in Australia.

77. The sound management of caseload by the Commission Chairperson 
and secretariat will also promote e�ciency and equity.

78. We set out below some general recommendations which can be 
elaborated in detail if our proposal for a Viet Nam Labour Disputes 
Settlement Commission is accepted.

Recommendation A23: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should be determined by reference to the criteria 
of e�ciency, equity and voice, and in particular:

 Fees should be eliminated or kept to a minimum.

 Hearing should be fair, in that all parties should have a reasonable 
opportunity to present their cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation. 

Recommendation A24: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should provide for appeals from a �rst instance 
decision of the Commission to a panel of senior Commission members.

Recommendation A25: Appeals from the Viet Nam Labour Disputes 
Settlement Commission to a court should be permissible only on questions 
of law (for example, where it is alleged that the Commission has exceeded 
its authority). An order of the Commission should remain in force while an 
appeal to a court is heard, unless the court speci�cally directs otherwise.

Recommendation A26: In relation to the onus of proof, if a worker 
representative organization, or an individual worker, is able to establish (a) 
adverse action and (b) worker organization activity in relation to one or 
more workers then it should be presumed that adverse action has occurred 
because of the worker organization activity unless the employer can prove 
that this was not one of the reasons for the adverse action.

committed, it shall enter a decision to dismiss the application for 
remedy.

(2)  Judgments, orders and decisions under paragraph (1) shall be made 
in writing, and shall be issued to the pertinent employer and the 
applicant.

(3)  Each of the parties shall comply with the order issued pursuant to 
paragraph (1).

73. Similar provisions can be found in the commissions in Japan, Australia 
and the Philippines.

Recommendation A21: We strongly recommend that the Viet Nam Labour 
Disputes Settlement Commission have the power to issue binding orders. 
The remedies for unfair labour practices should include:

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
_ (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate times 
where they have been asked to represent workers; or 

_ (where a party unreasonably delays bargaining) an order to 
meet within a certain time period; and

_ compulsory arbitration with the power to make a binding award 
(where consistent with Convention No.98).

Recommendation A22: The Viet Nam Labour Disputes Settlement 
Commission should be able to order interim relief similar to that available 
under Article 114 of the 2015 Civil Proceedings Code.

Procedure

74.  It is not possible in a report of this length to set out detailed procedures 
for a Viet Nam Labour Disputes Settlement Commission.

75. However, we suggest that any procedures should respond to the criteria 
of e�ciency, equity and voice outlines above.

Powers and authority of the Viet Nam Labour Disputes 
Settlement Commission

66.  One of the most important shortcomings of the Labour Arbitration 
Councils is that, despite their name, they are unable to issue legally 
binding orders unless the parties consent. This means that they cannot 
provide remedies for unfair labour practices, among other issues.

67. This contrasts with the labour relations commissions in Japan, Korea and 
the Philippines and most of the other institutions set out in Table 4.2.

68. The absence of enforceable remedies may help to explain while Labour 
Arbitration Councils are not used. Without enforcement powers, they lack 
a key element of the equity criterion and are not credible.

69. In a report on the March 2017 draft Labour Code, one of us noted that the 
proposed enforcement powers of the Labour Arbitration Councils do not 
appear to be clear (Cooney and Ha 2017). Article 204 (3) of the Zero Draft 
provides that Labour Arbitration Councils can ‘issue a decision’. The 
provision states that ‘such a decision shall be �nal judgment and shall be 
sent to the disputing parties’. 

70. However, the draft provision goes on to state that:

 With respect to the disputes [concerning legislative interpretation/ 
implementation and unfair labour practices], which arise from acts in 
breach of the law by either of the disputing parties, the arbitration panel 
shall, depending on the nature and extent of such acts, produce a record 
of violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law (emphasis added).

 71.  It is therefore not clear what powers a Labour Arbitration Council would 
have to make a binding order in relation to unfair labour practices and 
other matters. On one reading, it is dependent on another agency to 
provide sanctions and remedies.

72. In the 2017 report by Cooney and Ha, the authors referred to the powers 
of the Korean Labour Commission:40 

(1)  The Labor Relations Commission, after completing the inquiry […] 
and �nding that the employer has committed unfair labour practices, 
shall issue an order for remedy to the employer. When the 
Commission determines that unfair labour practice has not been 
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Recommendation A18: Other than in the cases identi�ed in 
Recommendation A17, strikes should not be prevented by compulsory 
arbitration.

58.  A related issue concerns determining the legality of a strike. Experience in 
other countries suggests that workers and their representative 
organizations may wish to determine whether a strike is lawful, and this 
will in�uence whether or not to participate in it. Furthermore, employers 
may wish to know whether a strike is lawful in order to plan their response.

59. While a court can determine whether a strike is lawful, it does so in a 
context which is disconnected from collective bargaining. On the other 
hand, since labour relations commissions have jurisdiction to assess 
whether collective bargaining is proceeding in good faith, it may be 
appropriate that they also be empowered to rule on the legality of a 
strike.34 

Recommendation A19: Consideration should be given to empowering the 
Viet Nam Labour Disputes Settlement Commission to rule on the legality 
of a strike. 

Disputes about union coverage and union elections

60.  Considering that the government is taking steps for rati�cation of 98 and 
87 in coming years, we assume in the future that workers will be able to 
form representative organizations outside the purview of the VGCL. This 
raises the possibility that there may be multiple worker representative 
organizations within an enterprise. In such a situation, a dispute may 
arise about which organization, or organizations, should have the right to 
represent workers for the purposes of collective bargaining 
(representivity disputes).

61. In Korea35 and Australia,36 for example, representivity disputes are dealt 
with by the Labour Relations Commission/Fair Work Commission 
according to the particular representation scheme applicable in the 
respective country. In the Philippines, on the other hand, a separate 
agency within the Department of Labor and Employment deals with 
representivity disputes. 37

62. As we propose that the Viet Nam Labour Disputes Settlement 
Commission will deal with bargaining-related unfair labour practices, it 
would be logical to also confer on it the jurisdiction to determine 
disputes about which worker representatives employers should bargain 
with, as is the case in Korea and Australia.

Recommendation A20: The Viet Nam Labour Disputes Settlement 
Commission should have jurisdiction to determine disputes about which 
worker representative organizations should have bargaining rights. 

63. A further category of disputes concerns those between worker 
representative organizations and their members (intra-union disputes) 
and those between two di�erent worker representative organizations 
(inter-union disputes). Unlike the other disputes examined in this report, 
these disputes do not involve an employer. 

64. As the proposed Viet Nam Labour Disputes Settlement Commission is 
conceived as a tripartite institution, it may not be appropriate for it to 
deal with union-member disputes. We note that the Philippines38 and 
Australia39 have established separate agencies to deal with these 
disputes.

65. As there is no international trend on this issue, we do not make any 
recommendation in relation to it.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and labour mediators
79.  As noted above, there are some 1,420 labour mediators in Viet Nam. 

These are appointed at a provincial level and work part-time. They do not 
hear many cases.

80. One important question is how these mediators will interact with the 
proposed Viet Nam Labour Disputes Settlement Commission.

81. One possibility is that these mediators would be integrated into the Viet 
Nam Labour Disputes Settlement Commission. However, there are 
several problems with this, including the following:

Mediators hear certain disputes (such as individual rights disputes 
concerning non-payment of wages) that would not fall within the 
proposed jurisdiction of the Commission.

Mediators are appointed and remunerated at the provincial level 
and are subject to the direction of the provincial DOLISAs; they 
would not be subject to the control of the Commission.

82.  Another option is that disputes would have to be dealt with by provincial 
mediators prior to accessing the Viet Nam Labour Disputes Settlement 
Commission. There are also problems with this, including the following:

Mediators do not currently have expertise in matters pertaining to 
the core jurisdiction of the proposed Commission, including unfair 
labour practices and representation disputes.

Urgent cases may be delayed, leading to prolongation of strikes.

It may be di�cult to achieve administrative coordination between 
the mediators and the Commission.

83.  In view of these problems, the relationship between mediators and the 
Commission needs further consideration. However, we tentatively 
propose the arrangement set out in the recommendation below:

Recommendation A27: Careful consideration needs to be given to 
determining the relationship between labour mediators and the Viet Nam 
Labour Disputes Settlement Commission. One possible approach is that:

 The Viet Nam Labour Disputes Settlement Commission has exclusive 
jurisdiction to conduct mediation in relation to disputes within its 
jurisdiction.

Private mandatory arbitration 
88.  In the United States, it is possible for an employer to enter into a private 

mandatory arbitration agreement with a worker which requires a worker 
to submit a workplace dispute to a private arbitration mechanism. This 
excludes access to courts and tribunals.

89. This practice has been heavily criticised on the grounds that it can lack 
transparency, lead to bias in favour of employers and eliminates the 
public interest element in dispute resolution (Halegua 2015; Colvin 
2017).

90. None of the countries in the region considered in this report permit this. 
Nor do other major advanced jurisdictions (Ebisui, Cooney and Fenwick 
2016).

Recommendation A30: Any contractual arrangement which purports to 
limit a worker’s access to the Viet Nam Labour Disputes Settlement 
Commission or to the courts should be absolutely void. However, this 
should not prevent employers from establishing internal grievance 
resolution systems, provided that they do not prevent access to public 
dispute resolution systems.

38   Labor Code of the Philippines Book Five Title Three.
39   Fair Work (Registered Organizations) Act 2009.



 Labour mediators at provincial level continue to conduct mediations 
in relation to all other matters currently within their remit (such as 
individual rights disputes over wages).

 Where a labour mediator becomes aware that a case before them 
involves matters within the jurisdiction of the Commission, the matter 
should be immediately referred to the Commission.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and inter-agency taskforces
84.  If the Viet Nam Labour Disputes Settlement Commission gains public 

credibility, it is likely that the need for inter-agency taskforces will 
diminish. Such taskforces are unusual in the other regional countries we 
have been considering.

85. However, it cannot be expected that the Commission will immediately be 
able to deal with all collective interest disputes, since it will take time for 
employers and workers to become familiar with, and con�dent in, the 
Commission’s work. Therefore, the need for inter-agency taskforces may 
persist for some time.

86. The inter-agency taskforces can nevertheless enhance the credibility and 
pro�le of the Commission by referring disputes to it. 

87. Furthermore, where the Commission issues a binding order, it is very 
important that the inter-agency support that order. It is possible that a 
party that is bound by an order will refuse to observe it. The party may 
challenge it through industrial action (in the case of a worker party) or by 
failing to implement it (in the case of an employer). It is important that 
inter-agency taskforces resist pressure by such parties to disregard the 
Commission order and negotiate an alternative resolution.

Recommendation A28: Inter-agency taskforces should be encouraged to 
refer collective labour disputes to the Viet Nam Labour Disputes Settlement 
Commission, with a view to strengthening the Commission’s position as the 
most appropriate institution for dealing with such disputes. 

Recommendation A29: Inter-agency taskforces should support the 
Commission in enforcing its binding orders. In particular, an inter-agency 
taskforce should not resolve a dispute in a way which undermines an 
existing Commission order.

76. It may also be helpful to have regard to the procedures used by the 
established labour relations commissions in Japan, Korea and the 
Philippines, as well as other institutions such as the Fair Work 
Commission in Australia.

77. The sound management of caseload by the Commission Chairperson 
and secretariat will also promote e�ciency and equity.

78. We set out below some general recommendations which can be 
elaborated in detail if our proposal for a Viet Nam Labour Disputes 
Settlement Commission is accepted.

Recommendation A23: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should be determined by reference to the criteria 
of e�ciency, equity and voice, and in particular:

 Fees should be eliminated or kept to a minimum.

 Hearing should be fair, in that all parties should have a reasonable 
opportunity to present their cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation. 

Recommendation A24: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should provide for appeals from a �rst instance 
decision of the Commission to a panel of senior Commission members.

Recommendation A25: Appeals from the Viet Nam Labour Disputes 
Settlement Commission to a court should be permissible only on questions 
of law (for example, where it is alleged that the Commission has exceeded 
its authority). An order of the Commission should remain in force while an 
appeal to a court is heard, unless the court speci�cally directs otherwise.

Recommendation A26: In relation to the onus of proof, if a worker 
representative organization, or an individual worker, is able to establish (a) 
adverse action and (b) worker organization activity in relation to one or 
more workers then it should be presumed that adverse action has occurred 
because of the worker organization activity unless the employer can prove 
that this was not one of the reasons for the adverse action.

committed, it shall enter a decision to dismiss the application for 
remedy.

(2)  Judgments, orders and decisions under paragraph (1) shall be made 
in writing, and shall be issued to the pertinent employer and the 
applicant.

(3)  Each of the parties shall comply with the order issued pursuant to 
paragraph (1).

73. Similar provisions can be found in the commissions in Japan, Australia 
and the Philippines.

Recommendation A21: We strongly recommend that the Viet Nam Labour 
Disputes Settlement Commission have the power to issue binding orders. 
The remedies for unfair labour practices should include:

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
_ (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate times 
where they have been asked to represent workers; or 

_ (where a party unreasonably delays bargaining) an order to 
meet within a certain time period; and

_ compulsory arbitration with the power to make a binding award 
(where consistent with Convention No.98).

Recommendation A22: The Viet Nam Labour Disputes Settlement 
Commission should be able to order interim relief similar to that available 
under Article 114 of the 2015 Civil Proceedings Code.

Procedure

74.  It is not possible in a report of this length to set out detailed procedures 
for a Viet Nam Labour Disputes Settlement Commission.

75. However, we suggest that any procedures should respond to the criteria 
of e�ciency, equity and voice outlines above.

Powers and authority of the Viet Nam Labour Disputes 
Settlement Commission

66.  One of the most important shortcomings of the Labour Arbitration 
Councils is that, despite their name, they are unable to issue legally 
binding orders unless the parties consent. This means that they cannot 
provide remedies for unfair labour practices, among other issues.

67. This contrasts with the labour relations commissions in Japan, Korea and 
the Philippines and most of the other institutions set out in Table 4.2.

68. The absence of enforceable remedies may help to explain while Labour 
Arbitration Councils are not used. Without enforcement powers, they lack 
a key element of the equity criterion and are not credible.

69. In a report on the March 2017 draft Labour Code, one of us noted that the 
proposed enforcement powers of the Labour Arbitration Councils do not 
appear to be clear (Cooney and Ha 2017). Article 204 (3) of the Zero Draft 
provides that Labour Arbitration Councils can ‘issue a decision’. The 
provision states that ‘such a decision shall be �nal judgment and shall be 
sent to the disputing parties’. 

70. However, the draft provision goes on to state that:

 With respect to the disputes [concerning legislative interpretation/ 
implementation and unfair labour practices], which arise from acts in 
breach of the law by either of the disputing parties, the arbitration panel 
shall, depending on the nature and extent of such acts, produce a record 
of violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law (emphasis added).

 71.  It is therefore not clear what powers a Labour Arbitration Council would 
have to make a binding order in relation to unfair labour practices and 
other matters. On one reading, it is dependent on another agency to 
provide sanctions and remedies.

72. In the 2017 report by Cooney and Ha, the authors referred to the powers 
of the Korean Labour Commission:40 

(1)  The Labor Relations Commission, after completing the inquiry […] 
and �nding that the employer has committed unfair labour practices, 
shall issue an order for remedy to the employer. When the 
Commission determines that unfair labour practice has not been 
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Core compulsory 
jurisdiction
(consent of both 
parties not 
required)

TABLE ANNEX-2: PROPOSED JURISDICTION OF THE VIET NAM LABOUR 
RELATIONS COMMISSION

Individual and collective unfair labour practices 
including:

 adverse action against one or more workers on the 
ground of worker organization activities;

 refusal to bargaining in good faith;

 interference from employers or worker 
representative organizations in each other's 
organization; and

 interpretation of collective agreements;

Certain exceptional collective interest disputes (essential 
services, persistent refusal to bargain in good faith, 
national crisis).

Determination of union representation rights in 
collective bargaining (representation disputes).

Possible 
additional 
compulsory 
jurisdiction 
(consent of both 
parties not 
required)

All individual and collective unfair dismissal cases (but 
may be dealt with by court).

Determining the legality of strikes.

Intra- or inter-union disputes (but may be dealt with by 
another agency).

Voluntary 
jurisdiction 
(consent of both 
parties required)

Individual interest disputes.

Collective interest disputes not involving exceptional 
circumstances.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and labour mediators
79.  As noted above, there are some 1,420 labour mediators in Viet Nam. 

These are appointed at a provincial level and work part-time. They do not 
hear many cases.

80. One important question is how these mediators will interact with the 
proposed Viet Nam Labour Disputes Settlement Commission.

81. One possibility is that these mediators would be integrated into the Viet 
Nam Labour Disputes Settlement Commission. However, there are 
several problems with this, including the following:

Mediators hear certain disputes (such as individual rights disputes 
concerning non-payment of wages) that would not fall within the 
proposed jurisdiction of the Commission.

Mediators are appointed and remunerated at the provincial level 
and are subject to the direction of the provincial DOLISAs; they 
would not be subject to the control of the Commission.

82.  Another option is that disputes would have to be dealt with by provincial 
mediators prior to accessing the Viet Nam Labour Disputes Settlement 
Commission. There are also problems with this, including the following:

Mediators do not currently have expertise in matters pertaining to 
the core jurisdiction of the proposed Commission, including unfair 
labour practices and representation disputes.

Urgent cases may be delayed, leading to prolongation of strikes.

It may be di�cult to achieve administrative coordination between 
the mediators and the Commission.

83.  In view of these problems, the relationship between mediators and the 
Commission needs further consideration. However, we tentatively 
propose the arrangement set out in the recommendation below:

Recommendation A27: Careful consideration needs to be given to 
determining the relationship between labour mediators and the Viet Nam 
Labour Disputes Settlement Commission. One possible approach is that:

 The Viet Nam Labour Disputes Settlement Commission has exclusive 
jurisdiction to conduct mediation in relation to disputes within its 
jurisdiction.

Private mandatory arbitration 
88.  In the United States, it is possible for an employer to enter into a private 

mandatory arbitration agreement with a worker which requires a worker 
to submit a workplace dispute to a private arbitration mechanism. This 
excludes access to courts and tribunals.

89. This practice has been heavily criticised on the grounds that it can lack 
transparency, lead to bias in favour of employers and eliminates the 
public interest element in dispute resolution (Halegua 2015; Colvin 
2017).

90. None of the countries in the region considered in this report permit this. 
Nor do other major advanced jurisdictions (Ebisui, Cooney and Fenwick 
2016).

Recommendation A30: Any contractual arrangement which purports to 
limit a worker’s access to the Viet Nam Labour Disputes Settlement 
Commission or to the courts should be absolutely void. However, this 
should not prevent employers from establishing internal grievance 
resolution systems, provided that they do not prevent access to public 
dispute resolution systems.



 Labour mediators at provincial level continue to conduct mediations 
in relation to all other matters currently within their remit (such as 
individual rights disputes over wages).

 Where a labour mediator becomes aware that a case before them 
involves matters within the jurisdiction of the Commission, the matter 
should be immediately referred to the Commission.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and inter-agency taskforces
84.  If the Viet Nam Labour Disputes Settlement Commission gains public 

credibility, it is likely that the need for inter-agency taskforces will 
diminish. Such taskforces are unusual in the other regional countries we 
have been considering.

85. However, it cannot be expected that the Commission will immediately be 
able to deal with all collective interest disputes, since it will take time for 
employers and workers to become familiar with, and con�dent in, the 
Commission’s work. Therefore, the need for inter-agency taskforces may 
persist for some time.

86. The inter-agency taskforces can nevertheless enhance the credibility and 
pro�le of the Commission by referring disputes to it. 

87. Furthermore, where the Commission issues a binding order, it is very 
important that the inter-agency support that order. It is possible that a 
party that is bound by an order will refuse to observe it. The party may 
challenge it through industrial action (in the case of a worker party) or by 
failing to implement it (in the case of an employer). It is important that 
inter-agency taskforces resist pressure by such parties to disregard the 
Commission order and negotiate an alternative resolution.

Recommendation A28: Inter-agency taskforces should be encouraged to 
refer collective labour disputes to the Viet Nam Labour Disputes Settlement 
Commission, with a view to strengthening the Commission’s position as the 
most appropriate institution for dealing with such disputes. 

Recommendation A29: Inter-agency taskforces should support the 
Commission in enforcing its binding orders. In particular, an inter-agency 
taskforce should not resolve a dispute in a way which undermines an 
existing Commission order.

76. It may also be helpful to have regard to the procedures used by the 
established labour relations commissions in Japan, Korea and the 
Philippines, as well as other institutions such as the Fair Work 
Commission in Australia.

77. The sound management of caseload by the Commission Chairperson 
and secretariat will also promote e�ciency and equity.

78. We set out below some general recommendations which can be 
elaborated in detail if our proposal for a Viet Nam Labour Disputes 
Settlement Commission is accepted.

Recommendation A23: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should be determined by reference to the criteria 
of e�ciency, equity and voice, and in particular:

 Fees should be eliminated or kept to a minimum.

 Hearing should be fair, in that all parties should have a reasonable 
opportunity to present their cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation. 

Recommendation A24: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should provide for appeals from a �rst instance 
decision of the Commission to a panel of senior Commission members.

Recommendation A25: Appeals from the Viet Nam Labour Disputes 
Settlement Commission to a court should be permissible only on questions 
of law (for example, where it is alleged that the Commission has exceeded 
its authority). An order of the Commission should remain in force while an 
appeal to a court is heard, unless the court speci�cally directs otherwise.

Recommendation A26: In relation to the onus of proof, if a worker 
representative organization, or an individual worker, is able to establish (a) 
adverse action and (b) worker organization activity in relation to one or 
more workers then it should be presumed that adverse action has occurred 
because of the worker organization activity unless the employer can prove 
that this was not one of the reasons for the adverse action.

committed, it shall enter a decision to dismiss the application for 
remedy.

(2)  Judgments, orders and decisions under paragraph (1) shall be made 
in writing, and shall be issued to the pertinent employer and the 
applicant.

(3)  Each of the parties shall comply with the order issued pursuant to 
paragraph (1).

73. Similar provisions can be found in the commissions in Japan, Australia 
and the Philippines.

Recommendation A21: We strongly recommend that the Viet Nam Labour 
Disputes Settlement Commission have the power to issue binding orders. 
The remedies for unfair labour practices should include:

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
_ (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate times 
where they have been asked to represent workers; or 

_ (where a party unreasonably delays bargaining) an order to 
meet within a certain time period; and

_ compulsory arbitration with the power to make a binding award 
(where consistent with Convention No.98).

Recommendation A22: The Viet Nam Labour Disputes Settlement 
Commission should be able to order interim relief similar to that available 
under Article 114 of the 2015 Civil Proceedings Code.

Procedure

74.  It is not possible in a report of this length to set out detailed procedures 
for a Viet Nam Labour Disputes Settlement Commission.

75. However, we suggest that any procedures should respond to the criteria 
of e�ciency, equity and voice outlines above.

Powers and authority of the Viet Nam Labour Disputes 
Settlement Commission

66.  One of the most important shortcomings of the Labour Arbitration 
Councils is that, despite their name, they are unable to issue legally 
binding orders unless the parties consent. This means that they cannot 
provide remedies for unfair labour practices, among other issues.

67. This contrasts with the labour relations commissions in Japan, Korea and 
the Philippines and most of the other institutions set out in Table 4.2.

68. The absence of enforceable remedies may help to explain while Labour 
Arbitration Councils are not used. Without enforcement powers, they lack 
a key element of the equity criterion and are not credible.

69. In a report on the March 2017 draft Labour Code, one of us noted that the 
proposed enforcement powers of the Labour Arbitration Councils do not 
appear to be clear (Cooney and Ha 2017). Article 204 (3) of the Zero Draft 
provides that Labour Arbitration Councils can ‘issue a decision’. The 
provision states that ‘such a decision shall be �nal judgment and shall be 
sent to the disputing parties’. 

70. However, the draft provision goes on to state that:

 With respect to the disputes [concerning legislative interpretation/ 
implementation and unfair labour practices], which arise from acts in 
breach of the law by either of the disputing parties, the arbitration panel 
shall, depending on the nature and extent of such acts, produce a record 
of violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law (emphasis added).

 71.  It is therefore not clear what powers a Labour Arbitration Council would 
have to make a binding order in relation to unfair labour practices and 
other matters. On one reading, it is dependent on another agency to 
provide sanctions and remedies.

72. In the 2017 report by Cooney and Ha, the authors referred to the powers 
of the Korean Labour Commission:40 

(1)  The Labor Relations Commission, after completing the inquiry […] 
and �nding that the employer has committed unfair labour practices, 
shall issue an order for remedy to the employer. When the 
Commission determines that unfair labour practice has not been 
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Relationship between the Viet Nam Labour Disputes 
Settlement Commission and labour mediators
79.  As noted above, there are some 1,420 labour mediators in Viet Nam. 

These are appointed at a provincial level and work part-time. They do not 
hear many cases.

80. One important question is how these mediators will interact with the 
proposed Viet Nam Labour Disputes Settlement Commission.

81. One possibility is that these mediators would be integrated into the Viet 
Nam Labour Disputes Settlement Commission. However, there are 
several problems with this, including the following:

Mediators hear certain disputes (such as individual rights disputes 
concerning non-payment of wages) that would not fall within the 
proposed jurisdiction of the Commission.

Mediators are appointed and remunerated at the provincial level 
and are subject to the direction of the provincial DOLISAs; they 
would not be subject to the control of the Commission.

82.  Another option is that disputes would have to be dealt with by provincial 
mediators prior to accessing the Viet Nam Labour Disputes Settlement 
Commission. There are also problems with this, including the following:

Mediators do not currently have expertise in matters pertaining to 
the core jurisdiction of the proposed Commission, including unfair 
labour practices and representation disputes.

Urgent cases may be delayed, leading to prolongation of strikes.

It may be di�cult to achieve administrative coordination between 
the mediators and the Commission.

83.  In view of these problems, the relationship between mediators and the 
Commission needs further consideration. However, we tentatively 
propose the arrangement set out in the recommendation below:

Recommendation A27: Careful consideration needs to be given to 
determining the relationship between labour mediators and the Viet Nam 
Labour Disputes Settlement Commission. One possible approach is that:

 The Viet Nam Labour Disputes Settlement Commission has exclusive 
jurisdiction to conduct mediation in relation to disputes within its 
jurisdiction.

Private mandatory arbitration 
88.  In the United States, it is possible for an employer to enter into a private 

mandatory arbitration agreement with a worker which requires a worker 
to submit a workplace dispute to a private arbitration mechanism. This 
excludes access to courts and tribunals.

89. This practice has been heavily criticised on the grounds that it can lack 
transparency, lead to bias in favour of employers and eliminates the 
public interest element in dispute resolution (Halegua 2015; Colvin 
2017).

90. None of the countries in the region considered in this report permit this. 
Nor do other major advanced jurisdictions (Ebisui, Cooney and Fenwick 
2016).

Recommendation A30: Any contractual arrangement which purports to 
limit a worker’s access to the Viet Nam Labour Disputes Settlement 
Commission or to the courts should be absolutely void. However, this 
should not prevent employers from establishing internal grievance 
resolution systems, provided that they do not prevent access to public 
dispute resolution systems.

40   Trade Union and Labour Relations Adjustment Act 1997, article 84.



 Labour mediators at provincial level continue to conduct mediations 
in relation to all other matters currently within their remit (such as 
individual rights disputes over wages).

 Where a labour mediator becomes aware that a case before them 
involves matters within the jurisdiction of the Commission, the matter 
should be immediately referred to the Commission.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and inter-agency taskforces
84.  If the Viet Nam Labour Disputes Settlement Commission gains public 

credibility, it is likely that the need for inter-agency taskforces will 
diminish. Such taskforces are unusual in the other regional countries we 
have been considering.

85. However, it cannot be expected that the Commission will immediately be 
able to deal with all collective interest disputes, since it will take time for 
employers and workers to become familiar with, and con�dent in, the 
Commission’s work. Therefore, the need for inter-agency taskforces may 
persist for some time.

86. The inter-agency taskforces can nevertheless enhance the credibility and 
pro�le of the Commission by referring disputes to it. 

87. Furthermore, where the Commission issues a binding order, it is very 
important that the inter-agency support that order. It is possible that a 
party that is bound by an order will refuse to observe it. The party may 
challenge it through industrial action (in the case of a worker party) or by 
failing to implement it (in the case of an employer). It is important that 
inter-agency taskforces resist pressure by such parties to disregard the 
Commission order and negotiate an alternative resolution.

Recommendation A28: Inter-agency taskforces should be encouraged to 
refer collective labour disputes to the Viet Nam Labour Disputes Settlement 
Commission, with a view to strengthening the Commission’s position as the 
most appropriate institution for dealing with such disputes. 

Recommendation A29: Inter-agency taskforces should support the 
Commission in enforcing its binding orders. In particular, an inter-agency 
taskforce should not resolve a dispute in a way which undermines an 
existing Commission order.

76. It may also be helpful to have regard to the procedures used by the 
established labour relations commissions in Japan, Korea and the 
Philippines, as well as other institutions such as the Fair Work 
Commission in Australia.

77. The sound management of caseload by the Commission Chairperson 
and secretariat will also promote e�ciency and equity.

78. We set out below some general recommendations which can be 
elaborated in detail if our proposal for a Viet Nam Labour Disputes 
Settlement Commission is accepted.

Recommendation A23: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should be determined by reference to the criteria 
of e�ciency, equity and voice, and in particular:

 Fees should be eliminated or kept to a minimum.

 Hearing should be fair, in that all parties should have a reasonable 
opportunity to present their cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation. 

Recommendation A24: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should provide for appeals from a �rst instance 
decision of the Commission to a panel of senior Commission members.

Recommendation A25: Appeals from the Viet Nam Labour Disputes 
Settlement Commission to a court should be permissible only on questions 
of law (for example, where it is alleged that the Commission has exceeded 
its authority). An order of the Commission should remain in force while an 
appeal to a court is heard, unless the court speci�cally directs otherwise.

Recommendation A26: In relation to the onus of proof, if a worker 
representative organization, or an individual worker, is able to establish (a) 
adverse action and (b) worker organization activity in relation to one or 
more workers then it should be presumed that adverse action has occurred 
because of the worker organization activity unless the employer can prove 
that this was not one of the reasons for the adverse action.

committed, it shall enter a decision to dismiss the application for 
remedy.

(2)  Judgments, orders and decisions under paragraph (1) shall be made 
in writing, and shall be issued to the pertinent employer and the 
applicant.

(3)  Each of the parties shall comply with the order issued pursuant to 
paragraph (1).

73. Similar provisions can be found in the commissions in Japan, Australia 
and the Philippines.

Recommendation A21: We strongly recommend that the Viet Nam Labour 
Disputes Settlement Commission have the power to issue binding orders. 
The remedies for unfair labour practices should include:

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
_ (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate times 
where they have been asked to represent workers; or 

_ (where a party unreasonably delays bargaining) an order to 
meet within a certain time period; and

_ compulsory arbitration with the power to make a binding award 
(where consistent with Convention No.98).

Recommendation A22: The Viet Nam Labour Disputes Settlement 
Commission should be able to order interim relief similar to that available 
under Article 114 of the 2015 Civil Proceedings Code.

Procedure

74.  It is not possible in a report of this length to set out detailed procedures 
for a Viet Nam Labour Disputes Settlement Commission.

75. However, we suggest that any procedures should respond to the criteria 
of e�ciency, equity and voice outlines above.

Powers and authority of the Viet Nam Labour Disputes 
Settlement Commission

66.  One of the most important shortcomings of the Labour Arbitration 
Councils is that, despite their name, they are unable to issue legally 
binding orders unless the parties consent. This means that they cannot 
provide remedies for unfair labour practices, among other issues.

67. This contrasts with the labour relations commissions in Japan, Korea and 
the Philippines and most of the other institutions set out in Table 4.2.

68. The absence of enforceable remedies may help to explain while Labour 
Arbitration Councils are not used. Without enforcement powers, they lack 
a key element of the equity criterion and are not credible.

69. In a report on the March 2017 draft Labour Code, one of us noted that the 
proposed enforcement powers of the Labour Arbitration Councils do not 
appear to be clear (Cooney and Ha 2017). Article 204 (3) of the Zero Draft 
provides that Labour Arbitration Councils can ‘issue a decision’. The 
provision states that ‘such a decision shall be �nal judgment and shall be 
sent to the disputing parties’. 

70. However, the draft provision goes on to state that:

 With respect to the disputes [concerning legislative interpretation/ 
implementation and unfair labour practices], which arise from acts in 
breach of the law by either of the disputing parties, the arbitration panel 
shall, depending on the nature and extent of such acts, produce a record 
of violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law (emphasis added).

 71.  It is therefore not clear what powers a Labour Arbitration Council would 
have to make a binding order in relation to unfair labour practices and 
other matters. On one reading, it is dependent on another agency to 
provide sanctions and remedies.

72. In the 2017 report by Cooney and Ha, the authors referred to the powers 
of the Korean Labour Commission:40 

(1)  The Labor Relations Commission, after completing the inquiry […] 
and �nding that the employer has committed unfair labour practices, 
shall issue an order for remedy to the employer. When the 
Commission determines that unfair labour practice has not been 
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Relationship between the Viet Nam Labour Disputes 
Settlement Commission and labour mediators
79.  As noted above, there are some 1,420 labour mediators in Viet Nam. 

These are appointed at a provincial level and work part-time. They do not 
hear many cases.

80. One important question is how these mediators will interact with the 
proposed Viet Nam Labour Disputes Settlement Commission.

81. One possibility is that these mediators would be integrated into the Viet 
Nam Labour Disputes Settlement Commission. However, there are 
several problems with this, including the following:

Mediators hear certain disputes (such as individual rights disputes 
concerning non-payment of wages) that would not fall within the 
proposed jurisdiction of the Commission.

Mediators are appointed and remunerated at the provincial level 
and are subject to the direction of the provincial DOLISAs; they 
would not be subject to the control of the Commission.

82.  Another option is that disputes would have to be dealt with by provincial 
mediators prior to accessing the Viet Nam Labour Disputes Settlement 
Commission. There are also problems with this, including the following:

Mediators do not currently have expertise in matters pertaining to 
the core jurisdiction of the proposed Commission, including unfair 
labour practices and representation disputes.

Urgent cases may be delayed, leading to prolongation of strikes.

It may be di�cult to achieve administrative coordination between 
the mediators and the Commission.

83.  In view of these problems, the relationship between mediators and the 
Commission needs further consideration. However, we tentatively 
propose the arrangement set out in the recommendation below:

Recommendation A27: Careful consideration needs to be given to 
determining the relationship between labour mediators and the Viet Nam 
Labour Disputes Settlement Commission. One possible approach is that:

 The Viet Nam Labour Disputes Settlement Commission has exclusive 
jurisdiction to conduct mediation in relation to disputes within its 
jurisdiction.

Private mandatory arbitration 
88.  In the United States, it is possible for an employer to enter into a private 

mandatory arbitration agreement with a worker which requires a worker 
to submit a workplace dispute to a private arbitration mechanism. This 
excludes access to courts and tribunals.

89. This practice has been heavily criticised on the grounds that it can lack 
transparency, lead to bias in favour of employers and eliminates the 
public interest element in dispute resolution (Halegua 2015; Colvin 
2017).

90. None of the countries in the region considered in this report permit this. 
Nor do other major advanced jurisdictions (Ebisui, Cooney and Fenwick 
2016).

Recommendation A30: Any contractual arrangement which purports to 
limit a worker’s access to the Viet Nam Labour Disputes Settlement 
Commission or to the courts should be absolutely void. However, this 
should not prevent employers from establishing internal grievance 
resolution systems, provided that they do not prevent access to public 
dispute resolution systems.



 Labour mediators at provincial level continue to conduct mediations 
in relation to all other matters currently within their remit (such as 
individual rights disputes over wages).

 Where a labour mediator becomes aware that a case before them 
involves matters within the jurisdiction of the Commission, the matter 
should be immediately referred to the Commission.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and inter-agency taskforces
84.  If the Viet Nam Labour Disputes Settlement Commission gains public 

credibility, it is likely that the need for inter-agency taskforces will 
diminish. Such taskforces are unusual in the other regional countries we 
have been considering.

85. However, it cannot be expected that the Commission will immediately be 
able to deal with all collective interest disputes, since it will take time for 
employers and workers to become familiar with, and con�dent in, the 
Commission’s work. Therefore, the need for inter-agency taskforces may 
persist for some time.

86. The inter-agency taskforces can nevertheless enhance the credibility and 
pro�le of the Commission by referring disputes to it. 

87. Furthermore, where the Commission issues a binding order, it is very 
important that the inter-agency support that order. It is possible that a 
party that is bound by an order will refuse to observe it. The party may 
challenge it through industrial action (in the case of a worker party) or by 
failing to implement it (in the case of an employer). It is important that 
inter-agency taskforces resist pressure by such parties to disregard the 
Commission order and negotiate an alternative resolution.

Recommendation A28: Inter-agency taskforces should be encouraged to 
refer collective labour disputes to the Viet Nam Labour Disputes Settlement 
Commission, with a view to strengthening the Commission’s position as the 
most appropriate institution for dealing with such disputes. 

Recommendation A29: Inter-agency taskforces should support the 
Commission in enforcing its binding orders. In particular, an inter-agency 
taskforce should not resolve a dispute in a way which undermines an 
existing Commission order.

76. It may also be helpful to have regard to the procedures used by the 
established labour relations commissions in Japan, Korea and the 
Philippines, as well as other institutions such as the Fair Work 
Commission in Australia.

77. The sound management of caseload by the Commission Chairperson 
and secretariat will also promote e�ciency and equity.

78. We set out below some general recommendations which can be 
elaborated in detail if our proposal for a Viet Nam Labour Disputes 
Settlement Commission is accepted.

Recommendation A23: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should be determined by reference to the criteria 
of e�ciency, equity and voice, and in particular:

 Fees should be eliminated or kept to a minimum.

 Hearing should be fair, in that all parties should have a reasonable 
opportunity to present their cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation. 

Recommendation A24: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should provide for appeals from a �rst instance 
decision of the Commission to a panel of senior Commission members.

Recommendation A25: Appeals from the Viet Nam Labour Disputes 
Settlement Commission to a court should be permissible only on questions 
of law (for example, where it is alleged that the Commission has exceeded 
its authority). An order of the Commission should remain in force while an 
appeal to a court is heard, unless the court speci�cally directs otherwise.

Recommendation A26: In relation to the onus of proof, if a worker 
representative organization, or an individual worker, is able to establish (a) 
adverse action and (b) worker organization activity in relation to one or 
more workers then it should be presumed that adverse action has occurred 
because of the worker organization activity unless the employer can prove 
that this was not one of the reasons for the adverse action.

committed, it shall enter a decision to dismiss the application for 
remedy.

(2)  Judgments, orders and decisions under paragraph (1) shall be made 
in writing, and shall be issued to the pertinent employer and the 
applicant.

(3)  Each of the parties shall comply with the order issued pursuant to 
paragraph (1).

73. Similar provisions can be found in the commissions in Japan, Australia 
and the Philippines.

Recommendation A21: We strongly recommend that the Viet Nam Labour 
Disputes Settlement Commission have the power to issue binding orders. 
The remedies for unfair labour practices should include:

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
_ (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate times 
where they have been asked to represent workers; or 

_ (where a party unreasonably delays bargaining) an order to 
meet within a certain time period; and

_ compulsory arbitration with the power to make a binding award 
(where consistent with Convention No.98).

Recommendation A22: The Viet Nam Labour Disputes Settlement 
Commission should be able to order interim relief similar to that available 
under Article 114 of the 2015 Civil Proceedings Code.

Procedure

74.  It is not possible in a report of this length to set out detailed procedures 
for a Viet Nam Labour Disputes Settlement Commission.

75. However, we suggest that any procedures should respond to the criteria 
of e�ciency, equity and voice outlines above.

Powers and authority of the Viet Nam Labour Disputes 
Settlement Commission

66.  One of the most important shortcomings of the Labour Arbitration 
Councils is that, despite their name, they are unable to issue legally 
binding orders unless the parties consent. This means that they cannot 
provide remedies for unfair labour practices, among other issues.

67. This contrasts with the labour relations commissions in Japan, Korea and 
the Philippines and most of the other institutions set out in Table 4.2.

68. The absence of enforceable remedies may help to explain while Labour 
Arbitration Councils are not used. Without enforcement powers, they lack 
a key element of the equity criterion and are not credible.

69. In a report on the March 2017 draft Labour Code, one of us noted that the 
proposed enforcement powers of the Labour Arbitration Councils do not 
appear to be clear (Cooney and Ha 2017). Article 204 (3) of the Zero Draft 
provides that Labour Arbitration Councils can ‘issue a decision’. The 
provision states that ‘such a decision shall be �nal judgment and shall be 
sent to the disputing parties’. 

70. However, the draft provision goes on to state that:

 With respect to the disputes [concerning legislative interpretation/ 
implementation and unfair labour practices], which arise from acts in 
breach of the law by either of the disputing parties, the arbitration panel 
shall, depending on the nature and extent of such acts, produce a record 
of violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law (emphasis added).

 71.  It is therefore not clear what powers a Labour Arbitration Council would 
have to make a binding order in relation to unfair labour practices and 
other matters. On one reading, it is dependent on another agency to 
provide sanctions and remedies.

72. In the 2017 report by Cooney and Ha, the authors referred to the powers 
of the Korean Labour Commission:40 

(1)  The Labor Relations Commission, after completing the inquiry […] 
and �nding that the employer has committed unfair labour practices, 
shall issue an order for remedy to the employer. When the 
Commission determines that unfair labour practice has not been 
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Relationship between the Viet Nam Labour Disputes 
Settlement Commission and labour mediators
79.  As noted above, there are some 1,420 labour mediators in Viet Nam. 

These are appointed at a provincial level and work part-time. They do not 
hear many cases.

80. One important question is how these mediators will interact with the 
proposed Viet Nam Labour Disputes Settlement Commission.

81. One possibility is that these mediators would be integrated into the Viet 
Nam Labour Disputes Settlement Commission. However, there are 
several problems with this, including the following:

Mediators hear certain disputes (such as individual rights disputes 
concerning non-payment of wages) that would not fall within the 
proposed jurisdiction of the Commission.

Mediators are appointed and remunerated at the provincial level 
and are subject to the direction of the provincial DOLISAs; they 
would not be subject to the control of the Commission.

82.  Another option is that disputes would have to be dealt with by provincial 
mediators prior to accessing the Viet Nam Labour Disputes Settlement 
Commission. There are also problems with this, including the following:

Mediators do not currently have expertise in matters pertaining to 
the core jurisdiction of the proposed Commission, including unfair 
labour practices and representation disputes.

Urgent cases may be delayed, leading to prolongation of strikes.

It may be di�cult to achieve administrative coordination between 
the mediators and the Commission.

83.  In view of these problems, the relationship between mediators and the 
Commission needs further consideration. However, we tentatively 
propose the arrangement set out in the recommendation below:

Recommendation A27: Careful consideration needs to be given to 
determining the relationship between labour mediators and the Viet Nam 
Labour Disputes Settlement Commission. One possible approach is that:

 The Viet Nam Labour Disputes Settlement Commission has exclusive 
jurisdiction to conduct mediation in relation to disputes within its 
jurisdiction.

Private mandatory arbitration 
88.  In the United States, it is possible for an employer to enter into a private 

mandatory arbitration agreement with a worker which requires a worker 
to submit a workplace dispute to a private arbitration mechanism. This 
excludes access to courts and tribunals.

89. This practice has been heavily criticised on the grounds that it can lack 
transparency, lead to bias in favour of employers and eliminates the 
public interest element in dispute resolution (Halegua 2015; Colvin 
2017).

90. None of the countries in the region considered in this report permit this. 
Nor do other major advanced jurisdictions (Ebisui, Cooney and Fenwick 
2016).

Recommendation A30: Any contractual arrangement which purports to 
limit a worker’s access to the Viet Nam Labour Disputes Settlement 
Commission or to the courts should be absolutely void. However, this 
should not prevent employers from establishing internal grievance 
resolution systems, provided that they do not prevent access to public 
dispute resolution systems.



 Labour mediators at provincial level continue to conduct mediations 
in relation to all other matters currently within their remit (such as 
individual rights disputes over wages).

 Where a labour mediator becomes aware that a case before them 
involves matters within the jurisdiction of the Commission, the matter 
should be immediately referred to the Commission.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and inter-agency taskforces
84.  If the Viet Nam Labour Disputes Settlement Commission gains public 

credibility, it is likely that the need for inter-agency taskforces will 
diminish. Such taskforces are unusual in the other regional countries we 
have been considering.

85. However, it cannot be expected that the Commission will immediately be 
able to deal with all collective interest disputes, since it will take time for 
employers and workers to become familiar with, and con�dent in, the 
Commission’s work. Therefore, the need for inter-agency taskforces may 
persist for some time.

86. The inter-agency taskforces can nevertheless enhance the credibility and 
pro�le of the Commission by referring disputes to it. 

87. Furthermore, where the Commission issues a binding order, it is very 
important that the inter-agency support that order. It is possible that a 
party that is bound by an order will refuse to observe it. The party may 
challenge it through industrial action (in the case of a worker party) or by 
failing to implement it (in the case of an employer). It is important that 
inter-agency taskforces resist pressure by such parties to disregard the 
Commission order and negotiate an alternative resolution.

Recommendation A28: Inter-agency taskforces should be encouraged to 
refer collective labour disputes to the Viet Nam Labour Disputes Settlement 
Commission, with a view to strengthening the Commission’s position as the 
most appropriate institution for dealing with such disputes. 

Recommendation A29: Inter-agency taskforces should support the 
Commission in enforcing its binding orders. In particular, an inter-agency 
taskforce should not resolve a dispute in a way which undermines an 
existing Commission order.

76. It may also be helpful to have regard to the procedures used by the 
established labour relations commissions in Japan, Korea and the 
Philippines, as well as other institutions such as the Fair Work 
Commission in Australia.

77. The sound management of caseload by the Commission Chairperson 
and secretariat will also promote e�ciency and equity.

78. We set out below some general recommendations which can be 
elaborated in detail if our proposal for a Viet Nam Labour Disputes 
Settlement Commission is accepted.

Recommendation A23: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should be determined by reference to the criteria 
of e�ciency, equity and voice, and in particular:

 Fees should be eliminated or kept to a minimum.

 Hearing should be fair, in that all parties should have a reasonable 
opportunity to present their cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation. 

Recommendation A24: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should provide for appeals from a �rst instance 
decision of the Commission to a panel of senior Commission members.

Recommendation A25: Appeals from the Viet Nam Labour Disputes 
Settlement Commission to a court should be permissible only on questions 
of law (for example, where it is alleged that the Commission has exceeded 
its authority). An order of the Commission should remain in force while an 
appeal to a court is heard, unless the court speci�cally directs otherwise.

Recommendation A26: In relation to the onus of proof, if a worker 
representative organization, or an individual worker, is able to establish (a) 
adverse action and (b) worker organization activity in relation to one or 
more workers then it should be presumed that adverse action has occurred 
because of the worker organization activity unless the employer can prove 
that this was not one of the reasons for the adverse action.

committed, it shall enter a decision to dismiss the application for 
remedy.

(2)  Judgments, orders and decisions under paragraph (1) shall be made 
in writing, and shall be issued to the pertinent employer and the 
applicant.

(3)  Each of the parties shall comply with the order issued pursuant to 
paragraph (1).

73. Similar provisions can be found in the commissions in Japan, Australia 
and the Philippines.

Recommendation A21: We strongly recommend that the Viet Nam Labour 
Disputes Settlement Commission have the power to issue binding orders. 
The remedies for unfair labour practices should include:

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
_ (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate times 
where they have been asked to represent workers; or 

_ (where a party unreasonably delays bargaining) an order to 
meet within a certain time period; and

_ compulsory arbitration with the power to make a binding award 
(where consistent with Convention No.98).

Recommendation A22: The Viet Nam Labour Disputes Settlement 
Commission should be able to order interim relief similar to that available 
under Article 114 of the 2015 Civil Proceedings Code.

Procedure

74.  It is not possible in a report of this length to set out detailed procedures 
for a Viet Nam Labour Disputes Settlement Commission.

75. However, we suggest that any procedures should respond to the criteria 
of e�ciency, equity and voice outlines above.

Powers and authority of the Viet Nam Labour Disputes 
Settlement Commission

66.  One of the most important shortcomings of the Labour Arbitration 
Councils is that, despite their name, they are unable to issue legally 
binding orders unless the parties consent. This means that they cannot 
provide remedies for unfair labour practices, among other issues.

67. This contrasts with the labour relations commissions in Japan, Korea and 
the Philippines and most of the other institutions set out in Table 4.2.

68. The absence of enforceable remedies may help to explain while Labour 
Arbitration Councils are not used. Without enforcement powers, they lack 
a key element of the equity criterion and are not credible.

69. In a report on the March 2017 draft Labour Code, one of us noted that the 
proposed enforcement powers of the Labour Arbitration Councils do not 
appear to be clear (Cooney and Ha 2017). Article 204 (3) of the Zero Draft 
provides that Labour Arbitration Councils can ‘issue a decision’. The 
provision states that ‘such a decision shall be �nal judgment and shall be 
sent to the disputing parties’. 

70. However, the draft provision goes on to state that:

 With respect to the disputes [concerning legislative interpretation/ 
implementation and unfair labour practices], which arise from acts in 
breach of the law by either of the disputing parties, the arbitration panel 
shall, depending on the nature and extent of such acts, produce a record 
of violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law (emphasis added).

 71.  It is therefore not clear what powers a Labour Arbitration Council would 
have to make a binding order in relation to unfair labour practices and 
other matters. On one reading, it is dependent on another agency to 
provide sanctions and remedies.

72. In the 2017 report by Cooney and Ha, the authors referred to the powers 
of the Korean Labour Commission:40 

(1)  The Labor Relations Commission, after completing the inquiry […] 
and �nding that the employer has committed unfair labour practices, 
shall issue an order for remedy to the employer. When the 
Commission determines that unfair labour practice has not been 
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Relationship between the Viet Nam Labour Disputes 
Settlement Commission and labour mediators
79.  As noted above, there are some 1,420 labour mediators in Viet Nam. 

These are appointed at a provincial level and work part-time. They do not 
hear many cases.

80. One important question is how these mediators will interact with the 
proposed Viet Nam Labour Disputes Settlement Commission.

81. One possibility is that these mediators would be integrated into the Viet 
Nam Labour Disputes Settlement Commission. However, there are 
several problems with this, including the following:

Mediators hear certain disputes (such as individual rights disputes 
concerning non-payment of wages) that would not fall within the 
proposed jurisdiction of the Commission.

Mediators are appointed and remunerated at the provincial level 
and are subject to the direction of the provincial DOLISAs; they 
would not be subject to the control of the Commission.

82.  Another option is that disputes would have to be dealt with by provincial 
mediators prior to accessing the Viet Nam Labour Disputes Settlement 
Commission. There are also problems with this, including the following:

Mediators do not currently have expertise in matters pertaining to 
the core jurisdiction of the proposed Commission, including unfair 
labour practices and representation disputes.

Urgent cases may be delayed, leading to prolongation of strikes.

It may be di�cult to achieve administrative coordination between 
the mediators and the Commission.

83.  In view of these problems, the relationship between mediators and the 
Commission needs further consideration. However, we tentatively 
propose the arrangement set out in the recommendation below:

Recommendation A27: Careful consideration needs to be given to 
determining the relationship between labour mediators and the Viet Nam 
Labour Disputes Settlement Commission. One possible approach is that:

 The Viet Nam Labour Disputes Settlement Commission has exclusive 
jurisdiction to conduct mediation in relation to disputes within its 
jurisdiction.

Private mandatory arbitration 
88.  In the United States, it is possible for an employer to enter into a private 

mandatory arbitration agreement with a worker which requires a worker 
to submit a workplace dispute to a private arbitration mechanism. This 
excludes access to courts and tribunals.

89. This practice has been heavily criticised on the grounds that it can lack 
transparency, lead to bias in favour of employers and eliminates the 
public interest element in dispute resolution (Halegua 2015; Colvin 
2017).

90. None of the countries in the region considered in this report permit this. 
Nor do other major advanced jurisdictions (Ebisui, Cooney and Fenwick 
2016).

Recommendation A30: Any contractual arrangement which purports to 
limit a worker’s access to the Viet Nam Labour Disputes Settlement 
Commission or to the courts should be absolutely void. However, this 
should not prevent employers from establishing internal grievance 
resolution systems, provided that they do not prevent access to public 
dispute resolution systems.



 Labour mediators at provincial level continue to conduct mediations 
in relation to all other matters currently within their remit (such as 
individual rights disputes over wages).

 Where a labour mediator becomes aware that a case before them 
involves matters within the jurisdiction of the Commission, the matter 
should be immediately referred to the Commission.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and inter-agency taskforces
84.  If the Viet Nam Labour Disputes Settlement Commission gains public 

credibility, it is likely that the need for inter-agency taskforces will 
diminish. Such taskforces are unusual in the other regional countries we 
have been considering.

85. However, it cannot be expected that the Commission will immediately be 
able to deal with all collective interest disputes, since it will take time for 
employers and workers to become familiar with, and con�dent in, the 
Commission’s work. Therefore, the need for inter-agency taskforces may 
persist for some time.

86. The inter-agency taskforces can nevertheless enhance the credibility and 
pro�le of the Commission by referring disputes to it. 

87. Furthermore, where the Commission issues a binding order, it is very 
important that the inter-agency support that order. It is possible that a 
party that is bound by an order will refuse to observe it. The party may 
challenge it through industrial action (in the case of a worker party) or by 
failing to implement it (in the case of an employer). It is important that 
inter-agency taskforces resist pressure by such parties to disregard the 
Commission order and negotiate an alternative resolution.

Recommendation A28: Inter-agency taskforces should be encouraged to 
refer collective labour disputes to the Viet Nam Labour Disputes Settlement 
Commission, with a view to strengthening the Commission’s position as the 
most appropriate institution for dealing with such disputes. 

Recommendation A29: Inter-agency taskforces should support the 
Commission in enforcing its binding orders. In particular, an inter-agency 
taskforce should not resolve a dispute in a way which undermines an 
existing Commission order.

76. It may also be helpful to have regard to the procedures used by the 
established labour relations commissions in Japan, Korea and the 
Philippines, as well as other institutions such as the Fair Work 
Commission in Australia.

77. The sound management of caseload by the Commission Chairperson 
and secretariat will also promote e�ciency and equity.

78. We set out below some general recommendations which can be 
elaborated in detail if our proposal for a Viet Nam Labour Disputes 
Settlement Commission is accepted.

Recommendation A23: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should be determined by reference to the criteria 
of e�ciency, equity and voice, and in particular:

 Fees should be eliminated or kept to a minimum.

 Hearing should be fair, in that all parties should have a reasonable 
opportunity to present their cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation. 

Recommendation A24: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should provide for appeals from a �rst instance 
decision of the Commission to a panel of senior Commission members.

Recommendation A25: Appeals from the Viet Nam Labour Disputes 
Settlement Commission to a court should be permissible only on questions 
of law (for example, where it is alleged that the Commission has exceeded 
its authority). An order of the Commission should remain in force while an 
appeal to a court is heard, unless the court speci�cally directs otherwise.

Recommendation A26: In relation to the onus of proof, if a worker 
representative organization, or an individual worker, is able to establish (a) 
adverse action and (b) worker organization activity in relation to one or 
more workers then it should be presumed that adverse action has occurred 
because of the worker organization activity unless the employer can prove 
that this was not one of the reasons for the adverse action.

committed, it shall enter a decision to dismiss the application for 
remedy.

(2)  Judgments, orders and decisions under paragraph (1) shall be made 
in writing, and shall be issued to the pertinent employer and the 
applicant.

(3)  Each of the parties shall comply with the order issued pursuant to 
paragraph (1).

73. Similar provisions can be found in the commissions in Japan, Australia 
and the Philippines.

Recommendation A21: We strongly recommend that the Viet Nam Labour 
Disputes Settlement Commission have the power to issue binding orders. 
The remedies for unfair labour practices should include:

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
_ (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate times 
where they have been asked to represent workers; or 

_ (where a party unreasonably delays bargaining) an order to 
meet within a certain time period; and

_ compulsory arbitration with the power to make a binding award 
(where consistent with Convention No.98).

Recommendation A22: The Viet Nam Labour Disputes Settlement 
Commission should be able to order interim relief similar to that available 
under Article 114 of the 2015 Civil Proceedings Code.

Procedure

74.  It is not possible in a report of this length to set out detailed procedures 
for a Viet Nam Labour Disputes Settlement Commission.

75. However, we suggest that any procedures should respond to the criteria 
of e�ciency, equity and voice outlines above.

Powers and authority of the Viet Nam Labour Disputes 
Settlement Commission

66.  One of the most important shortcomings of the Labour Arbitration 
Councils is that, despite their name, they are unable to issue legally 
binding orders unless the parties consent. This means that they cannot 
provide remedies for unfair labour practices, among other issues.

67. This contrasts with the labour relations commissions in Japan, Korea and 
the Philippines and most of the other institutions set out in Table 4.2.

68. The absence of enforceable remedies may help to explain while Labour 
Arbitration Councils are not used. Without enforcement powers, they lack 
a key element of the equity criterion and are not credible.

69. In a report on the March 2017 draft Labour Code, one of us noted that the 
proposed enforcement powers of the Labour Arbitration Councils do not 
appear to be clear (Cooney and Ha 2017). Article 204 (3) of the Zero Draft 
provides that Labour Arbitration Councils can ‘issue a decision’. The 
provision states that ‘such a decision shall be �nal judgment and shall be 
sent to the disputing parties’. 

70. However, the draft provision goes on to state that:

 With respect to the disputes [concerning legislative interpretation/ 
implementation and unfair labour practices], which arise from acts in 
breach of the law by either of the disputing parties, the arbitration panel 
shall, depending on the nature and extent of such acts, produce a record 
of violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law (emphasis added).

 71.  It is therefore not clear what powers a Labour Arbitration Council would 
have to make a binding order in relation to unfair labour practices and 
other matters. On one reading, it is dependent on another agency to 
provide sanctions and remedies.

72. In the 2017 report by Cooney and Ha, the authors referred to the powers 
of the Korean Labour Commission:40 

(1)  The Labor Relations Commission, after completing the inquiry […] 
and �nding that the employer has committed unfair labour practices, 
shall issue an order for remedy to the employer. When the 
Commission determines that unfair labour practice has not been 
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Relationship between the Viet Nam Labour Disputes 
Settlement Commission and labour mediators
79.  As noted above, there are some 1,420 labour mediators in Viet Nam. 

These are appointed at a provincial level and work part-time. They do not 
hear many cases.

80. One important question is how these mediators will interact with the 
proposed Viet Nam Labour Disputes Settlement Commission.

81. One possibility is that these mediators would be integrated into the Viet 
Nam Labour Disputes Settlement Commission. However, there are 
several problems with this, including the following:

Mediators hear certain disputes (such as individual rights disputes 
concerning non-payment of wages) that would not fall within the 
proposed jurisdiction of the Commission.

Mediators are appointed and remunerated at the provincial level 
and are subject to the direction of the provincial DOLISAs; they 
would not be subject to the control of the Commission.

82.  Another option is that disputes would have to be dealt with by provincial 
mediators prior to accessing the Viet Nam Labour Disputes Settlement 
Commission. There are also problems with this, including the following:

Mediators do not currently have expertise in matters pertaining to 
the core jurisdiction of the proposed Commission, including unfair 
labour practices and representation disputes.

Urgent cases may be delayed, leading to prolongation of strikes.

It may be di�cult to achieve administrative coordination between 
the mediators and the Commission.

83.  In view of these problems, the relationship between mediators and the 
Commission needs further consideration. However, we tentatively 
propose the arrangement set out in the recommendation below:

Recommendation A27: Careful consideration needs to be given to 
determining the relationship between labour mediators and the Viet Nam 
Labour Disputes Settlement Commission. One possible approach is that:

 The Viet Nam Labour Disputes Settlement Commission has exclusive 
jurisdiction to conduct mediation in relation to disputes within its 
jurisdiction.

Private mandatory arbitration 
88.  In the United States, it is possible for an employer to enter into a private 

mandatory arbitration agreement with a worker which requires a worker 
to submit a workplace dispute to a private arbitration mechanism. This 
excludes access to courts and tribunals.

89. This practice has been heavily criticised on the grounds that it can lack 
transparency, lead to bias in favour of employers and eliminates the 
public interest element in dispute resolution (Halegua 2015; Colvin 
2017).

90. None of the countries in the region considered in this report permit this. 
Nor do other major advanced jurisdictions (Ebisui, Cooney and Fenwick 
2016).

Recommendation A30: Any contractual arrangement which purports to 
limit a worker’s access to the Viet Nam Labour Disputes Settlement 
Commission or to the courts should be absolutely void. However, this 
should not prevent employers from establishing internal grievance 
resolution systems, provided that they do not prevent access to public 
dispute resolution systems.



 Labour mediators at provincial level continue to conduct mediations 
in relation to all other matters currently within their remit (such as 
individual rights disputes over wages).

 Where a labour mediator becomes aware that a case before them 
involves matters within the jurisdiction of the Commission, the matter 
should be immediately referred to the Commission.

Relationship between the Viet Nam Labour Disputes 
Settlement Commission and inter-agency taskforces
84.  If the Viet Nam Labour Disputes Settlement Commission gains public 

credibility, it is likely that the need for inter-agency taskforces will 
diminish. Such taskforces are unusual in the other regional countries we 
have been considering.

85. However, it cannot be expected that the Commission will immediately be 
able to deal with all collective interest disputes, since it will take time for 
employers and workers to become familiar with, and con�dent in, the 
Commission’s work. Therefore, the need for inter-agency taskforces may 
persist for some time.

86. The inter-agency taskforces can nevertheless enhance the credibility and 
pro�le of the Commission by referring disputes to it. 

87. Furthermore, where the Commission issues a binding order, it is very 
important that the inter-agency support that order. It is possible that a 
party that is bound by an order will refuse to observe it. The party may 
challenge it through industrial action (in the case of a worker party) or by 
failing to implement it (in the case of an employer). It is important that 
inter-agency taskforces resist pressure by such parties to disregard the 
Commission order and negotiate an alternative resolution.

Recommendation A28: Inter-agency taskforces should be encouraged to 
refer collective labour disputes to the Viet Nam Labour Disputes Settlement 
Commission, with a view to strengthening the Commission’s position as the 
most appropriate institution for dealing with such disputes. 

Recommendation A29: Inter-agency taskforces should support the 
Commission in enforcing its binding orders. In particular, an inter-agency 
taskforce should not resolve a dispute in a way which undermines an 
existing Commission order.

76. It may also be helpful to have regard to the procedures used by the 
established labour relations commissions in Japan, Korea and the 
Philippines, as well as other institutions such as the Fair Work 
Commission in Australia.

77. The sound management of caseload by the Commission Chairperson 
and secretariat will also promote e�ciency and equity.

78. We set out below some general recommendations which can be 
elaborated in detail if our proposal for a Viet Nam Labour Disputes 
Settlement Commission is accepted.

Recommendation A23: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should be determined by reference to the criteria 
of e�ciency, equity and voice, and in particular:

 Fees should be eliminated or kept to a minimum.

 Hearing should be fair, in that all parties should have a reasonable 
opportunity to present their cases.

 Subject to the need for fair hearings, proceedings should be quick 
and adhere to time limits.

 Procedures should be transparent, including public reporting of 
procedures and operations. 

 Parties and witnesses should be protected against retaliation. 

Recommendation A24: The procedures of the Viet Nam Labour Disputes 
Settlement Commission should provide for appeals from a �rst instance 
decision of the Commission to a panel of senior Commission members.

Recommendation A25: Appeals from the Viet Nam Labour Disputes 
Settlement Commission to a court should be permissible only on questions 
of law (for example, where it is alleged that the Commission has exceeded 
its authority). An order of the Commission should remain in force while an 
appeal to a court is heard, unless the court speci�cally directs otherwise.

Recommendation A26: In relation to the onus of proof, if a worker 
representative organization, or an individual worker, is able to establish (a) 
adverse action and (b) worker organization activity in relation to one or 
more workers then it should be presumed that adverse action has occurred 
because of the worker organization activity unless the employer can prove 
that this was not one of the reasons for the adverse action.

committed, it shall enter a decision to dismiss the application for 
remedy.

(2)  Judgments, orders and decisions under paragraph (1) shall be made 
in writing, and shall be issued to the pertinent employer and the 
applicant.

(3)  Each of the parties shall comply with the order issued pursuant to 
paragraph (1).

73. Similar provisions can be found in the commissions in Japan, Australia 
and the Philippines.

Recommendation A21: We strongly recommend that the Viet Nam Labour 
Disputes Settlement Commission have the power to issue binding orders. 
The remedies for unfair labour practices should include:

 reinstatement of a�ected workers in their former positions, or 
equivalent positions, together with compensation;

 �nes commensurate with the size and �nancial capacity of the 
enterprise; 

 speci�c orders directed at improper behaviour, such as: 
_ (where an employer refuses entry to union o�cials) an order to 

permit union o�cials to enter an enterprise at appropriate times 
where they have been asked to represent workers; or 

_ (where a party unreasonably delays bargaining) an order to 
meet within a certain time period; and

_ compulsory arbitration with the power to make a binding award 
(where consistent with Convention No.98).

Recommendation A22: The Viet Nam Labour Disputes Settlement 
Commission should be able to order interim relief similar to that available 
under Article 114 of the 2015 Civil Proceedings Code.

Procedure

74.  It is not possible in a report of this length to set out detailed procedures 
for a Viet Nam Labour Disputes Settlement Commission.

75. However, we suggest that any procedures should respond to the criteria 
of e�ciency, equity and voice outlines above.

Powers and authority of the Viet Nam Labour Disputes 
Settlement Commission

66.  One of the most important shortcomings of the Labour Arbitration 
Councils is that, despite their name, they are unable to issue legally 
binding orders unless the parties consent. This means that they cannot 
provide remedies for unfair labour practices, among other issues.

67. This contrasts with the labour relations commissions in Japan, Korea and 
the Philippines and most of the other institutions set out in Table 4.2.

68. The absence of enforceable remedies may help to explain while Labour 
Arbitration Councils are not used. Without enforcement powers, they lack 
a key element of the equity criterion and are not credible.

69. In a report on the March 2017 draft Labour Code, one of us noted that the 
proposed enforcement powers of the Labour Arbitration Councils do not 
appear to be clear (Cooney and Ha 2017). Article 204 (3) of the Zero Draft 
provides that Labour Arbitration Councils can ‘issue a decision’. The 
provision states that ‘such a decision shall be �nal judgment and shall be 
sent to the disputing parties’. 

70. However, the draft provision goes on to state that:

 With respect to the disputes [concerning legislative interpretation/ 
implementation and unfair labour practices], which arise from acts in 
breach of the law by either of the disputing parties, the arbitration panel 
shall, depending on the nature and extent of such acts, produce a record 
of violation and make recommendation accordingly to the authority 
competent for administrative sanctions, criminal investigation, remedial 
measures or restitution in accordance with the law (emphasis added).

 71.  It is therefore not clear what powers a Labour Arbitration Council would 
have to make a binding order in relation to unfair labour practices and 
other matters. On one reading, it is dependent on another agency to 
provide sanctions and remedies.

72. In the 2017 report by Cooney and Ha, the authors referred to the powers 
of the Korean Labour Commission:40 

(1)  The Labor Relations Commission, after completing the inquiry […] 
and �nding that the employer has committed unfair labour practices, 
shall issue an order for remedy to the employer. When the 
Commission determines that unfair labour practice has not been 
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Relationship between the Viet Nam Labour Disputes 
Settlement Commission and labour mediators
79.  As noted above, there are some 1,420 labour mediators in Viet Nam. 

These are appointed at a provincial level and work part-time. They do not 
hear many cases.

80. One important question is how these mediators will interact with the 
proposed Viet Nam Labour Disputes Settlement Commission.

81. One possibility is that these mediators would be integrated into the Viet 
Nam Labour Disputes Settlement Commission. However, there are 
several problems with this, including the following:

Mediators hear certain disputes (such as individual rights disputes 
concerning non-payment of wages) that would not fall within the 
proposed jurisdiction of the Commission.

Mediators are appointed and remunerated at the provincial level 
and are subject to the direction of the provincial DOLISAs; they 
would not be subject to the control of the Commission.

82.  Another option is that disputes would have to be dealt with by provincial 
mediators prior to accessing the Viet Nam Labour Disputes Settlement 
Commission. There are also problems with this, including the following:

Mediators do not currently have expertise in matters pertaining to 
the core jurisdiction of the proposed Commission, including unfair 
labour practices and representation disputes.

Urgent cases may be delayed, leading to prolongation of strikes.

It may be di�cult to achieve administrative coordination between 
the mediators and the Commission.

83.  In view of these problems, the relationship between mediators and the 
Commission needs further consideration. However, we tentatively 
propose the arrangement set out in the recommendation below:

Recommendation A27: Careful consideration needs to be given to 
determining the relationship between labour mediators and the Viet Nam 
Labour Disputes Settlement Commission. One possible approach is that:

 The Viet Nam Labour Disputes Settlement Commission has exclusive 
jurisdiction to conduct mediation in relation to disputes within its 
jurisdiction.

Private mandatory arbitration 
88.  In the United States, it is possible for an employer to enter into a private 

mandatory arbitration agreement with a worker which requires a worker 
to submit a workplace dispute to a private arbitration mechanism. This 
excludes access to courts and tribunals.

89. This practice has been heavily criticised on the grounds that it can lack 
transparency, lead to bias in favour of employers and eliminates the 
public interest element in dispute resolution (Halegua 2015; Colvin 
2017).

90. None of the countries in the region considered in this report permit this. 
Nor do other major advanced jurisdictions (Ebisui, Cooney and Fenwick 
2016).

Recommendation A30: Any contractual arrangement which purports to 
limit a worker’s access to the Viet Nam Labour Disputes Settlement 
Commission or to the courts should be absolutely void. However, this 
should not prevent employers from establishing internal grievance 
resolution systems, provided that they do not prevent access to public 
dispute resolution systems.
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