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FIFTEENTH ITEM ON THE AGENDA 

Reports of the Officers of the 
Governing Body 

First report: Complaint concerning non-
observance by Fiji of the Freedom of 
Association and Protection of the Right to 
Organise Convention, 1948 (No. 87), made 
by delegates to the 102nd Session (2013) of 
the International Labour Conference under 
article 26 of the ILO Constitution 

1. In a letter dated 20 June 2013, addressed to the Director-General of the International 
Labour Office, a number of Workers’ delegates at the 102nd Session (2013) of the 
International Labour Conference presented a complaint under article 26 of the ILO 
Constitution against the Government of Fiji for persistent and grave violations of the 
Freedom of Association and Protection of the Right to Organise Convention, 1948 
(No. 87). The letter was signed by nine titular delegates: Ms Ged Kearney (Australia), 
Ms Helen Kelly (New Zealand), Mr Takaaki Sakurada (Japan), Mr Mudhofir Mudhofir 
(Indonesia), Mr Dong-Man Kim (Republic of Korea), Ms Catherine Schlacther (France), 
Mr Sam Gurney (United Kingdom), Mr Miguel Morantes (Colombia), and Mr Francis 
Atwoli (Kenya); and one adviser and substitute delegate, Mr Luc Cortebeeck (Belgium). 
The text of the complaint is attached (see appendix). 

2. Furthermore, at the 18th plenary sitting of the Conference, held on 20 June 2013, 1 
Ms Kearney made a statement briefly introducing the complaint for the purpose of serving 
notice to the Government of Fiji and to all the members of the Conference. 

3. At the 318th Session (June 2013) of the Governing Body, Mr Luc Cortebeeck, the Worker 
Vice-Chairperson of the Governing Body, informed the Governing Body of the complaint 

 

1 Provisional Record No. 19(Rev.), International Labour Conference, 102nd Session, Geneva, 2013, 
p. 12. 
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presented during the Conference and requested that the matter be prepared for discussion at 
the 319th Session of the Governing Body in October 2013. 

4. Article 26 of the ILO Constitution provides as follows: 

1. Any of the Members shall have the right to file a complaint with the International 
Labour Office if it is not satisfied that any other Member is securing the effective observance 
of any Convention which both have ratified in accordance with the foregoing articles. 

2. The Governing Body may, if it thinks fit, before referring such a complaint to a 
Commission of Inquiry, as hereinafter provided for, communicate with the government in 
question in the manner described in article 24. 

3. If the Governing Body does not think it necessary to communicate the complaint to 
the government in question, or if, when it has made such communication, no statement in 
reply has been received within a reasonable time which the Governing Body considers to be 
satisfactory, the Governing Body may appoint a Commission of Inquiry to consider the 
complaint and to report thereon. 

4. The Governing Body may adopt the same procedure either of its own motion or on 
receipt of a complaint from a delegate to the Conference. 

5. When any matter arising out of article 25 or 26 is being considered by the Governing 
Body, the government in question shall, if not already represented thereon, be entitled to send 
a representative to take part in the proceedings of the Governing Body while the matter is 
under consideration. Adequate notice of the date on which the matter will be considered shall 
be given to the government in question. 

5. The Freedom of Association and Protection of the Right to Organise Convention, 1948 
(No. 87), was ratified by Fiji on 17 April 2002 and has been in force in that country since 
17 April 2003. The ten authors of the complaint were Workers’ delegates of their 
respective countries to the 102nd Session of the Conference on the date of filing the 
complaint. Accordingly, they were entitled to file a complaint under article 26, 
paragraph 4, of the Constitution if they were not satisfied that Fiji was securing the 
effective observance of this Convention. This means that the conditions set forth in 
article 26, paragraph 1, of the Constitution for the receivability of the complaint are 
satisfied. The authors of the complaint have requested that it be referred to a Commission 
of Inquiry, as provided for in article 26, paragraph 3, of the Constitution. It is for the 
Governing Body to decide on this request. 

6. No discussion on the merits of the complaint is admissible at this stage. Indeed, it would be 
inconsistent with the judicial nature of the procedure provided for in article 26 and the 
following articles of the ILO Constitution that there should be any discussion in the 
Governing Body on the merits of the complaint until the Governing Body has before it the 
contentions of the Government against which the complaint is filed, together with an 
objective evaluation of these contentions by an impartial body.  

7. It will be recalled that the Committee on Freedom of Association has been examining a 
number of complaints submitted by workers’ organizations alleging violations of trade 
union rights in Fiji of a similar nature (this case is expected to be examined by the 
Committee at its upcoming meeting in October 2013 and would thereafter figure in 
document GB.319/INS/10). It will also be recalled that the Committee of Experts on the 
Application of Conventions and Recommendations made observations to the Government 
of Fiji regarding the observance of the Convention referred to in the complaint submitted 
under article 26 of the ILO Constitution and that the Conference Committee on the 
Application of Standards discussed some matters relating to the observance, in practice and 
under law, of Convention No. 87 at its meeting in June 2013 and included its conclusions 
on this case in a special paragraph. 
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8. The Governing Body has also been considering the trade union situation in Fiji in a 
separate item of its agenda since March 2012 in follow-up to the 15th Asia and the Pacific 
Regional Meeting resolution on the trade union situation in Fiji of December 2011. This 
item is on the agenda of the 319th Session 2 and the decision following its discussion will 
take into account the recommendation of the Officers in relation to this article 26 
complaint. 

9. In accordance with established practice, when a commission of inquiry is appointed, the 
relevant matters before the various ILO supervisory bodies are referred to this 
Commission. 

10. The Officers, considering the complaint as receivable in accordance with article 26 of the 
ILO Constitution and without entering into the substance of the complaint, have agreed to 
refer the matter to the Governing Body. 

11. The Officers of the Governing Body recommend that the Governing Body: 

(a) request the Director-General to transmit the complaint to the Government 
and invite it to provide its observations on the complaint by 20 January 
2014; 

(b) defer the decision to establish a commission of inquiry to its 320th Session 
(March 2014). 

 

2 GB.319/INS/8. 
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