
 

 

 

 

 

  
 

 
1 Jeffrey Vogt, et. al., THE RIGHT TO STRIKE IN INTERNATIONAL LAW (Hart Publishers, 2020). 

https://www.ituc-csi.org/IMG/pdf/ituc_final_brief_on_the_right_to_strike.pdf
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2 Since 2012, for example, the Conference Committee on the Application of Standards (CAS) has been unable to reach 
conclusions on the exercise of the right to strike and therefore not been able to provide guidance to Member States in 
this regard. 
3 We do not here attempt to address the merits of the dispute of interpretation, but only to note that one exists, and that 
the ILO constitution obliges us to resort to the ICJ for an advisory opinion. 



 

 

 

 

 
4 Noting, in line with para 104 of the Office Background report that “The Court has even taken the view that “in situations 
in which political considerations are prominent it may be particularly necessary for an international organization to obtain 
an advisory opinion from the Court as to the legal principles applicable with respect to the matter under debate”.  

5 See para 14 of GB.343/INS/INF/5(Rev.1)  



 

 

 

 
6 See para 44 of the Office Background report and further comments with reference to this issue below.  



 

 

 

 

 
7 Id. 
8 See the ILO 1998 Declaration “… Whereas the ILO is the constitutionally mandated international organization and the 
competent body to set and deal with international labour standards, and enjoys universal support and acknowledgement 
in promoting fundamental rights at work as the expression of its constitutional principles; 9 Whereas it is urgent, in a 
situation of growing economic interdependence, to reaffirm the immutable nature of the fundamental principles and 
rights embodied in the Constitution of the Organization and to promote their universal application…’ 



 

 

 

 



 

 

 

 
9 ILO, Work plan on the strengthening of the supervisory system: Proposals on further steps to ensure legal certainty and 
information on other action points in the work plan, 16 Feb 2022 (GB344/INS/5), para 41. 
10 ILO, Compilation of decisions of the Committee on Freedom of Association (Geneva, 6th edition, 2018), para 754. 
11 Maina Kiai (Special Rapporteur on the Rights to Freedom of Peaceful Assembly and of Association), Report of the 
Special Rapporteur on the Rights to Freedom of Peaceful Assembly and of Association, para. 56, U.N. Doc. A/71/385 
(Sept. 14, 2016). 
12 See para 21 of GB.343/INS/INF/5(Rev.1)  



 

 

 

 

 

 
13 The Office Background report mentions in para 15 the “firm and uncompromising positions”.  



 

 

 

 

 
14 ILO, Draft minutes of the Institutional Section, 347th Session, Geneva, March 2023, paras 228-29. 
15 ILO, Article 37, Paragraph 2, of the Constitution and the Interpretation of International Labour Conventions, Governing 
Body, 256th Session, May 1993, GB256/2/2, paras 22-4. 
16 A 2009 GB paper in para 31-33 restates the 1993 paper. 



 

 

 

 

 
17 In addition to the legal and policy reasons to reject a protocol, the Employer proposal for standard setting on this issue 
in 2024 is both legally, technically and politically impossible. The procedures for placing an item on a standard setting 
track have not been followed, and it is inconceivable how the Office could possible prepare for such an exercise without 
recourse to the rules and normal consideration of the ILO in this regard.  

18 See https://www.ilo.org/gb/GBSessions/GB349bis/lang--en/index.htm 



 

 

 

 
19 ILO Governing Body, Minutes, 50th Session, Oct. 1930, pp. 656-57. 



 

 

 

 

 

 



 

 

 

 
20 See para 41 and 42 of the Qatar v UAE case (2018) and reference to …”(Application of the International Convention for 
the Suppression of the Financing of Terrorism and of the International Convention on the Elimination of All Forms of 
Racial Discrimination (Ukraine v. Russian Federation), Preliminary Objections, Judgment, I.C.J. Reports 2019 (II), p. 575, 
para. 24; Immunities and Criminal Proceedings (Equatorial Guinea v. France), Preliminary Objections, Judgment, I.C.J. 
Reports 2018 (I), pp. 308-309, para. 48 https://www.icj-cij.org/public/files/case-related/172/172-20210204-JUD-01-00-

EN.pdf. The ICJ’s practice and rulings must also be read in light of the specific agreement between the United Nations 
(UN) and the ILOregarding the ICJ’s jurisdiction.  
21 See also the 23 February 2015 Joint Statement of the Workers’ and Employers’ Groups  
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_351479.pdf  

https://www.icj-cij.org/public/files/case-related/172/172-20210204-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/172/172-20210204-JUD-01-00-EN.pdf
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22 See paras 117 – 127 of the 2012 General Survey of the ILO CEACR  https://www.ilo.org/wcmsp5/groups/public/---
ed_norm/---relconf/documents/meetingdocument/wcms_174846.pdf  
23 See para 117 of the 2012 General Survey 

https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_174846.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_174846.pdf
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24 See para 127 of the 2012 General Survey  
25 See para 128 of the 2012 General Survey regarding comments on decisions of the Court of Justice of the European 
Union (Viking, Laval, Ruffert and Luxembourg) on freedom of association rights and the effective recognition of collective 
bargaining.  
26 See para 119 of the 2012 General Survey  



 

 

 

 

 

 

 
27 https://africanlii.org/akn/aa-au/statement/resolution/achpr/2004/73/eng@2004-12-07/source.pdf  
28 https://corteidh.or.cr/docs/comunicados/cp_47_2021_eng.pdf  

https://africanlii.org/akn/aa-au/statement/resolution/achpr/2004/73/eng@2004-12-07/source.pdf
https://corteidh.or.cr/docs/comunicados/cp_47_2021_eng.pdf


 

 

 

 

 

 

 
29 See para 78 of the Qatar v UAE case and references to (Maritime Delimitation in the Indian Ocean (Somalia v. Kenya), 
Preliminary Objections, Judgment, I.C.J. Reports 2017, p. 29, para. 64) https://www.icj-cij.org/public/files/case-
related/172/172-20210204-JUD-01-00-EN.pdf  
30 See para 77 of the Qatar v UAE case including the following references (Ahmadou Sadio Diallo (Republic of Guinea v. 
Democratic Republic of the Congo), Compensation, Judgment, I.C.J. Reports 2012 (I), p. 331, para. 13; pp. 334-335, para. 

https://www.icj-cij.org/public/files/case-related/172/172-20210204-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/172/172-20210204-JUD-01-00-EN.pdf


 

 

 
24; p. 337, para. 33, and pp. 339-340, para. 40; Questions relating to the Obligation to Prosecute or Extradite (Belgium v. 
Senegal), Judgment, I.C.J. Reports 2012 (II), pp. 457-458, para. 101; Ahmadou Sadio Diallo (Republic of Guinea v. 
Democratic Republic of the Congo), Merits, Judgment, I.C.J. Reports 2010 (II), pp. 663-664, para. 66; Legal Consequences 
of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004 (I), p. 179, para. 
109, and pp. 192-193, para. 136) 

 


