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FOREWORD

Increasing attention is being paid worldwide to trafficking in human beings
and the effect this is having in the area of forced labour. In his 2001 Global
Report on Stopping Forced Labour, the ILO Director General observed that
trafficking in persons was a truly global problem; he called for more research
into the labour market conditions that create opportunities for such abuse, and
a consderation of ways to eliminate these.

In November 2001, the ILO Governing Body established the Specia
Action Programme to Combat Forced Labour (SAP-FL), as one of severd
measures taken to promote the 1998 Declaration on Fundamental Principles
and Rights at Work and itsfollow-up. The Declaration reaffirms the obligation
of al ILO member States to respect, promote and redlize the principles con-
cerning fundamental rights dealt with in core labour Conventions, including
the two Conventions on the elimination of al forms of forced and compulso-
ry labour. The Declaration and SAP-FL have alowed for a positive and pro-
motional approach to the realization of these standards by offering research,
technical assistance and advisory servicesto ILO member States and key part-
ners.

In its research since that time, SAP-FL has given much attention to what
we call the forced labour outcomes of trafficking and irregular migration. We
have launched research projects in origin and destination countries of traf-
ficked victims, examining the causes of such trafficking, the main geographi-
cal areas of origin, the recruitment mechanisms, and the trafficking routes. But
we have been equally concerned to analyse the demand factors in some key
destination countries. In which economic sectors are coercive conditions of
recruitment and employment to be found? What are the main forms of coer-
cion? Who tend to be the main victims of trafficking, for either labour or sex-
ual exploitation? What is being done about this, in either law or practice? What
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lessons of good practice can be learned from the experiences of individual
countries? And what more can be done by the ILO’s principa socia partners
to eradicate the scourge of modern forced labour and human trafficking?

These studies have been carried out, or are in the process of being carried
out, in anumber of developed aswell astransition countries including France,
Germany, Hungary, Japan, Turkey, the Russian Federation, Albania, Moldova,
Romania, Ukraine and Tgjikistan. In Germany, aresearch project was initiated
following a meeting of trade unions that took place in Geneva in February
2003. The research involved extensive interviews with government represen
tatives, socia partners, NGOs and victims. Throughout this period, there have
been close consultations between [L O and relevant ministries, in particular the
Federal Ministry for Family, Pensioners Women, and Y outh (BMFSFJ), which
is the main ministry concerned with this issue in Germany. Through the
BMFSFJ, the ILO has aso been requested to provide guidance on the concept
of forced labour to assist Germany and other ILO member States in the imple-
mentation of the Palermo Protocol to Prevent, Suppress and Punish Trafficking
in Human Beings, especially Women and Children, supplementing the UN
Convention against Transnational Organised Crime. This can only be done on
the basis of firm empirica evidence on the new forms of forced labour emerg-
ing as part of the “underside of globalisation” (ILO Report Stopping Forced
Labour, 2001).

By increasing knowledge and awareness of the forced labour outcomes of
trafficking and migration, the research programme is designed to prepare the
ground for integrated programmes against forced labour and trafficking in ori-
gin and destination countries alike, with activities addressing all phases of the
trafficking cycle. These integrated programmes seek to involve labour institu-
tions (including labour ministries, |abour inspection services, employment and
job placement agencies and labour justice organisations) in the measures of
prevention, victim identification, awareness-raising and law enforcement that
are required for successful action against traffickers and improved protection
of victims. Over the last year, the German Government has generously sup-
ported ILO pilot-initiatives in Romania on the monitoring of private recruit-
ment agencies through GTZ (Gesdllschaft fir Technische Zusammenarbeit).
GTZ isdso apartner in amulti-country project of the ILO against human traf -
ficking that recently received funding under the AGIS programme of the
European Commission.

The results of the draft report were first discussed at a national workshop

in November 2004, with members from the Federa Working Group on
Trafficking in Women and other stakeholders. This event was followed by a
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substantive review process that involved several ministries and independent
experts. The study was undertaken over a limited time period and with limit-

ed resources, as part of awider research project funded by the Government of

the Netherlands on the demand aspects of human trafficking. We publish this
first assessment study in the hopes that it will stimulate more in-depth investi-

gations in Germany and other European countries where irregular migrants are
at risk of forced labour exploitation. We aso hope that it can prepare the
ground for remedia action, involving labour ingtitutions and employers' and
workers' organizations in the action required to prevent and eradicate forced
[abour.

Roger Plant

Head, Special Action Programme
to Combat Forced Labour (SAP-FL)

International Labour Office, Geneva
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INTRODUCTION I

1.1 AIMS OF THE STUDY

Germany is an important destination country for migrant workers from al over
the world. They enter the country through clandestine channels or as asylum
seekers, seasond labour migrants, visitors or students. Although access to the
labour market is restricted, experts estimate that roughly one million migrants
are currently employed in Germany. Many of them work under sub-standard
conditions on the basis of mutually beneficid agreements made with their
employers. However, as this study ams to demonstrate, deception, thrests,
abuse, fraud and coercion are widely used to force migrant workersinto submis
sion and thusincrease profit margins. Thisis most often the case in those labour-
intensive economic sectorsthat are encountering ever more competition on glob-
a markets.

International Conventions call for equal treatment and the protection of
human rights of al migrant workers. The Palermo Protocol on the Suppression
and Prevention of Trafficking in Human Beings, especialy Women and Children
(henceforth Palermo Protocol) has now entered into force, supplementing the
UN Convention against Transnational Organised Crime. Asaresult, more atten-
tion is being paid to the mainly irregular migrants who put themselves at the
mercy of traffickers or smugglersin order to find employment abroad. While the
UN Convention and its Protocol s focus on the cross-border movement of people
and the involvement of organised crime in international migration, other instru-
ments, such as ILO Conventions, are primarily concerned with the subsequent
exploitation of these people. Taken together, however, these instruments define
the parameters within which organised crime in international migration and in
particular human trafficking can be eliminated.
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The implementation of these international standards into nationa laws
must be based on solid empirical analysis of the problem. While research on
trafficking for sexual exploitation has burgeoned in recent years, and the
understanding of the supply and demand factors in the global sex industry
improved, other forms of exploitation in the movement of people remain
under-researched. The present report, the first of its kind in Germany, ams to
fill this gap. It has three important objectives. First, by examining concrete
cases of forced labour, it sheds light on the coercive practices of recruitment
and employment that are being used to exercise control over migrant workers
in highly competitive environments. Second, it examines the links between
irregular migration, illegal employment and the vulnerability of migrant work-
ersto forced labour exploitation. Third, it considers current responses against
trafficking and forced labour, taking into account the roles of various institu-
tional actors.

1.2 FORCED LABOUR AND HUMAN TRAFFICKING:
DEFINITIONS AND APPROACHES

Throughout the 20th century, davery was regarded as a feature of ancient,
medieval or early capitalistic social formations; it was thought that it would
disappear automatically with the development of human rights policy and
demacracy. But at the beginning of the third millennium, aform of internation-
al davery dtill exists: human trafficking for the purpose of forced labour, sav-
ery and davery-like practices. Unlike slaves, forced labourers are not the prop-
erty of their masters. Forced labour today is often a short-term coercive and
exploitative relationship in which victims are highly dispensable due to the
surplus of other vulnerable workers (Bales, 2000; Arlacchi, 1999; Massey,
1998).

Human trafficking, forced labour and child labour are practices of the
global market economy that do not automatically disappear in the course of
socia and economic modernization. In the 2001 ILO Report * Stopping Forced
Labour’, human trafficking was referred to as the  underside of globalisation’.
The report showed that forced labour is a problem in both developing and
industrialised countries. This gross violation of workers' human rightsisfacil-
itated through increased international and internal migration and affects all
countries. Due to weak protective mechanisms, foreign migrant workers
become victims of unscrupulous employers who impose unlawful conditions
of work and pay by means of fraud, threat, coercion, debt bondage and vio-
lence.
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Asadtarting point, this analysis uses the broad definition of trafficking for
the purpose of labour exploitation proposed by the European Commission in
its Communication to the Council and the European Parliament on combating
trafficking in human beings and combating the sexual exploitation of children
and child pornography (European Commission, 2000). The Communication
refers to the Palermo Protocol, which defines exploitation as the ultimate pur-
pose of trafficking. While there is no agreed-upon definition of exploitation,
the Palermo Protocol considers forced labour to be a form of exploitation.
Forced labour is defined in the ILO Forced Labour Convention 1930 (No. 29)
as.

“al work or service which is exacted from any person under the menace
of any penalty and for which the said person has not offered himself voluntar-
ily” (Art. 2.1).

A conceptual distinction must be made between human trafficking, human
smuggling and voluntary migration. It is generally understood that people who
choose to migrate internally or across borders and are able to work free of
exploitation are migrants. If the migration involves coercion or deception with
the purpose of exploitation, it is caled trafficking. Human smugglers operate
where people who want to migrate cannot find the legal meansto do so, either
because such means do not exist or the smuggled people are not aware of
them. People who are smuggled across a border and enjoy freedom upon
arrival are considered to be party to a ‘voluntary’ agreement. A ‘voluntary’
agreement, however, may be the result of deception, or may involve an indi-
vidual or family going into debt to pay for the trip, which in turn puts them at
the mercy of the lender. This may result in physical confinement until the debt
has been cleared off. It may also, directly or indirectly, result in forced labour.
In these cases, theinitia ‘voluntary’ agreement becomes a form of trafficking
(ILO, 2003hb: 2).

Combined with the Palermo Protocol’s definition of trafficking in human
beings, the following definition will be applied in this study: trafficking into
forced labour implies the recruitment, transportation, receipt or harbouring of
personsinto employment relationships that the person does not enter voluntar -
ily or cannot leave due to menace and coercion. The consent that a migrant
grants an intermediary or employer isirrelevant as long as the latter uses any
of the following means: any form of coercion, abduction, fraud, deception,
threats or abuse of power or a position of vulnerability, giving or receiving of
payments or benefits to achieve consent of a person.
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Trafficking has occupied a prominent place in the public spotlight in recent
years. Definitions of trafficking are evolving and becoming more comprehen
sve. Whilethe ILO definition of forced labour can help to clarify the concept of
trafficking, research on contemporary forms of trafficking and the dimensions of
forced labour is till in itsinfancy. This study aims to contribute to the existing
knowledge by investigating these abusive practicesin the German context.

1.3 RESEARCH METHODS AND SAMPLE

Due to theillicit nature of the subject, this study uses a combination of qualita-
tive research methods to produce an initial account of forced labour in Germany.
The main research methods employed were literature review, expert interviews
and first-hand interviews with witnesses and victims of forced labour. In addi-
tion, statistical information published by public authorities was used. This study
is by no means a comprehensive assessment of forced labour in Germany, but
rather an attempt to Situate the problem in the wider context of migration and
illegal employment. Since the study was conceptuaised as a preliminary brief
assessment of the situation, no attempts were made to quantify the results. The
interview sample is small and has not been collected randomly; therefore, the
results are not representative. Theinterviews were carried out between April and
September 2003.

Literaturereview: Theavailableinformation onillega employment of for-
eign migrant workers was collected and examined. Reports and statements of
public authorities (courts, police, labour inspectors and others) provided infor-
mation on the situation of illegal and irregular migrant workers in the German
labour market as well asthe generd trend toward illegal employment. The ‘grey
literature’ - reports from NGOs and trade unions, as well as scientific studies -
offered a number of first-hand accounts of irregular migrant workers and con-
tributed considerably to the understanding of how irregular migrant workers
make sense of their Situation.

Expert interviews In order to assess the available information and to col-
lect new data, expertsin the field were contacted. If theinitia telephone call sug-
gested that the respondents were knowledgeabl e on the subject, they were select-
ed for an expert interview. The expert interviews began with a generd discus-
sion of the context of research (entry-phase). Subsequently, interview partners
were invited to talk about the most blatant cases of foreign migrant worker
exploitation they were aware of. The interviewees were also asked about their
genera expertise in the area of forced labour and what measures they consider
the most effective in countering it.
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Interviews with witnesses and victims of forced labour: The third
information source was victims and witnesses of forced labour. Victims and
witnesses were asked about their own experiences. If they spoke openly, the
interviewer asked for further details. Of the 42 casesreported, seven are based
on in-depth interviews with victims.

Interview technique: Almost al in-depth interviews with experts, vic-
tims and witnesses were tape-recorded. Two respondents did not agree to be
recorded and in these cases, notes were taken. All interviews were conducted
as ‘problem-centred’ interviews (Witzel, 1985). Some topics were raised
which the interviewees had not addressed themselves. Using this technique,
the narrative principle dominated, with the result that the accounts reveal how
interviewees structure their socia reality (Lamnek, 1993: 75, Silverman, 1993:
100). For the purpose of this study, the analysis focussed on factua accounts
of forced labour, the structural framework in which it took place, the actors
involved and how the interviewee understood the situation.

1.4 STRUCTURE AND LIMITATIONS OF THE STUDY

Giventhesmall sample, it isdifficult to assessthe Situation in quantitative terms.
Mogt of the cases in this study reflect the complexity of modern forced labour;
interpretations by experts and victims varied. Some situations that observers
caled forced labour turned out to be ‘merely’ substandard work. On the other
hand, those who adhered to the historical, relativist or current judicia definitions
of forced labour did not characterise situations of forced labour as such.

In the short period of research, it was often difficult to gain access to vic-
tims and witnesses of forced labour. Undocumented migrant workers are reluc-
tant to cooperate. First-hand information is difficult to obtain from the victims
themselves. In generd, it is only possible to gain access to victims of forced
labour once the situation of forced labour has ended. Due to their irregular sta-
tus, victims are treated as criminals by public authorities. After their release, they
have no incentive to cooperate with an agency. They are suspicious and prefer
not to talk about the conditions of their stay and employment in Germany.

Given the sengitivity of the subject and the methodologica shortcomings,
the data presented here cannot be considered to be representative. The objective
wasto explorethe full range of manifestations of forced labour in Germany. The
anaysisis based on acompilation of cases. Although the reliability and vaidity
of information on these cases vary greetly, they do serve to generate a first
assessment of forced labour among migrant workersin Germany.
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Thisreport begins by explaining the legal and political context in Germany,
thereby highlighting recent developments in combating and preventing human
trafficking. Chapter 3 presents evidence for the existence of forced labour prac-
tices across various economic sectors that mainly affect irregular migrant work-
ers. Chapter 4 analyses the research findings in the context of irregular migra:
tion and illegal employment. In Chapter 5, questions of law enforcement and its
relationship with effective mechanisms for victim protection are discussed. The
study concludes with some foreword-looking remarks concerning the imple-
mentation of legidation to combat human trafficking.



LEGAL PROVISIONS AGAINST I I
HUMAN TRAFFICKING AND FORCED LABOUR

2.1 HISTORICAL AND POLITICAL BACKGROUND

Germany has a unique history of labour and immigration policy. It is an
advanced industrialised country with a strong welfare state where the legida
tive branch provides the legal framework for immigration and industria rela
tions. For a short period in early 2000, all political parties in Germany were
endorsing amoreliberal immigration policy: This changed after September 11,
2001 (Unabhangige Kommission Zuwanderung 2001). In October 2004, the
“Expert Council on Immigration and Integration” presented a series of cau-
tiously-worded recommendations for a liberalised immigration regime
(Sachversténdigenrat Zuwanderung und Integration 2004). The council had
been appointed by the Federal Minister of the Interior and included high-rank-
ing politicians, socia partners and academics with diverse political back-
grounds. Nonetheless, the conclusions reached by the council did not gain
political acceptance. All leading political parties - with the exception of the
Green Party - rejected the recommendations.

A considerable share of the German electorate is worried about issues of
security and crime associated with immigration (Thranhardt 2001; Meer-
Braun 2002) but immigration policies are becoming more pragmatic (Cyrus
and Voge 2003). Today, an estimated 30 percent of the population residing in
Germany is born abroad or to immigrants who entered Germany after 1945
(Bade and Miinz 2002: 11). Thus, the debates on illegal migration, trafficking
and smuggling in human beings take place in a setting characterized by high
defacto immigration and at the same time, strong anti-immigration sentiment.
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Since the end of the ‘ guest worker programme’ in the early 1970s, al governt
ments have believed that the prevention of unwanted immigration is necessary
to protect German labour markets and to make possible the integration of
immigrants.

While theright of political refugeesto asylum is still acknowledged, asy-
lum hearings are only opened after illega entry. Asylum applications are
reviewed thoroughly and, due to the narrowness of the legidation; only about
three percent are accepted (Marshall, 2000). However, rejected asylum seek-
ers do not necessarily leave. The German law prohibits the expulsion of peo-
ple with a founded fear of persecution in the country of origin; this applies
mostly to people from areas of war who constitute aminority of illegal labour
migrants. Tolerated resident foreigners contribute to a stock of foreign citizens
who then participate in the shadow economy.

Judicid provisions to prevent illega entry, stay and employment are
closaly interrelated and prevent foreign workers without required residence
and work authorisation from being legally employed (Vogel, 2001). When they
are discovered, illegal migrant workers are deported. The German government
argues that firm legidation to combat illicit and illegal economic activities,
illegal immigration and trafficking in personsis necessary to prevent the abuse
of the social welfare system and to improve the integration of legal immigrant
residents (Bundesministerium des Innern, 2001).

Investigating irregular migration and human trafficking in the context of
forced labour poses terminological and conceptual challenges as the term
“forced labour’ (Zwangsarbeit) in Germany is generally associated with Nazi
practices during World War 11. More than seven million foreign workers were
recruited by forcein the occupied countries and forced into slavery in German
industries (Herbert, 1986: 120-178). The recent debate over compensation of
forced workers from the Nazi era has meant that the term is commonly under-
stood within this rather narrow frame of reference. It is rarely applied to the
exploitative employment of foreign migrant workers in contemporary
Germany. There are two basic positions on this terminological ambiguity:

(1) Many commentators hesitate to use the term forced labour for any
contemprary situation. Some believe that the harm the Nazi regime
did to forcedworkers during Second World War prohibits the use of
this term for contemporary situtions. Others argue that the use of the
term *forced labour’ is not appropriate in the contemporary German
context given the situation in many developing countries. The use of
the term ‘forced labour’ is seen to downplay bonded labour, child
labour or davery as it exits elsewhere. The situation is further com-
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plicated by the fact that no national judicial definition exists German
law does not identify ‘forced labour’ or ‘davery’ ascrimes. Themain
characteristics of forced labour addressed in the ILO defination are
covered in various other provisions related to ‘illegal employment’
but do not constitute a separate provision for the crime of ‘forced
labour’.

(2) On the other hand, as with ‘trafficking’, the term ‘forced labour’ is
frequently used in trade union statements, media reports and every-
day communication. In these contexts, ‘forced labour’ refers to any
employment perceived to be unfair and exploitative. Sometimes the
term ‘dave work’ is even used for employment that involves dis-
crimination in the work place. Trade unions frequently designate any
employment with substandard conditions of work and pay as forced
labour or dave work. For example, the agricultural union states that
the contemporary employment of foreign seasonal workers belongs
to the ‘times of davery’ (IG BAU, and NGG, 2001) and the hotel and
food processing union recently publicised 3 500 cases of ‘wage dav-
ery’ (NGG, press release from 13 November 2003).

2.2 INTERNATIONAL STANDARDS
AND THE GERMAN LEGAL FRAMEWORK

In the absence of legal provisions on forced labour in Germany, a review of
international standards and their application in German law isinstrumental. As
this report was being written, the German legidature was revising existing
laws on human trafficking and illegal employment, which should pave the way
for more coherent action against trafficking and exploitation of migrant work-
ers.

Forced labour is proscribed as a violation of fundamental human rightsin
international law. There is considerable overlap and convergence between
international labour law, contained in ILO Conventions, and international
human rights law. The UN Convention on Migrant Workers: is the most com-
prehensive international standard dealing with migrant workers. The
Convention does not break new ground, but rather brings together rights pro-
tection mechanisms - including for irregular workers - which have aready
been accepted by states in the International Covenant on Civil and Political
Rights, ILO Conventions and other human rights treaties. Examples include

1 The United Nations Convention on the Protection of the Rights of All Migrant Workers and their
Families, 1990.
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the prohibition on forced labour, and of cruel or inhuman treatment of ‘all’
migrant workers, irrespective of immigration status. It creates an additional
form of protection by making it unlawful for anyone other than a public offi-
cial to confiscate or destroy identity documents.

The UN Convention has yet to be ratified by Germany or other EU mem-
ber states. Germany has, however, ratified ILO Migration for Employment
Convention (Revised), 1949 (No. 97) as well as the eight core Conventions of
the ILO. These Conventions, which impose legal duties on ratifying countries,
were reaffirmed and given universal application in 1998 through the ILO
Declaration on Fundamental Principles and Rights at Work. The Declaration
commits all members - even if they have not ratified the specific Conventions
- to eliminate al forms of forced labour. The Forced Labour Convention (No.
29) requires governments to ‘ suppress the use of forced labour in all itsforms'.

While all forced labour involves poor working conditions, not all situa
tions of unsatisfactory working conditions constitute forced labour. In the def -
inition cited above, the term ‘penalty’ covers not only penal sanctions but also
the loss of rights and privileges. Drawing on their lengthy experience, the ILO
supervisory bodies have identified severa component elements, which -
together or individually - can indicate a situation of forced labour:2

»  Threats of violence or actua physical harm to the worker;

*  Redtriction of movement and confinement to the workplace or to a

limitedares;

*  Debt bondage;

*  Withholding of wages or excessive wage reductions that violate pre-
viously made agreements;

* Retention of passports and identity documents, so that the worker
cannot leave, or prove hig’her identity and status;

*  Threat of denunciation to the authorities, where the worker isin an

irregular immigration situation, with the intention of forcing the per-
son into involuntarily work or service.

Each of these acts, if committed intentionally or knowingly by an employ-
er, should be a crimina offence under national law, and its various combina
tions may amount to forced labour.

The point of departure for the current debate on forced labour in Germany
is the Palermo Protocol, which made trafficking in persons an international

2 See ILO (2005): Human Trafficking and Forced Labour Exploitation: Guidance for Legidation and
Law Enforcement, Geneva
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criminal offence. This new law reflects an international commitment to curb
transnational organised crime. The Protocol was drafted to meet the need for a
universal legal instrument that addressed all aspects of trafficking, whether for
sexual or labour exploitation. The offence has three core e ements. movement
of a person, with deception or coercion, into a situation of exploitation. The
Protocol’ s objectives are to prevent trafficking, punish traffickers, and protect
victims, ‘including protecting their internationally recognised human rights'.

Although no ILO Convention deals exclusively with trafficking, the ele-
ments that constitute or facilitate exploitative employment are well covered by
existing ILO labour standards. In addition, the inclusion of trafficking for
forced labour in the Protocol’s definition of exploitation brings it within the
existing obligations of States Parties under ILO labour standards. The Protocol
also identifies the steps that must be taken by states to assist and protect vic-
tims, and identifies possibilities for assistance ‘in appropriate cases , including
the provision of housing, medical assistance, the possibility of compensation,
and immigration measures to alow the individua to remain in the country
either temporarily or permanently (Arts. 6 and 7).

Core elements of the Protocol have now been incorporated in European
law. According to the Council Framework Decison of 19 July 2002, all
European Union member states are to amend their domestic laws to criminal-
ize trafficking in human beings, as defined in the Protocol, and to ensure that
the offence is punishable by ‘effective, proportionate and dissuasive crimina
sanctions’, in the case of both individuals and corporationss

The German legidlature responded to the development of new internation-
a standards regarding human trafficking by revising its existing legidation in
2004. The revision was based on the previous Art. 180b and 181 of the Pena
Code which made trafficking for the purpose of sexual exploitation a crimina
offence. No substantial adaptations have been introduced in the Labour and
Socia Codes or the Residence Act. However, the reform of the Penal Code
introduced a new crimina offence: trafficking for the purpose of labour
exploitation. Offenders can be punished with a prison sentence of between six
months and ten years. The law aso covers a range of aggravating circum-
stances regarding trafficking for both sexual and labour exploitation. In the
case of trafficking for labour exploitation, everybody “who gets another per-
son - by making use of a predicament or state of helplessness that is linked to
the stay in aforeign country - into davery, serfdom or debt bondage or getsthe
person to take up or proceed with an employment with him or a third person

3 Council Framework Decision on combating trafficking in human beings (2002/629/JHA).
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that is in obvious discrepancy to the working conditions of a person that con
ducts the same or a similar employment [...] will be punished with a sentence
of six months to ten years’ (8233).

With this far-reaching reform of the Penal Code, the German legidature
paved the way for the ratification of the UN Convention against Transnational
Organized Crime and the Palermo Protocol against human trafficking.
However, the legal reform did not include the introduction of a national refer-
ral mechanism for trafficked victims. Also, the responsibility for the protection
of victims remains at the regional level and so far has not received further
funding. It remains to be seen how the judiciary and law enforcement author-
itieswill interpret the new provision.

With respect to trafficking for labour exploitation, severa other legal and
administrative provisions are relevant:

Illegal immigration: The German registration law requiresthat every for-
eign citizen who stays in Germany for more than two weeks register with the
registration office (Bundesministerium des Innern, 2000). According to sec-
tion 92 of the foreigners’ law (section 95 of the new residence act), immigrants
who enter or stay illegaly are committing a crimina offence. To facilitate an
unauthorised entry or stay of foreign nationals is a'so a crimina offence. For
the purpose of this report, ‘smuggling in human beings' refers to the unspeci-
fied German judicial provision in sections 92a and b of the foreigners' law,
which defines the support of illegal entry and stay of an unauthorised immi-
grant as acrimina offence.

Illegal Employment: At the time that this research took place, German
law contained no definition for ‘illegal employment’ (Marschall, 2003: 9;
Bundesregierung, 2003). Illegal employment referred to any income-generat-
ing activity that violated legal requirements. the employment of foreign work-
erswithout the required work permit and theillicit, undeclared employment of
native workers. It aso covered tax evasion, evasion of socia and unemploy-
ment payments and illegitimate receipt of socia or unemployment benefits
(Marschall, 2003: 12). It could further refer to job placement or recruitment of
foreign workers from abroad without the required license and the discrimina
tory employment of foreign workers. In the interviews with experts from
NGOs or law enforcement agencies and the case studies presented in this
study, this former broad concept of illegal employment is till being used.
After completion of the empirical investigation, anew Illegal Employment Act
came into effect on 1 August 2004. The Act provides definitions for illegal
employment and stipulates punishment accordingly. The main responsibility
for combating illegal employment lies now with the Ministry of Finance. Asa
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genera rule, the Act invests authorities with greater powers to control illegal
employment and establishes more severe sanctions against people who employ
illegal employees and theillegal employees themselves.

Organised crime: The support of illegd entry is considered a form of
organised crime. In Germany, no lega definition of organised crime is avail-
able. In 1986, prosecutors and relevant ministries agreed on a definition for
internal use (Kilchling, 2002: 86 footnote 13). The definition currently in use
is:

“Organised crime is the planned commission of criminal offences deter-
mined by the pursuit of profit and power which, individually or as a whole,
are of considerable importance and involve more than two persons, each
with his/her own assigned tasks, who collaborate for a prolonged or definite
period of time (a) by using commercial or business-like structures; (b) by
using force or other means of intimidation or (c) by exerting influence on
politics, the media, public administration, judicial authorities or the business
sector. This definition does not cover terrorist offences”
(Bundeskriminalamt Wiesbaden in cooperation with the State Criminal
Police Offices, 2002: 29).

Finally, the following provisions may be relevant to forced labour in the
more general sense: abandonment (section 221, Penal Code), mandaughter
through culpable negligence (8222, Penal Code), bodily injury (8 223 Pena
Code), dangerous bodily injury (8 224 Penal Code), serious bodily injury (8
226 Pena Code), bodily injury with subsequent death (8227, Penal Code),
wrongful deprivation of personal liberty (8§ 239 Penal Code), coercion (§ 240
Pena Code), threatening (8 241 Pena Code), robbery (8 249 ff Pena Code),
fraud (8 263 Penal Code) or wage usury (8 138 Civil Code; § 291 Penal Code).
The punishment of these offences requires personal witness testimony of vic-
timsin court hearings.

13






FORCED LABOUR CASES I I I
ACROSS ECONOMIC SECTORS

3.1 FORCED LABOUR IN THE INFORMAL ECONOMY:
REVIEW OF EXISTING LITERATURE

Imposing forced labour is an illega act. Because it occurs mainly within the
informal economy, thisis alogical starting point for the collection of empiri-
cal datatowards an analysis of forced labour. Recent estimates state that pro-
ductive activity in the German informal economy congtitutes roughly 16 per-
cent of the Gross National Product (Schneider and Enste, 2000). In spite of the
increasing economic relevance of the informal economy, an intensive academ:
ic discussion and investigation of it have only recently begun. While studies
conducted by economists (Schneider and Enste, 2000) or socia scientists
(Lamnek et.al, 2000) treat the informal economy as a phenomenon of increas:
ing importance in advanced societies, they do not necessarily link it to immi-
gration.

At present, the absorption of foreign migrant workers into the German
informal labour market is treated marginally in research on the informal econ-
omy and is considered less relevant than the employment of residents working
off the tax role (Bundesministerium fir Bildung und Forschung, 2000). A
director of the Ministry of Labour and Socia Affairs stated that:

“The employment of foreigners in an irregular situation is just one feature of

the overall issue of illegal employment. While other forms of illegal employ-

ment (such as illegal hiring out of workers, benefit fraud and moonlighting)

are more extensive, the political debate often centres on the irregular

employment of foreigners, especially citizens of non-EU/EEA countries who
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take up employment in Germany despite regulations on residence and work
permits” (Irlenkduser, 2000: 151).

Illegal employment of foreign migrant workers is not perceived to be a
central feature of the informal economy: “It is not illegal immigration, but
rather the available employment opportunitiesin the informal economy that is
the real problem” (1ZA, 1999: 3; also IZA, 2002). Schneider (2003: 12) esti-
mated that 87 % of workers working in the shadow economy are native work-
ers. Most research does not address foreign workers or suggests that the par-
ticipation rate of illegally employed foreign workersis low, while noting that
the concentration in some industries (construction, agriculture, catering or
domestic services) is higher (Schneider and Enste, 2000).

More information on illegal employment of foreign migrant workers can
be found in research on illegal immigration although labour market issues are
not treated centrally (Eichenhofer, 1999; Schonwalder et. a., 2004; Cyrus
20044Q). As arule, the majority of studies discuss illegal immigration either
with a focus on (domestic) security issues (Bundesnachrichtendienst, 2000;
Heckmann and Wunderlich, 2001; Lehngut, 1998; Welte, 2002), the human
rights situation of refugees (Erzbischofliches Ordinariat, 1997; Freudenberg
Stiftung, 2000) or as ageneral indicator of failed immigration and labour mar-
ket policies (Blaschke, 1998). Only explorative research deals with the illega
or irregular labour market of migrant workers (Lederer and Nickel, 1997).
Further research focuses on the ingtitutional and judicial framework (von
Seggern, 1997), the consequences for the national economy (Jahn, 1999;
Nienhiser, 1999), for the receiving society (Blaschke, 1998) or for the immi-
grants (Cyrus, 2003a; Cyrus and Vogel, 2002b).

The hitherto most important qualitative-empirical investigations (Alt,
1999 and 2003) show that the involvement of illegal immigrants in the labour
market encompasses awide range of situations, from ‘gainful participation’ to
“harsh exploitation’. This broad spectrum is confirmed in al available studies
of illegal and irregular immigrants on the German labour market (Blahusch,
1992; Lederer and Nickel, 1997; Wilpert, 1998; Cyrus, and Vogel, 2002b) as
well as in additiona information from public authorities involved in labour
inspection  (Bundesregierung, 2000), trade unions (Deutscher
Gewerkschaftsbund Bundesvorstand - Referat Migration, 1996), welfare and
immigrant organizations and churches (Erzbischoéfliches Ordinariat, 1999).

Research shows that the mgority of those illegaly employed workers
who are satisfied with the situation are embedded in a socia network charac-
terised by relative stable and mutually profitable relations. But it islikely that
conditions are being imposed that the worker would not have agreed to in
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advance (Alscher et a., 2001; Alt, 1999 and 2003; Anderson, 2003). “The
closer one comes to the bottom of the informal hierarchy, the more exploita-
tion and poverty one encounters - most affected istheillegal immigrant in the
country of destination who has no language competence and does not know his
rights.” (Alt, 2003: 367).

The following compilation of cases indicates that forced labour is not
restricted to theillega employment of foreign migrant workers. Migrant work-
ers who have legal employment are also subject to a high degree of vulnera:
bility and lega exclusion. Violations of minimum wage requirements, work-
ing time regulations and other statutory provisions are frequently reported
even within the legal programmes for the temporary employment of contract
and seasona workers (1G BAU, 2001; Faist, 1995; Faist u.a, 1999; Treichler,
1999). Legal programmes for the temporary employment of foreign migrant
workers are frequently used as a legal fagade to hide the imposition of
unfavourable conditions of work and pay. It is revealing that both the trade
union officials and seasona contract workers interviewed emphasised that the
few enterprises that comply with the law have serious problems competing.

Researchers who reported cases of serious labour exploitation stressed
that they do not consider these to be cases of forced labour. Jorg Alt, for exam:
ple, does not use the term forced labour for the cases of harsh exploitation he
encountered (personal communication). Similarly, the empirical studies on
illega immigrants in Berlin (Jordan u.a, 1997; Wilpert, 1998), Munich
(Anderson, 2003; Alt, 2003) or Frankfurt/Main (Bode and Wache, 2000;
Shinozaki, 2003) are not described as forced labour athough many situations
would most likely fall under the ILO definition of Convention No. 29.

3.2 A SECTOR-BASED ANALYSIS OF FORCED LABOUR

Sex industry

The first and most frequently mentioned arena of forced labour is the sex and
entertainment industry. This sector is well researched and a number of public
reports and critical studies describe the situation (Howe, 1998; Mentz, 2001,
Niesner and Jones-Pauly, 2001; Niesner, 1997; Heine-Wiedenmann, 1992). It
isgenerally acknowledged that sex workers are especially vulnerable to forced
labour or service dueto their personalised relationships with pimps and clients
and the isolated nature of the business. This has been exacerbated by a recent
trend to use private flats or hotels rather than brothels in response to increased
monitoring by law enforcement authorities. The following presentation of
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forced labour cases cannot give a comprehensive account of trafficking into
sexua exploitation but attempts to illustrate various forms of coercion in the
sex and entertainment industry.

Case 1

A case that was presented in many public reports is that of women from
Nigeriaand Ghana who were trafficked in a highly organised way by an inter-
national gang. The women were recruited with the promise of legal work.
They paid their traffickers € 40-50,000 to arrange visas and flights. The vic
tims were first accommodated in the Netherlands and had to pay an addition
a € 400-500 for the temporary use of ID cards belonging to other African
women legally residing in the EU. With these documents, the women applied
for residence permits in Germany, initially for three months and then for five
years. Instead of the promised jobs, the women had to work in German broth-
elsto pay off their debts. Those who refused were forced physically. The per-
petrators had arefined system of coercion: in their countries of origin, thevic-
tims had to take a ‘voodoo’ oath, agreeing that any violation of the code of
conduct would result in punishment of their family members. This oath had
traumatic consequences for the victims (General staatsanwal tschaft Diisseldorf
and Landeskriminalamt Nordrhein-Westfalen, 2001: 57).

CasE 2

This case involving a prominent politician drew much public interest. He was
shown to have ordered progtitutes for sex parties and consumed drugs in lux-
ury hotel suites. Some of them were supposedly trafficked from Ukraine. In
the trial, three defendants were accused of instigating the illegal immigration
of women from Poland and Ukraine. The victims had been promised jobs as
seasond or domestic workers and had had to pay € 3,000 for their illegal trans-
port across the Polish-German border by bus or taxi. Some women had swum
across the River Oder. In Germany, the women were provided with false doc-
umentation and forced to pay off their debts with sexual services in hotels or
brothels. Of the € 75 that the customer was charged, the women received € 25.
Those who refused to work off the smuggling fees were threatened with death.
At least one woman was raped in an attempt to make her comply (Der
Tagesspiegel, 19 November 2003).

Case 3

This extreme case involved sadism. Two close friends from an Eastern
European country were recruited in their country of origin with the promise of
restaurant jobs in Germany. In Berlin, they were both raped repeatedly and
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forced to serve sadistic clients. In advertisements in daily papers, the victims
were offered as ‘ daves without borders'. The women were locked up in aflat
and kept under permanent surveillance. While one woman met with a sadistic
client in ahotel, the other was held back as a hostage. The perpetrators threat-
ened to kill the hostage if the other woman did not return or informed the
police. In this case the victims could not hope that a client would offer support
because they too were crimina offenders. The women feared that they would
be killed sooner or later. One of the victims managed to get rid of her guard
while on the way to a client and was able to inform the police who then
released the second victim (interview with Ban Ying, Berlin).

Case 4

A man promised two Bulgarian women legal jobsin Germany. The women, 21
and 23 years old, were invited to accompany the man to a wedding in
Germany. The employment was to be arranged afterwards. The two women
trusted the man. The entry into Germany by car was no problem: the alleged
attendance of awedding was accepted by border patrol as reasonable grounds
for atourist entry and stay. At the border the man showed the required amount
of money for the three tourists. But instead of going to a wedding party, the
women were forced into progtitution. Their passports were taken away. The
victims were separated and handed over to families who locked them up in
flats with the intention of selling them to clients. The women refused and were
beaten. After two weeks both victims managed to escape before thefirst clients
arrived. One woman jumped out of awindow in the first floor while her friend
secretly took the key of the locked door and disappeared. They reported to the
police and were sent to a counsealling centre. As likely witnesses in a traffick-
ing investigation, both women received shelter and the opportunity to remain
in Germany for the duration of the investigation and court trial. Both women
preferred to return home to Bulgaria but agreed to come back for the trial to
serve as witnesses (interview with Agisra, Cologne).

Case 5

A young Romanian woman was offered a job as a waitress and dancer in a
club. She was recruited by a Romanian citizen who had been commissioned
by a 50 year-old German who was looking for an attractive escort for his reg-
ular visits to swinger sex clubs. The woman entered visa-free. The customer
covered the feesfor the agent and transport and told the young woman she had
to stay with him and have paid sexua intercourse. The woman reluctantly
agreed. The customer aso paid her to have pornographic pictures taken and to
accompany him to swinger clubs. The man was annoyed that the women was
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reluctant; he was convinced that there was nothing wrong with having invited
her under false pretences and expecting sexua services. Every three months,
he brings in a new ‘visgitor’. Such arrangements seem common in the swinger
scene (interview with retired social worker, Berlin; also Rigemer, 1997).

Most casesinvolve relatively little violence and organisational sophistica
tion. Counselling centres report that the recruitment of forced sex workersis
mainly organised by small groups of three to five persons. In eight of every ten
cases, women are recruited by acquaintances, neighbours and in some cases
even relatives. This contributes to the dependency and intimidation of victims;
the perpetrators know the victim’s place of residence and family and threaten
to take revenge on them if she reports to the police (interview with Agisra,
Cologne). While cases of abduction, accommodation in jail-like situations and
the use of violence gain much more public attention than the less sensational
cases, law enforcement and counselling centres report that the locking up of
women is the exception, not the rule.

One counsdlling centre explained that “There are two categories of
women from CEE countries who come to counselling centres. The first cate-
gory consists of women who enter voluntarily to work in the sex industry. The
other is of women forced into sex work. Nearly all women from this category
are approached in their countries of origin and promised legal employment as
a nanny or waitress. After crossing the border, the women find out the truth.
Most submit because they cannot afford or do not want to return with empty
pockets or they are forced to stay. The mgjority are already in debt when they
enter Germany. Earning money through prostitution represents their only
opportunity to pay off the debts for documentation and transport. WWomen often
mention that once they have paid off their debts, they are able to work inde-
pendently and for their own pocket” (Osiecki, 2001: 80).

A socia worker estimated that roughly 90 percent of all trafficked women
have access to a telephone, can leave their accommodation to shop on their
own and have some socia contact with others. The coercion is subtle and
works on a psychological level. Perpetratorstell their victims that they will not
get any support from public authorities, rather that they will be punished and
expelled. Most victims are aready wary of public authorities due to experi-
ences in their home countries. This can be reinforced when the perpetrators
hire men in police uniforms to threaten or abuse their victims (interview with
LKA, Berlin).

In serious cases of forced labour, the victim’s passport is removed and she
fears that she or her relatives will be killed. She may also be concerned that
her engagement in prostitution will be reported to her family and neighbours
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back home and that she will be expelled from the local community or, in the
case of women from Islamic countries, be killed. The victimsfeel at the mercy
of their perpetrators, they have little contact to trustworthy parties. According
to one counsellor, many victims reach the conclusion that: “They beat me, and
they hand over only 30 per cent of the income. But that is better than nothing.
If I go, I have no chance of returning to Germany” (interview with Agisra,
Cologne).

While most victims seem to be recruited by friends or relatives, hiring
agencies aso play a role. Marriage agencies, for example, advertise women
from all over the world on the Internet. The agencies sometimes offer a ‘test
run’ with the women. Socia workers complain that some men use the service
to ‘order’ women with the prospect of marriage and then send her back after
the ‘test’ period. In another variant of trafficking for marriage, the man mar-
ries the woman and expects her to accept every demand he makes. The woman
knowsthat if she refuses, the marriage will be dissolved and she will be forced
to leave the country. A recent reform of the legidation means that women can
now claim independent entitlement to stay after one year. Until that point, she
isrequired to leave the country in the event of divorce. The problem isthat vic-
tims may not be aware that they can report to the police after one year without
fear of deportation (Agisrae.V. et a., 2003).

Domestic service

Trafficking for servile marriages or for the purpose of sexual exploitation often
overlaps with trafficking for domestic service. Like sex work, domestic work
tends to be isolated and unregulated by labour law and the relationship
between worker and employer is highly personalised (Anderson O Connell
Davidson, 2003). Recruitment is often organised through family networks,
informal contacts or through au pair and other agencies.

While an estimated four million households in Germany use domestic
helpers, most for a few hours a week, only 39,800 domestic workers are reg-
istered with the socia insurance ingtitutions (Schupp, 2002). Most domestic
workers are unregistered and employed on the basis of part-time occupation
for severa customers. Many domestic workers are foreign migrants who con-
sider themsealves self-employed (Heubach, 2002). All counselling centres con-
tacted for the purpose of this study reported that extreme exploitation is the
exception and not the rule in domestic service.

Domestic helpers who live in the house of the employer (“live-ins’) are
particularly vulnerable to labour exploitation. It iswell documented that the au
pair arrangement is often presented as an opportunity for cultural exchange but
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isin fact alega facade for the employment of cheap foreign nannies (Hess and
Lenz, 2001). Thesituation in the labour market for live-in domestic workers has
deteriorated recently with the liberalisation of licensing regulations.
Counselling centres complain that the recent admission of commercial agencies
for au pair placements has resulted in increased fraud, menace and violence
(interview with In Via, Berlin). The following compilation of casesillustrates a
range of highly exploitative situations:

CAsE 6

A young woman from Morocco had dreamed of pursuing education abroad and,

against her brother’s will, spent her inheritance of roughly € 3'000 to emigrate
to Germany. Another Moroccan woman who was married to a German citizen
agreed, in exchange for payment, to assist with the immigration and education
arrangements in Germany. The entry was made possible with fa se documents.

In Germany, no education was provided. I nstead, the young woman had to work
in a family household. When she complained, the host reminded her of her

irregular immigration status. “You are here illegdly. If you want to do some-

thing different, | will go to the police and you will be deported”. This situation
lasted for two years. Then the host tried to force the victim into sex work and
brought some clients to the flat. The woman refused and the host informed the
police. She was arrested and placed in a detention centre. There, she met a
social worker who redlised that the young woman would risk degth if she
returned to her Ilamic country. Not only had she left Morocco against her fam+

ily’ s will, the host in Germany had informed the family that the victim was a
prostitute. A court hearing was held. The circumstances were accepted as
grounds to waive deportation and the young woman received residence status.

The socia worker asked the victim to report the perpetrators to the police but
the victim was scared and refused to do so (interview with Agisra, Cologne).

Case 7

In May 2003, the author met the 40-year old Colombian domestic worker Maria
D. in the counselling centre Agisrain Frankfurt/Main. For four years, MariaD.
had been held captive in Germany. In Colombia she had worked as a domestic
worker; her last employer had offered her ajob in domestic servicein Germany.
The travel expenses were to be covered by the future employer, the monthly
saary wasto be € 300. This offer was very tempting to awoman who was earn-
ing only € 75 and who dreamt of buying a house. She used the visa-free entry
to come to Germany. Someone picked her up at the airport, a service she had to
pay for. Her employer was a Colombian citizen with two children. The family
had no resident permits but lived with arelative who was a lega resident. The
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employer worked in the sex industry and needed someone to take care of her
children. MariaD. wastold that the agreed wage of € 300 would not be paid on
the basis that she had to pay back the costs of residence, work permit applica
tion and flight. The employer offered to send € 150 a month to her 18-year-old
son in Colombia while she worked off her debts. She adso had to forfeit her
passport for the gpplication procedure. She was kept under surveillance and her
phone calls to her son were supervised.

In time, she redlised that no money was being sent to Colombia. The
employer started to intimidate her: “ Y ou areillegal. Y ou cannot go to the police.
The police will send you to prison. For one year illegal stay you will face three
months prison.” Maria D. thought of the prison in Colombia and kept silent. In
order to make Maria D. fedl insecure, the employer required her to hide in the
car or even the trunk when driving, claiming that the police could detect and
imprison her. The intimidation proved effective; she did not try to escape. The
Situation lasted four years until acquaintances of the family interfered. They
informed the victim about a counselling centre. The escape of MariaD. was a
joint effort. She secretly took back her passport and disappeared in the night.
The information and support provided by the counsdlling centre offered her a
way out of this situation of forced labour. Fearing that the perpetrators would
kill her or her son, she refused to inform the police. Maria D. returned to
Colombia a few days after the interview (interview with the victim).

CasE 8

In December 2002, the 21-year old Romanian au pair Ramona R. committed
suicide. The police suspected serious maltreatment and investigated. She had
been recruited in the summer of 2002 by a Romanian Internet agency. The
agency charged the young woman's family a fee that was the equivalent of a
month’s salary. The family expected the young woman to pay off the fee with
her earnings in Germany. The ‘guest’ family of Ramona R. maltreated and did
not pay her. The host did not register her with the German authorities and after
her visa expired, she becameillega. The knowledge that she would not be able
to pay off her debts probably fuelled her despair and drove her to suicide. In
January 2004, the ‘guest-parents were sentenced to prison (AZ Amtsgericht
Ansbach).

CasE 9

While most of the forced labour victimsin domestic service are women, thefol-
lowing case illustrates that men too can be victims. A young African was pro-
vided with falsified documents by an acquaintance who claimed this was the
easiest way to get into Germany; in fact, a visitor's visa would have been
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granted. He wastold that once in Germany, applying for legal statuswould be
no problem. The victim was smuggled to Berlin via Paris. Upon arriva in
Berlin, the host explained to the victim that he was illegal and would have to
work for him in gardening, flat renovation and domestic work. He threatened
to report the victim to the police if he objected. The young African was kept
under surveillance until he managed to escape with the support of an acquain-
tance (interview with aretired social worker, Berlin).

Thefollowing three casesillustrate how trafficking for labour exploitation
can have serious implications for the health and safety of the victims.

Case 10

A tragic case of a domestic worker was documented by FIM, a counselling
centre in Frankfurt/Main in which an odyssey of twelve years ended in the
deeth of the immigrant. In 1988, the then 28-year old Isabella V. came to
Germany from the Philippines as a tourist, hoping to earn some money. A for-
mer neighbour who had moved to Germany invited her and sent her a flight
ticket. IsabellaV. found work as alive-in domestic worker for an Arabian fam-
ily: six days a week she cleaned the flat and office of her employers, two
physicians. She received € 500 monthly and sent € 300 to the Philippines. In
1996, she started to fed tired and weak. The employers examined her, gave her
some tablets and finaly fired her. Not knowing where to turn, Isabella V. was
found in a park, confused and serioudly ill. The hospital diagnosed her with
typhus and meningitis. The former employers denied the employment relation
ship. IsabellaV. died on August 14, 1996 (Okumenische Asien Gruppe, 2000).

Case 11

The Polish citizen Barbara S. answered a job advertisement in a Polish maga
zine and was recruited for domestic work. A salary of € 600 was promised for
employment on alegal basis. When Barbara S. arrived, the employer informed
her that the wage was only €100, arguing that he had to pay the fees for the
application procedure, for residency and the work permit. Believing that she
had no choice, Barbara S. agreed, in part because the employer promised to
arrange some additional cleaning jobs. In her breaks she hurried to these cus-
tomers. After four weeks and 248 working hours, Barbara S. injured her finger
while working. Her employer, a physician, denied her medical treatment and
the wound became infected. Barbara S. was fired. She turned to a counselling
centre for support and pleaded her case at the local industrial tribunal.

The employer insisted that the claims were not substantiated and that there
had never been an employment relationship but rather that Barbara S. had been
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taken in out of pity. Her activities in the household were only her share of
household work. The industria tribunal rejected this excuse and ruled that the
employer pay € 1'400 in withheld wages and sick pay. Because the employer
contested the judgement, the decision has not yet been settled. If the judge-
ment is confirmed, the victim will be entitled to receive benefits from the trade
association responsible for labour accidents. The victim’s fingertip had to be
amputated. According to the counselling centre, the family had been employ-
ing Eastern European domestic hel pers on arotating basis every three months
(interview with ZAPO, Berlin and review of documents).

Case 12

A Moroccan young woman came to the counselling centre after her residence
status had expired. Her employer, a Moroccan immigrant, had raped her. She
had escaped after six months and found refuge with another au pair from
France. Finally she reported the case to the police. Due to an agreement
between authorities and counselling centres in Cologne in cases of rape, she
received toleration and was able to take legal measures. The court hearing was
successful; the family had to pay full wages going back 12 months but the rape
case was dismissed on lack of evidence (interview with Agisra, Cologne).

The employment of domestic workers accompanying diplomatic employ-
eesraised a controversy recently in Germany. After the British NGO Kaayaan
exposed severa cases, the NGO Ban Ying in Berlin followed suit, confirming
that the exploitation and abuse of domestic workers accompanying diplomat-
ic staff is also commonplace in Germany. Roughly 80 percent of the 1 700
domestic helpers registered with diplomats come from the Philippines (Ban
Ying, 2002). During the research period of this study, the case of a Saudi
Arabian diplomat who had imposed forced labour on a Philippine domestic
was made public (Der Tagesspiegd, 17 May, 2003).

Case 13

Esmeralda E. had already worked as a domestic worker in Hong Kong, Riad
and Taiwan when she applied for anew job viaaprivate job placement agency
in her town in the Philippinesin 2001. In order to be able to pay the $US 3,000
fee, she pawned her house and was placed with a Saudi Arabian diplomat.
“They promised me asalary of $US 200 per month. In the Philippines, | earned
3,000 Pesos monthly, thisis about $US 20. | accepted. If you work hard you
will increase your salary: that was the promise. The contract was valid for two
years without specification of holidays and working time.” The employer
promised to arrange work and residence permits. On arrival, Esmeralda E. did
not get her passport back. She was locked up in the family’s private flat. She
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had to work 16 hours a day for seven days aweek. Esmeralda E. reported hav-
ing been called in the night to pick up a handkerchief that her employer had
deliberately thrown on the floor of the bathroom. She learnt from another
domestic worker in the household that wages were regularly withheld and that
the maids had to serve the employer’ s sexual needs. The employer claimed that
the wages were being sent to the Philippines, but Esmeralda E. found a letter
from her husband in the garbage asking why she was not sending him any
money. Esmeralda E. demanded payment of her wages.

When she realised that the employer was not going to keep his agreement,
she decided to escape. Three months after her arrival in Germany, in October
2001, she noticed that a family member had forgotten to lock the door. She
escaped, went to the police and received her passport back. She was allowed
to spend one night in the police station. After, not knowing where to go, she
contacted a compatriot who offered her shelter. Her new host asked her to
obtain proper residence status. When she applied at the foreigners' office, she
was placed in a detention centre and prepared for deportation. Only with the
assistance of alawyer was she able to explain her case. She was released and
received toleration status in order to take lega steps against the diplomat. She
initiated an investigation for the payment of back-wages and compensation of
€ 13,000. Esmeralda E. was convinced that she should stay in Germany but the
toleration status, which had to be renewed regularly, prohibited her from seek-
ing employment. She received no socia support and was at the mercy of her
host. The victim found the application procedure for awork permit intimidat-
ing and humiliating and she was turned down. The case against the diplomat
did not progress. In May 2003, 22 months after her entry, her situation
remained uncertain. The private placement agency in the Philippines had
closed in the meantime (interview with the victim).

Agriculture and food processing industry

The agricultural sector employs more than 300,000 seasona workers who
mainly come from Poland and generally stay for a period of three months.
Work permits cannot be extended by the individual worker, but a company is
permitted to employ seasonal workers over a period of seven months, and in
some cases up to a year. Seasonal workers are not integrated into the labour
market system and depend very much on their employers. The German trade
union IG BAU, and counselling centres specialized in Eastern European
migrant workers report that some employers impose unlawful conditions of
work and pay (IG BAU, 2001; Ehrenfort, 2003). Employment obtained by
fraud, menace or the use of violence is a problem both in the informal econo-
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my and in officialy registered seasona work. In 2002, labour authorities
placed 318,549 seasona workers, mainly in agricultural jobs. The employers
are obliged to pay according to the local wage levels and to provide appropri-
ate accommodation but in praxis, statutory standards are regularly disregard-
ed. Double contracts, piece rates, unpaid overwork, tax evasion and employ-
ment without the required work permit are widespread practices. The cases
suggest that seasonal |abour schemes serve as alegal fagade for the imposition
of irregular conditions. However, the mgjority of foreign migrant workers
accept unfavourable conditions for as long as possible. The State Labour
Office of North Rhine Westphaliareported that 40 percent of the foreign work-
ers checked had been employed without the required labour permit (State
Labour Office North Rhine-Westphalia, No. 46/02, 6 November 2001).

Case 14

In July 2003, 18 seasona workers from Romania succeeded in getting com-
pensation for withheld wages from their employer, an asparagus farmer. The
ruling was made by the industria tribunal. By law, the farmer had to cover
their travel costs, to provide accommodation for amaximum daily charge of €
1.55 and food for no more than € 1.51. According to the contract between
labour authoritiesin Germany and Romania, the workers were to be employed
for six-hour days and five-day weeks for a period of three months. The actua
conditions deviated considerably. The grower charged €8 for food and € 6.22
for accommodation. The Romanian workers described their situation in a let-
ter to the counsdlling centre: “Every worker covered the costs for his or her
own transport: € 65 each way between Germany and Romania. The employer
did not cover the costs. (...) But we do not know the correct deduction for
social benefits nor how much the employer is entitled to charge for accommo-
dation. Initially we were twenty people, but two went back due to the stress.
Between eight and ten women were accommodated in two rooms. The rooms
had no bath or toilets. There was only one bath for everyone in the yard, but
in the night we could not make use of the toilet because two huge dogs were
put off their leads. The water supplieswere defective, the water ran al thetime
and it was impossible to use electric light for fear of an electric shock. When
we entered the rooms the stink was unbearable. (....) Even some German citi-
zens felt badly about the working conditions’ (original letter by the workers).

After one month of work, the farmer dismissed the workers and sent them
home, paying them for one month athough they were entitled by contract to
their wages for the whole period. In addition to the excessive deduction for
food and accommodation, the farmer deducted contributions for socia insur-
ance and did not remunerate the overtime work. The monthly wage of the
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Romanian harvest workers was on average € 350. Instead of the statutory €
5.25, the wage per hour was about € 2.10. The workers were left with € 220
after amonth of hard work. The foreigners' law requires that foreign migrant
workers leave the country when a work contract finishes. Before departure,
they notified a counselling centre, which in turn reported the case to the local
labour office, which refused to investigate on the basis that the workers had
dready left the country. The following season, the farmer again received
licence to employ seasona workers. The counselling centre contacted the
social insurance office and found out that the farmer had not paid socia con
tributions since 1999 even though he had deducted the contribution from the
wages. The Romanianstook their caseto the local industrial tribunal and final-
ly received partial payment of their back-wages (interview with ZAPO, Berlin
and review of documents).

Case 15

In the summer of 1998, a Bavarian cucumber farmer employed over 350
Polish seasonal workers. The contract specified that employees work six-hour
days and five-day weeks for € 4.60 per hour. In practice, the employees were
asked to work longer without overtime compensation. Tension escalated when
the grower tried to impose even more unfavourable conditions: instead of the
hourly wage, he offered a piece rate of 2 - 3 cents per glass cucumber at the
bottling plant. This arrangement meant that workerswere not paid during rainy
wesather or when the bottling plant, which often broke down, was not in oper-
ation. The workers started a strike and informed a counselling centre. The
grower fired the workers he suspected of having lead the strike. With the sup-
port of the counselling centre and the agricultural workers union, 25 workers
took legal action in order to obtain the withheld wages from the contractual
period. The court hearing ended with a settlement. The grower agreed to pay
50 percent of the claims (interview with ZAPO, Berlin and review of docu
ments).

CasE 16

A Polish citizen had worked for eight years as a seasonal worker on a small

farm in southern Germany. He as the only foreign worker had been employed
to organise the apple picking carried out by resident workers. In 2002 he suf -
fered an accident on the job. Because he was registered, he received health
care and his professiona organisation paid his insurance. The respondent was
satisfied with the conditions of work, living and pay. While he had earned €
250 amonth in Poland, he received € 600 from the seasond work in Germany.

He admitted that his work contract was not being respected; instead of work-
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ing six hours daily five days a week, he worked 10-12 hour days, seven days
aweek. Given these working hours, the wage of € 600 was considerably below
the statutory minimum wage but the seasonal worker didn’t complain, as he
had established friendly relations with the employer, who had even visited him
in Poland. He calculated hiswage as atotal and not on an hourly basis, follow-
ing thelogic of target working (Piore, 1979: 95). He was aware of cases where
Polish seasonal workers felt exploited and were organising strikes: where
accommodation was not appropriate, food was poor, living and payment
arrangements were being violated. He felt such situations were unique to large
enterprises. He also mentioned that some placement agents act as gang mas
tersinlarger faming operations and take a 10-15 % cut of the wages of the sea
sona workers (interview with a Polish seasonal worker).

While the following case may not constitute forced labour, it is an exam+
ple of the sometimes blurred boundaries between coerced work and work
under highly insecure and exploitative conditions.

Case 17

A Polish seasona worker suffered aleg injury after one week at a mushroom
farm. She had been working 12 rather than the agreed-upon eight hours a day.
The industria safety conditions were not being met. The worker requested
medical treatment but her employer refused and took her instead to a bus leav-
ing for Poland (letter of the victim, 30 July, 2003; ZAPO, Berlin). The dis
missal of injured or sick workers is not uncommon.

Forced labour is often hidden behind the legal facade of contractsfor serv-
ices. In 2000, an average of 44,000 contract workers from 13 countries were
employed as contract workers (Beauftragte der Bundesregierung fir
Migration, 2003: 39f and 65). By law, contract workers are regular employees
of the enterprises that send them. According to bilateral agreements, employ-
ment companies are obliged to pay a wage equivaent to comparable German
employers. In practice, statutory wages are regularly undercut and minimum
standards not met. Trade unions and some law enforcement officials have been
demanding the abalition of the contract for services system for along time.

Case 18

3,500 Romanian contracts workers had been recruited in Romania to work in
a daughterhouse. The workers had each paid a fee of € 800 for the jobs and
had been promised a monthly wage of € 1,200 for aone-year period. Instead,
they received € 900 for ten to 14 hourswork daily, with two breaks of 15 min-
utes. The overtime work was not paid. The employer took deductions from
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their wages for overcrowded accommodation and requisite tools such as knives
and safety boots. The workers had to sign blank pay rolls and were instructed to
give particular answers in the event of aworkplace inspection. One butcher had
his passport removed and received only a copy of it back. He worked the whole
year of 2002 without a break; the employer refused to grant him vacation on the
basis that his visawas not vaid, a charge that the butcher could not counter as
he had no passport. He remained in Germany until January 2003; it was “like a
camp”.

The worker decided to go on strike to demand his wages. The German rep-
resentatives of the contract for services company threatened to evict the workers
and send them back to Romania. When the workers refused, a manager assault-
ed some workers, injuring them seriously. One man was taken to hospital with a
broken leg. The workers reported to the police; the proceedings were ongoing at
thetime of this study. Three workers, supported by atrade union, claimed atotal
of €15,000 in back-wages. Theindustrial tribuna accepted no responsibility and
the Romanian workers had to then apped to a Romanian industrial court. The
Romanian workers doubted that the Romanian courts would accept the German
requirement that contract workers are entitled to the German wage levels. The
workersturned to law enforcement and atrade union and investigationswereini-
tiated, which resulted in some German managers being placed in custody
(Lorscheid, 2003a; Lorscheid, 2003b). The public prosecutor said: “ The inves-
tigation was initiated in part because the Romanian contract workers had turned
to the trade union. The trade union represents the workers and supported the
investigation with valuableinformation” (letter of the public prosecutor from 12
November 2003, in NGG, 2003).

Cast 19

In June 2000, ten Polish butchers working under the same contract scheme com-
plained to a counsdlling centre about withheld wages. They had been recruited
by a North German daughterhouse. The employers had informed the licensing
authority that the statutory wage of € 6.67 would be paid. When the recruited
butchers were presented with acontract for € 1.77, they assembled with 70 other
workersto discuss; the workers accepted awagetota of € 1,000-1,500. The con-
ditions of their contracts were not being met. The workers had to work unpaid
overtime and sign blank payroll-lists. One worker took legal action but the
employer used his signature to disprove his claim. The German court dismissed
the case on the basis that it belonged with the Polish industrid tribunals.
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According to the Pogting-of-Workers Act (Arbeitnehmerentsendegesetz) of
1996, posted workers have the right to apped to German industria tribunals.
According to the reservation, contract workers in the meat processing industry
were denied access to the German industria tribunal (interview ZAPO, Berlin
and review of documents).

Construction industry

According to the German trade union 1G BAU, the congtruction sector employs
around 800,000 workers with formal contracts (including contract workers from
abroad), and between 300,000 and 400,000 undocumented migrant workers. The
trade union succeeded in introducing protective regulations. The Pogting-of-
Workers Act passed in 1996 stipulates that German collective agreements on
minimum wages and holidays are generally binding, regardiess of the nationdli-
ty of workers or companiesworking in the construction industry. While the main
contractor can be made responsible for violations of labour law, sanctioning
main contractorsis difficult in practice. Foreign companies have to report every
activity on German construction sites to the authority responsible and German
industrial tribunals are responsible for foreign workers who have been hired for
construction work. In spite of this specia lega framework, experts attest that the
industry is rife with illegal employment and cases of forced labour.

Case 20

Polish contract workers responded to an advertisement for well-paid jobs in
Germany. The payment of transport and accommodation was not mentioned, but
the applicants expected thisto be covered by the hiring enterprise - the usual pro-
cedure under Polish law. They were sent to Hagen and employed on the con-
struction site of the new town hall, a public building project. On arrival, each
worker received € 100 as an advance payment to buy food. The employer told
the workers that they had to pay for their transport and accommodation. Eight
people had to share asingle-room flat and they had limited access to the sanitary
and kitchen facilities. They worked 12-14 hours a day, 60 to 70 hours a week.
According to their work contract from March 6, 2002, the workers should have
received abasic wage of € 2.05 plus bonus, bringing their hourly wageto €5.24.
Although the minimum wage was € 5.48, the German authorities authorised this
reduced wage. But due to the unpaid overtime work, the hourly wage they
received was in fact € 2.05. The worker’ s income was further reduced by irreg-
ular deductions: each of them had to pay € 100 in rent. The company was pay-
ing arent of € 300 and making an additiona profit of € 500. For transport the
workers were charged € 20 for each direction.
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All these deductions were off the record. To hide theirregularities, the com-
pany manipulated the documents. The workers were required to sign for the
receipt of the wages paid plus a blank sheet: “ There were two lists. The onelist
was for tax authorities. The other list was for internal documentation (...). And
the situation was as such: You signed that you received € 2,000. But in redlity
you received only € 1,000. And why did you sign?If you did not sign they would
have fired you. Had you tried to refuse the signature, you would have been off.
Go back to Poland! Thisiswhat they said” (interview with contract worker).

Workers who resisted were threatened with dismissal. Furthermore, the
employer used any minor incident to blackmail the worker into signing a blank
document stating that the worker agreed to his dismissa. When the interviewee
lost a hammer, his gang master made the man sign something, claming this
would save him from dismissal. He signed. “The contact with Germans was
minimal. The construction company management was not interested in how long
weworked or if we got the money. Weworked 12, 15 hoursinstead of eight. And
nobody said: | don’t go to work, my head aches, because then you'll be sacked
immediately. And at home the wife and children cry because the husband is
unemployed. And they exploit this Situation. Thisisdavery! That wasthe situa
tion” (interview with contract worker). In time, some workers redlised that the
conditions of work and pay were even worse than in Poland.

The German congtruction workers union went on strike. After speaking
with a trade union secretary, the Polish workers stopped working. The trade
union activist convinced some workers to report the unlawful conditions of their
work and pay to the local labour office. The employer became aware of thisini-
tiative and threatened that the workers would lose their residence and work per-
mits and be expelled by German authorities. “We worked eight hours officidly
for the tax authority, the holiday scheme and so on. But in reality we worked at
least ten hours, often 12, 14 hours, aso Saturdays sometimes even Sundays.
Everybody knew that. | went to the local labour inspectorswith some colleagues.
We reported that we work much longer. At the beginning the labour inspectors
said: Thank you for the information. But nothing happened. The inspectors had
the opportunity to go into the office and to examine the two lists. But nothing
happened. Only after the trade union applied pressure was a check conducted.
But everybody knew that it was going to take place. The documents had been
prepared accordingly for the labour office. The labour inspectors examined the
documents and left. (...) We expected the control to be on behdf of the Polish
workers. We wanted to take the check as an opportunity to dea with the injus-
tice. But this did not happen. On the contrary! The check was not conducted to
find out what irregularities the company was committing, but to send workers
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back! They found irregularities among the workers, not on the part of the com-
pany. Checks are conducted at the expense of the workers. All in al, we were
told by the employer: ‘In the event of a check you should remember that you
earn € 11 per hour. Remember that! And concerning the working time: Respond
42 or 39 or 40 hours, but not more! We have no overtime work herel Remember,
you are not working longer.” They told us that we would be dismissed and sent
back to Poland if we said that we worked longer” (interview with Polish con-
struction worker).

When labour inspection controlled the construction site, the intimidated
workers answered that the conditions of work and pay met the required stan-
dards. The interviewee was the only oneto give truthful answersand he was dis
missed soon thereafter. The blank dismissal form he had signed was used. With
the support of the German trade union he claimed wrongful dismissal and with-
held wages at the industrid tribund. Although German law stipulates that
German industria tribunas handle the complaints of posted construction work-
ers, theindustrid tribunal in Hagen denied responsibility, arguing that the com-
plaint should be handled where the firm hasits seat (Berlin in this case) and not
their place of work. The industria tribunal in Berlin denied responsibility and
asked the Federd industrial tribuna to clarify the question of responsibility. At
the time of writing, this procedure was ongoing (interview with contract work-
er; interview with |G BAU Hamm).

Case 21

A congtruction company from Bosnia had a core staff of one hundred workers
for a period of ten years. About twenty were employed as contract workers on
the construction sites of two regular customers. The workers were grateful for
the chance to earn more than the average income in Bosnia and accepted an
hourly wage of € 4.85-5.00 for their 260-280 hours of work a month. By
neglecting statutory wage requirements, the company was earning a sixty per-
cent profit on their contracts. The employees complied while the business vio-
lated minimum wage requirements, falsified documents and hired workersille-
galy behind the facade of service contracts. The recruitment and irregular
employment of foreign migrant workers was investigated and finally reported to
the public prosecutor as human smuggling (interview with local office of Federa
Customs, Landshut). This case shows that violations of the human smuggling
provision (892 aand b, Foreigners Act; turned into 8 96 of the new Residence
Act) and investigations into “organized crime” should not be confused with
forced labour.
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CaseE 22

A group of Italians organised a large-scale illega construction business. The
organisation focussed on a particular segment of the construction market and
hired about 200 irregular workers and front men to run letterbox companies. The
group organized orders and coordinated the employment of the workers. The let-
terbox companies provided invoices and were liquidated before the first tax
audit. Their profitsarose from tax evasion, not from the exploitation of the work-
ers. According to the police investigators, the workers participated voluntarily
and profited from the activities. They received the wages that had been agreed
to. “The organisation was smart enough not to cheat the workers and thus pro-
duce victims willing to cooperate with law enforcement.” The police officer
wondered how the company had managed to cooperate repeatedly with a few
customers using tenders from alegedly different and frequently changing sub-
contractors. Asked about this, the customers claimed not to be involved in the
practice (State Crimina Police Office, North Rhine-Westphdia).

These two cases show that situations classified as organized crime do not
necessarily involve the coercion or endavement of workers; in many cases,
irregular employment takes place with the compliance of personnd. Thereisa
high fluctuation of workersin the construction industry, and employers have dif-
ficulty retaining workers. However, testimonies suggest that the harsh exploita-
tion of illegally employed foreign migrant workers is widespread in the sector.

Case 23

An employer asked a Polish citizen to recruit workersfor irregular employment.
The recruiter found among his acquaintances 42 persons interested in working
in Germany, providing the employment was legal. The labour broker confirmed
that the work was legal and distributed application forms for work permits. The
acquaintances trusted the recruiter and took up employment in Germany. For the
first two months, their saarieswere paid. From the third month on, payment was
withheld. One day the workplace was inspected and the workers were deported
without any wages (Alt, 2003: 329, footnote 19).

CasE 24

The Labour Office of North Rhine-Westphalia reported a case in which irregu-
larly employed foreign workers were not aware of their unlawful situation: “On
the site of afactory, demolition work was being carried out. The employees had
towork 12 hoursaday (including Saturdays and Sundays). They were not aware
of the illegal stuation. Since the site was chaotic, they could have easly
escaped. But they didn’t. The workers were accommodated in degrading condi-
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tions. Eight persons had to live in a caravan located on an outdoor camping Site.
During the entire period of employment, no wages were paid. Instead, they
received a small amount to cover their basic costs’ (LAA NRW, internd Report
2001).

CasE 25

A Turkishillegal worker reported acomparable experience: “Normally they don't
pay because they know very well that you areillegal. And they let you work. And
you dave away the whole time. 10, 11 hours daily and then they don’t pay the
sdary that was agreed to. € 5 was agreed to. But they never give you the whole
amount. If the sumis€ 250 or € 500, they give you an advance payment of € 100
and the rest will never be paid. And there is no opportunity to make demands
because you areillegal. And they exploit the Stuation” (Alscher u.a., 2001 56).

CasE 26

An African asylum seeker had worked illegaly on a construction site of a public
contractor. As usud in congtruction, a number of sub-contractors were involved.
The man had been recruited by the last link of the subcontracting chain, a small
congtruction company in founding. None of the 19 illegaly employed workers
received the wages that had been agreed to. Altogether € 13,500 in wages were
withheld. The man demanded his wage often but with no success. The last time
he attempted to collect his back-wages, the employer asked the worker to wait a
moment, he would soon return. Then two other men gppeared and beat the man
with sticks. The worker was serioudy injured. The perpetrators disappeared. The
man reported to the police but then waived the case, redizing that he would in
fact expose himself while the perpetrators would probably not be prosecuted due
to lack of evidence. A group of human rights activists took on the case, organised
araly and publicised the incident. In order to avoid further victimisation of
undocumented foreign workers, the supporters informed al employees that a
politica action would be taking place that would draw the attention of the public
and law enforcement to the congtruction site. According to the supporters, the
contract was designed to exploit the workers. The main contractor denied respon-
shility, arguing that the sub-contractor was responsible for the wage payments,
but at the same time, promised to ensure the payment of wages (Press release of
Flichtlingsinitiative Brandenburg, 11 June 2003). The workers did receive their
wages but on October 24, 2003, the group of supporters organized a second raly
because another group of illegally employed workers had been denied payment
again. The man contractor again agreed to pay the back-wages
(www.umbruch/bildarchiv/ereignis’241003| ohnbetrug-wbm.html).
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Case 27

An darming example of the abuses that take place in the construction industry
was provided by a Polish Catholic priest who had worked ‘undercover’ as an
illegal worker in the industry. He encountered many foreign migrant workers
who arrived for work without the required documents. “There are a few who
work for € 1 per hour. But thisis the exception. Theruleis €5, but part of the
total wage is often withheld. Instead of the agreed upon € 1,500 for three or four
weeks employment, the workers get only € 250 or € 400. | even met people who
worked three months and received nothing. One of the workers was a Polish cit-
izen from Danzig. He has three children; his wife is unemployed in Poland. He
isan engineer and former pilot. He worked three weeks with a Turkish sub-con-
tractor. He got € 250 instead of the € 1,500 that was agreed to. He demanded his
wage from the subcontractor. Some men beat him up. He had no choice but to
return home.” Referring to the naiveté of some workers, he said: “They come
here and hopethat everything will turn out well. And then they get only onethird
of the sdlary. But even then they are satisfied. There is so much poverty in
Eastern Europe and the people urgently need the money.” The priest reported
that another group of irregular workers are ethnic Germans from Eastern Europe.
“On alarge construction site, a group of ten Russian-Germans was working for
aTurkish or German sub-contractor but they received their money. The sub-con-
tractors were scared of the Russian mafia. About € 1,000 was promised for two
weeks of work. And the Russian-Germans knew that their wages would be with-
held. And they offered the mafia € 250 from their salaries so that the mafia
would ensure that their entire wages be paid. And the mafiaiis tough concerning
money. | personaly withessed how mafia collected money, but | will not talk
about, it is too dangerous’ (Lewandowski, 1999: 44-45). This testimony illus-
trates need for better law enforcement on German congtruction sites (Krassmann
and Lehne, 1997). Recent research on organized trafficking suggests that such
mafia-type “gangs of enforcers’ are not integrated into a vertica structure of
organized crime but rather form small groups that are only loosely associated
with their clients and act independently (Chin, 1997).

CasE 28

A Brazilian construction worker described his experiences. “It is easy to get a
job. Thereislots of work to do. But it is difficult to find work that is paid. You
find illega work by talking to other illegal workers on construction Sites.
Everybody knows of at least one construction site where help is needed. But at
these places, wages are often withheld. It is difficult to find a construction site
where you can be sure that the money will be paid. (....) The companies pay
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between € 5 and € 12.50. We demand weekly payment, but this is rarely paid.
Normally we get our money every two or four weeks. Asarule, eight out of ten
workers are not paid. But most are scared of denunciation and do not resist. If
you put the employer under pressure, he will be scared and pay. For instance, we
take away their cars or beat them alittle bit and threaten: *If you do not pay we
will kill you.” Thelast that refused to pay was an English sub-contractor. We met
him with his wife and his two-year-old daughter. | walked aongside and played
with the daughter while my colleagues informed the boss that if he didn’t pay, |

would take the daughter. He paid immediately. | would never ask police for help.
That's no use. There are no provisions that protect aforeign worker who isille-
galy employed. If he goes to the police, they first check documents and work
permits. And if the workers have no documents, the police will not investigate
the employer but rather the foreign worker. He is the one who will be immedi-
ately arrested” (Aus and Hartmann, 2000: 47-48).

Case 29

An officer of the Berlin Crimina Police Office described an exceptiond case:
“We had a case where an Itdian business man residing here in Berlin was
abducted by three Russians, brought to aflat and kept there for two days. Hewas
beaten and tortured. The perpetrators forced the man to climb on a chair, put a
cable around his neck and pretended to kick the chair out from under hisfeet. At
the same time the perpetrators drank vodka and finally fell adeep. The victim
escaped. The three perpetrators were sentenced for abduction with the intention
of blackmailing. At the same time we investigated the background of this inci-
dent. We found out that the Italian businessman employed a considerable num-
ber of illega foreign workers. The problem with such cases is that al persons
involved are criminal offenders and therefore nobody reports to the police. This
Italian was almost dead and had to go to the hospital. He had no other chance.
But normally such incidents are not reported to the police because everybody
who reportsincriminates himself aswell” (Bernsee, quoted inLucht, 2002: 77f).

Case 30

The 49-year-old Kazakh citizen Vassili J. worked illegaly for a demolition
contractor in Germany. He was recruited in Kazakhstan by an agency that
arranged the tourist visafor him for afee of € 70. The visawas obtained on a
fraudulent basis; the agent pretended that Vasilli J. would be trading second-
hand cars. After arrival in Cologne, Vassili J. was picked up, shown accommo-
dation and employed by the sub-contractor Jakob D. Together with about thir-
ty compatriots he was illegally employed in the demolition of a nuclear plant
in Kalkar (which had been abandoned before ever going into operation). The
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undocumented workers had to demolish the building for € 2.50 per hour.
Contrary to lega requirements, the authorities were not informed about the
ongoing work. Industrial safety was neglected. The work was extremely hard,
the working hours extended and night shifts required in order to meet the
expectations of the main contractor who regularly visited the construction site.
Law enforcement conducted some controls in the area but did not detect the
illegally employed workers. The situation changed after Vassili J. waskilled in
an accident during a night shift. Initialy the police had problems identifying
the corpse. The employer sent all undocumented workers back to Kazakhstan
immediately and pretended not to know the dead person. When the widow and
the Kazakh authorities reported a missing person to the German police, his
identity was reveaed. The sub-contractor responsible, Jakob D., was investi-
gated and reported to court. The district court Kleve ruled that industrial secu-
rity had been neglected and fined the sub-contractor € 2,250. The fine was low
because it was cal culated according to the income of the defendant and not the
seriousness of the offence. In another proceeding, the lower district court
Duisburg tried Jakob D. for human smuggling. The number of workers that
had been smuggled could not be ascertained; 250 persons were suspected. The
court sentenced Jakob D. to a suspended sentence of one year and nine months
imprisonment. Although the contractor and the main contractor are known,
they were not prosecuted (Harpfer, 2003).

Restaurant, hotel and catering business

Abuse of the seasonal work scheme is a so documented in the restaurant, hotel
and catering industries. Businesses run entirely by migrant communities were
also mentioned as places of dubious employment relations, but information is
scarce. Turkish coffee bars are often reported to violate working standards.
According to one illegal Turkish immigrant working in a coffee bar, “Illegal
immigrants have to work long shifts, often 12 hours daily, and receive only
half the wage a German worker would earn for the same job. But you must
accept in order to get ajob” (Alscher u.a., 2001: 70).

Case 31

A Polish-Italian student looking for seasonal employment in Germany paid a
German placement agency € 300 to arrange a job for her in an Italian ice-
cream parlour. The three months contract was for 36 hours aweek. The month-
ly wage offered was € 1,431.62. On request of the employer, she began work-
ing ten days prior to what the work permit had stipulated. She worked much
longer days than agreed to: 344 rather than 170 hours a month. The employer
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refused to pay for overtime. When the worker demanded payment after two
months she was called aliar, dapped in the face and dismissed without notice.
She had to leave her accommodation immediately; the employer threw her
belongings out on the street. The student reported, “1 went to the police station
to describe the incident. | wore a T-shirt with the emblem of the ice-cream par-
lour. | trembled. The police officer responded with a smile that he could not
speak Polish. Although | showed him my passport and the T-shirt und tried to
explain with my few German words what happened, he did not made any
effort to grasp my concern. | believe | would be able to identify him. He did
not help me” (letter by the worker, ZAPO, Berlin).

She decided to return to Poland, where she informed a counselling centre,
which took lega action against the employer. The employer had to pay her €
3,000. The job placement agency did not support the worker. She had friends
who had paid feesto job placement agencies but never received contracts. But
because they are not willing to testify, law enforcement agencies refused to
investigate.

Case 32

A German citizen and her Czech husband ran a private job placement agency,
which recruited workers mainly for hotel- and restaurant businesses in the
Czech Republic. An investigation revealed that each of the 170 placed work-
ers had to pay € 300 for the service. Theworkerswerefirst ‘tested’” without the
required work permit. After one month of illegal employment, the agency
arranged the residence and work permit application. This agency wasinvolved
in the illegal placement and employment of foreign migrant workers and
human smuggling. The fina report of the investigation did not mention the
conditions of work and pay: “ The accused (Iabour broker, the auth.) aided and
abetted or incited illegal stay. Without his involvement the employment would
not have taken place. In a telephone conversation, he encouraged the foreign
citizen to enter Germany with the promise of ajob. This promise wasthe main
reason for entry. The accused lived from the fees that foreign citizens had to
pay him.” In the course of the investigation, five workers without a required
visa were discovered: “The five workers in illegal employment were arrested
and handed over to the police department for further investigation. In agree-
ment with the foreigners office, they were required to make a security deposit
and then leave the country” (final investigation report, Federa Customs
Police).

Case 33
A Turkish immigrant reported debt bondage within the family network: “Ali
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came to Germany with the support of smugglers who got him a visa for
Hungary and brought him there. From Hungary he, together with ten other
migrants, was brought to Austria. He proceeded from Austria to Germany by
train. For two years he lived illegally in Germany and then applied for asylum.
Three months after the asylum application he married a German in order to
receive legal status. During the two years of illegal stay he had worked for an
uncle who owned a snack bar, receiving no wage, only food and accommoda
tion” (Alscher et a., 2001 72).

Case A4

A socia worker who works with Portuguese irregular migrant workers in
restaurants reported that most workers only received an advance payment.
When they ask for their back-wages, they are fired or threatened. The socid
worker had once tried to settle a conflict for a client, who had been recruited in
Portugal and only received € 75 for five months of work. When the social work-
er approached the employer, he was invited to come into the back office alone.
There he was assaulted and seriously injured. The victim managed to escape.
The perpetrator went unpunished for lack of witnesses and evidence. According
to the informant, such exploitation is still going on. An Armenian client had
recently reported that he worksillegally in arestaurant kitchen 14 hours a day,
seven days aweek, for awage of € 1 per hour (interview with socia worker,
Erfurt).

Case 35

According to one socia worker, there is at least one Asian ethnic community
that has begun to traffic children between 8 and 12 years of age for employment
in private househol ds and restaurant kitchens. In the country of origin, itisconm

mon for poor parents to send children to other families for education and work.

Host families in Germany make use of this pattern and promise to take care of

the education of children, who are then given forged documents and enter the
country under false pretences. In Germany they are initialy registered as
refugee minors. The informant suspects that the employees of visa authorities
of both countries are involved in the smuggling and exploitation of child labour

(interview with socia worker of NGO). In one federa state in Germany, evi-

dence of child smuggling has been reported by the police. In March 2003, 8
minors without proper documents from Asian countries were found in a flat
(Polizeiprasident Berlin and Staatsanwa tschaft Berlin, 2003).

Case 36
A further serious case of human smuggling from Asiawas reported in a press
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release from November 3, 2003 by the state criminal police of Berlin. Three
suspects - one Chinese and two German citizens - were taken into custody for
human smuggling in at least thirty cases. The suspects are thought to have
arranged bogus marriages for about one hundred Chinese citizens. The
Chinese suspect had looked for German citizens willing to take part in bogus
marriages, for payment of € 4,000 to € 6,000. A flight to China was paid,
where in most cases the marriage took place. Contact with authoritiesin China
was made discretely. The German citizens were aware that the marriages were
only for the purpose of human smuggling. The German citizens were offered
an incentive for recruiting further partners for bogus marriages: € 1,000 for
men and € 1,500 for women: “The Chinese smuggled in by this channel had
to pay at least € 20,000 for afake marriage. The money had to be paid in instal-
ments to the human smugglers. Furthermore, they were obliged to work after
arrival in Chinese restaurants for very low or no wages. The investigations are
dill going on” (state crimina police office Berlin, press release from 3
November 2003).

A further inquiry into this case reveal ed that trafficking into forced labour
could not be proven. The investigating police officer was not able to explain
the particular circumstances of employment and stressed that the victims were
not willing to cooperate: “They are scared and don’'t describe the circum-
stances of employment. We do not have many insights into this particular area
of employment.” As arule, illegal immigrants, once detected, are scared that
their families back home may be attacked. Police cannot ascertain whether an
illegal immigrant has relativesin China or not. “Asarule, victims don’t coop-
erate... We can see that these persons have to work and live under conditions
that are not acceptable by German standards. Sometimes eight or more persons
are crowded in one room, but they don’t care” (telephoneinterview with LKA
Berlin). The Berlin police department indicated that the implication of the
press release - that people are physically forced to slave away the fee for ille-
ga immigration - is an alegation, not afact. In this particular case, it seems
that authorities were too quick to assert a connection between trafficking and
forced labour.

Small sweatshop production

Sweatshop production is acommon feature of the textile and garment industry
and other labour-intensive forms of production. It isfound in OECD countries
such as France, Italy or the United States where the textile industry, reliant on
cheap labour, till thrives. Migrant communities, such asthe Chinesein France
or Italy, often control the sub-contracting chains and provide their co-nation-
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as with mostly irregular employment. (Kwong, 1997; Iskander, 2000;
Jourmarin, 1999). In Germany, this production pattern seems to be of minor
importance; nonetheless, one case of forced labour exploitation was docu-
mented for the purpose of this report.

Case 37

The labour office in Frankfurt/Main reported a case of the exploitative
employment of four Lithuanian women in an underground tailoring operation.
On April 10, 2001, a hidden sweatshop was found. The building was protect-
ed with video cameras and iron doors. The labour inspectors, posing asclients,
obtained access and found 15-20 sewing machines four intimidated Lithuanian
women in the sweatshop. In the course of a long interview, the women
described the circumstances of their employment. They had to work 12-15
hours daily for a salary of € 400 for six weeks: an hourly wage of € 1.25- €
1.50. The women were locked up in the workshop. Once every two weeks they
were allowed to go shopping without a guard. They claimed to be afraid of
their employer, a Jordanian citizen. The sweatshop had been running for sev-
eral yearswith 10-12 illegal employees who changed regularly. Thetota value
of the production amounted to €1 million; not one employee was registered.
The labour inspector said this was one of the most shocking incidents he had
encountered in his seven years of professiona experience and that it was rare
for victims to be so cooperative with labour inspectors. Nonetheless, the vic-
tims had to leave the country (interview with labour office, Frankfurt/Main).

Entertainment industry

Forced labour has also been documented among the seasonal |abourers hired
in the fun fair trade. Thisindustry is alowed to employ seasona workers for
up to nine months, which broadens the available labour force. In 2001, the
Central Agency for Job Placement placed 9,002 workers in the fun fair trade.
The migrant workers are extremely dependent on their employers, having to
travel with them and being at their disposal 24 hoursaday. A counselling cen
tre reported that the workers complained about poor food, extremely long
working hours and violence in the workplace (interview with ZAPO, Berlin).

Case 38

A Polish seasona worker in the fun-fair trade complained that his employer
had not paid 442 hours of overtime for the period from April to August 2001.
The seasonal worker took legal measures but the industrial tribunal rejected
the complaint because the plaintiff could not prove that his employer had
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demanded the overtime work (interview with ZAPO, Berlin and review of
documents).

Case 39

In another case, four Polish workers were recruited to sell sweets and fast food
at fun fairs. The workers said: “ The employer informed us that we had to work
longer than the work contract said. In return he promised aweekly bonus of €
200.” The employer ordered them to work from 10 am. to 11 p.m. The accom-
modation was poor. “Every day, the working hours were longer. Severa times
| begged the employer to reduce the working time. He laughed and recom-
mended that we learn to deep faster. He demonstrated what he meant and
amused himsealf at our expense. (...) Due to the scarcity of food, the lack of
deep and the poor hygiene, we were in a bad mood (...) He paid only € 100
after one week and gave no reasonabl e explanation for withholding our wages.
Finaly he announced that he would not pay.” The workers demanded their
wages and thought about informing the police. “When the employer heard the
word police he made a proposal. He would pay us, provided that we leave
Germany immediately.” The employer urged the workers to sign a paper stat-
ing that all debts were paid off. Without money and in a foreign country, the
workers needed the payment and signed. Back home in Poland they took legal
steps to demand the back-wages. But the German industrial tribunal ruled that
the signed waiver was valid and the workers could not make further claims
(interview with ZAPO, Berlin and reviewed documents).

Case 40

The story of two other Polish citizens employed with a circus from December
12, 1998 until February 2, 1999 turned out better. They worked for an agreed-
to monthly pay of € 500. The workers received a weekly advance payment of
€ 50 and on one occasion € 500. They outlined the situation: “Unfortunately
the back-wages were not paid. The circus owner pretended to have financia
problems. He asked for our patience and promised to pay after the opening of
the new season. We travelled to the place of the season opening and started
pitching the circus tent. We worked until 1:30 in the morning. The van we had
been accommodated in had remained in the winter quarters. In this location,
only a container without heating and with a leaky roof was available. We
decided to strike because of the poor accommodation. When we informed the
employer, he responded: no work, no money. Then he demanded that we leave
the circus. Our threat to go to the police caused a violent reaction. One of us
was pushed down the stairs and got slapped in the face” (letter by two migrant
workers in the circus trade). The two workers asked a counselling centre for
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assistance. The employer responded to the inquiry: “It is not true that four
Eastern European workers who did not receive the (full) wage were employed
in the mentioned period. There were four Polish citizensin our winter quarters
asking for ajob in thefun fair business. But they disappeared after ashort stay.
In order to clarify, please send copies of work contracts and work permits of
the four mentioned persons’ (employer’s letter, 22 March 1999, ZAPO,
Berlin).

The reference to the lack of written contracts and work permits did not
save the employer from being charged by the industria tribunal. The court
held a hearing and the parties settled their conflict with a compromise: the
employer paid € 500. Given the initia response of the employer, the fina
arrangement is remarkable. The case indicates how employers respond to
worker’s claims with allegations of their own illegality in an attempt to intim-
idate them. In this case, the strategy failed due to the involvement of a coun
selling centre. The victim’s account aso indicates the role that violence may
play - not necessarily in a calculated manner but rather as an attendant aspect
of dismissal.

Other economic activities

Another industry affected by exploitative employment of foreign workers is
the international transport of goods and persons. In recent years some transport
enterprises have opened letterbox companies in CEE countries and begun
cooperating with these companies. Officially, employees of the foreign com+
pany are only allowed to work in border-crossing transport. The centre-point
of life and work has to remain in the country of origin. In redlity, however,
drivers are integrated into the German enterprise and work throughout the
European Union. Because the labour law requires that such workers be paid
according to German standards, forwarding company uses bogus contracts
with letterbox companies to employ foreign drivers.

Case 41

An international network of forwarding companies from Luxembourg,
Germany and Austria, together with letterbox companies from Romania,
Hungary, Slovakia and Turkey organised the illega employment of drivers
from non-EU countries. The investigation revealed that an officia of the
Ministry of Transport in Luxembourg wasinvolved inthese criminal activities.
The official was accused of bribery. Heis suspected of having accepted abribe
of € 250,000 from Austrian and Scandinavian forwarding companies in
exchange for the granting of permits. The average monthly income of the
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workerswas € 750. The drivers had to work day and night. “The wage when
calculated per kilometre was poor, the deductions were considerable. The driv-
ers had to ddiver a very high monthly output in order to reach a leve of
income acceptable for Eastern European drivers. The drivers drove up to
25,000 kilometres per month: an equivalent of minimum of 450 hours driving
time. The European requirements allow a weekly working time (including
waiting in traffic jams, loading and unloading) of a maximum of 48 hours. Pay
for holidays or in the event of sickness was withheld. The drivers constitute an
increased risk on European roads; traffic experts point out that at least one of
three accidentsinvolving alorry is caused by driver fatigue. Thereforeirregu-
larly employed Eastern European drivers are often caled ‘rolling time bombs

or ‘daves of the country road’.”

Some of the drivers were aware that they were working in Europe with-
out the required work permit. But as one witness stated: “All drivers naturally
know that they were illegally employed. But they were told again and again
that they would get a visa or a residence permit. This never happened”. The
socia insurance was insufficient: “The drivers were only insured against sick-
nessintheir countries of origin. Accordingly aSlovakian driver did not receive
the medical treatment when he informed the employer about health problems
in Austria. The manager sent the man back to his country of origin in spite of
his bad hedlth. The man died - according to his wife, due to delayed medical
treatment - on April 21, 2001.” Due to the illegal practices of tax evasion,
socia contribution fraud and violation of minimum wage requirements, the
consortium made a profit of € 25.2 million within 32 months (final investiga-
tion report, Federal Customs Head Office, Cologne).

Forced labour and illegal employment of foreign workersis aso common
in the distribution of advertisement brochures. A check of eight persons dis
tributing advertisement brochures in Berlin revealed that none possessed a
work permit and seven were in Germany without the required residence per-
mit (press release, State Labour Office Berlin-Brandenburg from 2001).
Federal customs checked twenty foreign migrant workers on May 27, 2003 in
Hamburg. Seventeen did not possess residence permits and were arrested. Ten
workers were brought before the committing magistrate (press release,
Oberfinanzdirektion Hamburg, 28 May 2003). The workers were deported
without any consideration of whether their wages have been paid.

Case 42

A social worker met a Bulgarian woman in a detention centre. After a while,
the Bulgarian confided in the socia worker and told her story. She had been
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recruited in Bulgaria to distribute advertisement brochures for amonthly wage
of € 300. She had been told that she would have to pay € 750 for travel to
Germany within six months of her arrival. She believed this would be possi-
ble, not knowing that on arrival, she would have to pay € 100 for accommo-
dation, € 50 for local transport and food. The woman had not expected such
expenses. When she could not repay her debts, she was raped and the perpe-
tratorsintended to sell her to abrothel but she escaped, and turned to the police
who took her to a detention centre (interview In Via, Berlin).

3.3 SUMMARY

The cases presented above involve victims of forced labour from all over the
world: Africa (Cameroon, Morocco), Latin America (Colombia, Brazil),
Centra and Eastern Europe (Poland, Latvia, Ukraine, Bulgaria) and Asia
(Vietnam, Philippines, China). Victims are recruited through different chan-
nels, however, without the involvement of intermediaries and instigators,
many migrant workers would not have migrated in the first place.

The workers either enter Germany without avisa, aslegal contract or sea
sonal workers or with atourist visa obtained under false pretences, or illegal-
ly with the assistance of human smugglers or traffickers. The case studiesindi-
cate that forced labour is not necessarily connected to illegal entry. Forced
labour isimposed on migrant workers with or without the direct involvement
of traffickers. But even those making use of the visa-free entrance arrangement
(Polish and Czech workers), the visitors or business visa (Kazakh and
Ukrainian workers), or a temporary employment contract (from Poland,
Turkey, BosniaHerzegovina, Yugodavia or Romania) are exposed to forced
labour practices. Thus, forced labour takes place both in the context of illegal
employment and behind legal fagades of regular contract or seasonal work.

The industries mentioned are: sex, domestic service including au pair,
agriculture and meat processing, restaurant and catering, sweat shop produc-
tion, fun fairs, construction, forwarding (transport) and advertisement |eaflet
distribution. It would be misleading to conclude that industries not mentioned
are not affected by forced labour. The industries referred to are those that are
focussed on by lobbying groups such as trade unions (as in the case of con
struction, meat processing, transport business) or NGOs (primarily prostitution
and domestic service). Law enforcement also focuses on these industries and
neglects other areas. Relevant information was most often obtained from coun-
selling services, trade unions and welfare organisations that are specialised in
particular economic sectors or that have a particular ethnic or national focus
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(Centra Eastern Europe-ZAPO, Latin AmericacAGISRA, or AsiaFIM and
BAN YING). The violent treatment or death of a migrant worker or the
involvement of celebrities may cause a wider media echo, which directs pub-
lic attention to these industries. In using the information provided by trade
unions, welfare organisations, public authorities and media, this study shares
the bias of these information sources. Given the structural and systemic char-
acteristics of forced labour, it is reasonable to assume that al industries with
illegal employment of foreign workers may have a share of forced labour. And
nearly al industries have problems with illegal employment (Irlenkauser,
2000).

The industries highlighted here share some characteristics. The work is
labour-intensive, often dirty, degrading and dangerous. The domestic work
force is often not willing (and not compelled) to submit to the relatively poor
conditions of work and pay. Effective control of these industries is difficult:
private households are widely excluded from controls due to the lega protec-
tion of the private sphere. And the risk of inspection in public locations like
construction sites or restaurants is low because the work sites are dispersed
and numerous. One official estimated that only one out of several thousand
cases of illegal employment is investigated in Germany (Marschall, 2003: 4).
The risk of control varies because labour inspection focuses on particular
industries and work sites; the visible presence of foreign workersincreasesthe
probability of acheck (Cyrusand Vogel, 20024). In industries where the trade
union has influence and wage levels are controlled (construction, meat pro-
cessing, transportation), a trend towards outsourcing and sub-contracting can
be observed. In such branches, forced labour hides behind a legal facade of
contract work in which the responsibility for forced labour is ‘outsourced’ to
subcontractors. In the case of seasonal work, trade unions play a more minor
role.

Trafficking for the purpose of labour exploitation is organised by a net-
work of more or less closely interacting perpetrators. The number of foreign
citizens working as recruiters, labour brokers or employersis strikingly high.
In many cases, victims of forced labour are recruited by compatriots under
false pretences. The common language and culture facilitate recruitment while
ethnic or nationa distinctiveness from the host country contributes to the vul-
nerability of workers.

The cases compiled here indicate that the degree of imposition of forced
labour corresponds to the probability of inspection. Slavery-like conditions
involving restricted freedom of movement exist only in extreme cases of pros
titution or in private households. In private households, where labour inspec-
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tionis unlikely to take place, perpetrators can impose slave-like conditions on
migrant workers more easily. In the sex industry, perpetrators retreat from fre-
guently controlled places such as brothels or nightclubsto private flats or hotel
rooms. Such hide-and-seek strategies are not possible in industries with pub-
lic or permanent work sites that are easier to control. The level of socia con
trol and therisk of inspection are factors, which determine the potential for the
imposition of forced labour.

To conclude, forced labour is a redlity in modern Germany athough its
incidence cannot be quantified from this account. In addition to the ‘ classical’
area of the sex industry, forced labour also occursin the informal economy and
in informalized employment relationships within the forma economy.
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FORCED LABOUR IN THE CONTEXT IV
OF IRREGULAR MIGRATION AND EMPLOYMENT

4.1 FORCED LABOUR AND IRREGULAR MIGRATION

This section looks into the various forms of irregular migration and their con-
nection to possible forced labour outcomes. In particular, it investigates the
manipulation of migration fees imposed by smugglerg/traffickers with a view
to subsequent expl oitation. Public statements often imply such adirect connec-
tion between irregular migration and exploitative illegal employment. For
example, the First Periodical Report on Security published by the Ministry of
Interior states: “The first term of payment of the fee for trafficking is often
extended. After successful trafficking, theillegal immigrants have to work off
their outstanding debts with illegal employment. In such cases, the trafficking
organization profits twice: they receive the fee for trafficking and they make
an additional profit on the exploitation of the trafficked persons through ille-
gd employment” (Bundesministerium des Innern, and Bundesministerium der
Justiz, 2001 : 331).

Empirical findings of this study and other research, however, draw amore
complex picture of the relationship between (irregular) entry and the subse
guent employment of migrant workers. As has been demonstrated in the pre-
ceding cases, victims of forced labour often enter countries of destination of
their own valition using legal means, such as tourist visas. Few are deceived
and exploited from the outset; the distinctions between legal migration, smug-
gling and trafficking are therefore not always clear. It can be argued that irreg-
ular migration is a much wider phenomenon of which trafficking and smug-
gling most likely constitute a smaller portion. Even though data based on bor-
der apprehensions only captures a certain portion of irregular migration flows,
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it can be assumed that the mgjority of irregular migrants in Germany enter the
country without the help of a smuggler or trafficker by simply overstaying a
regular (tourist) visa. These people are nonetheless vulnerable to forced
labour, as some of the empirical cases have demonstrated.

German authorities consider official entry with afalsely declared purpose
of stay to beillega entry and stay. Persons or agencieswhich supply visaswith
false information or use visa-free entry to recruit illegally employed workers
are therefore categorised as smugglers, even if they only operate in the coun+
try of origin and never enter German territory. According to German authori-
ties there are four patterns of smuggling in human beings: abuse of visa-free
entry, entry with fraudulent or manipulated documents, entry with visa
obtained by deception and entry without documents (Bundesministerium des
Innern, and Bundesministerium der Justiz, 2001: 333f). What followsisalist
of possible methods of entry:

Abuse of visa-free tourist entry: Citizens of al neighbouring states, of
OECD countries and of afew third-countries are exempted from visarequire
ments and are allowed to enter for tourist and visiting purposes. Visa-free entry
does not permit engagement in income generating activity. However, private
recruiters often abuse the privileges of visa-free entries: workers are recruited
for employment in the shadow economy or in prostitution. Polish migration
experts estimate that up to 200,000 Polish citizens use visa-free entry to take
up illegal employment in Germany on a regular or occasona basis. The
tourist-workers are mainly employed in agriculture, construction and domes-
tic services (seeaso Cyrusand Vogel, 2002b). A survey of counselling centres
revealed that 11 percent of clients without residence status were tourist-work-
ers requesting an extension of their tourist visa (Sextro, 2003).

Entry with fraudulent or manipulated documents: The Federal Border
Patrol reported 11,400 cases in which document fraud was suspected.
Documents of foreign citizens possessing residence status are provided with a
photo of the person to be smuggled. Visa stickers stolen from embassies are
also used; Iragi ID-cards, certificates from Azerbaijan and Italian ID-cards are
most common (Bundesministerium des Innern, 2002:17). Another practice
involves the use of valid documents belonging to a relative of the document-
holder. The unauthorised use of valid documents is common among relatives
of long-term residents, for example Croatian or Bosnian citizens during the
civil war (Alt, 2003). The use of fraudulent or manipul ated documentsis com-
mon practice among refugees escaping perilous situations and seeking shelter
in Germany. Polish migrant workers subjected to a re-entry ban often borrow
passports from relatives in order to pass border checks.
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Visa or documents obtained by deception: The use of origina visas or
documents obtained by deception seems common in the recruitment of forced
labour victims from countries requiring a visa. Authorities sometimes consid-
er the exploitation of officially recruited migrant workers behind the legal
facade of contract for services employment or seasona work as entry obtained
by trickery. The residence and work permit is granted on condition that statu-
tory standards concerning payment and working conditions and the legal sta-
tus of the enterprise are being met. If a sending company of contract workers
or an employer of seasona workers violates statutory conditions, human
smuggling may be suspected. Some law enforcement units refer to the human
smuggling provision in order to initiate an investigation of sending enterpris
es. If the offence can be proven, the residence and work permits will be with-
drawn and the employers will be charged with human smuggling.

In the following, the abuse of so-caled “travel protection passports’
(Reiseschutzpass or carnet de touriste) will be recounted as it has been used
for the recruitment of foreign workersinto illegal employment.+ A police offi-
cer in the Berlin crimina police office refers to the high degree of organisa
tion: “As a rule, Ukrainian citizens enter the country by a visa obtained by
deception. A real business sets up bogus enterprises and issues invitations for
tourists, allegedly for private visits or faked business trips. A concrete exam-
ple: The investigation of a Federal Customs office in southern Germany
exposed three Ukrainian workers. It was discovered that each had been hired
out by an enterprise in another German city; one of the cities was Berlin.
Behind the companies stood a Russian citizen, and then it was discovered that
these enterprises were only letterbox companies. And within half a year, the
letterbox company in Berlin had issued over three hundred invitations for
which the German embassy in Kiev had issued a visa’ (Bernsee, in Lucht,
2002: 92).

In addition to the bogus invitation letter, Ukrainian citizens make use of
the opportunity provided by the ‘carnet de touriste’. “Thisis aform of insur-
ance that the German Automobile Association can issue in partnership with
organisations in other countries. It is nothing more than insurance: all costs
that the host would haveto cover are covered by thisinsurance. If someone has
bought this insurance and presents it on request, the German Embassy (until
recently) would conduct no further investigation. Advertisements for such

4 The Office for Foreign Affairs responded to reported abuses of travel protection passportsin 2002
and took measures to stop the described practices. Only three years later did the practice of visa granting
raise awider public interest. In February 2005, a parliamentarian investigation committee was set up to
explore the abuses and identify political responsibility. At the time of publication of this study, the investi-
gations were ongoing.
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insurance policies appear in the local media of sending countries; they don’t
refer to illicit work but rather offer to organise employment in Germany or
other Western European countries. This is the basis of the first contact. The
organisation of avisaisincluded for a set fee” (Bernsee, in Lucht, 2002: 73-
74).

Private recruitment or travel agencies engaged in the organisation of visas
for Ukrainian migrant workers under false pretences are violating immigration
law and committing human smuggling offences. A public prosecutor working
in the field found that the situation was made worse by an inconsistent visa
policy. The Federal Ministry of the Interior had accepted the insurance scheme
through which private German enterprises issued the travel protection pass-
port. German diplomatic agencies in CEE countries have been instructed to
accept such documents as an equivalent to an invitation. The senior public
prosecutor commented: “The introduction of the * protection passport’ resulted
in thousands of Eastern Europeans, mainly from Ukraine, entering Germany
and other Shengen countries, namely Spain, Itay, France and Portugd as
alleged tourists and then taking up employment. The men were placed in cor+
struction and the majority of women in prostitution” (Maus u.a., 2003). The
irregular Ukrainian migrant workers recounted that they had entered Germany
with valid visas and faced no problems at the checkpoint. If no legal violation
can be proven, the entry of migrant workers from Ukraine is not registered as
an offence. Only when authorities can prove theillegal involvement of travel
agencies or intermediaries, is smuggling recorded.

Entry without valid documents: The last channel for the recruitment of
illegal foreign migrant workersisillegal entry. In 2001, 28,560 unauthorised
entrances were detected, 9,3 percent lessthan in 2000 (31,485). The decrease
in the number of apprehensions is attributed to a reduction in unauthorised
entries by citizens of Afghanistan, the Republic of Moldavia and Sri Lanka.
The number of unauthorised citizens from Asian states has diminished. The
highest numbers of unauthorised entries are among citizens from Romania
(2,916), Yugodavia (2,521), Iraq (2,216) and Turkey (2,184). These four
nations account for one third of all unauthorised entrants (Bundesministerium
des Innern, 2002: 13). The magjority of these entries take place on foot across
the so-called green border. In most cases the foreign citizens have no docu-
ments at al (Bundesministerium des Innern, and Bundesministerium der
Justiz, 2001: 333).

According to the data provided by German Border Patrol “it can be
proven that about thirty percent of al foreign citizens illegally entering
Germany were smuggled” (Bundesministerium des Innern and
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Bundesministerium der Justiz, 2001: 331). A total of 9,194 persons were
brought into Germany by human smugglers in 2001 (2000: 10,320; 1999:
11,101); of these, 1,298 citizens were from Afghanistan, 1,001 from Irag, 895
from India, 840 from Romania and 620 from Y ugoslavia (Bundesministerium
des Innern, 2002: 14). The number of human smugglers apprehended at the
German borders decreased by roughly ten percent from 2,740 in 2000 to 2,463
persons in 2001. In 1999, one quarter of the 3,410 apprehended human smug-
glers were former Yugodavian citizens trying to smuggle compatriots.
According to Alt, it is common for persons to try to bring their own relatives
into Germany (Alt, 2003: 100, footnote 13).

In 2001 and the years before, human smugglers were predominantly citi-
zens of the Czech Republic (325) and Germany (333). While the number of
Czech human smugglers went down by 209, the number of human smugglers
with Turkish citizenship increased by 224. The apprehension of 80 Afghan
human smugglers (2000: 33) showed that that this group was getting more
involved (Bundesministerium des Innern, 2002: 14). The number of investiga-
tions of human smugglers increased from 5,212 (1996) to 8,290 (1999)
(Bundesministerium des Innern, and Bundesministerium der Justiz, 2001:
332). The first security report prepared by an expert group suggests that the
circumstances of human smuggling and trafficking vary and cannot be gener-
alised as trafficking in persons. “The range of perpetrators extends from indi-
viduals who smuggle relatives across the border to huge crimina organiza
tions with a highly differentiated labour structure and international sphere of
operation” (Bundesministerium des Innern, and Bundesministerium der Justiz,
2001:334). Such findings counter the assumption that the crimina offence of
human smuggling is always connected to organized crime. According to the
Situation report by the Federal Criminal Office in 1990, only nine percent of
the 816 investigations of human smuggling involved organized crime
(Bundesministerium des Innern, and Bundesministerium der Justiz, 2001:
334).

Officers from the Federal Border Patrol insist that the relationship
between illega border crossing and forced labour is not examined and thus
cannot be proven. “The question of what happens to the people entering ille-
gdly isnot the main concern of the Federal Border Patrol. We are active along
the border. Our task is the prevention of illegal entries’ (BGS Koblenz, tele-
phone interview from 8 May 2003). This assertion was confirmed by a police
officer in charge of trafficking for sexual exploitation: “ At the moment [of bor-
der crossing - auth.], we cannot know if the women who enter illegally are
being trafficked into sexual exploitation or not” (interview, LKA 23, Berlin).
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NGO representatives also emphasised that when crossing the border,
many women do not know what form their employment will take. They
believe that the organization will keep its promises. NGOs confirm that it is
often hard to distinguish between human smugglers and traffickers. One social
worker reported of an organisation smuggling refugees from Poland into
Germany, which kept the agreements made with its clients - with the exception
of one woman who was sexualy abused (personal communication, ONA
Berlin). In this case the organisation was both a reliable commercial partner
for the mgjority of its‘customers and an exploitative culprit for afew others.
It is difficult to know in advance what kind of an organization one is dealing
with.

Alt (2003) emphasizes that the influence of criminal networks is overstat-
ed. Illegal immigrants may consider the process to be fair, provided agree
ments are kept. Illegal immigrants interviewed in Leipzig and Munich report-
ed that while criminal and mafia-like groups do exist, their contact with ille
gd immigrantsisminimal. According to Alt’s estimates, ten to twenty percent
of all smuggled persons are exploited and thus likely to be trafficked victims
according to the new German law. The share of trafficked persons from CEE
countries who are exploited is lower than those from Non-European countries.
Law enforcement officers estimate informally that the share is about thirty per-
cent (Alt, 2003: 331, 333) but, asin the case of Chinese citizens allegedly traf -
ficked into labour exploitation, law enforcement is often unable to investigate
illegal immigrants' intentions and the nature of their future employment.

The following example illustrates the link between smuggling/trafficking
and employment, based on the account of a Turkish immigrant: “A Turkish cit-
izen paid € 3,500 to a smuggler organisation in Turkey for transport to
Germany. The organisation got him avisafor Bulgaria and brought him there
by plane and then on to Albania. From Albania the group was shipped to Italy
and after resting for 12 days in a small flat, the group was brought to Paris
where the organization ended the service. The young Turk asked another com-
patriot he became acquainted with for support and he finaly arrived in
Germany after having travelled for 45 days. For the first month and a half, he
lived with relatives. Then he applied for asylum and was accommodated in an
asylum seeker home” (Alscher et al., 2001: 70). Itislikely that the ‘uncle’ had
paid an advance fee to the smugglers and the illegal immigrant was obliged to
work off the debt. Such arrangements seem to be common within the Turkish
community (Jordan and Duvell, 2002). They are reminiscent of Chineseimmi-
grantsin New Y ork, where relatives pay smugglers fees and expect the immi-
grant to work off the debt. In anumber of cases, the gap between the debts and
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the income is so great that the Chinese workers never work their way out of
debt (Kwong, 1997). The Turkish man was free to leave after two years of
unpaid work, having paid off the fee of € 3,500 for the smugglers services.
But asin the case of illegal Chinese immigrantsin New Y ork, the debtors are
often grateful to have immigrated and do not resent their creditors.

A recent study reviewed the application of judicia provisions in 2,666
court decisions on smuggling in human beings (892 a and b, Foreigners Act)
in 1999. It turned out that the offence most commonly combined with smug-
gling in human beings is document fraud (8 267, Pena Code) with 79 appli-
cations (3%), followed by illegal employment of foreign workers with 73
applications (2.8%), driving without license (44 applications, 1.6%), pimping
(33 applications, 1.2%), promotion of prostitution (24 applications, 0.9%),
fraud (23 applications, 0.9%), serious trafficking in persons (18 applications,
0.7%), supplying false documents (17 applications, 0.6%), trafficking in per-
sons (15 applications, 0.6%) (Steinbrenner, 2002: 130).

The data reflects the complexity of court decisions and the impossibility
of drawing a direct connection between smuggling/trafficking in human
beings and subsequent exploitation. The Federal Criminal Office stresses that
trafficking in sexua exploitation is difficult to substantiate. It seems that law
enforcement authorities use the suspicion of organised crime or trafficking-in-
sexua-exploitation to initiate investigations and then drop the provision,
switching to offences that are easier to prove such as smuggling in human
beings or pimping.

The reason for the trafficking bias is that police concentrate on criminali-
ty and organized crime. The overestimation of the extent of trafficking is
traced back to an enforcement-related sampling strategy: “It is wrong to con-
clude from the findings of the police and other law enforcement agencies
focussing on crimina networks that these are the most common structures in
the migration business’ (Alt 2003: 339). Labour enforcement, when confront-
ed with illegal employment, is mainly interested in the aspect of smuggling in
human beings (§ 92 a and b, Foreigners Law). The situational reports on
organized crime compile trafficking and illegal employment data separately,
not considering the connection between them (Bundeskriminalamt, 2002a).

Given that trafficking into sexual exploitation is - according to present
data - the main area of trafficking in persons, data can be seen as illustrative.
In 2003, German authorities registered a total of 1,235 victims of trafficking
for sexua exploitation, of which 1,108 were foreign nationals. Information on
the entry status of victimsis available for 993 cases. 413 women (41.6%) had
crossed the border illegally while 580 victims (58.4%) had entered legaly
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(Bundeskriminalamt 2004: 12). Only 8.7 percent of all victims of trafficking
for sexual exploitation were recruited by violent means. In 45 percent of the
cases, the traffickers deceived their victims about the real purpose of recruit-
ment. 30.3 percent of the victims were professionally recruited through artist
agencies or newspaper adds. In 827 cases, the Federa Crimina Office ascer-
tained the use of violence, both physical and mental, in forcing women to take
up or proceed with work in prostitution: 437 women (52.8 %) of the trafficked
victims encountered violence. This was an increase of 11.5 percent compared
t0 2002 (Bundeskrimialamt, 2004: 12). However, thesefiguresrefer mainly to
women who were liberated from brothels. According to counselling centres
specialized in trafficking into sexual exploitation, about 90 percent of foreign
women working in prostitution or domestic services are not physicaly
detained. The mgjority have access to telephones and can go shopping on their
own (interview with Agisra, Cologne).

To conclude, forced labour, including forced prostitution, should be treat-
ed as phenomenain their own right and not be confused with illegal immigra
tion. German women too can become victims of trafficking for sexual
exploitation. According to the recent situational report on trafficking, ten per-
cent of trafficking victims are German citizens (Bundeskriminalamt 2004 5).

4.2 FORCED LABOUR AND ILLEGAL EMPLOYMENT

The previous sections have shown that forced labour can be an outcome of
both regular as well as irregular migration. It some exceptional cases, mainly
in the sex industry, it can also affect German nationals. A further conclusion
drawn from the empirical research is that a basic distinction can be made
between debt bondage, abduction and davery as one grouping in which per-
sons are sold directly to traffickers, and forced labour situations that evolve
gradually over time. Even when arecruiter or employer recruits migrant work-
ers with the intention of exploiting them, migrants often enter the relationship
- although under false pretences - voluntarily. The exploitative conditions of
work and pay are generaly introduced gradually. The perpetrators ‘test-out’ -
to use the term coined by an interviewed expert from |G BAU - the victims
ability to resist and then tighten the screw of intimidation. Thus, migrant work-
ers are not smply victims of forced labour; they become victims. This section
will analyse the gradual imposition of forced labour in the context of particu-
lar economic sectors, taking into account the perception of different actors,
most importantly that of the migrant workers themselves.
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The per spective of migrant workers

Provided that the informa agreements between employers and workers con-
cerning pay and working conditions are honoured, illegal employment takes
place with the mutual compliance of employers and workers. In this case, al
parties to illegal employment profit. This compliancy of joint perpetrators is
called “crime without victim” in criminology: none of the immediate actors
suffer personal loss. 1llegal employment on the basis of mutual compliance is
atypicd ‘control offence’ and many cases go undetected. The mgjority of ille-
ga foreign workers interviewed emphasised the advantages of working in
Germany. Foreign migrant workers do not have any moral problems partici-
pating in the informal economy. The legal violation is justified with the argu-
ment that the workers carry out legitimate work and receive fair wages,
enabling them to support their families and satisfy legitimate needs. They
emphasise that the poor economic situation in the home country forces them
to work abroad.

Migrant workers argue that the German employer is required to respect
German law. The employers are responsible for the evasion of taxes and ben-
efits. lllegally employed workers argue that they are not entitled to social ben-
efits and socia security and that they personaly bear the risks of illega
employment. Migrant workers emphasise that they do not oust native workers
since the employer decides who gets the job and domestic workers are often
considered unsuitable for the work they do. Unemployment among German
workersis thus attributed to their unwillingness or inability to perform jobs as
expected by employers. With this view, migrant workers develop strong self-
esteem as entrepreneurs. However, the reality does often not correspond with
this positive self-image; migrant workers must submit to conditions of work
and pay they have not agreed to. In order to justify the acceptance of
unfavourable conditions, workers refer to positive and negative incentives.

Migrant workers compare their conditions of work and pay with thosein
their country of origin. Due to considerable wage differentias, the income in
Germany is attractive even if it is well below that earned by native workers.
The differential in currency values means that wages increase in value when
converted into the currency in the country of origin. Given these gains, work-
ers do not object to the harsh working conditions and long working hours,
which are seen as a chance to generate more income (Piore, 1979: 95).

The difficulties and degrading aspects of the work situation are down
played for psychological reasons. Qualitative-empirical researchers on illegal
immigration in Germany report that immigrants present themselves as entre-

57



Trafficking for Labour and sexual exploitation in Germany

preneurial and self-reliant in order to avoid cognitive dissonances (Cyrus and
Voge, 2002b). On the one hand, migrant workers know that they are likely to
be cheated of payment or suffer some form of abuse; on the other hand, they
know they have few viable aternatives. Migrants have to manage their daily
affairs and will not waste time and energy on matters that offer no prospect of
success. Qualitative research reveals that while most illegal migrant workers
can tell stories of underpaid or withheld wages, they concentrate on the posi-
tive aspects of the migration project. In the present interview sample, many
victims considered it futile to demand back-wages.

The clam that foreign migrant workers agree ‘voluntarily’ to
unfavourable conditions has to be seen relative to the lack of aternatives in
their country of origins. lllegaly employed migrant workers are vulnerable.
They are aware that detection and apprehension will lead to expulsion or
deportation. They are convinced that they have no rights at al. The First
Periodical Report notes the consequences of this legal framework for victims
of trafficking in sexua exploitation:

“Only in exceptional cases do victims (of trafficking for sexua exploita
tion) report to the police because they are classified not only asvictims of traf -
ficking in sexual exploitation but aso as perpetrators committing the crime of
illega entry, among others. Moreover, they are reluctant to report to the police
because the traffickers threaten the women and their relatives with violence or
reprisals after return to the country of origin” (Bundesministerium des Innern,
and Bundesministerium der Justiz, 2001: 105).

Thelegal exclusion produces a pattern of conduct in which migrant work-
ers avoid contact with public authorities. In some cases of trafficking in sexu
a exploitation, perpetrators make use of men in police uniforms who beat or
blackmail the victims (information by LKA Berlin). Perpetrators threaten that
victims will face a severe penaty due to their illegal status if they contact
authorities; they threaten to report victimsto labour enforcement offices them-
selves and sometimes in fact do this.

Residence and work permit requirements bind migrant workers to their
employers. Employers generally do the paperwork. The workers are not
required to visit the labour office personaly and they are not informed about
their lega rights or the instruments that guarantee them. They have no contacts
with German authorities and have to rely on information provided by employ-
ers. They are told that German authorities are hostile to migrant workers and

5 Cognitive dissonance occurs when a person holds two or more different, opposing views. Cognitive
dissonance results in attempts to reconcile them.
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often send foreign workers back home to protect resident workers. A Polish
contract worker said: “But how can we put pressure on the employer? Thereis
no law we can rely on. As a contract worker, you don't have many rights. Itis
just like in the army. The gang master says. I’ll send you home” (interview
with the author).

Encounters with enforcement officers during work site controls confirm
this suspicion; they do not inform employees of their basic rights and entitle-
ments. Migrant workers report that during such checks, their residence and
work permits are scrutinised and they are asked to leave if thereis evidence of
any irregularity. The control procedure reinforces the threats of their employ-
ers. Their legal exclusion and dismissive treatment by law enforcement offi-
cers affirm worker’ s perception of vulnerability and their submission to poor
labour conditions.

Finaly, victims of forced labour fear criminal action by their former
employers. The sample includes several cases of victims who did not report
their experiences after escape or release, even though their socia counsellor
encouraged them to do so. If a migrant worker notices that the employer will
not pay the salary that was agreed upon, he may terminate the employment
relationship (exit option). In many cases, however, the employer starts to
deceive the workers after aperiod of fair treatment. In such cases, the workers
reaise only later that the back-wages will not be paid. Thereis no incentive to
report maltreatment, menace or wage fraud. The only option is to leave the
employer - and another migrant worker will quickly fill the vacancy.

Betrayed migrant workers fear the financia burden of lega proceedings,
as demondtrated in the statement of a Polish migrant worker. His employer
argued that never before had a migrant worker complained. The migrant work-
er replied: “Thefear of high feesfor court proceedingsisdecisive. Most Polish
seasona workers cannot afford them.” This consideration was confirmed by
18 Romanian seasonal workers who were considering taking legal action
againgt their employer through a counselling centre but did not know whether
they themselves would be charged and if so, how high the fees would be.

Foreign migrant workers who are trapped in exploitative situations may
improve their situation over time. For instance, Polish women employed in
domestic services may find economic niches in private households (Cyrus,
2003a; Cyrus and Vogel, 2002b). A migrant worker who isillegally employed
may become a gang master (Alt, 1999: 149). But more often, a situation of
gainful employment turns into one of exploitation in which the worker is
trapped.
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The cases of forced labour reported in this study share some common fea
tures. All situations involve sub-standard conditions, making the employment
irregular and illegal. There are principally four categories of employment in
sub-standard conditions on the basis of: (1) mutual compliance; (2) indirect
threat; (3) direct threat and (4) direct restraint. The first two categories are
more psychological in nature, the latter two more action-driven. In al cases,
the victims feel that they have no aternative. The crucial issueis, however, to
determine at which point an employment relationship becomes coercive and
forced. In the following, it is argued that this point begins with the imposition
of indirect threats which often involve fraud and deception. The following sec
tion will present typical examples from each category.

Sub-standard employment on the basis of mutual compliance

Asarule, workers are aware that they are not being worse than national work-
ers, but they do not complain as long as their income remains profitable.
Workers agree to work seven days a week without overtime (interview with
ZAPO; interview with Polish seasonal worker). In a number of cases, howev-
er, workers recruited for jobs in the informal economy were surprised to dis-
cover on arrival that the terms of their contract would not be honoured but that
they could potentialy earn moreif they worked longer hours or accepted piece
rates. Most ‘target’” workers accept such offers; they have left their families to
earn as much as possible in a fixed period of time (Piore, 1979: 95). But in
other cases, workers discover that the workload is impossible to bear and
resort to one of three options. leaving the job (exit), demanding fairer condi-
tions (voice) or submitting to the conditions of work and pay (loyaty)
(Hirschman, 1970). Workers may accept the situation if the employer promis-
es compensation equal to or greater than what was originally arranged.

In other cases, workers consent unconsciously, believing that payment
will be forthcoming. The undercover investigator Lewandowski provided an
example: “A subcontractor didn’t pay or paid very little, just enough for work-
ers to survive and keep working. And he retained most of their wages. This
happened for a while until the workers demanded their wages so forcefully
that he called the police and informed them that ‘ here is a construction site and
so-and-so many workers are undocumented’. And then the police came and
sacked them all - and got rid of them” (Lewandowski, 1999: 50). Respondents
from Federa Customs and Labour offices said that employers anonymously
contacted them in order to get rid of workers demanding their pay. The exam
ple of the 42 Polish construction workersillustrates this. The men expected the
payment of their wages but instead, the police arrived and al workers were
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sent home without payment. The workers had not suspected wage fraud. Only
the agent knew that the employer had intended to withhold the wages (Alt,
2003).

Thus, compliance may refer to an informed decision (in which workers
are aware of the employment conditions in advance) or to a decision made
because there is no alternative. In the latter case, workers cooperate because
they are not aware that the agreement was designed to be violated at a later
stage. Thisisasituation of fraud.

Employment under sub-standard conditions enforced by indirect threats

Workers often feel trapped after arriving in a foreign country. Lacking the
means to return or to choose the ‘voice option’, they submit to the conditions
imposed on them. The employer does not need to threat openly; mounting
debts, indirect and implicit threats, and a lack of viable alternatives suffice to
guarantee the compliance of the worker. Submission is a slow process. work-
ers gradually become aware of the real conditions of work and pay.

The case of the Polish congtruction workers is illustrative: they came to
Germany expecting to find free accommodation and working conditions
equivaent to those in Poland. At the beginning, the workers received an
advance payment of € 100 from the employer but were shocked by the poor
accommodation and the fact that they were expected to pay for it and for trans
portation. When some workers complained, they were threatened with dis
missal. This option was not viable from their point of view. Gradually they
realised that the working conditions were much poorer than in Poland; they
had to purchase their own tools and work much longer hours. But the workers
accepted these conditions, expecting that their wages would be higher with
overtime and compensation. When the workers received their first payments
after six weeks, they realised that the employer was not paying overtime. The
employer argued that the workers had not earned a bonus; they received min-
imum wage for eight hours of work, regardless of how long they had in fact
worked. Their wages were further reduced by transport and accommodation
costs. The maority of the workers accepted the situation, hoping that their net
wages would be higher than their income in Poland (see case 20 in this study).

Employment under sub-standard conditions enforced by direct threats
and restraint

The final technique is the use of direct, explicit threats or restraint. A Polish
construction worker explained what happened to workers who did not con-
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form. The enterprise, prepared for such a situation, had erected a legal facade.
With dubious arguments and the threat of immediate dismissal, the employer
had forced workers to sign a consent form for their dismissal. The dismissed
workers had to leave their accommodation immediately. The employer
informed the Foreigners Office that the employment relationship had been dis-
solved. The Foreigners Law dictates that the workers must then receive their
passports and a public order to leave the country. This procedure served as a
warning to the remaining workers. In severa cases, workers were threatened
with violence or blackmailed. These direct threats can be used during recruit-
ment, employment or at the end of the employment relationship in order to get
rid of the workers.

It israre for force to be used in the recruitment process. Foreign migrant
workers wanting to work in Germany generally believe the (false) promises of
traffickers, intermediaries or future employers. In 2003, only 8.7 percent of
victims of trafficking for sexual exploitation were recruited by force. In most
cases compiled in this study, victims were lured into labour or sexua exploita:
tion by brokers who made false promises concerning the kind of work or the
conditions of work and pay. Of all registered victims of trafficking in sexual
exploitation, 45 percent had been deceived about the actual nature of employ-
ment (Bundeskriminalamt, 2004: 11).

When workers object to their working conditions, threats are often used to
silence them, as was the case with the Colombian domestic worker whose
employer told her that she would be imprisoned for her illega status if she
reported her case. In some forms of seasona employment, employers threaten
rebellious workers with physical violence. Such situations were reported by
those employed in agriculture and the fun-fair trade. In the cases compiled,
violence was occasionally used at the end of employment; for example, the
Romanian contract workers who were forced to return to Romania. Violence
may also be used to intimidate workers who demand the payment of back-
wages, as was the case of the African asylum seeker, the social worker in an
Eastern German city, and the seasona worker in the ice-cream parlour.

The most serious manifestation of forced labour is the immediate use of
coercion or violence in order to retain aworker. Although this pattern is usu-
aly hidden from the public eye, the sample of this study does include a few
such cases. The locking up of forced labourers, however, is rare in Germany
and evidence is difficult to abtain. In the sex industry and domestic service, it
is known to take place. Women are locked up; their passports confiscated and
physical violence is threatened or even deployed. For example, the Romanian
au pair that committed suicide had been seriousy beaten by her employers
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(seecase 8inthisstudy). Police and counselling centres reported severa cases
of raped and tortured women who are forced into prostitution. It is, revealing,
however, that victims of overt violence did not turn to public authorities of
their own accord. Only when victims received information from acquaintanc-
es about counselling centres, did they turn to these.

Theroleof private intermediaries

Victims of forced labour often turn to middlemen in asituation of crisis: unem-
ployed young adults desperately seeking work, single mothers separated from
their husbands or widowed, fathers who have lost their jobs and need to sup-
port their families. Economic desperation drives migrants to accept dubious
offers. The effective recruitment process by intermediaries relies on the abuse
of the economic plight of the victims.

A closer look at the compiled cases reveds the role of labour brokers or
employersin the decision making process of migrant workers. In several cases
the victims of forced labour were persondly Iured by the future employer, or
by visa and labour brokers closely cooperating with interested employers. In
many of the compiled cases, however, employers imposed forced labour with-
out the use of an intermediary, for example by abusing temporary employment
programmes.

As mentioned before, forced labour situations may evolve independent of
illegal border crossing and smuggling. Some victims of forced labour did not
know employers in advance and established contact after arrival. In some
cases, recruiters found and contacted victims already residing in the country.
In arecently reported case, recruitersfor brothelslooked for Russian-speaking
young women without proper residence status in Berlin and offered them jobs
in barsin Frankfurt/Main (personal communication with socia counsellor). In
another case, young African women awaiting asylum application rulings in
Eisenhittenstadt were recruited by a trafficker, taken to West German cities
and forced to work in prostitution (AgisraeV. et a., 2003: 99f).

The legal framework for the monitoring of private recruitment agenciesin
Germany has changed over the past few years. In 1994, the legidature ended
the state monopoly on recruitment, which had been in effect since 1931.
According to the new legidation, private recruitment agencies were required
to register and obtain permission from the public employment service
(Bundesanstalt fur Arbeit). Recruitment in and from countries outside the
European Community and the European Economic Space remained with the
Central Placement Office, with the exception of specialized agencies deding
in models, athletes or au pairs, which required special permission. This regu-
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lation changed again in March 2002. Private recruitment agencies do not need
permission anymore. The public monopoly on the recruitment of foreign
workers has likewise been abolished. Private recruitment agents can also
demand fees from jobseekers for successful placement.

Even prior to the reform, labour brokers were active players in the mar-
ket. Insiders report that seasona workers were often employed illegally and
had to pay 10-15 percent of their total wage for this service. Other sources
refer to afee between € 50 and € 150 (ZAPO). Recruitment fees of 10-30 per-
cent of the wage total are reported in the construction industry (Alt 2003: 329,
Fn 10). The case of the seasona worker in the ice-cream parlour indicates the
involvement of fraudulent job brokers. Victims of forced labour are often
assisted by a compatriot or co-ethnic who mediates between a perpetrator
looking for forced labour and potentia victims. In other cases, placement was
arranged by a commercia agency acting behind a legal fagade, serving as an
unauthorised employment agency for contract-for-services enterprises or as a
letterbox company in the country of origin or destination.

Under standing the demand side: Customers and employers

The starting point for every incidence of forced labour is a market for goods
produced by unlawful exploitation or an immediate form of forced labour (sex
work, domestic work, child care, etc.). Forced labour may also serve perverse
demands for work or servicesthat would are not available on the legal market
(child pornography, sadism). Clients and customers use these illegal goods or
services knowingly. At the same time, the ‘rational” demand for the cheapest
labour available generates a market for forced labour.

The majority of consumers are not concerned with production conditions,
even when stable or dropping prices may suggest that a commaodity has been
produced under illegal conditions. Most buyers of meat are unaware of the
unfavourable treatment of foreign migrant workers in the meat processing
industry. A consumer of vegetables may not know that the asparagus is proba
bly cheaper due to migrant workers who work under unlawful conditions.
Employers of domestic servants acknowledge that while personnel should be
entitled to statutory standards of work and pay, domestic workers are exempt
from such entitlements, working as they do in the informal sector where statu-
tory standards do not apply (Anderson and O’ Connell Davidson, 2003).

Commercia customers are not asked to take responsibility for their con
tractor’ s decisions. Outsourcing alows for a reduction in production costs and
awilled ignorance concerning the conditions of production. Managers of cor-
porations argue that they have to reduce production costs in order to improve
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competitiveness and to satisfy the expectations of consumers: “Not one single
meat-processing enterprise can survive without contract workers’
(Lebensmittelzeitung from 16 January 2004).

In sum, legal mechanisms do not force customers and employers to take
responsibility for legal violations, even when investigations suggest that out-
sourcing has enabled an employer to profit from exploitation. For example,
labour inspectors identified a huge automobile group in Bavaria as the main
customer of a transport contractor who had been sentenced for human smug-
gling. When investigations against the contractor were discontinued, the auto-
mobile group contacted the investigators from Federal Customs and threatened
to demand compensation for the economic loss due to the disturbances (infor-
mation from Federal Customs).

In the example of the African asylum seekers forced into labour, the main
contractor was a public housing association. On this construction site, 19 asy-
lum seekers were illegally employed and their wages withheld. When a group
of supporters organised a raly, the housing association negotiated with the
supporters. All responsibility was denied but the workers were promised their
withheld wages and were paid accordingly.

One police officer recounted that a letterbox company that organised the
illegal employment of construction workers disappeared after six months. The
police officer was convinced that the company’ s customerswere aware that the
business, which had been operating under different names, was involved in
crimina activity and the case was defined as organised crime. But the police
could not prove that the main contractor was involved in tax evasion.
Employers can be grouped into three main categories.

(1) A law-abiding employer will not make use of illega employment
and will ensure that subcontractors are law-abiding. However, the
trans-nationalisation and de-regularisation of labour markets have
contributed to increased competition. In order to satisfy customers
expectations, an employer may look for illegitimate ways to reduce
production costs in order to remain competitive (Nienhlser, 1999).
For instance, law enforcement officers recounted that the owner of a
transport company had contacted their office and complained that he
could not stand the illegal competition any longer. If authorities
would not stop the irregular employment of foreign drivers, he felt
compelled to cooperate with transport companies from abroad and to
dismiss domestic drivers (interview, local office of Federal customs,
Landshut).
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(20 Unfair competition may lead employersto resort to illegal practices
like tax evasion, irregular or illegal employment. Big enterprises,
acting as contractors, reduce their permanent staff and outsource the
risks of illegal employment to sub-contractors. The first category of
such sub-contractors is bogus companies not registered in Germany
and not paying taxes. In order to win contracts, these enterprises
make use of a legal fagcade: they establish letterbox companies and
clam to be based abroad. Some companies operate and vanish
before the first tax declaration has to be delivered. Investigations in
organised crime concentrate mainly on bogus enterprises, which
organise forced labour. The second category concerns officialy reg-
istered small and middle scale enterprises using a “mixed calcula
tion”. In order to reduce costs, permanent staff is supplemented with
irregularly or illegally employed workers (Nienhlser 1999).

Employers do not always admit to deviant behaviour. An employer who
was charged with illegal employment of CEE-migrant workers defended him-
salf with the argument that the market had forced him to hire illegal workers
(Tagesspiegel, 20 August 1995). The owner of a small Turkish construction
enterprise offered his view:

[lega workers] “work for € 4.50 per hour. Who would not like to have
such workers? | personally would like to have such workers too. Otherwise,
you cannot survive the competition with other firms. The prices have falen
through the floor. For instance, if | pay € 12.50 per hour, | have to add 40 per-
cent benefits, then | have to pay € 33.50 or € 20. Look at the other enterprises
with illegal workers or foreign migrant workers that are legaly employed;
they have to pay € 5.50 maximum. And moreover, they do not pay VAT. (...)
About ninety percent of all construction enterprises work with undeclared
workers. (...) Whileillegal workers without papers make up about ten percent
in construction, other forms of unauthorised work are common. There are
many workers who are registered as unemployed or receive socia benefits.
(...) And then you have additional Polish cyclical migrants.” (Erzbischéfliches
Ordinariat, 1999: 38).

Employers use the competition and frequency of illegal employment to
justify deviant practices. Bogus companies and registered enterprises with
mixed calculations compete for contracts. Forced labour seems to be more
common among bogus companies than among registered enterprises.

(3) A third category of employers consists of genuine traffickers. Police

officers indicate that traffickers profit both from the smuggling of
migrant workers and the subsequent exploitation of their labour. The
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most blatant examples of this pattern are the trafficking of women
for purposes of sexua exploitation and of Chinese workers, although
the research suggests that transportation and subsequent exploitation
is organised by separate gangs, which cooperate on an informal
basis.

Legidation is designed to penalize those who profit economically from
forced labour. In order to avoid being detected, perpetrators outsource risk to
sub-contractors. Sub-contractors evade detection by erecting legal fagades.
The paperwork submitted to control agencies is manipulated or forged.
Workersareintimidated or informed that contacting enforcement agencieswill
result in expulsion or deportation (for a comprehensive account of employers
measures to impose forced labour see table 1, annex). All in al, unscrupulous
employers are aware of the legidation’sweak points and exploit every judicial
loophole available.
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PROBLEMS OF LAW ENFORCEMENT V
AND VICTIM PROTECTION

5.1 TENSIONS BETWEEN A CRIME-BASED
AND HUMAN-RIGHTS BASED APPROACH

According to the UN Recommended Principles and Guidelines on Human
Rights and Human Trafficking, protecting victims' rights should take prece
dence over combating organized crime. In many countries, however, the main
approach to human trafficking is crime control. The new act against illega
employment, introduced in August 2004, invests law enforcement authorities
with more power to control illega employment and establishes more severe
sanctions against offenders. employersaswell asillegal workers. According to
the legidature, the objective of this new act is “to underline the detrimental
effects of illicit work and the necessity of prosecution. The measures will have
a preventive character, contribute to a broader awareness of the problem and
decrease societal acceptance of illicit work” (Bundestag, 2003: 2).

The rationale behind the government’s political line of a crime-control
centred approach was characterised by adirector of the Ministry of Labour and
Socia Affairs asfollows:

“To protect foreign illegal workers against exploitation, Germany impos
es a three-year maximum prison sentence or a fine on employers if working
conditions deviate substantially from those of comparable German employees.
A prison sentence of between six months and five yearsis possible in particu-
larly serious cases. This provision is also intended to maintain order on the
l[abour market” (Irlenk&user, 2000: 153).

The recent judicial reformsin Germany followed thisrationale and did not
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include a substantial reform of relevant provisionsin labour, social, pena and
immigration law that effectively reinforce the rights of victims. Foreign work-
ers still commit a crimina act when they stay and work without the required
permits. This makes the enforcement of the new anti-trafficking law difficult,
as victims of labour exploitation are not motivated to report exploitation.
However, the recently revised “ Ordinance amending the implementation of the
Residence Act” that came into force on January 1, 2005, stipulates:

“If the concrete facts or evidence indicate that a person obliged to leave the
country has been a victim of trafficking, a period of four weeks should be
granted for the voluntary departure. The person should be informed about
the opportunity of obtaining assistance and counselling from special coun-
selling centres. Postponing the obligation to depart should offer the foreign
national the opportunity to put his or her personal affairs in order” (BMI
2004: 211 - translation of author).

In accordance with the recent reform of the Penal Code, the provision
concerning a suspension of the obligation to depart (“reflection delay”) is no
longer restricted to victims of trafficking for sexual exploitation but covers
also victims of trafficking for labour exploitation. However, trafficking vic-
timsare still required to leave the country after this reflection delay. When vic-
tims are needed as witnessesin court proceedings, their departure is postponed
until the end of the court hearing.

Law enforcement authorities are now obliged to prosecute criminal
offences of illegal entry, illegal stay and trafficking for sexual and labour
exploitation smultaneoudly. The challenge is in the identification of traffick-
ing victims. In the mgjority of cases, illegally employed foreign workers -
including victims of forced labour - are treated as violators of the Foreigners
Law. Considerations of crime prevention thus overshadow the protection of
exploited migrant workers.

Some argue that granting illega immigrants rights beyond the basic
requirements of international human rights conventions would create incen+
tives and counteract efforts to combat illegal immigration. At the same time,
thereisno empirical evidence to suggest that entitlement to legal security lures
foreign migrant workers. The Federa Ministry of the Interior responded to a
petition that demanded improved protection of illegal immigrants:

“Foreigners who enter Germany or stay here without a proper residence

permit violate the law in force and are usually absolutely aware of the con-

sequences this will have for their life circumstances in Germany. In a partic-

ular sense they are themselves responsible for their ‘illegality’. From such a

position, no claims can be made of the German state or German society. In
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addition, the federal states share the position that the rights of ‘illegals’ are
sufficient and that these persons cannot make any demands of the state
given the unlawful situation that they have put themselves in.”
(Bundesministerium des Innern, 2001:5).

This statement demonstrates that the two approaches which focus respec-
tively on ‘crimes against the state’ and * crimes against victims of traffickers
are perceived to be at odds with each other. But according to experts, the gov-
ernment position relies on selective reporting by enforcement agencies. Alt is
aware of at least two case reports by front-line enforcement officers that were
rejected by superiors because they did not conform to the dominant repressive
approach. The final versions had little in common with the initial papers. Alt
quotes one concerned officer: “Deviant facts are deliberately ignored” (Alt
2003: 332).

The main problem is that maximum fines and punitive measures against
employers were not applied. At the same time, cases of blatant abuse and mal-
treatment of migrant workers (such as the Romanian contract workers in
daughterhouses) are considered to be “isolated cases’ and perpetrators are
termed “black sheep” (interview with NGG, Hamburg; Frankfurter Rundschau
from 20 January 2004; also Lorscheid, 2003b). In thiscase done, at least 3,500
Romanian workers were victims of forced labour in several meat processing
plants (NGG, 2003).

Other experts point out that the conversion of ‘illega employment’ from
an administrative to a criminal offence will hamper investigations. In the past,
labour inspection could decide how to proceed, penalizing most cases with
administrative fines and trying to concentrate on the most serious cases. Now,
every case has to be reported to the prosecutor. It remains to be seen whether
thiswill improve investigation and prosecution.

While criminalization may give law enforcement authorities greater
power in investigations, it may have unintended side effects. One lesson
learned from the prosecution of traffickers under the previous Anti-trafficking
Act is that a human rights based approach may actually enhance law enforce
ment responses. It helps to encourage victims to claim ther rights instead of
having them accept exploitation for fear of deportation. Hence, victim-protec-
tion is an important instrument for crime control.
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5.2 THE ROLE OF LAW ENFORCEMENT AUTHORITIES
AND THE JUDICIARY

The German government invests considerable resources in law enforcement in
the areas of immigration control and labour inspection. The number of officers
in migration control and labour inspection has increased steadily over the last
decades. Roughly 20,500 officers are involved in border control and surveil-
lance tasks. The budget of the Federal Border Patrol increased from € 0.7 bil-
lion in 1995 to € 1.6 billion in 2000, the personnel increased in this period
from 25,187 to 38,928 officers (Cyrus und Alt 2002: 155), of which 13,200
officers work with immigration control at the borders or airports
(Bundeskriminalamt, 2001c: 14). The Federa Labour Office increased the
number of personnel working in labour inspection from 50 (1982) to 2,450
officers (2000) (Beauftragte der Bundesregierung fur Auslénderfragen, 2000:
139). Federal Customs has conducted work site controls since 1992 and cur-
rently engages 2,900 officers to control Ilabour markets
(Bundesaud dnderbeauftragte 2002: 312). On January 1, 2004, the labour
inspection units from Federal Labour merged with Federal Customs thus
increasing the total number of labour inspectorsto 7,000. Thisis an exception
aly high investment in law enforcement as compared with other advanced
countries (Triandafyllidou, 2000; Vogel, 2000; Hjarno, 2003).

At the present time, the following approaches are applied by law enforcement:

Border controls are the exclusive responsibility of the Federal Border
Patrol and focus on combating illegal entry and stay, including the smuggling
and trafficking in human beings. Border patrol and police officers concede that
while border controls aim to prevent illegal border crossings, they do not
address subsequent exploitation. Trafficking into sexual or labour exploitation
is not always connected with illegal entry. As aready noted, about half of the
victims of trafficking in women enter the country legaly. Many illegally
employed workers enter with a visa obtained by fraud. Moreover, the imposi-
tion of forced labour is masked behind the legal employment of seasonal
workers and contracts for services. Likewise, entry as a bogus tourist with a
secret intention of taking up illegal employment is difficult to detect. In 2001,
border patrols refused 51,054 persons entry to Germany (Bundesministerium
desInnern, 2002: 15). Qualitative research suggests that Polish touristworkers,
when refused, turn to the next checkpoint and enter there (Cyrus and Vogd,
2002b). The concentration on policing the borders is furthermore very expen
sive (Kwong, 1997; Alt, 1999, Bhagwati, 2003).
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Criminal investigation is the domain of specialized departments of the
federal criminal police. Federal Customs units have recently begun investigat-
ing the recruitment of foreign migrant workers behind legal facades. The focus
is on severe cases of illegal employment, where evasion of tax and benefits
occur on a major scale. These investigations are effective but enormoudly
expensive and personnel-intensive. The further problem with this approach is
that it requires an initial suspicion. Federal Customs used the ‘smuggling of
human beings provision as the basis of initial suspicion. Taking illegal immi-
gration as a darting point, the agency can deploy criminal-tactical devices to
collect further evidence. If the investigation is successful, suspects are interro-
gated and irregularly employed migrant workers are interviewed. Illegally
employed workers are expelled and a re-entry ban is imposed. In the case of
service employment contracts, Federa Customs officids assume that the
workers have not violated the Foreigners Law intentionally; they are asked to
leave the country but no re-entry ban isimposed. This strategy is only effec-
tive when third-country nationals are illegally employed. The recent EU-
enlargement reduced the effectiveness of Residence Law as a weapon against
illegal employment; the nationalities that contributed to illegal employment of
foreign workers became EU-citizens.

Crimina investigation approaches are more effective in penaizing
employers. Some enforcement agencies prefer to investigate crimes ‘more
serious’ than illegal employment. Because the expenditure of personnel and
financia resources is so high, only the most serious cases are prosecuted. As
one customs officer stated: “We suspect that illegal practices are very common
in the transport business but we cannot investigate every case. Therefore we
decided to concentrate our investigations on big, leading enterprises in order
to give a warning signal to al other companies’ (interview, loca office of
Federa Customs, Landshut).

It is not clear to what extent deterrence works. Law enforcement officers
are prepared to admit that the concentration on a few and serious offences
means that |ess serious offences are ignored. In some cases, officers encounter
migrant workers in objectionable situations but because the law requires that
persons without proper residence status be deported, there islittle opportunity
to offer support. The new anti-trafficking legidation, if accompanied with
effective protection mechanisms, could change this.

Work site controlsare conducted mainly by specialized local agencies of
the Federal Labour Office and local agencies of Federal Customs
(Bundesregierung, 2000; Weber, 1999; Vogel, 2000; Voge, 2001). While the
Federal Labour Office focus on employees, Federa Customs examine docu-
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ments that are required on the work site. Since January 1, 2004, responsibility
for work site controls has passed from labour offices to Federa Customs
offices; the latter has increased its staff accordingly by 7,000 officers. In addi-
tion, a considerable number of officers from the police, tax authorities, social
security offices, pension funds, chambers of commerce and professional asso-
ciations are involved in monitoring labour market relations. A main argument
in favour of work site controls is that they are highly visible. Frequent media
coverage and press releases inform the public about efforts to combat illegal
employment and are intended to deter potential offenders. In addition to the
general objective of prevention through work-site control, there is the need to
apprehend employers, the “real culprits’. One labour inspector stated,

“The workers are interchangeable. And that is also our view of the work.
What matters is getting the employer because he gains financial profit, and
he is the one who - in my personal opinion - exerts negative influence on the
labour markets, because the employer could have employed German work-
ers without complications. And then, considering the contributions to the
social systems and the taxes: he is the one who saves a lot” (quoted in Cyrus
and Vogel, 2001: 47).

Work site controls begin with an examination of workers who, in general,
are not willing to cooperate. They are instructed by their employers to give
‘proper’ answers. An enforcement inspector from the labour office explained
the ingtitutiona and personal concern:

“The emphasis is on the apprehension of employers. That is the main task
for us. The workers only serve as witnesses, but then we face the problem
that the foreign workers say nothing or lie... It is well known that the
employees are exploited unscrupulously, but there are legal norms that have
to be obeyed by everybody. ... What really satisfies me is a proceeding
against an employer that results in a criminal sentence” (quoted in Cyrus and
Vogel, 2001: 47).

Detected illegal workers are reported to the foreigners office and then
deported. Under the previous law, employers faced at most a modest fine.
Migrant workers without required residence and work permits face more seri-
ous repercussions. An enforcement officer from alabour office pointed out this
imbalance; foreign migrants are expelled or deported and a life-long entry ban
is imposed as a result of the illegal stay, which is considered a criminad
offence. And “on the other side, employers come off well with an administra:
tivefine: thisresponse is dubious at best” (quoted in Cyrus, and VVogel, 2002a).
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The Police Trade Union (GdP) is aso critical of the approach that focus:
es on work site and worker control. A GdP working group on the administra:
tive reform of labour inspection responded to the announcement by the Federal
Ministry of Finances that labour inspection will conduct large-scale controls
within a particular industry every four to six weeks:

“The announcement that large-scale controls will be conducted scares the
control units, not the industries. The question remains as to who should deal
with the suspicious cases. All offices are working at full capacity and are no
longer in a position to follow all leads or to investigate at their own instiga-
tion. Conducting large-scale controls binds personnel capacity. The subse-
quent processing requires further capacities. Before the results of one large-
scale control can be assessed, the next large-scale control takes place. And
information from other sources (public persecutor, police, other labour
inspection offices or citizens) remains unprocessed. The final result may be
that the industries and work sites chosen for large-scale controls are only
those in which irregularity is expected. This would be contrary to the initial
intention” (GdP-Arbeitsgruppe Finanzkontrolle Schwarzarbeit, 2004).

Moreover, work site controls may draw personnel away from crimina
investigations. A police officer described the consequences of defining illegal
stay as a criminal offence and giving law enforcement no discretion in inves
tigations:

“The police are not really interested in the illegally employed workers. They

earn marginal wages. We are interested in detecting the employers who

profit. But the state labour office conducts controls with 120 officers on
construction sites. Day by day they apprehend a huge number of foreign
workers. And the police are obliged to take up investigations. In 1996, more
than 2,500 persons were apprehended. There are 60 police officers active

in this area in Berlin. Police efforts are paralysed by the huge number of

investigations. We didn’t get around to investigating the men behind it. We

worked almost exclusively for the public prosecutors’ ‘dismissal-of-cases-
machine’. Roughly 98 percent of cases were dismissed as insignificant”

(Bernsee, 1998: 21).

The statement confirms that treating illegal stay as a crimina offence
means that enforcement authorities spend too much time on insignificant cases
and neglect the more serious ones. Document checks have smilar shortcom-
ings. Customs officers explained “in a work site check, you find only those
documents you should find” (persona interview, loca Federa Customs
Office). These documents may include bogus registrations of the business,
false lists of work hours and payments. In some cases, businesses admitted to
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these practices. The Federal Labour Office a so reports these practices (Weber,
1999: 340). In the case of work site controls, only the most serious cases are
reported.

Tax investigations are associated with criminal investigations. Even
when a criminal offence has been proven, the actual extent of individual
responsibility cannot be known. Fines are inadequate as tax authorities collect
taxes according to declared assets, and the full extent of the operation can
rarely be ascertained. According to German law, a taxpayer is bound to deliv-
er proof if s/he feels that a tax requirement is inappropriate; the tax payer has
to declare all sources of income. Tax investigations concentrate on those who
profit from unauthorised economic activities and do not address the victimised
employees (for agenera account of tax search provisions see Ignor and Rixen,
2002: 397-421).

Victim protection programs are designed to ensure that victims are will-
ing to serve as witnesses in court hearings againgt traffickers. Until recently,
this applied only to victims of trafficking for sexual exploitation. Previous
experience has shown that most victims enter such programmes after being
apprehended by the police. The police are required to review the situation of
women found in brothels. If it seems that the woman is a trafficking victim,
she should be offered temporary status and brought to a counselling centre.
Since October 9, 2000, the law provides a four-week reflection delay during
which victims are cared for by qualified counsellors and can decide it they
wish to serve as witnesses. If a woman decides to serve as a witness, she is
alowed to stay for the duration of the court proceedings. Women are accom-
modated in special shelters and the government covers the costs of stay and
repatriation. Police and counselling centres consider witness programs to be
necessary and demand more generous treatment of victims. Organisations
involved in this process complain that their funding is uncertain and that vic-
tims of trafficking in sexual exploitation are not always provided with ade-
quate support (Agisrae.V. et d., 2003). The problem remains that local author-
ities are responsible for the implementation of federa laws without adequate
funding alotments. As aresult, loca socia benefit agencies may be reluctant
to cooperate.

The introduction of avictim protection program for victims of trafficking
into sexual exploitation was a first step in overcoming the tension between
crime prevention and human rights based approaches. Some trade union rep-
resentatives demand the introduction of a smilar witness scheme for forced
labour generally (Honsberg, 2004; von Seggern, 1997). As a result of the
recent amendments to the penal law and the coming into force of the new
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Residence Act, the witness protection program has been extended to victims of
forced labour. It is not yet clear how the new framework will work.

To summarise, law enforcement uses several approachesto prevent illegal
entry and employment. Although the main focus should be on employers, itis
mainly the workers that are investigated. This repressive control approach has
limited successin restricting the black market economy and controlling crime;
a the same time, resources are detracted from the investigation of serious
crimes and foreign workers without proper residence and work permits
become victims. Enforcement officers, aware of this problem, propose struc-
tural reforms:

“Investigation on independent initiative is necessary, as well as analyses of
industries and corporations. If white-collar crime depends on economic
operational and commercial expertise, then investigators have to acquire
this expertise too. On the other hand, victims have to be protected more
effectively in order to win allies in the fight against organised crime and
white-collar criminality. The witness protection programs for prostitutes
willing to serve as witnesses are an important step in this direction”
(Rugemer, 1997: 15).

The actual extent of crimina activities is difficult to ascertain in the
absence of testimonia witnesses. There is a considerable gap between maxi-
mum fines and the fines actually imposed: these correspond to the profit that
is demonstrated to have been gained through criminal activity and are there-
fore often low. The average fine of an employer isonly € 1500. Moreover, only
about one fifth of the imposed fines are in fact paid. In 2002, the Federa
Labour Office imposed € 122.2 million in fines, but only € 30.4 million were
paid (Harpfer, 2003). Most offenders charged with high fines appealed and had
the fine reduced. When companies are based abroad, they can evade charges.

An exemplary casein this context isthat of theillegally employed Kazakh
worker. The subcontractor was fined € 2,250 for mandaughter through cul pa-
ble negligence (see case 30 of this study). The fine was low because the
accused maintained that he had no income and was a welfare recipient. His
case was not investigated further even though it was clear that he had profited
from the illegal employment of the Kazakh worker. In another case involving
human smuggling, the accused received a suspended sentence of 21 months
(Harpfer 2003). In the case of the Romanian au pair who committed suicide, a
German couple was sentenced for fraud, human smuggling and bodily injury.
The wife recelved a suspended sentence, the hushand a prison sentence of 45
months. The judge emphasised, however, that the suicide was not subject of
the sentence, because serious bodily injury could not be proven (Amtsgericht

77



Trafficking for Labour and sexual exploitation in Germany

Ansbach). Both examples show that when courts have difficulty penaizing
offences against workers, they change the charge to human smuggling. This
also occurs in the prosecution of trafficking into sexual exploitation: “ The dif-
ficulty in presenting evidence in offences concerning trafficking into sexual
exploitation often means that cases are dismissed, whereas offences of minor
severity that are easier to prove are prosecuted” (Bundesministerium des
Innern, and Bundesministerium der Justiz, 2001: 104).

To conclude, practitioners interviewed in the course of this study argued
that investigations would be more successful if migrant workers would coop-
erate. But current laws prevent enforcement agencies from compelling illegal-
ly employed workersto act as witnesses. The power of law enforcement islim-
ited. Officias concede that only one of thousands of cases of illegal employ-
ment is actually controlled. The crime control approach has obvious limita
tions. The combined introduction of alegal norm ‘forced labour’, the reduc-
tion of the criminal offence ‘illegal entry and stay’ to an administrative offence
and a pro-active strategy to empower forced labour victims would encourage
victims of forced labour to come forward and oppose the practice of forced
labour.

5.3 ASSISTANCE PROVIDED TO VICTIMS: THE ROLE OF TRADE
UNIONS AND CIVIL SOCIETY ORGANISATIONS

This final section will discuss current victim support structures in Germany.
Since effective enforcement of anti-trafficking legidation ultimately depends
on better cooperation with victims, it isimperative that migrants feel empow-
ered to claim ther rights, whether they are regular or irregular. Western
European destination countries have highly developed support structures for
migrant workers as compared to other regions of the world. Even though pol-
icy approaches to migration are restrictive, strong civil society networks have
developed aimed at integrating migrant workers and protecting their rights.
Workers organisations, though often reluctant to adopt an open-door-policy,
are part of these networks.

Until recently, trade unions shared the idea that labour immigration is
detrimental to German society and should only be allowed in exceptional
cases. Today, the trade union umbrella organisation DGB accepts that immi-
gration is necessary for demographic and economic reasons and, provided it is
properly managed, benefits the receiving country. In order to protect the inter-
ests of domestic workers, unions insist that illegal immigration and employ-
ment be prevented. According to trade unions, the best way to protect workers
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against unlawful employment is to prevent illegal and irregular employment.
While there are sporadic calls for better measures to protect migrant workers
(Honsberg, 2004), the member organisations of the DGB have not yet pro-
posed a comprehensive programme to support foreign migrant workers.

Actua support of migrant workers depends on the individua decisions of
trade union activists. Trade unions have trouble making contact with migrant
workers (IG BAU, 2001), because migrant workers have often had bad expe-
riences with trade unions in the past. At the same time, trade unions do not
actively approach foreign migrant workers, preferring instead to cooperate
with law enforcement. Some regiona branches of the construction trade union
even sent members out to screen construction sites and to report suspicious
cases to law enforcement, indifferent to the consequences for the migrant
workers. One trade union secretary explained that the subsequent expulsion or
deportation of illegal foreign migrant workersisjustified: ‘1llegally employed
foreigners know the rules of the game and if they deliberately take the risks of
illegal employment, they cannot complain if they are deported’ (interview
with author).

In order to prevent abuse of the service contract system, trade unions used
to lobby for the cancellation of bilateral agreements. More recently, sometrade
unions (IG BAU, NGG) have accepted that authorised contract and seasonal
workers need support and have offered them membership and lega aid
(Honsberg, 2004; Cyrus, 2003b). But since foreign workers do not approach
the trade unions, few trade union activists are aware of the conditionsin which
they work. At the moment, the construction trade union is establishing a mem-
bership service for contract workers from CEE countries. The trade union
NGG, responsible for workersin the meat processing industry, isinvestigating
Romanian forced contract workers. And finally, the DGB counsdlling centrein
Berlin has opened its services to migrant workers. These measures signa a
change in the trade unions' stance towards migrant workers. from a position of
exclusion to one of inclusion.

Most counsdlling centres for immigrants rely on public funding and their
mandates are significantly influenced by the state. Counselling centres in
Germany have to promote the integration of immigrants who are lawfully
residing in Germany while no services are offered to immigrants without law-
ful residency. Another explanation for the ignorance of counselling centres
towards illegal and temporary migrant workers is the ambiguity of their legal
dtatus. Section 92 a of the Foreigners Act (896 of the new Residence Act)
states that the support of illegal entry and stay isa criminal offence while sec-
tion 76 (887 of the new Residence Act) states that public services are obliged
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to report on illega foreign residents. Furthermore, socia workers are not
familiar with the rights of the victims of forced labour and therefore do not
offer counselling services for irregular migrant workers. The effect of these
arrangements is clear: employees of the counselling centres emphasise that
they are not entitled by public authorities and welfare organisations to work
with irregular immigrants.

According to a survey conducted in 2002, most counselling centres for
immigrants have very little contact with irregular migrant workers. Only spe-
cialized charity organisations demonstrate an interest in them. The survey indi-
cated what forms of assistance irregular immigrants require; information on
regularization (51%), referral to a lawyer (15%), financia support (10%),
access to medica treatment (6%) or medical care for pregnant women (2%),
financial support for legal proceedings (2%), counselling on emigration to
another country (2%), support to find a school for children (2%) or accommo-
dation (2%). Only one percent of the support isrelated to problems of employ-
ment (Sextro, 2003).

Most counselling centres have no contact with and little knowledge of for-
eign or temporary migrant workers. Even the trade union’s counselling centre
for resident foreign workers in Berlin has no contact with temporary migrant
workers (personal communication with socia counsellor). A few counselling
centres with national or regional speciaisations admitted to being aware of the
abuse of migrant workers. One social worker explained that while the abuse of
labourers from the former Yugodavia is common knowledge, the problem
does not get addressed as it is not part of his counselling centre's mandate.
Migrant workers are often reluctant to complain for fear of deportation. Most
social workers share this view and avoid the subject of labour exploitation.

Socia workers are exposed to a basic dilemma, as demonstrated in the
following case. A counsellor suspected that minors of an ethnic community
were being brought into Germany illegally to work in private households and
retail shops. This practice seemed to be embedded in the cultura practice of
their country of origin. The advisor was caught in a dilemma: if she reported
her victims, they would risk deportation by law enforcement and be forced to
return to the conditions they sought to escape. The foreign employers and their
familieswould a so be penalized and sent back to their country of origin; inno-
cent dependants born and raised in Germany would be affected as well.

Only the socia workers for female migrants working in the sex-industry
conduct visits to bars and brothels and attempt to understand the conditionsin
which their clients work. The other notable exception was a counselling cen
tre for temporary migrant workers from CEE countries, which has since been
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shut down. This centre had been founded on the principal that German law
assures illegal and temporary migrant workers basic rights. A thorough analy-
sis of the labour law reveds that that entitlement to wages and the right to
appeal are independent of residence and work status and that furthermore,
industrial tribunals are not obliged to investigate the residence status of plain-
tiffs. Given thislega framework, migrant workers can be encouraged to make
lega claims through public channels. Several grass-roots groups that support
immigrants have adopted this empowerment approach.
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THE WAY AHEAD V I

Given the extent of the violation of workers human and socia rights, more
decisive steps should be taken to stop forced labour exploitation. In spite of the
measures dready in place, migrant workers in Germany are still at risk of
becoming victims of extreme forms of exploitation, including forced labour.
Though the German government has made headway in revising its laws
againgt human trafficking and illegal employment, the present approach has
relied heavily on crimina law. This, however, should only be the ultimaratio.

As the findings from this study suggest, properly implemented human
rights policy would not jeopardise but rather increase public security and con-
tribute to a reduction in criminality. The goals of improved victim protection,
containment of the shadow economy and more efficient criminal investiga
tions and penalties are not mutually exclusive. A rights-based approach to
human trafficking would require a two-pronged strategy: protection of victims
on the one hand and apprehension and penalising of perpetrators on the other.
The introduction of such a double strategy requires a change in thinking.
Current legidation suggests to irregular migrant workers. ‘ Regardless of what
you have been through, we will punish and deport you'. This message should
infact be: ‘Even if we can probably not allow you to stay, we will protect you
and take care that your rights are respected’. By reassuring workers that they
are entitled to legal rights, they will be more likely to resist the imposition of
forced labour conditions and to cooperate with counselling centres and law
enforcement authorities. The empowerment of abused workerswould serve to
prevent and help regulate abusive practices.

The following section will address the new legidation and make some
suggestions of how best it can be implemented to gradually eliminate forced
l[abour exploitation in Germany. As afirst step, law enforcement agencies and
other stakeholders require guidance on the German legal concept of “traffick-
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ing for labour exploitation”. A useful starting point might be a focus on forced
labour and in particular on the specific forms of coercion that are used to make
workers accept discriminatory working conditions. Existing provisions in
German crimina and civil law may be useful in this regard. A rigorous appli-
cation of these provisions would be afirst step towards more effective prose
cution of abusive employers and intermediaries.

One example is the provisions against usury (8138 Civil Code and § 291,
Pena Code). According to German jurisprudence, paying a worker less than
two-thirds of the standard wage - locdl level or tariff agreement - can be pun-
ished as wage usury (Ignor and Rixen, 2002: 377-393). Industries or services
that are not covered by such agreements, such as domestic service, should ben-
efit from similar wage regulations and benchmarks for minimum work condi-
tions. All forms of underpayment below a threshold defined as wage usury
should be considered an abuse of a workers' vulnerability and thus punished
as an administrative or criminal offence.

If workers are forced with violence or threats of dismissa when they
refuse to submit to unlawful conditions of work and pay, the employment
should be considered forced labour. Manifestations of menace include the
threat of violence against the worker or his family or the threat with unlawful
dismissal. The relevant provisions of the Penal Code are coercion (8240, Penal
Code), threat (8241, Pena Code) or blackmail (8253, Penal Code). In the case
of violence used to force workers to accept unfavourable conditions or with-
draw legitimate claims, the relevant provisions of the Penal Code are bodily
injury (8223, Penal Code), dangerous bodily injury (8226, Pena Code), and
wrongful deprivation of personal liberty (8239, Pend Code). If employers
exploit the dependency of workers in order to impose degrading and inhuman
treatment - unworthy accommodation, bad food - this should fall under dis-
criminatory employment. Most relevant provisions are codified in administra:
tive circulars concerning the food supply and accommodation for migrant
workersand relate to wage usury (8138, Civil Code and 8291, Penal Code) and
discriminatory employment (8 406, Social Code, book three).

The law enforcement officers interviewed stressed that customers and
main contractors deny responsibility for forced labour and pretend to be
unaware of irregularities. It would be advisable to specify the liability of cus-
tomers and main contractors in particular industries (for example, 85, 2
Posting-of-Workers Act covering construction workers and seafarers) (Ignor,
and Rixen, 2002: 351-376). The liability of customers and main contractors
deliberately using services or goods produced with forced labour should be
generalised to cover al employment relationships.
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The next challenge is to remove the barriers that impede victims of forced
labour exploitation from cooperating with law enforcement authorities. For
migrant workers, the main obstacles are the fear of reprisals, job loss and sub-
sequent deportation. To change this perception, a new focus must be created in
law enforcement and judicial activity. At present, rather than focussing on seri-
ous cases of forced labour exploitation, public attorneys are drowned in minor
cases, such asillegal residence. To avoid this, unauthoriesed stay (892,Foreig-
er Act; 895 of the new Residence Act) should be reduced from acriminal to an
administrative offence. Such a reduction would mean a reversion to the situa-
tion before the 1990 Foreigners Act reform, when illega stay was an admin-
istrative offence.

The current provision for expulsion or deportation is not statutory: the
Foreigners Law stipulates that foreign migrant workers without a required
work and residence permit may be expelled or deported. In minor cases, expul-
sion or deportation is not compulsory; nonetheless, migrant workers without
required work permits are routinely expelled or deported. This practiceis jus
tified as a preventive measure. Victims of forced labour should be encouraged
to serve aswitnessesin investigations. The best way to achieve this goal would
be to abstain from any regulation that criminalizes immigrants. Such areform
would not mean that foreign workers automatically remain in the country;
their stay would still be considered unauthorised.

In addition to creating positive incentives for victims to cooperate with
law enforcement authorities, victims should be compensated for unpaid
income. Every employer should pay compensation equal to a six-months-
income to a worker who lost his or her job on the basis of unauthorized stay.
Migrant workers are entitled to remuneration for the work done, regardless of
residence and work permit status. And foreign migrant workers - with the
exception of particular contract workers - have access to industrial tribunals.
However, the cases presented indicate that illegally employed workers are
afraid to take legal action. Instead, some resort to mafia-like gangs or take
crimina steps themselves to collect back wages. If workers knew they could
apply to industrial tribunals without fearing deportation, fewer would resort to
criminaity. The obligation that public services report to foreigners offices
(876, Foreigners Law; since 1.1.2005: 887 Residence Act) should be lifted.

Legidation should also set new deadlines within which a clam must be
made. In someindustries, aclaim can only be made within two weeks after fin-
ishing the work contract. This period is too short for migrant workers.
Counsdlling centres need time to counsel victims of forced labour. In addition,
the network of counselling centres for immigrants should extend the scope of
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their services. The research presented here suggests that most counselling cen
tres do not intervene when informed of forced labour cases because they have
no mandatein labour market issues and little chance of effecting change. Trade
union agencieswould also profit from alegislative reform, asit would provide
greater opportunity for cooperation between trade unions and irregularly
employed foreign migrant workers.

At present, most counselling centres do not tackle the problem of forced
labour of migrant workers for fear of being punished for aiding and abetting
illegal residence. The legal consequences of advising illegal immigrants must
therefore be clarified. Welfare organi sations should prepare amanual for socia
workerswith basic information on therights of and legal instruments available
toirregular migrant workers. Such initiatives require public support. A portion
of paid fines should be applied to the funding of such services.

These proposed measures will increase the risks for those who profit from
forced labour and may prompt such actorsto take greater responsibility. A case
study of Danish labour markets indicates that the irregular employment of for-
eign migrant workers is amost unknown in Denmark even though state
authorities hardly ever conduct work site controls. The main reason is a con
sensus among socia partners to accept and pass tariff agreements. Trade
unions and employers' associations ensure that their members comply with
regulations. Employers associations should feel responsible for restraining
employers from dealing with workers who work under sub-standard condi-
tions or irregular conditions.

In addition, specia protection measures are needed for workers who are
particularly vulnerable to exploitation, such as contract workers. The hiring of
contract workers is based on bilateral agreements between Germany and sev-
eral countries of Eastern Europe. Even though regulations concerning contract
workers stipulate that conditions of pay should not be lower than those of
native workers, thisis hardly enforced. In practice, contract workers face many
problems appealing to industrial tribunals or civil courts in Germany. If they
appeal to judicia authorities in their home countries, their claims are often
either regjected or not enforced. The Posting-of-Workers-Act stipulates that
standard working conditions are applicable to all foreigners working in
Germany. Minimum wages, however, are only regulated in two sectors, name-
ly construction and ocean shipping. Hence, an extension of the Posting-of
Workers-Act to cover other relevant industries would therefore be advisable.
It would provide German industrial tribunals with the means to aso enforce
standards of pay.
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The abuse of seasonal and contract workers programmes should be tack-
led through stricter monitoring and the empowerment of workers to report
abuses. Work and residence permits should remain valid even if control author
ties cancel a contract due to irregularities. The worker should be allowed to
work for another employer aslong asthe work permit isvalid. Workers should
go personally to the office that issues residence or stay permits in order to
reduce dependency on the employer. The authority should provide written
information on rights and instruments in the worker’ s language, including the
names, addresses and tel ephone numbers of a trade union office, a NGO and
the responsible public authority.

The situation of domestic workers accompanying diplomatic staff raises
specia concerns. NGOs dedling with this issue demand that migrant workers
employed by diplomats be entitled to basic rights like every other migrant
worker. Given that the work site of domestic servantsis the private accommo-
dation of diplomats, diplomatic immunity should not pertain. Moreover, all
employees of diplomatic staff should be permitted to appeal to the competent
authorities in the country of employment.

Findly, strategies to combat forced labour of migrant workers must be
developed in an international context. Cooperation between the agencies of
affected countries should be reviewed and streamlined according to the dua
approach outlined above. At the same time, it is important to expand legal
work programmes as an effective meansto prevent human smuggling and traf -
ficking. This should be combined with targeted action in origin countries to
reduce migration pressure. The anti-trafficking programme currently imple-
mented by GTZ (Gesdllschaft fur Technische Zusammenarbeit) is an impor-
tant initiative. Travel agencies and illegal recruitment agencies that provide
migrant workers with visas or work and residence permits obtained under false
pretences should be better monitored. Trade unions should be encouraged to
improve the protection of migrant workers and to initiate a socia dialogue on
fair employment practice. Employers associations need to take part in efforts
to protect victims of forced labour as a prerequisite for stability and social jus
tice. International organisations can play acrucial rolein thetraining of actors
who can help to prevent and eliminate all forms of forced labour exploitation.
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ANNEX |

LIST OF INTERVIEWS

L 1ST OF INTERVIEWED EXPERTS

1

|G BAU, Bundesvorstand, Internationales - Construction, Frankfurt am
Main, F. Schmidt-Hullmann [16.04.03]

FIM eV. (Frauenrecht ist Menschenrecht e.V.), E. Niesner, Andrea Bode,
Frankfurt am Main [16.04.03]

AGISRA Frankfurt am Main, J. Rosner, [16.05.2003]

LKA 23 Berlin (Criminal Investigation Department Berlin), Mr. S. and
Mr. M. [29.04.2003]

IG BAU, Bundesvorstand, Internationales - Agriculture, Berlin, S. Graf
[12.05.2003]

Bundeskriminalamt Wiesbaden, H. Rall [16.05.2003]
Jesuit Refugee Service, Berlin, J. Alt [02.05.03]
ZAPO Berlin, C. Roth, B. Waldek, [05.05.03]

IG BAU Hamm, B. Gabriel [03.06.03]

IG BAU Bremen, W. Jégers [11.06.2003]

. Ban Ying Berlin, N. Prasad [ 16.06.2003]

In ViaBerlin, victim protection programme, T. Ziener [17.06.2003]
In ViaBerlin - au pair service, B. Eritt [19.06.2003]

Vietnamhaus Berlin, Fr. Nonnemacher [20.06.2003]

ONA Berlin, Mrs. D. and E. [23.06.2003]

Reistromme e.V. Berlin, T. Hentschel [03.07.2003]

. AGISRA Kdln, B. Nadjavi [07. 07.2003]
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18.
19.
20.
21.
22.
23.

Respect-Germany, S. Schmidt and R. Heubach [03.07.2003]
Landesarbeitsamt Dusseldorf, P. Rack (08.07.2003]

NGG, Hauptverwaltung Hamburg, M. Dieterich [31.07.2003]

LKA NRW, Hr. Sprode [01.08.2003]

Federal Customs, Loca Office Landshut, M. Hofmann [05.08.2003]

Federa Customs (InKo-BillBZ) Kéln, Hr. Korfgen, Fr. Hartmann
[11.08.2003]

L1ST OF INTERVIEWED VICTIMS OR WITNESSES

1.

N o oD

Columbian Domestic Worker, interviewed in Frankfurt/Main
[13.05.2003]

Polish Construction Worker (Poland) [28.06.2003]

Polish Seasona Worker (Berlin), [03.07.2003]

Philippine Domestic Worker (Siegburg - Bonn) [07.07.2003]
African asylum seeker (Berlin) [24.7.2003]

Angolan socid advisor Erfurt, Hr. P. [25.7.2003]

Socia Advisor, K. J,, Berlin [29.07.2003]

L IST OF TELEPHONE INTERVIEWS WITH EXPERTS

© 0N gk~ wDdNPRE

e N N
> wDbdh PP o

[<e}
N

LKA 341 Belin, Herr Bernsee

LKA 22 Berlin, Frau Rudat

Staatsanwaltschaft Disseldorf

Bundesanstalt fr Arbeit Nurnberg, Herr Wahl
Bundesgrenzschutzprésidium Ogt, Pressestelle, Herr Papenfuld
Bundesgrenzschutz Koblenz, Pressestelle, Herr Corndli
DGB-Beratungsstelle Berlin, Herr Cinar

Frauenzentrum SUS| Mitte

AWO-Beratungsstelle Wedding, Herr Doganay

Generd staatsanwaltschaft Duisseldorf, Herr Neumann

. Staatsanwaltschaft Dusseldorf, Herr Schwarzwald

Caritas Innenstadt Frankfurt/Main, Frau Bresic
Evangelischer Flichtlingsdienst Frankfurt/Main, Herr Westerwick
Hauptzollamt “ Grof3er Kurfurst” Berlin, Herr Unger



15.
16.
17.
18.
19.
20.

Annex

KrimZ, Hr. Steinbrenner

Caritas Migrationsdienst Berlin Frau Eisenstein
Arbeitsamt Frankfurt/Main, Herr Skottke
Landesarbeitsamt Hessen (Pressestelle).

Herr Anderson, Minchen

Oberfinanzdirektion Nurnberg, Medienstelle Zall

LIST OF DESCRIBED CASES

1

2.
3
4

o

© © N

11.

13.

14.
15.

16.

17.

African Women trafficked in sexua exploitation (LKA NRW)

Forced prostitution from Ukraine (media reports)

Hotel prostitution (Ban Ying)

Two Bulgarian women recruited under false pretences for prostitution
(Agisra, Cologne)

Romanian women recruited by private persons for swinger club (socia
advisor Berlin, persona communication)

A Moroccan young woman, exploited as domestic workers and attempt to
force into progtitution (Agisra, Cologne)

Colombian domestic worker, intimidated (persona comm. with the victim)
Au Pair: Romanian girl suicide (Landsgericht, Ansbach)

Y oung African man (Socia advisor, Berlin)

Philippine domestic workers, died after abandoning (documentation FIM,
Frankfurt)

Polish domestic worker, successful industrial court proceeding (ZAPO,
Berlin)

Moroccan Au Pair (Agisra, Cologne)

Philippine domestic worker, employed with a diplomat (persona commu-
nication with the victim)

Eighteen Romanian seasonal workers in agriculture (ZAPO, Berlin)

About 220 Polish seasona workers in cucumber harvest and processing
(ZAPO, Berlin)

Polish seasonal worker account on illegal placement (persona communi-
cation with the worker)

Polish seasonal worker after accident on work site (ZAPO, file documenta
tion)
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18.

19.

20.

21.

22.

23.

24.

25.

26.

21.

28.

29.

31

32.

3,500 Romanian contract workers in meat processing (NGG, Hamburg,
media reports, investigation files)

Polish contract workers in meat processing (ZAPO, Berlin, documenta-
tion file)

Polish Contract workers in construction (IG BAU, Hamm)

Bosnian contract workers in construction (Federal Customs, Landshut)

Irregularly employed Italian workers in construction enterprise perceived
as organised crime (State Criminal Office, NRW, Report on organised
crime NRW)

42 Polish construction workers recruited under false pretences and delib-
erately betrayed (Alt 1998)

Illegal foreign workers unaware of an illega stuation (State Labour
Office NRW, investigation report 2001).

Turkish worker involved in shadow economy (Alscher et.al. 2001)

African asylum seeker, betrayed as illegal construction worker and
assaulted when demanding back-wages (personal communication with the
victim, media reports)

Account of a Polish Catholic priest working undercover in construction
(Lewandowski, 2000).

Brazilian construction worker threatening employers to get back-wages
(Aus, 2000)

Abduction of employer (State Criminal Office; Bernsee, 2002)

Illegal Kasakhstan worker killed on worksite (Harpfer, 2003)

Polish Seasona worker in ice-cream parlour, betrayed and maltreated
(ZAPO, Berlin, file documentation)

Czech seasonal workers illegally placed in restaurants (Federa Customs,
investigation file)

Turkish illegal immigrant, two years employment without wage (Alscher
et. a., 2001)

34. Matreated Portuguese workers, employed in restaurant and construction

(Socid advisor, Erfurt)

35. Trafficking of child workers in domestic service and business (socia

36.

94

worker)

About 100 Chinese trafficked and employed in snack-bars (Landes
Criminal Office, Berlin; pressrelease and personal comm. with investigat-
ing officers)



37.

30.

41.

42.

Annex

Lithuanian illegal workers, employed in garment sweat shop production
(Local Labour Office, Frankfurt/Main).

Polish seasona worker in fun-fair trade (ZAPO, Berlin, documentation
file)

Four Polish seasonal workers employed in fun fair (ZAPO, Berlin, docu-
mentation file)

Two Polishillegal workers employed with a circus (ZAPO, Berlin, docu-
mentation file)

Irregular employment of foreign drivers forwarding business (Federal
Customs, investigation files)

Bulgarian women, indentured work of distribution of advertisement
brochures (InVia, Berlin).
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