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Preface

The primary goal of the ILO is to contribute, withember States, to achieve full
and productive employment and decent work foriadluding women and young people,
a goal embedded in the ILO Declaration 2008 $aocial Justice for a Fair
Globalization® and which has now been widely adopted by theriat@nal community.
The integrated approach to do this was furtherfiresgd by the 2010 Resolution
concerning the recurrent discussion on employfent

In order to support member States and the socitiigra to reach this goal, the ILO
pursues a Decent Work Agenda which comprises fotarrelated areas: Respect for
fundamental worker’s rights and international labstandards, employment promotion,
social protection and social dialogue. Explanatiand elaborations of this integrated
approach and related challenges are containednumer of key documents: in those
explaining the concept of decent wdrky the Employment Policy Convention, 1964
(No. 122), in the Global Employment Agenda andapplied to crisis response, in the
Global Jobs Pact adopted by the 2009 ILC in theraiath of the 2008 global economic
crisis.

The Employment Sector is fully engaged in suppgrtioountries placing
employment at the centre of their economic and abogiolicies, using these
complementary frameworks, and is doing so throudgrge range of technical support
and capacity building activities, policy advisosrdces and policy research. As part of
its research and publications programme, the Empdoy Sector promotes knowledge-
generation around key policy issues and topicsaramihg to the core elements of the
Global Employment Agenda and the Decent Work Ageridee Sector’s publications
consist of books, monographs, working papers, eynpémt reports and policy briefs.

The Employment Working Paperseries is designed to disseminate the main
findings of research initiatives undertaken by #aeious departments and programmes
of the Sector. The working papers are intendedntm@rage exchange of ideas and to
stimulate debate. The views expressed are thensigility of the author(s) and do not
necessarily represent those of the ILO.
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José Manuel Salazar-Xirinachs
Executive Director
Employment Sector

! See http://www.ilo.org/public/english/bureau/dgmshload/dg_announce_en.pdf

2 See http://www.ilo.org/public/libdoc/ilo/2010/1809_108_engl.pdf

3 See the successive Reports of the Director-Getethe International Labour Conferen8eecent
work (1999);Reducing the decent work deficit: A global challe(@p01); Working out of poverty
(2003).

* See http://www.ilo.org/employment.
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Abstract

Today’s international investment law is characetiby significant fragmentation.
Different disciplines of investment regulation hayrewn over time in form of separate
treaty regimes and address different aspects efnational investment matters. This
paper provides an overview over the main treatied @egulatory aspects from the
perspective of relevance for labour issues. Todhid, the paper gives an overview over
main labour related provisions in WTO Law (the GAZi®l the TRIMs Agreement), and
in bilateral and preferential trade and investnagreements. The picture gained by the
overview reveals considerable diversity. Partlyyedsity is driven by the distinct
regulatory intent of different agreements. In martr, it appears to make a difference
whether agreements target investment protectiomgsiment liberalization or both.
Overall, the analysis of labour issues across dhge of different regimes suggests that
there is scope for innovation to deal with labauiimore coherent and more effective
manner in the context of international economialtatpn.






1. Introduction

Both international labour law and internationaléatment law have shaped important
international rules in their respective fields. Ttheatment of labour issues in international
fora and by means of international conventions gldtack at least to the coming into
operation of the International Labour Organiza{ith®) in 1919. The emergence of today’s
legal frame for international foreign direct inwesint (FDI) took mostly part post World
War 1l, when the end of colonialism and gun-bogilathacy required capital exporting
countries to develop new, legal instruments toqmtotheir assets invested overseas. The
historical coexistence of different sets of rules labour and foreign direct investment
persists by far and large until today.

An increasing interest in the relationship of FDddabour issues can be noted with
accelerating international economic globalizatiarothe past two decades. Noteworthy,
the discussion of labour and FDI has not primagityerged in the legal sphere, but is rather
triggered by development economists analyzing F@N$ and patterns and their possible
development effects, including effects on labourkets and employment.

As a result, there is an increased interest todaynterstand better how labour matters
are dealt with in international investment ruleeeTquestion raised has several dimensions
that need to be distinguished. First, a differeagists between labour rights issues and
employment. While labour rights and employment haveertain interrelation, the rather
‘moral’ angle of labour rights (part of a humanhtg canon) and the more ‘economic’ angle
of employment is the reason that a differentiatsoregularly helpful.

Second, a clear distinction is needed between tbstipn of the substantive coverage
of labour issues in international economic law, greimpact of (certain provisions of) Il1As
on labour / employment issues. This paper engagagliscussion on the first question and
is therefore of a distinctly legal nature. It prd®$ an overview over relevant types of IIAs
and the treatment of labour issues therein. Thigipdoes not deal with the second question
that would require an analysis of an economic meatur

Third, the analysis is challenged by the strongrfrantation of today’s international
investment law. Different provisions are spread outa large range of bilateral and
multilateral agreements, including Bilateral Invasnt Treaties (BITs), WTO law and,
Preferential Trade Agreements (PTAs). While som¢hebe agreements deliberately deal
with labour issues, other agreements may rathelidittyp cover labour related questions as
part of a treatment of economic questions.

The paper proceeds by addressing the main aspeatéemational investment law
respectively: The following Chapter 2 addresseswasapects of labour issues in multilateral
agreements, i.e. the relevant agreements that aateop WTO law. Chapter 3 looks at
Bilateral Investment Treaties (BITs), and gives sowrpnsideration to the labour /
investment interface in Preferential Trade Agreeisi@ATAS).

2. Multilateral Agreements (WTO Law)

Although the WTO Agreement is in its core a trageeament and the comprehensive
treatment of investment under the auspices of ti@OWas been repeatedly denied, the
close interrelation of trade and investment is b&son that several aspects of WTO law



have relevance for investment matters as ‘wsllhenever trade law covers behind the
border issues, the interrelation with investmertid® is eye-catching. In particular, the
General Agreement on Trade in Services (coveringstipns of establishment), the
Agreement on Trade Related Investment MeasuresM$RLtovering measures to be
applied to investment having a trade relevancepiieement on Trade-related Aspects of
Intellectual Property Rights (TRIPS Agreement), atm@ Plurilateral Agreement on
Government Procurement can be considered as ek fnd investment agreements. A
discussion of investment agreements and labouesssill see how these agreements relate
to labour and employment questions. The followivg subchapters look at the GATS and
the TRIMs Agreement in more detail.

2.1. The General Agreement on Trade in Services (GA TS)

The GATS entered into force in 1995 when the clesifrthe Uruguay Round resulted
in the conclusion of the WTO Agreement. The spedfialracteristic of the GATS to be both
a ‘trade’ and an ‘investment’ agreement derivesnfithie particularities of services trade.
Unlike trade in goods which is by its nature crbesder, services may be delivered through
four different modes of supply. The GATS definessth modes as ‘cross border trade’
(mode 1), ‘consumption abroad’ (mode 2), ‘commdrgigesence’ (mode 3), and trade
through ‘presence of natural persons’ (mode Anongst the four modes of supply, mode 3
and mode 4 have certain relevance for investmendeVB, the commercial presence in a
host country, equals an investment in services. dds relevant for investment matters
since trade in services under mode 3 — investmenggularly requires the presence of key
personnel in a host country in order to establishdminister the relevant investmént

Due to this overlap, the GATS is not only an agreetrio regulate trade in services,
but can also be considered to contain elements ofveestment agreement. Indeed, in light
of the fact that no other comprehensive multildt@greement on investment has been
concluded until today, the GATS may be seen asnibst advanced, multilateral agreement
to regulate investment issues on a nearly gloladésc

2.1.1. The GATS and Labour Issues

The GATS does as such not aim at regulating labmtters. It proposes — according
to its preamble — liberalization and sectorial apgrno foster economic growth and the
development of developing countfie®n the same token, the GATS recognizes explicitly
the right of WTO Members to issue domestic regafat{Art. VI.2 GATS), and the
particular needs of developing countries (intea,afirt. IV GATS).

The framework of rules under the GATS is twofoldnAmber of common trade rules
apply, such as MFN treatment, applying generallgltoneasures affecting WTO Members’
trade in services (Art. Il GATS). Second, marketems (Art. XVI GATS) and national
treatment (Art. XVII GATS) only apply to the exteWTO Members have made specific
commitments. Commitments are made via inscriptiomo i dedicated schedules of
commitments. These schedules are structured by srafdeupply and list any reservations
in terms of market access and national treatmdre.system therefore consists generally of
commitments Members can make in different secmsmplemented by the possibility to
list reservations for all commitments. The GATS'ilbin agenda suggests ongoing

! Particularly, ‘investment’ is one of the ‘Singapdssues’, i.e. a topic WTO Members decided to $amu during
the 1996 Singapore Ministerial Conference. In lighlack of negotiation progress on other, moreentgssues
during the Doha Round, investment was subsequelitpped from the Doha Round’s negotiation agenda in
,zAugust 2004. See the webpage of the WTO, at: hitywww.wto.org/english/thewto _e/whatis_e/tif _e/beyhtm

Art. | GATS.
% Compare Weiss, “Trade and Investment,” 193, 19ECD, Relationships between International Investment
AgreementsWorking Papers on International Investment, M894 6 ff.
* See the Preamble of the GATS.
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negotiations to achieve increasingly higher levelsliberalization in trade in services
through increasingly more far-reaching commitmetasisbe made by Members in their
schedules.

The limitations of market access and national meat to specific commitments
allows for a gradual market opening in servicesugtdes. This market opening can
generally be relevant for employment matters. Fgorenvestors in services can offer new
jobs in a country, although a job effect is not gméeed. The questions arising in the
context of the GATS and labour matters are theeefwimarily matters of employment, in
contrast to labour rights questions. Does the stracand functioning of the GATS allow
WTO members to shape their commitments and resemgain ways that they have a
positive impact on employment creation?

A look at the reservations made by WTO Membersairtschedules of commitments
demonstrates that a considerable amount of cosarttége chosen to inscribe employment
related conditionalities in their schedules of cdtmments. The following will therefore
review these reservations in more detail. It shaitldhis stage be noted that by the time
Members made these commitments, they may possiilyhave applied any determined
development or employment strategy through theservations. According to anecdotal
evidence, many Members rather aimed at committsdjtde as possible and at making
most far-reaching reservations as possible, inrotdelimit their commitments and to
reserve as much flexibility for any future policyeasures. Also, it is not clear to which
extent commitments and detailed reservations apeattical relevance today.

Still, it is noteworthy that a substantial numb&éMsrO members have chosen to make
explicit reference to employment and training issuea their GATS schedules of
commitments. The reservations expressed in thedstd® reserve host states the right to
mandate investors to provide domestic training emgployment. A possible employment
impact to be achieved through these reservationsthexefore be worth a more detailed
reflection.

2.1.2. GATS Mode 3 and Mode 4 Commitments and Employment

The WTO Members that have made relevant stipulation their schedules of
commitments include Cambodia, Cameroon, Cote d'é&/oCyprus, Dominican Republic,
Egypt, Fiji, Gambia, Ghana, Guatemala, Hondurasotte, Malaysia, Nicaragua, Niger,
Norway, Panama, Papua New Guinea, Paraguay, Soldastands, Tunisia, Vietnam,
Zambid. Overall, stipulated reservations to market acessb national treatment focus on
economic development of the country, often by fauyson domestic education and
employment. Beyond this, there is significant diéfeace on how the relevant reservations
are formulated in the respective schedules of camenits.

Given that seemingly no coordinated approach hagmrthe preparation of these
stipulations, the following lists some key aspetisgive an overview over relevant
commitments / reservations, without however categw the relevant issues in a way that
would suggest a logic that WTO members may not leagein mind when preparing their
schedules of commitments.

® Part IV, particularly Art. XIX.

® The following analysis is mostly based on a corepmed full-text search of WTO Members’ GATS scHedu
undertaken by the author. Analysis does not clairbet fully exhaustive, but should provide a goodruiew over
the range of different commitments by WTO Membars] the different legal technical means with whighO
Members attempt to secure employment benefitshigir economies derived from investments in services

An overview over all commitments is annexed to gaper.
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Level of detalil

Some WTO Members make reservations allowing a wedg discretion regarding the
admission of investments (mode 3) in their cousfrignd stipulate that the value of an
investment in terms of domestic job creation wél éssessed as a basis for market access.
As an example, the schedules of commitments of @aongfor all sectors, regarding mode
3, limitation to market access) stipulatéEnterprises must meet the requirements
concerning the creation of jobs for Camerooniansthie framework of each individual
Certificate of Approval (at least one job to beatedl for every 5 million or fraction thereof
to be invested in the enterprise concerned). Aalthti requirements concerning training
and jobs may be issued by regulatidn.”

In contrast to this comprehensive stipulation, MO Members do not explicitly
refer to employment issues in their schedules off&6Acommitments. Some limit the
stipulations to certain sectors. As an example, dtieedules of commitments of Niger
stipulate as a limitation to national treatmentradde 3 trade that foreign investors in this
service line are under thebligation to provide training programme[sf. This applies to
hotel and restaurant services, only. Tunisia andt\am both feature a noteworthy
limitation to mode 1 trade. Regarding the libemian of telecommunication services,
Tunisia requires any telecommunications serviceppleear — amongst others — to
“contribute to the national training and researcideavour in the telecommunications
field”®. For Road Transport Services, Vietham generalg liunbound’, and notes that the
criteria taken into account for services trade rhfization are — amongst others — the
‘creation of new jobs’and'professional training for Vietnamese workéfs’

Economic needs test

Most commonly, if WTO Members decide to make reagons as regards market
access or national treatment of investors, thegyulstie the need for investors to making
certain contributions to the economic developménthe country as identified under an
economic needs test. The Chilean schedules notgefogral market access (mode 3) that
“Authorization to deliver services through a comwgial presence may take into account the
following criteria: a) The effect of the commergmesence on economic activity, including
the effect on employment, on the use of parts, coems and services produced in Chile
and on exports of services; [.. "

The GATS schedules of Papua New Guinea stipulatenfde 3 an economic needs
test regarding market access, and an obligatiorpravide for training of domestic
employees regarding limitations in national treaitnélhe schedules provide regarding
market access?(a) Normal government approval and registration iequired for all
foreign investors by the Department of Finance #&ldnning. For such approval, the
following criteria are, in general, applied: [...]\) implications for employment in Papua
New Guinea.”Concerning limitations to national treatment, Huhedules noteForeign
employees are required to provide on-the-job tragnio local employees?®

Noteworthy, the application of an economic needs i not limited to developing
countries. Even the European Community appliegial sectors an economic needs test

" GATS Schedules of Commitments of Cameroon.

8 GATS Schedules of Commitments of Niger.

°® GATS Schedules of Commitments of Tunisia.

19 GATS Schedules of Commitments of Vietnam.

1 GATS Schedules of Commitments of Chile.

12 A very similar stipulation is in the schedulestloé Solomon Islands. For further examples, refeh¢éoschedules
of Cameroon or Cyprus.
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to determine the value of a certain mode 3 investme a certain services sector and
conditions establishment by the outcome of the'fest

Relationship Mode 3 and Mode 4

An interesting aspect relates to the correlatiomofle 3 and mode 4 commitments.
Mode 3 is the relevant mode for investments (corsrakpresences), but mode 4 (presence
of natural persons) regularly complements or regds mode 3. Without the possibility for
staff of a corporate investor to enter a host ayuatd help install and operate the business
undertaking, the investment will regularly not lmsgible.

This brings up the question how WTO Members deé e interface of mode 3 and
mode 4 when considering subjecting their schedat@dmitments to employment issues.
Here, different approaches may be noted. SeveraD\MEmbers treat labour related issues
under mode 3 and mode 4 in one context, i.e. witBtong differentiation. Examples for
such an approach may arguably be the scheduleswhitments of Honduras and Norway.
Norway treats generally mode 3 and mode 4 issugsthier. Honduras subjects market
access for mode 3 to an economic needs test, @uires natural persons (mode 4) to
“contribute to the training of Honduran personnei the specialized fields of activity
concerned™.

In contrast, the scheduled commitments of the DaraimRepublic possibly make an
intentional differentiation between mode 3 and mddessues. The Republic does not list
any employment relevant limitations to market asaasnational treatment regarding mode
3, but states for mode “dinbound, except for senior and specialized stafagiated with
commercial presence who must contribute to thenitngi of Dominican personnel in the
areas of specialization concernéd”

Finally, for some WTO Members’ scheduled commitrsettie differentiation between
mode 3 and mode 4 commitments seems slightly undeece they make under the mode 4
commitments reference to mode 3 issues, such asefeyring to corporate investors. As
example, the schedules for market access limitatiomder mode 4 of Gambia stipulate:
“Enterprises must also provide for training in highskills for Gambian nationals to enable
them as assume specialized rol&s.”

Relationship market access and national treatment

Next to the interface of mode 3 and mode 4 commitm)dt is interesting to compare
commitments in terms of (limitations to) market @& and (limitations to) national
treatment. Some countries such as Egypt make a diffarentiation between these two,
hardly restricting mode 3, but strongly requiringining of domestic staff by foreign
investors as a deviation to national treatment pEg\services schedules repeatedly state as
a limitation to national treatment training obligais, such a%oreign service suppliers, in
the context of JVBs are required to offer on-the{jaining for national employee$”

Other countries, such as Honduras, Malaysia, cafdgua do not seem to make such a
strong differentiation and rather include employimetated requirements in their schedules
of commitments no matter the stage of the investnpea- or post-establishment.

'3 For details, refer to the annexed overview overréevant provisions in the schedules of commitsien

4 GATS Schedules of Commitments of Honduras. Commése the commitments of Chile, Guatemala and
Nicaragua.

1> GATS Schedules of Commitments of Dominican Republi

® GATS Schedules of Commitments of Gambia. Simitiputations are in the GATS schedules of Ghana and
Lesotho.

" GATS Schedules of Commitments of Egypt.



Summary

A number of WTO Members have found it useful to ma&ference to employment
related issues as part of their reservations tckehaaccess or national treatment in their
GATS schedules of commitments. These WTO Membegsfram a wide international
distribution. While mostly developing countriesfeav developed countries have also made
stipulations in their schedules of commitments. tlkemr analysis may be required to
understand better how relevant these reservatienoday, or which scope may exist in the
area of services trade (GATS commitments and raiens) to influence patterns of
employment through strategic commitments and resemns in WTO Members schedules
of commitments.

2.2. The Agreement on Trade-Related Investment Meas ures (TRIMS)

Performance requirements are ‘stipulations, impasednvestors, requiring them to
meet certain specified goals with respect to theperations in the host countr}.
Performance requirements are therefore a thedigtigalimited amount of measures to
which a host country may possibly submit an investimof an investors. Performance
requirements can be applied, amongst others, apdhe of entry of an investment or to
investments in the post-establishment phase. Tamyapply to an extension of an existing
investment or in combination with investment proimotmeasure¥’

Different areas of international investment lawpskate provisions on performance
requirements. Their scope varies, but their iniestmilar. They aim at limiting the general
domestic freedom to regulate investments by imgppiohibitions or limitation on the use
of certain performance requirements.

The WTO'’s Agreement on Trade Related Investmentadess (TRIMS) is one of the
most relevant contributions to the internationabale framework on performance
requirements. In terms of scope, the TRIMS Agredimeagulatory ambit is limited to deal
with those performances requirements that are dereil having a strongly negative effect
on trade in goods. Without explicitly defining tkegerformance requirements (such as by
stipulating a clear definition) the TRIMS Agreem@nbhibits these measures as in violation
of Article Il of the GATT 1994 (national treatmgnand Article XI of the GATT 1994
(prohibition of quantitative restrictions). To dfgr it sets out an illustrative list of
prohibited, trade-related performance requirenférithe type of performance requirements
the TRIMS Agreement prohibits are generally undedt as including: local content
requirements, trade-balancing requirements, foreigohange restrictions related to the
foreign-exchange inflows attributable to an entiemrand export contrdfs

While the relevance of a certain performance reguént measure for employment
will much depend on the individual case, i.e. tlure of the measure as well as the
broader regulatory context in the host countryrdteae at least a few general observations
possible regarding the relevant stipulations ofgrerance requirements and their relevance
for labour matters.

First, the nature of prohibited performance requiats under the TRIMS Agreement
as being trade related does not mean that thessunesacould not possibly have an effect
on investment and employment matters. Amongst tiw/ex noted prohibited measures,
particularly local content requirements could phblssihelp stimulate the business

8 UNCTAD, Foreign Direct Investment and Performance RequiresieNew Evidence from Selected Countries
UNCTAD/ITE/IIA/2003/7 (New York and Geneva: United Nations, 2003), 2,
http://www.unctad.org/en/docsl/iteiit20052_en.pdf.

19 | bid.

%0 See the Annex of this paper for the list.

21 bid, 3.



environment in the supply chain of an investor, dmale thus positive effects on
employment.

At the same time, performance requirements wiaaluties for investors by shifting
certain burdens on their shoulders. These burdems be justified from a viewpoint of
development goals of a country and the understd@adlatierest that investors should make a
fair contribution to these development goals. Tlueyn however render an investment
destination less attractive, as investors will leeitating to invest in a host country where
their business undertaking will be restricted ordeired through an overregulated business
environment. This is particularly true when the uhperformance requirements request
(local content, local employment) are difficultdatisfy due to supply side constraints in the
host country.

The precise relevance of a performance requirefioeremployment — and the effect
of a prohibition of such a performance requirememtre therefore difficult to assess, and
will in any case need to be analyzed on a casebg basis. It much depends on the precise
character of the measure, the costs it createmvestors, the overall attractiveness of the
investment location, the development context of teentry, and the interplay of the
investment measure with other regulatory measymeléeal.

There is, however, some indication that performaeggirements play a larger role in
developing countries FDI strategies than the sdifpos of the WTO TRIMS Agreement
suggest. Some doubts have been expressed if thestriét compliance with TRIMS
disciplines amongst WTO Membéfsinvestigating TRIMS compliance of China, Chaisse
finds that certain domestic investment regulatind esvestment incentives may at least de
facto amount to investment measures as prohibyetthd TRIMS Agreement. While most
TRIMS inconsistent investment measures have beamed away with WTO accession, the
Wholly Foreign Owned Enterprise Law (WFEL) and was investment guidelines seem to
still promote export performance of foreign investd

This finding is in line with recent discussionstae WTQO's Committee on Trade-
Related Investment Measures. The Committee addfeasean October 2011 meeting
complaints regarding various local content requeets. These complaints were mostly
brought forward by Western countries (USA, EU, Ginaapan), and include the following
cases:

¢ Mandatory local content requirements of India’s daarlal Nehru National Solar
Mission, allegedly requiring that all projects usedules manufactured in India.

» Local content measures allegedly contained in tigefan “Act to provide for the
development of Nigerian content in the Nigeriaamtl gas industry”

« Alleged local content requirements in investmerthis Indonesian telecommunications
sector and energy sector.

« Different concerns expressed about technology feassd local content issues across
sectors in China, particularly in new-energy vedsgbroduction and the steel’s seéfor.

22 Quillin notes that the TRIMS Agreement has notaleped its intended effect in terms of investmaotextion.
See Scott S. Quillin, “The World Trade Organizatad Its Protection of Foreign Direct InvestmertieTEfficacy
of the Agreement on Trade-Related Investment MeasuDklahoma City University Law Reviewo. 28 Okla.
City U. L. Rev. 875 (Summer / Fall 2003).

2 Julien Chaisse, “The Regulation of Trade-distgrfRestrictions in Foreign Investment Law: An Inigstion of
China’s TRIMs Compliance”, European Yearbook o&mniational Economic Law. (Springer, 2012).

4 See the homepage of the WTO, at http://www.wtdesrglish/news_e/news11_e/trim_03oct1l_e.htm
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While there is therefore discussion on performan@guirements in the
institutionalized context of the WTO, it may not feggotten that rules / prohibitions of
performance requirements may also be stipulatesthiar international legal arrangements
outside the WTQO's trade context. Bilateral and @reffitial trade and investment agreements
occasionally also include prohibitions of perforro@rrequirements. Further insights are
offered in the following chapter.

3. Bilateral and Preferential Agreements

Next to their multilateral commitments, most coiggrhave entered in bilateral and
preferential trade and investment agreements. & distinction needs to be made between
the so-called Bilateral Investment Treaties (BlBsid preferential trade and investment
agreements. BITs usually have a very limited regmascope, focusing on investment
protection disciplines. They have been concludedverall comparable manner since the
end of the 1950s, and they are therefore todayabiguhe oldest source of international
investment law of relevance today. Preferentiatidgrand investment agreements, often
taking the form of Free Trade Agreements (FTAs)ehaeomed particularly in recent years,
when the lack of progress at the WTO’s multilatératie negotiations was the reason that
many countries pursued their foreign economic agemisrough preferential arrangements.

3.1. The Treatment of Labour Issues in Bilateral In  vestment Treaties

The development of BITs since end of the 1950s shitwe following main features
and developmerfts

The number of treaties concluded globally has dwee continuously increased. The
ongoing proliferation has overall led to an atorfitma of the treaty landscape. Efforts to
halt proliferation by pursuing multilateral pather finternational investment regulation
failed repeatedfy. Proliferation and atomization led over the ye&wsan increasing
fragmentation of international investment law basad BITs. While the different
agreements are similar in structure and main casiteignificant differences exist in detail,
with important legal implications regarding proceslland substantive provisions.

BITs were originally a tool of capital exporting \ddoped countries, and the
agreements were therefore regularly concluded Mogth-South direction (North-South
BITs). With increasing reciprocity of internationalvestment flows, South-South BITs
have been seen as a major phenomenon during thes’19%oday, first investment
protection disciplines (in BITs and as part of lweatypes of agreements) have also been

%% Being main trends, all major text books on intéiowal investment law will discuss in one way oe thther these
characteristics. Indeed, it is difficult to treasues of international investment law without adarstanding of
these trends as main driving factors for the dgualent of this area of law. For a more in-depthubston of these
trends, ongoing monitoring work by UNCTAD providesgood overview, such as UNCTADnternational
Investment Rule-Making: Stocktaking, Challenges #m Way Forward UNCTAD Series on International
Investment Policies for Development UNCTAD/ITE/IED07/3 (New York and Geneva, 2008),
http://www.unctad.org/en/docsl/iteiit20073_en.pdNCTAD, Bilateral Investment Treaties 1995-2006: Trends in
Investment Rulemaking UNCTAD/ITE/IIT/2006/5 (New York and Geneva: UNGD, 2007),
http://www.unctad.org/en/docs/iteiia20065_en.pdf..

%6 Note the failed effort to negotiate a Multilateregreement on Investment (MAI) at the OECD and gosssful
attempts to include comprehensive investment diseip in the legal frame of the WTO.

2’ UNCTAD, South-South Cooperation in International Investmémtangements International Investment
Policies for Development. UNCTAD/ITE/IIT/2005/3 (Me York and Geneva: United Nations, 2005),
http://www.unctad.org/en/docsl/iteiit20053_en.pdf.
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noted on a North-North level. This may be an intigca that investment protection is
increasingly becoming a global standérd

BITs regularly feature a unique dispute settlemsydtem, normally referred to as
Investor-State Dispute Settlement (ISDS). This eystis modeled on commercial
arbitration procedures. It allows the investor,jsabto certain procedural qualifications, to
sue the host country before an international imaest arbitration tribunal. ISDS is meant to
provide safeguards against prohibited interferesfcthe host country with the ownership
rights of an investor, such as through expropmatitsDS may be based on different
procedural set-ups. The most common disciplinedharse provided by the World Bank’s
International Centre for the Settlement of Invesitrigisputes (ICSID), by UNCITRAL, or
ad-hoc arrangements. Dispute settlement has lealigghly 400 known cases, most of them
concluded during the 1990s. Figures of newly regest disputes remain high.

3.1.1. Traditional Approach

The key body of today’s international investmem,lae. the ~2700 BITs in force
today, does not provide for explicit standards abolr matters. Its main substantive
provisions are a set of treatment guarantees &stovs, aiming at guaranteeing the security
and protection of the investors’ asset investedhin host state. The contracting parties
regularly guarantee to treat the investments obther contracting party’s investors at least
according to the following, main treatment standard

« fair and equitably treatment;

e guarantee to provide at all times ‘full protectemd security’ for the investment;
« MFN treatment regarding most aspects of the BITSs;

« often, national treatment for the post-establishrpiiase of the investment;

e guarantee to refrain from (unrestricted) exprojoiat

The focus of the BITs system on investment pradactisciplines is historic. Since
World War Il, newly established developing courdrimok for a long time a critical
perspective on foreign investments into their coest fearing an undue interference with
their newly gained sovereignty. The conclusion 6fBmust be seen as a direct reaction to
these uncertainties. Capital exporting countriegelipped BITs as a legal instrument to
provide for efficient and effective protection afvestors’ property rights. Next to the
mentioned, main treatment standards, the agreemestts mostly characterized by their
distinctive investor-state dispute settlement sys{éSDS), which was meant to create a
depoliticized, rules-based approach to deal witht latates’ possible violations of treaty
guarantees. Side-stepping domestic legal procedintesnational tribunals would deal in
efficient manner with claims raised by foreign istas.

Labour matters — including employment — have imtligf the described rationale of
BITs not played any direct role in the developmehBITs, neither at the outset of the
agreements nor over several decades of their éperdiwo aspects of the development of
the traditional BITs system seem to be noteworthgugh from a perspective of labour /
employment.

First, when FDI flows saw globally an increasingugtiation as a source of capital
and knowledge, developing countries explored in 18&0s and 1980s opportunities to

%8 Note that this does not mean that the trend totieg and conclude BITs would be guaranteed. Aygaday,
some countries discuss the value of the ‘BITs Swstparticularly its investor state dispute settégrhsystem.
Venezuela has withdrawn from ICSID.
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make better use of FDI flows for their developmeht. this situation, performance
requirements were tested as mandatory rules ofvimkafor investors, aiming at a deep
integration (local content, local employment) ofreign investments with the local
economy’. In reaction, some BITs started to introduce yrelnguage prohibiting
performance requirements, and the debate alse@mtkd the later conclusion of the WTO'’s
TRIMs agreement (as discussed above, Chapter P&fprmance requirements remain an
interesting and debated policy tool until todayd @ome recent model BITs offer new
approachées.

Second, in the 1980s (i.e. considerably beforenggotiation of the GATS and its
Mode 4 commitments), a certain need was perceiee@nsure that investments were
enabled by a guarantee to permit entry into the leosintries for the investors’ key
managerial staff needed for purposes relating tcneaestment. Relevant provisions were
introduced in some BITs, including agreements by S, Canada and AustrdfiaAn
example is the Australia-China BIT (1988) (Box?1)Noteworthy, these provisions do not
aim at regulating labour as such, but seek to remoawvestment hinders in form of
disturbing limitations to the entry and sojourmpefsonnel.

Box 1: Australia-China BIT (1988)

Article IV
Entry and sojourn of personnel

1. A Contracting Party shall, subject to its lavd goolicies applicable from time to time relatingthe
entry and sojourn of non-citizens, permit natuexispns who are nationals of the other ContractartyH
and personnel employed by companies of that otbatr&cting Party to enter and remain in its teryitg
for the purpose of engaging in activities assodiatih investments.

2. Subject to paragraph 1 of this Article, natienafl one Contracting Party, who have made invedsnen
in the territory of the other Contracting Partyakive permitted by that other Contracting Party to
engage within its territory key technical and maeréd personnel of their choice regardless of
citizenship.

3.1.2. New Approaches

BITs, as noted above, did historically not aim egulating labour or employment
matters, and they equally do not aim at dealing V@bour issues today. Over the last years,
however, calls for a better alignment of BITs’ istreent related standards with other
matters of concern relating to international inwestt flows, including labour and
employment matters have been raised.

Particularly Western governments face increasingatas to streamline their foreign
policy in order to apply in more consistent mandefined, societal values across the
different fields of foreign policy actidh One implication is that recognized standards in

29 Compare UNCTADHost Country Operational MeasuregdNCTAD Series on issues in international investme
agreements  UNCTAD/ITE/NIT/26  (New York and Geneva:United Nations, 2001), 7,
http://www.unctad.org/en/docsl/iteiit20052_en.pdf.

% For a more in-depth discussion, see below Subeh&p2.

% As reported by Bonnie Penfold, Nearly 60 US, Céamadnd Australian BITs concluded between 1991 20ai
contain such a clause. Bonnie Penfdldbour and Employment Issues in Foreign Direct stweent: Public
Support ConditionalitiesWorking Paper No. 95 (International Labour Offioed.), 3.

%2 Compare again Penfold, p.2 ff.

% This idea isinter alia expressed in documentary material explaining tgomale of the proposed (and
meanwhile withdrawn) 2007 Norway BIT, statindt fs not irresponsible Norwegian investments that the
target group for the protection to be afforded lufe investment agreemefitSee Commentary 2.5. and
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terms of human rights (including labour rights) artlder societal values will also find entry
in appropriate form in international economic regialn, including investment regulatin

Consequently, a recent tendency can be noted thatapproaches in BITs make
reference to non-economic societal concerns irtytrng@visions in more concrete manner.
In the early 1990s, the US entered new ground aetpwording into its investment treaties
relating to international recognized labour righits, non-binding preambular language.
Since then, a considerable amount of experimemtdtms been seen and the trend has
gained increasing strength in the new millenniurewhbrovisions are today mostly found in
Model BITs, but also in a few agreements in forodaly negotiated on the basis of the
relevant templafé The usefulness and feasibility of the new appmosccurrently still
debated and no generally agreeable formula haar dén found.

The following will discuss some aspects of innomatias most relevant from a
labour / employment perspective. Next to the anslgbthe model agreements, a brief look
will also be taken at agreements concluded by aglegountries on the basis of their model
agreements, to see if the novelties proposed irehegteements have found entry into the
treaty practic®.

The analysis will focus on four particularly inndive model BITs, being the recent
models developed by the US (2012), Canada (2004)strid (2008) and
Belgium/Luxemburg (2002). On the basis of these ehd®ITs, the countries have so far
concluded the following treati&s

« The United States have since the development af tieev Model BIT in 2012 not
concluded any BITs, yet. They have, however, cateduBITs since the introduction
of the 2004 Model BIT with Uruguay (2005) and Rwar{d008). (The 2004 US Model
BIT already included relevant, labour and employtmelated treaty language).

e Canada has since the development of its new Mdé& h 2004 concluded BITs with
Romania (2009), Slovakia (2010), Peru (2006), lzat#@009), Jordan (2009), and the
Czech Republic (2009).

» Austria has since the development of its new M@&i&l in 2008 concluded two BITs
(with Kazakhstan (2010) and Tajikistan (2010)). Boof the two agreements are
currently available in the UNCTAD database.

¢ Belgium and Luxemburg have since the developmemhaif new Model BIT in 2002
concluded a large amount of BITs, including withefzaijan (2004), Bahrain (2006),
Barbados (2009), Belarus (2002), Bosnia and Herdergda2004), Botswana (2006),
China (2005), Democratic Republic of Congo (2005psta Rica (2002), Ethiopia
(2006), Guatemala (2005), Republic of Korea (2008hya (2004), Madagascar
(2005), Mauritius (2005), Montenegro (2010), Mozamle (2006), Nicaragua (2005),
Oman (2008), Panama (2009), Peru (2005), Qatar7j2®wanda (2007), Serbia

Commentary 4.6.3, of the See Commentary 2.5. andn@mtary 4.6.3, of the “Commentary to the Norwa@20
Model BIT” (Ministry of Trade and Industry, Norwapecember 19, 2007).

3 A key example of this development towards a maipized foreign economic policy is currently tag place
in the EU, where the December 2009 Treaty of Lisbmade the EU’s investment policy part of the Unson’
Common Commercial Policy.

% Model BITs are model treaties, i.e. templates tiperl by countries formulating their respectiveatyeideal
they wish to negotiate with other contracting geertiModel BITs give a very good idea about theqgesdi concepts
and treaty language individual countries aim ati@ghg. They are thus the right reference to lobkoaassess
possible, future reform of treaty language.

% According to the UNCTAD IIA database.

Al references to BITs based on the UNCTAD IIA dzdae.
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(2004), Sudan (2005), Tajikistan (2009), ThailargD02), Togo (2009), Uganda
(2005), and the United Arab Emirates (2004).

Preambular Language

The introduction of references to non-economicaoglues including labour issues in
the preamble of investment agreements is argudldysoftest form of including labor
standards in BITs. Preambles do not contain anyatipeal provisions. The relevance of
the preambular language lies in its importancetferinterpretation of the agreements.

Arguably, the introduction of labour related proweis in preambles of BITs may be
seen as particularly important, since it indicatedear deviation from earlier treaty practice
and may therefore signal contracting parties’ clieant to conclude the relevant treaty on a
value fundament that is distinct from their earliexaty practice or even the international
mainstream.

Model agreements that include today referencestour issues in their preambles
have suggested different approaches. As the wefitest some model agreements will not
mention labour rights explicitly, but broaden treue fundament of the agreements from
mere economic cooperation to a more inclusive airo They recognize that the
agreements shall be ‘conducive to the promotiorsusitainable development’ (Canadian
2004 FIPA Model), or will ‘increase prosperity anelfare’ (2002 Belgium Model BIT).
These formulations do not embrace labour rightsctly, but make it clear that the purpose
of the agreement is not limited to economic magtansl investment contradicting these non-
economic values is not what is aimed at with thectusion of the agreement.
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Box 2: Preambular language in relevant model BITs

Belgium Model BIT (2002)

“Recognising that the encouragement and recipqaredéction under international agreement of such
investments will be conducive to the stimulationrafividual business initiatives and wificrease
prosperity and welfare in the Contracting Parties,”

Canadian FIPA Model (2004)

“Recognizing that the promotion and the protectibimvestments of investors of one Party in the
territory of the other Party will be conducive teetstimulation of mutually beneficial business atyj
to the development of economic cooperation betweem and to theromotion of sustainable
development”

US Model BIT (2012)

“ Desiringto achieve these objectives in a manner consigtiéimthe protection of health, safety, and
the environment, and thgromotion of internationally recognized labor rights;”

Austrian Model BIT (2008)

“RECOGNISING that agreement upon the treatmenetadrorded to investors and their investments
will contribute to the efficient utilisation of enomic resources, thereation of employment
opportunities and the improvement of living standads,

REAFFIRMING the commitments under the 2006 Ministedeclaration of the UN Economic and
Social Council ofull Employment and Decent Work,

COMMITTED to achieving these objectives in a mancamnsistent with the protection of health,
safety, and the environment, and ggnemotion of internationally recognised labour stardards;

ACKNOWLEDGING that investment agreements and matiital agreements on the protection of
environment, human rights t@bour rights are meant to foster global sustainable developaeathat
any possible inconsistencies there out should $@wed without relaxation of standards of protetctio

A second, stronger type of reference to laboureissn the preambular language of
model BITs can be found in the 2012 US Model BITieTUS Model BIT puts forward a
number of core economic motivations, which shoutdagchieved in a manner consistent
with — inter alia — the promotion of internatioryatecognized labour rights. Overall, labour
rights are therefore not part of the core regulaiatent of the agreement, but recognized as
important elements of the agreements value fundamen

The 2008 Austria Model BIT suggests comprehensmweeliies: Next to recognizing
the relevance of internationally recognized labadgints, it introduces ‘employment’ in the
preamble, and thus adds a new perspective regatdegntent of the agreement. The
agreement effectively stipulates that the accordaoitracting parties over the treatment of
investors in their respective countries will ‘cabtrte to the efficient utilization of economic
resources’, the ‘creation of employment opportesitiand the ‘improvement of living
standard&®,

% The meaning of this statement remains arguablyeagince the Austrian Model BIT continues to bésrscope
a rather traditional investment protection agrediriedoes not seem evident on the basis of whictlemce it can
be assumed with certainty that the agreement dwerteatment to be accorded to investors (regarthieg
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Subsequently, the Austrian Model BIT reaffirms fg'tcommitments under the 2006
Ministerial declaration of the UN Economic and SdcCouncil of Full Employment and
Decent Work. It therefore reiterates again botlolaitrights and employment matters. The
Agreement then takes up the formula known undetytBéviodel BIT, but strengthens it by
replacing the earlier ‘desire’ of contracting pestito achieve the treaties’ objective in a
manner consistent with labour rights, by a firm@mrmitment’.

The Austria Model BIT finally makes it clear thaiet ultimate regulatory objective of
both investment agreements and multilateral agratsman the protection of environment,
human rights and labour rights is not rooted inrgspective agreements themselves, but is
rather directed towards fostering ‘global sustai@alevelopment’ as an overarching goal.
This is, however, not meant to weaken protectiorelee With these novelties in the
preamble of the agreement, the Austria Model BlViates in important form from earlier
treaty practic®.

A look at recent, US, Canadian, Belgium and AustidTs as concluded after the
respective dates of issuance of the model agreemmunggests that the formulations
suggested in the model agreements are progressiegly implemented in new agreements.
The US Agreements with Uruguay and Rwanda contalavant references to labour
standards in the preamble (building on the 2004Md8el BIT). The Canadian Agreements
concluded usually feature a short preamble, ocoalio referring to ‘the promotion of
sustainable development’ (Jordan, Peru). If theetii®ms suggested by the Austrian Model
BIT will find entry into the treaty practice remaito be seen.

Non-lowering of Standards Clauses in Labour Matters

While preambular language underlines the relevahtgbour rights as values to guide
the agreement, non-lowering of standard clausesgtanexpression to these values in a
more operational manner. Non-lowering of standardsises generally declare that it is
illegitimate to lower standards in labour mattgust(as in environmental or other matters)
for the encouragement, attraction, or retentioramfinvestment. The clauses therefore in
principle do not make any statement as to the gpjate level of labour rights, but merely
take a comparative approach: The given level otegtmn shall not be lowered by the
contracting parties or their regulatory bodies whigaling with investors and their
investments.

The 2012 US Model BIT, the 2002 Belgium Model Btfie 2008 Austria Model BIT
all include non-lowering of standards clafées

A few differences need to be noted amongst thewdifft approaches taken. First, the
guestion arises if the non-lowering of standardsis® applies absolute, or in relation to any
international standard. The Belgium Model BIT natest it is‘inappropriate to encourage
investment by relaxing domestic labour legislatiddifferently, the US Model BIT and the
Austrian Model BIT apply the non-lowering of standkaclause to the domestic context, but
add a reference to ‘internationally recognized lalygyht'. Parties are called upon to ensure
that they do notwaive or otherwise derogate from, or offer to wear otherwise derogate
from, such laws in a manner that weakens or redwdserence to the internationally
recognized labor [rights]’

protection of their investments) should automalyckdad to an efficient utilization of economic oesces and the
creation of employment opportunities.

% The agreement therefore uses its preamble to @iwemparably precise indication on how it wishes th
operational provisions to be weighted and balantiedemains open if the found formula contributeslegal
certainty.

9 0Only the Canadian Model FIPA takes a differentrapph, making reference to health, safety and enmiental
measures (Art. 11) and stipulating an exceptionsgamodelled on Article XX GATT (Art. 10).
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Box 3: Provisions relating to non-lowering of standrds in relevant model BITs

US Model BIT (2012)

Article 13

Investment and Labor

(-]

2. The Parties recognize that it is inappropriatertcourage investment by weakening or reducingtbiections afforded
in domestic labor laws. Accordingly, each Party seaBiure that it does not waive or otherwise derdgaie or offer to
waive or otherwise derogate from its labor laws whieeaewaiver or derogation would be inconsistent withlder rights
referred to in subparagraphs (a) through (e) cdigraiph 3, or fail to effectively enforce its lalbaws through a sustained
or recurring course of action or inaction, as acoenagement for the establishment, acquisitionaegin, or retention of]
an investment in its territory.

3. For purposes of this Article, “labor laws” meaasle Party’s statutes or regulations, or provisibeseof, that are
directly related to the following:

(a) freedom of association;

(b) the effective recognition of the right to calliee bargaining;

(c) the elimination of all forms of forced or comgary labor;

(d) the effective abolition of child labor and abibition on the worst forms of child labor;

(e) the elimination of discrimination in respectesfiployment and occupation; and

(f) acceptable conditions of work with respect to imimm wages, hours of work, and occupational safedy an

health.
4. A Party may make a written request for consultativith the other Party regarding any matter arisinder this
Article. The other Party shall respond to a reqfmstonsultations within thirty days of receipt efch request.
Thereafter, the Parties shall consult and endeaveach a mutually satisfactory resolution.

5. The Parties confirm that each Party may, asogjate, provide opportunities for public partidipa regarding any
matter arising under this Article.

Canadian FIPA Model (2004)

on Article XX GATT (Art. 10). No direct reference to labydssues.

Belgium Model BIT (2002)

ARTICLE 6

LABOUR.

-]

2. The Contracting Parties recognise that it ipjmapriate to encourage investmentrblaxing domestic labour
legislation. Accordingly, each Contracting Party shall striveehsure that it does not waive or otherwise derdgae, or
offer to waive or otherwise derogate from, such lagjisn as an encouragement for the establishmeaihtenance or
expansion in its territory of an investment.

Austrian Model BIT (2008)

ARTICLE 5
Investment and Labour

(2) The Parties recognize that it is inappropriatencourage investment lyeakening or reducing the protections
afforded in domestic labour laws Accordingly, each Party shall strive to ensure thaoes not waive or otherwise
derogate from, or offer to waive or otherwise deredeim, such laws in a manner that weakens or recadigsrence to
theinternationally recognized labour rights referred to in paragraph 2 as an encouragemetttéagstablishment,
acquisition, expansion, or retention of an investiie its territory.

(2) For the purposes of this Article, ,labour laws" mears each Party’s statutes or regulations, that are déctly
related to the following internationally recognizedlabour rights:

(a) the right of association;

(b) the right to organize and to bargain colledtive

(c) a prohibition on the use of any form of foraadcompulsory labour;

(d) labour protections for children and young peopicluding a minimum age for the employment afdrken and the
prohibition and elimination of the worst forms ofildHabour, and

(e) acceptable conditions of work with respect toimium wages, hours of work, and occupational safetyraralth.
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The Austrian Model BIT does not mention the ILOnstards directly, but effectively
references to them by integrating them as ‘intéonatly recognized labour rights’ into the
treaty text of the model agreements. This doesantiimatically mean that all core labour
standards mentioned in the ILO’s 1998 Declaratioa embraced. Specifically, ‘non-
discrimination at the work place’ seems to be migsihile ‘acceptable conditions at work’
has been included, a standard that is not defigdd® instruments.

Questions arise as to the enforceability of the-loarering of standards clause. The
US Model BIT refers to bilateral consultations #® leld ad hoc, with the aim to avoid any
lowering of standards. The Belgium practice ocazlly refers to ‘expert consultatiofi’
The Austrian Model BIT leaves this question open.

A look at recent, US, Canadian, Belgium and AustidTs as concluded after the
respective dates of issuance of the model agreesmsnggests that non-lowering of
standards clauses may develop into standard fealnr&ITs. The two US Agreements
looked at (Uruguay and Rwanda) both contain relewan-lowering of standards clauses
(building on the 2004 US Model BIT). Most of the r@alian BITs concluded since the
introduction of the 2004 FIPA Model contain non-Enmg of standards clauses, albeit not
mentioning labour issues specificdftyBelgium / Luxembourg have concluded a large
amount of new agreements over the last years. ddbe recent ones include non-lowering
of standards clauses, such as the BITs concluded Barbados, Congo, Ethiopia,
Guatemala, Lybia, Madagascar, Mauritius, Nicarad®exu, Panama (featuring an older
type of formulation), Serbia and Montenegro, Sudajikistan, Togo, and the UAE (using
an older type of formulation).

Treaty Language on Labour Standards

Direct reference to internationally recognized labstandards / core labour standards
is a last and most far-reaching option to deal Vathour issues in BITs. Compared to non-
lowering of standards clauses such a reference doesmerely address a change of
standards, but aims at stipulating in concrete fardefined labour standard. Stipulations of
labour standards in BITs or Model BITs are todagra

Addressing core labour standards in a binding farmold alter the scope of BITs in
considerable manner, and possibly turn the knowesiment protection agreements into
agreements that take an active regulatory interttler areas, such as on labour issues.
Further, the current regulatory design of BITs ¢ituies a challenge for the introduction of
substantive labour standards in BITs. BITs in thleirrent form are concluded between
states but mostly provide substantive rights imgeof guarantees to private party investors.
Agreements typically do not provide for obligatidons the private party investors.

In light of this, only a few Model Agreements dezim stipulate concrete labour rights
standards (Box. 4). The 2012 US Model BIT makesrezfce to the ILO Declaration on
Fundamental Principles and Rights at Work anddttov-Up.

“1 The US Model mentions tHeO Declaration on Fundamental Principles and Righat Work and its Follow-Up
explicitly, see below.

2 See for example the Belgium- Nicaragua BIT.

43 Referring instead to '"domestic health, safetyrori®nmental measures.
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Box 4: Treaty language on labour standards in releant model BITs

US Model BIT (2012)

Article 13

Investment and Labor

1. The Parties reaffirm their respective obligasias members of the International Labor Organiaat
(“ILO™ and their commitments under theO Declaration on Fundamental Principles and Right
Work and its Follow-Up

[...]

Canadian FIPA Model (2004)

Belgium Model BIT (2002)

ARTICLE 6

LABOUR.

1. Recognising the right of each Contracting Partgdtablish its own domestic labour standards, 3
to adopt or modify accordingly its labour legistettj each Contracting Party shall strive to ensur
that its legislation provides féabour standards consistent with the internationalabour
standards set forth in paragraph 6 of Article 1 and shailstto improve those standards in that
light.

3. The Contracting Parties reaffirm thebligations as members of the International Labour
Organisation and their commitments under the International Letfdrganisation Declaration on
Fundamental Principles and Rights at Work andattofv-up. The Contracting Parties shall striv
to ensure that such labour principles and thenaténal labour standards set forth in paragraph
of Article 1 are recognised and protected by doimésgislation.

ARTICLE 1

6. The term "labour legislation" shall mean legisla of the Contracting Parties, or provisions
thereof, that purport to give effect to the folloginternational labour standards as defined by the
International Labour Organisation:

a) the right of association;

b) the right to organise and bargain collectively;

c) a prohibition on the use of any form of forceéccompulsory labour;

d) a minimum age for the employment of children;

e) acceptable conditions of work with respect toimum wages, hours of work, and occupatio

safety and health.

and

(D

nal

Austrian Model BIT (2008)

Reference to labour issues only in form of a namelong of standards clause, see above.

The Belgium Model BIT gives even more emphasisaioolr issues, but it avo
addressing labour issues in a way that would hareetdconsequences for private p
investors. Rather, the model agreement strengthleasstate-state dimension of
agreements by providing treaty language substamidihe obligations of states under
agreement.

ids

arty
the
the

The model agreement makes reference to the ILOistsdelevant international labour
standards explicitly, such as the right of assariatthe right to organise and bargain

collectively, the prohibition on the use of any rforof forced or compulsory labour
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minimum age for the employment of children, andeatable conditions of work with
respect to minimum wages, hours of work, and ocooipal safety and health.

The clear reference to the ILO and its labour statslis balanced by the introductory
formula of Article 6.1., recognisindgHe right of each Contracting Party to establish dwn
domestic labour standards, and to adopt or moddyoadingly its labour legislation This
reference must not only be understood as limitimg imeaning of Article 6 to the core
labour issues as set out in Article 1, but also dgmrticular relevance for the context of
investment protection. The Article effectively unidees the right to regulate of host
countries in the area of labour regulation (outsideambit of the listed core labour rights).
This can limit the options for investors to chaflendomestic labour related regulation
possibly interfering with the ownerships rightslegsening the value of their investment.

A look at recent, US, Canadian, Belgium and AustidTs as concluded after the
respective dates of issuance of the model agresrsaggests that at least a slight tendency
can be observed that reference to labour issuéb®&dbme a more relevant aspect in future
BITs. The two US BITs looked at (Uruguay and Rwgnidath feature articles on labour
issues, although — as they still build on the 2Q®! Model BIT — the reference to ILO
labour standards is not as explicit as under the2®12 US Model. Belgium / Luxembourg
have in their recent, large amount of new agreesnieictuded stipulations on labour issues
much in lines with their model agreements. Releva@mples are agreements concluded
with Barbados, Congo, Ethiopia, Guatemala, Lybiagdiigascar, Mauritius, Nicaragua,
Peru, Panama (featuring an older type of formulti®Gerbia and Montenegro, Sudan,
Tajikistan Togo UAE (older type of formulation).

Performance requirements and Employment

As mentioned above, performance requirements haieed prominence in the trade
context (as part of the WTO Agreement, see aboliap@r 2.2.), but their historical roots
are rather in the field of investment regulatioae(@bove, Chapter 3.1.1.). As developing
countries increasingly reviewed options to makédpetse of foreign investment inflows for
their economic and social development through m@mgaperformance requirements
imposed on investors, capital exporting countr@mssaered the introduction of clauses into
their investment agreements in order to prohibsthperformance requirements that were
seen as illegitimately interfering with investopsbperty rights or core interést

The discussion on the usefulness of performanceirezgents to achieve domestic
development effects, and possible prohibitionsaslgt to protect investors’ interests has not
come to an end, yet. Only a few countries eventudéicided to introduce provisions
prohibiting performance requirements in their iriv@nt treaty practice. Most BITs today
do not explicitly deal with performance requirengnfpplying a so-called investment
admission clause they make it clear that investrim¢atthe country should be governed by
the rules of the host state, without prohibitiosst@ which measures may be prohibfted
As an example, the German Model BIT statésich Contracting State shall in its territory
[...] admit [...] investments in accordance with itgilation’ *°

Yet, a few BITs deviate from this general approadiese are mostly BITs concluded
by the US, Canada and Japan. These agreementdatstipexplicit prohibition of
performance requirements, in lines with or excegdine trade-related prohibitions as
contained in the TRIMs Agreement. Some, interestingelties have been seen in these
agreements. For example, the 2009 Canada-Romaiiaofrs detailed stipulation of

4 UNCTAD, Host Country Operational Measurgs ff.
“5 Beyond the limitations stipulated in the agreensnpart of its general investment protection inten
462008 German Model BIT
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employment of key personnel (Box 5). The 2012 USIMBIT also contains relevant
treaty languadé.

Box 5: Performance Requirements in the Canada-Romaa BIT (2009)

ARTICLE V

Other Measures

1. (a) A Contracting Party may not require thaeaterprise of that Contracting Party, that is an
investment under this Agreement, appoint to sem@nagement positions individuals of any

particula

(b) A Contracting Party may require, in accordawdé its laws and regulations, that a majority of
the board of directors, or any committee therebfroenterprise that is an investment under this
Agreement be of a particular nationality, or resida the territory of the Contracting Party, prded
that the requirement does not materially impairahidity of the investor to exercise control ovisr i
investment.

2. Neither Contracting Party may impose any offthlewing requirements in connection with
permitting the establishment or acquisition of @vestment or enforce any of the following
requirements in connection with the subsequentiatign of that investment:
(a) to export a given level or percentage of goods;
(b) to achieve a given level or percentage of ddimesntent;
(c) to purchase, use or accord a preference tosgo@atiuced or services provided in its
territory, or to purchase goods or services fromsqes in its territory;
(d) to relate in any way the volume or value of arip to the volume or value of exports or to
the amount of foreign exchange inflows associati such investment; or

(e)t

territory unaffiliated with the transferor, excephien the requirement is imposed or the
commitment or undertaking is enforced by a coumiaistrative tribunal or competition

al

inconsistent with other provisions of this Agreernen

r nationality.

o transfer technology, a production processtloer proprietary knowledge to a person in |ts

uthority, either to remedy an alleged violatiorcompetition laws or acting in a manner npt

3.2. Preferential Trade Agreements: Investment Chap ters and Labour Issues

Preferential Trade Agreements are a third, imponpdtar of international investment
law. With the quasi halt in trade negotiationshie WTQO’s Doha Round over the last years,
regionalism has grown as an increasingly imporganénomenon in the international
regulatory architecture of trade regulation. Maoyrtries have opted to further pursue their
trade objectives through preferential trade agreéséNhile by definition providing for
WTO-plus terms, these agreements are also of disitevance as investment agreements.
They frequently include a dedicated investment tdrafcomparably to the regulatory
content traditionally covered in BITS), and theyynfi@ature robust treaty content on issues
that are of a shared trade and investment releyaumh as services trade, performance
requirements, or intellectual property rights.

FTAs have an important innovative potential fordgainvestment and consequently
for any discussion on labour issues in relatiorinternational economic exchange. The
innovative potential is at least twofold. Firste thact that FTAs may cover investment issues
more broadly than BITs, not limited to investmenttpction disciplines, offers the chance
for a more holistic perspective on internationaveistment regulation. The combined
treatment of trade and investment matters in Fladses for long unanswered questions on
the interaction of investment and trade disciplined coherence sought when combining

4" please see the Annex.
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these disciplines in one agreement. Particulatgvent is the question how non-economic
societal values such as labour rights are treat€d As as agreements integrating both trade
and investment disciplines. When the same valuply &p both trade and investment flows,
how will these values materialize in operationahfdn treaty language on both trade and
investment disciplines?

Secondly, an important innovative potential isha bilateral (or regional) character of
trade rulemaking, in contrast to the WTQO’s multlal context of negotiations. This
changes the power play in trade and investmenttizigms. In case of overall similar
economic patterns and value fundaments in negagiauntries, progress will be easier in
reach, including innovation on matters relatingitm-purely economic subject matters such
as labour issues. In case of negotiations betwa#enger economic players and weaker
economic countries, the weaker party may not béepted by the multilateral negotiation
context and may have to concede to (some of) tlomgdr party’s requests. Both aspects
may be inducive to innovative treaty language tola matters in the agreements.

As the most relevant development in internatior@nemic rulemaking, FTAs are
being extensively analyzed in current research,dvew mostly from a trade perspective.
The following Subchapters 3.2.1. and 3.2.2. wiltds on the investment aspects of FTAs
and the possible interactions with labour mattérdight of the comprehensive scope of
FTAs, the following will merely give an overview ewmain features of FTAs relating to
investment and labour matters by looking at a festected agreements. Subchapter 3.2.1.
will summarize the coverage of labour or employmissties in FTA disciplines such as
chapters on investment protection. Subchapter 3\ilP then look in more detail at
dedicated chapters on labour issues as existingeueral FTAs concluded by various
countries.

3.2.1. Overview of Relevant Issues

The preamble of the mostly recent agreements regularly givegation that Western
developed countries such as the US or Europeantraesinrepresented by the EU)
increasingly wish to give expression to their catien that labour issues (including labour
rights but also employment) must be seen as nagesiements of a complementary socio-
economic development. Many, though not all, preasbf recent FTAs concluded by these
countries therefore explicitly mention labour issue

The US-CAFTA-DR, for example, underlines the coctirey parties’ intent tocreate
new opportunities for economic and social develagrirethe region; protect, enhance, and
enforce basic workers’ rights and strengthen tlwgioperation on labor matters; create new
employment opportunities and improve working coondg and living standards in their
respective territoried®, The US-Singapore agreement does not mention tatssues
directly. The NAFTA deals with labour issues ineditated side agreement.

In the EU practice, references to labour issuepr@ambular language are arguably
slightly less concrete, but still mostly existifithe EU-South Africa FTA reaffirms parties’
commitment to economic and social development and the resfeecthe fundamental
rights of workers, notably by promoting the relevémernational Labour Organisation
(ILO) Conventions covering such topics as the foeedf association, the right to collective
bargaining and non-discrimination; the abolition fafrced labour and child labolr The
EU-Korea Agreement expresses similar views, witlmaking direct reference to the I£O
In the treaty practice of emerging economies aneldping countries, reference to labour
issues in the preamble is far less common thamactipe of developed, Western economies

“8 Full text access to all agreements can be foumdthw regional trade agreements gateway of the WAFO,
http://rtais.wto.org/Ul/PublicMaintainRTAHome.aspx

9|t must be noted, though, that various provisimfisthe EU-Republic of Korea FTA mention the ILO, in
particular Articles 13.4.
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such as the US or EU. The China-New Zealand FTAgims of investment disciplines
arguably one of China’'s most innovative FTA, do@ mention labour (rights) in the
preamble, but employment issues. It expressespadesire to strengthen their economic
partnership to bring economic and social benefits, create new opportunities for
employment and to improve the living standard$eir tpeoples>°

Mostly FTAs negotiated by Western countries do leprovisions orinvestment
protection in a dedicated chapter in the agreement. This paek to the early NAFTA
(Chapter 11), and has become a consistent US toedity’". The US-Jordan FTA does not
contain a chapter on investment, as an US-JordanmsBh place.

Regarding investment protection issues the EU esteen as a special case, due to
the traditional separation of competences oversiment matters in the Union. As a result
of this policy, the EU treaty practice has so feft investment protection to the BITs
concluded by EU Member States. The full shift ahpetence over investment regulation to
the Union in the year 2009 has led the Union tooanoe including investment protection
disciplines in its future preferential agreemeraschapter on investment and trade in
services is contained in the EC-CARIFORUM FTA, dirdt chapters on investment
protection are to be expected in the EU’s FTAs Wi#tnada and Singap6fe

At least in its recent FTA with New Zealand, Chiagreed to include a chapter on
investment protection, showing in terms of contesume consistency with the country’s
current BITs practice. The decision to include stmgent issues into the FTA is noteworthy
because it may signal China’s intent to concluadegasingly broad FTAsS, just as is current
US practice of emerging EU practice. Last, and rprssingly, India is in line with its
position at the WTO negative about including inuest related treaty language in its trade
agreements.

Prohibitions of performance requirements may or may not be included in FTAs.
Individual countries’ preferences on the issue sé@rbe overall largely in line with the
above findings. US treaty practice relies strongly on provisiona performance
requirements. The issue seems to be consideredrigira matter of investment protection.
All the NAFTA, the US-Singapore FTA and the US-CAA DR FTA include detailed
prohibitions on performance requirements in theestment chapter of the relevant
agreement. In contrast, the EU practice — mayloiirent absence of investment chapters —
does not seem to pursue the policy to introducesels on performance requirements in its
current FTA practice. Last, current FTA practice<hina and India seem to recognize the
relevance of the prohibition of trade-related perfance requirements, but do not cover
other performance requirements. The China-New ZelaBIT notes: The Parties agree
that the provisions of the WTO Agreement on TragletBd Investment Measures are
incorporated mutatis mutandis into this Agreementl ahall apply with respect to all
investments falling within the scope of this Chapté

0 Compare also the analysis by Ebert / Posthuma fimdothat there has been an evolution from lessitbet
labour provisions to more comprehensive labour igioms in the more recent FTAs, p. 13.

°1 Us-Singapore, Chapter 15; US-CAFTA: Chapter 10.

*2 This has already triggered important debate onctmeracter of the future EU investment policy. feore
contribution to the debate focussing on labourdssisee Raphael Peelie Inclusion of Labour Provisions in
EU’s Bilateral Trade and Investment Agreements: Vdeut Dialogue and Disputes?

(Leuven: Research  Institute for Work and  Society, athflieke  Universiteit  Leuven),
http://hiva.kuleuven.be/resources/pdf/publicatid8R/_PeelsMay2011.pdf.

%3 See above, Chapter 2.

> Article 140, Performance Requirements.
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3.2.2. Labour Chapters in Free Trade Agreements

The most relevant and most far-reaching innovandfTAs in terms of labour related
provisions are stand-alone labour chapters that leen introduced in some agreements.
The existence of these chapters underlines thersiriaterest contracting parties have in
labour issues and the close link they perceive éstmmatters of economic relevance and
social progress. Labour chapters in FTAs have therattracted a considerable amount of
attention in research and policy discus3ioSince FTAs are largely perceived as trade
agreements with investment just being one, subatelisubject matter in a broad regulatory
intent of the agreements, the question of relevdnm® an investment law perspective
focuses on the relevance of the labour relatedilstipns for investment matters. As will
become evident in the following brief review of smmrecently adopted FTAs and their
labour chapters, FTAS’ increasingly comprehensmesipective over international economic
exchange including trade and investment makes dteasingly difficult to distinguish
between trade, investment, and their respectiegantion with labour matters.

US Practice

The US FTA practice can by today look back on aswerable track-record to deal
with labour issues in its agreements. All four agnents scrutinized in this paper provide
for a dedicated chapter on labour issues. For NAB$Ahe oldest amongst the agreements
looked at, the labour chapter is provided as a agteement outside the core agreement.
This side agreement provides rather few operatipr@alisions, and mostly focuses on the
relevance of domestic labour laws, and means tpasupheir effective application. The
agreement provides for guidance and support aiedirgnsuring the availability of domestic
procedures such as due government enforcementcesof private parties to domestic
judicial systems. This is meant to foster the redzegd core labour rights in the contracting
parties’ countries.

The newer US-Peru FTA, US-CAFTA DR FTA as well &-8ingapore FTA provide
for more far-reaching labour related stipulatioimsaddition to provisions on the relevance
of domestic labour laws and effective domestic esg@ment, they generally combine a non-
lowering of standards clause, a good-will clausevinich contracting parties declare that
they will improve domestic standards in light afeimational recognized labour rights, and a
list of those internationally recognizes standatdserms of institutional arrangements to
implement and possibly enforce the agreed stimiriatithe agreements generally provide
for a joint committee, which shall coordinate implentation activities and consult in case
of difficulties. The US-CAFTA DR agreement providesther for a Council to be set up in
case of disputé® The US-Peru FTA includes a requirement to compith the rights
enshrined in the ILO’s 1998 Declaratian

® See for example, the following publications: JasjBourgeois, Kamala Dawar, and Simon Evenktt,
Comparative Analysis of Selected Provisions in Ffeade AgreementsOctober 2007; Penfold,abour and

Employment Issues in Foreign Direct Investment: lRuBupport ConditionalitiesPablo Lazo GrandiTrade

Agreements and their Relation to Labour Standaf@eneva: International Centre for Trade and Suahdée

Development (ICTSD), November 2009).

% Compare Bourgeois, Dawar, and Evenétt,Comparative Analysis of Selected Provisions imeFiTrade

Agreements27 ff.

*" See Ebert, Franz & Posthuma, Anne. "Labour promssin trade arrangements: current trends and @etieps.”

International Labour Organization, 2011, p.9.
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Box 6: US Agreements reviewed

Name of Agreement

Entry into force

Type

US-Peru FTA

01 February 2009

Free Trade Agreement &
Economic Integration Agreeme

Dominican Republic - Central
America - United States Free
Trade Agreement (CAFTA-
DR)

1 January 2009 for Costa Rica;
March 2007 for the Dominican
Republic; 1 July 2006 for
Guatemala; 1 April 2006 for

IFree Trade Agreement &
Economic Integration Agreeme

Honduras and Nicaragua; 1
March 2006 for El Salvador and
the United States

US-Singapore FTA

01 January 2004 Free Trade Agreement &

Economic Integration Agreement

North American Free Trade
Agreement (NAFTA)

01 January 1994 for the three | Free Trade Agreement &
contracting parties (US, CanadaEconomic Integration Agreement
Mexico)

From the perspective of investment and labour ssilie comprehensive approach of
US FTAs to include both disciplines on investmemdl éabour raises interesting questions
regarding the interaction of the different aspeftthe agreements, such as the stipulations
of the investment chapter and the labour chapteg possible hierarchy of norms. This
guestion is difficult to be answered in straightward manner, and may require more in-
depth, future research. In principle, investmenaptars in US FTAs will regularly be
considered as being subordinate to other chapldrs. investment chapter in the US
CAFTA DR FTA, for example, stipulates at the begngnof the Chapter:

US CAFTA DR FTA (Article 10.2)

1. In the event of any inconsistency between thigpgfer and another Chapter, the other
Chapter shall prevail to the extent of the incaesisy.

[.]

3. This Chapter does not apply to measures adapteshintained by a Party to the extent
that they are covered by Chapter Twelve (Finargalices).

Beyond this general recognition, there is so filelievidence on interaction, as may
for example be possible in an investor-state desgettlement case over a labour issue, in
the context of which the parties in dispute dedwenake reference to the labour chapter
inscribed in the applying FTA.
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EU Practice

EU FTAs show an overall increasingly strong trekigguage on labour matters.
Contrary to the US treaty practice, treaty languamdowever regularly not part of a
dedicated chapter on labour issues but spreadmughout the agreements and included at
relevant places.

In the comparably early EU-South Africa FTA (200®jcially: Agreement on Trade,
Development and Cooperatigpnthe main feature regarding labour issues ischatiB6
(Social Issues). Here, the parties agree to engagealialogue on social cooperation. This
dialogue will inter alia include questions rélating to [...] poverty alleviation,
unemployment, [...] labour relations, public healdafety at work and populatidnThe
contracting parties further recognize ILO standasiseference points for the development
of social rights to accompany economic progress.

In terms of institutional arrangements to help iempént the agreement including its
labour dimension, Article 97 previews the estaltisht of a Cooperation Council. In
addition, the parties aim at encouraging contaeta/é&en other similar institutions in South
Africa and the EU, Such as the Economic and Social Committee of theopean
Community and the National Economic Development lasdgbur Council (NEDLAC) of
South Africa’

More far-reaching clauses are stipulated in thex [BC-Chile FTA (2005). Same as the
agreement with South Africa, the EC-Chile FTA hasdedicated Article on Social
Cooperation, but the character of the article isengrecise and determined. It notes that the
parties will “give priority to the creation of employment andpes for fundamental social
rights, notably by promoting the relevant convemsioof the International Labour
Organisation covering such topics as the freedonagssfociation, the right to collective
bargaining and non-discrimination, the abolition fufrced and child labour, and equal
treatment between men and worhien

Box 7: EU Agreements reviewed

Name of Agreement

Entry into force

Type

EU-Korea 01 July 2011 Free Trade Agreement &
Economic Integration Agreeme
EU - CARIFORUM States 01-Nov-2008 Free Trade Agreement &

EPA

Economic Integration Agreeme

EC-Chile

01 March 2005

Free Trade Agreement &
Economic Integration Agreement

EC-South Africa

01 January 2000 Free Trade Agreement

Even stronger stipulations on labour matters apellsted in the EU-Korea FTA. First,
as an objective of the agreement (Chapter Onepralawering of standards clause on
labour (and environmental) matters is stipulatedegmrds the promotion of investment.
Most labour-related issues are then part of Chapkarteen on “Trade and Sustainable
Development”. This chapter recognizes parties’ trighregulate and to establish its own
levels of protection (Article 13.3), but recognizearties’ obligations deriving from
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membership of the ILO and the ILO Declaration omdamental Principles and Rights at
Work and its Follow-up [...]. Parties underline ttia¢y “will make continued and sustained
efforts towards ratifying the fundamental ILO Comtiens as well as the other Conventions
that are classified as ‘up-to-date’ by the IL@Article 13.4). According to Article 13.12,
partieswill designate an office within its administratiarhich shall serve as a contact point
with the other Party to implement Chapter Thirteém case of disputes, government
consultations shall take place (Article 13.14), tbe matter referred to a Panel of
Independent Experts for consideration (Article 53.1

Last, and importantly, the EC CARIFORUM Agreemesgrss to be the only EU FTA
which contains a labour provision with expliciteeance for investors. Article 72 stipulates
that the contracting parties will cooperate to eaghat investors act in accordance with
core labour standards as required by the Intermaailo Labour Organization (ILO)
Declaration on Fundamental Principles and Rights\éork, 1998 This reference to the
ILO Declaration is complemented with a hon-lowerafgstandards clause (both provisions,
Box. 8).

Box 8: EU-CARIFORUM, Art. 72: Behaviour of Investors

Article 72

Behaviour of investors

The EC Party and the Signatory CARIFORUM Statedl sbaperate and take, within their own
respective territories, such measures as may lessay, inter alia, through domestic legislation, t
ensure that:

[..]

(b) Investors act in accordance with core laboamdards as required by the International Labour
Organization (ILO) Declaration on Fundamental Hples and Rights at Work, 1998, to which the EC
Party and the Signatory CARIFORUM States are partie

(c) Investors do not manage or operate their imvests in a manner that circumvents international
environmental or labour obligations arising fronmesgnents to which the EC Party and the Signatory
CARIFORUM States are parties.

(d) Investors establish and maintain, where appatgriocal community liaison processes, especially
projects involving extensive natural resource-basailities, in so far that they do not nullify ionpair
the benefits accruing to the other Party undeteéhms of a specific commitment.

Article 73

Maintenance of standards

The EC Party and the Signatory CARIFORUM Stated shaure that foreign direct investment is not
encouraged by lowering domestic environmental,aloo occupational health and safety legislatioth
standards or by relaxing core labour standardaves kimed at protecting and promoting cultural

diversity.

D

n
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The EU practice therefore overall combines differprovisions on labour issues,
including non-lowering of standards clauses, coajg@n provisions aiming at enhancing
awareness for labour issues and improving domesiidication. Agreements may or may
not make reference to the ILO standards. Ovetad, golicy applied in EU agreements
seems to be of less consistency compared to therdtSce.

The increasing engagement of the EU on investnssoes (flowing from its increased
competence to deal with ‘investment’ since the fyrezf Lisbon) will raise interesting
questions on how to integrate the labour issue$ wie future investment provisions.
Already today, the CARIFORUM Agreement offers vemyeresting novelties featuring a
chapter on investment / trade in services and qexgicit treaty language focused on
investor behaviour.

Practice of Emerging Economies and Developing Count ries

Developing countries and emerging economies adéitaally careful when it comes
to binding standards both on labour and on investrire international agreements. They
regularly perceive a risk to lose their competit@dvantage based on lower costs for
investors and domestic business. It therefore da@scome as a surprise that many
developing countries’ treaty practice does notuesatoncrete treaty language on labour or
investment matter$

Box 9: FTAs with Investment Chapters from Developig / Emerging Economies

Name of Agreement Entry into force Type

China-Pakistan 10 October 2009 Free Trade Agreement &
Economic Integration Agreement

China-New Zealand FTA 01 October 2008 Free Trade Agreement &
Economic Integration Agreement

India-Singapore FTA 01 August 2005 Free Trade Agreement &
Economic Integration Agreement

Regarding the scrutinized agreements, the Indigeiore FTA (2005) and the China-
Pakistan FTA (2008) both provide for an investmehapter, providing for all standard
disciplines that are today practice in BITs, in¢hgd investor-state dispute settlement
(ICSID). Both agreements do however not featureissta dealing explicitly with labour
issues. In preambular language, the China-Pakistanotes that the Agreemerghould
be implemented with a view toward raising the ssaddof living, creating new job
opportunities, and promoting sustainable develogmiEn a manner consistent with
environmental protection and conservationhe expressed intent does not materialize itself
in concrete treaty language on labour issues.

Of particular interest is the China-New Zealand Fiwhich makes in its Article 177
reference to @Memorandum of Understanding on Labour Cooperatitmough which
parties shall enhance their communication and aadipa on the matter. In this
Memorandum of Understanding, the contracting psrtieaffirm their obligations as
members of the ILO (including the commitments undbe ILO Declaration on

%8 Ebert/Posthum note a trend among South-South @ Asadually include certain (usually promotionialpour
provisions. In particular Chile as included labpuovisions in numerous of its recent FTAs. See &#Besthum, p.
19-20.
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Fundamental Principles and Rights at Work and d&of-up, Article 1). They also provide
for a good-will non-lowering of standards clauséating to both trade and investment
matters. Parties recognizéhét it is inappropriate to encourage trade or istrment by
weakening or reducing the protections afforded wmestic labour laws, regulations,
policies and practicés (Article 1.4). In terms of institutional arrangemis, the
Memorandum of Understanding provides for the appa@mt of coordinators to arrange for
consultations and suitable activities to help discand reach progress regarding the
expressed intents of both parties.

Since the China-Pakistan FTA and the China-NewafehFTA have been negotiated
and concluded in timely proximity, the differendastheir scope are interesting. It seems
that investment protection is of shared interestitparties and generally agreeable. Labour
matters may be of no such relevance to China oistakthat any one country would insist
on relevant labour clauses. Labour matters are heww a sufficient degree agreeable
between China and New Zealand. This makes the @¥éwa Zealand a particularly
interesting agreement. While the labour relatediisrons in the agreement are considerable
weaker than those provided for in US or EU practitevill be important to observe if
China’s FTA practice will build on this first exatep and therefore position the country’s
practice increasingly closer to Western approathésde, investment and labour issues.

4. Conclusion

This paper aimed at providing an overview over labelated provisions in
international investment law. To this end, it idéed relevant international investment law
provisions in WTO law, BITs, and FTAs.

The overall picture reveals significant diversifyhe unevenness of international
investment law may be the main reason that thereiéions of international investment
law and international labour issues in investmgnéaments have so far not been addressed
with a singular formula. Indeed, the different agpef investment regulation have different
implications for labour issues. Investment libezation issues (such as mostly addressed in
the GATS) may interact with labour issues mostlydamms of reservations made by WTO
Members as part of the GATS schedules of commitsekg noted above, some countries
put certain reservations forward, but there isedrte explore in more detail to which extent
and in which way reservations are in practice avait instrument to deal with labour and
employment.

For established investments, host countries mayt wan apply performance
requirements. International agreements may prohdsttain of these performance
requirements. Prohibitions of the most directlydab related performance requirements
(such as employment requirements) are rather bateprohibitions of other performance
requirements exist and may still have a certaieotfbn labour matters. More in-depth
analysis could assess the de facto applicatioeiddpnance requirements by countries, and
the role prohibitions of performance requiremen#g fin this. This may help evaluating the
relevance of performance requirements for labouwt amployment issues, and allow
drawing conclusions on the helpfulness of perforcearequirements for development.

Interesting recent developments regarding investrag@d labour take place in the
context of BITs. The narrow regulatory intent ofTBlfocusing on investment protection
was for long the reason that explicit referencasai@-economic social values such as labour
matters were not included into the agreements.ofvigng conviction to better align BITs to
countries’ overarching foreign policy objectives ncabe noted, however, and
experimentation with different formulas has starfBds is arguably a development of high
relevance for international labour matters.
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Finally, a brief survey of labour issues in PTAsogtly FTAs) as relating to
investment issues shows strong innovation in tewhstreaty provisions. Relevant
interaction of investment and labour exists in gipte across all treaty aspects relating to
investment and labour, including investment pratect trade in services, performance
requirements and others. While these regulatorycsopre generally known from BITs
practice or multilateral agreements, treaty languag FTAs is relevant as it sometimes
features some of the most innovative provisiondatmour issues. In addition, dedicated
chapters on labour matters in FTAs are the mostrefaching effort to provide
comprehensive disciplines on labour issues in magonal trade and investment regulation.
Both underlines the high innovative potential ofASTfor investment and labour matters.

Following the initial stocktaking and analysis @éfd in this paper, the understanding
of labour and investment issues may further be megthby approaching the topic through
the lenses of individual regulatory issues. Songuledory intentions may be specific to
certain agreements (such as investment liberalizatias a strong correlation with
employment effects), but some aspects may alsoy dppughout the different regulatory
fields of investment agreements. Core labour stalsdaas an example, may for their
normative content possibly apply throughout all ex$p of investment regulation.
Approaching the topic through different aspecténtéraction may therefore be a first step
towards streamlining labour issues in internatianakstment matters across the different
investment agreements existing. First tendencied) as similar clauses used in FTAs and
innovative BITs, give a first taste of such a depehent and could be a starting point for a
more conclusive approach to international investmegulation and labour issues.
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Annex

Training Requirements under WTO Members’ GATS Commi  tments

Country Sector or Sub-sector Limitations on Market Access Limitations on National Treatment
Botswana ALL SECTORS 4) Entry and residence in Botswana of foreign radtpersons is | 4) Professional foreign natural persons shoultebegnized
INCLUDED IN THIS subject to immigration laws, regulations, guidedimad as such and they should have rights to practitieein
rocedures. countries of origin.
SCHEDULE o 9
Professional natural persons should be recognizéda
Investors are required to conform to the requiremers of registered by the appropriate committee or council.
the localization policy. Investors are required tdrain
citizens in order to enable them to assume senior
management positions over time
Cambodia Investment Incentives 3) Investors, seeking ingeatunder the provisions3) None
of the Law on Investment, shall have the
obligation to provide adequate and consistent
training to Cambodian staff, including for
promotion to senior positions.
Restaurants Notes: #5 [Unbound.] The main criteria atee number of and impact or existing restaurants, historical and artistic eltaristics of the
location, geographic spread, impact on traffic d¢thos andcreation of new employment.
Cameroon ALL SECTORS 3) [...] 3) None

INCLUDED IN THIS
SCHEDULE

Enterprises must meet the requirements
concerning the creation of jobs for
Cameroonians in the framework of each
individual Certificate of Approval (at least one
job to be created for every 5 million or
fraction thereof to be invested in the
enterprise concerned). Additional
requirements concerning training and jobs
may be issued by regulation.
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Chile

All sectors included in this 3) The commitments in this Schedule extend onkujapliers of | 3) Foreign investors may transfer abroad theiitabp
Schedule services who operate in Chile through a commepeiedence, following the elapse of three years from the détentry.
when they establish themselves as a foreign inv@gtand
comply with the rules and legal procedures on dif@eign Real estate acquisitions and the performance ef d¢gal
investment in force. The commercial presence cavbyethis acts in frontier zones must comply with the prawisi of
Schedule is that effected solely through the Faoreig the relevant legislation, which is unbound for plueposes
Investment Statute and financed by external capital of this Schedule. The frontier zone is definethasl
situated within a distance of 10 km measured frioen t
Authorization to deliver services through a commerial frontier and 5 km from the coast and Arica province
presence may take into account the following critéa:
As regards services that fall under the headingfgssional
a) The effect of the commercial presence on econami services" at least 85% of the staff employed byppker of
activity, including the effect on employment, on te use of services established in Chile must be Chilean.
parts, components and services produced in Chile dron
exports of services; As regards all other services listed in this Schesdat least
85% of the staff employed by a supplier of services
b) The effect of the commercial presence on prodiyt established in Chile must be Chilean, except irctise of
industrial efficiency, technological developmentigmmoduct enterprises with fewer than 15 employees.
innovation in Chile;
c) The effect of commercial presence on competiticthe
sector and other sectors, on consumer protectiothe
smooth functioning, integrity and stability of thrarket, and
on the national interest;
d) The contribution of the commercial presenc€hde's
integration into world markets.
This schedule applies only to the following typés o
commercial presence for foreign investors: corpang,
open or closed, private-limited companies, and ididrtes
(which under Chilean legislation are the equivateint
agencies of corporations).
4) Unbound, except for transfers of natural pesswithin a 4) Unbound, except for the categories of natueasgns listed
foreign enterprise established in Chileaccordance with under market access.
(3) commercial presenceof senior and specialized personnel

who have been in the employ of the organizatiorafperiod
of at least two years immediately preceding the détheir
application for admission performing the same typduties
in the parent company of their country of origimany case,
in accordance with (3) commercial presence, foreign
natural persons may not make up more than 15% of ta
total staff employed in Chile.

(-]
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Cote d‘lIvoire

e) Engineering services
(excluding integrated
engineering services)
[...]

e) Technical testing and
analysis services

[...]

n) Maintenance and repal
of equipment

[...]

C. Installation and
assembly work

[..]

=

3)

None

3)

Enterprises must receive government approy
The criteria to be met in order to obtain
approval may include:

- The preferential use of local services to the
extent that they are available under condition
of quality, price and delivery equivalent to thg
of like products of foreign origin

- The employment and training of local
executives and supervisors

al.

Cyprus

Foreign Investment

3)

The permission of the Céeak is required
for the participation of any non-resident in a
corporate body or partnership in Cyprus. Fore
participation in all sectors/ subsectors included
the Schedule of Commitments is normally
limited up to 49 per cent. The decision of the
authorities to grant permission for foreign
participation is based on &sonomic needs test
for which the following criteria are used in
general:

a) Provision of services which are new to Cyp
b) Promotion of the export orientation of the
economy with development of existing and ne
markets

¢) Transfer of modern technology, know-how
and new management techniques

d) Improvement either of the productive
structure of the economy or of the quality of
existing products and services

e) Complementary impact on existing units or
activities

f) Viability of proposed project

g) Creation of new job opportunities for

3)

ign

rus

<

scientists, qualitative improvement and

Entities with foreign participation must have
paid up capital commensurate with their finan
requirements and non-residents must finance
their contribution through the importation of
foreign exchange

In case the non-resident participation exceed
24 per cent, any additional financing for
working capital requirements or otherwise
should be raised from local and foreign sourc
in proportion to the participation of residents
and non-residents in the entity's equity. In th
case of branches of foreign companies, all
capital for the initial investment must be
provided from foreign sources. Borrowing
from local sources is only permitted after the
initial implementation of the project, for
financing working capital requirements.

ce

[2)

1%
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training of local staff

[..]

1

>

Dominican ALL SECTORS 4) Unbound, except for senior and specialized sta#) Under the Tax Code, income received by
Republic INCLUDED IN THIS associated with commercial presence who must foreigners in the form of payment of dividend
SCHEDULE contribute to théraining of Dominican royalties and interest is subject to payment of
personnel in the areas of specialization the taxes provided for by law.
concerned Market access for foreign natural
persons is subject to the requirement of a work The laws relating to labour are territorial, and
permit and a work visa. apply to Dominicans and foreigners without
distinction, except as otherwise provided for i
The provision in the Dominican Republic, international agreement3he law recognizes
through the presence of natural persons, of as basic rights of workers, inter alia, freedom
professional services such as legal, accounting, of association, vocational training and
consultancy, engineering, architectural and respect for physical integrity, privacy and
medical services, is subject to the fulfilment of personal dignity.
the requirements laid down in the laws governing
the exercise of such professions.
EC various Note: *22) Where establishment is subjectrt economic needs test, the main criteria aeentimber of and
(European impact on existing stores, population density, gaplic spread, impact on traffic conditions andatioa of new
Community) employment.
Egypt 1. Hotels and 3) A licence will be given according to the 3) Training of Egyptian employees should be
Restaurants requirement oéconomic needs tegimain performed by the foreign natural persons
criteria: market needs and locating different within the terms of the contract.
A. Hotels and other categories of hotels).
commercial
accommodations - Casino services can be provided only through 5
a) Hotels and motels stars hotels (gambling allowed only for
b) Resort hotels and foreigners)
accommodation facilities
c¢) Casino hotels - Limitations on the total number of services
operations depend on the requirement of
B. Restaurants, Bars and economic needs test (geographical location,
Canteens increase in the number and categories of tourists)

a) Full service restaurant
b) Fast food restaurants
and cafeteria

- Foreign capital equity should not exceed 49 [
cent in projects to be established in Sinai

er
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2. Travel Agencies and | 3) Limitations on the total number of services 3) Training of Egyptian employees should be
Tour Operators operations depend on the requirement of performed by the foreign natural persons
economic needs test within the terms of the contract.
a) Tour operators,
packagers and
wholesalers
b) Travel agencies
3. Other Tourism 3) Bound only for representative offices. 3) Training of Egyptian employees should be
Services Limitations on the total number of services performed by the foreign natural persons
operations depend on the requirement of within the terms of the contract.
A. Tourism Management economic needs test.
Services
a) Tourism Property
Management
b) Rental/Lease Tourism
Property
A. Joint-Venture Banks | 3) The share of non-Egyptians in the capital of | 3) Foreign service suppliers, in the context of
(JvB's): JVB's and private banks may exceed 49 per cent JVBs are required to offer on-the-job
[...] of the issued capital of any bank, without ceiling. training for national employees.
On a non-discriminatory basis, ownership of
more than 10 per cent of the issued capital of any
bank, except through inheritance, requires the
approval of the CBE Board of Directors.
El Salvador | ALL SECTORS 4) Every employer must employ Salvadorian 4)

INCLUDED IN THIS
SCHEDULE

nationals in a proportion of at least 90 per
cent of the personnel of his enterprise. In
special circumstances the Ministry of Labour
and Social Security may authorize the
employment of more foreigners when it is
difficult or impossible to replace them by
nationals, but employers remain obliged to
train Salvadorian personnel under the
supervision and control of the Ministry within
a period of not more than five years. The

amount of wages to Salvadorians may not be
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less than 85 per cent of the total wages paid.
This percentage may be changed with the
authorization of the above-mentioned
Ministry.

Foreigners may not hold the positions of
administrator, director, manager or representa
of a small-scale enterprise in the trade, industr
or services sector.

ve
ia

Fiji

09. Tourism and Travel
Related Services

4)

Normal government approval required for
foreign nationals. Entry limited to key post
management and time post skilled employees
where these are unavailable locally. Time pos
appointments for skilled employees is three ye
initially and extension is subject to Immigration
Department requirements.

4)

ars

Foreign managers/skilled employees
required to provide locals with on-the-job
training

Gambia

ALL SERVICES
INCLUDED IN THIS
SCHEDULE

4)

Unbound, except for measures concerning the
entry and stay of natural persons employed in
Management and Experts Jobs for the
implementation of foreign investment. The
employment of such persons shall be agreed
upon by the contracting parties and approved
the office of the Presiden&nterprises must
also provide for training in higher skills for
Gambian nationals to enable them as assume
specialized roles.The conditions or
requirements for an approval for expatriate
quota/staff are:

(1) Payment of payroll tax D10,000.00

(2) Minimum Investment of D1,000,000.00
(3) Unavailability of qualified Gambian for the
position.

4)

by

Unbound, except for measures concerning
the categories of persons referred to in the
market access column.
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Ghana

ALL SECTORS
INCLUDED IN THIS
SCHEDULE

4)

Automatic entry and work permit is granted fo
to 4 expatriate senior executives and specializ
skill personnel in accordance with relevant
provisions in the Investment Promotion Law.
Approval is required for any additional expatrig
workers beyond the automatic level.
Enterprises must also provide for training in
higher skills for Ghanaians to enable them to
assume specialized roles.

u4)
ed

None

Guatemala

4)

Unbound, except fdiigher-level and
specialized personnel in connection with a
commercial presence which must contribute tg
the training of Guatemalan personnel in the
specialized fields of activity concernedlin
addition, the Labour Code provides the
following:

"Employers must employ 90 per cent of
Guatemalan workers and pay them at least 85
cent of total wages paid. These requirements
may be modified for the following reasons:

i) protection and promotion of the national
economy;

i) lack of Guatemalan technical personnel for
specific activities;

iii) defence of Guatemalan workers who
demonstrate their capabilities.”

The Ministry of Labour may, at its discretion,
decrease these percentages by 10 per cent fo
period of five years or increase them to eliming
the employment of foreign workeré\n
authorization to decrease the percentage mus
include the requirement to train Guatemalan
technical staff in the activity concerned over
the same period.

4)

per

e

Unbound, except for the categories of
persons indicated in the market access
column

Tourism / Meals Services

4)

Only senior and specialized personnel related

4)

None
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/ Tourist Marina
Operators

to a commercial presence to the extent
required for training Guatemalan personnel

Honduras

ALL SECTORS
INCLUDED IN THIS
SCHEDULE

3)

Authorization to establish a commercial prese
may take into account the following criteria:

The effect of the commercial presence on
national or local economic activity, its impact
on employment, productivity, technological
development, competition and market
stability; and its impact on the environment

Foreign investors may not engage in small-sca
industry and commerce

A 40 km. belt is reserved for companies
consisting wholly of Honduran partners,
Hondurans by birth or State institutions for lan
situated in border areas or along both coastling
as well as islands, keys, reefs, breakwaters, ra
and sand banks

e

)
bS
cks

The commercial presence of foreign
enterprises must contribute to the training of
Honduran personnel in the specialized fields
of activity concerned

4)

Unbound, except for measures affecting thieye
and temporary stay of senior and specialized
personnel, associated with a commercial presé
The supply of services by suppliers not
resident in Honduras must contribute to the
training of Honduran personnel in the
specialized fields of activity concerned

A ceiling of 10 per cent is established for the
number of foreign workers in an enterprise, wh

must not receive more than 15 per cent of total

wages paid

Managers and supervisors of the enterprise m
speak Spanish

n4)

ence

(0]

st

A limit of 10 per cent is established on the total

Unbound, except for measures related to the
categories of natural persons indicated in the
column on market access

In order to obtain the necessary permit,
foreigners must be resident in Honduras
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number of foreigners affiliated to trade unions,
and no foreigner may be a member of the
governing body of a trade union

Lesotho

ALL SECTORS
INCLUDED IN THIS
SCHEDULE

4)

Automatic entry and work permit is granted fof
up to 4 expatriate senior executives and
specialized skill personnel in accordance with
relevant provisions in the Laws of Lesotho.
Approval is required for any additional expatrig
workers beyond the automatic level.
Enterprises must also provide for training in
higher skills for the locals to enable them to
assume specialized roles.

4)

None

Malaysia

ALL SECTORS
INCLUDED IN THIS
SCHEDULE UNLESS
OTHERWISE
INDICATED

4)

Unbound except for measures affecting the er
and temporary stay of natural persons defined
below:

1. Intra-corporate Transferees

a) senior managers being persons within an
organization having proprietary information of
the organization and who exercise wide latitud
in decision making relating to the establishme
control and operation of the organization being
directly responsible to the CEO and receive on
general supervision or direction from the board
of directors or partners of the organization; anc

b) two specialists or experts per organization
being persons within the organization who
possess knowledge at an advanced level of
continued expertise and who possess propriet
knowledge of the organization's new service
products and technology, research equipment
techniques or managemeAtditional
specialists or experts may be allowed subject
to market test and the training of Malaysians

tH)

—~ D

ly
j

ary

and

through an acceptable training programme in

Unbound except for the categories of natural
persons referred to under market access
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the relevant services sector or subsector:

Provided that such persons are employees of
the foreign service supplier and have been in
the employment of that foreign service
supplier for a period of not less than one year
immediately preceding the date of their
application for a work permit and he is to
serve in at least a similar capacity.

2. Others

a) specialists or experts being persons who
possess knowledge at an advanced level of
continued expertise and who possess propriet
knowledge of the organizations's products and
servicessubject to market test and the
employment of Malaysians as counterparts
and/or training of Malaysians through
acceptable training programmes in the
relevant services sector or subsector;

[..]

ary

Nicaragua

4)

The supply of services by suppliers not raside
in Nicaragua is limited to senior and specialize|
personneln connection with a commercial
presence and it must contribute to the training
of Nicaraguan personnel in the specialized
field of activity concerned. This measure
applies to all sectors unless otherwise provide

Employers must employ a minimum of 75 per
cent of Nicaraguan employees. In special
circumstances, the Ministry of Labour may
authorize the employment of a larger number
of foreigners when it is difficult or impossible
to replace them by nationals, in which case the
employers must train Nicaraguan personnel

4)

D

under the supervision and control of the

Unbound, except for the categories of
persons indicated under the heading
"market access"
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Ministry for a period of not more than five
years

[...]

Niger Hotel and restaurant 3) Prior approval of ministries concerned. The | 3) Obligation to provide training programme
services procedure is discretionary
Norway All sectors: Establishmen 3)/4) | Foreign citizens residing in Norway who

- General authorization
procedures for acquisitior

purchase or lease real property for housing,
secondary residences and business activities
without a concession, are subject to the
condition that the real property is acquired fo
their own personal use

A concession can only be granted when it is
not contrary to the public interest. An
acquisition is normally judged on the impact
it will have on future activity and
employment in the company and the society
as a wholelLegislation governing acquisitions
has traditionally been liberally applied. It
authorizes the setting of conditions, in a large
majority of the cases involving over 1/3 of
foreign ownership - related to voting shares.
Conditions are largely standardized. Two
conditions are regarded as important and are
stipulated in most cases: a majority of the bo
and its chairman must be Norwegian national
and, the transactions between the Norwegian
company and the foreign owner must be bas

ard

n

on OECD's principle of arm's length prices.
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Panama (d) Architectural services 4) The hiring of foreign professionals in the dief | 4) Unbound
engineering and architecture for purposes limited
(CPC 8671) including to that specialization may be permitted, provided
urban planning and that the Engineering and Architecture Technical
landscape architectural Council can show that there are no Panamanian
services professionals suitable for providing such
services.
(CPC 8674)
If a foreign professional is hired for more than
(e) Engineering services 12 months, the hiring entity must employ a
(CPC 8672) including Panamanian professional in order that he may
integrated engineering receive the training necessary to enable him tg
services (CPC 8673) replace the foreigner at the end of his
contract.
Authorizations to hire foreign specialists for
less than 12 months may not be extended.
Papua New | ALL SECTORS 3) (a) Normal government approval and registratic) Foreign employees are required to provide
Guinea INCLUDED IN THIS is required for all foreign investors by the on-the-job training to local employees.
SCHEDULE Department of Finance and Planning. For such
approval, the following criteria are, in general,
applied:
(i) provision of new services;
(i) improvement of productive structure of the
economy;
(iii) viability of the new project especially with
respect to foreign exchange earnings or savings;
(iv) implications for employment in Papua
New Guinea.
[...]
Paraguay Hotels and restaurants / | 4) Unbound, except for senior managerial 4) Unbound, except for senior managerial

travel agencies and tour
operators services

personnel, with staff training programmes

personnel, with staff training programmes

43




Solomon
Islands

ALL SECTORS
INCLUDED IN THIS
SCHEDULE

3)

(&) Normal government approval and registra
is required for all foreign investors by the
Foreign Investment Board. Such approval is
based on an economic needs test, for which th
following criteria are, in general, used: (i)
provision of new services; (ii) improvement of
productive structure of the economy; (iii)
viability of the new project especially with

i3)

respect to foreign exchange earnings or savings;

(iv) implications for employment in the
Solomon Islands

[..]

4)

Unbound except for measures affecting the er
and temporary stay of natural persons in the

following categories: managers and specialist
who possess knowledge that is necessary for
provision of the service. Entry and temporary
stay is limited to those of key importance and

where employees are unavailable locally. Ent
is limited to 2 years initially with any extension

subject to Immigration and Labour requirements

Ul

t4)

Unbound except as specified under market
access.

Foreign employees are required to provide
on-the-job training to local employees.

Tunisia

02.C.o. Other
Telecommunication
Services

(a) Point-to-point local
telephone distribution
(b) Packet-switched data
transmission
(Local service)

Frame relay services
(d) Telex
(o) Other

- Mobile telephone
Digital cellular telephone

1)

Possible through the Tunisian public
telecommunications network

1)

None
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- Paging
- Teleconferencing

Additional Commitments: For the liberalization of these services, Tunisia requires any telecommunicatis services supplier to:

- supply rural telecommunications services,
- serve certain areas with telephony,
- supply distress telecommunication services,

- contribute to the national training and reseach endeavour in the telecommunications field.

Vietham F. Road Transport 1) Unbound. 1) Unbound.
Services
(a) Passenger
transportation
(CPC 7121+7122)
(b) Freight transportation
(CPC 7123)
Notes: #32 The criteria taken into account are anmy others: creation of new jobspositive foreign currency balance; introduction of
advanced technology, including management skitluced industrial pollutiorprofessional training for Viethamese workers;etc.
Zambia ALL SECTORS 4) Unbound except for measures concerning the| 4) Unbound except for measures concerning the
INCLUDED IN THIS entry and temporary stay of natural persons categories of persons referred to in the
SCHEDULE employed in management and expert jobs for the market access column
implementation of foreign investment.
The employment of such persons shall be agreed
upon by the contracting parties and approved by

the Ministry of Home Affairs.

Enterprises must also provide for training in
higher skills for Zambians to enable them to

assume specialized roles.
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lllustrative List of Performance Requirements Prohi bited under the TRIMS
Agreement

1. TRIMs that are inconsistent with the oltign of national treatment provided for in paradgrd

of Article 1l of GATT 1994 include those which ameandatory or enforceable under domestic law or
under administrative rulings, or compliance withiethis necessary to obtain an advantage, and which
require:

(a) the purchase or use by an enterpriseoofyets of domestic origin or from any domesticrseu
whether specified in terms of particular produittdgerms of volume or value of products, or in terof
a proportion of volume or value of its local protdao; or

(b) that an enterprise’s purchases or usapbdrted products be limited to an amount relatethé
volume or value of local products that it exports.

2. TRIMs that are inconsistent with the oltign of general elimination of quantitative resions
provided for in paragraph 1 of Article XI of GATT24 include those which are mandatory or
enforceable under domestic law or under adminisgatlings, or compliance with which is necessary
to obtain an advantage, and which restrict:

(a) the importation by an enterprise of pidwsed in or related to its local production,egaty
or to an amount related to the volume or valueocél production that it exports;

(b) the importation by an enterprise of preidwsed in or related to its local production by
restricting its access to foreign exchange to aowentrelated to the foreign exchange inflows
attributable to the enterprise; or

(© the exportation or sale for export byeaterprise of products, whether specified in teoms
particular products, in terms of volume or valugrdducts, or in terms of a proportion of volume or
value of its local production.

Performance Requirements Prohibited under the 2012 US Model BIT
Article 8

Performance Requirements

1. Neither Party may, in connection with the egsdiphent, acquisition, expansion, management,
conduct, operation, or sale or other dispositioarofnvestment of an investor of a Party or of a-no
Party in its territory, impose or enforce any regoient or enforce any commitment or undertaking:

(a) to export a given level or percentage of gamdservices; - 11 -
(b) to achieve a given level or percentage of déimesntent;

(c) to purchase, use, or accord a preference tdsgpiaduced in its territory, or to purchase gdools
persons in its territory;

(d) to relate in any way the volume or value of arip to the volume or value of exports or to the
amount of foreign exchange inflows associated witth investment;

(e) to restrict sales of goods or services ingitgtbry that such investment produces or supfties
relating such sales in any way to the volume ouevalf its exports or foreign exchange earnings;
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() to transfer a particular technology, a prodmetprocess, or other proprietary knowledge to aquer
in its territory;

(9) to supply exclusively from the territory of tRarty the goods that such investment producdseor t
services that it supplies to a specific regionatkaigor to the world market; or

(h) (i) to purchase, use, or accord a preferenda fts territory, technology of the Party or afrpons
of the Party; or

(i) that prevents the purchase or use of, or tteealing of a preference to, in its territory, parar
technology,

so as to afford protection on the basis of natigntd its own investors or investments or to teabgy
of the Party or of persons of the Party.

2. Neither Party may condition the receipt or ammid receipt of an advantage, in connection
with the establishment, acquisition, expansion, agament, conduct, operation, or sale or other
disposition of an investment in its territory of iawestor of a Party or of a non-Party, on compan
with any requirement:

(a) to achieve a given level or percentage of domesntent;

(b) to purchase, use, or accord a preference tdsgomduced in its territory, or to purchase gdoois
persons in its territory;

(c) to relate in any way the volume or value of artp to the volume or value of exports or to the
amount of foreign exchange inflows associated witth investment; or - 12 -

(d) to restrict sales of goods or services indtsitbry that such investment produces or supfilies
relating such sales in any way to the volume ouevalf its exports or foreign exchange earnings.

3. (a) Nothing in paragraph 2 shall be construgatéwent a Party from conditioning the receipt
or continued receipt of an advantage, in connedtiitim an investment in its territory of an investdra
Party or of a non-Party, on compliance with a rezgent to locate production, supply a servicentrai
or employ workers, construct or expand particudailities, or carry out research and development, i
its territory.

(b) Paragraphs 1(f) and (h) do not apply:

(i) when a Party authorizes use of an intellecpmaperty right in accordance with Article 31 of the
TRIPS Agreement, or to measures requiring the asee of proprietary information that fall within
the scope of, and are consistent with, Article Bthe TRIPS Agreement; or

(i) when the requirement is imposed or the comreittror undertaking is enforced by a court,
administrative tribunal, or competition authorityremedy a practice determined after judicial or
administrative process to be anticompetitive uderParty’s competition laws.

(c) Provided that such measures are not appliad @rbitrary or unjustifiable manner, and provided
that such measures do not constitute a disguistidicteon on international trade or investment,
paragraphs 1(b), (c), (f), and (h), and 2(a) andgfmall not be construed to prevent a Party from
adopting or maintaining measures, including envitental measures:

(i) necessary to secure compliance with laws agdlations that are not inconsistent with this Tyeat
(ii) necessary to protect human, animal, or pldetdr health; or
(iif) related to the conservation of living or nbwing exhaustible natural resources.

(d) Paragraphs 1(a), (b), and (c), and 2(a) anditbhot apply to qualification requirements foode
or services with respect to export promotion anmdifm aid programs.
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(e) Paragraphs 1(b), (c), (f), (g), and (h), are) 21d (b), do not apply to government procuremeti.

(f) Paragraphs 2(a) and (b) do not apply to reqguéngts imposed by an importing Party relating to the
content of goods necessary to qualify for prefeaktariffs or preferential quotas.

4. For greater certainty, paragraphs 1 and 2 dajmaly to any commitment, undertaking, or
requirement other than those set out in those paphg.

5. This Article does not preclude enforcement of eaammitment, undertaking, or requirement between
private parties, where a Party did not impose quire the commitment, undertaking, or requirement.
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