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1.

Introduction

This report describes the main features of theraliah legal system for enforcement
of labour standards, with a focus on the key gfiate and sanctions available to
government agencies responsible for oversight aft@ment of minimum employment
standards and occupational health and safety.

Since 2005, government enforcement of minimum eympént standards and
occupational health and safety in Australia has nbasdergoing a significant
transformation. Historically, minimum employmenastiards such as minimum wages,
maximum working hours and leave entitlements wese tBrough industrial relations
processes and industry or sectoral instrumentgreeaents, and were largely enforced by
trade unions. The federal government maintaineg¢ ankmall, under-resourced labour
inspectoraté.As the coverage of trade unions declined in tr@0$%nd 1990s, employer
non-compliance with many employment standards becarsignificant problem toward
the end of the twentieth century.

As a result of recent changes to the Australiategy®f labour regulation, minimum
standards are now set through a combination o$letgin, industry awards and enterprise
level agreements pursuant to a new statuteF#ieWork Act 2009Cth) (the FW Act).
Over the last five years, the federal agency resiptenfor enforcement, now called the
Office of the Fair Work Ombudsman (FWO), has beérerg substantially increased
resources along with new powers for labour inspectmupled with an earlier, significant
increase in the penalties that courts are ablenfpose for breach of these standards.
Notwithstanding these changes, trade unions antidul employees may still take
enforcement action such as court proceedings tmvery of wage underpayments, so that
FWO is not the sole enforcement mechanism undehcthe

Another change in the setting and enforcement afrmuim employment standards in
Australia is that responsibility for setting and@oing minimum employment standards
such as wages and working hours, previously shaigd multiple State (provincial)
governments in respect of those employed by prisateor employers, is now largely the
domain of the Australian Commonwealth (federal) &ament.

Occupational, health and safety (OHS) regulatidgstolically a State responsibility,
is also set to move to a more national system éndbming years. OHS regulation in
Australia has not experienced the major transfdomathat has occurred to minimum
employment standards regulation over recent yétoaever, in many ways government
enforcement of OHS regulation, although decentdlidue to its falling with regional
government jurisdiction, has been more sophisticatean the system pertaining to
minimum employment standards. The OHS regulatoyrenment has experienced many
enforcement innovations since the 1970s, some afhadre beginning to be replicated in
the minimum employment standards jurisdiction.

These changes make Australia an interesting ancalogxample of the incidence and
implementation of labour inspection sanctions amdadies.

This report sets out the context and backgroundhése changes, before giving
detailed consideration to the regulatory framewddt enforcement of minimum
employment standards and OHS regulation in Australihe report provides detailed

! The States also maintained small labour inspeetsrasee A StewartStewart's Guide to
Employment Law2"™ ed), Federation Press, 2009, 169.




2.1.

information on the inspection practices of regulatagencies in each area, and the
incidence of both administrative sanctions and grosons in cases of alleged breach of
the relevant legal standards and conditions.

Legal sources for the application of labour insp ection
sanctions: overview of the Australian system of
employment and industrial relations regulation

From a federal system to a national system

Australia has a federal system of government, \itisdictional division of law
making powers between the Commonwealth and thdsstralian States under the terms
of the Australian Constitution. Historically, thgs had a significant impact on both labour
standard setting and Australia’s system of labaspeéction and sanctions for the
enforcement of minimum employment and safety statwda

Until recently, issues involving workers within oS¢éate were thought to be outside
Commonwealth jurisdiction, and it was also assutied the Commonwealth could not
legislate directly on central aspects of employnm&mth as wages, minimum conditions
and occupational health and safe#ys a result of this Constitutional division of pess,
the six State Governments in Australia each maiathia separate industrial relations
system governed by its own legislation (althougbtdfia voluntarily referred its powers
to legislate over industrial relations to the Commuealth voluntarily in 1996 as permitted
by the Australian Constitution). Many employees ltadir rights and entitlements set
through State instruments, overseen by State tisusind inspectorates. The States also
established separate systems for regulation ofulabmatters clearly not within federal
jurisdiction, such as OHS and child labour.

However, since 2006, the federal government hasnass many State powers over
labour regulation by utilising different powersthe Australian Constitution. In that year,
the conservative Howard Coalition Government inficetl major changes to the
determination of minimum wages and conditions cionerll corporate employers (the
‘Work Choices’ legislation).In 2009, a federal Labor Government enacted newréd
labour relations legislation, the FW Act, and sujpmmntly all States except Western
Australia agreed to refer their jurisdiction overivate sector employers to the
Commonwealth. As ot January 2010, for the first time in Australiaistbry, minimum
employment standards for nearly all private seemployers and their employees are
regulated by the national ‘Fair Work system’. Ndhstanding the federal assumption of
responsibility for laws on basic employment comulis, State governments continue to
regulate OHS and a number of other labour mattecause they are specifically excluded
from the FW Act by political agreement between @@nmonwealth and the Stat&sin
addition to OHS, worker's compensation, anti-disination, workplace surveillance,
trading hours, payment for work on public holidagsg service leave and child labour are

2 parliament of the Commonwealth of Australiae Constitution and Industrial Relations: Is a
Unitary System Achievabld®aper no. 8 (2005-06) Parliament of Australia Bede Brief 2. See
also R Owens, ‘Unfinished Constitutional Businé®gilding a National System to Regulate Work’
(2009) 22Australian Journal of Labour La®@58.

% See s 27Fair Work Act 2009Cth). In the absence of an agreement betwee@dnemonwealth
and the States, it would be possible for the Conwaafth to expand its jurisdiction over these
areas under the Constitution.




also excludedalthough an Intergovernmental Agreement for Reguwyaand Operational
Reform in OHS has been signed with the purposeaafnbnising OHS laws by 20712.
There are also a number of exclusions and limitatirom the Fair Work System,
applying to categories of workers, namely certampleyees essential to the operation of
State governments, employees in Western Austratianarkers who are not

‘employees’, such as independent contractors. Qoeption to this last exclusion are
outworkers in the textile, clothing and footweadustry, the only industry where modern
awards can apply beyond the employment relationshigperation of the FW Act (s 12).

Given that there are multiple systems of regulagod enforcement of OHS, child
labour, and the other employment conditions stilhim State jurisdiction, with some
variation between them, we have not been able tsider all of these jurisdictions in
detail in our report. The report instead focusesthan present federal system of labour
regulation of minimum employment standards under iV Act, while providing some
general information about labour administration as&hctions in relation to OHS
enforcement. Due to space constraints, we havecangidered other labour regulation
within State jurisdiction such as the regulatiortgieing to child labour.

A brief overview of the most significant recentaehs to the Australian industrial
relations enforcement regime is set out below in @iscussion of the main sources of
minimum employment standards in Australia.

2.2. Source and scope of the current system of
minimum employment standards

The employment rights and working conditions of thmjority of Australian
employees are regulated by the FW Augid theFair Work Regulations 2009FW
Regulations). As will be explained below, somelafse rights and entitlements are derived
directly from the statute, while others arise undstruments made under the Act: Modern
Awards or Enterprise Agreements. Independent cciorg are governed by the
Independent Contractors Act 20Q6th), theTrade Practices Act 1974Cth) and state
laws that are not excluded by virtue of sectionf&he Independent Contractors Act.
(Section 8 of the Act lists several ‘workplace tiglas matters’ that are excluded from
State jurisdiction including leave, remunerationd amdustrial actionS.

The legal institutions underpinning the nationajulatory system are Fair Work
Australia and the Office of the Fair Work Ombudsmahese are discussed in more detail
below.

* See discussion later in this report, and the deenin R Johnstone ‘Harmonising Occupational
Health and Safety Regulation in Australia: The tFReport of the National OHS Review’ (2008)
Journal of Applied Law and Polic35.

® For detailed consideration of the extent of chddour regulation in Australia, see A Stewart,
Making the Working World Better for Kids: A Repfot the NSW Commission for Children and
Young People NSW Commission for Children and Young People, ddalger 2008
http://kids.nsw.gov.au/uploads/documents/Making%20i20working%20world%20work%20bett
er%20for%20kids.pdf(accessed 17 July 2010).

® J Riley ‘A Fair Deal for the Entrepreneurial WorkeSelf-Employment and Independent
Contacting post Work Choices’ (2006) A@istralian Journal of Labour La®46, 250.




From the early twentieth century, most minimum ewgpient standards in Australia
were set by industry or sectoral level instrumetmewn as ‘awards’ which normally
included a wide range of employment conditiondhtdgand entitlements. Awards were the
product of negotiation between unions, employeid employer associations, and where
agreement over the content of awards could notaehed; a tribunal was empowered to
arbitrate over the specific terms and conditiond¢oincluded in the award. Since the
1980s, this system has been supplemented by estetpvel collective bargaining, with
collective bargaining agreements normally settiegns and conditions above a ‘safety
net’ of conditions in awards. Most States maintdisienilar systems of standard setting.

Since the mid-1990s, the Australian labour relaiosystem has experienced
significant change. In particular, theWork Choitegislation severely curtailed the role of
awards in favour of enterprise bargaining underpihby a legislated safety net of five
minimum conditions, including a minimum wage, knowollectively as the Australian
Fair Pay and Conditions Standard (AFPCS).

Although these reforms were for the most part idéehto advance employer interests
over employee rightspne of the positives for employees to come otthisf change was
the move to enhance the resources and power dédeeal labour inspectorate. In 2007,
the Government transformed the inspectorate irgtattory agency called the Office of
the Workplace OmbudsmédnAnnual funding for labour inspection more than bled
between 2005 and 2007, from AUD$21 million to a0 million. These changes,
when combined with significant increases in thegtiies applicable to breaches of federal
labour legislation in 2004, meant that for thetfiime in the history of Australian labour
regulation there was a well-resourced labour ingpate at federal level backed by serious
penalties for non-complianc@.

The Howard Government subsequently lost poweréoRtdd Labor Government at
the 2007 federal election, in large part due touhpopularity of its industrial relations
reforms. The Labor Government moved quickly to dnafw legislation, the FW Act, part
of which came into force in July 2009, and the riemd@r on 1 January 2010. However, it
retained many aspects of the previous system, dmduthe Howard Government's
commitment to an improved labour inspectorate.

" For consideration of a number of different aspedtthe Work Choices changes, see A Forsyth
and A Stewart (edsfair Work: The New Workplace Laws and the Work Cé®ilegacy
Federation Press, 2009.

8 |t remains contested whether Work Choices wasepnployer; with some authors contending that
the framework ‘does natquire employers to reduce employee conditions, or to ntovadividual
arrangements which exclude unions, or to engageaatices which pressure employees to accept
the employer’'s preferred terms’; s€eSutherland Agreement-making under Work Choices: The
Impact of the Legal Framework on Bargaining Praei@nd Outcome®feport to the Office of the
Workplace Rights Advocate, October 2007, http://wigeco.monash.edu.au/blt/wclrg/4880-
agreement-making-web.pdficcessed 18 February 2011). See generally R #itfchb Taft, A
Forsyth, P Gahan and C Sutherland, ‘Assessingripadt of the Coalition Government’s Labour
Law Program 1996-2007’ (2010) 23(@ystralian Journal of Labour La®74.

° T Hardy, ‘A Changing of the Guard: EnforcementWbrkplace Relations since Work Choices
and Beyond’, in A Forsyth and A Stewart (edsgir Work: The New Workplace Laws and the
Work Choices Legac¢yederation Press, 2009, 85.

1T Hardy and J Howe ‘Partners in Enforcement? TlesvNBalance Between Government and
Trade Union Enforcement of Employment Standardaustralia’ (2009) 22Australian Journal of
Labour Law306, Hardy (above n 9).




As of 1 January 2010, the majority of businesseAustralia became subject to the
new Fair Work system. The Fair Work system hasralbmau of features that employers and
employees must comply with. These include a selGfminimum statutory ‘National
Employment Standards’ (NES) (replacing the AFPC8)odern awards’ that apply
nationally for specific industries and occupatioas)ational minimum wage order (where
it applies) and protection from unfair dismissattétprise bargaining continues to operate
as a mechanism by which, for the most part, unammsemployers can negotiate enterprise
level agreements which supplement or are better e terms and conditions in the NES
and modern awards.

There are 10 minimum workplace entitlements inNES:

- A maximum standard working week of 38 hours ford-fuhe employees, plus
‘reasonable’ additional hours.

- Arright to request flexible working arrangementsctoe for a child under school
age, or a child (under 18) with a disability.

- Parental and adoption leave of 12 months (unpaiit)y a right to request an
additional 12 months.

- Four weeks paid annual leave each year (pro rata).
- Ten days paid personal leave each year (pro rata)days paid compassionate
leave for each permissible occasion, and two daysid carer’'s leave for each

permissible occasion.

- Community service leave for jury service or actest dealing with certain
emergencies or natural disasters. This leave iaidrgxcept for jury service.

- Long service leave.

- Public holidays and the entitlement to be paidoi@inary hours on those days.

- Notice of termination and redundancy pay.

- The right for new employees to receive the Fair Mioformation Statemerit.
Modern awards are permitted to regulate an adaitid® employment matters.

Wages and classifications are set by modern awamisg are reviewed annually by a
Minimum Wage Panel of the public body responsibleddministering awards, Fair Work

1 See ss 55-5Fair Work Act 2009Cth).
2 The National Employment Standards are set ouaiih 2 of theFair Work Act 2009Cth).

3 Employees are classified into types for the pueposf pay and other entittements under an
industrial instrument. A classification outlineettype of work an employee does and sometimes
their expected skill level or required qualificatfo Different classifications apply to employees
doing different work. To determine an employeeassification level, it is important to consider:
the nature of the work performed by the employke,eémployee's skills and qualifications and the
employee's level of responsibility Classificatidnustures are included in all modern awards, see
Australian Government — Fair Work OnlineGlossary: Classifications available at
http://www.fairwork.gov.au/resources/glossary/pddefault.aspXaccessed 19 February 2011).




Australial* Modern awards also include terms regulating typds employment
arrangements; hours of work; overtime and penaltes; annualised wage or salary
arrangements; allowances; leave loadings; supeationy and dispute settlement
procedures.

In addition employees may be covered by enterigeements, a form of statutory
collective agreement which sets out the conditioisemployment for a particular
employee or group of employees and their empldygreements differ from contracts of
employment or common law agreements, in that treselbeen lodged with a relevant
authority, Fair Work Australia. Modern awards dd apply to an employer and employee
while they have an agreement in place. Howeveb#s® rate of pay under an agreement
must not be less than the base rate of pay undeetbvant modern award. If there is no
modern award that covers the employees the agreéeatenmust be at least equal to the
national minimum wage.

The current structure of working conditions regolatis summarized in the following
table:

Level of operation Instrument

Set by

All workplaces in the national

National Employment Standards
workplace system

Commonwealth Parliament

Industry Modern awards Fair Work Australia
Enterprise Enterprise agreements Employer, employees, unions
Individuals Contract of employment Employer, individual employee

The new national system also protects employerlames and unions from
discrimination and victimisation (including deniafl freedom of association right§)It is
unlawful for an employer to take adverse actionrejaan employee (including dismissal,
discriminatiod” and undue influence and pressure) for assertingoekplace right.
Enforcement of these rights is through the asgistasf a labour inspectorate, the Fair
Work Ombudsman, or a tribunal, Fair Work Australidese institutions are discussed in
more detail below.

4 For discussion of the different standards, seev&@te above n 1; J Murray and R Owens, ‘The
Safety Net: Labour Standards in the New Era’Fair Work: The New Workplace Laws and the
Work Choices Legacyederation Press, 2009.

15 Section 293Fair Work Act 2009Cth).

16 Protection against discrimination and victimisatibas formed part of the industrial relations
system since the early twentieth century. See Gviednand J Howe, ‘Union Security After Work
Choices’, in A Forsyth and A StewaRair Work: the New Workplace Laws and the Work Cési
Legacy,Federation Press, 2009, 175.

" prohibited forms of discrimination include disciiration based on race, sex, sexual preference,
age, physical or mental disability, marital statuision activity, filing a complaint, or participat
in proceedings against an employer.




Unfair dismissal laws are also governed by the sgstem. Employees are protected
from dismissal in a manner that is ‘harsh, unjustireasonablé? If this occurs, it will
constitute an unfair dismissal and an employedigibke to make an application to Fair
Work Australia for assistance.

All of this extensive system of regulation operategether with the general law
principles of contract, property and tort; as Aalétr is a common law system, these
principles are largely the creation of judges. Heevethe statutory provisions prevail over
the common law unless legislation otherwise provide

2.3. Institutions

2.3.1. Fair Work Australia

Fair Work Australia (FWA) is the national workplacglations tribunal established
under the FW Act? FWA is an independent body with the authority aorg out a range of
functions relating to minimum wages and employmeoriditions, enterprise bargaining,
industrial action, dispute resolution, terminatioh employment, and other workplace
matters’?

Historically, the federal tribunal had significarg@sponsibility for setting terms and
conditions of employment through its arbitrationdtion. This is no longer the case except
in some limited circumstances. As mentioned eardieMinimum Wage Panel of FWA is
responsible for reviewing the minimum wages setrmdern awards on an annual basis,
and FWA must also review the content of modern dwavery four years. FWA has also
been given power to arbitrate the content of nmitierprise bargaining agreements
covering ‘low paid employees’, but only when negbtins break down in ‘first contract’
situations> FWA does have responsibility for vetting the comtef all enterprise
agreements lodged with the tribunal against théebeff overall test’, which requires the
tribunal to ensure that agreements do not disadgardmployees subject to the agreement
when compared to their position under the relewaodern award.

18 Section 387 of thé&air Work Act 2009Cth) sets out the factors that the tribunal nusstsider
when deciding whether the dismissal was harsh,stigu unreasonable. Where the employer is a
‘small business employera dismissal will only be unfair if it is oonsistent with the Small
Business Fair Dismissal Code, an instrument dedtléne the Minister for Workplace Relations
pursuant to s 388(1) of tHeair Work Act 2009(Cth), which narrows the availability of a remedy
for unfair dismissal in relation to such employefs.small business employer is defined as an
employer who employs less than 15 full-time equémwalemployees, including full time, part time
and regular and systematic casual employees: Ba23Work Act 2009 Cth).

19 Fair Work Australia is established Byart 5-1 of Division 2 of thEair Work Act 2009Cth).
2 The functions of the Tribunal are set out in sBT676 of theFair Work Act 2009Cth).

2L part 2-5, Division 2Fair Work Act 2009Cth). The term ‘low paid employees’ is not defiria
the Act and is a matter within FWA'’s discretion. PWvill only have jurisdiction to arbitrate for
low paid employees who are attempting to reachnéerprise agreement with their employer for the
first time, not for subsequent agreements. Seerghye\ Forsyth, ‘Collective Bargaining’, in B
Creighton and A Stewartabour Law(5" ed), Federation Press, 2010, pp 749-754.




One of the functions of the tribunal is to adjuticanfair dismissal§. The unfair
dismissal system is based on a private enforceommpensation model, whereby
employees who are aggrieved by their dismissal apgjy to FWA seeking compensation
on the basis that their dismissal was harsh, uojushreasonable.

An unlawful termination dispute (dismissal on disgnatory and other grounds) may
also be referred to the tribunal, and if so, agigvconference is arranged between the
parties. If the tribunal finds that the matteurdikely to be resolved, a certificate of non-
resolution is issued. A complainant may use théfoate to apply to court to resolve the
matter.A person may also lodge a dispute with the tribdioabn alleged contravention of
the general protections in the Act which falls $hafr dismissal. The tribunal may deal
with the dispute by mediation or conciliation, oy lmaking a recommendation or
expressing an opinion. If the dispute remains wivesl, the complainant may refer the
matter to a court to deal with the matter.

Fair Work Australia is further authorised to assigth workplace disputes other than
those specifically dealt with by the legislatiorthie dispute arises under a national system
award or enterprise agreement containing the 'miadei for dealing with disputes’, or a
national system award or agreement containing putksresolution procedure that allows
for the tribunal’s assistance. For these typesisgudes, the tribunal can only exercise the
powers outlined in the dispute resolution proceduragreed to by the parties. Fair Work
Australia may assist with a dispute by mediation conciliation, or by making a
recommendation or expressing an opinion. The tabumay arbitrate the dispute if the
dispute resolution procedure allows it or the partionsent.

2.3.2. The Fair Work Ombudsman

The agency with responsibility for labour inspeot@nd enforcement under the FW
Act is the Office of the Fair Work Ombudsman (FWBWO is an independent statutory
agency which performs a number of functions under EW Act. FWO replaces the
previous agency, the Workplace Ombudsman, and &sstime general advisory function
of the former Workplace Authority, which was abbksl by the FW Act. The agency
therefore has both an education and technicaltassis function as well as a responsibility
to monitor and enforce compliance with the AcEWO consists of the Fair Work
Ombudsman, Fair Work Inspectors appointed in acoure with the terms of the FW Act,
and other staff assisting with the performance ofkplace compliance and advisory
functions set out in the FW A#t.As noted, FWO has a number of roles including
educating employers and employees about workplegesrand obligations to ensure
compliance with workplace laws, the use of proactiwethods to carry out its statutory
objective of promoting ‘harmonious, productive acdoperative workplace relations’,
taking action to determine compliance with minimemployment standards, rights and
obligations under the Act, and imposing sanctiond eommencing proceedings against
employers, employees or unions who breach the FiWbAmstruments such as awards or
enterprise agreements made under the Act. The Fi@€eptly has 53 offices throughout

%2 See A Chapman, ‘The Decline and Restoration daldDismissal Rights’, in A Forsyth and A
Stewart (eds)Fair Work: The New Workplace Laws and the Work €é®iLegacyFederation
Press, 2009.

B FWO is established by Part 5 — 2 of fhair Work Act 2009Cth); s 682 lists the functions of
FWO.

245 696, FW Act; see also Hardy, above n 9.




Australia, which are located in a number of regiaretres and capital cities of all states
and territories, and presently employs over 495 Rairk Inspector$’

Fair Work Inspectors are appointed by the FWO amdemnpowered to investigate
and enforce compliance with relevant Commonwealtirkplace laws and industrial
instruments, such as the NES, modern awards amdpeise agreements. Complainants
have standing to lodge a complaint with the FWOthéy are subject to relevant
Commonwealth workplace laws (eg. the FW Act) orustdal instruments and the
complaint relates to incorrect pay, unfair discrition or contravention of workplace
rights. An inspector will then be appointed to istigate the complairit.

2.3.3. Unions

Until the 1990s, trade unions were largely respmasmonitoring and enforcing
compliance with awards in the Australian systéniegal support for trade union
monitoring and enforcement was provided by the dalisin industrial relations system
through a number of mechanisms, including uniortggof entry to workplaces and
standing to seek enforcement of awards in tribunalt$ the courts. Under the FW Act,
unions still have rights of entry to workplaceghaugh since Work Choices these rights
are more restricted than they were two decadeslaigons also continue to have standing
to bring legal proceedings against employers farabn of minimum employers, and
therefore still play a role in the enforcement dfiimum employment standards.

2.3.4. Courts

The FW Act confers jurisdiction on the courts itat®n to a number of matters,
including enforcement of some minimum entitlemeantsl employment rights. The most
important courts in the federal system are the Waark Divisions of the Federal Court and
the Federal Magistrates Court, which were createdPth4.2 of the FW Act to handle
workplace relations matters. The Act also confamsgliction on various State and
Territory courts to deal with specified mattersclsias underpayment claims (Part 4-1).
There is also a small claims process where remedliless than $20,000 are being sought,
which applies in any Magistrates Court (s 548).

2.4. State coverage and exclusions

All private sector employers in the New South Wa(BkSW), South Australian,
Tasmanian and Queensland systems have been cdyetieel national workplace relations
system since 1 January 2010. State public sectbsame local government employees are
not covered by the national workplace relationgesysand will remain under the NS,

% Fair Work OmbudsmarAnnual Report 2009-1( 23. The powers of Fair Work Inspectors are
set out in Division 3 of Part 5 — 2 of thair Work Act 2009Cth).

% The Australian GovernmenFactsheet: About the Fair Work Ombudsmarailable at
http://www.fairwork.gov.au/Fact-sheets-tools/Pagast-sheets.aspx?role=employegsccessed 1
June 2010).

27 See Hardy and Howe, above n 10.

% See thdndustrial Relations (Commonwealth Powers) Act 20@6re information is available on
the NSW Industrial Relations Website_at http://wwagustrialrelations.nsw.gov.au/Home.html




South Australid’ Tasmanid? and Queenslarit State jurisdiction. All employees and
employers in the Australian Capital Territory (ACNorthern Territory and the State of
Victoria were already subject to the national wdakp relations system.

Western Australia is the only State not to havegdithe national workplace relations
system. Western Australian employers that are purated entities and their employees
are covered by the national workplace relationsesysas in this State the Commonwealth
relies upon its power to regulate corporations awehjurisdiction over labour relations
matters. Sole traders, partnerships, other unimcated entities and non-trading
corporations and their employees will continue perate under the Western Australian
state systent.

In addition, independent contractors are not cavdng the new national industrial
relations system. Australian law is premised on diginction between &ontract of
employmentand acontract for servicesdetermined according to the common fdvA
contract of employment primarily concerns an emplegt relationship where the
employee agrees to work for the employer entityaisubordinate capacity whereas a
contract for services is concerned with workers wawe their own business and are
effectively performing work for clients or custorsesf that business. Those engaged under
a contract of employment are employees and reqgetections contained in the FW Act.
Those engaged by a contract for services are dfiggpendent contractors and receive
more restricted rights and protections underidependent Contractors Att

The FW Act further restricts access to some entilets under the Act, in some cases
by specifying that only certain employees are ceddyy the entitlements, or in other cases
by excluding some types of employment from pardculights or standards. So, for
example, the right to request flexible working agements is only available to an
‘employee who is a parent, or has responsibility for theecasf a child* ‘Casual
employees (that is, employees in non-permanent@mmnt relationships) are excluded
from leave entittlements under the NES, althouglsehemployees are normally paid a
casual loading to compensate them for this exahuiio

The broadest exclusions in the FW Act are mainthineelation to the entitlement to
redundancy pay and protection against unfair disahisvhere in both cases the length of

2 More information is available at http://www.safewsa.gov.au/

30 More information is available at http://www.wsktgov.au/

31 More information is available at the Queensland vé&Boment Justice site at

http://www.justice.qgld.gov.au/

32 More information is available at http://www.commemwa.gov.au/LabourRelations/

3 See, for example, A Stewart, ‘Redefining Employméseeting the Challenge of Contract and
Agency Labour’ (2002) 18wustralian Journal of Labour La®&35.

% For more detailed analysis of thedependent Contractors Asee Riley above n 6; A Forsyth
‘The 2006 Independent Contractors Legislation: App@rtunity Missed’ (2007) 3%ederal Law
Review329.

% S 65(1),Fair Work Act 2009Cth).
% For more information on the nature of casual emplent status, see A O’Donnell “Non-

Standard” Workers in Australia: Counts and Contreis’ (2004) 14ustralian Journal of Labour
Law 89.
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an employee’s continuous service with an employet #ne size of that employer are
factors in whether or not an employee can clairseh@otectiong-or example, to refer an
unfair dismissal dispute to FWA, a complainant mbst covered by the national
workplace system (accordingly independent contractre not eligible); must have
completed a minimum employment period of at leashdnths (or 12 months if the
employer is a small business employer who empleygef than 15 full-time equivalent
employees); and at the time of dismissal, was ealvey a modern award (or pre-modern
award instrument), covered by an enterprise agree(oe an agreement based transitional
instrument), or earning less than $108,300 a Year.

2.5. Source and scope of the current system of OHS
regulation

Occupational health and safety in Australia is ently regulated by one
Commonwealth, six State and two Territory genertdSGstatutes, together with a number
of specific statutes covering public safety and OiASndustries such as mining, the
maritime industry, transport, electricity and damgs goods® The OHS legislation in all
these jurisdictions is based on the Robens mod®Hs$ regulatiort?

‘The Robens model includes two principal elemergssingle umbrella statute
containing broad “general duties” based on the comraw duty of care; and the
incorporation of “self-regulation” by empowering tguholders, in consultation with
employees, to determine how they will comply withe tgeneral duties. Prescriptive
requirements were replaced with a three tieredagmpr involving regulations and codes of
practice designed to support the general dutigBerAct. Robens also recommended the
use of improvement and prohibition notices in caerpe activities as new administrative
sanctions to enable regulators to contribute tesétieregulator culture.’

OHS legislation in all State jurisdictions addrédss core aspects of OHS, namely: the
duty of care on employers to ensure health andysafeworkers; the responsibility for
employers to consult with workers on issues andkvpwactices which may affect their
health and safety (including the formation of Healhd safety committees (HSCs) and the
election of health and safety representatives (HS#&sfacilitate consultation); the
obligation on employers to provide OHS training e@mployees; the identification and

3" This amount is annually indexed, or in other wolidked to rises in the Australian Consumer
Price Index, so that the threshold is not devalwgdhflation. See ss 23, 383ir Work Act 2009
(Cth). Only employees with at least 12 months cartius service who are not employed by a small
business employer are entitled to redundancy patgmerder the NES: s 1air Work Act 2009
(Cth).

¥ The specific legislation is discussed later in Beport. For more detailed academic consideration
of the Australian system of occupational health aatety regulation, see R Gunningham and R
JohnstoneRegulating Workplace Safety: Systems and Sangiiaxferd University Press, 1999; R
JohnstoneQccupational Health and Safety Law and Pol{g}f ed), Thomson, 2004; and E Bluff,
N Gunningham and R Johnstone (edSHS Regulation for a Changing World of Wdfederation
Press, Sydney, 2004.

% The Robens model is the name given to an ovezglilatory approach to OHS regulation in the
UK recommended in Lord RoberReport of the Committee on Safety and Health atiAN@mnd
5034 (1972) (the Robens Report). This summary & Robens model is from Australian
Government,National Review into Model Occupational Health a8dfety Laws: First Report
(October 2008) 2. Recent consideration of the Adlistn legislative frameworks can also be found
in Productivity Commission,Performance Benchmarking of Australian Business uRign:
Occupational Health and Safeiylarch 2010) 13.
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management of general and specific risks or hazaegsrting obligations; and provision
for enforcement and sanctions.

Consistent with the Robens model, OHS obligatiaespaced on a wider range of
parties materially influencing OHS rather than jestployers (including self-employed
persons, persons in control of workplaces, empkyeaekesigners, manufacturers and
suppliers of plant, substances and structures). [Eggslation is supplemented by
regulations, codes of practice and standards. Gangad is monitored and enforced by
inspectorates with broad powers of inspection amdde range of enforcement measures
including informal measures (advice and persuasioajiministrative sanctions
(improvement, prohibition and infringement noticesgcepting enforceable undertakings
and formal prosecutioff.

While all of the OHS statutes conform to this basiadel, there are some significant
differences between the OHS statutes and the tegndaand codes of practice made under
those statutes. These differences mean that worked#fferent jurisdictions who face
similar risks have different levels of legal prdten. Moreover organisations conducting
business in more than one State or Territory amedawith varying standards and
enforcement approachés.

Since the 1990s there have been a number of agampiarmonise Australian OHS
standards in Australia. Most recently, in July 20@8e Commonwealth, State and
Territory governments concluded ttetergovernmental Agreement for Regulatory and
Operational Reform in Occupational Health and Safghe 1GA), which formalised a
protocol and timetable for the harmonisation of Qbll8s. The parties agreed to:

- the development of legislation for a new body tolaiee theAustralian Safety and
Compensation CounciASCC);

- the development, monitoring and maintenance of INOHS legislation; and

- the adoption and implementation of the model OHSislation by each
jurisdiction*?

After receiving the findings of a National Reviemta Model Occupational Health
and Safety Laws commissioned under the terms ofl@#% the Commonwealth and
State/Territory Governments (except Western Ausiralgreed on model OHS legislation,
the Model Work Health and Safety BRI009 (Cth) (the Model National OHS Act). It is
intended that each State and Territory will enagtdlation which is identical to the model
legislation (subject to some limited jurisdictiomtifferences) and will adopt those laws by
December 2011, with the new system to commenceatpgron 1 January 2012. The
following is largely a discussion of the current ®Hegulatory framework, while also
taking into account some of the implications of gi@nned implementation of the Model
National OHS Act.

40" Australian GovernmentNational Review into Model Occupational Health aBdfety Laws:
Second Repoftlanuary 2009) Pt 10. See also Productivity Conmionsébid.

“1 Johnstone, ‘Harmonising OHS Regulation’, above 854

“2 Johnstone, ‘Harmonising OHS Regulation’, above 404
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2.5.1. Legal sources for OHS

As noted earlier, each jurisdiction has adoptedthmeé-tiered OHS regulatory
system*® comprising Acts, regulations, and codes of practithe Acts set out the key
principles, duties and rights of employers and e@ygts. The regulations made under
those Acts are more detailed and specify procedurésadministrative matters.

There are nine principal OHS Acts - one for the @Gmmwealth and one for each
State and Territor{. In addition to the primary OHS Acts, there araumber of topic
specific Acts and regulations, which relate to @ierhazards, industries or occupatiéhs.
All OHS Acts have key elements in common, namelytydof care; the obligation to
consult and union rights of entry (although the laiSthese is not provided for by the

Commonwealth legislation). These elements are disliin more detail below.

In addition to legislation, subordinate legislatidimat is, regulations made pursuant to
the governing OHS statute) is used to address asinaitive matters and to prescribe
specific requirements or standards applicable & workplace, such as technical
requirements, exposure limits, and procedural requeénts. The regulations made in each
jurisdiction vary considerably in coverage and tlieés do the number and subject matter
of codes of practice in each jurisdiction.

There are a number of national standards, codpsacfice and guidelines which are
a product of earlier attempts at national harmdiupa States and territories are
encouraged to incorporate the national standartteein own legislation. Codes of practice
and guidelines, while not legally binding, proviggerpretation of the laws as well as
practical guidance on how to comply with them.

2.5.2. Duty of care and consultation

All of the Australian statutes impose a generalydottake reasonable care for the
health and safety of employees which is used tdecamsponsibilities for OHS on all
persons and entities that can influence OHS outsomecordingly, the duty extends
beyond employers.

Consultation provisions may involve direct condgidtas with employees or
consultation with employee representatives suchH&Cs or elected HSRS. Al

3 Productivity Commission, above note 39, 13.

* They are Occupational Health and Safety Act 198th), Occupational Health and Safety Act
2000 (NSW), Occupational Health and Safety Act 200i&), Workplace Health and Safety Act
1995 (QId), Occupational Health, Safety and Welfa 1986 (SA), Occupational Safety and
Health Act 1984 (WA), Workplace Health and Safetgt A995 (Tas), Workplace Health and Safety
Act 2007 (NT) Occupational Health and Safety AcBAYACT). Set out in table 2.1 of the
Productivity Commission, above note 39, 14. See athnstone, Occupational Health and Safety
Law and Policy, above n 38, Chapter 3.

“5 These include the Workplace Injury and DiseaseoREeg Standard, the National Standard for
Licensing Persons Performing High Risk Work, thaidtal Standard for Manual Tasks, Adopted
National Exposure Standards for Atmospheric Comtamtis in the Occupational Environment,
National Standard for Synthetic Mineral Fibres, ibia@l Model Regulation for the Control of

Workplace Hazardous Substances, National Occumdtid@alth and Safety Certification Standard
for Users and Operators of Industrial Equipment tiedNational Standard for Occupational Noise.

“ Australian Governmeniational Review: Second Repahove n 40Pt 7.
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jurisdictions provide for the formation of HSCs @eat of their OHS framework although

HSCs are not automatically mandatory in any judolin. The primary role of HSCs is to

consult and agree on OHS initiatives. HSRs alstufedn all OHS frameworks. HSRs are
employees elected by their peers to represent thedHS matters. Once elected, HSRs
continue to fulfill their regular employment dutiaad are not paid for taking on the HSR
role.

The powers and functions of an HSR vary under thRS @cts in each jurisdiction.
HSRs have the ability to issue Provisional ImprogatmNotices (PINs) in all jurisdictions
apart from NSW. A PIN is a written direction to amployer requiring them to fix a
workplace health and safety problem, and is intdniebring about a timely response
without the need for attendance by a governmergeict®or. HSRs in jurisdictions aside
from NSW, Queensland and the Northern Territory dlave the capacity to issue stop
work directions (where work is unsafe). In 2008-B@sinesses in Tasmania, the Northern
Territory and the ACT with less than 10 employeesravexempt from the HSR
requirement§’

2.5.3. Union right of entry and prosecution

The OHS Acts in NSW, Victoria, Queensland, Tasmané@aNorthern Territory and
the ACT all provide authorised representativesrbms the right to enter workplaces. In
Western Australia, the right of entry is providedunions under théndustrial Relations
Act 1979(WA). The FW Act sets out requirements for exercisignts of entry which
exist under State or Territory OHS laffis.

The entry powers vary across jurisdictions. In a#lses representatives may
investigate breaches and inspect systems of wtakf pnd equipment, and materials and
substances. Only Victoria denies union officials tight to examine, copy or take extracts
of documents. New South Wales and the ACT are tihe $tate or Territory jurisdictions
which give unions standing to prosecute breachdleif respective OHS Acts. The ACT
also provides standing to third parties includiegrstaries of unions and chief executives
of employer organisations under Work Safety Act 200@\CT).

The issue of non-state or private prosecution resnai matter of contention. The
National Review into Model Occupational Health aSdfety Lawsnoted that private
prosecution has not been available universally oqualified;® and identified four
approaches to prosecution standing across OHSljctiens>°

*" Productivity Commission, above n 39. In most jgigtions, if the person to whom the PIN is
issued does not agree with the notice, the persgnraguest an inspector to attend the workplace to
review the circumstances and either affirm (withwithout modifications) or can cancel the notice.
Australian Governmentlational Review: Second Repaxbove n 40, 135.

“8 The federal right of entry requirements underRki¢ Act operate in addition to any requirements
that form part of State or Territory laws, see 4 Bfir Work Act 2009 Cth).

“9 Australian Governmeniational Review: Second Repaabove n 10, 418.

*0\bid., 431.
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- Confer a right of private prosecution in additiorthe regulator’s right to initiate a
prosecutior’”

- Allow a private prosecution where no official actibas been taken and is not
intended to be take®s;

- Give the responsible Minister or an official thewaw to authorise a “person” to
bring a prosecutiori or

- Reserve the right to prosecution to the Crafvn.

Whilst third parties will not have the right to pexute under the Model National
OHS Act, the legislation allows certain third pestito request that the regulator bring a
prosecution for serious offence®s.

2.5.4. National standards

As noted earlier, consistent with the Robens m@abich recognized the desirability
of non-statutory standards and codes of practiceufiplement legislation), there are a
number of non-legislative regulatory measures gumgr OHS in Australia. National
standards encapsulate agreed principles, approasteesequirements and provide the
mechanisms for jurisdictions to readily set andaipdvarious technical requirements of
the National OHS Framework. The national standamspublic and accessible via the
internet. Generally, a national standard is not dagory unless it is adopted into a
jurisdiction’s legislation. The standards have beemechanism by which priorities for
harmonization of OHS laws have been identified.réHeas been some controversy over
the provenance and authority of national standauasinating in the implementation of a
National Standards Continuous Improvement Progmar@002°® The current process is
that Safe Work Australia determines and declare$ Gtdndards for hazards common to
many industries and workplaces across Australid, fan priority, high-risk industries.
Once declared, standards and codes are endorst BYorkplace Relations Ministers’
Council (WRMC), a non-statutory body comprising Goomwealth, State and Territory
ministers for workplace relations and occupatidredlth and safety. It is important to note
that national standards are in the process of bphased out and replaced by model
regulations, which will be developed by Safe Wouks&alia>’

°1 S 106 Occupational Health and Safety Act 2000 (I}S218(2) Occupational Health and Safety
Act 1989 (ACT).

25 58(7) Occupational Health, Safety and Welfare 1886 (SA).

3 5 164(5) Workplace Health and Safety Act 1995 Jd52(1) Occupational Safety and Health
Act 1984 (WA).

** The Victorian, Tasmanian and Commonwealth OHS Adly permit officials to prosecute, see
Australian Governmentational Review: Second Repabove n 40, 419.

% Productivity Commission, above note 39, 25, andndtone, ‘Harmonising OHS Regulation’,
above n 4.

% For a discussion of this controversy, see Johes®ncupational Health and Safety Law and
Policy, above n 38, 336-342.

" Productivity Commission, above note 39, 32.
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2.5.5. Codes of practice and guidance notes

National codes of practice have also been adopsegaat of efforts to achieve
harmonization of OHS regulation. Declared nationatles must be endorsed by the
WRMC. The national codes of practice provide fodus@d practical guidance to help
employers and employees meet obligations underetipgirements of a national standard.
The codes are not mandatory and employers may athoglternative approach that better
suits their needs. An approved code of practiceadsiissible as evidence in legal
proceedings and a court may determine that a éattmcomply with an approved code of
practice constitutes proof of a breach of the doftycare. In addition, guidance notes
provide practical advice to employers, employeeas atfiers on how to prevent risks to
health and safety from hazards identified in thekpace.

Most of the Australian OHS jurisdictions enable tldevant Minister to approve
codes of practice providing employers and other wuidance on implementation of
OHS legislation. For example, Comcare (the Commaitfiiveregulator), introduced the
Commonwealth Occupational Health and Safety Cod@rattice in June 2008, which
replaced 27 individual codes of practice. The nemleCis a single document replacing 50
separate documents. The Code of Practice covesgf@drate areas including 20 different
hazards, as well as risk management, first aidstcoction induction training, cash in
transit and falls in constructioh.Generally, it is not an offence to breach a cole o
practice or guidance note, nor will a breach obdecof practice give rise to a civil action
on the part of a person injured by a bredch.

2.5.6. Regulators

Each jurisdiction has a specific regulator with npatry responsibility for
implementing OHS rules and regulatidisSome core regulators and a number of other
regulators have responsibility for OHS matters am&d in industry specific Acts and
Acts relating to specific hazards. In some jurigdits, regulators have combined the
administration and enforcement of OHS and workecsmpensation regulations.
Regulators for the Commonwealth, NSW, Victoria, Maagia, the Northern Territory and
the ACT have responsibility for both OHS and woskecompensation. In contrast,
Queensland, South Australia, and Western Austhalise separate regulators for OHS and
workers’ compensation, but in some instances thesgulators also have other
responsibilities*

%8 http://www.comlaw.gov.au/comlaw/management.nsilgiindexpagesbyid/IP200836938?0pen-
Document(accessed 7 September 2010). An overview of timebeu and type of codes of practice
(sometimes called ‘compliance codes’) in the vasidiustralian jurisdictions can be found in
Productivity Commission, above n 39, 34-38

%9 JohnstoneQccupational Health and Safety Law and Paliagove n 38, 323.

0 The core regulators are Comcare for the CommorinedlorkCover NSW, WorkSafe Victoria,
Workplace Health and Safety Queensland, SafeWork \8arkSafe WA, Workplace Standards
Tasmania, NT WorkSafe, and the ACT WorkCover.

®1 Productivity Commission, above note 39.
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3.

3.1.

Enforcement and prosecutions

Nature and scope of enforcement mechanisms
for minimum employment conditions

Given that a major object of the FW Act is to emsiar guaranteed safety net of fair,
relevant and enforceable minimum terms and comditigs 3(b)), enforcement is an
essential component of the Act. The mechanismsladblai in the FW Act include
provisions empowering the FWO to determine comphkamvith minimum standards,
penalty provisions for failure to observe moderraeds, the NES and other instruments, as
well as mechanisms by which the FWO, unions or egg®s can recover entitlements
when awards and the NES are breached.

The FW Act has increased the variety of enforcenagpmroaches available to the
FWO. In particular, the FWO now has a number of iaistrative sanctions available to it,
a reflection of the Act’'s emphasis on ‘preventatieenpliance (eg. through education and
advice) and cooperative and voluntary compliancey. (ghrough enforceable
undertakings)’?> However, the FWO is also able to bring court pedtiegs seeking
penalties for breach of terms and conditions oflegmpent under the FW Act.

3.1.1. Powers of Fair Work Inspectors

Subdivision D of Division 3 of Part 5-2 of the FWtiAsets out the functions and
powers of Fair Work Inspectors, including theirntig of entry and inspection (ss 708 and
709, FW Act). A Fair Work Inspector may enter cert@remises if they reasonably
believe a relevant Commonwealth law applies tovtbekplace and records or documents
relevant to compliance are on the premises.

Before entering a premise, a Fair Work Inspectostrshow their identity card to the
occupier of the premises or their representativtedoes not need permission to enter the
premises. An inspector must not enter a part ofeangse that is used for residential
purposes unless they reasonably believe that veoleing performed on that part of the
premise.

A Fair Work Inspector may exercise a number of pswehilst on the premise
including inspect any work, process or object; nvieav anyone (with their consent);
require a person to tell them who has, or who caess, a record or document; require the
person with access to a record or document to taonkr while the inspector is on the
premises or within a specific timeframe; inspectl anake copies of any record or
document kept on the premises (hardcopy or eldc);cemd take samples of any goods or
substances after informing the owner or other eseyperson in charge of the goods or
substances. To assist an investigation, a suitqbdfified and experienced person may
accompany a Fair Work Inspector onto the premikéisei Inspector deems it necessary
and reasonable. Assistants could include informatechnology specialists, forensic
accountants or interpretets.

%2 Explanatory Memoranduntair Work Bill 2008(Cth), 386. See also Hardy and Howe, above n
10, 328.

% The retention of a relatively independent and seourced government enforcement agency by
the FW Act ensures that Australia acts consistentth many other labour law jurisdictions, and
with the ILO Convention No 81 on Labour Inspectisee Hardy and Howe, above n 10, 328.
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If a Fair Work Inspector reasonably believes thpeeson has contravened a relevant
Commonwealth Act, and the contravention may attaagtonetary penalty, the Fair Work
Inspector can require that person to tell thenrthame and address and provide proof of
such. Refusal to comply with this request couldaatta penalty of up to AUD$3,300 if
prosecuted. Furthermore, in the course of an ifgag#in, a Fair Work Inspector can issue
a written Notice to Produce Records or Documegiiiring a person to provide records
or documents at a particular location, within acded time period (at least fourteen
days). A person cannot refuse to comply with thistbe grounds that providing the
documents may incriminate them. Failure to compithwa Notice to Produce Documents
could attract a penalty of up to $6,600 (for anvittial) or $33,000 (for a corporation) if
prosecuted.

Fair Work Inspectors are authorised to inspect ageaof matters including
underpayments of wages and entitlements, time amglesvrecord-keeping obligations,
freedom of association, right of entry by tradeoms, undue influence or pressure in
relation to individual flexibility arrangements, ajantees of annual earnings, transfer of
business arrangements, sham contracting arranggmagrotected industrial action and
unlawful discrimination. TheFWO is not empowered to investigate unfair disntissa
complaints.If a person seeks to hinder or obstruct a Fair Wioskector in the course of
their duties, they may face criminal charges.

One of the many enforcement tools which Fair Wodpkectors have at their disposal
is anAssisted Voluntary Resolution (AVR), which is usadthe informal early stage of
the FWO investigation process. Matters that typjcahdergo AVR include complaints
lodged with the FWO for underpayment or non-paynwnivages and entitlements. Fair
Work Inspectors use AVR to assist alleged wrongsl@erd complainants find a fair and
mutually acceptable resolution to a workplace cenmp] without having to resort to
formal investigation. Fair Work Inspectors do naitate a particular outcome or method
of resolution in AVR. Rather the complaint is expéd to the parties and the inspector
will support and guide the parties in reaching atually acceptable and appropriate
solution. During the AVR stage, Fair Work Inspestdo not make a determination about
what entitlements are outstanding. They will, hogreform a preliminary view as to
whether the complaint has merit, and work with udhties to form a proposed resolution
to the complaint. AVR is one of the ways in whitle FWO aims to promote preventative
compliance.

The AVR process can last up to thirty days fromdhe& a complaint is lodged with
the FWO. If AVR is not achieved within that timerjel, then the complaint may be
referred for a full investigation and the law Wik enforced. Matters suitable for AVR are
generally restricted to complaints about underpayn@ non-payment of wages and
entitlements, where there are no complicating factdowever, not all complaints proceed
through the AVR process. The FWO may decide thatRAM neither possible nor
appropriate in some circumstances in which casedah@plaint will proceed directly to full
investigation.

A full investigation involves a Fair Work Inspectobtaining evidence and making a
final determination. This has a range of possibiteames and enforcement options, which
include, but are not limited to: no contraventiaentified; directed voluntary compliance

% See Guidance Note 8: Investigative Process df#ireWWork Ombudsman, 31 May 2010.
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with formal contraventions recorded; referral fdtemative dispute resolution (such as
mediation or small claims action); or FWO-initiatéiation

Since 2006, the FWO has adopted a more strategicoagh to its inspection
activities when compared to the complaints-orierpeuisuasive compliance’ approach of
the federal inspectorate in the latter part of 2H& century®® While the agency continues
to instigate investigations in response to compdaithe FW Act empowers the agency to
carry out investigations of its own motion. In peutar, the FWO has increased its use of
‘targeted campaigns’ or audits directed to indastand regions in which it believes non-
compliance with minimum standards is prevalent.seh&rgeted campaigns are designed
both to educate employers and employees concemgilgyant minimum employment
standards, and involve strategic inspections teaildtreaches of the FW Act and industrial
instruments. One of these campaigns is MNwional Horticulture Industry Shared
Compliance Campaign, which is discussed in furttietail later in this report as an
innovative approach to enforcement.

In 2009-2010, FWO carried out a total of 3,413 lized targeted audits as part of
local, regional and national campaighdn the same year, the FWO received 23,698
complaints of breaches of minimum employment stedglan federal agreements and
awards. The agency finalized 21,070 cases of besaghthe Act or of instruments made
under the Act arising from complaints and targetespections in 2009-2018. On
average, the FWO has been able to resolve more7b#nof the complaints received it
has received over the last three years. Furthestgta are set out below in Section 4.

3.1.2. Administrative sanctions
If a Fair Work Inspector identifies a contraventioina civil remedy provision under
the FW Act, in addition to AVR there are a rangecoimpliance tools available. In
particular, the following can be considered:
- aletter of caution;
- an infringement notice;

- acompliance notice;

- an enforceable undertaking; or

8 Australian Government - Fair Work OnlinBactsheet: About Assisted Voluntary Resolution
available at _http://www.fairwork.gov.au/Fact-shegtsls/Pages/Fact-sheets.aspx?role=employees
(accessed 1 June 2010).

% G Maconachie and M Goodwin, ‘Recouping Wage Undgment: Increasingly Less Likely?
(2006) 41Australian Journal of Social Issue¥?27; M Goodwin and G Machonachie, ‘Unpaid
Entittement Recovery in the Federal Industrial Refes System: Strategy and Outcomes 1952-
1995’ (2007) 49ournal of Industrial Relation§23.These articles suggest that the combinati@n of
weak inspectorate and the declining influence afiér unions in the latter part of the twentieth
century were indicative of an increase in undetketen-compliance with minimum employment
standards among employers.

%7 Fair Work Ombudsmarynnual Report 2009-1@bove n 25, 27.

For further detail concerning FWQO’s current invgation strategy, see Office of the Fair Work
OmbudsmanGuidance Note 8: Investigative Process of the Méark Ombudsmar81l May 2010.

% Fair Work Ombudsmarynnual Report 2009-1@bove n 25, 22.
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- litigation to seek an injunction or penalties anthpensation

As noted earlier, the FW Act has enhanced the nfiderdorcement approaches
available to the FWO, especially the administratdanctions available to Fair Work
Inspectors. These provisions are intended to peotite FWO with another option to deal
with non-compliance (by encouraging co-operativegliance) instead of pursuing court
proceedings®

One key administrative enforcement tool at the absp of Fair Work Inspectors is an
infringement notice, which is similar to an on-#@oet fine. Inspectors may issue
infringement notices where they reasonably beliameemployer has contravened the
record-keeping and pay slip obligations contaimethe FW Act and FW Regulations with
a maximum fine of $330 per contravention for anvitiial and $1,650 per contravention
for a body corporate. An infringement notice mustgiven within 12 months after the day
on which the contravention(s) is alleged to haveuaed.

Infringement notices may be issued if an employssdot make and keep employee
records for seven years, include the informatiaquired for employee records, issue pay
slips to employees within one working day of payiag amount, or include the
information required for pay slips. These recordgiag and pay slip obligations ensure
that accurate records are kept so Fair Work Inspg@nd employees can check that the
correct pay, leave and conditions are being redeive

The Fair Work Inspector may decide not to issuenfingement notice if it is the
first time the employer has contravened record-keepnd pay slip obligations, or if the
issue is minor in nature. Instead, they may seakgolve the matter with the employer or
give the employer a contravention letter (a formarning). However, if the Fair Work
Inspector finds the contravention is willful, rejige, or a way of avoiding paying
employees what they are owed, an infringement eotiay be issued or they may
recommend the matter be taken to court. This iartgss of whether it is a first time
contravention. If an inspector issues an employ&h van infringement notice, the
employer must pay the specified penalty amountiwi#® days of being served the notice
(a maximum extension of 28 days may be granteeguest)?

Other key administrative sanctions are availableain Work Inspectors in relation to
breaches of substantive employment rights and atdedset by or made under the Act.
Aside from the FWO’'s new promotional role, one &k tmost important changes
introduced by the FW Act in relation to inspectgeewers and the role of the FWO is that
enforceable undertakings and compliance notices rw expressly recognised as
legitimate enforcement mechanisms in the legighatio

For example, Fair Work Inspectors may issue a ciam@é notice in circumstances
where the Inspector reasonably believes that thasebeen a breach of a provision of the
NES or a term of a modern award, enterprise agnregm@nimum wage order, or equal
remuneration order.A compliance notice may follow a contraventioridetand is a more
formal notification of non-compliance compliancetine as a failure to comply with the

% Explanatory Memorandum, FW Act 2008 (Cth), 400.

0 See s 558(1) of thieair Work Act 2009Cth) and Regs. 4.01-4.1Bair Work Regulations 2009
(Cth).

" Fair Work Act 2009(Cth), s 716(1). See also Fair Work Ombudsn@midance Note 3: FWO
Compliance Notice Poligyl7 December 2009.
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notice is a breach of s 716(5) of the FW Act ana @vil remedy provisior: Compliance
notices will normally provide that a person musketsspecified action to remedy the
contravention, and require the person to produasomable evidence of the carrying out of
that action. If the person complies with the nqtiteen no court proceedings can be
brought against them by the Inspector.

A written enforceable undertakingnay be accepted from a person where the
inspector reasonably believes that the persondrtsavened a civil remedy provisihit
thus applies to any breaches of the Act which ettcavil penalties. A recommendation for
enforceable undertaking may be made where a Faik \Wigpector views that it is in the
public interest for the FWO to offer or accept an enforceable wiadténg in lieu of
litigation. The enforceable undertaking is an Australian ineenthat has been widely
used in a number of other regulatory regimes i ttduntry, including State OHS
systems? and has since been introduced in the United Kingds a result of the
recommendations of th&egulatory Justice: Making Sanctions Effectrneport (the
Macrory Reportf® The enforceable undertaking is essentially aneageat enforceable in
court between an individual or firm that is allegedhave contravened the Act and (in
this context) the FWO. The agreement specifieastthat the person or business will
take —such as the adoption of new compliance psesesor refrain from taking, and if
contravened, is enforceable in court. It is anraitdve to more formal and punitive
administrative, civil or criminal sanctions and‘@esigned to secure quick and effective
remedies for contravention of regulatory provisionsand have enormous potential to
provide non-adversarial and constructive soluttonggulatory compliance issuéd’.

"2 For an explanation of the relevant provisions \Whace civil remedy provisions, s&air Work
Act 2009(Cth), s 539. An explanation of the nature of lcreimedy provisions is provided in the
section headed ‘Prosecution and Penalties’ below.

Fair Work Act 2009 (Cth), s 715.

" Relevant considerations in determining the puiblierest will be whether or not the objectives of
other compliance tools (rectification of the comtration, general and specific deterrence) can be
achieved through the acceptance of an enforceatdertaking, without, for example, the expense
and delay associated with litigation; see Fair W@knbudsman,Guidance Note 4: FWO
Enforceable Undertakings Policyl7 December 2009, CI. 5.3. See also Fair Work @fsiman,
Guidance Note 1: Litigation Policy of the Officetbé Fair Work Ombudsmad5 July 2009.

> For a discussion of the nature of enforceable uakiegs and their use by a range of agencies in
Australia, including State OHS regulators, see Rhndtone and C Parket:nforceable
Undertakings In Action — Report of a RoundtablecDgsion with Australian Regulatoré/orking
Paper, Melbourne Law School, 2010. For discussfdheoperation of enforceable undertakings in
the OHS context, see R. Johnstone and M. King, &sgonsive Sanction to Promote Systematic
Compliance? Enforceable Undertakings in Occupatiblealth and Safety Regulation’ (2008) 21
Australian Journal of Labour La®80.

® See R.B. MacroryRegulatory Justice: Making Sanctions Effective -raFiReport (2006),
especially pp 63-69. See also RRegulatory Enforcement and Sanctions Act 2Q08), giving UK
regulatory agencies the option of adopting ‘enforeat undertakings’.

7 Johnstone and Parker, above n 75, 2 (footnotetemit
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In the context of the FW Act, the acceptance ofeaforceable undertaking is an
alternative to FWO commencing proceedings or, wianaicable, issuing a compliance
notice’® It may also be a method of formalising an arrargy@mvhere a wrongdoer has
voluntarily rectified their non-compliance with thaw after an investigation by a Fair
Work Inspector.FWO will consider an enforceable undertaking asa#ternative to
litigation in circumstances where the contraveni®of a character that would ordinarily
be considered suitable for litigation under FWOisdation Policy, the contravention is
admitted and the alleged wrongdoer is willing toperate with FWO, and it is in the
public interest to accept the enforceable undertaki

According to FWO's€Enforceable Undertakings Policgn undertaking:

‘may contain a broad range of commitments on the phthe wrongdoer, including, for
example, participation in an FWO education progrdm, provision of training for managers
and staff, completion of regular audits and commue plans, management plans for work
systems and/or keeping the FWO informed of ongsiegs taken to ensure compliance with
Commonwealth workplace laws. The Enforceable Urdtery may also require the
wrongdoer to publish a public notice about the réntions and the remedial action they
have undertaken to carry odt'.

This is in keeping with the theoretical rationalr fnforceable undertakings as
mechanisms which are ‘more than a simple remedhefegulatory contravention’, and
which instead ‘harness managerial commitment togbal of sustained organisational
change®!

Although use of enforceable undertakings in the Qut&diction has been patchy
(see Table 3), it has been used effectively in @siead, and in other jurisdictions, such as
by the Australian Competition and Consumer Commiss{ACCC), the agency
responsible for enforcing competition and consumestection regulatiof The Fair
Work Ombudsman has expressed his intention that Wark Inspectors will make
extensive use of enforceable undertakings to alemigthy and expensive litigation in
cases where employers are prepared to cooperatd=WiO*® As of July 2010, FWO has
accepted 13 enforceable undertakings. In one raostdance, a clothing retailer which
admitted that it had not paid over 3,000 employkesattending staff meetings and
training sessions conducted outside of normal wgrkiours agreed to an enforceable
undertaking after FWQO'’s investigation into the raattn addition to providing back-pay to
its employees, the retailer undertook to displayadement admitting to the underpayments
and an apology on its Facebook page and in a nptiseed at each of its stores; to require

8 Fair Work Ombudsman, Guidance Note 4: FWO Enfdstelindertakings Policy, 17 December
2009, CI. 4.4.

9 Fair Work Ombudsman, Guidance Note 4: FWO Enfdsteetindertakings Policy, 17 December
2009, Cl. 5.1-5.3. See also Fair Work Ombudsmaig&iece Note 1: Litigation Policy of the Office
of the Fair Work Ombudsman, 15 July 2009.

8 Fair Work Ombudsman, Guidance Note 4: FWO Enfdsteetindertakings Policy, 17 December
2009, CI. 6.3.

8 Johnstone and King, above n 75, 287.

8 See, for example, C Parker, ‘Restorative JustiteBisiness Regulation? The Australian
Competition and Consumer Commission’s Use of Emfaibbe Undertakings’ (2004) 67(R)odern
Law Review209; Johnstone and King, above n 75, 288-290.

8 Johnstone and Parker, above n 75, 38-39.
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its HR managers to undertake a quality workplata&tioms compliance program; and to

report to FWO each year for the next three yearthenvage rates and entitlements paid to
each employee, their classification and employnsatus and details of any proactive

compliance measures it has implemerifed.

3.1.3. Prosecution and penalties

In addition to the administrative sanctions avddaimder the FW Act, the legislation
provides that employees, unions and FWO may browgtcproceedings in relation to a
breach of provisions in the NES, the minimum wagd modern awards (employers and
their associations may also sue for breach of mmodesards). FWO (and other plaintiffs)
can ask a court to make orders for an injunctioprevent a breach from continuing, for
the imposition of penalties and/or for the paymaintompensation (outstanding wages or
other monetary entitlements) to a worker in refatim contraventions of a relevant
Commonwealth workplace law, provisions of entegagreements or modern awards.

The FW Act establishes a civil penalty regime foedzhes of the legislation and
instruments made under the legislation. Civil pgeslare a middle ground between
criminal offences and civil remedies in that theg atended to be significant enough to
punish wrongful behaviour and deter breaches of ltve but are subject to lower
evidentiary and proof requirements than normallgested under the criminal law and do
not lead to criminal convictions. The FW Act prosidthe courts with the discretion to
impose a pecuniary penalty for each breach of\al ‘@medy provision’, which includes
breaches of the NES, awards and enterprise agréemére Act imposes a maximum
penalty of either $3,300 or $6,600 for individugdepending on the nature of the breach),
or $16,500 or $33,000 in the case of a corporaiidhere there are two or more breaches
that arise out of the same ‘course of conduct’ @t may treat these as a single offence.
The vast majority of all penalties imposed by tberts are paid into consolidated revenue
fund of the Commonwealth of Australia. The fundsnfr such penalties are used at the
discretion of the Commonwealth.

These penalties are significantly greater than geealties imposed for breaching
minimum employment standards prior to 2004, whigtenpreviously $2,000 and $10,000
respectively. However, these penalties are notigrsfisant as penalties in commercial
regulatory regimes, such as under ®erporations Act 2001Cth), the statute which
regulates corporate governance in Australia. Utltlrlegislation, penalties for breaching
civil penalty provisions range between a maximun$200,000 for an individual or $1
million for a corporatiorf?

Some breaches of the FW Act are designated asninatioffence, such as where a
person breaches an order of Fair Work Australiayhilch case criminal proceedings may
be brought against those alleged to have breatigegislation. However, the legislation
excludes FWA orders concerning minimum employmeandards such as minimum
wages or equal remuneration. In the event that\A Brder concerning a non-excluded
employment standard was breached, such mattersbhaustferred to the Commonwealth
Office of Public Prosecutions. Few criminal proadegd have been pursued for breach of
minimum employment standards in recent years.

8 Undertaking by Cotton On Group Services Pty ,Lt8 June 2010, available at
http://www.fwo.gov.au/Legal-info-and-action/Pagesfidrtakings.aspfaccessed 16 July 2010).

8 Section 1317GCorporations Act 200{Cth).
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In cases where a firm is alleged to have commatbdeach of the Act, the legislation
also provides for ‘accessorial liability’. In othevords, proceedings may be brought
against individuals ‘involved in a contraventionitivthe firm, such as company directors.
For example, in the case Hibrtle v Aprint (Aust) Pty Lt§2007] FMCA 1547, penalties
were imposed on a director of a company (lateratedl insolvent) that had underpaid
workers brought to Australia on migrant workingass

The Australian courts have developed a number iotiples which are intended to
guide the determination of the just and appropmetealty in the circumstances of a given
case. These include factors such as the extemtsefdr damage resulting from breaches,
whether the offending person or firm has expresseutrition and/or taken action to
remedy the breach, and the ‘need for specific @aml deterrencé®.

As the statistics provided later in this report forom, there has been a significant
increase in prosecutions by the FWO and its prexssece when compared to the extent of
litigation in prior years, although less than 1%mwdtters investigated by the FWO result in
litigation®” While this increase in litigation activity is iraf related to changes made to
the enforcement and compliance framework and auroent increase in resourcing of the
federal inspectorate, there has also been a signtffishift in the enforcement approach
adopted by the federal agency in the carrying itsaesponsibilitie$® The FWO and its
predecessors sought to increase its prosecutiobred#fches of minimum employment
standards as a key element of an ‘insistence camg#i approach to its functions. In
determining whether or not to prosecute, the FW@liep a publicly available Litigation
Policy®® This policy sets out a two stage decision makiracess. First, the FWO must
determine whether there is sufficient evidence driciwv to prosecute, and second, the
litigation must be in the public interest. Accorglito the Litigation Policy, the public
interest is to be assessed against a number ddriagritincluding the nature and
circumstances of the contravention and the presehcany aggravating or mitigating
circumstances.

While staff of the FWO, including FW Inspectorse anvolved in the preparation of
litigation and provision of evidence in cases bitdugefore the courts concerning breaches
of minimum employment standards, until recently BEMWO engaged external lawyers in
the preparation and carriage of court cases oneeddétision was made to commence
litigation. Since August 2008, the FWO's ‘in-houdaivyers have conducted many of
FWO’s wage underpayment cases.

Cases brought by FWO and its predecessors unddortimer Workplace Relations
Act 1996and now the FW Act have attracted significantraite as the courts have shown
themselves willing to impose quite substantial @& for non-compliance with the
legislation?* Fines of over $200,000 (in addition to wage paymemlers) have been

8 SeeKelly v Fitzpatrick(2007) 166 IR 4.
87 Workplace OmbudsmaAnnual Report 2008-Q€ommonwealth of Australia, 2009, 27.
8 Hardy, above n 10, 85.

8 Fair Work Ombudsman, Guidance Note 1: Litigationilidy of the Office of the Fair Work
Ombudsman, 15 July 2009.

% Workplace OmbudsmaAnnual Report 2008-0&bove n 87, 28.
%L A comprehensive discussion of these legislativé ease law developments can be found in K

Wheelwright, ‘Enforcement Under Work Choices: Radeavelopments’ (2007) 13(&@mployment
Law Bulletin58; Hardy, above n 9; Stewart, above n 1, 159-167.
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imposed against employers in cases where breagwesleen substantial and sustained
over an extended period of tinfe.

While the majority of court proceedings broughttbg FWO relating to breaches of
minimum employment standards have concerned waggerpayments, the agency
recently commenced its first prosecution of an ey for pregnancy discriminatioh.

3.2. Nature and scope of enforcement mechanisms
for OHS

As noted earlier in our report, each jurisdictiorAustralia has its own core regulator
of OHS? In the Commonwealth, New South Wales, Victoria,sfiania, Northern
Territory and the ACT, the regulator for OHS is aalesponsible for the workers’
compensation systems. In contrast Queensland, Saughralia and Western Australia
have a separation of responsibilities. Shared respiities for some regulators mean that
a significant proportion of their expenditure ataffsis not allocated to OHS.

Some jurisdictions divide OHS related functionswesn different agencies or arms
of government. The Commonwealth has separated tH8 @olicy making function
(performed by the Department of Education, Emplaynand Workplace Relations) from
the regulator, Comcare, whereas in the ACT, OH&edlfunctions are jointly performed
by the Office of Industrial Relations (ACT Chief Mster's Department), the Office of
Regulatory Services (Work Cover) and the ACT Woefe8/ Commissioner. There are
also regulators for specific industries in manyha jurisdictions. Core regulators conduct
investigations and workplace visits and have a @aofyremedial and punitive actions,
which will be looked at in more detail beldW.

Given the number of separate jurisdictions, andvir@tion in OHS systems across
those jurisdictions, the following is a broad ovew of some of the key features of the
labour inspection systems and sanctions acrosg fhésdictions. Our discussion draws
on a recent study of OHS regulation in Australianciacted by the Productivity
Commission, an Australian Government agency resblenfor conducting research and
provicéi)glg advice to the Commonwealth on a rangeasinomic, social and environmental
issues.

92 See Workplace Ombudsman v Saya Cleaning Pty [2609] FMCA 38; Klousia v TKM
Investment$2009] FMCA 208. InWorkplace Ombudsman v Saya Cleaning Pty tttd maximum
penalty that could be awarded per breach of thekiflace Relations Act 1996 (Cth) was $6,600 by
an individual and $33,000 for a body corporate;dase in question involved 12 separate breaches,
however the corporate respondent was only requoquhy $215,000 out of a possible maximum
total penalty of $396,000 and the individual regmt was only required to pay $45,000 out of a
possible maximum of $79,200orkplace Ombudsman v Saya Cleaning Pty[2@D9] FMCA 38
[49]-[53].

% ‘Sydney Company Faces Court Over Pregnancy Disaaition’, FWO Media Release, 7 July
2010 http://www.fwo.gov.au/Media-centre/2010/PaR@$00707-Wongtas-prosecution.aspx
(accessed 21 July 2010).

% See Johnstone, OHS Law and Policy, above n 38t€ha&; Productivity Commission, above n
39.

% Productivity Commission, above n 39, 102.

% Productivity Commission, above n 39.
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3.2.1. Inspections and investigations

Each jurisdiction provides its OHS inspectoratehvifie power to conduct inspection
of workplaces to assess and monitor the safety@mwient of workers, and to investigate
possible breaches of OHS regulation. There is fogmt variation in the scope of the
powers and duties of Inspectors across the vajisisslictions’” While all regulators use
both inspections of workplaces and investigatianassess compliance, definitions of both
activities are not uniform across the jurisdicti@ml the causes or triggers of inspection
differ across the jurisdictions. According to thevductivity Commission’s recent study,
the Queensland core and mining regulators, the &kfeshustralian and NSW mining
regulators and the Tasmanian, Victorian and Soutktralian regulators, inspections are
largely ‘proactive’ (conducted without the recegdt prior information of a breach) and
investigations are ‘reactive’ (in response to infation about a breach). The
Commonwealth conducts investigations, audits arnd wsisits which may be either
proactive or reactive in nature, while the ACT regor predominantly uses information
provided to them as the basis for conducting inspes’®

3.2.2. Workplace visits

Apart from inspections and investigations, regukatmay also visit worksites for
other reasons. The Productivity Commission fourat the Commonwealth, Victorian,
Queensland, South Australian and Western Austral@e regulators all use workplace
visits to provide training and education. Other gmses of workplace visits include
stakeholder engagement sessions (the Commonwesith)workplace consultation on
systems performance (Queensland). In Queensland\Western Australia, workplace
visits are also used to provide training and edooats well as the mentoring of mine and
guarry sites (Queensland) and to give safety ptaiens (Western Australia). During
workplace visits, the NSW mining regulator condyatesentations and workshops about
legislative systems and various safety issties.

3.2.3. Remedial and punitive actions

Regulators across the jurisdictions have a larggeaf enforcement instruments at
their disposal. Many of these are similar to thstriiments available to FW Inspectors
discussed above. First there is enforcement thraugtitten or verbal directive. Inspectors
generally use these directives for less seriouaches. If compliance is achieved, no
further enforcement action need be taken.

Each of the Australian OHS statutes empowers iriepeto issue prohibition and
improvement notices. An improvement notice is amiagstrative sanction used when
non-compliance is detected but does not necessanjgse an immediate risk to health
and safety. The improvement notice directs theprewt to remedy an identified fault
within a specified time.

97 A useful table comparing the powers and dutiemspectors under the various Commonwealth
and State OHS statutes can be found in Johns@iii8, Law and Policyabove n 38, 383-391.

% Productivity Commission, above n 39, 113.

% Ibid.
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Inspectors can use prohibition notices when an idiate risk to health and safety is
detected in a workplace and the activity needsetaelbminated. The notice may include
directions on how a duty holder is to remedy tis& End may provide that an activity can
resume once that action has occurred. Infringemetites can be utilised by inspectors
for non-indictable offenses as an alternative tspcution. They have immediate punitive
effect without the need for court proceedings aay v the amount of penalty rate across
the jurisdictions.

Another alternative to prosecuting an offendehis power to accept an enforceable
undertaking, discussed earlier in relation to thésgiction of the Fair Work Ombudsman.
This particular sanction is not available in all tbk State OHS jurisdictions, and only
Queensland has been active in making use of thieepd® However, a study of the
implementation of enforceable undertakings in Qskem found that enforceable
undertakings were important enforcement mechanismsthe OHS enforcement
framework, with the potential to have a significampact on organizational compliance
with OHS law™ Finally, Inspectors have the option of prosecutimgoffender when a
serious breach has occurred. The outcome of thmse groceedings could be monetary
fines, imprisonment or health and safety undergsdff

According to the Productivity Commission, enforcemnectivity (including less
punitive administrative approaches and sanctiogh s improvement notices as well as
more serious and punitive formal enforcement actioch as litigation) accounts for the
greatest proportion of expenditure by Queenslaminmi(78 per cent), followed by the
Northern Territory regulator (76 per cent) and @ueensland core OHS regulator (69 per
cent)!®The Commonwealth and the New South Wales core Qgtflator spent the
smallest percentages of total expenditure on eefpenit compared to other regulators
(7 per cent and 12 per cent respectively).

3.2.4. Penalties

Financial penalties for businesses and imprisonnerms for individuals within
those businesses act as an added deterrent. Th@aunaypenalty amounts for corporations
range from $180,000 in Tasmania to $1.65 millioNiBW. For those jurisdictions with
maximum imprisonment terms, they vary from 2 yaar8Vestern Australia to 7 years in
the ACT. All jurisdictions, except for the Commoraith, have adopted some level of
personal liability provisions. In addition, busises and workplaces can be shut down for a
given period by regulators when their operatiorscamsidered to pose imminent and high
OHS risks to workers and/or the general public.eCagulators would typically use a
prohibition order to direct a business to shut diwmperations. Businesses may also need

190 gee Johnstone and King, above n 75.
1% |bid.

192 productivity Commission, above note 39, 113. Oa impact of prosecutions on employer
behaviour, see T Schofield, B Reeve and R McCallibeterrence and OHS Prosecutions:
Prosecuted Employers’ Responses’ (2009) J@birnal of Occupational Health and Safety —
Australia and New Zealan263-276.

193 productivity Commission, above n 39, 125. The Batidity Commission sought to isolate
expenditure on enforcement activity from expenditen administration and formal education
activity conducted by the regulator.
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to shut down in order to take remedial actions umarovement notices or enforceable

undertakings. Shut down periods are however nqufat'®*

3.2.5. Appeals

4.1.

All jurisdictions, except South Australia, haveemal appeal processes available for
businesses. The timeframe to appeal against desisamges between 7 days in NSW to
14 days in Victoria, Queensland, Tasmania and tbghdrn Territory. The process to
appeal against prosecutions differs across thediations. While all jurisdictions have
provisions for appeals, and generally make usehef ¢ourt system and its appeal
provisions, in some states these differ. Lastlyjuikdictions provide the opportunity to
appeal against licensing decisions made by OHS laegs!® In NSW, Victoria,
Queensland and Tasmania, both internal and extiteate appeals are available whereas
in South Australia, the appeal process is eithiriral (for certificates of competency) or
external (Dangerous Substance Driver, Explosivéiewerks and Ammonium Nitrate
licensing decisions). In Western Australia, onlyemal appeal provisions are available
and in the Northern Territory, only external appealvisions are availabf@®

Statistical information on labour
sanctions

Statistical data on enforcement of minimum
employment conditions

Each year FWO and its predecessor the Workplace u@snban publishes an
annual report, which documents the activities aretfopmance of the agency.
Table 1 summarises the available data on the nuofbewmplaints received by the FWO
and its predecessor agencies as distinct from thmbar of targeted investigations
completed by the agency, the number of breachigisfiation or instruments made under
the legislation, and the amount of underpaymentsvered. The table also shows the
proportion of underpayments received as a resutargfeted investigations. Since 2006,
the number of breaches of minimum employment stalsddetected by the Workplace
Ombudsman as a result of complaints and its taglgateestigations has steadily increased,
although figures were not available for the mosen financial year.

194 Productivity Commission, above note 39, 125-126.isue of criminal responsibility for OHS
offences remains controversial. Despite this, ttaidwal Review concluded that the nature of
offences relating to breaches of duties of careulshbe criminal, not civil, as this reflects the
seriousness with which such conduct is regardediy@inforces deterrence. Australian Government,
National Review: First Repagraibove n 39, Chp 10. Further, in the context aporate criminal
liability, the National review recommended that Medel Act should provide for ‘the imputation to
a corporation of the conduct and state of mindfii€ers, employees and agents of the corporation
acting within the scope of their actual or appasearthority, and a defence for a corporation ifit i
proved that the corporation took all reasonable pratticable measures to prevent the offence
occurring’. Australian Governmenrifiational Review: Second Repaabove n 40, 455.

1% The Commonwealth does not have licences of its amhinstead recognizes those issued by the
states and territories.

1% productivity Commission, above note 39, 146.

197WO0, Annual Report 2008-Q@&bove n 89.
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Table 1%

Complaints Targeted Breaches Total underpayments Underpayments
. LS recovered from
received Investigations detected recovered .
targeted campaigns
1 July 2005 - -
30 June 2006 N/A N/A 4,804 $4.9 million N/A
1 July 2006 —
30 June 2007 15,238 4,600 10,404 $13,466,737 for 6,754 workers >$1,850,000
1 July 2007 - $36,612,481 for 27,794
30 June 2008 23,128 4,866 17186 workers $11,104,739
1 July 2008 - $32,489,904 for 28,648
30 June 2009 22,670 7,080 19,567 employees $5,863,059
1 July 2009 - $26,195,656 on behalf of 16,
30 June 2010 23,698 3413 N/A 088 employees $4,267,828
In Table 2% below, the number of court actions the Workplaceb@dsman (and its
predecessors) has commenced and completed sin6es2€l@down, along with the penalties
it has secured during this period. The table demnates the substantial increase in the
federal labour inspectorate’s use of judicial pemiegs since 2006, and the increase in
penalties secured. However, it must be noted tha008-2009 and 2009-2010 the agency
finalized around 99% of complaints received withiiet need for litigation™°
Table 2
Number of matters Number of Matters .
Date Penalties secured
commenced completed
27 March 2006 — 30 June
2006 4 0 0
1 July 2006 - 30 June 2007 53 g0 3409055 reduced t%gg?z
1 July 2007 - 30 June 2008 67 53 $ 1563 000
1 July 2008 - 30 June 2009 77 3 $1621206
1 July 2009 - 30 June 2010 53 (plus 13 enforceable N/A $2019 755

undertakings approved)

4.2. Statistical data on enforcement of OHS standar ds

In 2010 the Productivity Commission of Australia,hieh is the Australian
Government’s independent research and advisory bodyrange of economic, social and
environmental issues affecting the welfare of Aalsins published a report on

198 These statistics are taken from Wannual Report 2006-2007Commonwealth of Australia,
2007; WO,Annual Report 2007-08 ommonwealth of Australia, 2008; W@nnual Report 2008-
09, above n 87; FWQAnnual Report 2009-1Gbove n 25. As a key accountability document, the
FWO’s Annual Report complies with the Requiremefds Annual Reports prepared by the
Department of the Prime Minister and Cabinet andrayed by the Joint Committee of Public
Accounts and Audit.

19 This table is a reproduction of table 10 of Arual Repor2008-09 above n 89, 28.
110 5ee WQANNual Repor2008-09 above n 89; FW@nnual Report 2009-1@Gbove n 25.

M1 The penalties were reduced following an appeahia decision reducing the penalty to initially
awarded.
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benchmarking Australian business regulation pdargito OHS regulation. The following
statistics are taken from the report, which wasaséd in March 2010.

Table 3" below shows the total number of inspections awestigations conducted
in 2008-09. The number of inspections and investiga provides an indicator of how
often businesses are likely to interact with tH@iS regulator either in response to an
incident or otherwise.

Table 3
Cwith NSW Vic s ) SA WA Tas NT ACT
Total 580 13452 42169 16852 19934 113308 2800 4007% 2304
inspectons
Total 298 nr 1 2889 1225 1754 10085 35ad nr nr
investigations
Proactive 36 4 478 254903 20087 6375 6499 4518 3342 nr
vigits
Retum visits 17 502 nr na na na na 121 nr
Reactive Tr2 8160 17832 22748 13156 4840 1762 La4 nr
visits:
Complaint 1 6 955 nr 1012 3603 nr nr nr nr
OHS incident 162 990 nr 1598 2106 nr nr nr nr
with injury
MNear-miss 264 215 nr 41 17583 nr nr nr nr
OHS 52 0 nr 20097 4604 nr nr nr nr
compliance
breach
Worksites to 6.9 49 15 216 6.6 16.1F na na na
inspections
and
investigations
Worksites to 111 148 3 19 22 32 na na na
proactive visits
Total value of nr 5710 6 796 3644 1356 na 136 0 nr

fines imposed
on busineszes
$000

na not applicable. nr non response. @ Figure is the total number of workplace visits conducted during 2008-
08 and thus includes visits which were a part of an investigation. b Workplace interventions which are not a
consequence of an accident or damgerous incident being mnotified to the regulator (termed Type 1
investigations), but does include repeat visits once a breach has been found either as a result of a complaint
or proactive visit (termed Type 2 investigations). © Figure indicates total workplace interventions which may
be proactive or reactive in nature. @ Type 1 investigations only. ® Ratio counts total inspections only as figure
may be double counting inspections conducted within investigations. f Ratio counts total inspections only as
figure may be double counting the inspections conducted within investigations.

Sowurce: Productivity Commission survey of OHS regulators (2008 unpublished).

The use of the enforcement tools by core regulassshown in Table'4®. Generally,
improvement notices were most regularly used amedute of more serious enforcement
actions such as prosecutions and enforceable ahéegs was relatively rare compared to
all enforcement activities conducted in 2008-09.

M2 This table is a reproduction of table 5.9 of Puility Commission, above note 39, 115.

3 This table is a reproduction of table 5.14 of Ricitvity Commission, above note 39, 122.
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Table 4

Cwith  NSW Vie Qld SA WA Tas NT ACT

Educate/advise 2368 2453 nr nr nr nr 4 000 nr
Verbal warning na nr nr nr nr 2986 19862 na nr
Written directive 0 122 nr na na na 12 na
Improvement notice 13 10830 18363 7584 2396 9842 129 193 99
Prohibition notice 16 767 1078 1991 630 721 98 70 101
Licence suspension nr 1 nr nr nr 0 nr 0 nr
Licence cancellation nr 1 nr nr nr 0 nr 0 nr
Adverse publicity 13 na 0 na 60 na 0 0 nr
Infringement/penalty na 686 nr 471 10 na 17 0 nr
notice

Prosecution 2 108 118 141 62 37 30 5 4
Enforceable 1 na 1 20 na nr nr 0 nr
undertaking

Other: 6313b  115¢

na not applicable. nrnon response. @ Statistic includes educate/advise, verbal warning and written
directives. P Voluntary compliance (6163), Letters of warning (81), Non disturbance notice (54), Letters of
caution (15). © Electrical safety protection notice (94), Seizures (21).

Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Lastly Table %' shows the large variability of penalties imposed lusinesses
across the various Jurisdictions.

Table 5

Cwith NSW Vie Qld SA WA Tas NT ACT
Maximum $'000 495 1650 1021 750 1200 625 180 na 1000
penalty?
Imprisonment  years b 5 5 3 5 2 na na 7
term

na not applicable. @ Maximum penalties for corporations. b The Commonwealth has no personal liability
provisions — see chapter 7.

Source: Access Economics (2009).

5. Social partners in enforcement

5.1. Social Partners for the enforcement of basic
employment conditions

In Australia, trade unions traditionally played entral role in monitoring and
enforcement of basic conditions of employment seawards under the conciliation and
arbitration system. For much of the twentieth centunions not only had the capacity to
initiate the award-making process, it was relajivedsy for them to bring disputes before
the federal tribunal, and they were given standmdpring legal proceedings to enforce
award conditions in the courts. Unions also enjdyexhd rights of entry to workplaces for
the purpose of determining employer compliance waitlard standards. The extent of both

14 This table is a reproduction of table 5.17 of Ricitvity Commission, above note 39, 126.
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informal and formal union enforcement allowed goweents to be less active and provide
fewer resources to labour inspection and enforcénaetivity, except in the most
vulnerable, non-unionised sectors of the econbmyThere is little evidence of
collaboration between the two agencies duringehas

The capacity and willingness of unions to enfordaimum employment standards
for many workers has been undermined since thesl@8(a result of a decline in union
membership combined with the introduction of decdisied enterprise bargaining,
increased individualism in employment relationgjueed union right of entry powers,
increasingly precarious types of employment, amgicaving small business sectdf.The
decline of the enforcement role of unions left ateesive gap in enforcement, given the
under-resourcing of federal and State labour inspates.

As noted earlier, the Australian government sougliricrease the role of government
in enforcement of minimum employment standardsubhothe creation of the Workplace
Ombudsman (the predecessor to the FWO) and byasiog the resources available to the
agency. The creation of the FWO and its ‘insistecmmpliance’ strategy has on the face
of it been an improvement in minimum labour staddaenforcement in Australia.

What of the unions’ continuing role in enforcemehifider the FW Act, unions
continue to have the right to bring court procegdim relation to a contravention of a
relevant provision, if the employee is affected thg contravention and the union is
entitled to represent the industrial interestshaf émployee. Further, if the contravention
relates to a workplace agreement or workplace whatation binding on the union, the
union can make an application in its own rightpehalf of an employee or baotH.

However, while unions can still enforce minimum ngtards through court
proceedings, unions do not have the ability to empihe alternative enforcement
mechanisms at the FWO's disposal, such as enfdecealdertakings, infringement or
compliance notices.

Union’s rights of entry and inspection powers dss &till relatively restricted when
compared to the situation twenty years &anion officials must obtain an entry permit
and give 24 hours notice before being able to emtakplaces for the purpose of either
investigating suspected contraventions or holdudisions with employees. Permit holders
must meet certain standards in order to retainr thermit. Where union officials are
seeking to inspect documentation, employers arg oliged to provide documents that
are directly relevant to an alleged contraventleurthermore unions may not have access
to non-members records unless the employee corlsénts

Although trade union membership has declined overrécent decades, unions still
represent a significant proportion of the Austrahl@orkforce. However, the exact role of

15 Maconachie and Goodwin, above n 66; Hardy and Haleve n 10.

116 G Maconachie and M Goodwin ‘Enforcing Minimum Lab@tandards in Australia from 2010:
Correcting or Compounding Problems’, Proceedingshef2009 AIRAANZ Conferencd,abour
Capital and Chang¢2009) 2; Hardy and Howe, above n 10.

"7 Hardy and Howe, above n 10, 330.

18 For a discussion of the extent to which union trighentry has become more restricted over the
last two decades, see Fenwick and Howe, ‘Union i&goifter Work Choices’, above n 16.

19 Hardy and Howe, above n 10, 226.
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unions in enforcement under the FW Act is not yearc Nor is it clear to what extent the
legislation supports a collaborative, tripartitedabof enforcement. The availability of a
well-resourced government agency might mean thaingnwill refer most enforcement
matters under awards to the FWO. Neverthelesseg therstill some scope for union
enforcement and participation. The system of modevards will ensure the continuation
of instruments setting some terms and conditiomesacindustries and occupations. The
role of unions in overseeing the maintenance arthtipy of modern awards is retained
although this only occurs every 4 yeHisThe ILO’s Labour Inspection Convention
(Convention 81, 1947) requires the government ainber nations to make arrangements
for promotion of ‘collaboration between the laboumspectorate and employers and
workers or their organisations’ (Article 5(b)). TH&V Act neither encourages this or
prohibits it and accordingly gives limited effeotthe requirement.

Some steps have been taken toward greater coltabotzetween FWO, unions and
employers in FWQO'’s efforts to establish the Natloktorticulture Industry Shared
Compliance Campaign, which is discussed in moraildeelow. However, a significant
barrier to greater cooperation between FWO andnsnie FWQO'’s responsibility for
enforcing provisions in the FW Act intended to cohunlawful union activity, such as
unlawful industrial action. FWO has recently comieshlegal proceedings against unions
in some cases, which possibly will undermine refaibetween FWO and unions in the
future.

5.2. Social Partners for the enforcement of OHS

The inclusion of health and safety committees dnadelection of health and safety
representatives in all OHS jurisdictions facilitatenore inclusive approach to enforcement
of OHS laws. Usually the process of electing afRlt&n be initiated by the employee, the
employer or by a direction from a regulator. Workups are then typically established to
allow HSRs to represent workers with similar fuans within a workplace. HSCs are not
automatically mandatory in any jurisdiction. Howevie 2008-09, all jurisdictions (except
the ACT) had OHS provisions either requiring an kEygr to establish an HSC when
requested to do so by employees or by an HSR gubjearying thresholds.

Besides HSRs, unions can also play a significat¢ in enforcement. In all
jurisdictions except the Commonwealth and Southtralia, union representatives have
the right to enter workplaces to investigate pdestireaches of OHS regulations and
consult with workers on OHS matters. The rightsimbns to enter workplaces provide an
additional source of scrutiny and a separate sooiréeformation on OHS matters and a
channel through which they can report instancesoofcompliance. There are however a
number of differences across the jurisdictions ba application of entry rights for

unions'?

Of the jurisdictions that provide for the right ohions to enter a workplace, all
include the right to investigate breaches. Queeadsl#/estern Australia and the Northern
Territory provide the right to enter workplacesctmsult and discuss OHS issues with 24
hour notice required for Queensland and Westerrtralis. New South Wales, Victoria
and the ACT do not allow unions the right to erftarconsultation purposes. Authorised
representatives need to have completed a courdeaiafng prescribed in regulations
before they may hold an entry permit in Victoriaye@nsland, the Northern Territory and

120 Hardy and Howe, above n 10, 335.

121 productivity Commission, above note 39, 242.
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6.1.

the ACT. Victoria is the only jurisdiction not t@efer rights to authorised representatives
to examine, copy or take extracts from any documesduced??

While the Commonwealth OHS Act does not provide ammjon right of entry
powers, provisions exist in the FW Act which relede€OHS matters. Under section 494 of
the Act authorised union representatives need ardédoermit to gain access to a
workplace which is controlled by the Commonwealth,Commonwealth authority, a
constitutional corporation, a body corporate incogbed in a Territory or premises located
in a Commonwealth place. The right to enter an@stigate is only available where such
rights of entry currently exist under either a Stat Territory OHS Act. A permit holder
must not exercise a State or Territory right tgew unless they have given the occupier
at least 24 hours notic¢é&

The Model National OHS Act (as amended in Decen@B@®) provides that an entry
permit holder may enter a workplace to inquire iatsuspected contravention of the Act
that relates to or affects a relevant workérThe entry permit holder must reasonably
suspect before entering that the contraventiondeasirred or is occurring. The permit
holder may inspect the work system, plant, substasitucture or other thing relevant to
the suspected contravention, consult with the egleworkers in relation to the suspected
contravention, consult with the person conducting televant business or undertaking
about the suspected contravention, inspect and o@kes of any record or document that
is directly related to the suspected contraverdiod consult and advise workers on OHS
matters. At least 24 hours but no more than 14’detgce must be given before entering
to inspect employee records, inspect informatioldl g another person and consult and
advise workers?

Proactive and innovative approaches to
sanctions

Innovative approaches to enforcement for
minimum employment standards

The new administrative sanctions provided to FW@eurtheFair Work Act2009
(Cth) are important innovations in enforcement afimum employment standards in the
Australian context. However, it is too early to kexde the success of these new initiatives.
The FWO has been given a much broader role thasraarhent of minimum standards
through inspection and application of administmtand legal sanctions. The FW Act
provides that one of the objects of the FWO is ionmte 'harmonious and cooperative
workplace relations' and compliance with the FW &adl fair work instruments, including
by providing education, assistance and advicehe FWO has therefore been given an
important education function (previously held bgiierent agency, now abolished)he
education role of the FWO includes assisting emgdgy employers and outworkers by
providing education, assistance and advice on aaleCommonwealth workplace laws,
promoting and monitoring compliance with relevant on@nonwealth  workplace

122 productivity Commission, above note 39, 244.
123 pid.
1245 116, Model Work Health and Safety Bill 2009 (Cth

1253119, Model Work Health and Safety Bill 2009 (Cth
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laws, conducting targeted education campaigns dastries and regions and conducting
compliance audits. In addition fgromoting compliance with minimum standards, the
FWO has the authority to promote particular appneacto workplace relations by

producing ‘best practice guide$®

The Fair Work Ombudsman offers employees and empdofree information and
advice on pay, conditions, and workplace rights allijations under the Commonwealth
workplace system. For example, the Fair Work Imi@lvas established to assist businesses
with their rights and obligations under a relev&@ammonwealth workplace law or
industrial instrument, including provision of adeiabout pay rates, terms and conditions
of employment for employees, record keeping and gigy obligations The Fair Work
Ombudsman has also produced Best Practice Guidessist small to medium-sized
businesses to implement best practice initiatives inumber of aspects of workplace
relations, including fostering a culture of workggaflexibility for family responsibilities,
consultation and cooperation in the workplace, @sdute resolution.

In addition to its education role, the FWO also dumts national campaigns and
audits. In March 2010 the FWO launched the natidAafticulture Industry Shared
Compliance Campaign. As noted earlier in our reptrs is a significant initiative
involving collaboration between the Fair Work Ombomin and industry and union
partners (Australian Industry Group, Australian Wérs' Union, Horticulture Australia
Council and National Farmers’ Federation). The Depent of Immigration and
Citizenship was also consulted and provided vakiabput into the design of the
campaign. The campaign combines a two month edunadtphase followed by an audit
campaign to check on employer compliance with eaiwminimum employment standards
in the industry.

The education phase involved an informational roaflto nearly 15,000 horticulture
growers, the publication of a Guide to the Horticté Award 2010, and dedicated
horticulture pages on the FWO website for employeesemployers. The partners and the
Fair Work Ombudsman then conducted education semimaregional areas, and Fair
Work Inspectors undertook education visits to eipgte who were transitioning to the
national system.

The campaign’s compliance audit phase began in BBK0’ Using the latest
Australian Business Register data base, FWO tatgéiéd growers across the country for
an audit. Of this total, FWO have since determitieat 234 were unsuitable for audit
because they either could not be tracked down ey twere no longer working in
horticulture or had no employees.

The remaining 470 employers are being individuabsessed for their level of
compliance with the Horticulture Award and the Naal Employment Standards. Fair
Work Inspectors will take appropriate action to egiyi any findings of non-compliance by
working with the employer to ensure they understahéir responsibilities and to
encourage voluntary rectification.

FWO will provide a public report on the activitiesd findings of theHorticulture
Industry Shared Compliance Prograahthe completion of the audit phase.

126 Hardy and Howe, above n 10, 328.

127 The information presented in this report concegnihe conduct of the audit phase of the
campaign was provided to the authors by the Offitghe Fair Work Ombudsman. For more
information on the current Audits and Campaignsrentty undertaken by the FWO see
http://www.fwo.gov.au/Audits-and-campaigns/Pages/€nt-and-upcoming-campaigns.aspx
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6.2.

Innovative approaches to enforcement of OHS
standards

As noted earlier in our report, there have beenynianovations in OHS regulation
and enforcement since the 1970s. One example isigbeof enforceable undertakings,
discussed in the context of the sanctions now abiglto the Fair Work Ombudsman.

The key State OHS regulators also play an importalet disseminating educational
material to workplaces and conducting workshops amdreness campaigns on OHS
requirements in order to better inform both empiteyand employees about their
obligations and rights in relation to safety in therkplace. According to a survey of 1800
small and medium business enterprises (SMES) id,20@ regulator or state government
was generally identified as the main source of @Hi&mation (Sensis 2004).

These educational initiatives are conducted thraliffarent media such as television
or print, or during face-to-face consultations. fehdéave been a number of effective
awareness campaigns in the recent past includingkS@fe Western Australia’'s ‘come
home safe’ campaign in 2007. This was a six-weeksamaedia campaign, including
television and radio coverage, posters, informalti@chures and other promotional items.
The aim of the campaign was to increase safetyeaveas at work by focusing on families
waiting for their loved ones to come home. The dfietn authority has also run a similar
campaign. In South Australia, the core regulatde\®@rk embarked on a campaign in
2007 called ‘looking after your mate’. This massdmecampaign included television,
radio and press, billboard signage and other adiregt The aim of the campaign was to
promote safety in the workplace, with a focus amebtollar workers, young workers and
priority industries.

WorkSafe in Western Australia also delivers freeSD#&tlvice through independent
consultation to small businesses. WorkSafe Victwrismall Business Safety assistance
program offers employers with less than 50 emplsy&dree three-hour consultancy at
their workplace with an independent health andtgafensultant and since the program
commenced, around 10,140 consultancies have bedererdd. These are just a few
examples of the educational and proactive assistaole that core OHS regulators in
Australia play in ensuring compliance with OHS slamis.

Innovation in OHS enforcement can also be foundtha increased range of
sentencing options available for breaches of OHS8esluwof care. In addition to the
traditional sanctions of fines and imprisonmenturt® now have additional powers to
make the following orders:

- Adverse publicity orders (NSW, VIC, SA, NT, ACT);

- Community service orders (NSW, VIC, SA);

- Training orders (SA, NT);

- Corporate Probation orders (NSW, VIC, NT, ACT, Ctmd

- Injunctions (VI, QLD, TAS, NT, ACT, Cthy?®

128 Aystralian Governmenlational Review: First Reporgbove n 39146.
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7. Conclusion

While the Australian system of enforcement of mimmemployment standards and
OHS regulation is by no means perfect, the last figars have seen vast improvements in
government enforcement capacity, especially intiglato wages and other minimum
employment conditions. While OHS enforcement has experienced such significant
change, the State systems of OHS regulation hage laboratories for experimentation
with innovative enforcement approaches. It will bgeresting to see whether this
experimentation continues in the move to a nati@yatem of OHS regulation. While
some of these innovative enforcement sanctions baea provided to FWO, in recent
years it has been the increase in strategic ingpmeand the use of traditional sanctions
such as court proceedings to seek the impositiopeoflties which has been the most
interesting aspect of federal enforcement of mimmemployment standards. Empirical
research is required to establish just how effecthe agency’s ‘insistence compliance’
strategy has been, and to inform the agency’'sdudtrategies, including its deployment of
its more innovative enforcement tools.
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