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Foreword

One of the key features of the labour market dgprants observed during the past
decades throughout the world relates to a phenomehdéabour market segmentation,
e.g. the division of the labour market into separtbmarkets or segments, distinguished
by different characteristics and behavioural rul€s. a large extent, these attributes
depend on the specific environment in which worlagrerate. Segmentation may arise
from particularities of labour market institutionsuch as contractual arrangements
(permanent versus temporary employment), their reafoent (and the resulting
informality), as well as types of workers concernsdch as migrant, domestic, or
dispatch workers).

While the phenomenon is not new, the job crisisbirasight an increasing attention
to the segmentation/duality issue, especially imoga. The implications and costs of
segmentation are multiple, in both economic andasaerms: they include wage gaps
between segments, differences in access to tragmgsocial security, as well as in
working conditions or tenure. Moreover, segmentatimplies limited transitions to
better jobs. The consequences of segmentationhalg® macroeconomic implications,
such as lower productivity and higher employmenétiity.

In this context, and as part of its objective obrpoting decent work, the ILO
launched, in 2012, a research programme to betideratand how labour market
institutions affect employment outcomes in bothrgiiative and qualitative terms. One
of the main motivations of the research projec¢oiput job quality at the forefront of the
policy debates, informing the main stakeholdershimm world of work of the extent of
labour market segmentation and its implications jédr quality in selected countries.
Fourteen country studies on labour market segmentand job quality were provided
by external country experts, as well as thematioe on job quality in segmented
labour markets and the role of labour law, collextibargaining, and improved
enforcement. These studies were discussed in atificiaVorkshop held at the ILO in
December 2012 and used as thematic inputs in aypotiented Workshop held at the
ILO in April 2013.

The current paper is one in the series of themadigers. It makes an essential
contribution to the discussion on contractual segateon of labour markets by
providing an analysis of theoretical, empirical ammative literature with a view to
understanding possible legal causes of segmentatiahthe role of labour law in
alleviating its effects. It does also discuss leégehniques used to address the effects of
segmentation and offers a policy perspective on twapproach labour law and labour
market reforms.

Sandrine Cazes Corinne Vargha

Chief, Labour Law and Reform Unit,
Employment Analysis and Research Unit, Governance and Tripartism
Economic and Labour Market Analysis Department

Department
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Abstract

Labour market segmentation is problematic becadisiés dinks to poor job quality,
inequality and discrimination, on the one hand, erafficiency in resource allocations,
on the other. Segmentation is the result of conted®rdering which is often privately
efficient but socially sub-optimal. The law largelgflects the economics forces and
social norms which give rise to segmentation, laut amplify and perpetuate its effects.
The rise of atypical employment in some contexts$ aninformal employment in others
is at least in part a response to the emergentteegtandard employment relationship, or
SER, as a legal model and normative benchmark damin aspects of labour law, in
particular employment protection legislation. Atfm to counter segmentation and
informality by extending the scope of the SER, lo& dne hand, and accepting atypical
forms but aligning them more closely with the SBR,the other, have met with limited
success. The most successful strategies for lalawureform are those based on an
integrated policy approach in which some flexilgition of employment protection rules
is combined with complementary mechanisms for niiting labour market risks,
including collective bargaining, workplace soci@ldgue, work-life balance laws, work
sharing arrangements, targeted fiscal reforms aatide labour market policy.

1. Introduction

This paper analyses the role of labour law in asking the effects of segmentation in
labour markets. Segmentation occurs when the laimauket is divided or structured in a
way which is reflected in the forms taken by theplapment relationship or contract. It
is associated with the division between ‘core’ datypical’ employment in some
contexts, and with that between ‘formal’ and ‘inf@l’ employment in others. In
industrialized economies, atypical work takes tbhemf of part-time, fixed-term and
temporary agency employment, and casualized forinsvark such as zero-hours
contracts, task contracts and ‘false’ or ‘sham’f-satployment. These employment
categories are said to be ‘atypical’ by comparidona ‘normal’ or ‘standard’
employment relationship (SER) which is full-timadeterminate in duration, and based
on a stable contract between the individual worked a single, clearly defined
employing entity. In developing economies, seginn is identified with a distinction
between a ‘formal’ sector in which employment isabd and regulated, and an
‘informal’ sector of casualized work relations whicare, in varying degrees,
undocumented, untaxed, and beyond the scope acto# agreements and legislative
protections.

Labour market segmentation is regarded as probierhatause of its association
with inequality and discrimination. The rationing ligh quality jobs to those in a
protected ‘core’ or ‘formal’ sector and the resuitimarginalization of others is linked to
earnings inequality and to the perpetuation ofrifisoation based on gender, age, and
ethnic origin. Segmentation may also have implas®i for efficiency. Dualist labour
market structures may be the result of choices rapl@yers and workers which are
privately efficient but socially sub-optimal; intatr words, they may maximize the joint
product of parties directly engaged in bargaining impose a net loss on society by
virtue of their negative effects on third parti®aialist structures could also result from
institutional rigidities which prevent efficient mtracting, and so impose both private and
social costs. Either way, segmentation resulte@misallocation of resources.

The issue to be considered here is how far thetivegaffects of labour market
segmentation can be counteracted by legal or adwrlatory measures. This poses a




number of prior questions. One is how far labouw léself, as a labour market

institution, is responsible for segmentation. Amotis how far law can be used as an
instrument for addressing a complex, multi-causalisd and economic phenomenon
such as segmentation. To address these question@texdisciplinary approach is

required, which can isolate the role of the lawshmping or structuring the labour
market, and arrive at an assessment of the pagsihibf and limits to legal intervention

as a mechanism for promoting job quality.

Section 2 provides an overview of theories of labmarket segmentation which
variously emphasize its different economic, legad @evelopmental aspects. From an
economic perspective, segmentation is understoodassg a number of interacting
causes, including employers’ organizational requésts (internal labour market theory)
and labour-use strategies (efficiency wage thedh®, responses of unions (insider-
outsider theory), and the impact of the househeolidn of labour on workers’ labour
supply decisions (feminist economic theory). Frontegal perspective, segmentation
arises from the tendency of legal regulation toesumpose a set of status-based
distinctions on work relations (SER theory). Thisgal taxonomies, which partition and
stratify the workforce, are only partly a responseexternal economic and political
factors; they are also, to a degree, internallyegmied by the complex and multi-
functional modes of regulation which characteriabolur law systems (reflexive law
theory). Theories of development present a rangei@i/s on the phenomenon of
informality in emerging markets, which can be vasly interpreted as the consequence
of delayed development (structural transformatimeoty), an adaptive response to local
conditions (dependency theory), and evidence of-tegulation (legal origin theory).

Section 3 presents an overview of legal techniqoesaddressing the effects of
segmentation. Comparative evidence from a rangeoohtries is reviewed. The legal
responses are grouped into three categories. The donsists of changes to the
taxonomical categories used to determine the sobdaebour law protections. These
include legal measures that widen the definitiomvafje-dependent labour and minimize
or remove qualifying thresholds based on wagestshouduration of employment. The
aim here is to ensure that fewer workers are erddcbm the ‘core’ protected category;
their effect is purely formal or classificatory, ihat the substance of protection is not
addressed. The second set of techniques, by chradasesses the content of labour law
protections. This includes, on the one hand, lawendating equal (or pro rata)
protections for workers in atypical work relatioiphto those in the ‘core’ (‘levelling
up’); and, on the other, laws reducing the protextiwhich apply to the workers in the
core, so as to bring them closer into line withséhin the atypical categories (‘levelling
down’). The third set of techniques involves the o$ the law to stimulate alternative
mechanisms of labour market regulation for addngssiegmentation: these include
collective bargaining, training policy, and fistatentives.

Section 4 analyses the main lines of recent nowaatebates concerning the SER.
The perspectives reviewed here include those oftrmgsitional labour market theory
(TLM) and the capability approach (CA), as wellasmlyses arguing for a re-evaluation
of legal concepts associated with the SER, incydime concept of the contract of
employment and the related idea of ‘subordinatamthe basis for identifying dependent
labour.

Section 5 provides an assessment and conclusion.




Theories and models of labour market
segmentation

Economic perspectives: Efficiency bargaining,
insider-outsider effects, and the consequences
of the division of labour

The first ‘dual labour market’ theories of the 187@entified a division of the market
into a ‘primary’ segment consisting of stable emyptent in firm-specific internal labour
markets, and a ‘secondary’ segment of low-paid,killed and short-term jobs
(Doeringer and Piore, 1971). Employment within veetically-integrated firm was seen
as based on formal, bureaucratic rules and proesdwhereas work in the secondary
market was governed by unfettered competition (Ed®al979). This was compatible
with human capital theory, which had earlier presticthat long-term employment
relationships and seniority-based wages would lbmdoin contexts where firms and
workers made mutual investments in firm-specifaring (Oi, 1962; Becker, 1964). In a
similar vein, transaction cost economics identifstable employment with the presence
of ‘asset-specific’ capabilities, in contrast tawvlgkill and low-discretion jobs which
were associated with ‘spot contracting’ and ‘margeternance’ (Williamson, Wachter
and Harris, 1975).

These results were extended by the efficiency whgery from the early 1980s.
The efficiency wage paid by employers in the priynaector reflects external market
prices to some degree, but is also based on tmsfimeed to incentivize its workforce
through internal payment systems and job securighgements. Thanks to asymmetric
information, employers cannot fully assess the ijeal of workers (Stiglitz, 1986).
Where they cannot monitor workers’ aptitude andivation without cost, and where
firm-specific investments are at stake, employetkimcrease wages and other elements
of the work bargain above the opportunity or maitearing wage. As wages in the
primary sector do not fully reflect prices, labasrdisplaced into the secondary sector,
where competition is further intensified (Yeller@84). On one reading of efficiency
wage theory, the effect is to worsen job insecuritthe secondary sector, and to induce
involuntary unemployment, as workers are unablerioe themselves’ back into jobs no
matter how low the wages they are prepared to a¢Sepow, 1990). For employers in
the primary sector, this may be a welcome sideceféé their own wage bargaining
strategies, as the existence of a ‘reserve armylabbur in the secondary market
enhances the disciplinary threat of job loss fasthin the primary sector (Bulow and
Summers, 1986).

In these ways, privately efficient behaviour by déwgprs and workers in the
primary sector could lead to an overall social castthe positive effects of higher
productivity in the primary sector are outweigheg the negative effects of
unemployment and low wages in the secondary seatut, by immobility of labour
across the divide between the primary and secondecyors. Whether there is, in
practice, a net social loss from these arrangementan empirical question. One
implication of these theories is that state intati may mitigate the effects of
segmentation in various ways, by, for example jtutitg universal vocational education
and training systems which counteract the effettsasualization and under-investment
in human capital in the secondary sector (Acemagld Pischke, 1998). Another way in
which the state could reduce segmentation is bydatémg unfair dismissal and worker
representation laws which may enhance motivatiah @oductivity without employers
needing to rely on divisive forms of efficiency vealgargaining (Levine, 1992).

A further development of efficiency wage theonyrsider-outsider theory, which
uses a similar logic, but shifts attention to tleéerof trade unions in segmenting the




labour market. According to this approach, segntamtds at least partly the result of
union organizing strategies, which seek to conth@ labour supply with a view to
bidding up wages in the primary sector (Lindbecki @nower, 1988). The empirical
validity of this view has been questioned, as esiolu is by no means the only or even
principal strategy pursued by unions; general umi@eeking to organize across
occupational and sectoral lines would, by the sdogic, counteract the effects of
segmentation (Sengenberger, 1981). If so, the lasvéhrole to play in mitigating the
effects of this segmentation, according to how farsupports inclusive union
organization strategies and seeks to extend thieqgtions of collective bargaining to
fewer workers in sectors facing obstacles to uz@mion in the form of casualization and
weak employer organization (Rubery and Wilkins@®811).

The economic and sociological literature has alsalysed a range of supply side
factors influencing labour market segmentation. iResntheory emphasizes the role of
social norms governing the household division @lolar as a source of segmentation.
The traditional household division of labour is rse&s entailing a double source of
disadvantage for women: within the household, ttasour is unpriced and provided at
below market cost, while their participation in fabour market tends to be restricted to
jobs which do not consistently provide a subsisteamage (Picchio del Mercado, 1981,
1992). The differential labour market experiencésmale and female workers work
systematically to the advantage of the former; thlisreflected in occupational
segregation and unequal access to training, jalirise@and employment-related benefits
(Walby, 1986). According to this point of view, lawvhich address inequality between
women and men in employment and which aim to boeatn the gender-based division
of labour, such as equal pay laws, discriminataamsl and work-life balance laws, can be
expected to alleviate the effects of segmentatwadman, 1998).

Legal perspectives: The SER model
and reflexive labour law

Economic theories, as we have just seen, suggegs wa which specific legal
interventions could offset particular aspects dbola market segmentation. Legal
theories, in a shift of emphasis, focus on the ele¢p which the law itself can be seen to
be a cause of segmentation, and on the capacifyadicular legal mechanisms, as
regulatory devices, to address the complex, maliisal forms of inequality associated
with segmentation.

The theory of the standard employment relationshi$ER originated in German
legal and sociological writings of the 1980s (Muakerger, 1985, 1989; Bosch, 1986),
was then extended to a comparative analysis takingher systems including Britain
(Mickenberger and Deakin, 1989; Deakin and Muckeydye 1990) and Canada
(Vosko, 2000). It has more recently provided theinfdation for a wide-ranging
programme of research covering a number of devdlap®el developing economies
(Stone and Arthurs, 2013). The SER theory wasaihjtiformulated in terms which,
drawing on institutionalist approaches in sociologiyd economics, emphasized the
functional role of the labour law system in reguigt work relations in a market
economy. In this approach, the SER is understooanaisieal type or model for legal
intervention, rather than an empirical realityaaspecific juridical concept, although it is
not unrelated to either. The SER is seen as semiotgctive, selective and incentive
functions. It offers a degree of protection to theividual worker against the power of
the employer, but it does so on a selective besigning access to security according to
how far work relationships meet the criteria ofgdmnof tenure and continuity of service.
The incentive to seek and maintain continuous eympémt is, relatedly, addressed to
particular groups in the workforce.




The SER is the result of a historical process,imdmergence is a relatively recent
phenomenon, traceable to the middle decades tiveindtieth century (Deakin, 2002). Its
form differs according to national contexts, refileg different national experiences of
industrialization and variations in industrial gd@as frameworks. Thus, in the German
context the contrast between the SER and atypioglayment forms was expressed
within the legal system. In Britain it was, at leasthe beginning, more a function of
tendencies within the collective bargaining syst@ickenberger and Deakin, 1989),
although over time it has assumed greater legalfgignce in the British system too, as
collective agreements have declined as a souraegeflation and been displaced by
employment protection legislation and other formglioect legal intervention (Deakin
and Wilkinson, 2005).

The early SER literature saw the ‘crisis’ affectitige SER as a largely external
phenomenon, generated by changes in the econonmociaes with outsourcing,
subcontracting and the delocalization of productionone hand (Collins, 1990), and
changes in family structure associated with rigamgale participation in employment on
the other (Vosko, 2000). The SER was also seemiag lohallenged by political factors,
as manifested in the fashion for policies of delapn in both product and labour
markets from the early 1980s onwards (MickenbeaigerDeakin, 1989), and, later, by
the removal of barriers to the transnational mobof goods and capital and the rise of a
‘globalized’ economy (Arthurs, 2010).

By contrast, more recent developments in reflexatlsour law theory, which is
based on an evolutionary and systemic view of kresses the role of factors internal to
the legal system in generating segmentation (Rokjod892, 2013). The legal system is
conceived as an autonomous social system whichobaes/with, and hence is indirectly
influenced by, the economy (‘cognitive openneskit is partially closed off from it
(‘operational closure’). For present purposes tlnnmplications of this approach are,
first, that the law does not respond immediatelgdonomic pressure, so that changes in
the economy to the way in which employment relaticere constituted do not
straightforwardly translate into changes in legainfs and concepts; the way the law
regulates employment is functional in broad terimst is also path-dependent, and
shaped by the internal discourses and procesghe tdw (Deakin and Wilkinson, 2005:
ch. 1). The second implication is that there igtkoh scope to use law as an instrument of
conscious policy change. This is not to say thgallehange cannot induce changes in
the operation of the economy, but that the effectdss of the legal system cannot be
taken for granted, and is often a question of figkiegal regulation to self-regulation on
the part of social actors, and, more generallyhtoperational elements of other sub-
systems. Law becomes ‘reflexive’ in this sense wiheacognizes its own limits while,
conversely, seeking to harness the capacity fdwresgllation in the economy and the
industrial relations system (Rogowski, 2013).

From the point of view of theories of labour markegmentation, the significance
of reflexive labour law theory lies in pointing tihe structural links between the
phenomenon of segmentation, and the legal fornm@f3ER itself. The proliferation of
distinct atypical employment forms is a responsettie problems caused by the
emergence of the SER as the paradigm legal fortheoEmployment relationship. The
stricter the protections associated with the SERhatlevel of the legal system, the
greater the pressure on the law to permit altareadtrms of employment, such as fixed-
term work, as an alternative to the SER (SchomBRogpwski and Kruppe, 1998). At the
same time, attempts to regulate atypical work bguirtng equivalent or pro-rata
treatment of fixed-term or part-time workers by garison to permanent and full-time
workers indirectly validate, and thereby protebg tore SER concept (Vosko, 2010;
Rogowski, 2013).

Reflexive labour law theory also offers an accoohftthe limits to, but also
opportunities for, legal regulation as a mechanigngovernance. On the one hand, it




points to limits to deregulatory strategies whielelsto generate higher employment by
lifting the ‘burden’ of regulation. These ‘make asgtions about the permeability of the
legal system, and its openness to economic infeiém¢he form of market pricing and
similar effects, which run counter to reflexive ldheory’. From a reflexive point of
view, the success of a deregulation strategy depemd the effectiveness of self-
regulation, for example through individual contracthrough self-regulation on the part
of social actors, in the industrial relations sygste'reflexive labour law teaches
deregulation that it is dependent on the willingne$ the targeted social systems to
respond to its demands’ (Rogowski, 2013). Relatedgregulatory strategies may be
insufficient on their own to generate job growth lmay be dependent on the triggering
of an alternative regulatory mechanism, such daseatabour market policy or collective
bargaining, to achieve the desired outcomes. Is #ense there is often little to
distinguish deregulation from re-regulation: botbnsist of the ‘regulation of self-
regulation’ (Rogowski, 2013).

Reflexive and systemic approaches to labour lawptdn interdisciplinary
perspective in which analysis of the internal ledigtourse and processes of the law is
combined with external perspectives drawn from gbeiology and economics of law
and empirical research methods which study the atiper of the law in practice
(Rogowski, 2013). A growing body of empirical resgaoperates by constructing data
which are sensitive to the internal dynamics ofalegystems, in terms of modes of
regulation and in particular the link between legajulation and self-regulation through
collective bargaining (Deakin, Lele and Siems, 200hese data ,when combined with
time-series econometric techniques, can throw laghthe interaction of labour law with
complementary regulatory mechanisms, such as thbs®mpany law and corporate
governance, in promoting productivity and innovatiat the firm level (Deakin and
Sarkar, 2008; Acharya, Subramanian and Bhagdi-\2@ji2a, 2012b; Belloc, 2012).

Developmental perspectives: Mechanisms
for addressing informality

In the developing country context, the issue of 3R is somewhat differently framed.

The status of the SER as a point of referencedbour law is contentious in settings
where the large majority of workers do not haveeascto regular employment. Under
these circumstances, the pursuit of the SER camseba as an instance of the failed
transplantation of legal models from developed eaties to those still undergoing

industrialization. An alternative perspective stessthe functionality of the SER as a
response to issues of coordination and risk managemm all labour markets, and

predicts an alignment of legal systems with morentd employment patterns as a result
of the spread of wage labour in emerging economies.

Development theories offer a range of perspectoreshe role of the legal system
and of labour market institutions more generallfjck turn on the nature of different
conceptions of the stages of development (Marst2dlll3). Theories of structural
transformation which were influential in the immei post-war decades saw
development as a linear process characterizedédyntivement from low valued added
agriculture to higher value added forms of productiased on manufacturing. This view
was challenged in the 1950s and 1960s by the depegpdheory, which argued against
viewing low and middle income countries as pringtiversions of industrialized ones.
The developmental path experienced by the econoafiéaurope and North America
would not necessarily be replicated elsewhere tsecaf the specificities of post-
colonial societies and because of the effect ofuheven terms of trade between the
developed and developing worlds. Even with the s manufacturing to developing
countries, there would be problems in absorbing ifie formal economy ‘marginal
workers of low productivity’ as well as those emyd in ‘precarious employment or




disguised unemployment’ (Prebisch, 1959). This mextve implied a need for tailored
forms of state intervention and argued againstsanraption of a linear movement from
the institutions of pre-capitalist economies tost@f mature market-based economies.
From the 1980s the debate shifted again, with aphesis, derived from neoclassical
economic theory, on the self-equilibrating propestiof unregulated markets, and
scepticism towards labour law on the grounds thatas a source of distortions and
rigidities. From this perspective, informality réted from the misguided application to
developing country contexts of legal institutioresigined for developed ones (Botero et
al., 2004).

This view has been challenged by systemic-evolatypnmodels of labour which
argue for the long-run compatibility of market-bdiseconomic development with the
labour market institutions which are characterisficndustrialized economies, including
social insurance and collective bargaining (Deakbi1). Elements of the SER may be
functional in a developing country context, depagdin the extent of wage dependency
among its population, the availability of altervatimeans of subsistence including
access to the land and family structures, and ffeeteness of political institutions. In
developing country contexts undergoing labour lafomm, informality may arise as an
‘internal’ reaction to the emergence of the SER #raresulting need for flexibility in
other employment forms. Mechanisms for addressif@nality may include changes to
tax law and business procedures aimed at minimitiegcomplexities of registration in
the formal economy, but they will also involve aga of complementary mechanisms,
including basic income guarantees (Berg 2011), aiutorms of social assistance (Le
Roux, 2013), and support for solidaristic formsollective bargaining (Fraile, 2009).

3.  Addressing labour market segmentation
through labour law reform

Since the debate about labour market segmentaégarbin the 1970s, the problem of
dualism has been addressed in various labour frnménitiatives. Three broad types of
reform can be identified, which roughly correspdodstages in the evolution of the
regulatory response: (i) changes to the persormgdesof worker-protective laws, aimed
at enlarging the definition of wage-dependent lakend lowering or removing wages
and hours thresholds and minimum qualifying perioflservice which had the effect of
excluding atypical workers from protection; (ii)if¢t in the substance of protection, in
some cases involving a weakening of the rights ofkers in the core, in others the
establishment of a legal right to equivalent or-fa@a treatment for those in the
periphery; and (iii) the conjoining of reforms t@kker protective laws (including some
deregulatory ones) to complementary mechanismsntarvention, including active
labour market policy, fiscal law, social securiyy, and collective bargaining.

Changes to the law on personal scope,
wage/hour thresholds and qualifying periods

The early literature on the SER identified its stle effect as tied up with the operation
of legal rules and concepts defining the personaps of worker-protective laws (the
employee/self-employed divide) and, within the gatg of protected workers, further
limiting the extent of protection by reference toeshold requirements which excluded
workers contracted on an irregular basis, for @afew hours per week, or for a limited
duration, from protection against unfair dismisaall rationed other job and income
security rights. In response to concerns raisedhbge exclusionary rules, courts and
legislatures from the 1980s onwards sought to witdhenscope of protection through
changes to the classification of work contractsisTwas done, in the first place, by




complementing traditional tests of employee stdtased on ‘personal subordination’,
which stressed the presence of a formal employmeation based on hierarchy and
control, with tests based on economic dependendechwfocused instead on the
economic risks to which the worker was exposedthadeby brought within the scope of
protection workers without stable employment bubwitere nevertheless economically
dependent on the employing enterprise. Casual workad those with irregular or
unstable work contracts, or those affected by ‘shseif-employment arrangements,
were particularly affected by this process.

In some jurisdictions, such as France, this step faeilitated by the courts, which
demonstrated willingness to take greater accourgcohomic criteria in defining the
divide between subordinate and autonomous work.stitiet French approach was also
assisted by the enactment of various statutoryupmpons of wage-dependent status for
workers in the ‘grey zone’ between employment aeld-employment (Freedland and
Kountouris, 2011: 280).

In Italy, Spain and the UK, , the legislature totie initiative through the
development of new conceptual categories spanningomplementing the traditional
binary divide between the employed and self-emplo{fereedland and Kountouris,
2011). These were the ‘parasubordinate worker#fairan law (1973), the ‘autonomous
economically dependent workers’ in Spanish law {20@nd the ‘worker’ concept in
English law (1999).

Both strategies had some success in overcomingjtigg in the legal classification
of work contracts, but they also encountered diffies and limits. The strict French
approach to the classification of subordinate wavkjch left little discretion to the
parties to shape the nature of their relationshigs challenged on the grounds that it
amounted to a restriction on cross-border laboowsl under EU law on freedom of
movement. The challenge did not lead to a sigmtit@osening of the approach taken by
French labour law to the issue of classificatiout, ibis illustrative of concerns of some
social actors, including those representing smadliness owners and consultants, that
the law was overly rigid.

The alternative route of developing new concepttetegories allowed ‘quasi-
dependent’ workers to get access to certain lalaeurights (such as the minimum wage
and working time protection) at the expense oftamnganew complexities, as it was now
necessary for the law to define the status of wsrke this third group distinctly from
those of subordinated employees, on the one hand, emtrepreneurs and other
economically independent providers of servicegherother. In some instances, as in the
case of the English law ‘worker’ concept, tensitietween ‘personal’ and ‘economic’
tests of subordination, which had characterizedetfudier case law on the ‘employee’
test, simply reappeared in a modified form (Deakimd Morris, 2012: 174-181).
Concerns over the complexity associated with tledpubordination’ category in Italy
and the loss of certain protections for workershiat group led to a reappraisal of that
model and a shift back to reliance on the normalraat of employment as the basic
legal form of the work relationship (Freedland &ulintouris, 2011: 383-4).

Hours-based thresholds which excluded part-time kersr from employment
protection were mostly removed in EU Member Stateis the late 1980s onwards as a
response to developments in the case law of thepgan Court of Justice, which
characterized these exclusionary rules as a formdifect sex discrimination. This was
based on a recognition that part-time work on logekly hours was largely associated
with female employment, as a result of the unedivésion of household labour between
women and men. In Britain, thresholds excludingtiare workers from unfair
dismissal protection where they were employed dss lthan eight or, in some cases, 16
hours per week, were abolished by statute followirdicial rulings, applying EU law.
These judicial decisions called into question thgioal rationale for these exclusions,




which was that they reflected the limited committnerxade by part-time workers to the
enterprise, and also rejected attempts to justiéyr by reference to their supposed job-
creation effects, which empirical research had hewble to verify.

The removal of hours thresholds also had its limisa strategy for dealing with
segmentation. This is because, while thresholdsatipng within employment law were
mostly removed, thresholds operating in social sgclaw and fiscal law, or their
equivalents in terms of wage thresholds (requigngployees to earn a minimum weekly
salary to qualify for inclusion in social insuransehemes), continued to operate, and
operated as an implicit subsidy to employers indase of low-hours part-time work.
This was the experience with UK rules on the opanadf thresholds for social security
contributions from the 1980s (Dickens, 1992) — #fiect of which was only slightly
mitigated by changes to national insurance cortiobhuthresholds in the late 1990s —
and with German ‘mini-jobs’ in the 2000s (Bosch afidinkopf, 2008). In both cases,
the operation of implicit subsidies operating thglouhe social security and tax system
encouraged employers to offer jobs with a low wagé hour threshold, sometimes just
a few hours a week. Although this offered a roui® iemployment for some groups,
principally married women for whom such work wafeasible option as it enabled them
to combine waged work with childcare responsilgiti the operation of the wage
thresholds gave rise to new forms of segmentatietwden full-time and part-time
workers, and between male and female workers. th bountries the phenomenon of
low-hours part-time work has come to be associat#ti concerns over low pay,
casualization and exploitation of a vulnerable graith limited bargaining power.

Service-related thresholds for unfair dismissaltextion, a further source of
segmentation identified in early literature on tBER, have also been modified over
time, although most systems retain some probativiogh for job security rights, and the
trend is not all one way. The UK has recently reidticed a two-year qualifying period
for statutory unfair dismissal protection. A oneaygeriod was in force from 1999,
which itself had replaced a two-year service gigatifon in effect since the mid-1980s.

Thus, the effects of shifting the boundary betwsabordinate and independent
work to include economically dependent work relasiowhile removing or lowering
thresholds based on wages, hours and length dEeehave not been entirely successful
in addressing the issue of segmentation. The sedefttnction of the SER remains, in
part because of its continuing relevance in s@galrity and fiscal law, and attempts to
create distinct categories for quasi-dependent viake resulted in new varieties of
segmentation rather than a single employment statwsl workers.

Aligning the substance of protection
for core and atypical workers

A second set of reforms aims not at extending topes of the SER, but at aligning the
substantive legal protections accorded to standamd’ to ‘atypical’ work. This route
involves an acceptance of the legitimacy of atylpiemployment forms, without
fundamentally questioning their ‘non-standard’ mejusince the SER is used as a
benchmark for an evaluation of the position of &tgpworkers. The aims of such
reforms include the equalizing costs between standed atypical forms, thereby
reducing the implicit subsidy associated with atgpi work, and mitigating the
association of atypical work with low pay and cdzaéion. In some cases, similar ends
have been sought by a strategy of loosening thegirons granted to core workers, or at
least, as in the British case, tolerating a lovstxg standard of protection, which can be
thought of as a form of ‘levelling down’ to the stiard of protection of those in the
periphery.




The strategy of enhancing the regulation of atypiak through a discrimination-
based approach is associated with the three Edtdies adopted in relation to part-time
work (1997), fixed-term employment (1999) and tenapp agency work (2010). These
measures drew on certain country experiences. kriane introduced a requirement of
non-discrimination for workers in atypical work agbnships, by comparison with those
in full-time, regular and indeterminate employmedtiring the 1980s. Several other
European countries followed suit before the adoptid EU-level measures. A major
impact was experienced in systems which did notipusly have regulation on fixed-
term employment, such as the UK. The transpositiothe Fixed-Term Employment
Directive in 2001 was accompanied by the introductdf constraints on the power of
employers to offer repeated fixed-term contracts @anestriction on the use of individual
waivers of unfair dismissal rights. Waivers of tiglthad previously been valid for fixed
terms with a minimum duration of two years.

The British case is distinctive because the implaateon of the Fixed-Term
Employment Directive resulted in a situation whitrere was little difference in the legal
protections granted to fixed-term employees andehwith indeterminate employment
contracts. However, this was in part the resultheflow level of protection from unfair
dismissal of core employees; in particular theee fawer constraints in English law on
the employer’s power to dismiss for redundancy tinacomparable mainland European
systems.

A tendency towards stricter regulation of fixedatelemployment contracts is
observable across EU countries during the 2000gd®ski, 2013). In part this reflects
the impact of the 2001 Directive, but it also irat&s a reappraisal of the strategy of
allowing fixed-term contract types to proliferate exceptions to the SER , which was
particularly marked in Portugal and Spain in th&d<® In both these countries, unfair
dismissal regimes for core workers which were hightotective by the standards of
other European countries were inherited from theogeof authoritarian rule which
ended in the mid-1970s. These dismissal regime® Wedft largely in place in the
transition to democracy and the associated redognitf freedom of association rights,
but in reforms of the 1980s employers were gratitedight to use fixed-term contracts
in a wide range of cases. By the mid-1980s ovgref@ent of new hires in Portugal took
the form of fixed-term hirings, and a dual labouariket was emerging there and in
Spain, with younger employees in particular havingted access to permanent work.
Reforms in Portugal in 1989, and repeated chamg&gain (1994, 1997, 2001, 2002 and
2006) tried to address the problem by limiting thege of justifications for fixed-term
hirings, but there is little evidence of these refs reversing the tendency towards
segmentation (Walfl and Mora-Sanguinetti, 2011).

The German tradition is one of strict regulationfigbd-term employment, with
courts from the 1960s developing the view that atre@t would be regarded as
permanent or indeterminate if the employer did prolvide a good reason for using the
fixed-term option. The Employment Promotion Act ©985 clarified the range of
justifications for fixed-term contracts but itsditalizing effect was confined to a narrow
set of cases involving particular sectors, suchhigher education (Schémann et al.,
1998). Empirical research carried out in the 18805 found that any job creation effect
of the reforms was negligible (Blichtemann and H®$Jjah989), and a later study
suggested that the large majority of German emptoyalued long-term employment
relationships (Fuchs and Schettkat, 2000).

The effectiveness of alignment strategies appdhes), to vary according to the
context being considered. In Spain and Portuga, ghth-dependent effects of the
growth of a dual labour market during the 1980s d9®0s are still being felt,
notwithstanding recent efforts to reverse the Abeypproach to fixed-term contracting
which dates from that period. In Britain, segmédntabetween permanent workers and
those on fixed-term contracts is less marked thsemdere largely because protections
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for core workers are weaker than in comparable [i@an systems. In Germany, the
legacy of strict judicial control over fixed-ternomtracts continues to shape employer
attitudes, and this contract type is of relativéilyited significance as a source of
flexibility for firms.

Coupling labour law reform with complementary
mechanisms for alleviating segmentation

If changes to the scope and substance of employpmetdction law appear to have had
limited success in alleviating the effects of labmarket segmentation when adopted in
isolation from other mechanisms, there is evidehe¢ more successful results may be
obtained from integrated reform packages which doenk degree of deregulation or re-
regulation in employment law with complementary ulagpry interventions aimed at
stabilizing employment in the secondary sector.sEheomplementary mechanisms may
include basic income guarantees, active labour etgndlicies, vocational education and
training provision, workplace social dialogue, dalistic collective bargaining, and
work-life balance laws.

In the European context, integrated strategiesafidressing segmentation and
related inequalities in labour markets have beeso@ated with transitional labour
market policies (TLM) since the early 1990s (Schnii@94; Schmid and Rogowski,
1998). The premise of the TLM approach is that Ewad policy should be actively
developed with a view to promoting transitions bstw employment forms
(unemployment or non-employment; flexible formswadrk; and regular, indeterminate
employment), and at particular points in the camere. TLM is compatible with a
reflexive approach to labour regulation (RogowsRD13) and with the idea of
‘coordinated flexibility’ (Schmid, 2008). From thjgoint of view, some deregulation of
employment protection laws may be justified to m@employers’ costs, but only if
accompanied by measures to support transition$, asiavage subsidies or support for
retraining, and by procedural protections. In théiTapproach, ‘the labour and social-
welfare legislation governing employment relatiapshneed to be deregulated and re-
regulated in such a way that the economic and lsadisantages of stability are not lost’
(Rogowski, 2013).

Empirical work in on TLM policies identifies a widange of experimentation with
various mixes of regulatory mechanisms. Many oE¢hare associated with the Nordic
countries and the Netherlands, where TLM policiesl dhe related concept of
‘flexicurity’ have the most salience (Auer and Gazi2002). The Dutch experience
during the 1980s was one of growing numbers emplaygoart-time work, and a rise in
fixed-term employment and agency work which wagsponse to the requirement for
employers to obtain administrative approval forumdncies in the case of standard,
permanent jobs. In the 1990s there was a switpolioy designed to offset the effects of
segmentation. On the one hand, the requirement dohiréstrative approval for
redundancies was removed. Hours and wage threshéflelsting part-time work were
abolished and the government encouraged the sparahers to engage in collective
bargaining over the promotion of part-time work dlekitime. A legal right to flexible
working was introduced which allowed employees dfust their contractual working
time either up or down, unless the employer colldws that this would significantly
affect its interests. The Dutch law is more extemghan the right to request part-time
work which operates in the UK, for example, whiakes not amount to a right but is
subject only to an overriding enterprise interast] cannot be used to request a return to
full-time employment after a period of part-timenko

In Denmark, paid leave laws have been used sireenid-1990s to encourage a
more equal division of household labour and faatiittransitions between employment
and family work and from unemployment into wagedkvé number of schemes were
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put in place to provide for the right to paid chiéde leave, sabbatical leave and
educational leave, with the latter two subject &patiation between employer and
worker. The paid leave schemes operate accordimgpionciple of job rotation, under

which the job is offered to an unemployed persantli@ duration of the leave period

(Pfau-Effinger, 1998).

In France and the Netherlands, work sharing arraegés have taken the form of
job pools which operate as a form of mutual insoeafor workers. Often constituted in
the form of mutual forms of corporate enterprisese arrangements operate to allocate
workers across a network of clients or users iivargregion or sector. Sometimes the
pools are organized by temporary work agencieshwhiovide training and professional
development in addition to allocating workers teigsments (Rogowski, 2013).

Training and vocational educational arrangements several countries are
increasingly being tailored to support the trapsitprocess. In Germany, continuous
training and skills upgrading is supported by ta®dits and by the social insurance
system. The social partners are granted a regylatter in Germany and the Netherlands
in the administration of training and labour margeticy while also negotiating on the
regulation of atypical work (Visser and HemerijlR9r).

In these cases, partial deregulation in employnpeotection law is coupled with
active labour market policy and training measurdsclv allow interventions to be
targeted to particular groups facing exclusion alstrimination in the process of
transition. The involvement of the social partnénsough the collective bargaining
process is helpful in that it assists in the moifective resolution of distributional
conflicts over the allocation of risks, and allofes local conditions to be taken into
account in the operation of protective norms, rendgehem more flexible.

The European experience of addressing segmentatioough TLM-based
approaches cannot be straightforwardly transposedthe experience of labour
informality in developing countries, but the ideaf @olicy integration and
complementarity in regulatory mechanisms is releuathat setting. The reversal of the
trend towards labour informality in several Latimérican countries during the 2000s
illustrates the role of complementarity. In theeca$ Brazil, several factors were at play
(Berg, 2012). On the one hand, there were deragylateasures which sought to reduce
the costs of business registration for small fimmsl microenterprises, and to cut the
costs of participation in the social insurance aystfor low paid workers and their
employers. Steps were also taken to encouragecipation in the tax and social
insurance system of previously marginalized grospsh as domestic workers. On the
other hand, the transition to more formal work &asisted by basic income mechanisms
which provided a low but stable form of income toumd a third of the population, and
by the use of minimum wage laws and the extensibnsaxtor-level collective
agreements to stabilize wages. The labour inspeaigstem was more effectively
resourced. While a favourable macroeconomic cormedta reduction in labour supply —
in part as a result of changes to the educatiotesyand a related reduction in rates of
child labour — also played a part in the growtifasmal employment, it is unlikely that
the shift to greater formality would have occurd such a scale had it not been for
coordinated policy actions across a range of areas.

Distinctive forms of mutualization and social diglee are also having a role in
addressing segmentation and related informalitysauth Africa. South Africa has
recently experienced a high and rising informakt@eand also high unemployment, to
which the extension of formal collective bargainiagd employment law based on the
SER is not seen as providing a viable solution Reux, 2013). Forms of self-
organization among informal workers, such as arisend traders, nevertheless provide
some basis for the mutualization of risk and fgresentation of workers’ interests in
dealings with employers and public bodies (Thenaeh disser, 2009; Bamu and Theron,
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2012). Studies point to the potential feasibilitythe South African context, of a strategy
of re-regulation, involving the lifting of some ndgtory costs from individual
employers, on the one hand, and legal support &okev cooperatives, workplace social
dialogue and union-based forms of insurance andiatimation beyond the firm, on the
other, to promote stable employment (Le Roux, 2013)

4.  Normative perspectives on the SER:
Paradigms and models for labour law reform

There has recently been an active debate overypoéisponses to labour market
segmentation and the future of the SER as a modéhliour law. The Supiot Report for
the European Commission, published in 1999, argfmd a reappraisal of the
employment model and for labour law to play a mamtve role in underpinning training
and investment in human capital through the mesharof ‘social drawing rights’, an
idea based on some of the experiments in incomeagtees, leave arrangements and
mutualization of risk that were developing in maimd Europe at that time. In its
emphasis on the need to build labour market capacithe Supiot Report helped to
promote interest in the ‘capability approach’ (C#9 a normative basis for labour law
reform. Later work further developifighe CA has analysed the role of particular labour
law mechanisms — including minimum wage laws, disicration laws and work-life
balance laws — in addressing labour market inetigslia line of work with implications
for the segmentation debate (Deakin and Wilking#90, 2005; Browne, Deakin and
Wilkinson, 2004).

The European Commission Green Paper on the fofuedbour law in 2006 argued
for a somewhat different flexicurity-based approaih labour law reform which
purportedly drew on the TLM theory (Commission, @00rhe Green Paper highlighted
the high degree of labour market mobility achieirethe Nordic systems and attributed
this to the flexibility of employment protectionwa in those countries. This perspective
arguably neglects the role played by sector-legéctive bargaining and high levels of
expenditure on active labour market policy inteti@rs in mutualizing labour market
risks in the Nordic context (McLaughlin, 2009). Th&M theory, in its emphasis on
coordinated flexibility and the need to maintaialslity of employment as a goal, has a
somewhat different approach to the deregulatoryndgeunderlying the Green Paper.
The TLM and CA approaches converge on the needrdgulatory mechanisms to
address the underlying causes of inequality indalnoarkets and for the state to play an
active role in policy formation and implementationorder to mitigate market failures
and collective action problems (Deakin and RogowaBi.3).

A number of specific legal proposals have been maille a view to reducing
contractual segmentation. In France and lItaly, pineject for a ‘single contract’
envisages a unique status for wage-dependent veorkemoving the formal divide
between permanent and fixed-term work, while ddegmg some of the protections
which currently apply to the indeterminate cont@fcemployment (Cahuc and Kramarz,
2004; Boeri and Garibaldi, 2008). These approaanesonsistent with the preservation
of the SER in a somewhat ‘flexibilized’ form. A neoradical step would involve a shift
away from the contract of employment as the basidical form of the employment
relationship, in favour of a polycentric set ofdéfprms based on the generic idea of the
personal work relation (Freedland and Kountour@d,12 Stone and Arthurs, 2013).

In developing country contexts, the need for refaiemployment protection law
and a move away from firm-specific regulation thgbuhe SER in favour of community
and sector-based forms of mutualization has begmliphted (Le Roux, 2013). Analyses
have also stressed the role that solidaristic foofnsollective bargaining can play in
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5.

alleviating the effects of informality in emergingarkets (Berg, 2012; Hayter and
Ebisui, 2013).

So far, neither the single contract approach nemtigument for moving beyond the
SER as the focus for employment regulation hastmach success in changing the terms
of the global debate over labour market flexibiliys part of the response to the global
financial crisis, industrialized countries, partamly in Europe, have once again resorted
to policies of dualism as a means of inducing gnefiexibility. Thus, rules exempting
part-time work and fixed-term employment from cartaaspects of employment
protection legislation have been proposed andoinesdegree, adopted as part of the
structural adjustment packages agreed by the TraichEU Member States requiring
financial assistance during the Eurozone crisisadreand Koukiadaki, 2013). As these
reform packages also involve cuts to minimum waged restrictions on sector-level
collective bargaining, they run counter to the eigee of integrated policy design
which characterized successful responses to lalmawket segmentation in the Nordic
systems and other EU Member States during thedeaside.

Assessment and conclusion

This paper has reviewed theoretical, empirical mownative literature on labour market
segmentation and the related phenomenon of infagmalith a view to understanding
possible legal causes of segmentation, and theofdébour law reform in alleviating its
effects. Theoretical perspectives drawn from thaadsciences stress the multi-causal
nature of segmentation. Segmentation has been dhapéhe interaction of employer
strategies, union responses, and social normsrgihtpe household division of labour. In
welfare economic terms, contractual arrangementshwlead to segmentation are often
privately efficient but socially sub-optimal. Thele of the law is, to a certain extent, one
of reflecting these wider economic and social ferddowever, path-dependencies and
institutional rigidities within the law may ampliffand perpetuate the effects of
segmentation. The emergence of the SER as theigardéegal form of the employment
relationship and the benchmark for the normativalweation of labour law institutions
has generated a dynamic of selection and discriioiman the classification of work
relationships which is, in part, internal to thgdesystem, and can be addressed through
legal reforms.

Disentangling the different causes of segmentatiotidentifying a role for the law
as an instrument of dualism which is distinct frtéme operation of market forces and
social norms, is not a straightforward process. iEiogd studies nevertheless point to
significant differences in the form taken by segtagan across countries, which are
reflected in aspects of the legal institutionalnfeavork. In some European countries,
such as Portugal and Spain , segmentation is assdcwith the divide between
permanent work and fixed-term work, in part becaoehe coupling of a highly
protective unfair dismissal regime for core workeith a high degree of flexibility over
fixed-term contracting. This has resulted in theébeduding of inequalities related to age
and seniority of employment. In Germany, the Nd#mels and the UK, the,
segmentation is associated with part-time worksitkhl a male-female divide in terms of
labour market participation and experiences. In therdic systems, contractual
segmentation is less evident, partly because xibilégy in the operation of employment
protection laws for core workers, and also becaokecomplementary regulatory
mechanisms for alleviating the effects of segméoratincluding active labour market
policy, solidaristic forms of collective bargainingvork-life balance laws, and
institutionalized forms of work and income sharing.

Reflexive labour law theory provides a set of medel understanding the complex
interrelation between labour law and changes ingheial and economic context of
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employment, as well as a conceptual foundationafaalysing the different techniques
available to policy-makers considering labour laforms. The reflexive point of view
stresses the limits to strategies of deregulatibichvare not tailored to specific national
and sectoral contexts. Simply alleviating employersgulatory costs through
deregulation may have little direct impact on segtagon, and may be counter-
productive for core workers, leading to a loss @fdoictivity and innovation at the firm
level. The more successful reform initiatives drese which view labour market reform
as a process of re-regulation, in which any loosgif employment protection laws is
accompanied by complementary measures for mutoglithbour market risks and
targeting employment transitions through subsidies fiscal support. Thus, the solution
often lies not in employment protection law reforam, at least not entirely, but in a
number of complementary regulatory mechanisms,utiiol active labour market
policy, multi-employer collective bargaining, wolike balance laws and work-sharing
arrangements, which together form an integrateityoksponse to segmentation and
informality.
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