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Foreword

Conflict is inevitable in workplace relations. Bdtahing institutions and practices that are
able to manage workplace conflict effectively igrdfore an integral dimension of any
workplace relations system. However, the naturevofkplace relations and workplace
conflict is changing. For example, as trade uni@msity has declined, work-related
disputes have become increasingly individualisemhdering institutions built on the

expectation of collective disputes struggling undbe resulting workload. Broader

legislative and economic developments have alsectffl the nature of disputes, with
many countries reporting a sharp increase in thenbewu of rights disputes (and

termination-related rights disputes in particulparpportionate to the number of interest
disputes. Such changes can pose significant clggiéeto those charged with managing
workplace disputes, and may demand a range ofypatijustments at an institutional or
legislative level.

This paper is one in a series of national studimes &xamine how certain high-
performing dispute resolution institutions havepmwed to the changing nature of
workplace disputes with a view to informing fututtlevelopments in dispute resolution
policy. Undertaken on behalf of the ILO by leadiragional experts, each paper in the
series looks at the evolution of a national dispesolution institution. Highlighting the
key challenges the institution has faced and thgswawhich it has responded, the papers
offer a nuanced understanding of the achievememtks cantinued weaknesses of the
system in question.

In this paper, Professor Paul Teague (Queens UiiyeBelfast) examines the
dispute resolution and prevention activities deteeby the Labour Relations Commission
in Ireland. Through an in-depth analysis of the @ossion’s conciliation, advisory, rights
and mediation services, Professor Teague detaisti® Commission has been compelled
to rethink even some of its most fundamental omjagiprinciples in order to respond to
wider social, legal and economic developments. Heweit is to the Commission’s
willingness to revisit policies, experiment with wigechniques and subject itself to
continued scrutiny, along with its high standaric@mpetency and deep knowledge of
the industrial relations landscape, that Teagu#ates its success and on-going relevance
in the face of widespread reform of Ireland’s ergpient dispute resolution system.

As well as outlining the overridingiodus operanddf the Commission, Teague also
identifies a number of particularly successfuliatives that are likely to be of interest to
stakeholders involved in dispute resolution arothedworld. He concludes by underlining
the proactive stance required of the Commissioprtanote the promulgation of public
norms and standards with regard to workplace anfli

The working papers of the Governance and Triparfapartment are intended to
encourage an exchange of ideas and are not fimalnaents. The views expressed are the
responsibility of the author and do not necessaepresent those of the ILO. | am grateful
to Professor Teague for undertaking the study amaheend it to all readers interested in
labour dispute resolution.

Moussa Oumarou
Director,
Governance and Tripartism
Department
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Introduction

Workplace conflict, how it manifests itself and hatvis managed is a core part of
employment and industrial relations. A strong viewthe literature is that organizations
are likely to pay a high cost if problems are raved effectively (Ury et al 1989). At the
extreme, days can be lost due to some form of indusaction, but more plausibly
sickness and absenteeism rates may increase, amagement-employee relations may
become strained if not embittered. Disharmony a& workplace may even impede
organizations from creating adaptable structuresit@eed in today’s challenging business
environment. An equally prevalent argument in ikerdture is that organizations should
develop effective conflict management arrangeméinés are able to resolve disputes
quickly and as close as possible to where these #6ostantino and Sickles Merchant
1996). The consensus is that those organizatiotiseffiective dispute resolution systems
are more likely to have employees who feel theyehdignity and justice at work and are
more committed to the mission of the organization.

Few would dissent from these arguments. Yet theblpno is that not all
organizations are effective at resolving workpldputes and problems. As a result, it is
important that conflict management is managed. Gowents are loath to stand idly by
and let industrial conflict or even any form of ltesmony at work run its course. Such a
stance would be high-risk because strife betweeplamrs and employees in one firm
could have a contagious effect, triggering confiicother firms. Even if spillovers of this
kind did not happen, an atmosphere of contestanwhlack of trust may come to pervade
relations between employers and unions across@roey/. Thus, to ensure that industrial
conflict is addressed quickly and effectively, gowaents in most Anglo-Saxon countries
at least have established public dispute resolutigencies. Across countries, these
agencies vary in number and in what they do, buallysthey include a body dedicated to
delivering a range of services aimed at resolvimgl greventing disputes. The
organizational characteristics of these disputelugien agencies vary as they are rooted in
the industrial relations system to which they bglddormally, however, these bodies offer
forms of conciliation, mediation and arbitration tineir endeavours to maintain a low
conflict employment and industrial relations enaiment. Thus, public dispute resolution
bodies play an important role in creating stablg arderly relations at work.

The efficacy of the public dispute resolution syst@ Ireland has been the subject
of intense scrutiny in recent years. Concerns albfmeitragmented, complex and costly
nature of the current framework have been met Ipyoposal for a major reform of the
national workplace relations system. Central toptaposed reform is the establishment of
a new dispute resolution institution, the Workpl&elations Commission (WRC). The
WRC will incorporate the functions of four existindispute resolution institutions,
including the Labour Relations Commission (LRC)y®in 2012: 6).

In light of the imminent changes to Ireland’s dispuesolution services, the
opportunity is taken to reflect on the organizagioocharacteristics of the LRC that have
enabled it to evolve, over just twenty years ofrapen, into the main public dispute
resolution agency in Ireland. Consideration is aaen to the challenges the LRC has
faced, and what the WRC will need to improve oprmployment relations.

This paper examines the range of dispute resoluéind prevention activities
currently delivered by the LRC. The argument depetb is that the LRC is a high
performing organization, successfully able to stagouch with changing employment and
industrial relations times to deliver a portfolibservices that positively contributes to the
effective resolution of workplace problems.

The paper is organized as follows. The first sectiets the context for the study by
outlining the main contours of the Irish employmantl industrial relations system. After




an initial overview of the organization, the secosdction provides an in-depth
examination of the LRC’s three main divisions — thenciliation Service Division, the
Advisory Services Division and the Rights CommissioService — that are responsible
for delivering the bulk of its services and prograes, as well as an examination of the
new Workplace Mediation Service. The third sectaxamines the relationship between
the LRC and the 20-year national social partnerstgome that existed in the country until
2009. The fourth section assesses the challenged fay the LRC and considers what has
to be done to maintain the relevance and effectiserof the services the LRC currently
provides. The fifth section then sets out the aasiohs, which bring together the
arguments of the paper.

The employment and industrial
relations system in Ireland

Historically, the key organizing principle of theésh system of industrial relations has
been voluntarism (Gunnigle et al, 2002). A voluptaystem of industrial relations is
premised on freedom of contract and freedom of c&ason, and in terms of the
British/Irish tradition, is based on free colleeibargaining on the one hand and relative
legal abstention in industrial relations on theeothAt the same time, the voluntary
tradition never meant a total rejection of publhervention or labour law, but merely a
preference for joint trade union and employer ratioh of employment relations. The
three principal features of voluntarism identifieg Marchington et al (2006: p.45) were:
(1) non-legally binding collective agreements; (2yluntary union recognition by
employers; (3) a light, voluntary framework of starovided supplementary dispute
resolution facilities, with no governmental powérsorder suspension of industrial action
or impose cooling off periods.

This view of Irish industrial relations being votanist in character is captured in a
2003 Government report. “The basic approach tostrdl relations in Ireland is one of
voluntarism, whereby the law will not seek to impa@ssolution on the parties to a dispute,
but will, where appropriate, assist them in armvist a solution.” The report goes on to
state that “there has been a consensus that tims t@nd conditions of employment of
workers shall, in general, be determined by théectiVe bargaining process between an
employer or employers’ association and one or ni@ée unions or staff associations.
This process can cover the entire range of issuesn@ from the employment
relationship.”

In creating a voluntarist system of industrial telas, Irish governments, in
conjunction with trade unions and employers, wenmgly following a pathway travelled
by other Anglo-Saxon countries (Howells 2005). Ehgnificance of the voluntarist system
was that it assigned trade unions a special pudiitus and ensured that collective
bargaining played an important role not only inaeBshing the rights and rules through
which people were incorporated into the labour rmegrkout also in shaping the
expectations and obligations that employees, empsognd societies had for work and
employment relationships (Edwards 1992). In a sersantarism gave rise to a particular
form of economic citizenship which worked from a#gi) collective contract towards the
status of individuals: on the basis of a collecthagain between employers and workers,
which balanced conflicting interests at the aggredavel, rights and obligations were
ascribed to individual workers and enterprises inag which tended to exclude serious
conflict or ensured that it was addressed througfeead collective procedures (Teague
1999). It was this collective model of economidzeihship that energised the forward
march of labour and allowed trade unions to athaguarantor of collective rights.

The Irish voluntarist system came into full bloomtle aftermath of the 2nd World
War when there had been heavy restrictions on aole bargaining. In 1946, the




Industrial Relations Act was enacted with the afmassisting employers and trade unions
resolve disputes concerning the fixing of terms ammhditions of employment by
legitimizing the widespread use of free collectivargaining. A key feature of the
legislation, which Roche (1997:34) described awéatershed in Irish industrial relations”,
was the creation of an institutional framework Yotuntarist industrial relations. Probably
the main institutional innovation of the Act wastkstablishment of a Labour Court,
which included a State-backed conciliation servidee purpose of the Labour Court was
to assist trade unions and employers reach industelations agreements when
negotiations had reached an impasse. In partidi@rAct created a two-stage process for
the Court to resolve referred disputes. First,Gbart would appoint a Conciliation Officer
(a Civil Servant from the then Department of Indysind Commerce working within the
ambit of the Court) to work with the parties toak® the dispute. If disputes could not be
resolved at this conciliation stage, the Court widbkn start an investigation which would
lead to a recommendation about how to reach areagnet.

The 1946 Industrial Relations Act provided supgortcollective bargaining in two
further ways (Wallace et al 2004). First, it stgeld that employment agreements could be
registered with the Court. Employment agreementschvcould be concluded by parties
who were “substantially representative” of empleyand workers in a sector, established
minimum rates of pay and working conditions. Whesgistered with the Court,
employment agreements became legally binding oenailoyers in the sector. In addition
to sector-level employment agreements, the Coudidcalso register company-level
employment agreements which had the effect of hip@gimployers and trade unions to
specific substantive and procedural arrangemerngsor#l, the Act established Joint
Labour Committees (JLCs) to fix minimum terms ammhditions of employment in
particular sectors. Any agreement concluded by @ dauld be endorsed by the Labour
Court in the form of a legally binding Employmenedrilation Order. This machinery
effectively regulated pay and working conditions particular sectors that were
traditionally less organized and has been usedich sreas as hotels, catering, contract
cleaning, law clerks, agricultural workers and $keurity industry.

Thus, the 1946 Industrial Relations Act gave lieebtw the widespread use of free
collective bargaining that would allow trade uniarsl employers to conclude their own
agreements with minimal State interference. TheouabCourt was set up to be the
institutional anchor of this voluntarist industri@lations system. Over the following two
decades, the Court became ensconced in the Idsistiial relations system. Occasionally,
there were concerns about the need for the Coyntdicess cases more expeditiously and
guestions were raised about the appropriatenegteoifCourt dealing with individual
employment rights cases via conciliation. But th@s®unted to little more than a desire to
fine-tune a relatively young organization. For thest part, the Court worked diligently to
uphold voluntarist industrial relations in the coynThus, Ireland followed other Anglo-
Saxon countries in creating a ‘web of rules’, te @unlop’s (1958) words, to guide the
operation of voluntarism. Supplementary institusiosuch as the Rights Commissioners
and the Employment Appeals Tribunal, were alsotereto oversee the enactment of this
‘web of rules’.

Yet the principle of voluntarist industrial relati® came under significant and
sustained pressure in the 1970s and 1980s (Hardl'®&8). The incidence of industrial
action, both official and unofficial, reached umgdented levels, which appeared to
guestion whether employers and trade unions lefth&r own devices could actually
peacefully conclude collective agreements. Evenlthigour Court found it difficult to
bring about industrial relations order as a retdgisnigh number of its recommendations to
solve disputes were rejected by the parties. Aljhothe State wanted to continue
supporting “free collective bargaining”, it facedcieasing demands, not least from
employers’ organizations, to address industriabtiehs disorder. Thus, just when
voluntarism reached its apex, it displayed an iitgltio create industrial relations order.
Voluntarist industrial relations had given rise strong adversarial attitudes between




employers and employees, leading to widespreakesirgo-slows, work—to-rule, bans on
overtime or other high profile actions.

The late seventies and early eighties were the ight of trade unions acting as a
countervailing force to employers within a systefnfree collective bargaining. Since then
there have been four important changes to thetatei@and conduct of Irish industrial
relations which have led to the weakening of vausin as the organizing principle of
Irish industrial relations. The first of these deypments was the establishment of a
national system of social partnership that reigimedhe country for more than twenty
years. The culmination of persistent efforts to maway from industrial relations disorder
towards more stable, cooperative relations betwaraployers and unions (Wall 2004),
national social partnership involved governmentpkyers and trade unions concluding
tripartite national agreements every 2-3 years.

Between 1987 and 2009, national social partnergi@ggdormed a number of
important economic and political functions. Fiisgoverned the wage bargaining process
through the conclusion of centralised pay agreentest normally lasted either two or
three years. For most of the period, these ces¢@lpay deals led to pay moderation that
contributed massively to the overall competitivenekthe extremely open Irish economy
(Teague and Donaghey 2009). Second, national suaradership brought a large measure
of stability to Irish employment relations, reveigi the previous trend of highly
confrontational employer-trade union relationshiftswould be foolhardy to claim that
social partnership eliminated the strong ‘them asidnentality that had prevailed between
employers and unions (D’Art and Turner 2002). Néwaess, it did have the effect of
pushing adversarialism to the margins of the empboyt and industrial relations system.
The prize provided to employers and trade uniongfesiding over employment relations
stability was significant influence over public @yt during the partnership years
government was most reluctant to introduce any oreathat was opposed by either
employers or unions (Roche 2007).

Importantly, national social partnership was a Hgagentralised arrangement.
Apart from the odd initiative here and there, suh efforts to promote enterprise
partnerships in the mid-to-late nineties, there iiitis attempt to influence in any serious
way employment and industrial relations inside firnin this respect, Irish social
partnership stood apart from traditional corpotairgdustrial relations structures as
practised in continental Europe. A defining featofeghese structures was how national
and company-level arrangements (works councilsexample) interlocked to influence, if
not guide, interactions between trade unions anglarars at all levels of the industrial
relations system (Streeck 1991). Thus in Germaay,ekkample, the system of work
councils interacted with the national training syst sectoral-level collective bargaining
structures as well as a stakeholder financial syste create a highly coordinated
economic system. In Ireland, social partnershiprarebed the industrial relations system
without impeding, to any significant degree, théaties of industrial relations actors —
trade unions, employers and so on — at the enteefgvvel (Teague and Hahn 2010). In the
late 1990s and early 2000s, attempts were madetogbe workplace partnerships in both
the public and private sectors, but few meaningfthngements were set up. For the most
part, the shared understandings and compromisgeddpetween employers and trade
unions within national social partnership were neplicated at the workplace. Social
partnership brought some centralization but lite®rdination to Irish employment and
industrial relations. The social partnership systame to an end in 2009 as it was unable
to maintain its coherence under the weight of thepdeconomic crisis that has pushed the
country into a tailspin. In truth, the social parship had been in difficulty for some time
and neither the government nor employers considéediable institutional arrangement
to navigate the country through a full blown ecoiwaisis.

A second important development contributing to Weskening of voluntarism as
the organizing principle of Irish industrial relatis has been the introduction of a large




body of legislation on individual employment rigl{fseague 2005). Table 1 sets out the
main pieces of legislation that have been adoptes s1990. It shows that there has been
extensive legal activity on the governance of thapleyment relationship, mostly on
individual employment rights, most of it inspiregt BU Directives and Court of Justice
rulings. As a result of this flurry of legislatiaction, the employment relationship is now
more heavily regulated than ever before.

Table 1
Labour laws adopted since 1990

= Industrial Relations Act, 1990 — updates and amends previous industrial relations legislation.

= Payment of Wages Act, 1991 — covers methods of payment, allowable deductions and employee information in
relation to wages by means of a payslip.

= Unfair Dismissals Act, 1993 — updates and amends previous legislation dating from 1977.

= Maternity Protection Act, 1994 — replaced previous legislation and covers matters such as maternity leave, the
right to return to work after such leave and health/safety during and immediately after the pregnancy.

= Terms of Employment (Information) Act, 1994 - updated previous legislation relating to the provision by
employers to employees of information on such matters as job description, rate of pay and hours of work.

= Adoptive Leave Act, 1995 — provides for leave from employment principally by the adoptive mother and for her
right to return to work following such leave.

= Protection of Young Persons (Employment) Act, 1996 — replaced previous legislation dating from 1977 and
regulates the employment and working conditions of children and young persons.

= Organisation of Working Time Act, 1997 — regulates a variety of employment conditions including maximum
working hours, night work, annual and public holiday leave.

= Parental Leave Act, 1998 — provides for a period of unpaid leave for parents to care for their children and for a
limited right to paid leave in circumstances of serious family illness.

= Employment Equality Act, 1998 — prohibits discrimination in a range of employment-related areas. The prohibited
grounds of discrimination are gender, marital status, family status, age, race, religious belief, disability, sexual
orientation and membership of the Traveller community. The Act also prohibits sexual and other harassment.

= National Minimum Wage Act, 2000 — introduces an enforceable national minimum wage.

= Carer's Leave Act, 2001 - this provides for an entitlement for employees to avail of temporary unpaid carer's
leave to enable them to care personally for persons who require full-time care and attention.

= Protection of Employees (Part-Time Work) Act, 2001 — this replaces the Worker Protection (Regular Part-Time
Employees) Act, 1991. It provides for the removal of discrimination against part-time workers where such exists.
It aims to improve the quality of part-time work, to facilitate the development of part-time work on a voluntary
basis and to contribute to the flexible organization of working time in a manner that takes account of the needs of
employers and workers. It guarantees that part-time workers may not be treated less favourably than full-time
workers.

= Organisation of Working Time (Records)(Prescribed Form and Exemptions) Regulations, 2001 - this obliges
employers to keep a record of the number of hours worked by employees on a daily and weekly basis, to keep
records of leave granted to employees in each week as annual leave or as public holidays and details of the
payments in respect of this leave. Employers must also keep weekly records of starting and finishing times of
employees.

= Industrial Relations Act 2001 and Industrial Relations Act (Miscellaneous Provisions) 2004 — the 2001 Act
establishes a series of procedures that trade unions can use to progress ‘a right to bargain’ claim for employees
in non-unionised companies. The 2004 Act revised and simplified these procedures.

= Employees (Provision of Information and Consultation) Act 2005: this provides for the establishment of a general
framework setting out minimum requirements for the right to information and consultation of employees in
undertakings with at least 50 employees. The Bill gives employers the option of concluding agreements before a
date to be prescribed following enactment of the Bill. It also places the onus on employees to trigger a request
that an employer sets up an information and consultation procedure.

= Protection of Employment (Exceptional Collective Redundancies and related Matters) Act 2007 - this
legislation establishes a redundancy panel to consider certain proposed collective redundancies. The Act also
removes the upper age limit for entitlement to redundancy payments.




The trade union movement supported the passingdividual rights legislation,
which in their view did not challenge the basiompiple of voluntarism which underlined
the industrial relations system. Unions were amdaia quite prepared to accept a role for
the law in the case of individual rights but hanbsuspicions, for historical reasons, of
legal changes where collective rights are involvte robustness of this position is open
to question as the significant growth in the voluamed complexity of employment
legislation is likely to have important consequenfm the character of industrial relations
(Estlund 2005). First, an increasing range of indhisrelations activity is in some way
regulated by the law. Second, more aspects of induselations begin to be solved by or
with reference to employment legislation. Thirde thgal profession becomes increasingly
involved in the processing and settling of workplagrievances. Fourth, a process is
created which involves people interacting with esgpient and industrial relations issues
as legal subjects and not as members of a coledtistitution such as a trade union
(Teague 2007).

A third development that has functioned to erodeivarism has been the growth
of the non-union multinational sector, and non-anirms more generally. Like all
developed economies, the organizational charadteron-union firms is fairly diverse.
Some are relatively small-scale operations whicluallg follow highly informal
approaches to the management of the employmetioredhip. Others are much larger in
scale and tend to adopt more formal HR practicemeSlarge non-union firms can be
fairly robust in their opposition to trade unio@thers adopt a more phlegmatic attitude to
a trade union organizing threat, believing thatfdrging a high commitment, consensus-
based HR system inside the organization, employgéshow no interest in joining a
union. Thus, the non-union sector consists of awatiety of HRM regimes.

A distinctive feature of the non-union sector irlénd is the role played by
multinational companies (MNCSs) in shaping its scalé character (Gunnigle et al 2009).
Ireland began its long affair with multinationals the 1960s in the wake of a radical
economic policy shift away from protectionism todsreconomic openness. Bringing
multinationals to the country was seen as a vialalg of leapfrogging intermediary stages
of industrialisation so that Ireland could quicklygecome a place for advanced
manufacturing activity. The new policy had an impalmost immediately as a significant
number of multinationals established subsidiariestie 1960s. These pioneer MNC
subsidiaries did not pose a challenge to the eskedal voluntarist system of industrial
relations. Perhaps because they were in low vatlded sectors, many of the new
multinationals arriving had no difficulty recogmg trade unions and engaging in
collective bargaining (Kelly and Brannick 1985).

But in the 1970s inward investment started trangllup the value-added chain
leading to significant numbers of multinationalshigh valued added sectors locating in
the country. These subsidiaries were of a diffecemiplexion from those that arrived in
Ireland a decade earlier. Many prided themselvedaing non-union, embracing new
forms of human resource management that stood &pant conventional approaches to
managing the employment relationship (Geary anchB@901). For the first time, a gap
opened up between the voluntarist character ofh liisdustrial relations and the
employment practices of multinational subsidiariEser since this divide has grown
larger. Although the debate about the precise impddVNCs on the Irish industrial
relations system is lively and ongoing, the dominaaw is that multinationals, mainly
USA in origin, have been consistently diffusing,eovthe past two decades, human
resource management policies that were differemh firish industrial relations practices
and traditions (Gunnigle et al 2006). More spealfic non-union MNC subsidiaries have
been seen as following innovative ‘softt HRM pobcelesigned to assist employees
upgrade their skills and competences, develop highinmitted, engaged employees and
ensure that each employee performs to the beshedf ability (Roche 1998). These
sophisticated, state-of-the-art HRM policies aresidered to be a far cry from the
adversarial arms-length collective bargaining tygieared to be the norm in the heyday of




voluntarist industrial relations. Not only that,etlpolicies and practices of non-union
multinationals have been considered to be spilimgr and influencing the behaviour of
domestically-owned firms, whether these are unemh@re not. The result of this spillover
dynamic — intended or otherwise — has been vieweeading into the organizational
foundations of voluntarism.

Together, the emergence of national social paitigrdéhe growth of individual
employment rights legislation and the arrival afjanumbers of non-union multinationals
had the effect of withering away voluntarist indistrelations. The fourth important
development compounding this erosion has been Ithesa continuous decline of trade
union density since the 1980s until about 2007#elrent years, as Figure 1 shows, there
has been an increase in density rates, but iteéstmnable whether this turnaround marks
an end to the long-term trend. For the most plagtyécent increase in density levels is due
to non-union employees losing their jobs at a fastte than unionised employees and not
to any change in attitudes or behaviour of thenhlsgorkforce. Thus, the story of trade
union decline still holds. If the period of socirtnership (1987-2009) is specifically
examined, trade union density has fallen from 4@&8cent to 35 per cent, which is mostly
seen as the result of structural change, partigulhe move away from manufacturing to
services. Trade union density in the private sersatown to 20 per cent. Virtually all
economic sectors have experienced a decline ire teddlon membership. The heaviest
membership losses have occurred in three sectaitser oproduction industries;
construction; and transport, storage and communitatHowever, the rate of decline has
been much slower in the public sector, with denkgtsels remaining at 75 per cent. The
only exception to the overall trend is the agrietdt forestry and fishing sector, where
membership remained more or less the same; howevambership in this sector has
always been low. In every occupational categorgstaipom the associate professional and
technical group, union members are now outnumbleyeabon-members, in some cases by
a factor of 2:1. Overall, as measured by trade nudiensity levels, the past two decades
have been a cold climate for trade unions (Donagimely Teague 2007). At the same time,
Ireland is some distance away from ‘employment amtlistrial relations without trade
unions’. Trade unions continue to play an importafe in not only setting the industrial
relations agenda, but also in upholding the emplyights of many working people in
Ireland.

Figure 1
Trade union density, 1980-2009
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Thus, over the past few decades a number of cegdlifforces have weakened
voluntarism as the institutional exoskeleton ashrindustrial relations. Few would dissent
from Roche’s observation that there has been arkatation of industrial relations in
Ireland. Interactions between employers and empgl®yare no longer housed within a
coherent industrial relations framework. Differguickets of the economy are organized
according to different employment and industrialatiens rules. This fragmented
industrial relations environment creates new chagks for the public dispute resolution
agencies, not least the LRC. In the new complexstiéal relations situation, a modern
workplace relations institution must be able deliflexible, efficient and effective service.
It must be able to offer multiple channels for ttesolution of disputes, to blur the
boundaries between dispute resolution and preverdiod to actively promote cooperative
employment and industrial relations in contrastinganizational contexts. In the sections
that follow we assess the extent to which the LRE performed this role. But before we
can begin this task it is necessary to outlineréimge of bodies that together make up the
public employment dispute resolution system inainel.

1.1  The Irish employment dispute
resolution regime

The Irish employment dispute resolution system usremtly made up of a variety of
agencies. The oldest dispute resolution body isLtlour Court, a tripartite industrial
relations tribunal and not a court of law. It wat ap in 1946 and provides a range of
services for the resolution of collective and indibal employment disputes: (1) it hears
both sides in trade disputes and then issues Reeadations setting out its opinion on the
dispute and the terms on which it should be setidiile these Recommendations are not
binding on the parties concerned, the parties gpeated to give serious consideration to
them. Ultimately, however, responsibility for thetttement of a dispute rests with the
parties; (2) in relation to cases involving breacbé registered employment agreements,
the Labour Court makes legally binding orders;d8p, the Court’s determinations under
the Employment Equality, Pensions and OrganisattbnWorking Time, National
Minimum Wage, Industrial Relations (Amendment), teotion of Employees (Part-Time
Work), Protection of Employees (Fixed-Term Work)daBafety, Health and Welfare at
Work Acts are legally binding.

Another body is the Employment Appeals Tribunadtatutory body initially set up

to adjudicate on redundancy disputes, but whospeshas been considerably extended as
a result of legislation. The Tribunal now adjudesaion employment disputes under 19
different statutes. As a semi-judicial body des@jne provide an informal and speedy
procedure for individuals to vindicate their emptmnt rights, the Tribunal does not get
involved in collective industrial relations probleniThis is the main difference between
the Tribunal and the Labour Court, but the two bediave overlapping responsibilities in
relation to individual employment rights

The Labour Relations Commission, which is examiiredull below, provides a
range of services to promote effective resolutibmvorkplace disputes as well as stable,
high quality employment relations. It offers a fia®d informal conciliation service to help
employers and employees resolve disputes. It als® & range of advisory and
development services designed to encourage orgmmgato follow best practice
employment and industrial relations activities. A agency is the Rights
Commissioners Service, which was established i® B9l is now housed within the LRC.
Rights Commissioners help solve employment dispates$ grievances raised either by
individuals or small groups of employees: thesgutiss can relate either to industrial
relations problems or statutory employment righthirteen pieces of employment
legislation give Rights Commissioners an active inlthe settlement in disputes.




The Equality Tribunal was set up in 1999 and isiasitjudicial body that can either
mediate or investigate and then rule on caseslejed discrimination. The Tribunal has
competence to act in nine prohibited grounds oftrdisnation. The Tribunal was
established because the Government considerea@ @aecialised agency was required to
properly ensure compliance with the increasinglynplex body of equality legislation.
The Equality Authority sits alongside the Equalligbunal and has the remit to promote
all facets of employment equality. It undertakegsety of activities to assess the extent
to which employment practices and labour markegdyins impede equality at work.

Standing in close proximity to these main dispetotution agencies is the National
Employment Rights Agency. It is responsible for theforcement of employment
legislation. The unit carries out its responsila@itin two ways. One is by responding to
complaints from the public concerning alleged mjements of employment rights. The
other is by carrying out spot inspections to enstinat firms, particularly those in
vulnerable sectors, are complying with employmesqufations. Finally, there is the
Health and Safety Authority which is responsible dwerseeing the implementation of
legislation in this area, carrying out investigasowhen accidents at work occur and a
variety of activities designed to promote safe waglenvironments.

Overall, this institutional system to some extemmforms to the public employment
dispute resolution systems found in other Anglog®agountries. Typically, these systems
are marked with a degree of fragmentation with easibilities dispersed across a humber
of agencies. There is institutional support to hedgle unions and employers resolve their
differences and methods of adjudication are inglacrule in cases of alleged breaches of
collective agreements. There is provision to heases on alleged infringements of
employment rights: quasi-judicial bodies have bsetup to provide an accessible, speedy
and informal means of resolving employment dispuigsployment standard-setting and
enforcement is usually organized on the basis spording to a complaint and then
penalties are given to those deemed to be in Wolaif the law. The Labour Relations
Commission plays a key, if not dominant, role iis tamployment dispute system. It is to
the activities of that agency that the paper nawsu

2. The Labour Relations Commission

The Labour Relations Commission (LRC) was estabtisainder the Industrial Relations
Act 1990 with the broad statutory responsibility fgpromoting the improvement of
industrial relations”. The motivation behind thieege of legislation was to remove the
conciliation and other problem-solving functionsrifr the Labour Court so that it could
focus on its enforcement role and to establishdicdéed agency for the prevention and
speedy resolution of employment disputes. In otherds, Government wanted to make
reform so that the industrial relations system wduhction in a less adversarial manner.
The new Commission was viewed as operating as #we institutional fulcrum for
voluntarism, providing a battery of problem-solvirggrvices to trade unions and
employers when negotiations ran into difficulti@®e Commission has a chief executive,
approximately forty-five staff and a eight persomaitdl with employer, trade union and
independent representation, only one of whom (ti@rperson) is a women. In addition,
the Commission manages fourteen Rights Commisspfair of whom are women.

In seeking to fulfil its statutory role, the LRC r=iders its mission to be: “the
development and improvement of Irish industriahtieins policies and practices through
the provision of appropriate, timely and effectsarvices to employers, trade unions and
employees.” (Labour Relations Commission 2005)

This encompassing mandate has ensured that althbegtesolution of collective
disputes has always been a core activity, the wbthke LRC has not been confined to the
provision of this key service. Indeed since itsabishment the Commission has




2.1

successfully and gradually evolved into a key puldfistitution for the resolution of
employment disputes and the promotion of cooperatistable management-
union/employee interactions within the Irish labouarket.

In addition to a Corporate Services Division, th@r@nission has three main service
divisions namely, the Conciliation Service Divisiahe Advisory and Research Service
Division and the Rights Commissioner’s Service Bimm. Together, these three divisions
have been responsible for the development andetglief a broad range of flexible and
innovative services, initiatives and programmeg ttes enabled the LRC to develop an
integrated and flexible conflict prevention andpdie management system. This flexible
system is underpinned by a number of key principktsout in Table 2. The exact nature
of the work of the three main services of the Cossion is set out below.

Table 2
Key principles of the LRC’s conflict prevention and dispute management system

The provision of a full suite of dispute resolution An emphasis on resolving disputes close to the point
procedures of origin

Affording employees appropriate access to public bodies A proactive approach to dispute prevention and/or
that handle complaints regarding infringements to resolution
employment rights

The promotion of joint action and collaborative problem An emphasis on upgrading employment and industrial
solving by managers, employees and trade unions relations practices and procedures in organizations
with poor employment dispute records

The development, promotion and review, in consultation ~ The development of procedures that provide an option

with the social partners, of Codes of Good Practice for agreed arbitration and adjudication on issues
incorporating both disputes of interest and
employment rights

Source: Author’s classification composed from LRC publications

Conciliation: A flexible and tailored
dispute resolution service

The Conciliation Service Division, consisting of @8nciliators and 6 support staff, seeks
to provide an impatrtial, fast, effective and higlatity conciliation service to employers,
employees and unions in both the public and prigatdors. The provision of this dispute
resolution service has been the cornerstone of R@&s work since its establishment and
arguably for many constituencies — the social gastnpoliticians, individual employers
and trade unions — it defines the identity of tlhigaaization. The conciliation process
provided by the Commission, which can be charaswdrias a ‘facilitated search for
agreement’, normally sees an industrial relatiofficay (IRO), acting as an independent
and impartial chair. Their main role is to framegogations and discussions between the
representatives of employers and employees in athatyfacilitates the parties to reach a
mutually acceptable agreement. The ConciliatiorviSerDivision is structured into four
geographical regions outside Dublin together witNational Public Sector Unit which
was set up in 2004.

There is a strong emphasis on team working withie Division with monthly
meetings to review recent activities, share expede and monitor trends and
developments within the labour market. In seekimgdntribute to the provision of an
integrated conflict management service, there aB® been an increased emphasis on
cross-divisional collaboration and activity. Foraexle, officials from the Advisory
Service are participating in the Conciliation Sees Working Together Projects while
officers from the Conciliation Service are involvad the Training and Development
activities which are coordinated by the AdvisorwiBion. Moreover, this interaction has
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been formally institutionalised with the establigmhof the Workplace Mediation Service
(see below). Additionally, the Conciliation Servibas sought to exploit the potential of
information and communication technology to botlptiove the quality of service delivery

and to make accessing the service more user fyierdl this regard, an important

innovation was the development in 2005 of an onteferral system whereby customers
can apply online for the assistance of the service.

The conciliation process delivered by the Divisiasually begins with a
Conciliation Conference, which involves an initigdint meeting and then separate
individual meetings, all chaired by an IRO. The gqass is free, non-legalistic and
informal. Critically, it is also wholly voluntarysait can only begin with the consent of
both parties to a dispute and there is no bindingompulsory element as a settlement
must be based on mutual consent. In effect thexeoaly two possible outcomes to a
Conciliation Conference, namely the settlement afispute or continuing disagreement
and in the latter context the parties can refer dimpute to the Labour Court for
recommendation.

Table 3
General non-binding dispute resolution processes

Procedure Description
Preventive dispute Averting conflict at work by creating procedures that promote cooperative
resolution management-employee interactions. Preventive dispute resolution may not actually

stop disputes, but it provides a mechanism for channelling disputes into problem
solving processes.

Early neutral evaluation Where a third party neutral reviews aspects of a dispute and renders an advisory
opinion as to the likely outcome.

Expert fact finding Where a third party neutral examines or appraises the facts of a particular matter and
makes a finding or conclusion. This procedure may be binding or non-binding
depending upon the parties.

Facilitation Where a third party neutral assists disputants in reaching a satisfactory resolution to
the matter at issue. The neutral has no authority to impose a solution.

Conciliation To reconcile or appease in an act of good will with the assistance of a third party
neutral

Mediation A voluntary process where a third party neutral, acceptable to the disputants, assists

the parties in resolving a mutual problem, exploring options for resolution which
focuses on the future relationship of the parties. The neutral is neither a decision
maker nor an expert adviser.

Non-binding arbitration The third party neutral may advise on a possible settlement, but recommendation is not
binding on the parties.

Source: Table composed by author

In the literature on dispute resolution it is conmplace to suggest that a definitive
or delineated set of mechanisms or practices, gnoaptured in Table 3, can be employed
to settle workplace conflict. Although there isand standing tradition within the Irish
dispute resolution machinery of providing a comtibn service to resolve collective
disputes, the professional conciliators within @@mmission have never felt tied to any
prescribed list of practices or type of behavioutsen addressing workplace dispute.
Instead, the philosophy of the Commission has lieedevelop a flexible and tailored
service that is capable of drawing on and adagimgnge of approaches from across the
continuum of dispute resolution processes in sgekinassist the parties in reaching a
mutually acceptable agreement.

For example, depending on the context, an IRO numptaa very structured and
interventionist stance in seeking to encourageptimties to reach agreement. Equally in
other situations the style adopted may be more #&kimediation, or as one official
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characterised it as ‘mediation with an intervengordge’. Interestingly, although in many

ways the tone, setting, language and mechanic$efconciliation process convey a

traditional, even adversarial, industrial relatidragaining context, equally it is imbued

with a flexible problem solving ethos which recaggs that due process and meaningful
dialogue are the main routes to effective dispeselution.

2.1.1 Key trends in conciliation activities of the.RC

Figure 2 shows that Ireland has left behind thgdarcale industrial relations unrest of the
late 1970s and early 1980s. Over the past 25 yapest from occasional annual spikes,
there has been relatively low levels of industaation (the large spike in 2009 can be
explained by coordinated national action by trad®ns against government plans to bail
out banks). During the past decade, the incidericeoltective industrial disputes was

generally at record low levels, which broadly cepends with international trends:

nowhere in the advanced economies is strike actiprominent feature of the industrial

relations scene.

Figure 2
Annual days lost due to industrial action, 1985-2010

450000

400000 \\

350000 \
300000

250000 \\

200000 \ A

150000

100000

50000

0 T T T

1994 | &
L

1985
1986
1987
1988
1989
1990
1995
1996
1997
1998
1999
2000

1991
1992
1993

2001

2002

2003

2004
2005

2006

2007
2008
2009
2010

Source: Central Statistics Office, Ireland

Yet despite the emergence of relative industrialcpe there remains a high level of
demand for the services of the Conciliation Diuwsioom across a fairly broad range of
sectors, see Figure 3. In 2010, a total of 1,19Rddive disputes were referred to the
Conciliation Service, which although representirgdgper cent decline on the 2009 figure,
is still a high number. Moreover, the Conciliativision chaired 1,783 conciliation
conferences over the course of 2010. Thus, the laaxtkof the Conciliation Division,
particularly in terms of formal meetings convenleds remained fairly consistent over the
years. At one level, a combination of intensifiedompetition, increased
internationalisation, deregulation and the relestlpace of technological change suggests
that a significant number of workplace disputessdittbeing generated even though overt
forms of industrial action may be falling. Typicallthe Conciliation Service deals with
disputes relating to: claims for improvements ig pad conditions; disciplinary cases that
are being addressed by collective industrial reteti processes; grading issues; and
company or workplace restructuring plans, all ofclitare traditional staples of collective
industrial relations problems. At the same time, igh number of referrals suggests that
the quality of local engagement may be deficienbme way or another. To address this
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perceived weakness, the LRC has highlighted thd teeéocus attention on improving the
in-house capacity of organizations for preventingl aesolving disputes as close as
possible to the point of origin.

Figure 3
Conciliation Service activity, 2001-2010
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2.1.2 The Conciliation Service in action

The three boxes below contain short case studi¢isreé high profile industrial disputes
that happened in recent years and in which the [pRyed a key role in finding a
negotiation solution.

Box 1
The LRC and the Aer Lingus cabin crew dispute

Aer Lingus, Ireland’s former state-owned national airline, has struggled to sustain profitability since its privatisation. In
2009, the company reported an operating loss of €81 million. In response to this poor performance, senior management
announced that it would have to implement a radical cost reduction plan. After extensive discussions with all the
relevant unions at the LRC in early 2010, a proposed plan known as Project Greenfield was thrashed out.

Project Greenfield was ambitious as it sought to slash €97 million from the airline’s operating costs through a
programme of voluntary redundancies, pay cuts, a three-year pay freeze, new rosters and new work practices. No doubt
reluctantly, most of the trade unions at Aer Lingus voted to accept the plan. However, one group of staff, cabin crew,
members of the IMPACT trade union, rejected the agreement, arguing that the changes set out in the restructuring plan
went too far. Cabin crew employees were particularly unhappy with proposed changes to rosters and work practices.
This stance by cabin crew members put the entire plan in jeopardy. As a result, extensive bilateral talks under the
stewardship of the LRC were held at which cabin crew employees received ‘deeper clarification in certain areas’. Cabin
crew staff voted again on the plan, only this time backing it with a 93 per cent.

But virtually from the start the new rosters and work practices proved difficult to implement. Project Greenfield had
finally been fully endorsed by early summer 2010, but by October of that year, IMPACT had started a limited, but
escalating, campaign of industrial action on the roster issue. The matter reached a head in early 2011, when
management unilaterally introduced new rosters and associated rules for cabin crew. In response, the cabin crew
refused to operate the new rosters and as a result a full scale employment dispute erupted inside the organization.

Management countered the union action by removing over 170 cabin crew off the payroll for refusing to work the
new schedules. In addition, it threatened to dismiss them if they did not sign an undertaking to work the rosters.
IMPACT responded by increasing its industrial action, including strike action, leading to flight cancellations and a blaze
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of bad publicity for the company at a time the company least needed it. Moreover, both sides were determined not to
back down, thereby increasing the prospects of a highly damaging industrial relations stand-off, which neither side could
afford.

To avert such a catastrophic outcome, the LRC on its own initiative intervened, urging both sides to begin talks
under its stewardship to find a way out of the impasse. After much behind the scenes cajoling, both sides agreed to
meet at the LRC offices. These were difficult, bruising negotiations to manage - at the start both sides refused to be in
the same room each other. But slowly the LRC team established a rapport between the two sides and a set of proposals
to be the basis of discussions on the way forward. After two weeks of protracted negotiations the LRC was able to guide
the parties to an agreed settlement on 80 per cent of the grievances.

The other ‘20 per cent’ of the dispute was referred to the Aer Lingus’ industrial relations arbitrator, Kieran Mulvey,
who is also the Chief Executive of the LRC. Before issuing his binding decision, Mulvey had extensive discussions with
the Conciliation team at the LRC. Finally, when his binding arbitration was made management and unions agreed to
accept it. This brought the dispute to an end.

Without the work of the LRC, this dispute would mostly have escalated into prolonged, highly damaging strike action,
which even could have threatened the survival of the company. The LRC was able to pull both sides back from the
abyss.

Source: LRC reports and interviews

Box 2
LRC and reforming pensions at the Bank of Ireland

The Bank of Ireland is the premier financial institution in the country. In October 2006, the Bank announced that it was
going to introduce a new ‘hybrid’ pension scheme for new employees. Whereas its longstanding defined benefit (DB)
pension scheme would remain for existing employees, the new scheme would combine the DB system with elements of
what is known as a defined contribution (DC) scheme.

The main unions recognised at the Bank, the IBOA and UNITE, reacted with fury to this announcement. It argued
that as one of the most successful and profitable companies in the country, the Bank could easily afford to retain its DB
scheme for new staff. It also argued that the Bank's unilateral decision was a breach of existing negotiation procedures
and established collective agreements. The unions declared in response that it would ballot members for strike action.

In an effort to avert industrial action, the dispute was referred by the trade unions to the LRC, but after two
Conciliation Conferences, it was evident to LRC that the views of both sides were so entrenched that the only viable
avenue open was to pass the case to the Labour Court, the country’s main arbitration and adjudication body. The
Labour Court after a complex investigation and hearing issued a Recommendation which criticized the Bank for not
using its established internal negotiating machinery to seek changes to its DB pension scheme. At the same time, the
Recommendation acknowledged that management had legitimate concerns about the long term viability of DB pension
scheme and that the unions had equally valid concerns about the future livelihoods of their members. The Court
recommended that the parties get round the negotiating table to thrash out their differences.

Both parties accepted the Labour Court's Recommendation. They also agreed to use the LRC as the third-party to
oversee the negotiations. Tom Pomphrett, Deputy Director of the Conciliation Division, took responsibility for the case.
Before starting negotiations proper between the parties, Pomphrett spent considerable time with both parties not only to
get familiar with their positions, but to get a sense of the reservation points of both sides — the point at which a party is
unlikely to go. In addition, Pomphrett networked widely to see how similar disputes about pensions were addressed in
the financial services industries and closely related sectors.

This preliminary work was deemed essential by Pomphrett for two reasons. One was that it allowed him to get an
insight into key issues such as the desire on both sides to resolve the dispute amicably, whether a negotiated solution
could be framed as a win-win settlement and whether the LRC would ultimately need the assistance of another dispute
resolution body like the Labour Court to secure a settlement. In other words, Pomphrett was able to develop a roadmap
for the negotiations. The other reason was that it allowed him to set the agenda for the negotiations in a manner so that
difficult, contentious matters were not discussed at the beginning.

Negotiations started and unsurprisingly proved difficult. But the LRC team worked continuously with each side to
ensure that both remained committed to achieving a negotiated solution even though discussions on a particular did not
fully go their way. Finally, a settlement was reached which involved the Bank agreeing to introduce a revised hybrid
pension plan at a later date. The union was not fully happy having to give up the DB scheme for new entrants, but
calculated that it would unable to negotiate a better deal in the circumstances.

Source: LRC reports and interviews
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Box 3
LRC and the Irish Ferries dispute

Perhaps the most high profile and bitter industrial dispute in Ireland over the past two disputes involved Irish Ferries in
2005. The dispute began in September 2005 when Irish Ferries unilaterally proposed to make a third of its workforce,
about 600 seafarers, redundant, replacing them with lower-paid workers from central and eastern Europe. In addition,
the company wanted to reflag its vessels to Cyprus at the same time. The company said it had to take such drastic
action as its survival was at stake.

This decision by the company gained immediate national prominence as the company was seen as ruthlessly
seeking to replace people working under Irish employment law with people working under no national employment law —
a form of social dumping. Although representing ship officers only, a minority of the workforce, the trade union SIPTU,
announced that it would strongly oppose the company’s plan. It referred the matter to the Labour Court, claiming that
the company had breached a Registered Employment Agreement — a form of legally-binding collective agreement. The
Labour Court found in favour of the union in a Recommendation that encouraged the company to enter into negotiations
about the plan. But the company rejected the Recommendation and said it would not comply with it.

The dispute was dramatically escalated when with the use of security guards, the company brought agency crews
aboard Irish Ferries vessels. SITPU with the support of other unions ratcheted up its industrial action, which led to Irish
Ferries vessels being moored up for three weeks in Irish and Welsh Ports. Meanwhile the exchanges between the
company and the unions became increasing vitriolic. A national demonstration organized by the unions saw 40,000
people march opposing the company’s plan.

All the signs were that a prolonged, bitter dispute was in the making. Moreover, the escalation of the dispute
happened just as talks had started on the conclusion of a new national social partnership agreement. The consensus
view was that the dispute had the potential to derail the talks as it highlighted a number of critical issues for the future of
industrial relations in Ireland such was the level of acrimony between the involved parties. Thus finding a way to solve
the deadlock became a manner of urgency for employers and trade unions at the national levels.

The LRC was one of the first organizations to understand the large negative spillover effects of the dispute on the
industrial relations environment. As a result, it invited the two sides to its offices for exploratory talks about how the
dispute could be resolved through negotiations. Both sides were inclined to reject the invitation, but came under
enormous behind-the-scenes pressure not to do so. Finally, the company and the union consented reluctantly to enter
LRC-assisted talks.

At the start of the talks, the union took the initiative and put forward an offer saying it would agree to a package of
€2.4m savings on the loss-making Rosslare to Cherbourg route, which was at the centre of the dispute. This proposal
infuriated the management team who were seeking savings of €15 million. As a result, the talks broke down with each
side accusing the other of bad faith.

This clash set back the possibilities of a negotiated settlement to the dispute. But the LRC persisted with its contacts
with both sides and persuaded them to return to the negotiating table. This time round the LRC adopted a pro-active
approach, having developed a tightly structured framework for the negotiations in advance. After 20 hours of continuous
negotiations the two sides reached an agreement.

The main thrust of the agreement was that Irish Ferries got the ‘green light’ to outsource crews and to reflag its
vessels to Cyprus, which enabled the company to secure cost savings amounting to €11.5 million. For its part, the union
secured Irish minimum wage standards for the new, predominantly Latvian workforce and an agreement that pay and
conditions would be maintained for the existing seafarers, who choose to remain with the company. Other parts of the
deal related to the level of redundancy pay received by seafarers leaving the company and to the creation of a
procedure for unions to talk to the new workforce about benefits of membership. Both parties expressed satisfaction that
an agreement had been reached and that the dispute was over.

This was a difficult agreement to broker given the very charged subject nature of the dispute. But the LRC stayed
with this consistent approach of preparing meticulously for the negotiations to frame the agenda in a way that would
encourage dialogue, working continually with both sides and above all ensuring that discussions remained calm and
friendly. In steering the parties to an agreement, the LRC not only brought to an end a serious industrial relations
dispute, but removed a serious blockage to the signing of a new national social partnership agreement.

Source: LRC reports and interviews

2.1.3 Assisting public service modernisation

An important and growing area of the ConciliatioiviBion's work is assisting public
sector modernisation. Since the creation of the R€ division has had responsibility of
chairing various national level negotiation bodiedealth, local government, education
and the prison service. The remit of these fornagional level arrangements has been to
conclude collective agreements relating to paywarking conditions in various parts of
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the public sector as well as the extent and naitiblic sector reform. In carrying out
this activity, the division has continually fostdranterest-based collective bargaining as
opposed to adversarial collective bargaining. Tdbdets out the main differences between
adversarial and interest-based bargaining behaviddwersarial bargaining is about
‘hard’, sometimes confrontational, interactionsween employers and employees: the
assumption is that the interests of employers angdl@/ees are in competition which
encourages a head-to-head tussle in a nakedlymnstital bargaining contest (Barrett and
O’'Dowd 2006). Interest based bargaining, on theemthand, encourages a more
cooperative approach to the settling of employnad industrial relations matters. It is
about following a set of techniques and procedsaisiéads to settlements that incorporate
the interests of all parties (Walton et al, 199%)e assumption is that while management
and workers may not always see eye-to-eye, theg Inaare in common than is often
assumed and can work out their differences thradiglogue and mutual adjustment.
Collaboration and joint action are the bywords ufeiest-based bargaining (Cutcher-
Gershenfeld 2003).

Encouraging interest-based bargaining has led te raooperative forms of trade
union-employer interactions at national level asrearious parts of the public sector. For
example, the Health Service National Joint CourfbiJC) is widely recognised for
effectively addressing contentious and complex @ssthrough constructive dialogue.
Thus, with varying degrees of success, the CoticditiaDivision has been orchestrating
more collaborative forms of industrial relations ithe public sector. Whether this
cooperation has trickled down beyond the natioenllis a moot point as the conciliation
service has noticed a discernible increase in timsber of referrals from across the public
sector even though different parts of the publict@esuch as teaching, the civil service
and so on would have in-house conciliation andtiaton procedures. Over the past five
years, the public sector has accounted for 36 get af all dispute referrals and 41 per
cent of all conciliation conferences convened atltRC. This trend reflects the challenges
faced by employers and trade unions due to incde@sessures to modernise public
services. As a result, it is now evident that tlen€liation Service is providing a wider
range of services for public sector workers andneigs than was originally envisaged
under the Industrial Relations Act 1990. A NatioRablic Sector Unit was created within
the Conciliation Division in response to this deprhent. This unit focuses most of its
work resolving outstanding issues relating to titeoduction of new work practices, or the
employment-related consequences of public sectstruauring and reorganization —
outsourcing, for example. It is also working tofalife the principles of interest-bargaining
at ground level within the public sector.

Table 4
Adversarial bargaining v. interest-based bargaining behaviour

Adversarial bargaining Interest-based bargaining

Establish targets in advance Assess all stakeholder interests in advance

Overstate opening positions Convert positional demands from constituents into interests

Mobilise support amongst constituents Frame issues based on interests

Appoint the key spokespeople Avoid positional statements

Divide and conquer the other side Use subcommittees and taskforces for joint data collection and
analysis

Give as little as possible for what you Generate as many options as possible on each issue

get

Always keep the other side off balance Take on the constraints of your counterparts

Never ‘bargain against yourself’ Ensure constituents are educated and knowledgeable on the

issues.
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Adversarial bargaining Interest-based bargaining

Use coercive forms of power where Troubleshoot agreement

appropriate

An agreement reluctantly accepted is a An agreement fully supported by all sides is a sign of success.
sign of success

Adopted from Cutcher-Gershenfeld 2003

2.1.4 Joint Labour Committees and Joint
Industrial Councils

Industrial Relations Officers from the Conciliati®ervice also act as the chairpersons to a
number of Joint Labour Committees (JLCs) and Jbidustrial Councils (JICs) which
operate under the aegis of the Labour Court. Thetion of Joint Labour Committees is to
provide an agreed minimum standard of pay and ¢ondi within a designated economic
sector/occupation while the Joint Industrial Colsidiave a more specific focus on
promoting harmonious industrial relations and omspdie resolution. Although the
influence of these institutional mechanisms hadimed considerably in recent decades,
they can still potentially make an important cdmition to orderly industrial relations in
certain sectors. For example, in response to @reasing frequency of industrial action in
their sector, the Construction Industry Nationahtl@ouncil established the Construction
Industry Disputes Tribunal as an effective ‘fasci’ procedure for dealing with local and
national issues. The Conciliation Division was thain architect of this procedure and a
conciliation officer is its chairperson. By providi its imprimatur, the conciliation has
increased the legitimacy of the procedure amongl@mps and trade unions. As a result,
the procedure is regularly used to address mosthllscale industrial relations problems
and disputes

2.1.5 Preventing disputes

Although the core function of the Conciliation Seevis the resolution of collective
disputes, it now takes a more active interesténpttevention of disputes. To a large extent,
interest in preventive forms of dispute resolutivra by-product of the close engagement
the LRC maintains with the UK’'s main employment pdite resolution agency, the
Arbitration, Conciliation and Advisory Service (AGA. Every year the two bodies
formally meet to discuss trends in employment dispesolution and to learn from each
other more generally. Members of the Conciliatioervi&e of the LRC became very
interested in a range of initiatives which ACAS Hadnched mostly in the National
Health Service and local government to promote ecatpve industrial relations and to
prevent disagreements descending into outright licanfThe Conciliation Service
concluded that it would be a good idea to introdsiceilar initiatives in Ireland and thus
launched Working Together Projects in the publiwise. The objective of these Working
Together Projects is to develop proactive confiieinagement activities that will enhance
the quality and effectiveness of manager-employgeractions in organizations. After
intensive dialogue with senior employers and tradgonists in order to secure
commitment, a small number of projects were esthbll in various parts of the public
sector. The focus of the projects is very much oevention, involving the use of
innovative approaches that can assist employees madagers in managing and
anticipating change and in establishing mechanidesigned to enhance their problem
solving capacity at the workplace. The role of @nciliation Service is to provide expert
support and guidance and to respond in a custoniesgdon to particular needs of a
project. This experimental action reflects a gneataphasis in the service to adopt a more
proactive approach towards the prevention of despuaither than to help solve them when
they arise.

Another innovatory initiative launched by the Cdiation Service to step up its
preventive dispute resolution activities has bderFiequent Users Initiative. A problem
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commonly identified in the dispute resolution latrre is that when organizations are
provided a free, easily accessible service to kelpe industrial relations problems they
become dependent on the service: this is knowhedarcotic effect’ (Dunlop 1984). In
evaluating its work activities, the Conciliationr@ee identified a group of ‘heavy users’
of its services: firms that had become over reliantits services to broker collective
bargaining agreements. Thus, interventions by tbecilation Service were having the
perverse effect of solving industrial relations lgeans in the short-term, but at the same
time weakening further the internal capabilitiesoafanizations to settle disputes on their
own. In conjunction with other parts the LRC, thenciliation division developed the
Frequent Users Initiative, which involved workingthwvidentified firms to wean them off
its services. This involved helping the organizagioestablish internal processes and
procedures to strengthen employment involvemertdeitision-making and to encourage
orderly collective bargaining negotiations. The raethrust of the initiative is to build up
the ability of organizations to resolve disputeteiinally without the assistance of third-
party intervention. The initiative has been gergraliccessful as it has significantly
reduced the number of repeat uses of the Conoitigfiervice. But to get to this stage
required sustained effort by conciliation officefshe LRC.

2.1.6 Conciliation as people-based activity

Since the early 1990s, the LRC has consistentlgpgoable to provide a highly effective
conciliation service. Figure 4 shows that the clmiton service has been able to settle 80
per cent or more referrals annually over the pastyears, which by any standard is an
impressive performance. This ability to resolvepdigs usually to the satisfaction of all
parties has clearly contributed to the consideradibnding and credibility that the
Conciliation Service enjoys amongst the social nms, individual employers, trade
unions, employees and politicians. Indeed the naimtg strong commitment on the part of
both employer organizations and trade unions to rémolution of disputes through
voluntary engagement with a third party is testantenthe reputation enjoyed by the
Conciliation Service. This high standing was reaféd in the LRC User Satisfaction
Survey where 89 per cent of respondents stipulttaidthey were either very satisfied or
satisfied with the Conciliation Service.

Figure 4
Conciliation Service settlement rate, 2001-2010

2001 2002 2003 2004 2005 2006 2007 2008 2009 2010

Source: LRC Annual Reports

The LRC's continued capacity to provide such a hjghlity conciliation service is
heavily dependent on the skills, competencies atmkreence of its staff. Indeed the
Director of the Service has characterised conimiliafis a “people-based activity”. All of
the conciliators have a high level of expertiseaimange of conciliation and mediation
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techniques combined with a deep knowledge of tHestrial relations landscape — that is
the parties, the issues, the processes. They Haweower time built up strong highly
personalised relationships with the principle ator the labour market based on their
capacity to resolve disputes effectively. From dleset, the Conciliation Service certainly
benefited from the fact that its initial complemeiistaff came from the then Department
of Labour and as such they were very much ‘embédutethe rough and tumble of
collective based industrial relations. Interestngl considerable cadre of the original staff
remains with the organization which has certaingert important in terms of the
conciliation service’s ability to settle such alnigroportion of referrals. The quality of the
conciliation staff also reflects the Commission@ntinued investment in training and
career development. Significantly in Customer Usausveys, both employers and trade
unions consistently alluded to the facilitationliskiflexibility, reputation, knowledge and
commitment of the staff as being among the keyngthes of the Conciliation Service.

2.1.7 Along-term solutions focus

Recently, the Conciliation Service has decidedi¢p sip its preventive dispute resolution
activity by developing ‘a longer term solutionsesriated focus’ that will encourage
organizations to adopt policies and practices aimedupgrading in-house conflict
management procedures. Aside from contributindn¢ostrategic objective of encouraging
parties to resolve disputes close to the pointrigfirg this approach also has the potential
to transform organizational practices, improve ewplent and industrial relations and
reduce reliance on third party intervention. Inrpating this innovative approach, the
Service is aware that conciliation provides thenthva unique and privileged form of
engagement in which there is an opportunity to edrferward longer term strategic
solutions rather than merely seeking to responplatties on an ad hoc basis as disputes
arise.

This initiative is still in its embryonic stage atite Conciliation Service is currently
planning intensive in-house deliberations involvihg Advisory Service team around the
challenges and opportunities associated with deugjoa longer term solutions orientated
focus. For example, staff the Division is aware thié approach could create situations in
which parties are exposed to approaches and prigplmsavhich they are not yet ready.
Mediating this balance between resolving disputess @ncouraging long term solutions
will be critical. At the same time, the ConciliatiGervice is determined to push ahead
with the initiative as it holds out significant patial benefits in terms of the impact on the
guality of industrial relations within client orgaations. Thus, although dispute resolution
will remain a core feature of the Conciliation Binin's work, it is likely that in the future
it will carry out a more diversified and integratedt of activities that are linked to the
statutory mandate of the Commission.

2.2 The Advisory Service Division: Promoting
cooperative industrial relations

The Advisory Service Division of the LRC works wigmployers, employees and trade
unions in non-dispute situations to assist thendemeloping effective employment and
industrial relations practices, procedures andctiras capable of fostering sustainable,
cooperative and mutually beneficial relationshiBince its establishment in 1992, the
Advisory Service has gradually evolved from ba$ycadroviding one core service —

industrial relations diagnostic audits — to theivd#ly of a range of activities that are

designed to promote, develop and implement bestsindl relations policies, practices

and procedures.

In this regard, it is important to emphasise th@eednental dimension to the
Division’s work. In the past — mainly the sixtiesdaseventies — the working assumption of
public dispute resolution agencies was to adopteautral’ stance when supporting the
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orderly conduct of voluntary collective bargaininthis ‘neutrality’ principle involved
public dispute resolution agencies standing abavpl@yer and employee interactions,
intervening only when relationships between the bgoame embittered for one reason or
another. It was assumed that this approach woultdgran agency from accusations that
it was biased towards either employers or employ&ssthe surface, the argument in
support of the neutrality principle seems conviggitbut on closer examination this
approach has a downside. In particular, by adopminteutral stance, dispute resolution
agencies may permit industrial relations to bectmoeadversarial. In some situations, the
result of adversarial industrial relations is ttsjpute resolution agencies can even become
entangled in bargaining games played by employedsteade unions (Dunlop and Zack
1997). Thus, rather than standing above emploggletrunion bargaining, the dispute
resolution agencies are captured by these interecti

The working assumption of the Advisory Service I t RC was that a ‘them and
us’ industrial relations mentality needed to belleinged by developing a range of
activities designed to encourage more cooperatiorsensus based interactions between
employers and employees. However, in the beginrnimgservice was unsure about what
precisely it should be doing to advance this privagroblem-solving role. As a result, it
opted to ‘play safe’ and follow the pioneering wook ACAS (UK) of undertaking
diagnostic reviews of the employment and industriglations environment in
organizations. Before it could develop more innwafctivities, the staff of the service
concluded that they would have to move beyond ks sind experience they had accrued
doing conciliation and facilitation work. These n@empetencies have been acquired
through a combination of in-house training, expestws international best practice, a
strong element of learning by monitoring and reviemheir practices in action. It was
also apparent that the Advisory Service Division @ overcome a degree of reticence
from client organizations who were not convinceat t statutory public dispute resolution
agency should be undertaking activity aimed atefiisgy cooperative relationships with
employers and employees. Gradually, however, thasddy Service has forged a strong
identity for building and maintaining positive pagtship style relationships at the
workplace and to nurture mutual gains industriddtiens in organizations, which help
advance enterprise performance and employee wiallyla¢ the same time.

At any one time, the division pursues multipleiatives to promote collaborative
industrial relations. It is responsible for: (1etevelopment and promulgation of Codes of
Practice and the delivery of enterprise-level mtgesuch as IR audits; (2) the LRC's
research and information activities, including nging all internal and external ICT
related initiatives; (3) assessing the effectivergsthe Commission’s Services, surveying
customer satisfaction levels and related activities

Industrial relations reviews and audits

In the first few years of the LRC’s existence, #@visory Service’s primary role was to
complete diagnostic reviews in firms experiencinglustrial relation difficulties. A
diagnostic review involves a thorough audit of 8@rip industrial relations practices and
procedures and a survey of the views of all thevaait stakeholders in an enterprise. The
purpose is to identify the root causes of prevgilorganizational industrial relations
problems. A confidential report is produced coritajnconclusions and recommendations
that set out the practices and procedures reqtoredprove industrial relations. As a new
service, conducting diagnostic reviews was impartanthe Advisory Service Division as
it allowed strong relationships to be built withttvéndividual companies and trade unions,
which in turn enhanced the legitimacy of its préinae work to develop collaborative
relations at the workplace.

After a period of time, a view emerged across tivésidn that diagnostic reviews,
although useful, were perhaps too reactive andlgited to firms being provided with a
relatively limited menu of recommendations to addredentified industrial relations
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problems. Thus, it was decided to augment diagnostiews by offering organizations an
additional post-report monitoring and support seyiwhich would involve staff of the
division taking an active role in the implementatiof recommendations. An important
feature of this new service was the Advisory Servistablishing and chairing a Joint
Working Party comprised of company and employeerasmtatives to oversee the
successful implementation of recommendations. Thivea engagement of advisory
division staff in working parties was consideregartant to ensure that organizations did
not slide back into industrial relations conflistdamore positively to kick start a process
that would encourage more cooperative engageméneba management and employees,
with both taking ownership of agreed solutions torkplace difficulties. Creating joint
working parties can be viewed as an attempt by Dhasion to build in a stronger
preventative mediation/facilitation dimension inte diagnostic work with organizations,
which was consistent with the overall goals of L.

The Advisory Division has continually sought to ugde its service. In 2005, a hew
computer based toolkit for the speedy gatheringaaradysis of information from groups of
people, known as Re-Solve, was introduced as alatdrpart of the diagnostic review
process. Aside from speed, the main advantage oBdRe is that it promotes
collaboration in situations where time, distancestcand personal and group dynamics
prevent people getting together. Additionally, iscaassists the monitoring of progress
within an organization. One company that used RgeSas part of an industrial relations
review was of the opinion that the process fatéiathe parties moving quickly to an
agreed joint agenda focused on improving workirgti@ns. The LRC is beginning to use
the technology more widely to support other adgtsgitsuch as interest-based bargaining
and dispute resolution.

In 2004, a study evaluated the reviews that hadh lweaducted by the Advisory
Division (see Cronin, 2004). The objective of thesearch was to gain insights into the
strengths and weaknesses of this process in a mdratevould be helpful to practitioners
and lead to improving the quality of service. Talerate the impact of the diagnostic
reviews, a small representative survey was caoigcdn firms that had used the service.
The survey found that 54 per cent of respondentseped that the review process had
resulted in some improvements in industrial retajowhile 45.4 per cent suggested that
significant improvements had occurred. The imphrtigonfidential and non-
confrontational nature of diagnostic reviews waanitfied as the main reasons why this
service had such a positive impact. Overall, theystoncluded that the diagnostic review
process had functioned as an effective mechanismdth opening up communications
and dialogue within organizations experiencing IRallties and creating the conditions
for joint problem solving.

2.2.2 Codes of Practice

Another important strand of the Advisory Serviceiork is the development and
promulgation of statutory Codes of Practice in adance with Section 42 of the Industrial
Relations Act 1990. The objective of these stajutastruments is to set out recommended
good/best practice in relation to a particular emgplent/workplace issue or a particular
provision of an employment law. Two main factorsénariven the development of these
particular statutory instruments. One has beeneaggats reached through tripartite
discussions under the national social partnershipparticular, four specific codes of
practice, including th&nhanced Code of Practice on Voluntary DisputeoRei®n, were
written in response to commitments set out in a emof national social partner
agreementsThe other has been employment legislation. Seversdes have emerged
directly from requirements in specific employmeaggiklation as in the case, for example,
of theCode of Practice on Sunday Working in the Retaldér

The preparation of a Code involves staff from tdeisory division working closely
with the social partners and, where required, otifeected stakeholders, to prepare a
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consensus based draft code, which is then forwaéue Minister for Enterprise, Trade
and Employment who designates it as a statutorye@bdPractice. The drafting of codes
can be challenging as the issues being addressdtequently contentious and the source
of disagreement between trade unions and emploiteis.a testimony to the problem-
solving skills of the advisory division that theycgessfully secured the adoption of ten
statutory codes over a ten year period from 19932220

= Code of Practice on Dispute Procedures includingd@dures in Essential
Services

= Code of Practice on Voluntary Dispute Resolution

= Enhanced Code of Practice on Voluntary Dispute Riiso
= Code of Practice on Victimisation

= Code of Practice on Grievance and Disciplinary Redares

= Code of Practice on Duties and ResponsibilitiecEmployee Representatives
and the Protection and Facilities to be Affordedrthby their Employer

= Code of Practice Detailing Procedures for AddregdBullying in the
Workplace

= Code of Practice on Compensatory Rest Periods
= Code of Practice on Sunday Working in the Retaaldér
= Code of Practice on Access to Part-Time Work

The various codes operate as soft regulatory im&nts. Improvements are sought
to particular employment practices by providingailed guidance on what constitutes
recommended good practice. Where a Code is dirdictked to specific employment
legislation, the emphasis on adopting good pracsce&eomplemented by a focus on
encouraging compliance with certain provisionstaf televant legislation. For example,
The Code of Practice on Sunday Working in the R&taide seeks to assist employers,
employees and their representatives in observiegptiovisions of the Organisation of
Working Time Act, 1997. This twin emphasis on mdtin place practices or procedures
that encourage legislative compliance — therebydawg referral to a public agency — and
promulgating good employment practices to fostétebeelations between employees and
management at the workplace ensures that the Godda effect a form of preventative
mediation or facilitation. The experience of the vitdry Service is that where
organizations adopt Codes, it facilitates a pro@dsmproving internal employment and
industrial relations practices, structures and @doces. Additionally, although the Codes
do not have the force of law, they can be takem attcount in the course of proceedings
before the Labour Court, the Employment Appealbdiral and the Equality Tribunal.

In terms of effectiveness, a LRC survey in the 20@0s of industrial relations
practitioners — employers and trade unionists — W used the Commission’s services
revealed that the various Codes were widely useldhéghly regarded. The vast majority
of practitioners surveyed were aware of the vari©ades (94 per cent) and, significantly,
86 per cent of respondents indicated that they nuseéeof them. The most widely used
Codes were those relating to grievance and diseipbullying and harassment; duties and
responsibilities of employee representatives argpude resolution and procedures in
essential services. There was also a strong camsemsongst respondents (80 per cent)
that these statutory instruments are an effectigeh@anism for promoting the adoption of
good practice in the management of industrial i@hst Interestingly, the survey also
revealed a demand amongst practitioners for theapagion of new Codes of Practice on
issues such as cultural diversity, family-friendiyork arrangements and transfer of
undertakings.
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One shortcoming that emerged from the survey was ghactitioners thought that
codes could be promoted more effectively. The anlyiservice has acted upon this
finding by developing a Code of Practice servicelguSupport material has been put on
the LRC web site and the guides are actively prechat all seminars and workshops that
are designed to encourage the adoption of goodigeaemployment relations. Although
Codes of Practice have evolved in a somewhat adanocreactive manner, they are
indicative of the growing reach of statutory instents in relation to workplace issues,
albeit in the form of a type of soft regulation. Agesult, the usage of such instruments
will probably continue to expand in the medium texhteast.

2.2.3 The Advisory Service and the trade union
recognition problem

An on-going source of tension between trade uniengployers and Government is the
absence of effective trade union recognition lamg procedures (Gunnigle 2000). Ireland
is the exception amongst Anglo-Saxon countrieshiat tthere are no legal rules that
establish procedures relating to trade union reitiogn Traditionally, it was the Labour
Court that dealt with union recognition cases Isyiisg a non-binding recommendation on
how to resolve a dispute about recognition. Typycdahe Court made recommendations
that supported employee demands for union recagniliowever, Gunnigle (2000) argues
that a sizable number of employers did not comphj whese recommendations because
they faced no effective legal or public sanctiomhe main reason why no effective
sanction could be introduced was that employerse havconstitutional right of free
association, which has prevented Governments gpkgislation that would have obliged
them to recognise a trade union if certain proceslor conditions were met.

Over the years, this matter has consistently rahkifigh trade unions. In an effort to
address the problem, a High Level Group on TradetJRecognition was set up in 2000
to devise a solution to the problem (Dobbin, 2005proposed a new two part procedure
to address employer and trade union concerns al@on recognition. The first part
recommended that the Labour Relations Commissitabkesh a Code of Conduct on
Voluntary Dispute Resolution. The LRC supported ttecommendation and introduced
such a code in October 2000. The code created apmewedure for resolving union
recognition disputes. It starts when a union makekim on the company that relates not
to recognition, but to an employment and industrielations matter, for example,
improved pay and conditions. If the company refusagcognize the claim and collective
bargaining does not occur, the claim can be redetoethe LRC. The LRC first brings
together the disputing parties in an effort to reacvoluntary settlement. If no resolution
occurs the LRC can make its own proposals. Buiake fail to produce a settlement, the
parties are asked to enter a mutually agreed “egaif period”, which normally lasts for
about 6 months. During the cooling-off period, tRC may engage expert assistance,
including the involvement of the Irish CongressTofde Unions (ICTU) and the Irish
Business and Employers Federation (IBEC), to helpesthe dispute. If the cooling-off
period ends without the dispute being resolved|fR€ disengages from the process.

The second part of the High-Level Group’s Repots smit the procedures to be
followed in this deadlock situation. It is also thecedure invoked when an employer or
union refuses to use the voluntary dispute resmiutiode. These procedures formed the
basis of the Industrial Relations (Amendment) AGO2. When the parties refuse to
participate in the LRC’s voluntary code, the Adbwais the case to be heard by the Labour
Court. Normally, the Court hearing results in a 4bimding recommendation on the
substantive matters of the dispute: recommendatibise Labour Court cannot mandate
collective bargaining between a union and emplolyehis recommendation does not lead
to a settlement, either party can ask the LabowrtCor a determination which more or
less repeats the contents of the recommendatidnalba opens up two other possible
resolution procedures. Under the first option, thr@on waits for 12 months for the
determination to be implemented. If this does regggen, the party can go to the Circuit
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Court to have the determination legally enforceddé&r the alternative option, known as
the fast-track procedure, either party to the dsman seek a review of the determination
after three months. Provided that the circumstan€ése case have not radically changed,
the review simply reaffirms the initial determirati If the decision of the review is not
followed within six weeks, the case can be broumgfore the Circuit Court for a legally
binding “enforcement order”.

Some unions were unhappy with the 2001 Act, addtrobt introduce any new
regulation on trade union recognition disputes alsb because the procedures created
were much too cumbersome (D’art and Turner, 2006 focus was more or less on
procedural matters, with the Act introducing a htigo bargain” rather than a proper
recognition procedure. This dissatisfaction ledhamated exchanges between the social
partners in the negotiations leading to the 2008asgartnership agreemer8ustaining
Progress This quarrel ended with the social partnershipsieg the procedures that had
been established by the 2001 Industrial Relatiorts. AJnder the new agreement,
government provided the LRC and the Labour Couthwitra resources to ensure that
trade union recognition dispute cases were settithin a maximum time frame of 34
weeks instead of the two year period that was tmerunder the 2001 Act. Under the new
arrangements the voluntary stage at which the L&&ksto obtain a voluntary agreement
lasts only six weeks. If no agreement is reached the case goes automatically to the
Labour Court which is obliged to issue a recomméodawithin a three week period. A
trade union then has four weeks to seek a bindatgrohination which ultimately can be
legally enforceable. Another part of the new paekags a new victimization code that
clarified the meaning of the term. The new codeldsigned to help the LRC and the
Labour Court when addressing cases involving aliega of victimization against
individuals involved in union organizing activitffhese changes were made law in the
2004 Industrial Relations Act.

The Advisory Service Division (ASD) of the LRC wassigned responsibility for
processing referrals to the LRC under these proesds it was seen to be better placed to
deal with non-union firms. These were difficult egb cases to resolve for two reasons.
First of all, unlike most other problem-solving iaityy in which the Commission is
engaged, the employers involved in these refewal® reluctant participants. Secondly,
the employment and industrial relations historytlté companies involved was usually
acrimonious, which made the realization of a negetl settlement within the stipulated
six week period a difficult enough task. The Advis&ervice coped admirably well with
these challenges. For example, in 2005, it harsitednty-five cases involving 403 issues,
of these 202 issues were resolved at the LRC stiahehe remainder — 203 issues — being
referred to the Labour Court. Given the time delagsociated with the initial Voluntary
Dispute Resolution Code, the introduction of delgditime frames in 2004 improved the
process as it focused minds on both the employer teade union sides. From the
Commission’s perspective, this process was modgrsiiecessful. There was a degree of
concern regarding the relatively high number ofiéssbeing referred to the Labour Court,
though given the difficult institutional context imhich these issues are being processed,
the resolution rate achieved at the LRC was comatged

Although the procedures established in 2001 andesyuently revised in 2004 did
not directly relate to trade union recognition, ythenabled a trade union to raise an
employment and industrial relations grievance sasha claim for improved pay and
conditions in a non-union organization. Effectivélgreated a form of ‘shadow’ collective
bargaining in the non-union sector that lead torowpd pay and conditions for employees
(Higgins, 2005). The negotiation skills of the Aslmty Service alongside the decisions of
the Labour Court were key factors in the creatidntlds situation. However, this
development was stopped in its tracks by a rulifip@ Supreme Court in@ause celebre
involving Ryanair. Ever since 1998 there had beetmade union recognition dispute
between the airline and its pilots. A number ofthigvel initiatives were made to resolve
the dispute without much success. At the end o62€@te Labour Court at a preliminary
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hearing ruled that a trade dispute existed betvi®eamair and Impact, which opened the
door for the Court to use the provisions of the 2@@d 2004 Industrial Relations Acts.
Almost immediately, the airline referred the mattethe High Court. But it ruled that the
Labour Court had the jurisdiction to address treeca@he company reacted to this decision
by referring the matter to the Supreme Court. Téegion of the Supreme Court went in
favour of the company as it ruled that the tradenshad no case as Ryanair's Employee
Representative Committees were deemed to be adbienllective bargaining’ within the
company.

The upshot of this ruling was that the vast majoot non-union firms would be
able to escape the remit of the Industrial Relatidnts, 2001-2004 if an employer has in
place some form of permanent machinery or procedutgereby independent
representatives or workers can negotiate colldgtiveth the employer with a view to
reaching agreement. Unsurprisingly, after 2006rrafe under these Acts to the Advisory
Service of the LRC more or less dried up. Thereewmixed feelings to this chain of
events inside the Advisory Service. On the one hénere was disappointment that a
seemingly workable, although imperfect, solutiomttthad been found to the thorny
guestion of trade union recognition had been leftaiters. On the other hand, there was
some relief because the processing of the refdiratthad made under the 2001/2004 Acts
were hugely time consuming and had started to datmithe work of the Division. With
the procedures of the Act falling into abeyance, Alalvisory Service was released to step
up its work on preventive dispute resolution.

2.2.4 Providing advice and training and development

Over the years, the Advisory Service has ratchepeitlk preventative mediation work with
organizations that wanted to enhance their capdeitydealing with industrial relations
issues even though they did not face any immedratestrial relations problems: they
sought to build up their problem-solving capacityanticipation of potential problems
ahead. Thus, organizations viewed the Advisory iSenas a source of advice and
expertise on a wide range of employment mattedudiing the development of disputes
and grievances procedures, the adoption of new \poaktices and procedures to help
manage structural chang€he provision of detailed quality advice on requistboth
employers and trade unions (together or separatelginployers alone (where there is no
union recognised in the workplace) on good pradtceow an integral element of the
Division’s work. Depending on the issue involvelistadvice may focus on encouraging
organizations to adopt relevant codes of practicg may involve more direct forms of
assistance, which entail the Advisory Service wagkivith employers and trade unions on
industrial relations experiments such as the intetidn of interest-based bargaining
and/or joint problem solving. The Advisory Servidmes not provide off-the-shelf
solutions to organizational problems, but seeka/dok with the relevant stakeholders to
design customised approaches that enhance organaaperformance, improve the
employment and industrial relations culture, getgerautual gains and assist in
employment creation and retention.

Complementing this advice activity, the service baen engaged in training and
development initiatives. In response to the finding a Customer User Survey LRC in
2005, the advisory team developed for the firsietimnlimited training and development
service to deliver specialised programmes in tHieviang areas:

=  Conflict prevention/resolution and employee relasiehallenges for employee
representatives and employees

=  Conflict prevention/resolution and employee relasiehallenges for managers

= Skills development and general information for ewgpk representatives
elected for the purposes of the Employees (Pravigib Information and
Consultation) Act 2006
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= General information for managers and employee sgotatives on the
Employees (Provision of Information and Consultaiact 2006 and

= Implementing and maintaining effective communicatitrategies

The Advisory Service is responsible for coordingtthis new service though the
actual training is delivered by experienced crasgfional teams. There is a strong
emphasis on providing customised and tailored itxginfor example, one programme in
conflict management was developed for DirectordNofsing at the request of the Irish
Nurses Organisation. Given the potential resoungaications, the emphasis to date has
been on providing a limited but focused high gyaliaining programme. In particular,
there has been a strong emphasis on programmescématenhance certain core
competencies and contribute to the Commission’'ategiic objective of supporting
enterprises to develop stronger innovative andilflexin-house conflict management
systems.

2.2.5 Building research capacity

The Advisory Service has a longstanding commitntergromoting high quality research
on employment relations, not least to allow the @wssion make more informed,
evidence-based decisions about its activitiesetemt years, there has been an increased
emphasis on identifying priority areas for colladttyn in undertaking projects with both
other relevant public and professional agencies thid level academic institutions.

Recent examples of the research projects spondiyetie LRC and managed by the
Advisory Service include:

= A survey of HRM practices in multinational companie

=  Examining the Efficiency and Effectiveness of Enyph@nt Dispute Resolution
Agencies

= A Survey of Workplace Conflict Management PracticeBeland

= Conflict Management Systems in Subsidiaries of Nomen Multinational
Organisation located in Ireland

= Managing and Representing People in the Recession

The Advisory Service organizes at least one mapaference a year to disseminate
the key findings of research reports. To provideeour of the research that is conducted,
Table 5 sets out the main findings of the receatigcluded research study on Managing
and Representing People in the Recession. In addilie Service also organizes smaller
scale workshops and seminars on its research delaigk. The key objective is to ensure
that employment and industrial relations resealithins the widest possible audience. But
the research work has also an important practieshent to it as it contributes to the
review of the Commission’s existing policies and ttevelopment of new initiatives. For
example, the research on the efficiency and effenss of Employment Dispute
Agencies led to the establishment of a new mediaarvice. Similarly, the findings from
the project Conflict Management Systems in non4uftNC subsidiaries is leading to the
LRC to develop a new policy approach to the forelgact investment sector in Ireland.
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Table 5

Managing and representing people in the recession: Key findings

Most effective HR Practices

HR Response Programmes

When asked to identify the most effective HR
practices in managing the recession, most frequently
identified were:

= Communication & information disclosure
= Efficiencies and cost control

Multi-stranded hard HR retrenchment programmes
adopted in about 1 in 2 workplaces & similar
incidence of mainly pay-freeze focused response
programmes

But employers in general seeking to balance hard and
soft practices:

= Engagement & consultation )
= 7 out of 10 firms combine hard retrenchment

Thesg praptlces also among those .strongly programmes with a range of soft HR practices that

?3300|ated in focus groups and C,?Se studies .Wlth include more emphasis on communications,

good human resource management’ in the recession. employee  engagement measures and  the

Relations with trade unions involvement of employees in developing response
measures

= The majority of firms appear to consider the
participation and contribution of unions during the
recession in a fairly positive way.

= More than six out of ten firms stated that they had

actively engaged with unions in developing HR Human resources in the recession: Some key
options with which to respond to the recession. conclusions

= Almost six out of ten firms disagreed that the = Employers commonly adopting multi-stranded HR
actions required to respond to the recession have response programmes geared to reducing payroll
been so urgent that there has been little time to costs but also seeking to preserve motivation and
consult or negotiate with trade unions. commitment.

= 3 out of 10 firms combine hard retrenchment
programmes primarily with more emphasis on
communications.

= Leaner but more influential HR functions.
= Unions facing unprecedented challenges.

= s the recession breaking the mould of established
patterns of work and employment?

Source: Adopted from Roche et al 2011

High quality research combined with the extensivacpcal experience of staff in
the Advisory Service provides a reservoir of knalge to support the ongoing evaluation
of existing policy services and initiatives. Thevigbry Service team is eager to improve
continually the quality and effectiveness of the @' range of policy services and
initiatives. The insights and learning from reskaand its practical activities helps the
LRC remain relevant by ensuring that services aitthiives reflect the ongoing dynamics
of workplace change and labour force developmertith ¥e increased pace of change in
recent years, the importance of supporting leadge research in priority areas related to
the core work of the Commission has arguably irszda

2.2.6 Awareness raising and information provision

A further important area of work for the Advisorer8ice is raising awareness and
providing information about the functions of the CRThese activities have been an
evergreen in the Service’s portfolio of activitidsitiatives in the areas of advice and
information have recently included:

= | RC Service Guides— a new suite of information literature has beeitten in
the form of Information Packs and seven stand-alofeemation leaflets have
been developed.

= Corporate DVD and CD-ROM - a film on DVD has been produced
describing the work of the LRC and explaining hdw brganization’s services
can help firms improve their management of the eymknt relationship and
resolve employment and industrial relations prolslem
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=  Workshops and conferences- a series of regional seminars were organized
specifically for the SME sector to explain how t@emmission could work
with small firms to upgrade their people managenespertise.

= Web site —As part of the implementation of the CommissiorCs |Strategy
and Plan, considerable improvements were madeestodhtent, navigation and
image of the LRC’s web site. All of the commissi@publications are available
on the web site and since 2005 it is now possiblafply online for the
assistance of the Conciliation Service

The Advisory Service has sought to disseminatméterial widely and in particular
to reach out beyond its traditional client base;drample, material has been distributed
through the network of Citizen Information Centrasross the country. Similarly, in
response to the emergence of a more diverse weskfand in particular the increased
numbers of migrant workers accessing the Rightsr@igsioner Service, the division has
sought to build up stronger linkages with bodieshsas the Migrant Rights Information
Centre. It has also made its material availableaimumber of different languages.
Additionally, multi-media packs have been distrémito all second and third level schools
and colleges. Together, these various initiatiesasent a considerable improvement in
the LRC’s advocacy and awareness-raising activity.

Given the developmental nature of its work, the i&drw Service does not have the
overt type of performance indicators that are abdd to the Conciliation Service to
measure the success or otherwise of its work. Hewesarious surveys of clients suggest
that the Advisory Service of the LRC has a numibepearceived strengths, including a
quality and professional work programme, highlylleki and experienced staff and a
capacity to address entrenched positions, buildt tand assist parties in reaching a
resolution. Thus, the Advisory Service has gragud#veloped a comprehensive set of
activities, programmes and services aimed at prognainprovements in employment and
industrial relations practices and procedures.drigular, it has developed a strong focus
on preventative mediation as part of the overalettgpmental focus. The continuing high
level of referrals to the statutory dispute regolutagencies suggests that the need for
these services remains undiminished.

The Rights Commissioner Service

The third main service of the LRC is the Rights @assioner Service, which was
established by the Industrial Relations Act 1969rovide a third party procedure to help
solve employment disputes and grievances raisedntiyiduals or small groups of
workers. At the start, it was envisaged that theise would largely perform a problem
solving role by helping to settle deadlocked snsalale collective disputes in a non-
legalistic manner. The rationale for creating tee/ige was to ensure that relatively minor
collective disputes did not escalate into largdesstnd-offs between employers and trade
unions. In the period since its establishment hamnethe role, function and indeed
importance of the Rights Commissioners Service ¢tanged significantly. Although
Rights Commissioners have retained their problelvirsp function, they have gradually
acquired a more encompassing quasi-judicial rolespect of employment rights. No less
than nineteen pieces of legislation give Commis&isran active role in the settlement of
disputes — in 1995 only three pieces of legislatiopinged on the work of the service.
Thus, Rights Commissioners now have the doublesbbad role of problem solving and
vindicating mostly individual employment rights.

The result has been a massive increase in the muwhbeferrals to the service over
the last decade or so. Figure 5 below shows thd98v less than 1,000 referrals were
received by the Rights Commissioner Service, buQda0 the number is near 16,000.
Thus, there has been a near exponential incredle imumber of cases being dealt with by
Rights Commissioners, making it probably the magnicant employment dispute

28



resolution agency in the country. To cope with timassive increase in workload, the
number of Rights Commissioners has increased friom tb seventeen in the past ten
years. Because the service has evolved into suisyaand important dispute resolution
body, a detailed examination is made of its worowe The purpose of this analysis is to
get a better insight into the type of employmenbbigms addressed by the
Commissioners, the type of people who bring claintise sector in which they work, their
gender and so on — and the manner in which refeed addressed. To carry out this
analysis, a random sample of 3798 cases, or 28&3aahts was randomly compiled from
all cases referred in 2006. The sample represamecbximately two-thirds of all cases for
2006, providing is sufficiently large enough samiglgyive confidence that the findings of
the sample are representative of the cases foy#aat Before the findings of this analysis
are set out, it is important to say more about thure of the Rights Commissioners

Service.
Figure 5
Referrals to the Rights Commissioners
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Source: LRC Annual Reports

Rights Commissioners are appointed by the MinisterEnterprise, Trade and
Employment having been nominated by either the IGFUBEC on the basis of their
experience and expertise in the employment/inchilstélations arena. Although Rights
Commissioners are supported and managed by the tliR§,are not employees of the
organization and are formally independent. Althowjights Commissioners are drawn
from either a trade union or employer background¢ceo appointed they act in an
independent manner when undertaking their statudaties. Each Rights Commissioner
must possess an extensive knowledge of indusglaiions processes as well as a range of
dispute resolution competencies — investigatiorgotiation, facilitation and mediation.
They also have to be familiar with employment l&gisn, which has increased in volume
and complexity, although they do have access tl gpport and advice if required.

A Commissioner becomes involved in an employmespute when a claimant
requests their intervention under a particular g@iet legislation. On notification of the
claim to the respondent by the Rights Commissioservice, the parties will be
encouraged to settle their dispute which is indreadf the strong problem solving ethos
that has characterised the service since its éstatnt. If a settlement is not possible at
this stage, it is the responsibility of the RiglRilsmmissioner to conduct an investigation
and gather as much information as possible, inofuthe holding of a hearing.
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The hearings, which are normally presided over Isyngle Rights Commissioner,
are formal but non-adversarial in character. Theynat a court of law and as such there is
no cross-examination process. At a hearing eadly gagiven the opportunity to present
their case, often with the support of a written migsion. Even though Rights
Commissioners are increasingly dealing with clapegaining to employment rights, they
continue to adopt a pragmatic, problem solving appih to this process. Following the
completion of this process, the Rights Commissiemél issue their outcome in the form
of either decisions or recommendations, dependmthe legislation under which the case
is referred. All recommendations are binding on plagties and are legally enforceable
unless made under the Industrial Relations Act§94801. The whole process from
lodging a claim to the issuing of a decision taesverage about four months.

Thus the Rights Commissioners service is a religtivaique institution it that it
seeks to combine a problem-solving role and andachtion role. It has the convening
power of a public institution to oblige parties atwed in cases of industrial relations
conflict or alleged breaches of employment rigbtaittend meetings that aim to settle the
problem. It has authority to decide the winners Bos@rs in cases, but it prefers for the
parties, under their guidance, to devise their salation to a problem. The service is easy
to access — there are no formal procedures thatl stathe way of people using the
service: employees do not have to communicateMiitst their employers before taking a
case to the Rights Commissioners. Its relative raamtty from the other more formal
dispute resolution agencies has enhanced its taputar being an informal and speedy
service. The fact that the Rights Commissionersapminted from the ranks of the social
partners gives the service credibilty among empisy and employees within
organizations. All in all, its presence affirms thgortance of having a public institutional
presence to solve small scale collective industetdtions and individual employment
problems as well as to address alleged breachemployment rights: the probability is
that many of these issues would go undetectee iféhvice did not exist.

2.3.1 The work of the Rights Commissioners

To examine the work of Rights Commissioners in itletsformation was taken from the
3798 case files that were examined on ten variabldst; Sector; Gender of claimant;
Nationality of claimant; Salary of claimant; Repatation of claimant; Representation of
respondent; Outcome; Level of Compensation; Wherelatision was given, the reason
why. In six out of the ten variables — Sector; Ganaf claimant; Nationality of claimant;
Salary of claimant; Outcome; Where no decision giaen, the reason why — the data was
simply not available for all cases studied. Althbugs will be identified later, very few
cases reach a hearing stage, data was collectesll arases submitted to the Rights
Commissioner Service, whether they make the heatamge or not.

Claims to the Rights Commissioners were found galdily in three industries —
construction; wholesale and retail trade; and Botmhd restaurants. These make up
41.7 per cent of cases referred to the Rights Casioners. The three sectors represent
areas of work where many jobs are low skilled acprious and perhaps even both. In
addition, they are sectors where trade union meshigeiis low and collective bargaining
weak. Employees in the construction and hotel ara$taurants sectors are
disproportionately likely to bring cases before Rights Commissioners, compared to the
total employment for each respective sector.

The gender of the claimant was determined relatisghightforwardly most of the
time from the case-file. This analysis found th&tS5per cent of cases were brought by
male claimants, although men constituted only 49&3cent of the workforce in Ireland
in 2006. Female claimants brought 40.4 per cerdases, while a further 1.1 per cent of
cases were brought by collective bodies. Irishomatis who bring cases before the Rights
Commissioners are disproportionately likely to keenéle, while non-Irish claimants are
disproportionately likely to be male. Female clamtsaare, on average, lower paid than
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their male counterparts (€422.19 per week and ©808er week respectively). Male
claimants are most likely to be employed in thestauttion (28.1 per cent); wholesale and
retail trade (10.3 per cent); and the manufactu@O per cent) sectors, while female
claimants are most likely to be found in the healtld social work sector (20.9 per cent),
wholesale and retail trade (15.6 per cent) andl laoi# restaurants (14.4 per cent) sectors.
Table 7 shows that for every 3 female claimantsolkeng their dispute without a formal
decision being made by the Rights Commissionery; o male claimants will not
require a decision. Where a case requires a dadb® odds of the case being found in
favour of the employer are 25 per cent higher witieeeclaimant is female than where the
claimant is male, although this difference is righgicant.

The nationality of the claimant was establishedubing the origins of the surname
of the claimant as a proxy. To reduce the mistakegationality and to enable statistical
analysis, claimants were grouped into Anglo-Iristd amon-Anglo-Irish. Those claimants
grouped in the Anglophone category had surnaméds Aviglo-Irish origins (namely those
surnames which originate from countries such aarde the United Kingdom, and the
United States etc.). In contrast, the non-Angloghoauntries would cover surnames of
any other origin. It is acknowledged that this agmh is not foolproof, as certain
claimants may be miscategorised (such as secondragem immigrants or married
women), however this method has been used efféctas a proxy elsewhere (Harzing
2001). The vast majority (74.59 per cent) of norgldphones fell into the Eastern
European category. A disproportionately large numbk cases originate from non-
Anglophone claimants. In particular, Table 6 shoat nearly 30 per cent of cases in the
sample were brought by migrant workers, even thahgly made up only 11 per cent of
the Irish labour market in 2006. As with genderbl€a7 reveals that significant and
notable relationships existed between nationality whether a decision was required, and
whom the decision favoured. Table 7 indicates Arajlophone claimants are 22 per cent
more likely to resolve their dispute through thitidh problem solving process organized
by the Rights Commissioner than non-Anglophonen@aits. This suggests that claimants
with a better understanding of the Rights Commissigprocess (i.e. those who originate
from Ireland) make more use of problem solving apputies. Of the cases that required a
decision, ‘Anglophone’ claims are approximatelyethrtimes more likely to be found in
favour of employers compared to non-Anglophonentsai
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Table 6
Profile of referrals to Rights Commissioners

Was a decision Who was the decision in Rights-based or issue
required? favour of? based claim
No Yes No No Yes No No Yes No
Gender Female 1460 394 1066 394 277 117 1469 1163 306
Male 2219 743 1476 743 517 226 2296 1933 363
Anglo-lIrish Anglo-Irish 2454 772 1682 772 493 279 2491 1882 609
versus non-
Anglo-Irish Non-Anglo-Irish 1222 363 859 363 299 64 1271 1211 60
Does the Employee has 2498 778 1720 778 525 253 2563 1972 591
employee have representation
representation?
Employee has 1181 359 822 359 269 90 1201 1124 78
no
representation
Does the Employer has 1008 385 623 385 224 161 1044 887 157
employer representation
have

representation? Employer has 2671 752 1919 752 570 182 27121 2209 512
no
representation

Source: Teague and Hahn (forthcoming)

Table 7
Statistical analysis of referrals to the Rights Commissioners

Was a decision required? Who was the decision in Rights-based or issue
favour of? based claim

Sig. Exp(B) Sig. Exp(B) Sig. Exp(B)
Gender(1) .000 .708 119 1.253 500 1.065
AngversNonAng(1) 012 1.221 .000 347 .000 139
EERepvnorep(1) 738 974 024 1 .000 193
ERRepvNOrep(1) .000 1.588 .000 AT3 .001 1.437
Constant .000 1.885 410 .886 .000 .355
Nagelkerke R Square .022 102 199

Source: Teague and Hahn forthcoming

The majority of claimants fall below the averageeklg salary, with the modal
salary band for these claimants being €301 — €400veek. The national average weekly
wage at the time was €767.00, while the averagekiwesalary of the claimant was
€475.47, demonstrating that employees with lowdteskjobs and perhaps with limited
bargaining power were disproportionately likelyuse the Rights Commissioner Service.

Table 6 shows that employees were twice more likidy choose to have
representation in the Rights Commissioners protless to represent themselves. The
reverse trend is found for employers, who were dwice more likely not to choose
representation. Trade unions play an important iolébringing cases to the Rights
Commissioners: about 73.6 per cent of those empkyath representation (48.8 per cent
of the total sample of employees) bringing caseRigiits Commissioners use trade union
representation. In the case of employers, the mostmon form of representation is a
solicitor, suggesting that, at least on the emplgyside, there has been some degree of
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legalisation of the service. But overall the Rigddmmissioners service seems to have
avoided the heavy legalisation that has affectdgroemployment rights bodies, most

notably the Labour Court. Table 7 indicates, sonswslrprisingly, that the odds of a case
being found in favour of the employer were 30 pentchigher when the employee had
representation. It is difficult to know what liestbnd this peculiar statistic. It may be that
employees are more likely to seek representatiarages in which they are not confident
of winning. In contrast, where an employer choasebave representation, the decision
was over twice as likely to be in favour of the déoypr. The expertise, usually of a

solicitor, may be the deciding factor in these sase

A distinction is made in the literature on workpamonflict between ‘rights-based’
disputes and ‘interest-based’ disputes. Rightsébalgputes normally refer to workplace
problems that relate to employment rights estabtighy legislation whereas interest-based
disputes usually arise in the context of industéddtions activity — an alleged breach of a
collective agreement, for example. Using the IndalsRelations Acts as a proxy for
‘interest-based’ disputes, Table 6 reveals thasghdaimants with representation or those
who were Anglophone are over five times more likielyoring an interest-based case than
those without representation or those who are noglgphone. This suggests that the
dramatic increase in rights-based cases going ééfar Rights Commissioners has been
fuelled at least in part by the high number of rardgrlabour arriving in Ireland from the
mid-90s until the late 2000s.

2.3.2 The distinctive capabilities of the Rights
Commissioners

This assessment of the work of the Rights ComnrigsiService suggests that it plays a
hugely important role in the resolution of smalblsccollective industrial relations and
individual employment disputes. First of all, itpgars to be particularly in tune with
modern forms of workplace conflict. As was highligth earlier, a key trend in Ireland and
elsewhere has been the big shift from large-sealasitrial conflict, involving strikes and
other forms of industrial action, to small scalerkpdace disputes. Many of these small
scale disputes have a rights-based dimension dgelyato the significant growth of
employment legislation over the past fifteen yed@te Rights Commissioners service has
a number of features that allows it to addresstitigised conflict at the workplace
effectively.

In particular, it possesses a convening power thiges employers to answer
claims of breaches of employment rights and statsddrhus, it has legal backbone. Yet, it
prefers to carry out its tasks in an informal manmdiich means that the service is not too
legalistic. Rights Commissioners usually try antveaases through what Dorf (2003)
calls a ‘disentrenching capacity’. Employees angblegers are first encouraged to solve
their problems by themselves in a manner consistithtthe law. Both parties normally
use this opportunity as they know that the Righten@issioners can impose a penalty
default — the situation where a party (or partié€es sanctions that potentially makes
them worse off and certainly no better off thathiéy had brokered their own agreement.
Being able to vindicate employment rights by prablesolving allows the Rights
Commissioners to uphold labour standards and satydoyment problems without being
too bureaucratic or legalistic.

Another attractive feature of the service is thatppears to reach those working in
low paid areas of the labour market more than ahgroemployment rights body: the
majority of referrals to the Rights Commissionergoive relatively low wage employees,
working in sectors where a sizable number of jalespaiecarious. In addition, the service
deals with a large number of cases from migramsaacale that is disproportionately
higher than other Irish dispute resolution bodis.big claims can be made that migrant
and low wage workers find it easy to access Rigummissioners as the size of the
potential pool of cases that could be lodged withgervice is unknown. Nevertheless, the
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Rights Commissioners service appears to work inag that allows less well-off and
marginal groups to vindicate their employment right an effective way. Without the
service, it is likely that fewer breaches of empiant rights would be addressed. These
impressive attributes suggest that Rights Commissgcan connect better with different
parts of the labour market than other employmegtitsi bodies.

A third feature of the Rights Commissioner Senigdhat it is relatively easy to
access both by trade unions and individuals. The slaows that trade unions represented
claimants in about three quarters of the referttads involved the use of representation.
With solicitors only representing 18 per cent @liclants and 14 per cent of respondents, it
would appear that the Rights Commissioner Serva® dvoided the heavy legalization
that is associated with other employment rights disgpute resolution bodies in Ireland
elsewhere. These findings suggest that the sersiceot too legalistic and enjoys the
support of trade unions, both of which are attk&cinstitutional qualities. At the same
time, those without any formal representation appear able to access the service. A
notable finding is that about a third of complaitsaelect not to have representation when
bringing a case to the Rights Commissioners, nallible the number of those who use
solicitors. Moreover, lack of representation doesseem to have had much of an adverse
impact on the outcome of such a case. In factd#te indicates that where a complainant
appoints representation, this may impact the lkeld of the case being found in their
favour. Being able to deal with collective induatnielations institutions and individuals at
the same time suggests that the service has suifiiexibility to deal with the diversity of
work experiences in modern labour markets.

The ability to problem-solve and to vindicate riglsuggests that the Irish Rights
Commissioner Service views the enforcement of eympémt legislation as both lagal
and asocial process: Rights Commissioners are legalistic antdtive when necessary but
also accommodative and supportive of informal soh# to problems. This is a very
positive feature of the Rights Commissioners Servisome years ago, James Wilson
(1969) wrote an influential study callatarieties of Police Behavioutn this study, he
showed that it is misleading to think that the megaponsibility of police officers is to
enforce the law. Instead, he argued that their m@@is to maintain social order. In other
words, police officers use discretion and flextilivhen enforcing the law. In a similar
way, Rights Commissioners are not primarily intexdsn the mechanistic enforcement of
employment legislation; they are keener on maimginemployment and industrial
relations order by seeking to resolve employmersputies through problem-solving
processes. Thus, the Rights Commission service lketsa ‘street-level bureaucracy’
(Lipsky 1980). A street-level bureaucracy is anamigation where front-line workers
enjoy considerable autonomy when carrying out wasks (teachers, police officers and
social workers, for example). These workers reqdiseretion and autonomy as they work
in complex situations that are not conducive toapplication of prescriptive rules. They
often make decisions that involve packaging togetheltiple objectives in a highly
contingent manner. Right Commissioners enjoy seekl$ of discretion when carrying
out their tasks — they decide when to enforce dlaednd when to problem-solve, when an
informal deal is acceptable and when it is not.SEherganizational attributes prevent the
service becoming too formal and legalistic, whiculd well weaken its labour market
reach. They also lead to the service been hightatse to modern labour market times.
Other countries could learn much from this service.

The Workplace Mediation Service

In late 2005, the Labour Relations Commission laedc on a pilot basis, its new
Workplace Mediation Service, aimed at providing effective and tailored response to
particular types of issues and disputes that aerging within workplaces in Ireland. The
LRC characterised this new Workplace Mediation Benas a Voluntary, confidential

process that allows two or more disputing partiesésolve their conflict in a mutually
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agreeable way with the help of a neutral third gard mediatof. This new service is
viewed as being suitable to addressing disputesivimg individual or small groups of
workers and in particular will target complex digggithat require sensitive and dedicated
assistance in seeking a resolution. This wouldutheldisputes such as:

= Interpersonal differences, conflicts, difficulti@sworking together
= A breakdown in working relationships

= [ssues arising from grievance and disciplinary pcages (particularly before it
becomes a formal matter) and

= Industrial relations issues that have not beerstiigect of referral to the Rights
Commissioner Service, Conciliation Service or aeptlstatutory dispute
resolution agency.

The key driving force for the development of the Rfdace Mediation Service was
a perception amongst experienced staff that theviggp individualisation of disputes
combined with the increased incidence of workpladblems of a highly personal nature,
was potentially creating demand for a new disp@solution service. A Government
sponsored report in 200Bhe Expert Review Group on Bullying and Harassmaeuttich
argued that the public dispute resolution systeraded to focus more on highly
interpersonal disputes, often involving high levei®€motional investment, further nudged
the LRC towards creating a mediation service. Aftelatively extensive discussions
internally and with other external agencies, a itbataproposal emerged for the
establishment of a dedicated Workplace Mediatiowi6e. However, at board level there
was an initial degree of hesitancy about adoptiregproposal due to concerns that it might
divert resources away from already overstretched servicesBut these concerns were
allayed and the Workplace Mediation Service wasipet

It was decided to implement the new service oméardivisional basis to draw on
the wide ranging skills and experience of practgis from both the Conciliation and
Advisory Services. Table 8 sets out the key desgignciples of the new service, which
were considered to be in tune with best mediatractre. Eight staff volunteered to make
up the new mediation team and a customised and rebrapsive training programme was
devised for this group, including exposure to thpegience of other agencies who had
introduced mediation programmes, in particularBeality Tribunal (Ireland) and ACAS
(UK). The strong focus on training and learning toared into the pilot roll out phase,
with the team holding regular meetings to shareesgpces, highlight problems and
identify good practice. Although time consumingedb sessions were seen as an
opportunity to shape and improve the quality of fesvice. Since the creation of the
service, all the members of the team have sucdbsgfarticipated in a professionally
accredited advanced mediation training programme.

Table 8
Design principles for the Workplace Mediation Service

= Voluntary — mediation can only take place if both sides agree and any party is free to withdraw at any stage

= Confidential — the process is private and confidential unless the parties otherwise agree

= Solutions focused - the purpose of the process is to reach a workable and mutually agreeable solution to a
conflict or issue of difference

= Impartial — the mediator is impartial and does not take sides

= Informal and user friendly — the service is designed to foster trust and rapport with all parties

= Fast — it takes place as soon as schedules permit

Source Teague 2005
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In rolling out the service, the LRC had to overcaangegree of reticence from trade
union officials who were suspicious that the medraprogramme would undermine other
more traditional forms of dispute management. Thhes,mediation team spent some time
outlining to the social partners the benefits ofdiagon and how this form of dispute
resolution did not crowd out others practices sashfacilitation, conciliation or even
arbitration. In particular, they highlighted how dmtion may be a more suitable
procedure to address the growing number of bullyang harassment cases that trade
union officials are addressing. Table 9 sets oatriany benefits that can be derived from
mediating workplace disputes. Thus, creating thésv nservice needed considerable
organizational effort to not only create the intdroapabilities to deliver a user friendly
mediation programme, but also to persuade key ktddters about the potential of
mediation.

The mediation service is still relatively new a$dis only been fully operational for
three years. So far the number of referrals tostrgice has been relatively low. In 2010,
the mediation team received 38 referrals, whicholved convening 105 mediation
meetings during the year: the previous year thentdeaalt with a similar number of
referrals, but were engaged in 149 meetings, whiohthe surface at least, suggests that
staff are becoming more experienced at delivermgnformal but speedy service. The vast
majority of cases are from the public sector andwasild be expected are mostly
interpersonal in character, relating mostly to ésssuch as behaviour, role and status
within the workplace. They have also been primaiilgividual, one-to-one, disputes,
though a small number have involved up to fourigsrtThere is as yet no firm evidence
as to why the public sector has dominated referbalsit must be a cause for concern that
so few cases are coming from the private sector.

One of the motivations for creating the service teadevelop stronger connections
with private sector workplace where employment enatlistrial relations are increasingly
individualised in character. Although it is earlsrys, these initial motivations have yet to
be fully captured. Moreover, the mediation teamragadizing that mediation can be labour
intensive, which suggests that the service mayh®oiable to deal with a really high
number of referrals. Thus, it cannot be said thatrhediation service has an unmitigated
success, even though the team has brought to assfiak conclusion the problems that
have been referred to it. The teething problem:goa@ncountered by the service is
reflective of a deeper challenge facing the LRCjctvhs how to remain a relevant and
connected dispute resolution agency at a time vémeployment and industrial relations
have become less collective and more individualigéuls is an issue that will be more
fully discussed in a later section.
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Table 9
Potential benefits of the Workplace Mediation Service

It provides an opportunity for those involved to address the issues, explore options and reach a workable outcome
through a mutually agreeable course of action.

It creates a safe place for people to have their say and be heard which is important in disputes which are not only
personal but in which there is often a high level of emotional investment.

The service is informal, user friendly and non-adversarial which is particularly advantageous when the parties have
none or limited experience of dispute resolution agencies.

The service is quick as with immediate assignment, the mediator can speak to the parties and have a meeting within
two weeks. This is extremely fast compared to other dispute resolution processes as for example it takes on average
four months for the Rights Commissioners to hear a case.

There is potential for a high success rate in terms of the resolution of workplace disputes.
This service can generate both innovative and customised solutions to workplace disputes.

There is a strong focus on re-establishing normal working relationships which research suggests is an outcome that
the majority of parties want in seeking to resolve such disputes.

This process does not duplicate other dispute resolution services and as a one stop shop for these issues there is no
scope for the parties to shop around the various public agencies.

Finally even if the mediation process is unsuccessful there is the opportunity for the mediator to assist the parties in
agreeing a joint way forward in relation to the issues in question.

Source: Teague 2005

The Labour Relations Commission
in the social partnership years

The national social partnership in Ireland thasted in Ireland between 1987-2009 stood
in defiance of most of the literature on the insitinal pre-conditions for national
concertation on wage bargaining: Ireland with ttersg Anglo-Saxon industrial relations
traditions was considered ill-suited to mimickingoth European forms of neo-
corporatism. The LRC was one of the institutionaiNarks that supported the longevity of
social partnership. Industrial relations stabilitigether or not a national social partnership
framework is in place does not happen by seremndipiit through on-going institutional
activity. On a number of occasions, the LRC sudallgsresolved high profile disputes
that had the potential to unravel support for matlosocial partnership. The LRC also
played an active formal role in the implementat@inmany national social partnership
agreements. For instance, the 2003-2@staining Progres#\greement afforded the
Conciliation Service a designated role in an agreetdof detailed mechanisms for the
orderly resolution of disputes in instances of:

=  The employer pleads inability to pay the termshef agreement

=  The employer seeks cost offsetting measures toeimmght a pay award
= Disagreement around the issue of “normal” ongoimange

= Alleged breaches of the agreement and

= Change in the Civil and Public Service.

In relation to pay-related disputes, a set of comsee mechanisms for resolving
grievances was established that included attentgtxal resolution; referral if necessary
to the LRC for conciliation; the engagement by f@emmission of an independent
assessor to report on the economic, commercialeamoloyment circumstances of the
enterprise; further engagement with the Conciliati®ervice and finally referral if
necessary to the Labour Court for the dispute tarbérated. The Conciliation was given
a similarly central role in the procedures estdiglis to resolved disputes relating to
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‘normal ongoing change’, alleged breaches of theeeagent and disagreement over
matters covered by the agreement. Finally, the {Gatien Service was also requested to
facilitate disputes within the Civil and Public See relating to the verification of
workplace change so that the pay increases sdhdhie agreement could be awarded to
employees. By the end of the agreement in 2005Ctmamission had dealt with eighty-
seven pay related cases, twenty-three cases telatieither ongoing change or alleged
breach of the agreement and five cases concerrtbdveiification of change in the Civil
and Public Service. Most of these cases were ssitdlgsresolved at conciliation stage
with LRC staff.

The role played by the LRC und&ustaining Progressvas replicated in other
national agreements. Thus, it can be considerethe@®f the institutional problem-solvers
for national social partnership. On a continuali®asd below the radar of publicity, the
expertise of the conciliation staff was broughthar on relatively small scale firm-
specific problems that would have disrupted thecsssful implementation of national
agreements. As a result, the LRC played an impbrtaa in maintaining the regime of
social partnership over its twenty year life spdat social partnership was not altogether
kind to the LRC. Thus, national social partnershpprticularly the role played by the
National Implementation Body (NIB), had the unirded consequence of somewhat
diminishing the LRC's role as the main dispute hatson agency in the country. Although
informally operating on an ad hoc basis for somefithe NIB was assigned a formal role
in the 2000-2003 national social agreem&nggramme for Prosperity and Fairnesehe
membership of this influential body was the Secyeta the Cabinet, effectively the top
Irish civil servant, the Director of IBEC and thei&ral Secretary of ICTU. Its main remit
was to ensure that all the signatories to a ndtisoaial agreement would adhere to its
peace clause, a set of procedures to be followadlifagreement or dispute were to arise.
In practice, the NIB was to act in a manner knowthie literature as a settlement master.
Usually, settlement masters are seen as indivisloalad body that work to avert a looming
dispute, intervene to prevent a dispute escalaimgupervise the implementation of as
settlement. They are essentially pro-active trogbieoters, although they are normally not
an integrated part of any formal dispute resolutinachinery, but operate informally.
During the early 2000s, the NIB played a direcernol a number of high profile disputes.
In 2001, for example, an acrimonious dispute haghted at Aer Lingus, the state-owned
airline, involving cabin crew. The dispute had &dlflights and threatened to unravel a
complex multi-union/management plan for the regtmicg of the airline. The NIB
intervened which had the effect of getting the ipartalking again and an agreement was
soon reached.

A body such as the NIB can play a constructive inlgispute resolution. Being
able to exercise a degree of moral authority, tk#&, n several different occasions, has
been able to persuade disputing parties to moldéi stances and to change the manner in
which they interact with each other. The result ezt disputes were either averted or
settled quickly. But in playing this role, a shadawas cast over the organizational status of
the LRC as the pre-eminent body for the resolutibemployment disputes in the country.
In several disputes, the LRC was cast as playisgcand fiddle role to the NIB, assigned
to carrying out the nitty-gritty conciliation woddter the NIB had intervened to frame how
the dispute could be settled. The LRC did not in\aay react negatively to this situation.
Although professional pride had been bruised, tigarmzation did not waiver in carrying
out its assigned tasks to support social partngrshi

Under social partnership, the LRC also witnessedatlbility to initiate and to
influence policy weakened. As the main body resii@dor the promulgation of good
industrial relations in the country, LRC would haxgected to play — and did play before
social partnership — a leading role in the formatabf relevant policy. But this role was
squeezed as the main institutional organs of s@adhership — the Taoiseach’s (Prime
Minister’s) Office, in collaboration with the emplers’ organizations and trade unions —
started to take the lead role in the design of ipupblicies for employment relations.

38



Moreover, by assigning them special public stasosjal partnership increased the ability
of trade unions and employers to influence — intnoases veto — proposed employment
and industrial relations reforms. On several oaresi proposed reforms to the public
dispute resolution machinery, which would have iowed its overall efficiency, were
side-lined due to opposition from either trade nsi@r employer organizations, or more
commonly by both operating in concert. In other dgrone of the less discussed aspects
of social partnership is that it can act as a dmmgnovative policy-making as either trade
unions or employers’ organizations are more likeéty act to defend established
arrangements. During the social partnership yahesLRC was unable to implement a
number of proposed internal organizational refob@sause the social partners blocked the
initiatives.

A compelling argument can be made that social pestip played an important
economic and social role in Ireland even thouglvds not strong enough to prevent the
financialisation mentality that not only grippedskr banks, but also key aspects of
government economic policy in the 2000s. Unabladias the vehicle for the formulation
of a socially acceptable austerity programme, $quastnership became a victim of the
economic crisis that still pervades the countmgnically, the collapse of social partnership
is not all bad news for the LRC as the institutis@ace has opened up for it to restore its
position as the leading agency not only to ensheeeffective resolution of employment
disputes, but also to guide the future directiorcodperative industrial relations in the
country. The indications are that the organizatafh little time in capturing this vacant
institutional space.

In particular, the LRC played a key role in the dosion of a public sector
collective agreement between government and tradens to introduce a range of
austerity measures in the context of modernisigphblic sector in Ireland. It may be
useful to outline the background to this deal explehy it is important. During 2008-2010
the Irish Government injected €46.3bn, amountingdarly 30 per cent of GDP, directly
into Irish banks to keep them afloat, which cau$edrish public debt-GDP ratio to rocket
to 115 per cent. But in moving to stave off a bagkerisis, the Government had created a
sovereign debt problem. As a result, Government eldigied to rein in soaring public
debt. A battery of fiscal austerity measures watoituced. Public expenditure
programmes were cut and the pay and pensions ¢t mértor employees were reduced
by about 15 per cent. Taxes were increased actussboard. Through the social
partnership machinery, the trade unions soughbtaim agreement for a Social Solidarity
Pact to spread the costs of economic entrenchnady ficross Irish society. But this
initiative failed and in the process caused théapsk of the entire social partnership in
20009.

Implementing fiscal austerity in the absence ofaamnsensus opened the prospect
of bitter industrial relations disputes, particlyain the public sector, which would have
damaged Ireland’s international reputation as aenppbusiness-friendly responsible
country. Realising the country was drifting intgpariod of potential serious industrial
unrest, the chief executive of the LRC, Kieran Mwlyvin early 2009, made a number of
speeches and public statements arguing that thergoment and trade unions should sit
down together and thrash out a collective agreeraanpublic sector restructuring and
modernisation. After much behind the scenes manaey\both parties to meet at Croke
Park, the home of the Gaelic Athletic Associatimaland’s main sporting organization to
negotiate a new public sector agreement. The LR@sped the talks and the negotiations
were conducted under its stewardship. This wagla tigk initiative for the LRC because
if the talks had failed, its credibility as a broka industrial relations agreement would
have been damaged. However, after two months afgmted and heated negotiations the
government and the public sector unions concludetka, known as the Croke Park
Agreement in 2010.
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4.

4.1

Under the agreement the trade unions acceptedraydéam pay freeze. In addition,
they signed up for a major ‘transformation’ prograenaimed at bringing about major
productivity improvements and efficiencies. Thepoalmade a broad commitment to
maintain industrial peace. For its part, the gomemnt agreed not to implement
compulsory redundancies and to maintain existingsipm arrangements. The agreement
also held out the prospect of a limited reversabaf reductions that had been introduced
the previous year. A National Implementation Boawss set up to oversee the application
of the deal within various parts of the public sectNew dispute resolution mechanisms
were also created to arbitrate any dispute abeub#ture and extent of the organizational
transformation programme. The agreement was a raajoevement for it averted, at least
in the short-term, the prospect for industrial, revader civil, unrest. Moreover, it meant
that the cuts in public sector activity demandedths IMF, which by now had entered
Ireland, would not be imposed unilaterally, but Veblbe the subject to negotiations.

The LRC was widely praised for its role in the doson of the Croke Park
Agreement, not simply for overseeing the difficafigotiations, but also for initiating the
process. As a result, it has re-gained its posa®ithe leading, agenda-setting public body
for the conduct of industrial relations and theohetion of employment disputes. Playing a
role in ensuring that public sector restructurisgconducted in an orderly manner will
ensure that the LRC will have a prominent natigrafile for some time to come. But the
organization faces a number of other challengegnmin meaningfully connected to the
dynamics of the Irish employment system. Some e$¢hare set out below.

Facing the future

Leading organizational change in the dispute
resolution system

This paper has argued that the LRC is an high panfig organization as not only is it
able to deliver a range of services efficiently affictively, but it also has an internal
capacity to update its functions in line with chasdgn the wider employment relations.
However, the lIrish dispute resolution system ashmlevis usually not seen in such a
positive way. The widely shared view is that thetsgn has suffered for some time from a
range of shortcomings. No action was taken to additds problem until recently when the
new Government announced that a major restructwirthe system was imminent. The
proposed reforms are likely to see the LRC beimpdaeed by a new Workplace Relations
Commission (WRC) structure, which will become thaiminstitutional anchor for the
entire dispute resolution system. The new WRC edlitinue delivering the main services
provided at the moment by the LRC. The only twoowations that are likely to be
introduced is a more streamlined service to de#l employment complaints and a more
integrated management structure to oversee thigaitan function currently being carried
out by the Rights Commissioners. But overall the @WRill have the responsibility for
mapping out a new pathway for cooperative employniedustrial relations in Ireland.
But before more is said on this point, greater axation is required as to why the Irish
dispute resolution system is considered not fifpiampose.

The overall dispute resolution system is commonigwed as suffering from a
number of problems. One is that employees seekingndicate their employment rights
face a bewildering array of options. Employees haveavigate their way through about
30 different pieces of employment law and a mufiifwf statutory instruments. They have
to choose between about five different redressfeafoent bodies and interact with at
least six web sites. They have to select the numtopriate form to fill in from a possible
list of 35. And for their troubles, they could exigace a waiting time of anything up to
80 weeks, depending on which route is taken. Thassystem has become too complex
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and onerous. These shortcomings have led to thtersysalfunctioning in one way or
another. The confusing array of channels to pregasdispute has given rise to duplication
and overlap of functions between the dispute réimoliagencies, causing what is known
as ‘agency shopping’ by claimants. The multipliaiyforms that exist not only results in
employees making a number of claims, but also an® being referred to the wrong
agency or under the wrong statute. Compounding ghiblem, the dispute resolution
agencies use a wide range of different practices;gulures and often inconsistent time
limits to progress referrals. Different appeal awenexist for elements of the same case
involving the same employee and employer.

A consensus has emerged about the nature of tbemefeeded to upgrade the
system. It is widely accepted that the system naesispler structure, making it easier for
employees and employers to navigate. Most expentreentators are also of the view that
there needs to be a single body dealing with wadglgrievances and disputes in the first
instance — and this is likely to happen with theCQLReing metamorphosed into the
Workplace Relations Commission and the Labour Cdaging reconstituted. These
reforms will see the existing the functions of teployment Appeals Tribunal and the
Equality Tribunal as well as the Employment Rightghority and Safety Authority being
transferred to either the new Workplace Relationsnfission or the revamped Labour
Court. These bodies will then be dissolved. In toldj a new single point of entry is likely
to be created for all users of the dispute resmitimployment rights machinery. Cases
would be logged in a uniform, standardised way W#kic information relating to the facts
of the case provided from the start. Active casenagament would led to an early
intervention through offering information, mediatjoconciliation or some attempt to
resolve the issue — or, ultimately, an inspectiorh@aring along the lines of a Rights
Commissioner hearing at present.

These reforms amount to the biggest overhaul oéthployment dispute resolution
system for more than a generation. Under the nevetsre, the LRC, re-branded as the
Workplace Relations Commission (WRC), will becorhe dominant agency of the entire
dispute resolution system. Although its mainstayivaies — conciliation, mediation,
problem solving and so on — will remain unchangkd,new structure is likely to result in
it acquiring important new responsibilities such th® enforcement of employment
legislation, including employment inspections. Thewew responsibilities will emerge
because the reform proposals will lead to employnrespection and dispute resolution
activities being carried out by the same publicrage

This wider portfolio of activities throws up a rangf organizational challenges. For
example, the new WRC will no doubt seek to cultvan organizational identity that
projects the image of it being internally well igtated and cohesive. At the same time, it
will be important for the new agency to keep ap@aridispute resolution and inspection-
related activities. If the agency obtains a repomafor being more of an enforcer of
legislation rather than a problem-solving, thermfirmay become reluctant to use its
dispute resolution services. Thus, in the immediatiere, the LRC faces a series of tricky
enough internal organizational challenges. Thengéxte which the new structure will
genuinely lead to qualitative improvements in thshl dispute resolution system, largely
depends on the choices and decisions made by t@e LR

4.2  Promoting innovative conflict management
practices

Although it is likely to be pre-occupied with intedl organizational matters, it is important
that the LRC also maintains an external focus. $ &eea to which it will have to give
particular attention is innovative conflict managarhsystems. A recent comprehensive
study of the conflict management policies followad firms in Ireland revealed a low
uptake of new Alternative Dispute Resolution (ADRlated practices to resolve

41



workplace problems. The research defined ADR-rdlatenflict management fairly
broadly to capture developments relating to bottividual and group-based workplace
problems. Table 10 sets out the exact ADR practicas were surveyed by the research
and how these relate to more conventional policieée research revealed that few firms
were diffusing these ADR practices and to the edif@movation was happening it was in
the unionised sector.

In particular, with regard to specific ADR mechanss for managing individual
grievances, the survey found that open door palisiere the only practice that was used
to any significant extent, with about half of firr(B2.7 per cent) saying that they used this
practice. The other ADR practices for handling gmigces involving individual employees
that were surveyed — employee hotlines; employgecades; management review panels;
company ombudspersons; and peer review panel -usgd by less than one in ten
respondents. The use of ADR mechanisms for regplgioup-based disputes is more
widespread. A third of respondents employ ‘braimstog’, problem-solving and related
techniques while a quarter of respondents utilinéensive formal communication
regarding impending change with groups of employeeth a view to avoiding
disharmony or conflict. But the overall picture @ little innovation in relation to the
management of workplace conflict.

It may be that firms are sticking with tried-andted practices for resolving
disputes or to put it slightly differently, HR mayegas may be ‘satisficing’, to use Herbert
Simon’s (1955) classic term, by maintaining conflimanagement practices that are
satisfactory rather than optimal. They may consttlercosts associated with finding out
about innovative conflict management too high dcudate that there is no pressing case
for change as existing conflict management pragtim®adly perform the tasks that they
were put in place to do. Thus, they put up with flicih management practices and
processes that are recognized as second best.tidrefactor is that some HR managers
keen on adopting innovative people managementipslimay have a strong preference for
developing practices that directly promote mutyalind common purpose between
managers and employees rather than for new comfictagement practices. Workplace
conflict is usually seen by HR managers with thiglank in a wholly negative light, a
symptom of management failure with the potentiataorode good working relationships
in the organization and in the process to damagenéss performance. Adopting
innovative conflict management practices, at leasany systematic sense, is seen as
tantamount to institutionalizing the acceptabitiyconflict. Even the language of conflict
management is shunned by these HR managers aits seen, in some subliminal way,
as creating a more permissive organizational enment for the emergence of conflict.
Thus, the forces of inertia and aversion may bekingrtogether to stunt the use of
innovative conflict management practices at thekpiaice in Ireland.

A task of the LRC will be to challenge these foradsinertia and aversion. In
particular, the Commission consistently needs tonuigate the view that conflict
management is as important to the effective manageof people as pay, recruitment and
selection and training and development. It sho@gitomoting the view that a workplace
conflict management system can only be considdifedtiee if it satisfies the substantive,
procedural and psychological interests of the earthvolved in a dispute or problem.
Substantive interests essentially refer to thergxie which the outcomes of the conflict
resolution process is proportionate to the nat@itbeproblem that is being addressed and
the extent to which the parties involved in thepdie have not had to expend excessive
resources in terms of time and money in the sgtitihthe dispute. Procedural interests
consist of several principles that are more corexmith process and procedure than with
the end result. First, the conflict managementesysthould have a set of decision-making
rules and procedural rules that are fair. Secdmel,fair rules of decision and procedure
should be pre-fixed and pre-announced. Third, tldesésion-making and procedural rules
must be transparently applied. Fourth, these detisiaking and procedural rules should
be consistently applied. Psychological intereskateeto the extent to which parties to a
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conflict feel that the procedures used to addressconflict were fair and that they were
treated with dignity and respect during the process

In other words, in the context of an ever incregdmagmentation of Irish industrial
relations, the LRC needs to promote the view tinatsf should be adopting comprehensive
policies for the prevention and resolution of wddqe conflict. It needs to take an active
approach to the promulgation of public norms arahdards with regard to workplace
conflict. Importantly, these public norms should he about trying to defend old-style
voluntarism, which suggests that workplace problears only be fairly resolved through
collective processes which give centre stage tdetnanions. Instead, public norms for
workplace conflict should be about ensuring thahhaion and non-union firms adhere to
the principles of fairness and equity when addngssmployment grievances and disputes.

For example, studies on ethics and workplace ainfianagement suggest that
there is limited use of external third parties &siat in the resolution of employment
disputes in organizations. Nevertheless, where raplayer seeks the assistance of an
external party, they will typically turn to a comsunt with a management background to
deliver the intervention. In Ireland a private istty of ADR providers is emerging with
no common framework, methodology or standards. EoftR managers and trade union
officials, retired members of the State third pactymmunity and some former public
servants are offering an array of private fee pgyispute resolution services which are
emerging as a critical part of the dispute resotutnfrastructure in Ireland. The Mediators
Institute of Ireland has developed an “Organisai@nd Workplace Chapter” in response
to the growing demand for alternative services lis tarea and has promulgated
professional standards for their members. Howes@me consultants offer their services
as direct representatives of employers and emptogee as independent investigators,
mediators or arbitrators (i.e. the same personffexing their services in all of these
categories if requested to do so).

This raises questions about the perceived integfitye alternative private system
particularly when one considers that the State igeal system does not suffer from the
same weaknesses. While the full incidence of peivaternatives is difficult to measure,
anecdotal evidence would suggest they are floungshiiith multiple actors providers
operating in a largely unregulated fashion. Fos¢heasons there is merit in the new LRC
developing a code of practice or protocol to goveuch providers. Thus, the public
dispute resolution agencies should be ensuring tteatprivate market for workplace
conflict management is governed by ethical starsldrdthe absence of these standards,
there is no guarantee that employees exposedvat@rhird party consultants will obtain
either procedural or substantive justice.

The LRC also needs to increase its educationaltiaiiing provision on conflict
management. For example, training programmes cbeldevised for line managers to
help them develop effective sensing mechanismstioipate problems, build rapport and
develop positive and healthy working relationshipgh employees. A programme of this
kind would be directly beneficial to firms as emtes are far more likely to raise issues
with line managers who possess a range of comflastagement competences. Moreover,
workplace conflict is more likely to get resolved elose as possible to their point of
origin, a key objective of non-unionised multinatd companies. Developing educational
and training conflict management programmes thae Heaction with HR Managers is
likely to help the LRC build connections with themunion sector in the sector. So far the
LRC have not been able to build extensive susté&naiks with non-unionised firms. The
organization has organized awareness and advoceetings for the SME firms that are
not unionised, but have not been fully successidsigning customised training
programmes that meets the diverse needs of firmsvhat is now a fragmented
employment and industrial relations system is jikelbe a more productive track.
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Table 10

Innovative ADR conflict management practices

Conventional ADR
Conflict Formal written grievance & disciplinary Open-door policies
Involving: procedures involving progressively ‘Speak-up’ & related systems
higher levels of management in resolving
disputes Ombudsman
External and internal experts/imediators
Review panels of managers or peers
Employee advocates
Arbitration
Conflict Formal written disputes procedures Assisted bargaining/mediation within
Involving: involving progressively higher levels of procedure to avoid impasse

management in resolving disputes.

Resort at final stage where deadlock
remains to state-provided agencies for
conciliation and adjudication (in Ireland,
Rights Commissioners, the Labour

‘Brainstorming’ & related techniques

‘Interest-based bargaining’ with
facilitation

Private arbitration

Relations Commission and Labour = Intensive communications surrounding
Court) change management

Source: Roche and Teague 2011

Conclusions

This paper has highlighted and examined the br@adje of activities, services and
programmes delivered by LRC as it seeks to prosieffective, flexible and integrated
conflict management system. The willingness andcigyp of the LRC to provide its large
portfolio of activities, which, critically, contiras to enjoy a high level of support amongst
its key stakeholders — the government, employedstaade unions — is attributable to a
number of interrelated factors and characteris@eg important factor has been the LRC'’s
encompassing statutory mandate that has affordéueitinstitutional scope to increase
gradually its focus on dispute prevention and imprg the quality of employment and
industrial relations whilst continuing to deliver lagh quality and effective dispute
resolution service. Although resolving disputes a@m a core activity, it is now
undertaken as part of a more diversified and imtiegr set of initiatives, services and
programmes that seek to promote the developmeningmavement of Irish employment
relations, policies and practices. Thus, an intefgature of the LRC’s evolution as a
public agency concerned with conflict managemestldeen the increased emphasis on the
symbiotic and complementary relationship betwees dispute prevention and dispute
resolution activities.

As the institutional character of the new disputsoiution system unfolds the
complementarity between dispute prevention andlutien is likely to strengthen. In
organizational terms, this will mean that althoumgith the Conciliation and the Advisory
Service will continue to focus on certain core \atés and have specific skills and
competencies, inter-divisional and cross-functiortaoperation will become more
pronounced. Although there has always been a degréeformal interaction between
these two divisions, it is likely to become a mprevalent and formalised feature of the
work of the Commission. The Commission’s capaaitydeliver what is an increasingly
broad range of quality services is heavily dependarthe high levels of skill, experience
and commitment demonstrated by its staff. In paldicthe LRC staff display a high level
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of competency in a range of dispute resolution/enéion techniques and approaches that
is combined with a deep seated knowledge of theisimizl relations landscape and
extensive contacts with the principle actors inlghmur market.

Although evidently aware of the differences betwegmious dispute resolution
approaches — conciliation, facilitation, arbitrationediation etc. — the LRC’s officers in
practice do not operate within any strictly deliteebdefinition of the skills and behaviours
associated with a particular approach. The diffedispute resolution approaches are seen
as constituting an a la carte menu from which efSccan pick and choose as appropriate.
This pragmatic problem solving philosophy has delyaenhanced the capacity of the
Commission to provide a flexible, innovative andeefive service to clients. The
evolution of the LRC has also been characteriseanynportant degree of innovation and
experimentation. The establishment of the Advis@grvice had an experimental
dimension to it from the outset and indeed itsyep#lars were actually characterised by a
degree of uncertainty as to its precise role amatity. This element of innovation and
experimentation has continued and is exemplifiedth®y development of the Working
Together Projects and the Workplace Mediation 8ervirhis ethos of experimentation
will have to evident as the organization facesaméet the impending challenges that will
arise due to the restructuring of the overall dispasolution system.

Finally the Commission is strongly of the view thhe key to its success in
delivering effectively on its statutory functions that its services remain relevant to the
modern Irish economy and in particular are capadfleesponding to the speed and
dynamics of change within the labour market andwbekplace. The LRC, therefore, is
committed to ongoing reviews of its services, wogkpractice and organizational capacity
with a view to adaptation, experimentation and tigu@ent in order to meet the changing
needs of employers, employees and their represargatThe Commission effectively
undertakes a whole range of activities to ensuaeitiremains both effective and relevant
including:

= undertaking client customer satisfaction surveysdentify client needs and
concerns;

= collaborating with other public agencies and tHiggel institutions to build
research capacity;

= emphasis on shared learning and exposure to ini@maébest practice;

= ongoing review of its services, working practicel @nganizational capacity;
= encouraging staff to experiment and develop netiativies, and

= ongoing investment in staff training and careeredigyment.

But even high performing organizations face thrélaés can potentially undermine
their effectiveness. The LRC is no exception te thie. There are a number of challenges
that the organization will have to address if ittésretain its capacity to deliver a high
quality service. Consider, for example, the humaapital challenges facing the
organization. The LRC is highly dependent on thi#tssknd experience of its staff. Given
the more complex and legalistic environment in \hitcnow operates and the emergence
of an increasing number of disputes concerningragcted and highly specialised issues
like pensions, there is a concern that a contimeédnce on recruitment from the parent
department (Department of Jobs, Enterprise, andvition) combined with ongoing
investment in staff training and development wal insufficient to equip the service with
the range of skills it requires going forward. Thilere may be merit in the organization
moving to a more open form of recruitment so thafividuals with specialist skills and/or
considerable experience in industrial relations#dR be hired.

All in all, the LRC is a high performing organizati that enjoys a reputation for
resolving disputes in a fair and fast manner. Twyg lgredients lie behind its success.
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One is that the LRC seeks continuously to modeiitssaternal organizational capabilities
to keep pace with wider developments in the Iriabour market. Secondly, it has
consistently framed the resolution of disputesas @f an ongoing process of building co-
operative relationships between employees and gmgdoln other words, the LRC seeks
above all to be a problem-solving agency committed delivering a battery of
interdependent programmes and services in a usedfy manner. These twin assets of
organizational innovation and pragmatic problenvisgl will be tested in forthcoming
years as the Irish Government sets about recasktiagpublic employment dispute
resolution system. Although the LRC will eventuabhg subsumed by the WRC, the
adaptations the organization makes in the nextyears will determine the success or
otherwise of the overall set of reforms currentiiny enacted. If past performance is a
predictor of the future, then Ireland is on theesiinold of creating a public employment
dispute resolution system suitable for modern wankl employment regimes, and the
dispute resolution services developed by the LRIChsiat its helm.
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