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Foreword

Conflict is inevitable in workplace relations. Bdtahing institutions and practices that are
able to manage workplace conflict effectively igrdfore an integral dimension of any
workplace relations system. However, the naturevofkplace relations and workplace
conflict is changing. For example, as trade uni@msity has declined, work-related
disputes have become increasingly individualisemhdering institutions built on the

expectation of collective disputes struggling undbe resulting workload. Broader

legislative and economic developments have alsectffl the nature of disputes, with
many countries reporting a sharp increase in thenbewu of rights disputes (and

termination-related rights disputes in particulparpportionate to the number of interest
disputes. Such changes can pose significant clggiéeto those charged with managing
workplace disputes, and may demand a range ofypatijustments at an institutional or
legislative level.

This paper is one in a series of national studied e£xamine how certain high-
performing dispute resolution institutions havepmwed to the changing nature of
workplace disputes with a view to informing fututtlevelopments in dispute resolution
policy. Undertaken on behalf of the ILO by leadiragional experts, each paper in the
series looks at the evolution of a national dispesolution institution. Highlighting the
key challenges the institution has faced and thgswawhich it has responded, the papers
offer a critical insight into the achievements arwhtinued weaknesses of the system in
guestion.

In this paper, Professor Paul Benjam@xamines the evolution of South Africa’s
Commission for Conciliation, Mediation and Arbiiat (CCMA). After setting the
historical, regulatory and socio-economic contexivhich it operates, Professor Benjamin
considers the particular challenges the CCMA hasdaince it was established in 1995.
These include unanticipated levels of individuakes increasing adversarialism and
violence in collective bargaining, extreme sociakquality and extensive job losses
following the financial crisis. This is followed bg nuanced critique of the CCMA'’s
responses to these challenges, in which ProfessajaBin identifies several initiatives as
being critical to the CCMA'’s success in exceptinaifficult circumstances. These
include procedures for the expeditious conciliatiand arbitration of individual disputes,
innovative and proactive approaches to collectiigpute resolution, the adoption of
modern telecommunications and information technokgd a holistic strategy concerning
job retention. While areas of further developmem also identified, this paper offers a
rich resource for institutions, policymakers anteststakeholders looking to establish or
improve dispute resolution services in the faceuder-resourcing, unemployment and
broader social division.

The working papers of the Governance and Tripar@epartment are intended to
encourage an exchange of ideas and are not fimalnaents. The views expressed are the
responsibility of the author and do not necessaepresent those of the ILO. | am grateful
to Professor Benjamin for undertaking the study @mtimend it to all readers interested in
labour dispute resolution.

Moussa Oumarou
Director,
Governance and Tripartism Department

! The author acknowledges the extensive assistanetdpd by the CCMA in preparing this paper, in maifér, Nerine Kahn
(Director), Afzul Soobedar, Ronald Bernickow, Nersaovender, Leon Levy, Eugene van Zuydam, Jeremy BapWinnie
Everett and Vanessa Pather as well as the followiambers of the Governing Body: T. Cohen, I. MacuniNB8halintshali,
E. Monage and L. Burger. The author further ackndgés the research assistance of Mr Reynard Hulme.
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Introduction

The post-apartheid restructuring of labour law outB Africa is characterised by both
legislative amendments and institutional reorgaitna The transition to democracy was
regulated by a 1993 Interim Constitution that emtheed a number of labour rights such as
protection against unfair labour practices, righitsreedom of association and collective
bargaining, and rights to strike and lockout. Hailey many as the first major legislative
achievement of the transition, a new Labour Ratatiact (enacted in late 1995) sought to
establish a labour law regime that complied witlerinational standards whilst, at the same
time, codifying and simplifying the body of jurigmtence that had been established by the
industrial courts since 1980. It introduced, fatance, a reworking of unfair dismissal law
that sought to reduce the time and costs involae@solving dismissal disputes that were,
at the time, responsible for major backlogs in thdustrial courts and contributed
significantly to strike action.

A central feature of the new Act was the establmshimof the Commission for
Conciliation, Mediation and Arbitration (CCMA) a&d entity responsible for dispute
resolution (other than formal litigation) in certacategories of disputes. Since South
African labour relations are subject to a complegaky of political marginalisation and
systemic inequality, legal reforms in both indivadand collective dispute resolution have
sought to address not only pragmatic concerns aadhe accessibility and efficiency of
processes, but also to encourage opportunitiesmiomre harmonious and constructive
labour relations by promoting the role of consersgeking processes such as conciliation
and forums for worker participation. This is alsflected in the mandate of the CCMA.
The Explanatory Memorandum accompanying the LalBalations Act (LRA) describes
its ‘main function’ as the ‘attempt to resolve diggs by conciliation so as to reduce the
incidence of industrial action and litigation’.

The CCMA’s mandate to conciliate all disputes nefdrto it poses two distinct sets of
challenges for the organization. On the one hand; fequired to provide expeditious
conciliation in a very large number (currently ixcess of 100 000 annually) of “rights”
disputes that may be referred to arbitration ou@idation. The overwhelming majority of
these cases are claims of unfair dismissal. Orother hand, the CCMA is required to
mediate unresolved collective bargaining dispugeging from disputes involving single
employers to disputes arising out of sectoral bhangg in major sectors of the economy.

This paper examines the evolution of the CCMA’srapph to the conciliation and
arbitration of individual and collective disputesrithg its life span. It does so in the
context of a brief discussion of the historical letion of South African labour legislation
as well as the very pressing challenges that conthe South African labour market: high
levels of unemployment and massive economic anidlsoequality.

The paper identifies key institutional aspectshef CCMA which have contributed to
its effective operation and which offer useful exdes to dispute resolution institutions in
other countries. The paper examines how the praesedar expeditiously conciliating and
arbitrating individual disputes have allowed theMICto accommodate an extremely high
caseload of individual cases. It also examines atiaptation of its collective dispute
resolution strategies aimed at the re-emergenca fwbh level of adversarialism in the
collective bargaining arena. In addition, the adopbf a holistic strategy to deal with job
loss and job retention, which evolved after the@f@tession, is examined.




1. The South African labour market

South African labour law operates within a contekiaracterised by high levels of
unemployment and inequality, and the fact that maimyhose who work received inferior
schooling under apartheid’s ‘Bantu education’ systdhe difficulties that have been
encountered in turning around the education anthitiga system mean that the vast
majority of new entrants in the labour market comé to lack the skills needed for
employment. There continues to be an oversupplgvefskilled workers and a shortage of
critical skills.

According to 2012 statisticsSouth Africa has a workforce of roughly 13.1 roitlj
of whom 9.1 million are employed in the formal secivhile an estimated 4 million are
employed in the informal sector. Although recemiorés indicate an unemployment rate of
23.9 per cent among the 4.4 million jobseekersienfourth quarter of 2011, it is important
to bear in mind that this figure excludes the 2iRion ‘discouraged workers’ who have
ceased to actively pursue employment or have beahle to find employment for a year
or longer. Unemployment statistics vary signifitamtmong different race and age groups.
It is estimated that the unemployment rate amohggekers aged 15 to 24 is about 51 per
cent® Youth unemployment also varies greatly betweefedifit racial groups, with 57 per
cent of black youth, 47 per cent of coloured (midedcent) youth, 23 per cent of youth of
Indian descent and 21 per cent of white youth bamgmployed.

Despite substantial gains in political equalitycame inequality in South Africa
increased between 1993 and 2003ere has been an exponential increase in theneso
of the wealthy whilst the vast majority of the ptaiion either earn minimum wages or are
informally employed or unemploye€dThe poorest sectors of society have benefited from
the massive extension of social grants, which eceived by some 13 million individudls.
The earnings of those in the middle-income bracketser white-collar and blue collar
workers) have decreased in real terms and the g@yebn this group and high earners has
increased, largely because of the premium paiddarce skills. As with unemployment,
income varies greatly among different race groltps. estimated that 32.5 per cent of all
wage-earning workers can be regarded as receilangpay’.’ This includes 41.9 per cent
of black workers and 1.8 per cent of white worKers.

2. History of labour legislation in South Africa

The Union of South Africa was established in 1946 &s first labour relations statute of
national application, the Industrial Conciliatiortfof 1924, excluded most black workers
(defined as “pass-bearing Africans”) from its apation. The Act provided for the

registration of trade unions and employers’ orgatiins and established a framework to
regulate collective bargaining, dispute resoluteomd industrial action. Employers and

2 Stats SA 2012 Quarterly Labour Force Survey.

3 South African Institute of Race Relations, 2011.

* Leibbrandt et al, 2010.

5 One measure of this growing inequality is tha2@05 adjustments in executive directors’ packagee\278 times greater
than that for minimum wage earners. See Crotty antBiis, 2006.

5 Expenditure on welfare and social assistance ase from R30.1 billion (3.2 per cent of GDP) in @0Q to R101.4 billion
(4.4per cent of GDP) in 2008/09. In April 2009, 4 3nillion people were benefiting from social grar®s these, 2.3 million
were receiving old age pensions, 1.4 million wereeiving disability grants and 9.1 million childrerere benefiting from
Child Support Grants.

" Defined by the ILO as hourly wages of less thao-thirds of the median across all jobs.

81LO Global Wage Reporffrica Brief, 2010/11.




trade unions were empowered to voluntarily estabhslustrial councils in their industries
as permanent structures for ‘industrial self-gowent’. The 1924 Industrial Conciliation
Act entrenched racial separation as the dominattife of South African labour relations.
The exclusion of black workers from the mainstream industrial relations was

accompanied by racially based job reservation, lwipicevented African workers from

obtaining key qualifications, particularly in thenmmg industry, which was the backbone
of the South African economy.

The Nationalist Party government, which came to gow 1948, enforced its
apartheid ideology in the labour arena. In 1958,Native Labour (Settlement of Disputes
Act) established plant-based works committeesragans of undercutting the trade unions
that were organizing black workers. Registerededradions were encouraged to form
apolitical ‘parallel’ unions for black workers imdir sectors and workplace liaison
committees were promoted as an alternative to twaitens. The nominally ‘independent’
homelands established by the apartheid government 1960 onwards were given the
power to enact labour legislation. This exacerbakedfragmentation of labour law and
separate labour administrations bureaucracies egtablished in the homelands. In certain
instances, these homelands prohibited South Africasie unions from operating within
their areas.

Trade unions organizing African workers faced istemepression in the 1950s and
early 1960s, an era that saw the banning of thanmgtions representing the political
aspirations of black South Africans. However, a &aof strike action in 1973
foreshadowed the re-emergence of an independeti¢ twaion movement organizing
predominantly black workers. These unions grewdlgpand in 1977 the Nationalist
Government responded by appointing a Commissioimauiiry headed by Professor Nic
Wiehahn to investigate labour law reform. The Cosmian concluded that black workers
should be accorded rights of freedom of associatind be entitled to participate in
voluntary collective bargaining. It therefore regoended that the formal industrial
relations system should be opened to all tradensnidt the same time, it proposed the
creation of an industrial court with unfair labqumactice jurisdiction. These changes were
enacted into law in 1979 and 1980.

While the Wiehahn Commission had recommended thedaction of the unfair
labour practice jurisdiction as a means of probecthe job security of white workers in
the face of the abolition of racial job reservatite industrial court used its unfair labour
practice powers to fashion a modern labour lawafbemployees. It articulated an unfair
dismissal jurisprudence that required employersamply with standards of procedural
and substantive fairness. This placed unprecedantdss on the exercise of managerial
prerogative and introduced security of employmemntaa unprecedented level. The court
also evolved the beginnings of an unfair discrirtiorajurisdiction. The court held that its
unfair labour practice powers covered both indisidwand collective disputes and
established rules concerning trade union recognitmd the conduct of collective
bargaining.

In the early 1990s, under intense pressure from itldependent trade union
movement, labour legislation was enacted to exteedabour relations system to public
servants, educators and agricultural workers. Hewethe statutory dispute resolution
procedures that were introduced have been descabddngthy, complex and pitted with
technicalities? Instead of reducing the number of disputes, itsedua proliferation of
disputes and intensified industrial action. The ustdal courts were understaffed
throughout its existence — leading to lengthy delaythe resolution of disputes. By 1994,
it was estimated that some 3000 unfair labour praatases were referred to the court
annually and that these cases took an averageesf ylears to complete.

® Memorandum accompanying the Labour Relations Aaf61995.




Statutory conciliation was provided by conciliatidmoards appointed by the
Department of Labour and by industrial councilse Bppointment of a conciliation board
was a precondition to referring an unfair labouagtice dispute to the Industrial Court.
The discretion to establish conciliation boardse@sith the Minister of Labour and this
gave rise to extensive review litigation contestitig Minister's refusal to appoint
conciliation boards, especially as refusals fretjyeappeared to be politically motivated.
Parties all too often regarded conciliation boaaglsan unwelcome hurdle to litigatiot?,
rather than a viable means of resolving disputed,reegotiation was often perfunctory. It
has been estimated that less than 30 per censditdis referred to industrial councils and
only some 20 per cent of referrals to establisttitiation boards resulted in settlement.

The shortcomings of the statutory dispute resatusgstem led to the growth of
independent dispute resolution. It became a widesppractice for employers and trade
unions to agree, through a collective agreementgeter contested dismissal cases and
sometimes other categories of grievances to exqukditbitration. The evolution of ‘just
cause ‘dismissal protection predates the estabéishmwf Industrial Court, being included
in key plant-level collective agreements in the @97The model of ‘just cause’ arbitration
owes much to the American approach. In additiondespread use was made of
conciliators to assist parties to resolve collectbargaining disputes and to improve
relationships in the workplace. The Independent imteah Service of South Africa
emerged as the major private dispute resolution@gesstablishing and training panels of
mediators and arbitrators. This development ha® loeedited with establishing formal
mediation in South Africa.

Post-apartheid labour law reform

After the adoption of an Interim Constitution aihe introduction of a democratic political
dispensation in 1994, the current Labour Relatideis(66 of 1995 — LRA) resulted from
negotiations between organized labour, employengarizations and the State. By 1994,
the legislative framework for regulating labour atgbns was widely regarded as
contradictory, chaotic and casuistic. Within twontis of taking office (and before it had
appointed a labour market commission), the new gouent appointed a ministerial
drafting committee to develop draft legislationrégulate labour relations. The committee
included lawyers linked to the powerful trade unimmvement, as well as a number
representing the country’s major employers. The rodtee, assisted by a team of
international experts, prepared a draft bill trextved as the text for tripartite negotiations
between government, organized labour and the ntegde union federations, conducted
under the auspices of the newly established NdtiBoenomic Development and Labour
Council (NEDLAC).

The LRA comprehensively restructured the legal estitutional basis of collective
labour law and unfair dismissal law. The Act alseated, for the first time, a single legal
framework for labour relations applicable to alctees of the economy, including the
public service! By the second democratic elections in 1999, it hadn joined on the
statute book by the Basic Conditions of Employmect (75 of 1997), the Employment
Equity Act (55 of 1998) and the Skills Developméwat (97 of 1998). In many ways the
LRA sought to reconcile practices (concurrently eleped in different sectors) with
international labour standards prescribed by, fostance, the International Labour
Organization, which South Africa rejoined in 19%.new Constitution was adopted in
1996, which entrenches fundamental rights suchhasright to strike, the right to fair
labour practices and freedom of association.

19bid.

1 The Act does exclude certain ‘essential services'.




3.

Dispute resolution: The CCMA

and the labour courts

The Labour Relations Act created two new institugiofor dispute resolution and
adjudication: a parastatal Commission for Conddiat Mediation and Arbitration

(CCMA) and a specialist system of labour courtdwaih exclusive labour law jurisdiction.
In addition, sectoral bargaining councils performllective bargaining and dispute
resolution functions in many economic sectors. Tdi®ur inspectorate, located in the
Department of Labour, is responsible for the maintp and enforcement of basic

conditions of employment, including minimum wagestablished under sectoral

determinations. Figure 1 shows the interrelatedtions of these institutions.

Figure 1
Legislative framework for dispute resolution

-
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Abbreviations
LC Labour Court
HC High Court
BC Bargaining Council
LI Labour Inspectorate
CCMA Commission for Conciliation, Mediation and Arbitration
BCEA Basic Conditions of Employment Act
LRA  Labour Relations Act
Rights dispute J
‘ Interest dispute
Contract BCEA Fairness
Y v ¢ Conciliation (CCMA
HCILC Lo/l Conciliation onciliation (CCMA)
BC/CCMA
. Strike/lockout/
Arbitration compulsory arbitration
CCMA/BCI/LC
Type of dispute Misconduct, Operational Organizational Discrimination, Basic Conditions
incapacity requirements, rights, collective Employment of Employment
dismissals, strikes, agreements Equity Act (including sectoral
severance pay automatically determination)
unfair labour unfair dismissal
practice
1. Conciliation BC/CCMA BC/CCMA CCMA CCMA CCMA (only
severance pay;
underpayment
claims if
employee
dismissed)
2. Adjudication BC/CCMA LC CCMA LC LC; civil courts




The CCMA

The CCMA is independent and governed by a tripai@bverning Body. The CCMA'’s
functions include dispute resolution, dispute mamagnt, and institution-building within
the labour arena and the provision of educati@mittg and information to employers and
employees and their organizations. The CCMA mayedticbargaining councils (sectoral
bargaining institutions jointly established by eoy#rs’ organizations and trade unions) to
conduct conciliations and arbitration within theector. The CCMA is funded by the
national government; there are no charges forniafedisputes to it. Employees referring
cases to the CCMA or the labour court may do sm#edves or may be assisted by their
trade union or in some cases by lawyers.

All disputes about unfair dismissals, trade uniongaoizational rights, the
interpretation of collective agreements and certadividual unfair labour practices, as
well as interest disputes arising from collectivardaining, must be referred to
conciliation. There is a statutory obligation o t8CMA to hold the initial conciliation
hearing within 30 days. Unresolved rights disputes/ be referred either to arbitration or
to adjudication by the Labour Court. Arbitration yrae conducted under the auspices of
the CCMA, an accredited bargaining council or, lyreement, a private arbitrator
appointed by collective or other agreement. CCMBiteations are conducted either by
full-time Commissioners who are employees of thévidr by part-time commissioners.

Arbitration is the route for adjudicating disputdsout dismissals for a reason related
to the employee’s conduct or capacity, as well apudes concerning trade union
organizational rights, the interpretation of cdliee agreements and certain individual
unfair labour practices. Other dismissal casesrédiomal requirements, strike dismissals
and cases in which discrimination is alleged) mhestreferred to the Labour Court. In
2002, the LRA was amended to allow employees terréfdividual operational
requirements dismissals to arbitration.

Arbitration was intended to provide ‘cheap, acddssiquick and informal’ dispute
resolution. The CCMA'’s powers and procedures emipbhabe expeditious resolution of
disputes in a non-technical and non-legalistic reanfihe arbitrator has the discretion to
determine a dispute fairly and quickly while degliwith the substantial merits of the
dispute. The right to legal representation in aakihn is restricted and the majority of
employees who bring claims are represented by tnagien officials or represent
themselves. There is no appeal against arbitratiegsions, although decisions are subject
to judicial review by the Labour Court.

The Labour Court

The LRA created the Labour Court as a specialigttowsith national jurisdiction, with the
same status as a division of the High Court of Bditica. As indicated above, the Court
has exclusive jurisdiction over cases concernirsgnidisals for operational requirements,
strike dismissals and other cases in which the idsah is alleged to involve
discrimination. The Court also hears unfair disanation cases. While parties may apply
for more complex cases falling within the CCMA'bisiration jurisdiction to be referred to
the Labour Court, this is rarely done in practid&EDLAC plays a significant role in the
appointment of Labour Court judges, enabling th@adgartners to play an active role in
determining the composition of the Court.

The review of arbitration awards issued by CCMA aussioners falls within the
exclusive jurisdiction of the Labour Court, whichable to supervise the manner in which
the CCMA fulfils its statutory dispute resolutionandate through the exercise of these
review powers. Reviews have come to occupy a magotion of the Labour Court's
workload. The Labour Court has the exclusive jucisoh to interpret the Labour




Relations Act and other labour legislation. Thiglutdes an exclusive jurisdiction to
interdict industrial action that does not complyttwstatutory requirements, as well as
other unlawful conduct arising from a strike orkoat. This exclusive jurisdiction of the
specialist labour court does not extend to all @ymplent matters, and claims arising out of
employment contracts may be brought to a numbeliffefrent forums, including the civil
courts.

The Labour Appeal Court (LAC) was established as ¢burt of final instance in
matters concerning the interpretation of the LRAI ather matters within the exclusive
jurisdiction of the Labour Court. It was anticipatéhat this would promote consistent
interpretation and application of labour legislati®Vhen the LRA was enacted in 1995, it
was envisaged that the only appeals from the Laldppeal Court would be to the
Constitutional Court on constitutional issues. Hogre the 1996 Constitution has been
interpreted to permit an intermediate level of abpé all matters within the jurisdiction of
the labour courts to the Supreme Court of Appe&@A)S While the SCA has articulated
the view that the primary responsibility for devglyy labour law jurisprudence lies with
the LAC and that it will only be appropriate for tiv intervene if “there are special
considerations relating to issues of constitutiamalegislative construction or important
issues of principle”, the SCA has frequently overad LAC decisions? An increasing
number of contentious issues involving the intagdien of labour legislation have been
resolved by the Constitutional Court.

In 2003, as part of a wide-ranging plan to restmectthe courts, the Government
published proposals to abolish the specialist laloourts and transfer their jurisdiction to
the High Court and the Supreme Court of Appeal.s€hgroposals proved to be highly
controversial and were subsequently withdrawn. Dmeseveral years of uncertainty
concerning the future of the Labour Court, a sigaiit number of its judges were
appointed on a part-time or short-term basis. &l#st few years, however, many highly
regarded labour law specialists have taken permagrointments to the Labour Court
bench.

Bargaining councils

The introduction of the LRA and the subsequentldistament of institutions such as the
CCMA were based on the idea that ‘the promotionso€ial dialogue [is] the most
appropriate way of managing not only the transitiordemocracy but also the changes
which were unfolding in the workplac® This emphasis on self-regulation is reflected in
both the composition and processes of various banga structures. Aside from
bargaining councils, collective bargaining alsoelplace at statutory councils (a new
structure with limited impact), centralised nontgtary structures and plant/enterprise
level structures accounting for nuanced formal amirmal arrangements. As the
‘custodian of social dialogu¥ the CCMA is largely responsible for offering assice
and facilitation.

Bargaining councils are joint employer and uniomrgh#ning institutions whose
functions and powers are set out in the LRA. Asedoearlier, bargaining councils
(previously known as industrial councils) have baetentral institution of South African
labour law since 1924. Traditionally, the core fime of bargaining councils has been to
negotiate collective agreements that regulate temasconditions of employment in the
sectors in which they operate. Typically these aments deal with issues such as
minimum wages, hours of work, overtime, leave patice periods and retrenchment pay.
Many bargaining council agreements also estabksitial wage” funds, such as pension

12 National Union of Mineworkers v Mazista Tiles (Pty) Ltd (2006) 27 ILJ 471 (SCA); [2003] 7 BLLR 631 (SCA) at®42.
13 Grawitzky, 2011.
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or provident funds, and medical aid schemes that aministered by the councils.
Bargaining councils are authorized to appoint destigd agents who have powers similar
to those of labour inspectors to enforce compliawith collective agreements. These
collective agreements are negotiated by the tradena and employers’ organizations that
are parties to the bargaining council. Bargainiogneils may apply to the Minister of
Labour to have their collective agreements exterideapply to employers and employees
in their sector who are not members of the tradensnand employers’ organizations that
constitute the bargaining council. The Minister has extremely limited discretion
concerning extensions if the trade union and engrlpgrties to the bargaining council are
representative.

There are currently 47 bargaining councils covedangestimated 2.5 million workers
in both the private and public sectdrThe public sector bargaining councils established
after 1995, cover some 1.3 million workers in theeé tiers of government (national,
provincial and local). The LRA envisaged a sigrifily expanded role for bargaining
councils by extending their functions to include tiesponsibility for dispute resolution.

Disputes between parties to a bargaining councditrba resolved in accordance with
the constitution of the council. A council is nequired to obtain accreditation to resolve
these disputes but once accredited, it may apphaid obtain a subsidy for performing
these dispute resolution functiofisHowever, a bargaining council may only deal with
disputes involving either an employer or an empdotfeat has elected not to be a member
of a party to the bargaining council if it has bemetredited for this purpose by the
CCMA."" Once accredited, the council may obtain subsidiesn the CCMA for
performing these functions. Councils must eithgshaor accreditation to perform these
functions or refer these disputes to an accrediédate dispute resolution agenty.
However, no private agencies have been granteéditation.

Labour inspectorate

The Basic Conditions of Employment Act (BCEA) prdes for the Minister of Labour to
appoint labour inspectors to promote, monitor anftboree compliance with the BCEA as
well as other employment laws$Labour inspectors are appointed by the Ministeratfour.
Labour inspectors have extensive powers to entekpleees, question persons and inspect
documents in order to monitor and enforce compkanith labour laws. Their powers are
consistent with ILO Convention No. 81 of 1947 (Cention concerning Labour
Inspection in Industry or Commerce). The operatbthe inspectorate was the subject of
several recent reports. A technical investigatigrthe International Labour Organization
(ILO) noted that the head office was significantigderstaffed, which constrained the
Department’s ability in respect of policy-makingllecting and analysing data, and in
giving direction for labour inspections in occupatal safety and healffi.

Post-apartheid labour legislation places a conahlderburden on the inspectorate
since the responsibility for enforcement rests aiyewith the Department of Labour.
There has also been a massive increase in the nwhiveorkers covered by minimum
standards, in particular minimum wages under satigterminations. The rise of non-
standard work has also meant that a declining ptiomoof private sector employees fall
under the scope of collective bargaining agreeméiftere is consensus that the capacity

15 LEP and NALEDI, 2010. Support for bargaining coil;yand centralised bargaining. About 50 per cenbargaining
council coverage is in the public sector.

16 Section 132(1) of the LRA.

17 Section 51(3) of the LRA.

18 Section 52(1) of the LRA.

19 Section 64(1) of the LRA.

20 See ILOTechnical Memorandum, unpublished, 2010.




of the labour inspectorate to enforce and promatenptiance requires significant
strengthening and the need for a significant owdrteand upgrading of enforcement
institutions and procedures has been placed oageeda by South Africa’s Decent Work
Programme. While the social partners have playealcéue role in governing the CCMA,
they have not equally engaged with the inspectoB¢h organized business and labour
significantly favour the establishment of an “ovght” structure within NEDLAC to
monitor and evaluate the activities of the inspedt and interact with the inspectorate
regarding the enhancement of capacity and resatirces

4. Overview of the CCMA

This section contains descriptions of some key atjpmral and institutional features of the
CCMA. These are its electronic case managemengraydhe tripartite Governing Body
and the full-time and part-time Commissioners whoduct conciliations and arbitrations.

Case management system

Since its inception, the CCMA has operated an &aat case management system (CMS)
to track disputes referred to it. A mandatory nefeform is the primary source of data; it
includes details about the dispute and the resgliired by the party referring the dispute.
As cases progress through the dispute resolutioeeps, a further range of data is captured
in the CMS. The CMS allows for the scheduling aradking of the progress of disputes.
A significant recent innovation is that the CMS cha accessed from terminals at
25 labour centres operated by the Department oblabThis enables officials at these
labour centres to advise employees on the progfabeir disputes through the CCMA.

The data captured in the CMS covers both the adtmation of cases as well as their
contents. The data derived from the CMS is ciredatithin the CCMA in a monthly
cumulative report, which is consolidated into anwal review of operations at the end of
each financial yed’ The circulation of CMS data on a monthly basis bées the
performance of each office to be monitored aggiesformance targets. Administrative
data recorded in the CMS includes the manner irchvktie case was referred, the case
creation, activation and expiry dates, the numbiettays within which the case must be
heard (as determined by the LRA), the commissiassigned to the case and information
on scheduling and other logistical arrangementsh(sis the date, time and venue where a
case will be heard). The data also includes theesaand details of all relevant parties, the
nature of the dispute, the sector within which thepute arose and the outcome of
processes.

In the process of tracking cases, a rich collectiboase-related, administrative and
outcome data is recorded on the CMS. A number afl@mic research papers on the
operation of the CCMA have been written using CM#&ad The initial decision as to
which data should be recorded in the CMS was dribgnthe CCMA’s operational
requirements. A number of commentators proposedttiea CMS should be revised to
record of a wider range of information that, altbbunot required for the administrative
functioning of the CCMA, would make it a more vable source of labour market data.
After consultation with various stakeholders, theMA embarked on a project to, firstly,
analyse the data currently collected and capturetheé CMS and identify areas for
improvement and, secondly, to identify additionafadwhich could be collected and added

21 Benjamin, 2011.

22 The Annual Review of Operations is not publisheglaced on the CCMA’s web-site but is available cquest from the
organization.




to the CMS that could possibly improve the funatmgnof the CCMA, as well as enhance
research in the area of dispute resolution in thegy?

As of 1 January 2012, the following additional inf@tion is recorded in the CMS:

a) the manner in which the dispute was referred (exg. walk in, registered
mail etc.);

b) details about the employee making an individuaéned (gender, identity
number, length of service, monthly earnings, ageerand whether the
employee is employed through a labour broker/teamyoremployment
service);24

c) if the employer is an individual, the gender;
d) if the employer is an organization, its size by bemof employees;

e) whether the parties are represented and, if sotyihe of representation
(lawyer, trade union official, etc.);

f) the outcome of cases that are settled, includiag@thount of compensation;

g) the outcome of cases in which an arbitration avienthade, including the
amount of compensation.

It is anticipated that the additional informatioecorded in the CMS will enhance
evidence-based policy-making on the operation ef ICMA and labour law generally.
For instance, the operation of labour brokers (tay employment services) is a highly
contentious subject on which the Government is @soyy stricter regulation. However, as
previously the CMS did not include information ohether the employer in a dispute was
a labour broker or not, there is no reliable datatlee number of disputes before the
CCMA that involve labour brokers. Another high plefissue is the proposal that a
qualifying period (most commonly suggested to lensbnths) be enacted into legislation
during which employees would not have “ordinary”fain dismissal or unfair labour
practice protection (although they would continue he protected against unfair
discrimination by an employer). It is argued thais twould promote the hiring of new
employees and reduce the CCMA's caseload. Agaicause the CMS did not heretofore
record the employee’s length of service, thereniglata for evaluating the likely impact of
such a proposal.

Governing Body #

The CCMA Governing Body is appointed by the Minist#f Labour and exercises
significant executive and oversight function ovee imanagement and operations of the
CCMA. The Governing Body has extensive executigpoasibilities and is not merely an
advisory structure, as is the case with many atitiyeartite boards. The Governing Body
consists of an independent chairperson, three septatives each from the Government,
organized business and organized labour, as wétlea€CMA Director. The members of
the Governing Body (including the independent gieison) are nominated by NEDLAC.

The primary functions of the Governing Body includepointing the Director,
appointing and terminating the appointment of cossminers, and accrediting and
subsidising bargaining councils and private dispeolution agencies. The Governing
Body has established several subcommittees (HumeanuRces, Audit, Finance and Risk,

2 For a complete account of recommendations see @odavan der Westhuizen, 2010. The current dissassimmarises
only a few of the most relevant suggestions.

24 For reasons of practicality, this will not be reted for mass dismissals (most commonly strikeratrénchment cases).

% This Section is based on interviews with, and temitcomments by, the following Governing Body merab@: Cohen, I.
Macun, B. Ntshalintshali, E. Monage and L. Burger.
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Accreditation and Subsidy, and Governance) to &esik its work and to facilitate good
governance. The Governing Body conducts itself gnoedance with a charter that is
reviewed annually.

The Governing Body has remained an effective wistih for social dialogue. A
number of factors contribute to this. Senior repngstives appointed by the social partners
serve as members of the Governing Body. In manyaitgs, the members show
willingness to divorce themselves from the inteseasft their constituencies and act in the
CCMA'’s organizational interest.

Labour and business representatives in the GowgBirtly play a significant role in
representing the CCMA in hearings before the Padigtary Portfolio Committee and in
dealings with the Department of Labour and the #ardieneral (who has oversight of the
CCMA'’s financial management). In these forums, thme of the constituency
representatives has been to promote the purpotieec€CMA and jointly argue for its
continued relevance and funding. This occurred ndutthe financial crisis, when the
increased caseload created a significant fundiladjesige for the CCMA, and again when
a senior public official criticized the operatiorf the CCMA. In these instances,
constituency members on the Governing Body playedative role in galvanising support
for the CCMA from their constituencies and respagddublicly to the criticism.

The Governing Body operates by consensus. Whitehtas prevented decisions that
may have been strongly opposed by any of the d¢oasties, it has had a limiting effect
on certain policy decisions. For instance, the CC& not to date accredited any private
dispute resolution agencies, although this is aifsignt aspect of the approach to dispute
resolution articulated in the LRA. This occurrecedo opposition from representatives of
organized labour who feared that this might resuét decrease of funding for the CCMA.
This issue is currently being addressed.

The Governing Body members and nominated regiom@hkpartners interview and
recommend candidates for appointment as commissionéhe human resources
subcommittee interviews candidates and deals vatistbns to suspend or terminate the
employment of commissioners, with the full GovemiBody having final decision-
making power on these issues. The subcommittee waisks by consensus, and
commissioners are not appointed if any one comstidy opposes their appointment. The
representatives of business and labour stronglyufiathe involvement of the constituency
representatives in appointments and view it as parthe Governing Body’'s express
statutory mandate. They share the view that ppdimn in the appointment and the
making of appointments by consensus enhancesdtignacy of the CCMA.

An unresolved concern is the lack of clarity ovenether the CCMA should be
allowed to play a meaningful role in policy formtiten on matters of labour market
regulation, particularly where these directly afféts operation. The CCMA has not
participated directly in negotiations over the rafoof labour legislation at NEDLAC,
even though these have a direct and significanaaingn its operation. This means that the
CCMA has not been able to debate proposed dratlddign regarding its operation; its
involvement has been confined to making writtennsisbions. A related concern is that
proposals that might enhance the efficacy of theM@Cmay be opposed by both
organized business and labour constituencies in IMED leading to their removal from
draft legislation.

Commissioners

Arbitrations and conciliations are conducted by @Guossioners. There are full-time
Commissioners who are employees of the Commissiod, part-time Commissioners
employed on three-year renewable fixed term cotgratio are classified as independent
contractors. There is a code of practice applicableboth full-time and part-time
Commissioners. Initially, full-time Commissionerem employed on an indefinite basis
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but more recently have been employed on renewallgear contracts without any
guarantee of reemployment. Although part-time Cossiohers are not classified as
employees, the CCMA has established proceduresidare that decisions about their
appointment and renewal of contracts are maddair ananner.

The responsibility for appointing Commissionerstsesith the Governing Bod?.
Interviews are conducted by panels on which theakquartners are represented. The
panels then make recommendations to the Governinly Bor its consideration. Decision-
making is by consensus and disagreements betweenefiresentatives of the social
partners are referred to the Human Resources Subviitee of the Governing Body. The
general approach is that the absence of consensrsaocandidate is considered a
recommendation to decline to appoint unless thee@uwg Body decides otherwise. The
active participation of the social partners in tigpointment of Commissioners is an
important guarantor of the legitimacy of the CCM#& adispute resolution institution and
contributes significantly to its legitimacy and ditality.

The utilization of part-time Commissioners is atididtive feature of the operation of
the CCMA. The current operational plan is drawronghe assumption that 60 per cent of
the caseload will be handled by part-time Commissis. The use of part-time
Commissioners enables the CCMA to draw on the sesvof experienced conciliators and
mediators who may be reluctant to work full-timetire CCMA,; it also enables young
practitioners the opportunity to gain experience exposure.

All Commissioners undergo rigorous training. Théraduction of mentoring for
entry-level Commissioners has been an importatitiivie. The primary objective of the
Training Development Unit (TDU), which has beerekistence for two years and forms
part of the CCMA Capacity Building and Outreach <Eéu, is to ‘provide design and
developmental support for the CCMA’s capacity baiddand qualifications development
activities'?” The TDU does this by designing and updating trejninaterial both for
internal and external use, as well as assistinghe development and assessment of
training methods. The impact of the training goeydmd the immediate function of
ensuring skilled mediators and arbitrators, sendigp to enhance the body of dispute

resolution skills available in the labour marketashole.

Resolution of individual disputes

One of the key innovations introduced by the 19%®AlLwas the requirement that the
parties to all disputes within the jurisdiction thfe CCMA engage in conciliation. An
initial projection that the CCMA'’s annual caseloaduld be approximately 40,000 has
proved to be a massive underestimate. Disputegratfeg59 222) in its first full year of
operation (1996-7) were 50 per cent higher thatiainéstimates. Subsequently, there has
been an increase in disputes referred each yeagpefor the period between 2003-4 and
2006-7 when the disputes referred were at a steady. Figure 2 shows the CCMA’s
caseload since its establishment. In addition, @@&MA receives a large number of
disputes that are outside of its jurisdiction, dhid requires it to devote resources to
ensuring that the applicants are referred to tipeogypiate institution.

% gection 117 of the LRA.
27TDU Annual Report ,2012.
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Figure 2
Total national CCMA referrals, 1996-2011

180000

160000

140000 /_\//

120000

100000 /

80000 ’—/

60000 /

40000 /

20000 ,/
o+

A D OO DD D> & © & @ O O N

qb\@o;\\\90)0?"\@0;‘3\’9000\’900"’\’92"'\’900"’0600“0000"’0000“’\%&6\(LQQQQ’QQQ&\%&@\’L&
N RN AT AT AT AR AT AT AR AP AT DT D

As Table 1 shows, the vast majority of disputesmreld to the CCMA are individual
cases. Throughout its existence, roughly 80 pet oémeferrals each year have been
dismissal cases. The large caseload and the stamittigations to provide expeditious
individual dispute resolution have led to the adwpof a range of innovative techniques
and strategies to process the CCMA’s caseload éiqesly within the constraints of the
available resources.

Table 1

Principal categories of disputes referred

Referrals 2002/3 2003/4 2004/5 2005/6 2006/7 2007/8 2008/9 2009/10 201011 2011/12
Total referrals 118126 127886 128162 125145 123578 132992 140504 153825 154415 161674
Jurisdictional cases 76547 83049 83880 85546 85213 91393 106893 119038 120035 126090

Referrals by issue category
Capacity building/dispute
management 147 744 1414
Collective bargaining 3028 2814 3153 3381 3335 3214 3461 3408 3371 3807
Mutual interest 3273 3371 3812 4053 3615 3981 4091 4794 5222 5341
Non jurisdiction 17688 18378 20113 19058 18657 12839 4668 4715 7291 5701
Unfair dismissals 82411 89896 87745 85078 85033 99207 110988 121317 117711 123458
Unfair labour practices 7821 7564 7970 7093 7311 8409 9620 10785 11182 12394

Processes heard
In limines heard 11176 13414 15027 15208 13305 12199 13117 15318 13659 13933
Condonations heard 243 366 712 1578 7242 7745 10137 11879 10890 12299
Pre-conciliations heard 9144 6500 5178 12966 13476 12257 14083 16287 16989 20585
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Referrals 2002/3 2003/4 2004/5 2005/6 2006/7 2007/8 2008/9 2009/10 201011 2011/12
Con/arbs heard 3342 28990 37804 34469 32059 40647 45954 47353 50142 51697
Congiliations heard 58895 42347 34941 34894 35821 37712 41503 52420 48134 51925
189A Facilitations heard 38 179 182 197 102 180 379 808 699 728

Average turnaround times

Turnaround time —

conciliation

5012  56.04  60.91 5419 313 27199 2736 2856 2667 237

Settlement rate

Casesheardand closed 584 58618 58511 67116 59921 64494 74514 107968 107928 113076
Cases settled 28659 31473 33152 36817 42882 48944 57039 65169 70749 79260
Settlement rate 51% 54% 57% 55% 72% 76% 7% 60% 66% 70%

6. Concliliation

Referral

An employee is able to refer a dispute for contiiliaby submitting a referral form to the

CCMA and delivering a copy of the form to the enyglo The employee or trade union
referring a claim must identify the nature of thepdite but is not required to submit a
detailed statement. Each of the CCMA'’s regionaiceff has a referral office whose staff
members are able to guide employees in completnedearal form. Approximately 60 per

cent of individual disputes are referred as “walkdisputes. Once the form is completed,
the employee is required to serve it on the emplayel provide proof of service to the
CCMA.

An important innovation which commenced in 2012hat employees are able to
lodge disputes with bargaining councils at CCMAiae§. The completed referral form is
then electronically transmitted to the bargainiraurecil with jurisdiction. In addition,
employees will be able to make CCMA (and bargaimogncil) referrals at 25 labour
advice centres operated by the Department of Labboese innovations will greatly
enhance access to dispute resolution.

The majority of cases are referred by low-paid wosk According to data for the
period between 2003 and 2005, 31 per cent of dssthisr unfair labour practices cases
were referred by low-paid employees earning less tR1,000, whilst 90 per cent of
employees who referred cases to the CCMA earnes thesn R5,000 per month.
Similarly, 52 per cent of referrals were by emplegelassified as low-skilled, 35 per cent
by semi-skilled workers and only 11 per cent byls#tiworkers>

“Out of jurisdiction” referrals

The number of “out of jurisdiction” referrals reeced by the CCMA since its
establishment has consistently been around 20e2%ent of total referrals. In 2011-12,
35,084 cases were screened as being outside theAGQ@Misdiction, amounting to 22 per
cent of total referrals in that period. Memberstled CCMA's front office staff direct
individuals with claims or grievances that are witthe jurisdiction of other institutions to

28 Benjamin, 2009.

2 |pid.
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the appropriate forum. The most common categorfesaees that need to be referred
elsewhere are cases falling within the jurisdictioin bargaining councils, grievances
arising under the Basic Conditions of Employment, Aand sectoral determinations that
fall within the jurisdiction of the labour inspecte housed in the Department of Labour.

Not all jurisdictional issues can be resolved tigtoia screening process. There are
cases in which the employer may subsequently eajgesdictional issue by claiming, for
example, that the applicant is an independent aotar rather than an employee, or that
the applicant resigned and was not dismissed. Thesges are dealt with at the
commencement of the arbitration process.

Period for referrals

Employees who refer claims more than 30 days aftismissal (or 90 days after an unfair
labour practice dispute) can request the CCMA todone their late referral if there is
good cause for the deldyCondonation is applied for in less than 10 pet oéases and
approximately 75 per cent of condonation appliceti@re successful. This means that
between 2 per cent and 3 per cent of cases referithd CCMA are rejected because they
are brought after the prescribed referral periods.

The low incidence of condonation claims is an iatlan that the CCMA'’s procedures
are now extremely well known among the South Afric@orkforce. The short referral
period promotes the swift resolution of disputes @novides considerable certainty to
employers who know that they will not face claimsstituted several years after a
dismissal. In comparison, civil claims based on t@wt, including contracts of
employment, can be brought to court within threargef the claim arising.

The CCMA's facilities for “walk in” referrals anché simplicity of referrals forms
facilitate the swift referrals of disputes. Disn@dsemployees, who are by far the major
category of referring parties, need not consulhwitrade union official or a lawyer before
making a referral. The proportion of cases thatraferred by trade unions on behalf of
employees has declined significantly over thedif¢ghe CCMA.

The mandatory conciliation of all disputes impos@senormous workload on the
CCMA. The statutory obligation on the CCMA to contuaonciliations within 30 days of
the referral adds urgency to the process. In thB0-AQ financial year, 1 per cent of
conciliations were heard after the statutory 30 pagod>'and in 2011-12 this was figure
was further reduced to a mere 0.002 per cent. fgans that of a total of 124,192
disputes referred to the CCMA, conciliation comnehafter the 30-day period in only
277 cases.

In order to cope with its large caseload, the CCMifially allocated two hours for
the conciliation of an individual dismissal dispuléhis has subsequently been reduced,
first to 90 minutes and then to 60 minutes. Assailteof the huge caseload of referrals to
conciliation, the CCMA has developed protocols tentify cases that may have a
significant impact on the labour market. Accordinghere are procedures to enrol cases
that involvelarge-scale retrenchment, whether thspute is referred as a section 189A
facilitation, as an unfair dismissal case or a ulispabout severance benefits. A similar
protocol exists for conciliation hearings in disaimation cases. Collective bargaining
disputes that involve key employers or may impactmre than one province are also
prioritized. These cases are allocated to Comnmissg with appropriate training and
expertise and their progress is closely monitoredttat interventions to prevent the
dispute from escalating can be made if necessary.

%0 Tokiso , 2011.

81 CCMA Operational Review 2011. Figures contained ia thview represent data captured between 1 Apt28nd
31March 2011.
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Pre-conciliation

A key mechanism developed to deal with its largacd@tion caseload is the use of
telephonic ‘pre-conciliation’ as a technique fosokving disputes. While the statute makes
no reference to such a procedure, the CCMA'’s railghorize the Commission to seek to
resolve disputes before the commencement of stgtutonciliation® The Governing
Body has issued a Practice Note to identify cased are appropriate for “pre-
conciliation”. The guideline suggests that pre-gleet@on is suitable in unfair dismissal
and unfair labour practice cases and severancelpeys involving a single employee, in
which there is no representation by employers’ wiggions, trade unions or lawyers and
in which the legal issues are clearly defiféd.

Pre-conciliation has been extensively used in cdseslving the dismissal of
domestic workers as well as in sectors such aprtiiate security industry. A settlement is
concluded in roughly 50 per cent of cases in wipigiconciliation is utilized. In 2011-12
a total of 20,578 pre-conciliations were initiateaf, which 10,699 were settled, thus
reducing the conciliation caseload by roughly 8 gamt. The experience of the CCMA is
that the prospects of a pre-conciliation processeseding is greatest if the employee refers
the dispute on the day of dismissal or very shaftgrwards. The high rate of settlement
can also be attributed to the fact that these thspare not complex and are most
commonly settled on a financial badfs.

Measuring the settlement rate

The rate of settlement for disputes in which ‘cob-gwhere conciliation and arbitration
are conducted in a single sitting) is utilizedigngicantly higher than for those in which a
party has objected to its use. The settlementfoateases enrolled for con-arb is 85 per
cent, while cases in which there has been an ébijebas a settlement rate of 40 per cent.
A number of factors contribute to this marked difece in settlement rates. Many
employers do not attend conciliations and thereoisthe same level of commitment to
settle if the conciliation is held separately frtme arbitration. The vast majority of cases
are resolved through a financial settlement, withpleyees only being re-employed or
reinstated in work in 13 per cent of cases. Howevtke proportion of settlement
agreements providing for re-employment or reingtat® has improved as a result of this
remedy being highlighted as part of the CCMA's jetention strategies.

Measuring the efficacy of conciliation processess Hseen a matter of some
controversy and debate. The CCMA sets itself aetang settling 70 per cent of disputes
referred to it. In 2011-12, this target was achikwehilst the previous year saw 69 per cent
of disputes settled. In some years the settlenantwas as low as 47 per cent (2001-2)
and 51 per cent (2002-3). Disputes that are sdbiyatie parties themselves, settled during
arbitration proceedings or are withdrawn are alssified as ‘settled’. For this reason,
some commentators have pointed out that the settierate is potentially misleading and
may overstate the efficacy of conciliation processBuch critics have argued that if
statistics are to be used as an indicator of effeess, ‘a fair measure would take into
account the nature of the settlements achieveldlerahan the number of settlemerifs’.
However, the CCMA's view is that its approach idiive with the ‘best practice’ approach
of dispute resolution agencies internationally.

The settlement rate is also used as a performand&ator for individual
commissioners and is one of a range of factors ¢hat be taken into account by the

32 Rule 12 of CCMA Rules.

33 practice Note 1/2012: Pre-Conciliations.
34 Interview: A Soobedar.

% Tokiso , 2012.
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Commission in deciding whether or not to renewdbetracts of both full-time and part-
time commissioners. It has been argued that thig masult in applicants being unduly
encouraged to settle when a referral to arbitratimy be more appropriattand that it
may lead to the ‘hasty settling of disputes andsiixhg also superficial settlements which
fail to address the underlying causes of conflicthe real needs of the partiéstesulting

in Commissioners having too great an interest emdhtcome of the conciliation process
because their future prospects as a Commissiongrde@end on the settlement rate that
they achievé® Thus, unassisted and inexperienced parties cauldnduly pressured to
settle. The danger of this occurring is exacerbhtethe huge caseload and the short time
period that is allocated for the conciliation ofaindismissal caseS.

The assessment of conciliation and
settlement agreements

To address these concerns, the CCMA has adoptedamsms to measure the quality of
conciliation and the quality of settlement agreet®enThe Conciliation Quality
Assessment process seeks to have one conciliagsios assessed daily in each region.
The goal is for all commissioners to be assessedally, with commissioners who have
low settlement rates or who have been the sub@ct®mplaints being prioritized. The
assessment involves observation of a conciliatiearing and the completion of a
guestionnaire. The conciliation is evaluated in light of ten key components of the
conciliation proces®. Commissioners are de-briefed on the assessmém plerformance
and those who receive low scores may be requiredntiergo twinning with a more
experience conciliator, attend coaching or furth@ning, or repeat their initial training.

A particular concern has been that employees mealypfessured during conciliation
to accept a financial settlement rather than seek#&instatement or re-employment
through arbitration. For this purpose, the CCMA Hasgeloped a ‘return to work’ index to
measure the extent to which settlements in unfigimidsal cases result in the employee
either being reinstated or re-employed. This inohekcates that in 13 per cent of settled
disputes, the employee is either reinstated ormetlto employment. This is consistent

%6 Bosch and Steenkamp 2012.
37 Bhorat, Pauw and Mncube 2009.
%8 Bosch and Steenkamp 2012.

39 A report commissioned by the ILO in 1999 articaththe dangers of short periods of time being atk: ‘The merits of
the dispute can seldom be effectively canvassedtdrithen] two hours set aside for conciliationisTleads to an approach
being adopted by commissioners which amounts tatmpt to persuade the employer party to pay apedgsum to avoid
the uncertainty and inconvenience of arbitratioocpedings, whilst employees trade off their righhave the case judged,
with the uncertainty of outcome that entails, foe tertainty of an agreed sum of money. The mefithe dispute receive
scant attention in this approach. If this tradeaafhnot be achieved the matter is signed off asttied and invariably will
proceed to arbitration, usually adding no moreitleiahe information about the dispute in the fi@n which was provided in
the referral form’.

4% The components measured by the Conciliation indexvaether the Commissioner —
(i) introduced himself and established the capacifyaofies;

(i) explained the Conciliation process (that is off theord and without prejudice and that parties Wl given the
opportunity to state their cases in plenary anmbdds be in separate caucuses);

(iii) provided parties with the opportunity to explaieittside of the story;

(iv) suggested topics that parties should cover andwised interruptions;

(v) listened attentively, actively paraphrased to testerstanding and asked questions for clarity;

(vi) conducted reality testing with parties to ascertamstrengths and weaknesses of both parties case;
(vii) ascertained each party’s bottom line, assiste@neigte alternatives and made recommendations;
(viiimade parties aware of the consequences ofettling and the risks of proceeding to the ntages,

(ix) If the dispute remained unresolved, explained gieable next step to both parties;

(x) If the dispute is resolved, read out and explaithexdterms of the agreement to both parties, anchasiged their
respective obligations and the consequence of naompliance.
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with the proportion of employees who succeed intration and receive an award of re-
employment or reinstatement in their favour.

All settlement agreements are scrutinised daily the Senior Mediation
Commissioner in each regional office. Agreemenésamsessed to ascertain whether they
are legible, clear, unambiguous, legal, enforceabté sustainable, and whether they settle
the dispute. This scrutiny is not directed at irdgating the rationale for settlements, but
rather to ensure that the agreements provide ante® mechanism for resolving disputes.
In the CCMA'’s view, the introduction of this proselsas led to a substantial improvement
in the quality of settlement agreements.

Non-attendance at conciliation meetings

Non-attendance of parties at conciliation proceggliis a major concern for the CCMA.
Although it is a process often described as mamgatocommissioner may not dismiss a
case due to non-attendance at the conciliationedtadylany employers therefore
deliberately refrain from attending conciliatiomm 2010/2011, the total non-attendance
amounted to 15 per cent of conciliations, of whitch absence of the employer accounted
for 75 per cent?

The consequences of non-attendance by the paities @¥he CCMA Rules provide
for the referral to be postponed or dismissed éf dipplicant employee is not present at a
conciliation or con-arb hearing. However, the LA&slruled that the CCMA'’s governing
body was not authorized to make this rule as ittéiran employee’s statutory right to refer
a dispute to arbitration. In consequence, an ergglgyfailure to attend conciliation
proceedings does not prevent the employee refetiimglispute to arbitration. If the initial
event is a con-arb, an employer who is preseritgrabsence of the employee is entitled to
request that the commissioner start the arbitratibase immediately and dismiss the
application. If that happens, the employee willrbgquired to apply for the decision to
dismiss the claim to be rescinded in order to lheedispute processed. The level of non-
attendance by employee parties has reduced sigmiljcsince the CCMA has made use of
SMS text messaging to notify parties of the dafesonciliation and arbitration hearings.

If the employer does not attend the conciliatidve, @mployee will be entitled to refer
the dispute to arbitration. If an employer failsattend a con-arb or arbitration hearing, the
arbitrator is entitled to determine the matter omledault basis in the absence of the
employer. The arbitrator is required by CCMA preetto ascertain whether the employer
received proper notification of the hearing. Anitdbor must also be satisfied that the
employee has a good case before granting thid.r&le arbitrator is therefore required to
test the employee’s case to ensure that the engligyentitled to an award in his or her
favour. In the vast majority of arbitrations contketin the absence of an employer, an
award is made in favour of the employee.

Table 2
Non-attendance at conciliation

Non- attendance at  2002/3 2003/4  2004/5 2005/6 2006/7  2007/8 2008/9 2009/10  2010/11 201112
conciliation

Total conciliations 70105 77834 77923 82329 8135 90616 101631 116062 115267 124208
heard

Non-attendance at 4147 5360 5578 4660 3324 3104 3047 3182 3586 3465
conciliation — all

“1 |bid. SeePremier of Gauteng & Another v Ramabulana NO & Others 2008 291LJ 1099 (LAC).
2 CCMA Annual Review, 2011.
43 According to the CCMA the use of SMS notificatidres improved attendance by 35 per cent.
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Non- attendance at ~ 2002/3 2003/4  2004/5 2005/6 2006/7  2007/8  2008/9  2009/10  2010/11 201112

conciliation

Non-attendance at 3288 5024 6296 5473 4950 5345 3696 4090 4231 4940

conciliation — applicant
(employee)

Non-attendance at 6040 6287 3494 1807 5140 7151 9317 8650 9296 10914

conciliation —
respondent (employer)

Total non- 13475 16671 15368 11940 13414 15600 16060 15922 17113 19319
attendance at

conciliation

% non-attendance 19 21 20 15 16 17 16 14 15 16

The CCMA has taken extensive steps to ensure siéeservice of case documents.
One step that has been taken is to reach agreemigmiarge employers as to the
electronic address to which documents will be ddatvever, many employers only
examine CCMA documentation when they receive a adfiige award directing them to
reinstate or compensate a dismissed employee.

As the figure above indicates, employee non-attecelat conciliation hearings has
declined as a proportion of the overall caseloduds Ts attributable to the use of new
technologies such as SMS text messaging to coptaties. The increased incidence of
employer non-attendance at conciliations (as oppdeecon-arb) would appear to be
indicative of a trend among employers who objectcém-arb hearings not to attend
conciliation hearings, because no adverse consegsédiow from their absence.

Arbitration

The arbitration process

An employee may refer a dispute of rights thatdsrasolved at conciliation to arbitration
or to adjudication at the Labour Court. As previgusoted, 41 per cent of cases in which
arbitration is required are dealt with in “con-arptocess in which the arbitration
commences as soon as the conciliation has fafi@ither party objects to a merged “con-
arb” process, the employee has 90 days after shie isf the certificate of non-resolution to
refer the dispute to arbitration. There is no rezent for a detailed case statement to be
filed. While this avoids technical disputes ovee thanner in which a case is pleaded, it
does have the consequence that an arbitrator ealgniies aware of the nature of the case
at the commencement of the arbitration hearing.

The CCMA'’s arbitration caseload

Over the past decade, the number of disputes edrdbr arbitration has remained
relatively constant, ranging between 38,319 (200&#&d 49,799 (2010-2011). As the
number of disputes referred to the CCMA has inadatramatically during this period,

the proportion of jurisdictional referrals resugfim arbitration has declined significantly.

This is attributed to the enhanced efficacy of daton processes. In the first decade of
the CCMA’s existence, roughly 50 per cent of juid§dnal disputes referred to the

CCMA were enrolled for an arbitration hearing. B12-12, this figure has dropped to 35
per cent. The table below gives an overview ofteaton cases since 2002-2003.
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Table 3
Arbitration statistics

Arbitration 2002/3 2003/4 2004/5 2005/6 2006/7 2007/8 2008/9 2009/10  2010/11  2011/12
statistics

Jurisdictional
cases 76547 83049 83880 85546 85213 91393 106893 119038 120035 126090

Pre-dismissal
arbitrations 12 92 81 53 66 50 49 99 105 131

Arbitrations
heard 40752 39544 40626 47681 46390 38319 40096 48092 49776 46779

Average turnaround times

Turnaround
time -
conciliation 50.12 56.04 60.91 54.19 31.3 27.99 27.36 28.56 26.67 23.7

Turnaround
time -
arbitration 278.10 297.11 251.51 195.87 143.53 131.67 126.09. 126.75 96.78 70.01

Awards

Awards
rendered 16146 20974 23527 27088 24909 23171 24391 25010 25138 24037

Awards in favour of (excludes default awards)
Employee 2803 8382 9333 10848 8441 5344 4697 5507 5303 5058
Employer 1279 6405 7312 8876 9476 8581 8713 9630 9175 9065

Awards for employee

Re-employed 53 46 47 42
Reinstated 1 5 1467 1263 1261 1575 1546 1826 1804
Only

compensated 6525 11601 13653 14611 12419 11851 12762 12317 12611 11741
Enforcement
Rescissions 3086 6228 7989 8823 8125 6714 6327 5749 6733 6210

Reviews 117 371 878 1628 4831 2086 2042 2230 2164
CCMA

award

certifications 2 21 1716 4865 7165 5167 6300 6839 7582 6721
BC award

certifications 1508 1869 3283 2582 1937 3454 3518 4123 8065

The structure of the arbitration process seeksngure that arbitration hearings are
conducted more swiftly than conventional litigatiand in accordance with the goal of
providing dispute resolution that is ‘simple, quickeap and non-legalistic’. In addition,
the arbitrator is required to make an award, lyieiting the reasons, within 14 days of
completion of the arbitration. Despite the enorm@aseload of cases referred to the
CCMA, the goal of holding arbitrations quickly hasen achieved. The average time taken
to conclude an arbitration hearing is currentlyd&ys from the date the dispute was first
referred for conciliation.

The arbitration format

The genesis of the approach to arbitration layhm practice of private arbitration that
developed from the early 1980s onwards. This ikectdd in the following passage in a
judgment of the Labour Court:




Private labour arbitration in this country has obtained a well-deserved reputation for informality and
speed without sacrificing the basic formalities required in legal proceedings. This has been achieved
largely through a process of an initial inquisitorial approach to narrow the issues which allows the
arbitrator substantial opportunity to equate himself or herself with the issues. This is followed by the more
formal adversarial process which follows the basic tenets of court procedure and the rules of evidence
without becoming unduly bogged down by unnecessary technicalities.4

However, this observation was made at a time whemumber of private arbitrations
was considerably smaller than is currently the cas# involved, to a large extent, the
country’s major employers and trade unions. Onthefchallenges the CCMA now faces
is that much of its caseload involves unrepresertagloyers and employees who have
little knowledge of the arbitration process.

The LRA does not prescribe a basic format or promeébr an arbitration hearing and
Commissioners have a wide discretion as to howotawlect arbitration proceedings. The
law requires a commissioner to determine a disffatdy and quickly” and “to deal with
the substantial merits of the dispute with a mimmaf legal formalities”. In order to
determine disputes, arbitrators are trained tat lihe issues in dispute between the parties
through a technique generally referred to as “meimg the issues”. However, a
Commissioner cannot treat a party unfairly in ortdeconclude the dispute expeditiotfsly
and the ‘rules of natural justice’ must be followédparty is entitled to ‘give evidence,
call witnesses, question the witnesses of any qthdy and address concluding remarks to
the commissionef*

While the initial design of the arbitration systemvisaged a significant role for more
inquisitorial processes, their use has been rale Significance of the arbitrator’s
discretion has tended to be misunderstood by Lakmurt judges and in the broader
labour relations community. While some judgmenttect a view that arbitrations should
be conducted as a less formal version of a ciial,tothers emphasise that an arbitrator
must at the outset of proceedings decide whetleathitration will be conducted on an
“adversarial” or “inquisitorial” basié’ In response, the Governing Body of the CCMA has
set out in its Guidelines for Dismissal Arbitrattoan approach that it considers accords
with the purpose of the law:

When an arbitrator adopts the role of finding the facts and determining the probabilities by questioning
witnesses and requiring the parties to produce documentary and other forms of evidence, this approach
is generally described as being investigative or “inquisitorial”. When the parties are primarily responsible
for calling witnesses and presenting their evidence and cross-examining the witnesses of the other
parties this is generally described as being “adversarial”. An inquisitorial approach will often be
appropriate if one or both parties is unrepresented, or where a representative is not experienced.
Arbitrators adopting an inquisitorial approach must be careful to ensure that the parties are aware of, and
have the opportunity to exercise, their rights under section 138(2). An arbitrator may conduct an
arbitration in a form that combines these two approaches provided this is done in a manner that is fair to
both parties.

4 Dimbaza Foundaries Limited v CCMA and Others [1988].C 76.

45 Northern Training Trust v Maake & others (2006) 27ILJ 828 (LC) at para 29 oschini Group (Pty) Ltd v CCMA & others
(2002) 23ILJ 1597 (LC); (2002) 7 BLLR 619 (LC}4alcyon Hotel (Pty) Ltd t/a Baraza v CCMA & others (2001) 8 BLLR 911
(LC).

46 Section 138(2) of the LRA.

47 A Discussion Paper by the Australian Law Reform Cdssinn points out that: “The terms ‘adversarialdaimquisitorial’
have no precise or simple meaning and to a sigmifiextent reflect particular historical developtseather than the practices
of modern legal systems. No country now operatastlgt within the prototype models of an advershoa inquisitorial
system. The originators of those systems, Engl&ndance and Germany have modified their own, andregd different
versions of their respective systems. In broad defan adversarial system refers to the common astes of conducting
proceedings in which the parties, and not the jutigee the primary responsibility for defining tissues in dispute and for
investigating and advancing the dispute. The termquisitorial’ refers to civil code systems in whithe judge has such
primary responsibility. ‘Inquisitorial’ also conregt an inquiry where the decision maker investigatesatter. Civil code
proceedings represent, in procedural theory, ‘jatligrosecution’ of the parties’ dispute, as opplote‘party prosecution’ of
the dispute under the common law system.”
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From an institutional perspective, the adoptionirafuisitorial processes such as
calling vital withesses or asking important questioot raised by the parties ‘places great
demands on the competence and impartiality of ratbits because they are required to
dominate the hearind®

Arbitrators may conduct proceedings in a mannert differs from a court of law,
provided this does not cause an injustice to ayp&wr instance, a prominent labour
lawyer sitting as an acting judge of the Labour €bas held that an arbitrator could allow
a party to lead hearsay evidence (which would egpérmitted in a Court) if satisfied on
proper grounds that the evidence is religble.

The arbitrator’'s obligation to uncover the substdnterits of a dispute has been
interpreted as requiring an arbitrator to intervaneproceedings if, for instance, an
unrepresented or inexperienced party is unablerdeept their case adequately. This is
sometimes described as the ‘helping hand’ role.ifgiance, an arbitrator should advise a
party to lead particular evidence if this is neegegdo obtain a full factual picture of the
dispute. Labour Court decisions have stressedakd for a Commissioner conducting an
arbitration to give clear directions to the partasthe outset of proceedings as to how
those proceedings will be conducted, particulaflyhe parties are not experienced, in
order to prevent the perception of bias:

Commissioners of the CCMA are instructed during their training to conduct arbitration proceedings. They
are aware, therefore, that after they introduce themselves to the parties at arbitration they should outline
the process to them. The detail of the outline will depend on the level of experience of the parties. The
Commissioner should, therefore, ascertain the experience of the parties at the outset. At their training
arbitrators are briefed to ensure that the parties are aware inter alia of the format of the proceedings and
of their rights to call and cross-examine witnesses. The commissioners should also make the parties
aware of the consequences of their failure to do so and ensure that they are aware of how documentary
evidence should be dealt with. Lay people often assume that documents are automatically admissible as
evidence of the truth of their contents.%

| appreciate it is no easy task for commissioners dealing with laypersons to conduct hearings. The
levels of skills differ considerably and language can present a problem. However, it is precisely because
commissioners are dealing with laypersons that they need to give clear directions and assist the parties
every step of the way. They need to explain what is required in an opening statement and what the
purpose of an opening statement is. The commissioner needs to explain what he does when he narrows
the issues and what defining the issues in dispute means. He needs to tell the parties briefly what is
required in leading evidence, dealing with documents, how the admission of documents is to be dealt
with and how examination and cross-examination is to be dealt with. He needs to stress the importance
of putting a version where a version differs.5!

Representation

Restrictions on the right of legal representatiom @so important in reducing both time

and costs. Legal representation is not permittedismissal arbitrations unless the parties
consent to it, or the arbitrator permits it duéth@ nature of the questions of law raised by
the dispute, its complexity, the public interestl dine comparative ability of the opposing

parties to deal with the arbitratioif.Instead of an absolute prohibition, the legiskatio

therefore affords the arbitrator discretion to pérlegal representation and introduces
factors relevant to the decision.

48 Brand 2000.
49 Benjamin 2007.

50 Char Technology (Pty) Ltd v Mnisi& others [2000] 7 BLLR 778 (LC) at par 1East Cape Agricultural Cooperative v Du
Plessis& others (2000) 21 ILJ 1335 (LC); [2000] 9 BLLR 1027 (LC).

51 Eastern Cape Agricultural Cooperative v Du Plessis & others (2000) 21 ILJ 1335 (LC); [2000] 9 BLLR 1027 (LC) at
paras 31 — 32.

52 Rule 25(1)(c) of CCMA Rules.
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Both the Labour Appeal Court and the Constitutiddalirt have rejected challenge to
the constitutionality of the restriction on legapresentation. The restriction on legal
representation remains a highly contested issueaarapplication by the Law Society has
resulted in a ruling in 2012 that the current nitdates the Constitutional guarantee of fair
administrative actior® In addition, there are a number of strategies lihse been used to
allow legal representatives to appear in hearingghe basis that they are members of an
employers’ organization. The issue of represemtaisonow dealt with in the CCMA’s
rules with the result that any decision to reviserules rests with the Governing Body.

One or both parties use some form of representatioroughly 40 per cent of
arbitration hearings. Employers and employees hegal representation in only 15 per
cent of dismissal arbitrations, while employees eepresented by union officials in
roughly 34 per cent of such cases and employergegnesented by in-house human
resources personnel in 35 per cent and by offi¢ialm employer organizations in 20 per
cent™ The CCMA clearly distinguishes between legal reprgation, which risks the
procedure becoming drawn out and formal, and otepresentatives such as union
officials, human resource personnel and officialenf employer organization who,
because of their experience and understandingaftacular industry, are often capable of
effectively negotiating or suggesting feasible ralédives.

Outcome

There are a number of ways to measure the outcbritrations. The CCMA maintains
records of whether an arbitration award is “in fawoof an employee (i.e. there is a
finding that a dismissal was unfair or an unfalsdar practice was committed). Up until
2005-6, employees succeeded more often than emmploffeom 2007-8 onwards, the
figures have been relatively steady with employsersceeding in roughly 60 per cent of
contested arbitration hearingsThe increasing proportion of awards made in favofur
employers can be attributed to employers becomiaogermonversant with the substantive
and procedural requirements of a fair dismissaésehfigures are for arbitration hearings
in which both parties present their case and kesevidence of the other party. In addition,
a large number of arbitrations are conducted oafauit basis because the employer party
has not attended. While the arbitrator is requicedhterrogate the evidence presented by
the employee, the absence of the employer hasethdt ithat these hearings result in an
award in favour of the employee in the vast majauitcases. Typically, it is only in some
4-5 per cent of default hearings that the arbitraismisses the employee’s claim and
decides the case in favour of the employer. Ifetmployer has a valid reason for not being
present at the arbitration hearing, it can apply tlte award to be rescinded. Most
commonly, rescission is sought on the basis traethployer did not receive notification
of the hearing. The CCMA conducts a substantiallmemof rescission hearings each year,
although these have declined as a proportion o€BBIA’s caseload® In 2006-7, 10 per
cent of jurisdictional cases led to a rescissigpliegtion. This figure has dropped to 5 per
centin 2011-12.

A striking characteristic of arbitration awards tise relatively small number of
employees who are reinstated in their previous jAbcording to the Explanatory
Memorandum of the LRA, the main objective of theteyn is to achieve ‘reinstatement as
the primary remedy’. An arbitrator may reinstateeamployee whose dismissal is found to
be substantively unfair. If the only finding is thidne employer did not follow a fair

53 The Law Society of the Northern Provinces v Minister of Labour & others (Case No. 61197/11).

54 Benjamin, 2009.

%5 Despite these figures, it is a common criticisartipularly among small employers, that Commissisriavour employees.
See, for instance, Small Business Project 2011.

%6 Factors contributing to the reduction include agrents with major employer (in the retail sectoparticular) as to the
addresses to which CCMA notices will be sent.
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dismissal procedure, the employee is limited ttaarcfor compensation. According to the
latest CCMA statistics, however, only 13 per cehtiwards in favour of the applicant
ordered reinstatemetit.As a result, the majority of unfair dismissal apphts who
succeed at arbitration receive an award of findnmenpensation - the average award
being equivalent to four months’ earnings.

A number of factors contribute to the low inciderafereinstatement. One reason is
that many employees do not seek to be reinstatddleVdefinitive statistics are not
available on this point, one survey indicated tbaly 30 per cent of employees who
contest the substantive fairness of their dismissak reinstatemerft A second reason is
that a significant proportion of CCMA cases invollemestic employment or very small
businesses where reinstatement is unlikely to peoppiate, even if the employee requests
it. There appear to be significant sectoral vaviadi in the rate of reinstatement. For
instance, only 6 per cent of farm-workers who sadceith claims receive reinstatement
orders in their favout? A third contributing factor could be a tendencyomm many
arbitrators to accept the employer’'s assertion thiatstatement is not appropriate because
it will not be possible for the employer and em@eyto resume a constructive working
relationship. The CCMA has, however, emphasisedatiethat reinstatement remains the
primary remedy both in its Job Retention Strategyl & the Guideline for Misconduct
Arbitrations.

Reviews

Appeals against the decisions of arbitrators ateathmwed, but they are subject to judicial
review by the Labour Court. The decision of Lab@awurt is, in turn, subject to an appeal
to the Labour Appeal Court, the Supreme Court gbegd and (if it raises a constitutional
issue) the Constitutional Court. To prevent unngagsdelay, a tight time frame is set for
review applications: a review application must iedfwithin six weeks after the award or,
if corruption is alleged, six weeks from when tipplicant became aware of it.

It was initially envisaged that arbitration heasngould not be recorded and reviews
would be based on the arbitrator's notes plus thgigs’ submissions. This was a
significant aspect of the rationale for favouringreview jurisdiction over appedis.
However, the courts have insisted that a full rddme maintained of arbitration hearings.
This has greatly increased the costs of the atioitrasystem and has delayed and
complicated review hearings.

Review proceedings are instituted in respect of pgd cent to 15 per cent of
arbitration award§& During the first decade of the CCMA'’s existencdaek of rules and
practices in the Labour Court has enabled empldgeuse these proceedings as a delaying
techniqué®? In 2007, only 20 per cent of the reviews submittethe Labour Court in the
preceding decade had been finalised by that §taBetistics for 2006 show that it took
approximately 23 months from the date of the aakitn award for the review to be heard,

57 CCMA Review of Operations,2011.

%8 |bid.

%9 Cormack,2010.

% The Explanatory Memorandum sets out the caseefdgew in the following terms: “The absence of ampeal from the
arbitrator's award speeds up the process and ifréesn the legalism that accompanies appeal piogs. It is tempting to
provide for appeals because dismissal is a vergusematter... However, this temptation must be tedigs appeals lead to
records, lengthy proceedings, lawyers, legalisnordimate delays and high costs. Appeals have atimegampact on
reinstatement as a remedy, they undermine the paspose of the legislation and they make the gyst® expensive for
individuals and small business.”

51 A total of 2189 reviews were brought in 2010-1fresenting an increase of 7 per cent on the prewjear despite a 1 per
cent decrease in total awards rendered. See CCMA ReVi®perations2011.

52 Benjamin,2009.

5 Benjamin,2007.
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and a further 3 months for judgment to be gi¥eHowever, a subsequent streamlining of
Labour Court processes has significantly reduceddluelays.

According to section 145(2) of the LRA, an arbimataward may be reviewed if the
arbitrator commits misconduct in relation to his fer duties, has committed a gross
irregularity in conducting the arbitration, exceddgs or her powers or if the award was
improperly obtained. An award may also be revievifedt is not reasonable: ‘if the
reasoning of the commissioner, based on the mhteei@re him or her, results in a
conclusion that a reasonable decision-maker coatideach®

While general principles require that the focusagtidicial review be the manner in

which the arbitration decision was made, rathen tie merits of the dispute, this line is
hard to draw in practice and many judges do engagenerits in review cases. In a recent
judgment, the Labour Appeal Court has suggested ttiea policy decision to permit
reviews rather than appeals has not succeededinoping expedited dispute resolutitin.
It argues that the issue at stake in an appeal Wirether the arbitrator's decision is
correct) may often be less complex than determitiiregissue at stake in a review (i.e.
whether the arbitrator exercised his statutory rdisan to evaluate the fairness of the
employer’s decision in a fair manner). It may tliere be appropriate for the social
partners to consider replacing the review jurisdicwith an appeal. A further benefit of
an appeal jurisdiction is that it would give rise d clearer body of precedent to guide
arbitrators, as the court’s judgment would focustbe correctness of the arbitrator's
decision rather than the manner in which it wasenad

The CCMA has in the past been criticised for theoirsistency in its decision-
making, particularly regarding the approach to pnecedural fairness of a dismissal. It
was initially envisaged that the Code of Good Rtaovn Dismissal, which was published
together with the LRA, would be regularly updateg WEDLAC to reflect judicial
decisions. This, however, has not happened. Asualtyghe CCMA’s Governing Body
published guidelines (which came into force at skart of 2012) for arbitrators dealing
with dismissal cases. There have been widesprdidfeathe Code of Good Practice on
Dismissal to be updated and clarified, particulavith regard to the obligations of small
employers when dismissing employees.

Enforcement

As previously indicated, the majority of employdesnd to have been unfairly dismissed
receive awards in their favour requiring the emplay compensate them. If the employer
does not pay this money, the employee is requicetalve the award certified by the

CCMA under section 143 of the LRA and have a wwiatfant of execution) issued by the

Registrar of the Labour Court. Thereafter, the awan be presented to the Sheriff of the
Court who may seize and auction the employer’s gngdo obtain the money owed to the
employee. However, it is the Sheriff's practiceréguire employees to pay a deposit to
cover its costs. Many (if not most) employees, wawe been out of work for a lengthy

period by this stage, are not able to do this ardlzerefore compelled to either abandon
or settle their compensation claim on unfavouradims.

The extent of the problem of enforcement is indidaby the fact that some 50 per
cent of employees who receive arbitration awarddéir favour are required to have the
award certified by the CCMA Various suggestions have been put forward inrégsird.

& Ibid.
85 Garbers,2008.
58 Herholdt v Nedbank(2012)1LJ 1789 (LAC)

571n 2010/11 a total of 7725 CCMA awards were cedifil per cent more than the previous year), reptesy a little more
than 50 per cent of the awards in favour of empsy€ertification takes places on average sevenhad15 days) after the
award is granted.
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These include introducing an employment clearaectficate (similar to a tax certificate),
designed to ensure that ‘those companies tendtirgpvernment work are not flagrantly
disregarding labour legislation and basic prinaiplef fairness®® Other suggestions
include the establishment of a CCMA enforcement with legislative powers and the
provision of financial assistance to needy pattesnforce awards.

Assessment

The design of the LRA reflects a commitment to addrthe implications of inequality
between employers and employees. It seeks to tedia arbitration system from many of
the institutional practices and attitudes that Itiigation in favour of employers as the
stronger and better-resourced party. The institafieation of dismissal dispute resolution
through the CCMA was followed by a very substantiatline in industrial action over
dismissal and disciplinary issues.

The ease with which a dispute can be referred edupith the CCMA'’s high profile
referral has contributed to the CCMA’s large caaeéloThis includes a high level of
referrals by employees who are dismissed for geadan but refer disputes in the hope of
a cash settlement. From this perspective, the CC&phesents a cost free opportunity at
receiving some form of compensatitn.

The current caseload places great strain on theurmess of the CCMA. This is
reflected in the short period allocated for comtitins. A range of suggestions have been
made to address concerns about the high levefafats to the CCMA, including stricter
rules on costs for unsuccessful parties, cleardrless stringent rules on the employer’s
obligations during probationary periods and theoithtiction of a qualifying period before
an employee receives full protection against unfésmissal. As yet, none have been
incorporated into the law and all have been straslyaesisted by organized labour.

A distinguishing feature of the South African apgb is the mandatory requirement
for the conciliation of certain categories of disgmuof right, notably unfair dismissal and
unfair labour practice cases. While this has plammtsiderable strain on the resources of
the CCMA, it has led to the settlement of 60 pentcef these disputes without these
disputes being referred for arbitration. While thes a significant level of non-attendance
at conciliation meetings, indicating a reluctaneaséek to settle, it is suggested that, in the
light of the settlement rate, this does not outWelge benefits of mandatory mediation.

Two key reforms that have contributed to the adtesent of expedited dispute
resolution are the short referral period (30 dayg] a statutory requirement that the first
conciliation meeting be held within 30 days of thigpute being referred. The short referral
period was one of the reforms most favoured by rmimgal business because of the
certainty that it offers in comparison to the pdrisually allowed for civil claims.

The system of conciliation and arbitration doesceed in achieving its goal of swift
dispute resolution in some 80 per cent of casdsimihe jurisdiction of the CCMA. These
are those cases that are settled at conciliatipsulosequently) and those cases in which
the arbitration award is accepted and complied viayh both parties. However, the
remaining 20 per cent of cases take considerahlydioto resolve, particular those cases in
which the arbitrator’'s award is taken on reviewhe Labour Court or cases in which an
employer does not voluntarily comply with an arditr's award to compensate or
reinstate an employee. In respect of the formex,LtAbour Court has taken significant
steps to reduce the time taken for reviews to loeqases but the role of reviews in the
dispute resolution architecture does require rduetin. In respect of the latter,
vulnerable employees are required to navigateutiieipl enforcement system without any

%8 Tokiso , 2011.
69 See Leeds and/ocke2009.
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assistance or resources from public agencies.riove recognised that remedying this is
essential to maintaining the credibility and effigeof the expedited dispute resolution
system.

8. Collective dispute resolution

Industrial action that is staged after compliandd &l the legal requirements is protected.
Employees cannot be dismissed on account of pgaation in a protected strike and

participation in a protected strike or lockout doed amount to a breach of contract or
delict (tort). The Labour Relations Act requiresittlall disputes of interest be referred to
conciliation prior to any party giving notice ofsé&ike or lockout. Conciliation may take

place at the CCMA, a bargaining council or in ademce with a collective agreement. No
industrial action may take place in sectors tha defined or classified as essential
services and unresolved disputes in these sectang Ibe referred to compulsory

arbitration.

The CCMA’s Mediation and Collective Bargaining Depaent was established in
2007. It has two main functions: to assist, suppod promote collective bargaining and to
provide guidance to commissioners on all aspect®o€iliation and facilitation processes.
The National Mediation Centre, which is locatedthie Johannesburg head office, deals
with major disputes that could impact adverselytenpublic interest.

The major trigger for strike action remains wagés per centf and has resulted in
strike action being concentrated in the middlehaf year when the most important wage
negotiations (particularly in the metals and minindustries and the public sector) take
place, setting a trend for settlements in othetosef" This is often referred to as the
collective bargaining “season”, with the highesttuer of strikes tends to occur in July to
September.

The National Mediation Centre is responsible fozpgaring for the annual round of
collective bargaining by ensuring that teams of ieieds are in place at each of the
regional offices and that they are briefed on talkeour market climate. The briefing
received by mediators includes background on theuaeconomic environment as well as
the perspectives of important stakeholders.

As Table 4indicates, there has been a significaoivignp in the number collective
bargaining disputes referred for conciliation otrex last decade. Between 50 per cent and
60 per cent of disputes are resolved during thetsty conciliation period.

" Tokiso, 2011.
" These periods are colloquially referred to asketseason’ or ‘annual wage rounds'.
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Settlement rate for collective bargaining disputes

Table 4

Collective 2002/3  2003/4  2004/5  2005/6  2006/7  2007/8  2008/9  2009/10 2010/11 2011/12
disputes

Referrals 3273 3371 3812 4053 3615 3981 4091 4794 5222 5341
Conciliations

heard 2889 2933 3088 3665 3442 3849 3869 4523 5100 5295
Cases heard

and closed 2070 2161 2427 2897 2865 3218 3431 4015 4577 4798
Cases seftled 1245 1250 1264 1412 1564 1799 2038 2155 2618 2925
Settlement

rate (mutual

interest cases  60% 58% 52% 49% 55% 56% 59% 54% 57% 61%

However, there is a noticeable tendency for theifmation of a dispute (after the
mandatory conciliation period) to be regarded &s@ical measure’, since many parties
believe that obtaining a certificate and being atdethreaten industrial action will
strengthen their bargaining position. Roughly 72 gent of disputes in which certificates
are issued at the end of the statutory conciliaieriod culminate in settlements without
strike action. In some disputes the CCMA may camdito conciliate between the parties
in terms of section 150 (an offer of assistancespisxl by both parties). Although strikes
did decline in the immediate aftermath of the emactt of the LRA, they have gradually
increased in frequency since 2003. Major publiwiserstrikes in 2007 and 2010 resulted
in exceptionally high levels of strike action inotfe years? While only employing
approximately 10 per cent of all employees, thdipuector was the source of 90 per cent
of working days lost due to strikes in those twarge The CCMA does not have
jurisdiction to conciliate in these disputes, as #mtire public service is covered by
bargaining councils.

Collective bargaining trends

In 2004, the South African government undertookedgiew of the first ten years of
democracy. Its report noted that a “huge fall inrspa-strike-days per year bears testimony
to the success of the policy” of introducing newdar laws such as the Labour Relations
Act.”® However, the collective bargaining climate hasssgently, particularly since
2007, become increasingly adversarial. This shifteflected in the 2012 report of the
National Planning Commission, which describes laboelations as having become
“increasingly fraught in the past few yeaf§The report cites “a decline in negotiating
capacity, the re-emergence of non-workplace issuasgotiations, and the rise of general
mistrust between the parties” as the key factonstrituuting to the worsening of the
collective bargaining climate.

The increasing inequality of earnings within therkiog population has undoubtedly
contributed to a worsening of the industrial relasi climate. Income inequality has
increased between 1993 and 2608 he Department of Labour gives the following
overview of the reasons for strike action in 2011:

2 A total of 14.6 million individual working days we lost to strike action in 2010 — Tokiso, 2011.g&alisputes accounted
for 99.6 per cent of these working days lost.

3 Presidency, 2003.
"4 National Planning Commission, 2012 at 34.
S eibbrandt et al,2010.
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Workers were mostly striking for better wages, though they also advanced other demands, such as the
banning of labour brokers as they are perceived to be exploiting worker's rights and perpetuating
casualisation in the labour market. The workers were seen demanding increases well above the
consumer inflation rate prompted mostly by the rise in foodstuffs, transport and electricity prices. The
widening gap between the workers’ wages and that of their bosses also led to the double-digit demands
that workers were advancing during negotiations. The volatile economic climate within which these
negotiations took place dictated the final agreements that were reached between the parties.”

There has been an increasing demand for sociafitseerseich as medical aid schemes
and the payment of transport and housing allowanmede included in remuneration
packages. These demands are in respect of emplayeesiay formerly have belonged to
such schemes but have been excluded because thgioyenent was ‘casualised’. This
can be seen as a response to the poor servicemgeiivcommunities in which workers
reside. The increasing demand for inclusion in weadaid, for instance, is in part a
response to the poor state of public health irtstits. The high cost of transport which
drives many wage demands is a part of the aparthie@itance with many workers living
considerable distances from their workplaces.

Trade unions have responded in the collective liairgaarena to the increased use of
non-standard employment by South African employ&tss has included a demand by
COSATU, the country’s largest trade union federgtfor a prohibition on labour brokers
(temporary employment services). This demand haa persued at a national level, with
calls for a legislative ban on labour brokers, & as in plant-level and sectoral collective
bargaining. In 2009, for example, all issues inpdie in collective bargaining in the
private security industry were resolved, exceptdeenand for a ban of labour brokers.
This issue gave rise gave rise to a lengthy stfiRée incidence of disputes over the issue
of “labour broking” peaked in 2011. The publicatiohdraft legislation addressing many
of the abuses associated with labour broking hagltesl in a decline in the number of
related disputes in 2012.

Another factor contributing to a worsening of tmelustrial relations climateis the
raised expectations of workers in both the pubfid arivate sectors, due to the double-
digit wage increases following the public sectoikst in 2009 and South Africa’s hosting
of the World Cup in 2016 It has been suggested that the World Cup raispdogations
in a number of way$. High profile assertions that the World Cup woulsbult in
extensive economic benefits for the country traeglanto demands for improved working
conditions by workers in the soccer stadiums ameérotorld Cup projects. The absence
of any role designated for trade unions meant thatker demands were initially
articulated through wildcat strikes in the stadiums

An analysis of the labour disputes in the run-ugh® World Cup labour suggests
that:

The industrial action in the 2010 stadiums and Gautrain was not simply about opportunism. Certainly
these projects presented an opportunity for collective action unlike in the past, but the strike action could
have been averted had there been better industrial relations planning and management. It is evident that
the industrial relations environment in most construction sites was complex, irrational and in most cases
poorly managed. This stemmed from the way in which the projects were procured and classified —
building as opposed to civil engineering projects — to the role played by government, the failure to involve
unions in the 2010 projects as a whole and provide workers with a meaningful voice, the failure to

8 Department of Labour, 2012.

" Interview: A Soobedaal.

"8 For a comprehensive discussion regarding indlisicdon leading up to the World Cup, particulanythe construction
industry, see Roskam 2009. According to a surveydgoted by the Human Science Research Council in 28§arding

expectations of South Africans with regards to Werld Cup, 50 per cent of people believed economawth and job

creation to be the two main benefits of hostingtthenament. Similarly, 50 per cent believed thengenic benefits would be
lasting and about one third believed that they Waqdrsonally benefit through job opportunities.

" Roskam,2009.
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implement Project Labour Agreements and the resulting sense of unfairness that therefore prevailed, the
lack of unionization, the recruitment of labour brokers and collective bargaining.80

In the immediate run-up to the World Cup and duitsgcourse, disputes in two key
state-owned enterprises, Transnet and the powdy Eskom, led to large settlements in
these two key sectors. These settlements are sebaving had a significant knock-on
impact on the public service dispute that begaimduhe course of the World Cup and led
to a major strike later that year. The CCMA playedery significant role in ensuring that
the World Cup was not disrupted by industrial attio

Commentators have also pointed to a ‘hollowing afitcollective bargaining, with
experienced trade unionists leaving for employmianthe public or private sector and
employers investing less in human resources arsufatelations departments. A former
Director General of the Labour Departnféiitas described this tendency in the following
terms:

These developments result from a number of challenges that have been surfacing over time which have
not been dealt with properly. There is evidence that negotiators are sometimes inexperienced and
inadequately trained in collective bargaining. Sometimes aspirational posturing which may be linked to
succession politics either in unions, federations or in the broader political environment drives behaviour.
This results in hardening of positions. Some employers negotiate by proxy using consultants who have
no vested interest in securing sustainable solutions. In some instances leaders fail to be decisive even in
the face of blatantly wrong conduct.

This has prompted some employers’ associationssiict the role of consultants in
the collective bargaining process and ensure that@/er representatives are present at all
negotiation$? The inexperience of labour market participantsalso reflected in
negotiators not taking the lead in the negotiapngcess and waiting for conciliators to
come up with proposals.

A survey of collective bargaining during 2010 alsoncluded that there is an
increasing lack of trust in the workplace in bdik public and private sector “with no real
dialogue happening on the shop-floor between lia@agement and employee on how to
influence business outcome$.The LRA’s vision was that workplace forums wouthse
as vehicle for developing long-term co-operativalatjue between employers and trade
unions, thus reducing the level of adversarialisntdllective bargaining This has not
materialised; trade unions have rejected the wadglforum route and distributive
collective bargaining remains the primary modendétiaction. However, one commentator
has suggested that the combination of high expentatand extreme inequality has
inevitably caused the focus on distributive bargegnwhich holds out the prospects of
short-term gain&

A further factor contributing to the difficulty iresolving wage disputes is the absence
of mutually acceptable benchmark to target wageease. While the Consumer Price
Index is the “official’ measure of consumer inftati used to quantify the increase in the
costs of living, trade unions argue that this doeesfully account for the increase in the
cost of living for low-paid workers who spend théstantial portion of their earning on
food and transpoff Thus, even though employers may seek to make laage offers in
years in which inflation is lower, trade unions @wghat this masks the full extent of the

80 Roskam,2009. The first strike directly relatedte World Cup broke out at the Green Point StadiurG@ape Town on 27
August 2007.

81 Sipho Pityana, Speech to CCMA"LBnniversary Think-Tank, October 2011.

8 Interview: A. Soobedaar.

83 Grawitzky,2011.

84 The legislative formulation effectively permitatte unions to veto an application to establish &kmace forum, has been
the primary reason for such forums not taking Bif.2004 only 25 workplace forums had been set upthe numbers have
not increased significantly in recent years.

8Grawitzky, 2011.

% Interview: A. Soobedaar
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rise in cost of living for low-paid workers. Thersequence of high incidence of HIV and
unemployment is that many unionised workers haveuggport an increasing number of
dependants.

A trend that contributed to a more stable bargaireciimate is the negotiation of
multi-year (often up to three years) collectiveemgnents that have become increasingly
prevalent in many sectors. Employers — most notaibthe steel and engineering, mining
and automobile sectors — have preferred longer-ggmmements to ‘ensure labour stability
in the short/medium ternf”. However, the rising rate of inflation in 2008 maulade
unions increasingly reluctant to enter into thasarmement&® Alternatively, trade unions
have made attempts to re-open negotiations duhagperiod of these agreements. For
instance, the 2011 local government strike wasgérigd by trade unions utilizing a
technicality in the interpretation of the colle&iggreement to re-open negotiations.

Rivalries within and between trade unions have eststed dispute resolution in
many sectors. Trade unions leaders facing a cluyglemtheir position may be pressured to
be less conciliatory in negotiations to ward offy amiticism that they are insufficiently
militant. There are instances in which a “succd$sike has assisted a union leader to
win re-election. A further issue leading to an exhation of strikes has been ideological
rivalry between trade unions representing black aidte workers. This has been
particularly prevalent in the chemical sector betweolidarity and UASA, on the one
hand, and CEPPAWU on the other.

8 Tokiso , 2011.
8 Grawitzky, 2011.
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Industrial action in the build up to the World Cup

South Africa committed R 27,4 billion on an infrastructure overhaul in the build-up to the FIFA 2010 World Cup.
This included expenditure on stadiums, the Gautrain, highways and airports. From 2007 onwards, the CCMA, in
conjunction with the Sports Ministry, engaged with stakeholders through a structured process to achieve improved
workplace relations and enhanced collective bargaining stability in World Cup-related projects. An Accord was
concluded in June 2008 in which the stakeholders (Government, major construction companies and trade unions)
committed themselves to meet their respective responsibilities to ensure the success of the World Cup and to
deliver the stadiums and other projects on time. However, strikes (particularly in the stadiums) continued and the
completion times were coming under strain.

The low union density (9 per cent) among construction workers was largely due to the extensive use of labour
brokers and undoubtedly contributed to workers resorting to wildcat strike action. The majority (20 of the 26) of
these strikes were unlawful. However, two of the established trade unions in sector National Union of Mine Workers
(NUM) and the Building Construction and Allied Workers Union (BCAWU) were able to “capture the militancy” of
these workers.

A key contributing factor that has been identified was the *failure of the industrial relations system to cater for
new conditions’that might be expected to arise during the life of the projects. These included, most notably, not
including labour organizations in the construction plans and neglecting to put in place systems and procedures for
foreseeable industrial relations issues, even though these had occurred in other countries, preparing for mega-
events.

The civil engineering sector wage negotiations, which would impact on the wages paid to stadium workers,
began in April 2009. Unions demanded a wage increase of 13 per cent and employers offered 10 per cent when
going into dispute. Conciliation proved unsuccessful and the strike action commenced in July 2009, less than a
year before the start of the World Cup. Attempts at additional facilitation also proved unsuccessful. Eventually, an
eight day strike by 70 000 stadium workers ensued which was resolved by a settlement, mediated by the CCMA.

In response to the strike, the CCMA’s team of conciliators re-analysed the underlying issues giving rise to the
strike classifying them as either ‘critical’ or ‘transformational’ and developed a framework for settlement. They then
approached the leadership of all parties and lobbied actively for the parties to adopt the framework as a basis for
settlement. The Minister of Labour convened a stakeholders’ process that lasted 17 hours and culminated in
settlement. Participation extended beyond the immediate employer and trade union parties to include the
organizations responsible for hosting the World Cup. A range of techniques was adopted to achieve the settlement
including advocacy mediation, mediating in a reduced plenary, lobbying during the process and mediating within
caucuses. The settlement included a wage increase (of 12 per cent), the payment of a project bonus of R 6000, no
loss of pay for inclement weather and transport allowances. Transformational issues were delegated to a task team
to resolve.

Offers to assist in collective bargaining

Section 150 of the LRA enables the Commission ferdab conciliate disputes that have
not been referred to it, provided that resolving thspute involves, in the view of the
Commission, a matter of public interest. The Corsinis may only intervene in a dispute
and conciliate if all the parties to the disputengent. Any offer of assistance by the
CCMA must be made in writing and be authorizedhzyNational Mediation Office.

Rigorous criteria have been developed for detemginwhether the statutory
requirement that the resolution of a dispute i@ public interest is met. Firstly, the offer
of assistance must have the potential to havelaihigact. The following criteria are also
considered when making offers of assistance:

a) The dispute could lead to industrial action, orustdial action is already in
process;

b) A sizeable bargaining unit exists;

c) The employer provides important or strategic sewic
d) The dispute involves high profile individuals;

e) The dispute has received press coverage.

These criteria aim to ensure that offers of assigtaunder section 150 are not
perceived to be arbitrary. The National Mediatiorffi@®@ monitors the collective
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bargaining arena and obtains intelligence in otdedentify disputes that meet the “public
interest” criterion for making an offer of assistan

The CCMA utilizes the provisions of section 150dffer to conciliate in a wide
category of disputes. These include disputes itbseof the economy that are outside of
the ordinary dispute resolution jurisdiction of tCMA because they are covered a
bargaining council. Section 150 can also be usqutdwide conciliation or facilitation at
an early stage of collective bargaining when theigm are, for instance, still engaged in
negotiations at plant-level or in non-statutorytsesd bargaining arrangements. Section
150 also permits the provision of further conditiatby consensus in disputes where a
certificate of non-resolution has already beenddsby either the CCMA or a bargaining
council. This enables the CCMA to offer assistaimcdustrial action that is about to (or
already has) commenced, especially when ther@ibhc interest in its resolution because
of violence or the threat of violence or becausthefimpact that specific industrial action
may have on the public. Participation in concibatunder section 150 does not affect the
right to stage protected industrial action.

There has also been a considerable growth in tlkeptance within the labour
community of the CCMA’s role in assisting with thesolution of collective bargaining
disputes. The CCMA has made increasing use of etsti& 150 powers to intervene
proactively in both the national disputes and regialisputes that could have a significant
impact on the labour relation climate.

In 2007 the CCMA made 16 offers of assistance usdetion 150 and there was a 50
per cent acceptance rate by parties to disputes28y-12 the use of the section 150
powers had increased significantly and the CCMAraffl to assist in 204 disputes with an
acceptance rate of 98 per cent. In the CCMA's wigiw is indicative of high social partner
support for the structured use of section ¥0he CCMA has utilized its section 150
powers in a range of high level bargaining coudisputes involving the chemical sector,
the motor industry, the road freight and logissestor, local government and the clothing
manufacturing industry. Section 150 has been atlizo allow the CCMA to play a
facilitating role in a number of significant econignsectors in which sectoral bargaining
occurs but in which the parties are not sufficigmédpresentative to establish a bargaining
council. Sectors where this has occurred includeptivate security, contract cleaning and
civil engineering sectors, all of which are typifidy large numbers of low-skilled
workers, high levels of non-standard employmentnsaerable job insecurity and
significant rates of non-compliance with labouristgfion, particularly among smaller
employers. These factors have often translatedextisnded strike action. The CCMA has
facilitated negotiations in these sectors both teefmd after referrals to the CCMA. It has
also played a significant role in assisting parirethese sectors to establish non-statutory
bargaining structures.

The most significant initiative of this type is ithe private security sector where, in
the aftermath of a violent industry-wide strikee t6CMA facilitated the negotiation of a
framework agreement to regulate sectoral negotiatiSeven employers’ associations and
thirteen trade unions are party to the framewonleagent and sectoral negotiations were
conducted under the framework agreement in 20028aa8. A settlement was reached in
2009 on the terms and conditions of employmentoalgh a strike ensued on the issue of
the supply of employees by labour brokers. An agerg was concluded in 2012. The
agreement on terms and conditions of employment sudmsnitted to the Minister of
Labour for publication as a sectoral determinatipplication to the entire security sector
under the BCEA. The framework agreement providestfie CCMA to verify the
membership of employers’ organizations and tradmnsnin order to determine their
entittement to participate in collective bargainiagd provides for a commissioner to

8 Two high profile instances in which the CCMA’s offef assistance have been rejected have been iic mesvice wage
bargaining and during disputes at the Impala Rlatirmine which triggered wide industrial unrest lre fplatinum mining

sector.
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facilitate negotiations and mediate disputes thaeaThe CCMA is currently assisting the
parties in the sector to establish a bargainingcibu

The establishment of the Mediation Centre at tredhadfice has enabled the CCMA
to provide on-going assistance to parties in ctltedargaining processes. One form that
this assistance takes is to assist parties wharagiertaking the process of moving from
‘agreements in principle’ to detailed settlememtstechnique adopted by the CCMA in
this regard is to facilitate joint employer anddegaunions work groups. The CCMA
assisted the members of the Pulp and Paper Bangaitouncil to establish methodologies
to reduce working hours. In this case, an agreernmeptinciple was reached to reduce
working hours over a three-year period. A joint éogpr-trade union work group was
established to implement the agreement in princifihes was facilitated by the CCMA. At
the outset of this process, the CCMA facilitateplenary level meeting of the parties at
which terms of reference, time horizons and dedibs (such as reports or
recommendations) were agreed upon.

The CCMA is currently developing a Collective Bargag Improvement Process.
This is a structured approach in which individuage negotiations are analyzed with the
parties to increase effectiveness of negotiatidre process seeks to enable the parties to
identify those elements that affect the effectisnef collective bargaining and then to
develop and implement action plans to address tless®s. The Process also seeks to
introduce parties to the concept of interest-basegotiation.The 2012 Report of the
National Planning Commission emphasises the impoetaof developing negotiation
training forums and mediation capacity building dander to enhance the quality of
collective bargaining in the South African labouaniet®

Assessment

There has been a significant evolution in the todg the CCMA plays in dealing with the
collective bargaining. This has involved a markddift stowards a more ‘activist’ or
‘interventionist’ approach, in which its role is tnoonfined to mediating unresolved
disputes referred to it. It now takes on a widergeaof activities to promote and facilitate
effective collective bargaining processes. As thecgeding discussion indicates, these
include facilitating negotiations, assisting withetestablishment of sectoral bargaining
institutions and aiding employers and trade untorsnhance the calibre of their collective
bargaining processes. While this expanded roleoisistent with its overall mandate to
promote effective dispute resolution and preventiba power to offer assistance in terms
of section 150 has provided the statutory basishigrapproach. That these activities occur
with the consent of parties is indicative of a vgigleead acceptance by labour market
stakeholders of the CCMA assuming an extended rah@enctions. This broader role for
the CCMA has been necessitated by the declininga@ng capacity of many employers
and trade unions.

% National Planning Commission, 2012 at 136.
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The 2011 agreement in the clothing manufacturing sector

An agreement — which has widely been referred to as a ‘landmark agreement’ - serves as an example of the kinds
of initiatives encouraged during negotiations. In a process facilitated by CCMA Commissioners, the trade union and
employer parties to the National Bargaining Council for the Clothing Manufacturing Industry signed an agreement
on 5 October 2011 ‘aimed at promoting job opportunities for first time entrants and creating jobs while protecting
the wages and employment conditions of current and qualified employees and offering employers protection
against retrenchment and preferential reemployment in the event of retrenchment’. The importance of the
agreement lies in the extent and innovation of the agreed terms. It is also due to the fact that it has come in a
sector that has been subject to major retrenchments and stiff international competition in recent years. From 2002
to 2011, employment in the industry dropped from 120 000 to 52, 400. The negotiations resulted from both
employers and unions realising that cooperation was necessary to avoid the industry relocating its employment to
beyond South African borders. The involvement of CCMA facilitators with in depth knowledge of the industry
enabled the parties to explore their common interests resulting in the conclusion of an innovative agreement.

The new wage agreement (which provides for a 6.5 per cent wage increase for existing employees) creates
an incentive for employers to create jobs by allowing for the employment of new workers at wages that are 30 per
cent and 20 per cent lower than the current legally published wage rates in metro and non-metro areas,
respectively. The parties have also agreed to jointly approach the Minister of Labour to seek Ministerial extension
of the full agreement to non-parties within the entire country, as provided for in the LRA. The agreement has been
described as ‘the first of its kind wherein organized labour and business has seen the necessity and importance to
use a facilitated collective bargaining process to reach a settlement'.

With the target of generating a 3 per cent job growth rate for each six month period (culminating in a 15 per
cent increase by March 2014), the agreement seeks to halt further jobs losses and allows for the entry of untrained
first time entrants at lower entry level wage. Parties have also agreed to a bi-annual process of benchmark
monitoring and provision has been made for new entry wage dispensation to fall away in 2014 if job creation
targets are not met and if the parties do not agree on other alternatives to create jobs by then. The parties are
currently in the process of establishing an entity responsible for training new entrants. Initial indications are that
there has been a significant decline in the loss of jobs in the sector.

One of the difficult issues raised by the agreement is how to promote employment of new entrants into the
sector at lower rates without decreasing the employment security of existing employees. The agreement
specifically provides that employee may not be retrenched to allow for the hiring of new employees at a lesser cost.
However, the agreement defines a “new entrant” to include former employees in the sector who have been out of
employment for more than three years. The concern has been expressed that this could result in former
employees who have been out of employment for less than three years being “frozen” out of the sector.

Strike violence

Although violent strikes were frequent during ttf88Qs, most labour analysts ‘ascribed the
high levels of worker violence to the conditionsdanwhich trade unions organized and
engaged in collective-bargaining during the apadtleea — in particular the failure to fully
institutionalise industrial conflict and, more bdba the absence of political rights which
imbued industrial action with a strongly politicdimension®* Many believed that
political equality, coupled with a legally entreechright to strike, would result in a
decrease in strike action and violence in the ppsttheid democracy.

Industrial action in recent years has been chaiaete by violent and destructive
behaviour, as well as ‘an observable contemptHerliRA and court orders® The use of
collective violence — aimed at the employer, naoikisig workers or the general public - to
strengthen a bargaining position relative to thelegrer has been normalised to such an
extent that one commentator regards it as haviegritestablished as a traditiGh’.

The same commentator summarises the main causestritee related violence as
follows:

Firstly, a common thread that runs through the apartheid and post-apartheid period is that the degree of
institutionalisation of industrial relations is dependent on broader political and social factors beyond the

1 Von Holdt 1989, 2003; Webster and Simpson, 1990.

92 Tokiso , 2011. The 2010 Transnet strike, in whictews were taken out of the railway sleepers tegtti the derailment of
a diesel tender, is an example of calculated sgbota

% van Holdt, 2010.
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field of industrial relations itself. Secondly, the question of the industrial and social order in post-apartheid
South Africa is not a settled matter: the authority of the state and of the law have a limited reach, and
social hierarchy and the balance of power between social forces that underpins it remains contested.
This explains the high levels of conflict and violence not only in industrial relations, but also in many
spheres of South African society.%

In other words, the lack of social transformati@ugled with perceptions of social
and economic injustice and inequality have resultedhe institutions of collective
bargaining being only ‘partly institutionalised’n Ithis context, the resort to violence,
which was a dominant mode in the struggle agaipettheid, retains significance both as a
tactic to achieve demands and as a form of pratiin.

Legislation does not require trade unions to condtrike ballots before giving notice
of protected industrial action. Many unions do irethalloting requirements in their
constitution but a failure to comply with thesenist a basis for interdicting strike action.
Balloting requirements were removed from legislatio 1995 due to concerns that it had
provided ‘fertile soil for employers to interdictriges and to justify the dismissal of
strikers in strikes that are technically irregulaut otherwise functional to collective
bargaining’®® However, the absence of a requirement to ballvieiwed as contributing to
situations in which strikes with little support lealeen called, leading to violence directed
at non-strikers. Although this argument has beewamaced by a wide range of
commentators, there is as yet no empirical evideoceelating the level of strike-related
violence with the level of worker support for a derd.

Draft amendments to the LRA in early 2012 proposedeintroduction of the
requirement for strike ballots, coupled with a ps@mn to allow the CCMA, bargaining
councils and private agencies to verify ballotslaRel amendments proposed included
adjusting the picketing rules to allow the CCMApermit pickets on property owned by
third parties (such as shopping malls) and limitimg right to picket to employees (instead
of extending it to trade union supporters). At g@me time, it was proposed that the
Labour Court should be able to suspend strikeslackbuts as a result of violence or
breaches of picketing rules. These proposed ameamdr@ve been vehemently opposed
by COSATU, which in turn proposed that the use @placement labour should be
prohibited in protected strikes. This has led tuilateral accord being concluded between
the COSATU and the ANC that these provisions areb¢o withdrawn during the
Parliamentary process.

Picketing and demonstrations

The Labour Relations Act accords a right to trademns to organize peaceful pickets
involving their members and supporters in suppbad protected strike and in opposition
to a lockout. The picketing provisions are consistgith section 17 of the Constitution,
which provides that “Everyone has the right, pealtefand unarmed, to assemble, to
demonstrate, to picket and to present petitions.”

A peaceful picket forms part of a strike and therefno civil or criminal liability
attaches to pickets that do not involve a crimiofitnce. The protection against civil
liability does not attach to criminal acts of viote committed during a strike, such as
vandalism. However, employers seldom, if ever, perrsaction against individual
employees for strike-related damages because thdiViemployees will not have the
resources to satisfy any judgment against themowltegly, the liability of trade unions
for damages caused during strikes that they haledda a matter of considerable debate
and controversy.

% Von Holdt,2010.
%LRA Explanatory Memo.
% See http://mg.co.za/article/2012-04-05-cosatu-tkeffectiveness-of-strike-ballots.
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The Labour Relations Act encourages the parties dilspute that is headed towards
industrial action to conclude a picketing agreemmafore a strike starts. If an agreement
cannot be concluded, either party may approach GE8MA on an urgent basis to
determine picketing rules.

One controversial issue has been the role of pdliceng industrial action. During the
apartheid era, the police frequently broke up gatige and pickets held during strikers. As
a result, the Code of Good Practice specificallglslavith the role of the police during
strikes in the following terms:

7. Role of the police

(1) Itis not the function of the police to take any view of the merits in particular of the dispute giving
rise to a strike or alockout. They have a general duty to uphold the law and may take reasonable
measures to keep the peace whether on the picket line or elsewhere.

(2) The police have no responsibility for enforcing the Labour Relations Act. An employer cannot
require the police to help in identifying pickets against whom it wishes to seek an order from the Labour
Court. Nor is it the job of the police to enforce the terms of an order of the Labour Court. Enforcement of
an order on the application of an employer is a matter for the courts and its officers, although the police
may assist officers of the court when there is a breach of the peace.

(3) The police have the responsibility to enforce the criminal law. They may arrest picketers for
participation in violent conduct or attending a picket armed with dangerous weapons. They may take
steps to protect the public if they are of the view that the picket is not peaceful and is likely to lead to
violence.

At face value, this carefully crafted passage argp&astrike an appropriate balance
between the need for the police to exercise restimairespect of conduct linked to strikes
while retaining their responsibility to interveneriesponse to criminal conduct, including
acts of violence. Nevertheless, the police arectaht to intervene in strike situations, even
when these escalate into violence, unless the gmphas obtained a court order. It is not
an uncommon practice for employers to bring appboa in the Labour Court during
strikes to obtain an order directing the police imtervene to prevent strike-related
violence.

Where strike-violence does occur the CCMA can i@ge in these circumstances by
offering to assist the parties in terms of furthegdiation conducted under section 150.
Once the CCMA has succeeded in securing the atterdaf the parties at a further
conciliation meeting, this frequently serves aseximanism for re-opening negotiations on
the dispute that gave rise to the strike. Picketilgs and agreements are only effective in
regulating picketing on or near the employer’s pees. Broader actions such as protest
marches and gatherings are regulated by the P@altberings Act. This Act places a
significant onus on the organizers of public gatigs and demonstrations to ensure they
do not lead to violence and damage to property. dtganizer of such a gathering,
including a trade union, may be liable for damageised during a demonstration or
gathering strike unless it can show that:

a) it did not permit or connive at the conduct whiclused the damage; and

b) the conduct did not fall within the scope of thgeakives of the gathering or
demonstration and was not reasonably foreseeaiie; a

C) it took all reasonable steps within its power (sasharranging marshals etc.) to
prevent the conduct in question.

In litigation arising out of a national securitydimstry strike in 2006, the South
African Transport and Allied Workers Union was héhlible for damage caused during a
march through the city centre that, in the wordgh& union, “descended into chaos”.
Trade unions and other organizations that hold hesr@r demonstrations are liable for
resulting damage to property unless they can shatvthe damage “was not reasonably
foreseeable”. An argument that this provision péato® great a burden on trade unions and
other organizations and that the extensive stattability for riot damage will have a
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chilling effect on a fundamental right of assemilgs rejected by the country’s highest
court, the Constitutional Coutt.

Essential services

The LRA establishes an Essential Services Comm{&S&€), which operates under the
auspices of the CCMA. The primary functions of BfC are to conduct investigation and
make determinations as to which services (or pairtservices) should be declared as
essential services. The Committee may also deterthix a service can be classified as a
maintenance servicé.The Essential Services Committee includes reptatees of the
social partners. However, the employer represemtmathave been appointed from the
private sector even though the majority of deteatioms impact the public sector.

In the absence of a minimum service agreementieadtiby the ESC, workers
employed in an essential service are prohibiteoh fstriking. In September 1997, the ESC
declared a large part of local government and #uadth sectors to be essential services.
There are very few minimum service agreements enpilblic sector, including the local
government sector, and where minimum service aggatrhave been concluded they
have proved to be problematic.

During the 2007 public sector strike many employeds worked in essential
services went out on strike, forcing governmenrriag in the army to assist in the running
of some institutions and facilitié? It is also alleged that large numbers of essential
service workers had gone out on strike in the tational municipal workers’ strikes. The
large number of employees involved has had theltrésat public employers have not
taken disciplinary action against any employeeg#oticipating in unprotected strikes.

Public sector trade unions have complained thatethployers refused to negotiate
minimum service agreements, thereby denying manpl@®mes a right to strike and
unfairly weakening their collective bargaining powdét the same time, there was a
disregard by many essential service employeeseoptbhibition to strike. The employers
pointed to the devastating effects of not being ablprovide essential services and argued
that the unions tacitly or explicitly encouragedsa illegal strikes.

A leading labour lawyer has argued that the cumendel is dysfunctional as, on the
one hand, it does not discourage strikes takingepla essential services, and, on the other
hand, employees in those services do not havedsrde in other ways of remedying their
disputes and grievanc&8.Although employers and employees in essentiaicesectors
are entitled to refer unresolved disputes of irsiet@ arbitration, the CCMA is infrequently
called upon to conduct compulsory arbitration isegdial services. Arbitrations have been
limited to Eskom, the power utility, and instituti® providing care for the elderly. This
reflects a lack of confidence in wage arbitrati@ssa technique for resolving in public
sector collective bargaining disputes.

9"SATAWU & Another v Garvas & Others[2012] ZACC 13. (Accessible on http://www.saflii.azg.

% A maintenance service is one that, if interruptedyld lead to the material physical destructiomaforking area, plant or
machinery.

% Roskam and Howard, 2011.
100 Grawitzky, 2011.
101 Roskam and Howard, 2011.
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9. Job

retention strategies

The CCMA job saving and training lay-off project

The global financial crisis that commenced in 2@0@ved the South African economy
into a recession for the first time since 1992uktesy in roughly 1 million jobs being
lost}%? In response to the recession, the tripartite $odialogue forum NEDLAC
developed a Framework for South Africa’s Respoost¢ International Economic Crisis
in February 2009 aimed at mitigating the adverseces of the global economic crisis. The
Framework provided for the introduction of a tramilay-off scheme (TLS) as an
additional measure to avoid retrenchment and emhpraductivity by offering employers
incentives to engage in skills training initiativdhe CCMA has played a central role in
developing and administering the TLS and its pguditon in the TLS has triggered it to
develop an integrated strategy to deal with busidéstress and job security.

The role of the CCMA in retrenchment disputes

Before examining the operation of the TLS in detéilis necessary to look at the
legislative provisions dealing with dismissals lgpdoyers on account of their operational
requirements (retrenchments) and the role accdattee CCMA to resolve these disputes.

Section 189 of the LRA requires employers to cansith trade unions (or, in their
absence, other representatives or the employeestlg)r over retrenchment. The law
requires that the parties undertake a “meaningdiritjconsensus-seeking process” to
explore alternatives to retrenchment and, if itrcdrbe avoided, to minimise the number
of dismissals and ameliorate the consequencesnfipiogees. The consultation process
must also cover the method used to select whichlemes are retrenched and the
severance pay they will receive. The dismissalngpleyees on account of the employer’s
operational requirements can, like other dismisdads challenged on grounds of both
procedural and substantive fairness. However, tiseaanarked reluctance by many judges
to “second guess” the rationale given by an employader section 189, retrenchment
disputes are only referred to the CCMA once theleyep has given the employees notice
of dismissal.

The facilitation procedure introduced in 2002 bg thsertion of section 189A into the
LRA re-orientates the approach to large-scale metvments in a number of significant
ways. Firstly, once an employer of more than 50 leyges has notified employees (or
their representatives) of the possibility of a &sgale retrenchment, either the employer
or the employees can refer the retrenchment taCtbBIA for facilitation. Generally, the
employer will make the referral as this expeditesprocess. The parties are then required
to participate in at least four facilitation meggnover a period of 60 days. After this
period, the employer may issue notices of retrertinand the employees can elect to
challenge the termination as being substantivefgium the Labour Court or embark on
strike action. The capacity to stage a strike aetrenchments was the major motivation
that led trade unions to propose the changes ttatiheéhat led to the adoption of section
189A.

The introduction of section 189A was controverdiah the one hand, it has made the
law on retrenchment considerably more complex &edprocess of implementing large-
scale retrenchments significantly more time-consigmiThe reintroduction of a right to
strike over retrenchments has not been the bodrirdde unions had assumed it would be
and there are continued complaints that employersable to satisfy the requirements of
the facilitation procedure by simply going throuite motions of a consultation process.

1021MF, 2010.
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On the other hand, it has significantly enhancesl ghtential for the CCMA to play a
constructive role in combating job losses becatigedble to facilitate consultations at an
earlier stage of the retrenchment process pridisimissal notices having been issued.

It is not uncommon for employers to use the threfatretrenchments to trigger
negotiations on the introduction of more flexibl®erking arrangements. During 2011, a
major supermarket chain referred a proposal temetr 3000 workers for facilitation under
section 189A. The proposed retrenchment was treghdry a demand that employees
accept more flexible working conditions. These ésswere not resolved in a facilitation
process. However, both parties accepted a progozal the CCMA to offer further
assistance and this led to an agreement on a baogeé of issues including the averaging
of working hours, compressed work weeks, variabbekers and casual workers and the
gradual reduction of the use of labour brokers.

Implementation of the training lay-off
scheme (TLS)

The TLS became operational on 20 September 2009irwudves several government
agencies and institutions. These include the CCMW ¢he Sectoral Education and
Training Authority (SETA) in whose jurisdiction tremployer falls. An initial amount of
R2.4 billion was made available from the NationkillS Fund (NSF) and the same amount
by the Unemployment Insurance Fund (UIF) to funel ¢bsts of the training allowances.
The TLS was initially specifically directed at coampes experiencing a weakening
demand for their products as a result of the réoeasy economic climate. However, in
order to increase eligibility for the Scheme, tlomaept of “economic distress” has been
expanded to include any ‘financial and/or operatiatifficulty which may result in the
employer contemplating retrenchment of worke?g'.

The scheme aims at encouraging employers to takentabe of training allowances
and training facilitated through the Sectoral Ediecaand Training Authorities (SETAS)
to avoid permanent lay-offs. Employer participatiom the scheme is voluntary.
Employees’ contracts of employment remain intacithwhe objective that affected
workers return to their jobs once the training ¢diyis completed. The key terms of the
scheme are:

= atemporary suspension of work by employees tosleé for training (limited to
six months’ worth of training allowancé&nd subject to the continued
availability of funds);

» the retention of the employment contract;
= training to be flexible, but linked to the needglw# employer;

= atraining allowance to be paid to the worker (ximam of 75 per cent of their
basic salary subject to a maximum allowance of R385 month}>

= the employer carries the employer and employeedfasbasic package of social
benefits, including medical aid and provident fur@htributions, but does not
pay any wages to employees.

The scheme can be viewed as remedying one of tiréceimings of South Africa’s
Unemployment Insurance Act, which does not provatethe payment of unemployment
benefits to employees who are partially employedaiat off because of an economic

103 Department of Labour ‘Revised Guide to the Trainlmyoff Scheme’ (internal memo). The rules of theSTwere
amended in February 2011.

104 Amended February 2011. Initially allowances wémgted to 3 months.

105 Amendments in February 2011 to the TLS rules kaslted in the training allowance being increasethf50 per cent of
the salary (with a maximum of R6239) to 75 per adrihe salary up to a maximum of R9 358.
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down-turn. Access to the scheme may be raised adtamative to retrenchments that
have already been referred to the CCMA for conidiia or where the employer has
proposed large-scale redundancies that have béamekto the CCMA for facilitation in
terms of section 189A. The process can also bmtedt by an employer, trade union or
employee requesting the CCMA to facilitate the dasion of a training lay-off agreement.
Alternatively, the parties can independently codelwa training lay-off agreement and
submit it to the CCMA for confirmation that it cofigs with the agreed rules and
procedures.

The CCMA describes the process of facilitated retinenent consultations in the
following terms:

At all stages of the (facilitation) process interventions are explored to meet the CCMA objective (of
avoiding or minimising dismissals). This starts with the initial stage, where the alleviation of the business
distress is explored. Depending on the circumstances, this may include the involvement of Productivity
South Africa (PSA) or the Industrial Development Corporation (IDC). If the situation does not lend itself to
a business improvement / rescue intervention, then a wide array of alternatives to job loss are explored,
prioritising alternatives that do not entail income loss. This includes application of the Training Layoff
Scheme. It is envisaged that, more and more, the TLS may be utilized alongside a turn-around strategy.
If retrenchment is inevitable, the process then involves the facilitation of access to survival and support
services and mechanisms for retrenched workers, in line with the CCMA resolution [including] assisting
to link workers and their trade unions to support services offered by SETAs and the Department of
Labour Public Employment Services, as well as debt counselling, and assistance to expedite processing
of pension or provident fund monies. Engagement with the UIF to streamline the claiming of benefits is
also carried out.106

In order to determine whether the short term fimanelief could assist to alleviate
business distress, a CCMA Advisory Committee ‘exasithe labour expense of the
business in relation to the total operating expgngenerally accepting that ‘a proportion
of 25 per cent or higher could make a materiakdéffice and assist recovery for the period
of participation in the schem&”’

The relevant SETA advises employers and employedbletraining options, carries
the cost of the training (except in certain cases) applies to the National Skills Fund for
training allowances. An inter-ministerial Projecvafuation Committee chaired by the
Department of Higher Education and Training, comsdhe CCMA Advisory Committee
recommendation and, if approved, pays the traiallmyvances to the SETA, after which
the SETA pays the allowances to the employers, iwharn pay them to the employees on
training. Training may be provided by service pd®rs or, in the case of larger employers,
by the employer.

Initial participation in the scheme was limit®8.By March 2012, 11,489 workers
employed in 83 companies had benefited from therse® Significantly, the largest
amount of applications received in a single montAswin October 2011 when
13 applications were filed. By 31 March 2011, thesze only six cases where the training
had been fully completed, involving 1,243 workefewever, by 31 March 2012 this had
increased to 28 cases involving 6,811 workers. étstiyere has been no analysis of the
quality and impact of the training provided undee TLS and, in the CCMA’s view, this
constitutes a significant omission in the overahlgsis of the scheme’s impact.

106 CCMA Internal Memo.

109 CCMA Annual Report, 2011-2012. By July 2011 the CCMA hembmmended 42 companies employing 8217 workers fo
participation in the TLS.
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Figure 7
TLS monthly uptake from inception to March 2012
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Although role-players have admitted that the ihitigptake fell well short of
expectations and is small in comparison to the lbugne million jobs shed during the
recessiorl;° the scheme’s implementation is regarded as ‘aulidsgginning and a
tremendous opportunity to build mechanisms for enéing potential job losses, while also
addressing businesses’ future productivity and aitipeness through skills
development®!! The CCMA also stresses that the TLS is mewhg mechanism within a
broader, multifaceted job saving strategy’ and thedse studies have proved the
mechanism to be highly effective when used asgfartholistic approach™?

The CCMA is responsible for promoting the TLS as edfective mechanism for
preventing job losses. Its participation also idels facilitating, overseeing or verifying all
TLS consultations and agreements. The goal of ithislvement is to avoid as many
retrenchments as possible by encouraging ‘emplogers labour [...] to explore all
possible alternatives to retrenchmentdThe CCMA is also required to keep a detailed
record of all TLS agreements, the parties, theose@nd the process required to reach the
agreements* The CCMA, with the assistance of funding from tEenployment
Promotion Programme (EPP) for two full time sta#mbers, established a Retrenchment
Support and Training Layoff Project Office (the TLESoject Office) to facilitate the
implementation of the Scheme.

There are differing views on the effectiveness & tpublicity campaign
accompanying the scheme. Some stakeholders bétiavehe publicity focussed too much
on generating awareness of the existence of thensghrather than explaining its actual
processe™® Many of the initial applications were rejected the basis that the company
could not demonstrate a clear link to the globalneenic crisis, leading to a debate about
whether a lay-off scheme should not be more gelyeegplicable to enterprises in

110t js important to bear in mind that most of tiwdjosses associated with the recession had aleezlyred prior to the
Scheme coming into operation.

111 CCMA Annual Report,2011-2012.

112 CCMA Annual Report,2011-2012.

113 NEDLAC Framework Agreement. The promotion of empieyt security is also a key objective of the CCMAvEfyear
Syaphambili strategy.

114 For a full discussion, see Goga and van der Wigsth|2010.

115 Since the launch of the scheme in September 20@9CCMA has embarked on an extensive and intensitbéicity

campaign to publicise the Scheme. The CCMA repottetl they conducted more than 200 workshops anceiptaions in
every region in South Africa during 2010. The prdagons have been made to, among others, the CCNi#missioners

internally, SETAs, trade unions, business orgaiumat individual businesses, community organizajamadio stations and
CCMA user forums.

42



economic distress irrespective of whether thisassally linked to the recessidi.As
indicated, this issue has been resolved by makiagtheme applicable to all businesses in
economic distress who are considering retrenchimgpl@yees. Other issues causing
disagreement include the duration of training, t&mon allowances and the exclusion of
higher income employees. Applying the TLS to namdard employment relationships —
including employees supplied by a labour brokemfterary employment service) - is also
an area of concern. The fact that employees wherapoyed on, for instance, fixed-term
contracts on construction projects fall outsidethe TLS has been a constant source of
misunderstanding.

The participating institutions have had to adaptnew functions and build the
capacity and expertise to understand, promote acitithte the implementation of a novel
scheme. The lengthy period taken to determine egifdins can also be attributed to the
large number of institutions involved in running tbcheme. As a result, some prospective
participants ‘lacked confidence’ in the scheme’s ability to deliver, especially whe
considering that it is meant for businesses in idiate distress and unlikely to
unnecessarily risk time and resources. Some ofie¢teeys in evaluating applications were,
however, caused by factors largely out of the haridse CCMA, including difficulties in
obtaining the necessary information from the bussni@ order to evaluate whether there
was economic distress and whether it was linkethéoeconomic crisis. A study of the
scheme records a general consensus among stakshtbldethe CCMA was responsive
and diligent in trying to improve the time perioids facilitating and processing the TLS
agreements*’®

Suggestions regarding the improvement of the schéane come from both
NEDLAC and the CCMA and have largely sought to addran increase in the period of
training, reducing the number of documents and gsses required, earmarking resources
to allow employers and labour to assess eligibifitpre quickly, easing the terms of
eligibility (by, for instance, determining whether sector, rather than an individual
employer, is in distress) and increased publicityitimately, the experience of
implementing the TLS should place labour relatiorstitutions in a position to respond
more creatively and effectively when encounteringufe business distress and job
insecurity challenges.

Developing a job saving strategy

The CCMA'’s participation in the TLS has led it teve&lop a broader approach towards
addressing job insecurity and business distresg Jdb Saving and Promotion of
Employment Security Strategy is now fully integchteto the CCMA’s structures and
budget and forms part of its daily operations. Diverall objective of the project is to
contribute to the stability of businesses and sesctand to enhance the employment
security and employability of workers. The maindtians of the project are identified as
raising awareness and capacity building; facilitatf dialogue and partnership formation;
continuous improvement of approaches to addresmgazurity and business distress; and
the practical application of job saving mechanisimsuding the TLS.

Great emphasis has also been placed on building ciaqgacity of CCMA
commissioners in facilitating business distress midinsecurity situations. Part of the
CCMA's job-saving strategy has been to establishcaapacitate a team of Commissioners
in each regional office who are able to deal wittgé-scale retrenchment facilitations in
the context of the Training Lay-Off Scheme and wdme knowledgeable about the

118 The amendment of the Scheme’s rules in Februati 2cluded the de-linking of the Scheme from thabgl economic
crisis, significantly increasing successful tramiay-off applications.

17 | pid.
118 |hid.
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possibility of business rescue interventions arelitfstitutions that have the capacity to
introduce these procedures as a mechanism for iagojdb-loss.A key aspect of the

strategy has been building partnerships and calldive relationships with other

institutions including the Industrial Developmerdr@oration, the Economic Development
Department and Productivity SA.

Assessment

The development of its integrated job saving sgyates further indication of how the
CCMA has evolved beyond the confines of conventiatigpute resolution. It is worth
tracing how this evolution occurred. Initially, itsle in retrenchment was largely confined
to conciliating disputes where employees had ajreaglen retrenched. Although the
introduction of the facilitation process for largeale retrenchments in 2002 allowed the
CCMA to play a mediatory role prior to notices efrhination being issued, the process of
exploring alternatives to retrenchments remaineal lerge extent an activity driven by the
parties. With the establishment of the training-défyscheme in 2009, the CCMA was
provided with a direct opportunity to play a role éffering substantive alternatives to
retrenchment. In particular, the TLS has enabled ®@CMA to co-ordinate the
participation of public agencies that possess ¢lseurces and capacity to assist the parties
to rescue businesses that are in distress. Isénise, referral to the CCMA has become an
entry point through which parties are able to asthke full range of assistance provided by
public agencies. While co-ordinating the responiséhe various public institutions still
presents significant challenges, there have beetret® achievements in saving jobs.

A recent paper by two senior CCMA officials summas the challenge facing the
scheme in the following terms:

Various instruments and significant funding are currently available for business recovery and job saving.
With the requisite political will, along with a focus on harnessing and synergising the available resources,
it will be possible to make a significant impact on the ever-increasing job and employment insecurity
trend. Resources are not necessarily the issue; it is more the effective coordination, promotion and
utilization of current resources. !9

The first application to use the TLS was from Atlantis Foundries and the National Union of Metalworkers of South
Africa (NUMSA). Atlantis Foundries is a wholly owned subsidiary of Mercedes-Benz South Africa that produces
automotive castings for passenger and commercial vehicles. It was established in 1979 and is located in Atlantis,
a satellite town, approximately 50 km north of Cape Town. It is the only major employer located in Atlantis, an area
with exceptionally high levels of unemployment. A total of 567 employees underwent training programmes run by
the company in areas such as communications, safety, problem-solving, team-building and engineering skills.
Ultimately, the company was able to reabsorb all these employees prior to the completion of training as orders
had begun to pick up. Participation in the TLS enabled the company to weather the economic down-turn without
having to retrench.

A particularly successful case involved a partnership with DTl and EDD to save 793 jobs at SAPPI (Pty) Ltd.
The company had issued retrenchment notices to employees and their unions, CEPPWAWU, UASA and
SOLIDARITY. The Company highlighted difficulties experienced in paper-manufacturing in South Africa (in
particular that paper can be produced cheaper in other countries) and it intended making major structural and
operational changes which would lead to job reductions. In the course of the facilitation, the DTl and EDD
proposed a package of possible incentives and initiatives to boost the South African paper industry, including
ways to improve competitiveness, protection against imports through tariffs; and government procurement
policies. There even exists a possibility of job creation as government agreed to assist SAPPI in obtaining
thousands of acres in Maputaland to grow trees on condition that it creates 30 000 to 40 000 jobs. As these
initiatives would take time to materialise, the TLS was used to save jobs and assist the employer financially in the
short term and effectively buy time for government to agree on new tariffs and formulate other incentives, whilst
also improving the skills of workers. At Pasdec, an automotive component manufacturer, situated in Brits, a total
of 143 jobs (which were at risk) were saved with 372 workers completing training under the TLS. In addition,

119 Everett and Daphne, 2012.
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125 young matriculants, all of whom are children of existing workers, went on training initiatives which resulted in
the creation of 117 new jobs.

The CCMA views the agreement as a major achievement as it has contributed to saving all the jobs at stake
and benefitted the sector as a whole. Moreover the collective involvement of the CCMA and other key government
agencies/departments has provided a template for future facilitations and delivery of the CCMA’s job saving
strategy. This intervention clearly demonstrates the value of an integrated and holistic approach to job saving and
employment security.

A further successful instance of the use of TLS is the Cape Town-based towelling manufacturers Colibri and
union SACTWU. The company was experiencing severe financial difficulties as a result of poor management as
well as cheaper or illegal imports. The company avoided liquidation by entering into a business rescue process,
which involved the IDC making cash injections to pay debts to other creditors. The company has also engaged in
a program with the South African Revenue Service to assist the industry by stemming the influx of illegal towelling
products. The training lay-off was explored as an option to relieve worker distress while the IDC acquired the
company and business rescue measures were implemented. The parties agreed that 125 Colibri workers would
participate in the training lay-off scheme, which started after the factory had been closed and workers had been
without jobs for a period of 10 months. At the time of writing, employees are receiving training on improved
productivity and quality, as well as how to work with different types of products and the impact of absenteeism. In
addition, workers have had life skills training on, for example, goal-setting, budgeting and HIV/AIDS awareness.

Conclusion

This paper has presented a detailed picture oesit@blishment and evolution of South
Africa’s CCMA. The paper has highlighted many oé tinstitutional innovation reflected
in its structure. In conclusion, it is worth dwelli on the significance of the CCMA’s
experience for an international audience, partibpulthose engaging in policy debates
about labour dispute resolution.

From an institutional perspective, the design ef@CMA reflects a “mainstreaming”
of techniques associated with Alternative Dispugsdtution (ADR) such as the use of
conciliation and arbitration as core techniquesirstitutional architecture has already had
a significant impact on labour law reforms in theuthern African region with countries
such as Lesotho (2000), Swaziland (2000), Botswg@¥4), Tanzania (2004) and
Namibia (2007) establishing specialist labour dispesolution institutions that promote
the role of mediation and arbitration as the primarechanism for the prevention and
settlement of labour disputes. While the modelhef CCMA has played a prominent role
in these reform processes, the variety of instihgithat have been established show the
extent to which the innovations in the South Afnicaxperience can be adapted to the
circumstances of other countrigs.

The design of the CCMA can be seen as moving beylemaonventional debate on
the establishment of specialist labour tribunalsiclv has been so prominent in labour law,
and raises the question of how labour dispute uéisol processes can be made accessible
and effective. When compared to conventional couwvtsether civil courts with general
jurisdiction or specialised labour courts, the CCMwas proved highly successful.
Specifically, it has succeeded in providing enhdnead expedited access to dispute
resolution to employees who generally would noteotlise have had the resources to
bring legal challenges against decisions by thewpleyers in conventional litigation
proceedings. This success can be attributed tangeraf factors, including simplified

120) esotho and Swaziland follow the South African milodf creating independent dispute resolution bodjeverned by
tripartite boards. The Tanzanian Commission for Mgdn and Arbitration has the status of an indepaehdjovernment
department and in Namibia dispute resolution isedocated under the control of the labour Commissioln Botswana these
functions are performed by a panel of mediators arigtrators that is appointed by the Minister astthired by the
commissioner. A number of these countries follow Bouth African approach of placing an obligationtbe agency to
conciliate disputes referred to it within 30 daysbitrator’'s decisions are not subject to appealé@sotho but may be
reviewed by the Labour Court. In addition, there haen a significant move towards establishing sfistilabour courts
including labour appeal courts as the final arbitarlabour law matters
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referral forms, the absence of formal legal plegslinand restrictions on legal
representation in certain categories of disputesvévyer, the CCMA's success in lowering
the barriers for access to dispute resolution taakthe consequence that the CCMA is
required to deal with a caseload considerably ftattggn had been anticipated. This in turn
has required it to develop a range of streamlinguipniques to ensure that the volume of
its caseload does not result in delaying the réisplwf disputes.

The CCMA was established to provide social jusiticethe employment arena through
the accessible and expeditious conciliation andration of disputes. Given the CCMA’s
enormous (and in all likelihood increasing) case]dts achievements in conciliating and
arbitrating cases, particularly dismissal casethiwirelatively short periods of time have
been impressive. The economic benefits of its sscaeclude a very significant decrease
in the rate of industrial action over dismissalpdigs in the post-1996 period. The
development and tailoring of an electronic Case &d@ment System has enabled it to
enhance the efficiency of its processes, whildaisame time being a source of key labour
market information. The CCMA has embraced technplmga number of aspects of its
operation, for instance, by using SMSes to notdytips of hearings. The effective use of
technology may require that rules on issues sudheservice of documents be revised.
However, the experience of the CCMA does show thtergial for reforms that seek to
overcome the bottlenecks and delays typically aatst with conventional litigation.
Despite the considerable achievements in this déneagnforcement of awards remains a
significant ongoing challenge.

In the collective dispute resolution arena, thdidhivision was for the CCMA to
conciliate unresolved disputes arising from negioties, once referred by a party to the
dispute. In this regard, the original CCMA moddleaeted the conventional wisdom about
the autonomy of collective bargaining and disp@sotution. Increasingly, however, the
need to intervene at an earlier stage in key dispuhat could have disruptive
consequences for the labour market has been igehtis a significant priority. This
reflects the emergence of a more ‘active’ apprdactonciliation, pursuant to which the
CCMA offers to facilitate collective bargaining ah early stage and seeks to prevent
disputes spiraling into disruption and violencewdwger, criteria have been developed to
ensure that an appropriate balance is struck betwke public interest in dispute
prevention and the autonomy of collective bargajnin

As noted above, collective bargaining in South @frihas become increasingly
adversarial in the last five years, and has beaorapanied by significant levels of
violence. This may seem to be a reason to disrapardispute resolution innovations that
are a feature of South African law. However, théhauis of the view that the nature of
collective bargaining is a reflection of the broadecial and economic realities in South
Africa, in particular the apartheid inheritance ati high levels of inequality. The
establishment of the CCMA has served to mitigatepbtential negative impact of these
disputes on the economy. A 2011 survey by the OE@mures the CCMA’s contribution
to the South African labour market in the followitegms:

As one of the great post-apartheid institutions set up in the early phase of building a national system of
regulated flexibility, the commission acts as a social safety valve, dealing with numerous individual
disputes between employers and employees as well as “interest” cases, and acting as a conciliator and
eventually arbitrator between employer bodies and unions. Despite its budgetary limitations, it has played
a very positive role in limiting social tensions and in creating and preserving a deliberative labour policy.
It now performs functions that go well beyond the terms of reference one would expect from its name.***

The CCMA plays a diverse range of roles in the Bdftican labour market and has
repeatedly reshaped its capacities in responsehdnging labour market realities. Its
credibility and legitimacy as an institution chadgeith dispute prevention and dispute
resolution have enabled the CCMA to respond tofalleut of high levels of inequality

121 OECD, 2011.
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and unemployment by playing an increasingly actole in facilitating consensus-seeking
processes, both in the collective bargaining arend in situations where there are
potential job losses. In part, this flows from #ive tripartite participation of the social
partners in its governance. This has enabled thRIAL®@ offer its services to parties to
facilitate complex negotiations and increasinglypiove the calibre of collective
bargaining. Its development of an integrated jobrgpstrategy has resulted in the CCMA
playing an innovative role in coordinating the m@spes of a wide range of public
institutions with the capacity to assist to entisgs in distress and their employers. These
initiatives point to the further contribution it imake in the years to come.
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