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Foreword

This paper provides a comparative synthesis arsabfsa series of national studies on non-
standard work, collective bargaining and socialadjae in selected countries (Argentina,
Colombia, India, Indonesia, Hungary, Japan and tSaditica), which the Industrial and
Employment Relations Department (DIALOGUE) of tHeOl has conducted as a pilot
project under the ILO’s Global Product on “Suppugticollective bargaining and sound
industrial relations”. The national studies aiméddentifying current and emerging non-
standard forms of work arrangements within whichrkeos are in need of protection;
examining good practices in which people in nomd#ad forms of work are organized;
analysing the role that collective bargaining arideo forms of social dialogue play in
improving the terms and conditions as well as ttatus of non-standard workers; and
identifying good practices in this regard.

Based on the practical examples obtained from thttomal studies as well as
secondary sources, the paper examines the factoichvhave resulted in a limited
capacity to exercise collective bargaining in addmg the needs and interests of non-
standard workers. The paper also identifies a tyaakapproaches and strategies whereby
collective bargaining and tripartite social dialegoave been addressing those needs and
interests, and improving non-standard workers’ geland conditions of work and their
status.

The bargaining approaches and frameworks examiméigei paper include collective
bargaining outside workplaces, multi-employer banigg, and extension of collective
agreements, while regulatory strategies range frpramoting regularization and
employment, equal pay for work of equal value, fing the period of temporary contracts,
and addressing specific interests and needs ofstamtlard workers, to regulating
economically dependent self-employment. The papsy hriefly refers to other trade
union responses that support social dialogue alhective bargaining.

The author concludes that promoting more inclusweial dialogue and collective
bargaining for non-standard workers requires nfalteted action at all levels, going hand
in hand with measures clarifying the scope of tim@leyment relationship.

DIALOGUE working papers are intended to encouragexchange of ideas and are
not final documents. The views expressed are thgoresibility of the author and do not
necessarily represent those of the ILO. | am guhtefMinawa Ebisui for undertaking the
study, and commend it to all interested readers.

Moussa Oumarou
Director,
Industrial and Employment
Relations Department
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Introduction

Globalization has intensified inter-firm competitiand the need for enterprise flexibility,
bringing about changes in the global productiorntesyis with more emphasis on supply
chains and multi-tiered contracting. Technologianges and new work processes made
it possible for companies to externalize services jparts of production. Such economic
and technological changes have led to profoundgdsam the world of work, particularly

in the labour market, giving rise to an increasiagiety of non-standard forms of work
arrangements and practices. The expanding use bindsses of both existing and
emerging non-standard work forms has led to chatmésbour market regulation, while
fiercer global competition equally has driven matguntries toward labour market
deregulation that allows more flexible non-standarchs of work.

These structural changes in work organization lavéhe one hand created greater
choice, freedom, and opportunities to work, withthbaorkers and employers benefiting
from a variety of forms of non-standard work arramgnts, some of which have
facilitated mutually agreed ways of working flexiblOn the other hand, however, the
increasing use of non-standard forms of work areaments which allow greater flexibility
has led to more uncertainty and precariousness gthengrowing number of workers who
involuntarily engage in them. The global finanas&kis of 2008 has further worsened the
work and life prospects of precarious groups in tnoasintries, in particular workers in
small and medium-sized enterprises (SMEs), contaact temporary workers, migrant
workers, women, young workers and the pobhe crisis is widely thought to have had a
particularly severe impact on workers engaged im-standard forms of work
arrangements.

One major challenge that many of these non-standard forms pose to industrial
relations systems and practices is that they dofihavithin the traditional model of
“standard” work associated with full-time, permaneatirect employment, on which legal
regulation as well as industrial and employmenatiehs institutions and practices have
long focused. A wider use of non-standard formwoifk arrangement has therefore posed
challenges for the application of regulatory regnad effective functioning of industrial
relations systems in practice. Such structural seuhnological changes in turn pose
challenges to the traditional methods of represiemand negotiation for both workers
and employers (ILO, 2008). This papprovides a comparative analytical synthesis on
non-standard work, collective bargaining and sodialogue in selected countries, based
on the practical examples obtained from the natienalies as well as secondary sources.
It draws on a number of national studies, whichegirat identifying current and emerging
non-standard forms of work arrangements within Whiorkers are in need of protection;
examining good practices in which people in nomdsad forms of work are organized;
analysing the role that collective bargaining arideo forms of social dialogue play in
improving the terms and conditions as well as ttadus of non-standard workers, and
identifying good practices in this regdr@he paper first sets the scope of the research by
defining key terms used, including “non-standarakfid'social dialogue”, and “collective
bargaining”. It then examines the factors which éhagsulted in the limited capacity to
exercise collective bargaining in addressing thedseand interests of non-standard

?1LO, 2011a.

® The responsibility for opinions expressed in thisrking paper rests solely with its author and thiblization is not
endorsed by the ILO.

* The practices highlighted are mainly drawn from tiational studies which were carried out as & piloject by
the ILO and are far from exhaustive in terms oferage and scope. The national studies on IndianJamd
South Africa are available as working papers: Htgpyw.ilo.org/ifpdial/information-resources/publigans/lang--
en/index.htm




workers, followed by an analysis of different apgmes and strategies whereby collective
bargaining and tripartite social dialogue have baddressing those needs and interests,
and improving non-standard workers’ terms and dml of work and their status. The
paper also briefly refers to other trade union oesps that support social dialogue and
collective bargaining.

1.  Scope of the research

Non-standard work

The scope of the research is broadly set, and eefon-standard work arrangements as
those associated with formal employment relatigrspart-time work, temp agency work,
fixed-term work, etc.) and outside such relatiopsh{e.g. informal work, commercial
contract holders such as those in contracted/satacbed work, or economically
dependent self-employment), including where refetiops are either disguised or unclear.
In other words, the term “non-standard” is usedistinguish such work from the regular
or standard model of full-time, permanent and dirmmployment, recognizing that the
latter is no longer “standard” in many countriesl &am some cases includes those in need
of more appropriate protection.

Except for this so-called standard term, theredssimgle and universally accepted
terminology describing such existing and emergiogns of work. Depending on the
country, region, and political or socio-economickground or labour market, a variety of
terms have been used. “Standard” work is also ualyoreferred to as “typical” or
“regular” work, depending on the national contexhile in addition to “non-standard”,
terms such as “atypical”, “non-regular”, or “corgant” work are also usetiHowever, the
purpose of the present research is not to idehkéfy elements of a possible definition on
the basis of which a universally accepted termigploould be established.

A combination of a number of elements stemming fitbm nature of the contract as
well as the characteristics of non-standard workn& together with the preferences of
those who engage in non-standard work, determigeapiousness and vulnerability. As
compared with standard workers, non-standard wsr&eg thought to face the following
conditions which make them more insecure, vulnerahd precarious:

= Low employment security/poor employment protectioon-standard jobs can be
terminated more easily or with little or no priastice by the employer

®There are many variations in how standard and ramdsrd work are conceptualized and defined in theature. For
example, Tucker (2002) discussed how the conceptoofstandard worker and non-standard work varied lestwe
countries, institutions, and labour experts. Somentries define non-standard work based on its ohefifeatures (e.g.
full-time and permanent work, standard working howsployers’ premises) while other countries referthe
consequences of the defining features (e.g. bensfitial security, promotion, training). Referriogthe definitions of
standard employment in previous literature, Tu@gues that non-standard work includes all jobsfédhbutside the
definition of standard employment, if they are myaf the following categories: part-time; casualegular hours or
on-call work; seasonal, temporary or fixed-term cacts; self-employment; undertaken as “homeworktartaken in
the “black” economy; and any combination of the\aho

® The concept of “precarious work” is strongly imedated with that of non-standard work. For exampledge and
Owens (2006) identify “precarious work” as “work th&pdrts from the normative model of the standardleynpent
relationship (which is a full-time and year-round pfayment relationship for an indefinite duration hvia single
employer) and is poorly paid and incapable of snistg a household”. The ILO (2010b) notes that ‘tedinitions of
“precarious” and “atypical” overlap, but are noheypymous and that “precarious” work refers to “atgfii work that is
involuntary — the temporary worker without any enyphent security, the part-time worker without any eoypient
security, the part-time worker without any pro-raleshefits of a full-time job, etc.’.




= Lower quality of work than standard work (lower weag irregular or uncertain
income, limited occupational safety and health gution, fluctuations in hours of
work or volume of work)

= Little or no access to “standard” non-wage weltaeaefits

» Limited social security coverage

= Limited mobility toward better-quality jobs (e.ggular/permanent job)

= Limited opportunities for promotion

= Limited access to training opportunities

= Low or no trade union representation or collechaegaining coverage

= Low bargaining power

* Reluctance/unwillingness to engage in non-standart

= Lack of labour market alternatives

= Low labour law coverage, in particular for thoseowtold commercial contracts

In the recent International Workers’ Symposium owolidkes and Regulations to
Combat Precarious Employment, two categories ofraotual arrangements were indeed
identified as encompassing the majority of the woskmost adversely affected by
precarious conditions characterized by low wageyr garotection from termination of
employment, lack of access to social protection laekfits usually associated with full-
time standard employment, and lack of or limitedess for workers to the possibility of
exercising their rights at work. The first groupngmises those associated with limited
duration of contract (fixed-term, short-term, temgy, seasonal, day-labour and casual
labour), and the second is related to the natutbeoEmployment relationship (triangular
and disguised employment relationships, bogus esefffoyment, subcontracting and
agency contracts)The symposium’s background report notes that egauithe definition
of the term precarious work, “complicating mattexghe fact that the state of precarity
takes somewhat different forms depending on theattpuregion, and the economic and
social structure of the political systems and labmarket... and thus a variety of terms
have emerged from particular national contextshsas contingent, atypical or non-
standard work®

The categories of non-standard workers in needaieption differ depending on the
national context. By setting the scope rather Hyoatierefore, this paper attempts to
capture a wide variety of good strategies and agmires that have been taken by the social
partners, in particular trade unions, to improventeand conditions of work for and status
of non-standard workers and bridge the gap betwésmdard workers and those in non-
standard work forms.

Social dialogue and collective bargaining

The term “collective bargaining” used in this papeliows the ILO definition, which

extends to all negotiations which take place betwaeemployer, a group of employers or
one or more employers’ organizations, on the onedhand one or more workers’
organizations, on the other, for: (a) determiningrking conditions and terms of
employment; (b) regulating relations between emgisy and workers; and/or

"1LO, 2011b.

® Ibid.

% ILO, 2010a. Some such initiatives were demonstratethe ILO’s High-level Tripartite Meeting on Collaat
Bargaining, Geneva, 19-20 November 2088ethe ILO web site:
http://www.ilo.org/public/english/dialogue/ifpdial/ents/tripartitemeeting.htm




(c) regulating relations between employers or therganizations and a workers’
organization or workers’ organizations (ILO ConventNo. 154).

Social dialogue in the ILO definition includes lpes of negotiation, consultation or
information sharing either among the bipartite iparin the workplace or industrial sector,
or by tripartite partners at the national level, issues of common interéStCollective
bargaining is an important form of social dialog&er clarification purposes, however,
this paper limits the scope of social dialogue aiamal-level tripartite social dialogue in
order to distinguish the different roles that triga social dialogue and collective
bargaining play with a view to addressing the isstencerning non-standard work.

The paper also limits its scope to country-levetiao dialogue and collective
bargaining developments and practices, includiragehat national, sectoral, enterprise,
and local/community levels. The examination of gllolesponses such as social dialogue
at the international level (e.g. International Feawvork Agreements) is left for a future
research agenda.

2. Obstacles to effective social
dialogue and collective bargaining
for non-standard workers

Freedom of association and collective bargainirgfandamental to the ILO, which has
been acknowledged as a means for improving andatiigyi terms and conditions of work
and advancing social justice since its very fouiothatin 1919 The Freedom of
Association and Protection of the Right to OrgarCnvention, 1948 (No. 87), and the
Right to Organize and Collective Bargaining Coni@nt1949 (No. 98), are recognized as
fundamental rights and principles in the 1998 IL@c@ration on Fundamental Principles
and Rights at Work. The 1998 Declaration recal& @il member States, from the very
fact of their membership in the Organization, haweobligation to respect, promote and
realize the principles concerning fundamental gghthether or not they have ratified the
relevant Conventions. These two fundamental righte inseparable and mutually
reinforcing. The realization of freedom of assdomatis an essential precondition for the
effective realization of the right to collectivergaining. The ILO Declaration on Social
Justice for a Fair Globalization (2008) also underss the significance of fundamental
principles of freedom of association and the rightollective bargaining as both rights
and enabling conditions for attaining the ILO’sasdgic objectives — employment, social
protection, social dialogue, and rights at worke3é fundamental rights apply to all
workers — in theory — with the exception of membafrshe armed forces and the police
and public servants engaged in the administratiothe State, irrespective of their work
arrangements or employment statti§rowing non-standard forms of work, however,
pose a number of challenges to the effective fonitg of traditional industrial relations
systems and collective bargaining processes.

One profound challenge in promoting collective laéming for non-standard workers
is their limited attachment to single workplacegiéoyers as compared with standard
workers™ When workers are directly employed for a long erby a single employer,
their interests are easier to be collectively repnéed. However, non-standard workers are
either (a) directly employed by employers, but witn-stable and temporary employment,
and thereby association with the single employelindted (e.g. part-time, fixed-term

L0, 2011c.

" bid.

2 The ILO supervisory bodies have affirmed that thieselamental rights apply to all workers. For moegails, see
Rubiano, 2011.

13 Wwills, 2009: 443-444.




workers); or (b) not directly employed by the “mipal” or “real” employer for which or
where they actually work (e.g. temp agency workeositract workers). In cases where
workers move beyond sectors from one job to anptbBectoral representation and
solidarity become difficult! Moreover, growing numbers of workers nowadays gega
work not as employees but through individual comuiarservice contracts, including
independent contractors, informal workers, andidrese workers. In developing countries,
the magnitude of the informal economy is such thatkers often work without any
relation to formal contractual relationships (estgeet vendors).

Such erosion of the traditional direct employmesiationship has also resulted in a
decline in trade union membership as well as thgnfientation of collective bargainif.
Some categories of these workers are not covereexisfing labour law or collective
bargaining arrangements, because they are not tgegd” covered by the law, while the
rights of others — whare covered by labour law — to organize and bargallectvely are
guaranteed in theory, but it is difficult for theim effectively exercise those rights. The
latter group is often excluded from trade uniongherbargaining unit of standard workers,
whose attachment to single employers is strongatioig difficulties in forming an
effective bargaining unit

Non-standard workers themselves can also be reluttieexercise rights to organize
and bargain collectively because of fear of jolséss even when they can do so in practice
or in theory'” Moreover, a fragmented workforce implies that ¢hare different segments
of workers in the same workplaces with diversergdts and different contractual status,
which can trigger and intensify conflicts among #narkers themselves instead of labour-
management conflict, thereby hindering solidarityoag workers. The trade union
members in standard employment may regard unorganvzorkers in non-standard
employment as a thre#t.

There are also cases where actual contractual gerplaare not necessarily the
appropriate and influential negotiating partieshvitte ultimate decision-making power in
negotiating terms and conditions of wdPkor example, contracting/sub-contracting firms
or temporary work agencies are often small and umadiized enterprises (SMESs) facing
fierce competition and coming under pressure froosé with the real power over the
contracting process. In such cases, negotiatingrhrms and conditions of work with
contractual employers might end up in job losses wuloss of competition with other
SMEs. Meaningful collective bargaining, which bréngbout tangible outcomes, may not
take place unless negotiation involves “princigatiployers in power.

Finally, non-standard work arrangements often ehgk the traditional parameters
for the organization of work, giving rise to un@énty about workers’ employment status.
This happens when non-standard work arrangemeptsexambiguities and uncertainties
in legal frameworks that are intended to offer aertprotections to those who are in a
legally constituted employment relationship. In esthcases, workers in non-standard
arrangements are simply beyond the scope of apiplicaf labour laws. Thus, legal
frameworks are often unable to provide an effecéimabling environment for workers in
non-standard arrangements to exercise collectieg?’

4 Bosh, 2010: 337-356; Nissen, 2001:172.
51L0, 2011b.

8 |bid.

" Anwar; Supriyanto, 2011.

8 Theron, 2011.

9 wills, 2009 : 441.

* Casale, 2011: 1-33; ILO, 2006. A particular problghich commonly arises is that the legal structuréhefworking
arrangement does not clearly correspond with thal ldgfinition of an employment relationship. In soroases,
however, the difficulties stem from deliberate maétion of the legal structure of the work arrangein or from the




In sum, difficulties that non-standard workers faoeexercising their rights to
organize and bargain collectively stem from: (2 tasual nature (limited duration) of the
contract, which is often accompanied by fear oflgses; (2) limited attachment to single
workplaces/employers, resulting in difficulties identifying and involving “principal
employers” in power as meaningful negotiating @a:ti(3) exclusion of non-standard
workers from the trade union and bargaining arremegés of standard workers; and
(4) legal uncertainty and ambiguity about labow leoverage for certain categories of
non-standard workers. How, then, have collectivgdiaing and national tripartite social
dialogue practices been overcoming these obstankdslifficulties?

3. Non-standard work and collective
bargaining practices

Promoting collective bargaining for non-standardkeos requires action on a number of
fronts. Country experiences have demonstrated ttat social partners have indeed
explored various initiatives to overcome obstattesexercising collective bargaining, and
to address a variety of issues in face of the dgrmftnon-standard work, albeit limited so
far in terms of the numbers of workers covered tredimpact achieved. While different
approaches and frameworks have been used in $tesmigg the functioning of collective
bargaining for non-standard workers, a varietyegfulatory strategies have been adopted
through collective bargaining.

In Section 3.1, the paper examines the most combaygaining approaches and
frameworks together with some good examples:

i. Collective bargaining outside workplaces (exampiesn the Republic of
Korea, Japan and Indonesia)

il. Multi-employer bargaining (Argentina, India, Indame and the United States)

iii. Extension of collective agreements (Hungary, Luxeunp, the Netherlands,
South Africa and Japan)

In Section 3.2, the paper identifies a varietyegulatory strategies through collective
bargaining (issues negotiated) together with someity cases for improving the terms
and conditions for and the status of non-standamdkevs:

i. Regularization and employment (Colombia, Japanaladd South Africa)
ii. Equal pay for work of equal value (France, JapahAurmstralia)

iii. Limits on the period of temporary contracts (SoAftica, Sweden, Belgium
and France)

iv.  Addressing specific interests and needs of nordstan workers (ltaly,
Indonesia and the United Kingdom)

V. Regulating economically dependent self-employm&atr(nany and Italy)

employer treating an individual as other than amplegee, in a way that hides their true legal stasisn employee.
That is, particular problems arise from effortslisguise employment relationships.




3.1  Collective bargaining approaches and
frameworks

In order to overcome particular challenges to regméng voices of non-standard workers
and advancing collective bargaining for them, fiowihg of bargaining has been
strengthened through various approaches and frarkewo

Collective bargaining outside workplaces

Collective bargaining can be improved by not bdingted to particular workplaces or
enterprises. Attempts to promote collective barigginoutside workplaces have been
made, where it takes place predominantly at wodeleevel in such a way that some
categories of non-standard workers are excludéetreih practice or due to their limited
attachment to single workplaces. Evidence showshigh union density and bargaining
coverage, and the centralization and co-ordinatfomage bargaining, tend to go hand-in-
hand with lower wage inequalify Decentralization of bargaining could lead to alidec
in collective bargaining coverage, and has tendedénefit and favour those with
bargaining power, while offering little to those evlare poorly organized. Moreover, for
those whose association with a single workplacgeak, negotiations at workplace level
do not often offer favourable and convenient outesAf A shift to higher-level
negotiation or centralization, however, is not trdy way to move forward® Some
commentators also suggest that occupations arels®frces for organizing workers, by
which they can exercise collective rights acrosstipia employer€” There is no single
solution, but it is certainly true that what wor&pé-level dialogue can achieve is limited in
its scope and influence, and there is a growinglrieeimproved responses at different
levels.

In the Republic of Korea, bargaining takes place predominantly at enterpesel,
and enterprise unions negotiate on behalf of theémbers who are largely regular
workers. In face of a dramatic increase in the remadd non-standard workers, there has
been a momentum, albeit very limited in its effdot, promoting strengthened sectoral
organization with a view to boosting solidarity amgoworkers by restructuring and
centrglizing the trade union movement from predamily enterprise level to sectoral
level.

In Japan, whose industrial relations are also characterigednterprise unionism and
in which companies normally confine their membgrstad regular workers in practice,
thereby failing to cover large numbers of non-reaguhorkers through enterprise-level
representation, a unique form of negotiation hantexplored at community level. Since
unions represent and negotiate on behalf of adlrésts in all forms of work without
distinction, they have demonstrated success innaziggy non-standard workers as their
members, by providing protection and advisory s®mwj and negotiating and solving
dispute§6on their behalf, since they are oftenuslad from enterprise-level bargaining
(Box 1).

%L OECD, 2006.

* Heery; Abbott, 2010: 167-168.
% OECD, 2006.

2 Kalleberg, 2009; Damarin, 2006.
% Choi, 2006.

% 0h, 2010.




Box 1.
Japan: Community-based unions and their bargaining approach

Although Japan’s general unionism has a long history, it is only since the late 1980s — when so-called
‘community unions” appeared — that workers’ organizations have begun operating as unions that are established
outside individual enterprises. In addition to traditional general unions of the National Union of General Workers
National Council (Zenkoku-Ippan), the Japanese Trade Union Confederation (RENGO) established regional
unions in 1996 and the National Confederation of Trade Unions (Zenroren) established local unions in 2002, all
of which resulted in strengthening community-based general unionism. Any individual workers can join these
community-based unions, regardless of where/how they work and what forms of work they engage in, including
unemployed workers. Community unions, located in a specific region, have absorbed those who work in non-
unionized SMEs or non-standard workers, including independent contractors, dispatched (agency) workers, and
migrants who are not able to obtain union membership in an enterprise union or elsewhere.

Their central role has recently been to provide labour consultation and advisory services as well as solve
individual disputes through negotiating with individual enterprises on behalf of their members, regardless of
which enterprise or sector they work in. Japan’s Trade Union Law provides for an employer's duty to bargain
collectively, and an employer’s refusal to do so without proper reasons is an unfair labour practice. The rate at
which disputes are resolved voluntarily by community unions through negotiation stood at 67.9 per cent in 2008.
Nevertheless, there remains intensive debate about the way an agreement concluded between an employer and
the union after such negotiation on behalf of a single worker will legally be interpreted in collective
bargaining/representing processes.

There have been increasing numbers of cases in which these unions bargain on behalf of an independent
contractor, and have refused to bargain collectively on the grounds that these are not “workers” in terms of
Article 3 of the Trade Union Act. Since determining criteria are non-existent, there has been a discrepancy
between the orders of Labour Relations Commissions and lower court judgements, thereby creating issues in
terms of legal stability and predictability. The Ministry of Health, Labour and Welfare therefore set up a Study
Group and released a report proposing criteria for determining the “worker relationship”. Administrative notice will
be given to the Central and Local Labour Relations Commissions concerning use of the report as a reference, in
order to give it wider publicity.

Source: Oh, 2010; Ministry of Health, Labour and Welfare (MHLW), 2011.

In Indonesia, KSPSI (Konfederasi Serikat Pekerja Seluruh Indonesiag ohthe
national trade unions, has been serving a simdegdining and dispute resolution function
on behalf of outsourced workers in the manufactuiimdustry. KSPSI opens up the
opportunity for outsourced workers whose compaaiesnot unionized to become direct
members. When these workers face problems with ¢émeployer, they can request KSPSI
to be their representative to settle the displtEhe Federation of Indonesian Metal
Workers’ Union (FSPMI) and Lomenik (Federation oftdl, Machine and Electronics)
have also been successful in organizing contradtautsourced workers in the Export
Processing Zones in Batam in Kepulauan Riau Previnkccording to the FSPMI
prediction, around 98 per cent of all workers inddas EPZs are hired through labour
agencies. FSPMI and Lomenik set out strategiesvaie efforts to change the temporary
status of contract workers to permanent, as welegptiate collective agreements that
contribute to a decrease in the number of coniasterkers?®

Multi-employer bargaining: Involving “principal
employers” holding power in negotiation

Involving principal employers that hold real powar negotiating and determining the
terms and conditions of work has also been a ke@yaagh to promoting more inclusive
dialogue associated with tangible outcomes.

" Anwar; Supriyanto, 2011.

% Ibid.




Multi-employer bargaining has been used as an apprm dealing with non-standard
workers who are not directly employed by the “pifat”’ or “real” employer in power for
which they actually work. Unless their direct eny@s are influential negotiating parties,
meaningful negotiation becomes difficult even witteese workers are able to exercise the
right to collective bargaining in theory.

In Argentina, for example, SIVARA (Argentine Street Vendors dedJnion: 17,000
members) represents street vending workers inrditeforms, in both the public and
private sectors, including street sale of servied health care plans, delivery sale, and
direct sales of products. SIVARA has developedateqy to pressure employers and win
enterprise collective agreements. So far, 25 ageatsrhave been concluded for vendors
who sell food on the streets, on trains, and irkﬁr

In India, multiple-employer bargaining takes a variety ofnfier First, an ad-hoc
representative body of contract workers arising @fub spontaneous action negotiates
either with the principal employer or the contrastoas in the case of Hero Honda.
Second, a contract workers’ or regular workers'oannnegotiates with the principal
employer and reaches a collective agreement or merdom of understanding, or draws
up a letter of exchange to be implemented by timraotors (e.g. public sector units such
as NLC and private sector units such as Sandvikaft® Energy, or Madras Atomic
Power Station in Kalpakkam in Tamil Nadu). Somesmea regular workers’ union
negotiates on behalf of contract workers with thenggpal employer, and the
understanding is legalized in an agreement by ¢inéract workers’ representatives and the
contractors (e.g. Glaxo in Nabha, Thermax in Pumbgre are also cases in which the
contract workers’ union or the regular workers’ aminegotiates directly with the
contractors and reaches an agreement with theambaits’ association (TNPL in Tamil
Nadu). The contract workers themselves sometimesa # co-operative service society,
which supplies contract labourers to the principalployer and negotiates or plays an
important role in determining their service corwtis (e.g. NLC, Kalpakkam Atomic
Energy and others, especially in Tamil Natfu).

In Indonesia collective bargaining architecture is decenteizat the enterprise
level, and sectoral-, regional-, or national-levergaining is rarely found. In 2011,
however, a unique agreement was concluded in ttme & the Freedom of Association
(FOA) Protocol by trade unions and five companieshie sports apparel industry, which
contributes to guaranteeing freedom of associatihthe right to bargain collectively for
non-standard worker80x 2).

2 Martinez-Chas, 2011.
%0 sundar, 2011.




Box 2.
Indonesia: Freedom of Association Protocol

In June 2011, the Freedom of Association (FOA) Protocol was signed by five trade unions (Federation Garteks
KSBSI, NES, KASBI, SP TSK, and GSBI) and five companies of brand holders and suppliers from the sports
apparel industry, such as Adidas, Nike, Puma and Pentland). This agreement legally binds the signing parties,
and its provisions include the following: (a) all holders of the company brand and/or services in the sports
apparel industry supply chain in Indonesia must respect and implement the right to freedom of association; and
(b) suppliers are required to disseminate the contents of this protocol and encourage its implementation by their
subcontractors. The implementation of the FOA Protocol is implemented in all of the signing companies
regardless of whether they already have a collective labour agreement or not. If the provisions of the existing
agreement in the companies are less favourable than those in the FOA Protocol, the latter is required to be
respected. The FOA Protocol does not set wages and working conditions, but it requires companies to conduct
collective bargaining within six months after the enterprise union is established. The FOA Protocol obliges
companies that are bound by the agreement, among other things: (a) to give workers the freedom to form unions
in the workplace, (b) to recognize all unions in the company and not discriminate against any particular union, (c)
not to interfere in trade union activities, (d) to provide time to members and officials of trade unions for
conducting union activity, (e) not to carry out any form of intimidation, including demotion, transfer, reduction of
wages, criminalization, giving tasks beyond the ability of workers, and suspending members/officials of a trade
union who carry out union activity, (f) to provide adequate space for the union’s secretariat, and (g) to refrain
from intimidating the union’s negotiating team in the making or renewing of collective labour agreements.

To monitor the implementation of freedom of association, in accordance with the provisions stipulated in the FOA
Protocol, the Commission for Dispute Resolution was established at the enterprise level and at national level. At
the enterprise level, the Commission is composed of union and company management, while at the national
level the Commission consists of the supplier and producer companies, trade unions and NGOs at the national
level. If there are deviations from this protocol, the solution will be discussed through bipartite negotiations, and if
it does not work successfully it will be resolved in accordance with applicable employment regulations.

The FOA protocol applies to all companies irrespective of whether they have already established trade unions
and collective agreements, and it can potentially improve the conditions of permanent workers as well as those
of non-standard workers in the sports apparel industry in Indonesia.

Source: Anwar and Supriyanto, 2011.

In the United States trade union attempts have been made to orgaanim®is across
specific regional labour markets and collectivebrdain their terms and conditions of
work through multi-employer collective agreemerigsx 3).

Extending negotiated outcomes to
non-negotiating parties

One of the traditional approaches to reaching outdn-trade union members is the

extension of all or part of collective agreemeraaatuded between single employers or
their representative organizations and the reptaea organizations of workers, such as
trade unions, to workers and employers who arereytesented by the social partners
signing the agreement. Through the adoption of succhpproach, the negotiated outcomes
become applicable to non-standard workers who ate onganized, in cases where

bargaining itself does not take place in an inekisnanner.

How negotiated outcomes are extended varies insteffifor example, whether there
are legal mechanisms for extension or that cammipéeimented by voluntary agreement of
the signing parties; or whether it requires the aednof one or both negotiating parties,
depending on the country. However, collective age® extension seems to benefit
certain categories of non-standard workers, pdatitbunon-standard “employees” (e.g.
fixed-term or part-time employees) associated wethployment relationships who are
excluded from collective bargaining coverage.

10



Box 3.
The United States: Successful case of multi-employer bargaining

The Service Employees International Union (SEIU) developed the Justice for Janitors campaigns and enabled
the union to win recognition in several major cities, including Miami, Los Angeles, Boston and, most recently,
Houston. These campaigns are mainly targeted at low-paid precarious workers who are predominantly female.
They use public attention, community pressure and political lobbying as strategies to pressure employers. The
Houston victory in 2006 was won after janitors at five major cleaning contractors participated in a one-month
o . . . . .32 .
strike including local, national and international demonstrations.™ As a result the cleaning contractors entered
into a collective bargaining agreement with the union covering about 5,300 janitors, mostly women of Latin
American origin. The agreement raised wages from an average of $5.30 per hour to $7.75 per hour as of
1 January 2009 and offered individual and family health insurance cover starting in 2009 for $20 and $175 per
month, respectively. In addition, the shift length of the janitors was extended to six hours by 2009 as a result of
the agreement.33 Because the agreement covers the five major building services contractors in the region,
employers cannot simply change contractors in order to avoid the costs of improved working conditions for
contracted workers. The agreement was renegotiated in 2010 and includes a wage increase from $7.75 per hour
to $8.35 per hour in 2012 and offered a 32 per cent increase in contributions from their employers towards
maintaining their individual health care coverage.

As described above, there are countries where lpgatedures for extending
collective agreements exist — for example, EU merfiitates (excluding Cyprus, Denmark,
Italy, Malta, Sweden and the United Kingdom), Soudtfiica, Japan, Mauritius and
Namibia, though the degree and manner of extendiffars in terms of whether an
extension procedure is initiated only on the demaindne or both of the social partners
who signed the collective agreement; or it can beedautomatically by the competent
government institution, whether there are minimaguirements, and how frequently they
are used in practic®. The scope of non-standard workers to be coveredxtanded
collective agreements differs depending on the reatf the extension mechanism or
whether their right to bargain collectively is lgaguaranteed® If the extension has the
effect that its terms cover “all workers” or allrpens “engaged in an industry”, it certainly
functions as a powerful tool to increase collectagaining coverage for non-standard
workers. However, if terms such as “employees” ased, it rules out non-standard
workers who are not in employment relationships.

In Hungary, there are four sectoral collective agreements liaae actually been
negotiated and extended in the bakery, electridigspitality and building industries,
among which only the one for the building indussexplicitly extended to all employees
in the sector, including fixed-term, part-time aathp agency employe&sThe agreement,
which was originally agreed in November 2005, weemrded to the entire sector in March
2006. It was renewed twice, in 2007 and 2&08. Luxembourg, the extension of the
terms of a collective agreement to “all employerd amployees” in a sector is permitted
through a Grand Ducal regulatidhln the Netherlands sectoral collective agreements
can be extended at the request of the social partoéall employees” in the sector, by the

31 Osborn, 2006.
% Ibid.
33 Russakoff, 2006.

% SEIU  website: http://www.seiul.org/2010/06/28/janitors#B0%99-new-contract-improves-jobs-strengthens-
houston%E2%80%99s-economyy/.

% Eurofound, 2011.

% EIROnline: http://www.eurofound.europa.eu/eiro/200%ily/tn0212102s.htm
" Edelenyi, 2011

% Ibid.

% Eurofound, 2011.
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Ministry of Social Affairs and Employmefitin South Africa, the Labour Relations Act
(LRA) provides a legislative framework for the ddishment of bargaining councils, by
one or more registered trade unions and employaganizations for the purpose of
collective bargaining. There are bargaining cownitilboth public and private sectors. In
terms of the LRA, a collective agreement can beredéd upon request by a bargaining
council to non-negotiating partiewhich fall within its jurisdiction. Extension of
bargaining council agreements has proved one ofmb& effective means of regulating
certain forms of non-standard work, such as latlwaking (agency work). In the metal
and engineering industry, for example, labour brekare required to register with the
bargaining council, and comply with its provisioddthough the employees of labour
brokers are not given a voice in the actual netgotiaprocess of the agreement, the
negotiated outcomes in the industry thus becomécapfe to thent?

Apart from such legal possibilities to extend coilee agreements, there are also
cases where agreements or provisions thereof aeaded (e factoextension) by “soft
factors” such as informal agreement, habit, custonother voluntary practicé$.Such
examples represent good initiatives taken by tliakpartners. IfdJapan, for instance, a
collective agreement applies only to workers wheraembers of the union that is party to
the collective agreement, as a general rule. Hokyélve Trade Union Law (TUL) provides
for two exceptions to this principle and extends tloverage of the collective agreement:
plant-level extension (Article 17) and regionalengion (Article 18), under the majority
principle. The TUL provides that “when three-fowtbr more of the workers of the same
kind regularly employed in a particular factoryather workplace come under application
of a particular collective agreement, such agreersieall be regarded as also applying to
the remaining workers of the same kind employetthénsame factory or workplace”. This
provision and its interpretation have led to comrsy in terms of a number of aspects.
With regard to its applicability to non-standardrisars, it is limited to “the remaining
workers of the same kind employed” and rules outage categories of non-regular
workers® In practice, however, some enterprise unions, wbiganize both regular and
non-regular workers, negotiate better working cton$ for them, and extend part of the
negotiated outcomes to unorganized non-standardkensr For example in the 2008
shuntq in the middle of the economic recession, a traten at Japan Post Holdings Co.
Ltd. (JP), which was privatized in October 2007¢cided to defer its demands for pay
increases for regular workers and to prioritize tieeds of non-regular employees. After
long negotiations, the union obtained a 2,000 yemthly wage increase for fixed-term
employees working under a monthly salary systeraréttare also fixed-term employees
under an hourly wage system). In the 28hQ0nto the union obtained a 2,000 yen increase
in the basic monthly wages of fixed-term contragipeyees working under a monthly
salary system and the commitment of the JP to aeigel 2,000 fixed-term employees. The
negotiated outcomes wede factoextended to non-unionized fixed-term contract wske
under the monthly salary system, as a result afremmous governance based on mutual
trust among labour and managentént.

“Ibid.

“1 Theron, 2011.

*2 EIROnline: http://www.eurofound.europa.eu/eiro/200%ily/tn0212102s.htm

*® Trade Union Law:
http://www.japaneselawtranslation.go.jp/law/detail/?re8&n=1&x=0&y=0&co=1&yo=&gn=&sy=&ht=&no=&bu=&
ta=&ky=%E5%8A%B4%E5%83%8D%E7%B5%84%E5%90%88%E6%B3%2ke=2

* Hamaguchi; Ogino, 2011.
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3.2

Regulatory strategies through collective
bargaining (issues negotiated)

The social partners in many countries have beeloerg a number of ways of regulating
and improving terms and conditions of work for retandard workers through collective
bargaining. The issues bargained vary significanéyveen countries as well as depending
on the forms of non-standard work and prevailinggaeing practices.

Regularization and employment security

Regularizing non-standard workers (shifting to cirand permanent employment) has
been used as one of the best models of “inclusiany successful cases have been
documented”® There have been a number of individual companyes;asn which
regularization was achieved under certain conditi@ox 4). However, it is not easy to
achieve this outcome through bargaining, and tleekpartners in various countries have
therefore explored other ways of regulating androwmg terms and conditions of work
for non-standard workers.

Guaranteeing equal pay for equal value of work:
Adoption of non-discriminatory principles

Advancement of equal pay for equal value of workan-discriminatory principles is one
very common way of dealing with various non-staddaork arrangements. It has been
promoted as a result of collective bargaining dewedents in many countries, while action
by the social partners to promote equal treatmanhén-standard workers has interacted
with and been supported by labour law developmériis approach has been especially
relevant to promoting collective bargaining for tglme and fixed-term workers who are
directly employed by the same employer, while gehdemands for wage increases are
more common for other categories of non-standantteve Eee for example Box 4).

The European Union (EU) has been advanced in influencing non-standard work
regulations in its member States, adopting thecppie of non-discrimination, based on a
comparison with a comparable standard, full-timerk@o who engages in the same or
similar work in the same establishment. The Dikextion part-time and fixed-term wétk
ensure the appropriate protection of these categafi workers through application of the
principle of equal treatment relating to basic wogkand employment conditions, and
address unnecessary restrictions and prohibitionstituting abuse of such contracts. In
the absence of a clear comparable benchmark, “cisopashall be made by reference to
the applicable collective agreement”. If there applicable collective agreement,
comparison is made according to national laws.ectille agreements or practices. The
Directive on temporary agency work, adopted in 2@08o ensures that temporary agency
workers should be entitled to “equal treatment”hwiegard to “basic working and
employment conditions”, although it also allows fitve possibility of derogation by
collective agreements concluded by the social pestnwhile respecting the overall
protection of temporary agency workeYsThe Directives together with collective
agreements thus form important means of regulating-standard workers in many
countries in the EU.

“> For exampleseelLO, 2010a.

“ Council Directive 1999/70/ EC of 28 June 1999 conicey the framework agreement on fixed-term work doted
by ETUC, UNICE and CEEP; Council Directive 97/81/ECL6fDecember 1997 concerning the Framework Agreement
on part-time work concluded by UNICE, CEEP and th&JET

*" Directive 2008/104/EC of the European Parliament ahthe Council of 19 November 2008 on temporargnay

work.
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Box 4.
Successful examples of shifting non-standard work
to direct and/or permanent employment

In Colombia, an important agreement was signed between the cement factory Argos and the trade unions
Sutimac, Sintrargos and Sintraceargos. Argos wanted to merge the management of all its cement factories
based in Colombia in order to better face the increasing levels of international competition. However, the
company had problems in pursuing this task, since every factory had its own collective agreements with the local
trade union and its own obligations with its workers. On the other side, the trade unions feared that the process
of merger would reduce their overall influence in the company. Negotiations among the trade unions and Argos’s
management proceeded for a long time and academic experts as well as members of the National School of
Trade Unions (Escuela Nacional Sindical) were invited to participate. At the end, in exchange for their consensus
on the merger process, the unions obtained the direct employment of a significant number of workers that were
previously employed through temporary agencies. Both the management of the company and the signatory trade

unions later presented the Argos example as a successful case of bipartite negotiations.

In Japan, Aeon, one of the major Japanese merchandising companies, reached an agreement with its union to
unify the qualification system for regular employees and part-timers in 2004. There were 79,000 part-timers at
Aeon, accounting for 80 per cent of its entire workforce. The wage system was also changed to be linked to
qualifications, with the pay of highly competent part-timers approaching that of their regular employees, in order
to narrow the wage gap between them. Under the new system, part-timers wishing to advance their positions are
evaluated using the same appointment tests and promotion screenings used for regular employees, and are
entitled to the same training opportunities previously limited to standard workers. As a result, a large number of
part-timers were appointed to managerial positions at their respective stores, and about 150 of these part-timers

49
were regularized.

In India, the principal interest of the trade unions is to demand “regularization” of the services of contract
workers, either through abolition of the contract labour system or otherwise. But when regularization is not
possible, the unions have been pragmatic enough to modify their position and demand “continuity of
employment” of the contract workers even when the contractors change, by obtaining an assurance from the
“principal employers” or sometimes from the contractors themselves. The demand for regularization and
continuity of employment can be justified on four grounds: (a) the workers are doing the work of regular workers
and hence the core activity of the enterprise concerned; (b) the contract workers are working under the
supervision and direct control of the principal employer and doing work of a permanent nature; (c) the contract
labour system is a sham and in fact the contract workers are employees of the “principal employer”; and (d)
years of service in the same enterprise are long. India’s public sector employs a large number of contract
workers. The Tamil Nadu Electricity Board, for example, employs 21,600 contract workers. Negotiations started
in May 2005 towards regularizing these workers as permanent employees. An agreement was reached in 2007
for the immediate regularization of 6,000 workers and the gradual regularization of the remaining contract

workers during 2009.%°

In South Africa, the South African Transport and Allied Workers Union (SATAWU) succeeded in negotiating
with the parastatal enterprise Metrorail to have workers on fixed-term contracts employed on a permanent basis
in 2006. After long negotiations, in 2009 1,063 fixed-term workers were employed with a permanent contract.

Some of these workers had been employed on a fixed-term basis for as long as ten years.

In France, the temporary agency work employers’ confedena(RISME) and the
five main union organizations signed on 6 July 2@0diversity and non-discriminatory
agreement (Accord pour la non-discrimination, llégaet la diversité dans le cadre des
activités de mise a I'emploi des entreprises deatldemporaire). The agreement set
guidelines that aim to guarantee equal treatmesihagevery type of discrimination and
apply to both the agency and the user company. gntlo& most important provisions, the
agreement establishes that the user company stsatilatlear and non-discriminatory
recruitment standards and favour the diversityto&taff; that the temporary work agency
is responsible for the equal treatment of its elygéds in the user company, and that both
the agency and the user companies should promatd #qining as a means for equality

“8 DaCosta-Herrera, 2011.
*® Hamaguchi; Ogino, 2011.
% sundar, 2011.

51 Theron, 2011.
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of opportunities? In Germany, the IG Metall trade union reached a collectiveghining
agreement for the entire steel industry, includihg responsibility of the primary
employer to ensure equal pay for agency workers.

As happens in some European countries, when wagkslare objectively determined
by classification of jobs/occupations, equal payviork of equal value could be easier to
achieve by comparing pay levels between compasthledard and non-standard workers.
However, where wage disparity is attributed matolghe clear distinction between human
resources management practices applied to thoselavig-term regular employment and
those without it, non-discrimination principles arat easily implemented.

In Japan, for example, wages for regular employees are ohed in the internal
labour market, while non-regular workers are owsid scope, and terms and conditions
of work are determined on the basis of externalodabmarket conditions. Since
employment management practices and how terms amditions are determined are so
different between regular employees with long-temmployment security in the internal
labour market and non-regular employees in thereatelabour market, it has been
unrealistic to articulate common indicators in deti@ing what is equal treatment. In order
to remove this barrier and tackle such persistesendisparity associated with labour
market dualism, the social partners at sectoralretidnal levels have been seeking ways
to identify wage levels by jobs/occupations. Theakese Electrical, Electronic and
Information Union, an affiliate of the IMF-JC, intluced an occupation-based wage
demand formula in the 2005huntobargaining round in order to achieve equal pay for
work of equal value in each occupation, while ik @010shuntothe Japanese Trade
Union Federation (RENGO) for the first time relehsege data concerning a list of major
representative jobs/occupations that the sectoiahg had submitted. RENGO intends to
enhance this data in order to equalize pay leweledual jobs/occupations, utilize the data
as indicators for equal and balanced treatment gmegiular and non-regular workers, and
ultimately pave the way for achieving equal payviark of equal valué?

In contrast, inAustralia, where under the standard job classificationsvaagk levels
set in the awards, a certain level of parity isntaned in enterprise agreements, Fair
Work Australia (FWA) — the national workplace rébais tribunal — has responsibility for
making and varying awards in the national workpleglations system. An award is an
enforceable document containing minimum terms aondditions of employment in
addition to any legislated minimum terms. In gehean award applies to employees in a
particular industry or occupation, and is usedhasldenchmark for assessing enterprise
collective agreements before approval. Awards cavehole industry or occupation, and
provide a safety net of minimum pay rates and egmpént conditions. Although
enterprise agreements can be tailored to meetdbdsnof particular enterprises, they are
not allowed to derogate from the dispositions distiabd by the relevant sectoral awards.
Each sectoral award presents a wage scale devedmpedding to 14 job classifications,
exclusively determined by the employees’ skills ar@hing. Minimum wages and wage
differentials among job levels differ across indiest Fair Work Australia annually
updates wage levels according to productivity iases and inflation rates. The wage scale
(i.e. the ratio between wages of different clasdesorkers) is, however, fixed and cannot
be regularly negotiated.

°2 Accord du 6 Juillet 2007 pour la non-discriminatidggalité et la diversité dans le cadre des #étvde mise a
I'emploi des entreprises de travail temporaire.

3 1LO, 2011b.
* JILPT, 2010.
* http://www.fwa.gov.au/index.cfm
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Negotiating limits on the period during which a woker
may be temporarily employed

The Termination of Employment Convention, 1982 (Nkb8), calls for adequate
safeguards against recourse to contracts of emglolyrfior a specified period of time
(Article 2).° The accompanying Recommendation No. 166 provibas such recourse
should be limited to cases in which, either du¢éhtonature of the work to be performed,
or to the interests of the worker, the employmeelationship cannot be of an
indeterminate duration (Article 3).The ILO has also pointed out that where contracts
concluded for a fixed term or for a specific taskl dhen repeatedly renewed, the worker
may not acquire certain rights, and may therefare obtain the benefits provided for
employees by labour legislation, or by collectiegdaining>®

In countries where there is no limit in the ledigla on the period during which a
worker may be employed under fixed-term or tempoeagency arrangements, collective
bargaining often regulates a maximum limit so aprevent abuse of such arrangements
(e.g. repetitive renewal of short-term contractstfe purpose of avoiding regularization
of short-term workers or abrupt termination of $ierm contracts). Even when legislation
does set a limit on the use of fixed-term employtneollective agreements are often used
to modify it> Such a limit is often discussed with a view toilfte shifting temporary
employment to permanent status, but the measumesdaat controlling and limiting the
use of non-standard work have not always beneftech workers, and require well-
balanced design to avoid situations in which they ep taking more insecure work, or are
pushed into unemployment or the informal econ8ty.

In South Africa, for instance, where no limit is set in the legfigin on the period
during which a worker may be temporarily employd¢ide Road Freight Bargaining
Council’'s agreement, adopted in 2006 and extend@dn-parties in 2007, provided that a
worker who was supplied “to one or more clientsaonontinuous basis for a period in
excess of two months shall be deemed to be anagd@mployee®!

In Sweden regulations for fixed-term employment in the 19&Mmployment
Protection Act may be derogated from by collectagreements, which are common,
thereby confirming the wide scope for regulationtbg social partners. Some collective
agreements shorten the maximum period allowedixedfterm employment set forth in
the Act, and other collective agreements specifyengenerously, and sometimes also
more restrictively?

In Belgium, in the collective agreements for the chemicausgid; (2007) and the
hairdressing and beauty care sector (2007), thelspartners have agreed that if, after
successive fixed-term contracts, a worker is finathployed under a open-ended contract,
in the same position and with an interruption sSléhan four weeks, there is no need for a
new trial period and the seniority already acquirgtter the fixed-term contract is
maintained

In France, unions started protesting in 2010 about the iperand persistent use of
fixed-term workers in the Ecole normale supérigg®S), part of the French network of
top leading universities known as the “Grandes &olin May 2011 an agreement was
signed between the ENS director (Monique Cantol@perthe ENS workers’ assembly

%% http://www.ilo.org/ilolex/cgi-lex/convde.pl?C158
> http://www.ilo.org/ilolex/cgi-lex/convde.pl?R166
% |LO, 2006: para. 48

¥ Rénnmar, 2010; Nystrém, 2009: 395.

% Gumbrell-McCormick, 2011.

® Theron, 2011.

82 Nystrom, 2009; Rénnmar, 2011.

®EIRO, 2009.
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and the main union organizations present in theeusity. The agreement included terms
which limit the duration of fixed-term contractshély agreed that all fixed-term contracts
will be turned into permanent contracts three yesdter their beginning, even if the
legislation requires a six-year deadline for thevewsion®*

Addressing specific interests and needs of non-stdard
workers: Tailored bargaining

The social partners also attempt to representgkeifsc and differentiated needs of non-
standard workers, requiring differentiated treathaerd tailored agreements responding to
the specific needs of specific categories of namaard workers. Employers are
sometimes reluctant to invest in human resource®ldement and training or social
welfare for non-standard workers, whose attachnerd single employer is weak. Yet
such workers need skills upgrading to remain coitipetin the external labour market,
and need appropriate social protection and seqorityision which are not offered by their
employer or workplace. A diversified workforce als®ans there are conflicting interests
among workers, for example balancing work and fan8lome country cases demonstrate
how the social partners capture the different @ger and needs of non-standard workers
and initiate tailored social dialogue and negatraivith employersgox 5).

5 CGT website
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Box 5.
Examples of tailored collective agreements

In Italy, an agreement was reached in 2007 between the main journalist employer confederations (FIEG) and the
two main trade unions (FNSI and INPGI) under the supervision of the Italian Ministry of Labour in order to
guarantee fair treatment to freelance journalists with the so-called co.co.co arrangement (contratto di
collaborazione coordinata e continuativa).%5 The agreement contained provisions responding to external labour
market needs, including: (a) those on employers’ pension contributions, which should have gradually increased
within four years to reduce the gap in social protection between co.co.co and standard workers; and (b) those for
limiting the use of co.co.co contracts, by financial incentives committed by the Government for the transformation
of co.co.co contracts into fixed-term dependent contracts with a minimum duration of 24 months.56

In Indonesia, KSPSI (Konfederasi Serikat Pekerja Seluruh Indonesia) formed the Building and Public Works
Union (SPBPU) in the construction sector and the Indonesian Transport Workers Union (SPTI) in the transport
sector, most of whose members are informal workers. The members of SPBPU automatically become members
of SPBPU’s cooperative and professional associations. As members of the cooperative, informal workers receive
economic protection, and as members of the professional association they can receive occupational protection,
such as training for professional certificates. Currently, KSPSI is cooperating with the Public Work Department of
Indonesia in the certification programmes for one million construction workers. In order to grant economic
protection, SPBPU’s cooperative acts as a subcontractor to negotiate tariffs of work with the employers. By
becoming a member of the cooperative, informal workers can get jobs directly from it and accordingly earn
higher incomes than when they get jobs through foremen on construction sites. The common practice is that
construction workers outside SPBPU get jobs through foremen who eventually cut their wages. KSPSI also
organizes informal workers who work at the sea port. Because they become members, their trade union provides
them with work security.5”

In the United Kingdom, the bargaining policy of the media and entertainment unions on behalf of freelancers
has been to secure relatively high rates of pay to compensate for periods without work. The Association of
University Teachers (AUT) provides help for fixed-term contract workers to obtain discount mortgages. The
Association of Teachers and Lecturers (ATL) provides its agency membership with public liability insurance (PLI)
and the Broadcasting, Entertainment, Cinematograph and Theatre Union (BECTU) and other media unions
provide a range of advisory and labour market services for freelancers. The Amalgamated Engineering and
Electrical Union (AEEU) developed a special set of benefits for self-employed members. 68

Regulating economically dependent self-employment

As indicated in Chapter 2, non-standard work areamgnts can expose ambiguity or
uncertainty in the application of national laws aedulations that are intended to offer
certain protections to those who are in a legatlgstituted employment relationship. In
other cases, non-standard workers simply fall dattheir scope of application. Without a
defined and clear employment relationship bein@isthed, it becomes difficult for

workers to engage in collective bargaining.

The Employment Relationship Recommendation, 2006. (M98) provides that
national policy on the employment relationship dtiait least include measures to provide
guidance to the parties on the establishment arehtifitation of employment
relationships, measures to combat disguised em@oynand the general application of
protective standards that make clear which partyesponsible for labour protection
obligations®® The Recommendation also provides that member SSstieuld apply a
national policy to review, and where necessarylaofg and adapt the scope of, relevant
laws and regulations, in order to guarantee effegbrotection for workers who perform

% Collaborazioni coordinate e continuatieo.co.co) andContratti di collaborazione per programn{ao.co.pro) are
work contracts covering so-called employer-coordidatfreelance workers. They are legislatively coreide
autonomous employees but generally work within thegpction cycle of a firm and are subordinated ® nleeds of

the employer.

% Italian Networks Website.
" Anwar; Supriyanto, 2011.

% Heery et al,
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work in the context of an employment relationsflips part of the national policy, the
Recommendation provides that member States shawdhqgte the role of collective
bargaining and social dialogue as a means, amdmg t¢hings, of finding solutions to
questions related to the scope of the employmdatioaship at the national levéiln
order to promote its applicatiothe Annotated Guide to ILO Recommendation No. 198
was developed by DIALOGUE based on the resultheftéchnical work carried out by a
group of labour lawyers in various countries. Theide provides useful and practical
information about how countries are dealing with tbsues surrounding the employment
relationship’

In some countries, special collective agreementse hkdeen concluded for
economically dependent self-employed workeB&x 6 provides examples of social
partners conducting collective bargaining for weskeassociated with difficulty in
establishing employment relationships, particul@&dpnomically dependent self-employed
workers, reflecting legal developments in clarifica of the scope of the employment
relationship.

Box 6.
Examples of collective bargaining for economically dependent
self-employed workers

In Germany, self-employed freelance journalists, who are considered “employees” if at least 50 per cent of their
salary comes from a single employer/client, are exempt from the antitrust regulation forbidding the conclusion of
agreements on common fees and prices. This is based on a collective agreement signed in 2009 among the
national Federation of German Newspaper Publishers (BDZV), a number of regional publisher associations and the
two main trade unions of the sector (DJV and ver.di). The arrangement sets collectively agreed fees in detail for
articles and pictures/images provided by self-employed freelance workers, in order to set common rules “towards
legal certainty and transparency”. Self-employed freelance workers are required to demonstrate that their main
occupation is journalism, so as to ensure that only economically dependent self-employed workers are covered by
the agreements.”

In Italy, when the so-called Treu and Biagi reforms introduced forms of employment midway between dependent
and autonomous, the legislative challenge was to ensure adequate union representation and social protection to
autonomous, economically dependent workers. The Italian legislator decided to explicitly define the category of
economically dependent workers (so-called parasubordinati) as those who perform a “continuous, coordinated and
mainly personal” form of collaboration with the same employer (Art 409 N.3, Codice di Procedura Civile). For the
parasubordinati the legislation provides levels of social protection similar to those guaranteed to dependent
workers and they are also entitled to be represented by trade unions in collective bargaining. This last measure has
favoured the successful development of trade union representation among economically dependent autonomous
workers. In 1998, the main trade union organizations (CGIL, CISL and UIL) all created their own structures
(respectively NIDIL CGIL, ALAI-CISL and CPO-UIL) for representing non-standard workers (including the
parasubordinati) and a number of agreements have been signed since then.”

4. Non-standard work and national
social dialogue practices

The role that national-level/inter-sectoral trig@rtdialogue or inter-sectoral negotiation
plays in influencing and crafting macro-socio-eammo policy and labour market
governance is equally significant in promoting manelusive and democratic labour

" Recommendation No. 198, Art 1.
M Recommendation N o. 198 Art. 18. For more deta#sCasale, 2011: 1-33.

= For the full text, see http://www.ilo.org/ifpdial/areas-of-work/industriahd-employment-
relations/WCMS_172417/lang--en/index.htm

"8 http://europe.ifi.org/assets/docs/065/140/8c5eBd1558¢. pdf
" Regalia, 2003.
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market governance, which can work in favour of stamdard workers. Given constrained
collective bargaining coverage for non-standardkens, such top-down approaches for
regulatory change are often required to fill thewam so that the voices and interests of
non-standard workers are effectively reflected aedured. This Chapter demonstrates
some examples of how tripartite social dialogudsiedth issues concerning non-standard
workers, as well as how national social dialoguestizictured with a view to better
reflecting the voices of these workers.

Various ways of addressing issues surrounding
non-standard workers

The ways in which social dialogue deals with isstegarding non-standard work are
diverse. The outcomes can take different forms sischon-binding tripartite declarations,
binding agreements, or guidelines. The contenh®fsbcial dialogue outcomes also differs
significantly.

In Argentina, the National Agreement for the Promotion of SbElalogue in the
Construction Industry was signed in December 20dfvéen the UOCRA (Construction
Workers’ Union of the Argentine Republic), the CABrgentine Construction Chamber)
and the Ministry of Federal Planning, with partatipn by other employers’ organizations
in the value chain of the industry. The purposéhefAgreement is to mutually commit to
social peace; to reach an outline of the conseosnserning prices and wages; to foster
registered and decent employment; to set clear @edictable rules in regulations
compliance and investment; and to promote the wpigesl construction of social housing
for the low and middle income grodp#n the agricultural sector, the National Agricuib
Work Committee (CNTA) was created in 1980 as aattite social dialogue institution
with participation of the Coninagro (Intercoopevati Rural Confederation), FAA
(Argentine Agrarian Federation), SRA (Argentine &ubociety), CRA (Argentine Rural
Confederations) and UATRE (Argentine AssociatiorRofral Workers and Dockers). In
2004 another tripartite institution (RENATRE) wasated with the aim of promoting
social dialogue in the Argentine agricultural sect®his forum deals with informal
workers and employers, encouraging their legabpatand incorporation into social
security schemes. One core element is the graafibgnefits through the Comprehensive
Unemployment Benefits System. For that, a pockietrgrord book is issued to register
every change of employer in the case of non-permtamerkers so that the worker may be
eligible for the unemployment systef.

In Singapore, tripartite cooperation and partnership based amakalialogue have
been used as a way to address issues affectimgctieasing number of contract and casual
workers, largely related to the expansion in outsiog services. The Tripartite Advisory
on Responsible Outsourcing Practi¢egas issued in 2008 in order to encourage end-user
companies awarding outsourcing contracts to denthad their service suppliers or
contractors help raise employment terms and benefi well as the CPF (Central
Provident Fund) status of low-wage contract workers required by the law. More
especially, companies are encouraged to consi@efollowing: (a) making compliance
with Singapore's employment laws a condition irviser contracts with their suppliers;
(b) encouraging written employment contracts betnsszvice suppliers and their contract
workers; (c) conducting checks on the financiahgiag of service suppliers; (d) awarding
performance-based contracts to service suppliejstetaining experienced workers; and
(f) helping workers qualify for employment benefitsnder the Employment Act.
According to a survey in 2010, more than 50 pert afncompanies that outsourced
cleaning, security and landscaping services adojpiestt or more of the six responsible
outsourcing practices listed in the 2008 Advisofy.few years of implementing the

® Martinez-Chas, 2011.
" Ibid.
" For full text,seeSTFwebsite: http://www.tripartism.sg/page/Responsible-Qurtsing/
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Advisory have fostered a better sense of which tjmes are the most effective. The
tripartite partners are now gathering more feedlmackhe Advisory and intend to issue an
updated version. They are also developing moreurese for companies to tap into, such
as handbooks to guide procurement mandgers.

In Japan, owing to the increase in the number of non-regwarkers, minimum
wage levels fell below social assistance benefiele in some prefectures. Tripartite
agreements have been reached in terms of guidelaneases to the regional minimum
wages. In the Roundtable to Promote a Strategyht@ice Growth Potential, comprising
representatives of the Government and workers’eangloyers’ organizations and set up
during the LDP-Liberal-New Komeito Coalition Adm#tiation, agreement was reached in
June 2008 to target a rise in the level of minimwages over five years, taking into
consideration consistency with public assistan@mdstrds and parity with the lowest
starting pay of high-school graduates in small hesses. Thereafter, at a meeting in June
2010 of the Employment Strategy Dialogue newly ldighed under the Democratic Party
of Japan (DPJ) administration at the time, withtipgration by representatives of the
Government and the social partners, consensus eghed that a guaranteed national
average minimum wage floor of 800 yen should belemgnted as soon as possible, with
a subsequent target of 1,000 yen should the ecersituation permit if?

Social dialogue structures: Reflecting voices
of non-standard workers

In some countries, representative democracy threogfal dialogue has been challenged
in a broader context of politics, involving a changf government or party leadership,
which could change the context and environmentdiogven lead to the collapse of, social
dialogue. Such risks often coincide with reformsnamdcro-economic policy in terms of
efforts at deregulation or privatization under thecelerating globalization process.
Supporters often point out trade unions’ declinimglevance to and lack of
representativeness for the growing non-standardfmae, as well as the accompanying
ineffective functioning of tripartite social dialog, as justifying grounds for such reforms.

However, social dialogue has a critical role toyptacoordinating and facilitating the
interests of all workers in a practical mannerésign and implement policies agreed upon
through mutual consensus. Public policy should efoee continue to support the
sustainability, strength and quality of tripartitecial dialogue, with the involvement of the
social partners, so that the outcomes of tripadiédogue bring about tangible results for
the well-being of all workers. In pursuit of momciusive social dialogue, public policy
may provide an enabling environment for nationiglaitite dialogue to function so as to
effectively reflect the interests of unorganizedkess. In this regard, some countries have
introduced tripartite-plus social dialogue to refléhe voices of non-standard workers in
the overarching policy-making process for bett&ola market governance to the benefit
of all workers.

In South Africa, for example, social dialogue regarding labour miapikdicy, as well
as social and economic policy in general, takeseplat the National Economic
Development and Labour Council (NEDLAC), which caieps the tripartite partners as
well as a community constituency representing auitiety®

In the Netherlands self-employed workers (nine per cent of the tatakkforce)
gained representation in the Social and Economian€@g the governments’ national
permanent social dialogue advisory body, in Mar@i@® They are represented by the
Chair of the Platform for Self-employed Workersg tlargest Dutch organization of self-
employed workers, with more than 20,000 affiliates.September 2010 the Social and

"8 Information obtained from the Ministry of Manpow@d October, 2011).
" Hamaguchi; Ogino, 2011.
8 Theron, 2011.
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Economic Council issued its first recommendatioms self-employment. The main
objective was to reduce the gap in labour markglation between self-employed and
dependent employees. The Social and Economic Joprmposed that an agreement
should be reached on minimum rates for self-emmloyrkers. In principle, self-
employed workers conduct their business at thein @xpense. The proposal aims at
avoiding excessive risks for self-employed workeiigen that their economic position is
substantially different from that of employers.darticular, one of the provisions aims at
relaxing the annual working hours regulation withieh self-employed workers must
comply for tax benefits. At present, self-employeatkers must work at least 1,225 hours
per year in order to be eligible for tax breaks.widger, especially because of the
economic downturn, many self-employed workers aable to reach this benchmark. The
recommendation of the Social and Economic Couscibi the tax authorities to adopt a
more lenient approach, for instance by counting dlee number of hours spent on
canvassing customets.

Other trade union responses to
strengthen social dialogue and
collective bargaining for non-
standard workers

Trade unions in the past followed exclusive poficend are still doing so in some
countries in which non-standard workers are exduff®em unions’ organizing and
bargaining practices. Heery (2009) categorizedetranion responses to non-standard
workers in four stages: (1) exclusion; (2) accegtamut in a subordinate position;
(3) inclusion on the basis of equal treatment withmanent workers; and (4) engagement,
characterized by union attempts to represent tkeifép and differentiated needs of non-
standard worker¥ Recently, movements in trade union policy fromlesion, through
subordination to inclusion and engagement have bigmificant™

Trade unions have gradually come to the view thatincrease in non-standard forms
of work will weaken their capacity unless they arge such workers. Many trade unions
have already been quite active in addressing isggesding non-standard forms of work,
sometimes placing their central focus on theseesstihe trade union movement has been
revitalized, adopting a number of strategies ottiemn social dialogue and collective
bargaining, including holding campaigns at botleinational and national levels, building
solidarity with non-standard workers among standaodkers, establishing trade unions
targeting particular categories of non-standard kexw, and building international
solidarity and alliances among trade unions as ageWith other social movemerifs.

Among a number of initiatives that have been takieis, Chapter highlights some key
initiatives that support and strengthen socialatjaé and collective bargaining for non-
standard workers:

i. Organizing efforts
il. Political lobbying

iii. Coalition and network building with other social vements

8 EIRO, 2010.

8 Heery, 20009.

® Heery et al., 2004 : 129-135.
#1L0, 2011b.

22



Organizing efforts

Freedom of association is an essential preconditiothe effective realization of the right
to collective bargaining. The impact of collectibargaining is large where trade union
coverage is high. Organizing non-standard workieesefore serves as a prerequisite for
strengthening and promoting collective bargaining.

In some countries, organizing non-standard workers become a top priority for
trade unions and confederations.Japan, for example, trade unions have been focusing
intensively on organizing non-regular workers, sifiewer and fewer enterprise unions are
able to retain majority representation unless tbheyanize such workers. Among non-
regular workers, the proportion of part-time woskés the highest in the total workforce
(this includes “part-timers” who work full-time uada fixed-term contract but are called
“part-timers” — so-called full-time equivalent “gsiapart-time workers). The vast majority
of part-time workers in Japan are women. Jointreffat national, sectoral and enterprise
levels toward organizing part-time workers haveulgid about a significant increase in
their membership. The Japanese Trade Union CordederRENGO) in 2001 stated that
organizing part-time workers and other employeeslavbe targeted as a “top priority”. In
2006, RENGO inaugurated its Part-Timer United Frplacing a focus on industrial-based
trade unions with large numbers of part-timers aifer non-regular workers. At the time,
15 industrial unions joined forces and worked tigtoghuntoin a push to raise hourly
wages. RENGO also opened the Non-regular-WorketeCext its headquarters in 2008,
initiating a full-fledged programme aimed at impray the treatment of non-regular
workers. Two sectoral unions, the Japanese Federati Textile, Chemical, Food,
Commercial, Service and General Workers’ Unions HAéhsen), the nation’s largest
private sector industrial union (membership of amdlion people), and the Japan
Federation of Service and Distributive Workers Wisi¢JSD), a union federation made up
of workers in supermarkets and other distributiosibesses (200,000 members), played
major roles in achieving this outcome. These twganizations account for more than
90 per cent of all part-timers unionized by RENQ®@e share of part-time workers among
all trade union members rose in Japan from 1.3cpet (168,000 people) in 1994, to
3.2 per cent (331,000 people) in 2003, and to speerent (700,000) in 2009. As a result,
in 2009 trade union density increased for the firsie since 1975 (+0.4 per cent over
2008). The increase in the number of female uniembers has particularly contributed to
the higher unionization rafg.

Separate trade unions have also been establishedyanize specific categories of
non-standard workers, although such initiativesumeqcareful consideration so that they
do not lead to intensified inter-union rivalry whicould hinder solidarity among workers.
In Argentina, for example, different organizations have regebgen created in almost
every economic sector for the representation ofi-sipendent or independent workers:
the Construction Workers’ Union of the ArgentinepRblic (UOCRA); the Union of
Support Staff at Private Homes (UPACP); the Trad@®bl of Newspapers and Magazines
Sales Staff of the Federal District of Buenos Ai(8&VENDIA); the Argentine Single
Trade Union of Freighters (SIUNFLETRA); the Fedimatof Taxi Drivers of the
Argentine Republic; the Argentine Street Vendorsder Union (SIVARA); the Trade
Union of Home Garment Workers (STTAD); the Argestitbnion of Rural Contract
Workers of Vineyards and Fruits; the Trade UnionGdrden and Park Workers, the
Argentine Federation of Press Workers (FATPRENg Trade Union of Workers for
Hairdressing (SUTPEABA); the Association of Fashémn Image Workers in Advertising
(AMA); the Single Trade Union of Public Entertainmi&Vorkers (SUTEP) and the Single
Trade Union of Watchmakers, Jewellers and Relatedké/s (SURJA). Some of these
organizations have succeeded in conducting coledibrgaining and improved working

8 Hamaguchi; Ogino, 2011.
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conditions, both by incorporating workers into #wcial security schemes and securing
respect for the basic regulations provided by thgeAtine legislatiofi®

Political lobbying

Trade unions also use lobbying to influence pdlltiparties toward labour law reforms
favourable to non-standard workers. Amgentina, for example, SIVARA (Argentine
Street Vendors Trade Union: 17,000 members) has Bdempting to change the self-
perception of direct sales workers, who have tiauiily not been considered employees
despite the fact that their work involves depenglefitie union has repeatedly taken its
case to the Labour Ministry, as well as meeting riflevant employer organization and
trying to reach a collective agreement, and hagpgwed the creation of a National
Committee of Direct Sales Workers. Since 2008 &latyve bill (still before the Senate)
has been under consideration to provide such werkéth a basic legal protection
framework, enabling their representatives to negetiagreements about their working
conditions?’ In India, the Self-Employed Women’s Association (SEWA) hasctioned
as a trade union, cooperative and pressure grdtymugh it was registered as a trade
union. While organizing informal economy workettsparticipated actively in the creation
of international networks like Women in Informal Blmyment: Globalizing and
Organizing (WIEGO), and also in developing netwasksh as StreetNet and the National
Centre for Labour (NCL). SEWA initiated the Natibrdliance of Street Vendors of India
(NASVI). Mainly as a result of the lobbying work GEWA and NASVI aiming at
influencing national social policy making, as wad pressure exerted by organizations of
informal economy workers, the Government estabtistiee National Policy for Street
Vendors® In Indonesia, FSPMI and Lomenik actively engage in supportiagiamentary
candidates that represent workers’ interests. FSBNdbbying for a seat on the highly
influential Export Processing Zone Council in Batawhich currently comprises only
businesspeople and members of Parliament. FSPpteising the EPZ Council for more
regulation to ensure the observation of the ILO ¥@oion within all industrial zones.
Many such activities have been supported by the Iffternational Metalworkers’
Federation) and Swedish affiliated unions IF Megaltl SIF, through the EPZ Organizing
Project that started in 2068.

Coalition and network building
with other social movements

When workers only have contractual work relatiomsace excluded in practice from
existing trade union organizations, other orgamrat sometimes represent their voices
better. Trade unions have been establishing owmadifinew relationships and networks
with a range of non-labour organizations, includamgnmunity organizations and activist
groups® and other social movements as a means of stremgtheheir organizing,
negotiating power and political influence for bettgocial dialogue outcomes. This
approach has an impact in terms of gaining visiblly democratizing, popularizing and
generalizing the issues. These attempts help niyt r@acraft trade unions as “social
agents” to address broader social issues and labatket governance, but reach out to
poorly organized workers. As Kalleberg (2009) peiaut, “models of fusion that tie
labour movements and labour organizing to otherab@meovements — such as immigrant
groups and other community-based organizationse-likely to be more effective than
those based solely on work”For those whose attachment to particular workplase
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weak, community and local initiatives that are astade for non-standard workers are
critical in terms of strengthening the voices oé tleast represented, thereby avoiding
social exclusion as well as providing an accesssbliety net for such workers. In this
regard, coalition building with other social moventee contributes to not only better
collective bargaining but also better functionirigsocial dialogue.

In Japan, the Anti-Poverty Network (APN), together with 20oncerned
organizations, including mainstream labour orgdiors, citizen groups (NPOs) and
individuals, as part of the Anti-Poverty Campaignganized a Dispatch Workers’ New
Year tent village tbshikoshi haken muyain 2009 in Tokyo for over 300 homeless
workers, who had lost both their jobs and their Bsmas a result of the global financial
crisis. While tents, subsistence goods, meals,jalmdand life counselling services were
provided at the shelter, they also demanded revisfothe Worker Dispatch Law. This
collaborative movement between trade unions atigkoitgroups brought about success in
shifting deregulation drives for temporary agen@rktoward tightening regulations. The
amended Worker Dispatch Law which was submittedhto Diet in March 2011, but
remains under deliberation. The amended Law aintedtrangthening protection of
dispatched workers as well as banning in principke use of: (a) worker dispatching in
manufacturing industry; (b) worker dispatching ftay labour; and (c) registration-type
worker dispatching® In the United States the AFL-CIO established in 2006 a partnership
with the National Day Laborer Organizing NetworkQJDNON), which works with day
labour worker centres. Worker centres are commibaged and community-led
organizations that engage in a combination of sepadvocacy and organizing to provide
support to low-wage workers, who are predominaintiyigrants>>

Conclusion

Promoting more inclusive social dialogue and cdiNec bargaining is a key means of
ensuring an equal voice for all workers, regardlefstheir status, and advancing a fairer
and more equitable society. The challenge ahedmbs to bring together non-standard
workers, whose union representation and colledbaegaining coverage tend to be low,
and move towards a more democratic and inclusieeeoin a collective and integrated
manner. This requires raising the overall labourkeiastatus of non-standard workers, by
enabling industrial relations institutions and pi@es to be more responsive to the need to
bridge the existing gap between them and standarkiens.

This paper has attempted to map a wide varietyoofaé dialogue and collective
bargaining practices for non-standard workers, ttagewith other collective initiatives
that can support their effective functioning, mgiblased on the results of the national
studies. Albeit limited in terms of numbers of werk covered and the impact achieved, it
shows that multi-faceted strategies and approabhee been adopted to represent the
interests of these workers. There is no single d@stoach to be suggested from the above.
Some strategies are more relevant to some countnbse others opt for different
approaches, depending on each country’s induséiations institutions and practices as
well as its prevailing non-standard work arrangeammemevertheless, some specific

92 Hamaguchi and Ogino, 2011; The amendment bill:
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implications can also be drawn from a review obaety of social dialogue and collective
bargaining practices demonstrated in the paper.

Some good practices appear to involve changesewajing collective bargaining
settings and are approached in an attempt to aldieses regarding those who are
excluded from existing collective bargaining preesi in each national context, as
well as those who face difficulties in identifyingffective negotiating parties. In
countries where bargaining happens mainly at thergnse level (with a tendency to
exclude non-standard workers), collective barggintside workplaces seems to
function as a complementary or alternative way efatiating on their behalf.
Bargaining beyond workplaces does not necessagignmmegotiation at higher levels
(at the sectoral or national level), but includegional-, local-, or community-level
bargaining. The approach is also useful in negogabn behalf of workers whose
attachment to single workplaces/employers is lidhitecluding those who tend to
change jobs beyond sectors or move from one jamother. When workers are not in
direct employment relationships but in indirecttoangular relationships, forming
effective bargaining units is particularly difficul Those who engage in work
associated with supply chains and multi-tiered @mting also face difficulties in
exercising meaningful bargaining, since their emete are often SMEs, whose
decision-making power in negotiation can be weakthlese cases, multi-employer
bargaining seems to serve as an effective toalnfiproving bargaining positions for
these workers by involving in the negotiations thencipal employer” that has the
real power.

Extension of collective agreements can be usednaspproach to reach out to
unorganized non-standard workers, in countries atieere is legal machinery for
such arrangements. But how it can be effectivelgduso include non-standard
workers requires further in-depth analysis fromhblegal and practical perspectives,
as its effectiveness in terms of improving the aitn of non-standard workers
depends on who is covered by the extended agresmksteffect in terms of
extension to those who are outside the scope oficatipn of labour law (e.g.
commercial contract holders outside employmentticelahips) or those who work
across different sectors is questionable. A callecahgreement can also be facto
extended to non-bargaining parties as a resultuifiah consensus between bipartite
negotiating parties. The paper demonstrates hoanitbe voluntarily achieved.

Issues that are the subject of bargaining to impmerking conditions for, and the
status of, non-standard workers vary significafthtween countries, depending on
the different interests and needs of non-standankews, the legal settings dealing
with different types of non-standard contracts, amwdllective bargaining
developments. Regulatory strategies range fromlagging or shifting non-standard
work to direct employment; promoting equal payvark of equal value; limiting the
period of temporary contracts; conducting tailobealgaining responding to specific
interests and needs of non-standard workers; apdating economically dependent
self-employment. In some countries, collective baring good practices have
primarily been demonstrated in relation to partetiamd fixed-term workers, while in
others — particularly in Europe — more and moréective agreements have begun to
address issues regarding temporary agency workeosaly since Directive
2008/104/EC on temporary agency wétlr economically dependent self-employed
workers. In developing economies, most good prestideal with issues concerning
people engaged in contract labour or informal wonk, their impact on actual terms
or conditions of work do not appear to be as césathose in developed economies.
Generally, significant regulatory progress and ialegresults seem to be achieved
through collective bargaining and social dialogaedirectly employed non-standard

% Directive 2008/104/EC of the European Parliament ahthe Council of 19 November 2008 on temporargnay

work.
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workers (part-time workers and fixed-term workerBegularization or progress
towards equal pay for work of equal value seemeactmmon strategies for these
categories for workers across different countdthough how and to what extent the
social partners implement this principle dependairagn the national, regional,
socio-economic and political situations as welllegal settings. The definition and
indicators that are used to meet this goal, as altheir impact, deserve further
comparative analysis.

Collective bargaining in some countries is also lexpg innovative ways of
responding to differentiated needs of differentegaties of non-standard workers, in
terms of skills upgrading, social welfare, sociabtpction and security, and work-
family balance. While regularization and advanceneérequal pay for equal value of
work fill in the gap existing between standard awath-standard work, these tailored
agreements can facilitate mutually agreed ways arking flexibly and enhance the
labour market positions of non-standard workers.

Although a number of countries introduce a limitdither legislation or collective
agreements on the use of fixed-term employment &ithaim to provide better
protection, its impact requires further carefullgsia, in terms of the extent to which
such measures have benefited fixed-term workersugir facilitating a shift to
permanent status. Where chances of moving to pembgositions are scarce, such
measures involve a risk of pushing them into morecarious and vulnerable
situations.

Generally, collective bargaining is still underdey®d in dealing with economically
dependent self-employment or work associated withroercial contracts, except in
some European countries where unions have beguwrgemize and negotiate for
them. In most countries, regulating such forms adfrkwvoutside employment
relationships seems to be left largely to natiopalicy interventions based on
tripartite social dialogue. As the paper showslective bargaining developments for
these workers go hand in hand with legal develogsnelarifying the scope of the
employment relationship. This suggests that deapanalysis is necessary in order to
review how collective bargaining interacts with dé@nd judicial developments in
respect of Employment Relationship Recommendat@fif6ZNo. 198).

Tripartite social dialogue is equally important pnomoting more inclusive labour
market governance through policy measures providishgquate legal protection for
non-standard workers, especially in countries whtrer collective bargaining
coverage is low. In some countries, tripartite-posial dialogue has been introduced
to better reflect the voices of non-standard wagkerthe policy-making process. The
paper underlines the importance of measures andnactargeting non-regular
workers, which are supported by both policies d&edsocial partners.

Trade unions have been adopting a humber of othategies to strengthen social
dialogue and collective bargaining for non-standaxtkers, including organizing
efforts, which serve as a prerequisite for incregsiollective bargaining coverage for
such workers; political lobbying for policy changas their favour; and building
networks with other social movements which activadidress issues regarding non-
standard workers.

In sum, promoting more inclusive social dialoguel aollective bargaining for non-
standard workers requires multi-faceted actiona kyde range of actors at all levels.
The good practices demonstrated in this paper orfie potential of social dialogue
and collective bargaining as tools responsive ® tieeds and interests of non-
standard workers. Whatever good approaches oegieat are taken, however, their
effectiveness in improving situations surroundimgsie workers is also linked to
external factors, such as relevant labour laws aftiter regulations, judicial
developments, prevalent industrial institutions aractices, as well as economic and
labour market conditions.
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