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Foreword

Gender equality and social dialogue are both furetdah values and cross-cutting issues
for the International Labour Organisation. In 200@ International Labour Conference
concluded its discussion on “Gender equality athtbart of decent work” by reaffirming
that social dialogue and tripartism are essentéity tools to advance gender equality in
the world of work.

This paper is a part of a comparative researcheprojvhose objective is to
demonstrate that gender equality and social digogne mutually beneficial and their
promotion should go hand-in-hand. Despite sevédualiss on each topic separately, there
is a knowledge gap worldwide on how gender equalityork is advanced through social
dialogue. This topic is examined both from qualiaand guantitative aspects:

= participation on an equal footing of men and womersocial dialogue, in
particular in the national tripartite bodies, adlvas within government units,
trade unions and employers’ organisations, and

= gender equality issues on the agenda of sociabglial, including collective
bargaining.

This study provides valuable information on legadl anstitutional frameworks for
promotion of social dialogue and gender equalitgauth Africa. Despite the impressive
legislative basis, gender-based inequalities exist in the society and at the workplace.
Most women, making up nearly half the labour forcemain in poorly paid jobs,
particularly domestic workers. While trade unionsdabusiness associations have
undertaken some actions to promote gender equdtigy,top level of social dialogue
bodies is male-dominated. In the NEDLAC, three otitthe eighteen principals are
women, with all the women coming from the commuripnstituency. Trade unions are
slightly more likely than employers to choose feene¢presentatives. In addition to the
analysis of existing South African research, theéhawu conducted a survey among
bargaining councils. When some collective agreemard related to gender issues, mainly
such as maternity protection, paternity leave agxlal harassment, they are often not
going further than the legal requirements. An ieséing focus is done in the study on the
need to recognise that different categories of wofaee different challenges.

The study was discussed at the tripartite natiovakshop, which took place in
South Africa in 2010. This meeting concluded tha social partners in South Africa
should take active initiatives to promote more beéal participation of men and women in
tripartite social dialogue forums, as well as tolikle gender equality issues in national
discussions concerning the labour market and doleeagreements.

The paper is the result of collaboration between Itdustrial and Employment
Relations Department and the Bureau for Gender IEguaebbie Budlender, Community
Agency for Social Inquiry, South Africa, prepardtk tnational study. Angelika Muller
coordinated the comparative research project ationah studies. Particular thanks for
comments and assistance are expressed to Line Belglila Chigaga, Susan Hayter and
Joseph Motsepe. This paper was developed with sufspm the Government of Sweden.

Jane Hodges Tayo Fashoyin
Director, Director,
Bureau for Gender Industrial and Employment
Equality Relations Department







1. Introduction

This report constitutes the South African repont & comparative research project on
social dialogue and gender equality being coorduhdtty the Industrial and Employment
Relations Departments (DIALOGUE) of the Internagibriabour Office (ILO). The
research project aims to deepen knowledge on hawegesquality issues are promoted
through social dialogue at the national level. Témearch project is being undertaken as a
follow-up of the Conclusions of the Committee onn@er Equality adopted at the 98th
Sessions of the International Labour Conferencelune 2009 (International Labour
Conference, 2009).

The term “social dialogue” is understood to meah tgpbes of negotiations,
consultations or exchange of information betweepresgentatives of governments,
employers and workers on economic and social isSlesnational studies are intended to
provide both an overview of the current context andlysis of recent developments on
how:

= social partners promote gender equality at work;
= tripartite social dialogue bodies mainstream gerdgiality in their activity;
= issues of gender equality at work are dealt witbdltective agreements.

The main body of the report consists of five sewidl he first of these describes the
legal and institutional frameworks; the second setsthe South African context of social
dialogue and gender equality through a brief revigwsocio-economic and political
developments and labour market indicators; thel ti@scribes the key social partners and,
in particular, their initiatives in relation to gder equality and representation of women;
the fourth outlines the role of tripartite socigéldgue bodies; and the fifth gives examples
of how gender equality has been dealt with in ctiMe bargaining. Given the size of
South Africa and the complexity and diversity of labour market, the paper does not
attempt to cover any of these issues in any detail.

2. Legal and institutional frameworks

Ratification of international instruments

South Africa ratified the Convention on the Elimioa of all Forms of Discrimination
against Women (CEDAW) on 15 December 1995, in thar yafter the first democratic
elections. CEDAW is generally regarded as the ma®onal bill of rights for women.
However, in addition to this general instrumengréhare further more specific international
relations that are important from the perspectivgemder equality and social dialogue. The
table below lists the ten most relevant ILO coni@rd and indicates for those ratified by
South Africa the year in which ratification occudrelhe table reveals that South African
has ratified only five of these ten conventionsl #e were ratified after the end of
apartheid although all the conventions except oeewirawn up much earlier than this.




Table 1.
ILO Conventions ratified by South Africa

No. Name Year

87 Freedom of Association and Protection of the Right to Organise 1996
Convention, 1948

98 Right to Organise and Collective Bargaining Convention, 1948 1996

100 Equal Remuneration Convention, 1951 2000

111 Discrimination (Employment and Occupation) Convention, 1958 1997

135  Workers’ Representatives Convention, 1971 -
144 Tripartite Consultation (International Labour Standards) Convention, 1976 2003
151 Labour Relations (Public Service) Convention, 1978 -
154 Collective Bargaining Convention, 1981 -
156 Workers with Family Responsibilities Convention, 1981 -
183 Maternity Protection Convention, 2000 -

The national legal framework

In terms of South African legislation, Benjamin Q) identifies the Constitution of 1994,
Basic Conditions of Employment Act (BCEA); LabouwelRtions Act (LRA); Occupational
Health and Safety Act; Unemployment Insurance At @ompensation for Occupational
Injuries and Diseases Act as having sections tiidtess inequalities in the workplace in
some way.

The Constitution is a key instrument. The Bill dfjRts, which is probably the best-
known part of the Constitution, prohibits discrimiion on the grounds of marital status,
sexual orientation, gender, sex, pregnancy, agabidity, ethnic or social origin, language,
culture and religion, conscience and belief. Thehfiition is not confined to the state’s
actions. The Constitution is based on the notiosutistantive rather than formal equality
i.e. on equality of outcome rather than equalityopportunity. It thus recognises that
equality might require that different groups beatesl differently. In line with this, it
prohibits indirect as well as direct discriminatidihis means, for example, that one cannot
specify any attributes in a job advert that arelliko be held by women more than men
unless these attributes are a definite requirernérthe job. Further, the Constitution
explicitly allows for affirmative action. Also imptant for women is the right to freedom
and security, including the right to decide whaytlwant to do with their bodies.

There are no laws that talk explicitly about geneguality and social dialogue “in
the same breath”. However, the LRA of 1995 is thg kaw providing for social dialogue
in the workplace. It also contains some other @auef importance from a gender
perspective. These include the clause which sthéslismissal of a worker on account of
pregnancy, intended pregnancy, or any reason detatéer pregnancy, is automatically
unfair.

In terms of promotion of social dialogue, the LRfoyides for registration of trade
unions and employer organisations, and federatidnthese two types of organisation,
with the Department of Labour. There are severalebts to registering. In particular,
registered unions are guaranteed organisationhtsrig they can prove that they are
“representative” and collective agreements betwegistered trade unions and registered
employers organisations are binding on members.rélagively simple requirements for
registration resulted in a large number of uniond amployer organisations registering
after the promulgation of the Act.




The LRA does not explicitly afford a right to cadtere bargaining but probably
effectively accords enough related rights to satisé ILO definition and convention. The
Act does not oblige employers to bargain. As To2i@d0d: 42) explains, the Act instead
encourages “process voluntarism”. The LRA also does prescribe at what level
bargaining should occur. However, only registeradoms and registered employer
organisations can establish bargaining councils. @drgaining councils, which replace the
industrial councils of the apartheid era, bring eibgr employers or employer
organisations and unions within a particular sectbe parties do not need to represent the
majority of workers or employers within the sedrestablish a bargaining council. The
LRA allows for extension of agreements to non-memsiié the union/s who sign the
agreement represent a majority of all employeethanworkplace. The LRA does not
prescribe what issues can be covered by collebtwvgaining. However, Todd (2004: 55)
notes that wages have tended to dominate, whiker ditmportant non-distributive matters”
tend to get neglected.

While for most sectors it is up to the employerd anions concerned to establish a
bargaining council, the LRA itself established théblic Service Coordinating Bargaining
Council (PSCBC), and further allowed for the essdishent of separate councils for
sectors within the public service. The PSCBC cowational and provincial government,
but not municipal government as municipal employaes not considered to be public
servants. The LRA does not explicitly provide foseparate bargaining council for local
government, but such a council has been established

The 1995 LRA also provided for workplace forums,ethwere intended to provide
a non-adversarial workplace-based forum where eyepdoand workers could discuss non-
distributive issues. Very few of these were estdald.

There are a number of other laws which do not @salirectly with collective
bargaining as the LRA, but which affect the contextwhich unions and employer
organisations operate and collective bargainingieccl he primary aim of the BCEA is to
set a floor of minimum conditions for all workeBargaining under the LRA then serves
to improve those conditions where workers and epgpk are sufficiently organised to
bargain. While there is some provision for “vaoati of the minima specified in the
BCEA outside of certain “core” rights, these vddat should not result in a situation
where the employees are worse off than they woeldithout variation.

There are several clauses of the BCEA which aréicpéarly important from a
gender perspective. Firstly, the Act provides tatry female employee who works for
more than 24 hours per month for an employer hasigt to four consecutive months of
unpaid maternity leave as well as job securitystee is guaranteed the right to return to
her job in the same workplace. This “core” rightiat be varied by a bargaining council
agreement. The BCEA does not provide for paymemnwaifes while on maternity leave.
However, the Unemployment Insurance Act provided &certain proportion of the wage
will be paid for all those who have contributedhie Fund — and contributions are required
in respect of the majority of private sector empley. An amendment to the
Unemployment Insurance Act introduced graduatedmasys, so that the lowest-paid
workers receive 60 per cent of their wage whilenoaternity leave, while higher-paid
workers receive a smaller proportion. A furtherdiarable aspect is that male and female
contributions are calculated by the same formukhane all paid into the same “pot”, yet
claims for maternity payments do not affect thegtarof time for which the female worker
concerned is eligible for unemployment benefitstéad, she can claim both maternity and
full unemployment benefits.

The BCEA provides further maternity-related pratattoy requiring that a pregnant
employee or one who is breastfeeding may not beinetjor allowed by her employer to
do work hazardous to herself or the baby. The BGe&s not provide explicitly for
paternity leave. However, it provides for three slafamily responsibility leave in every




twelve months. This leave is an entitlement whenworker’s child is born, their child is
ill, or their spouse, life partner or other clostive dies.

The Employment Equity Act of 1998 has as its mam & promote proportionate
representation of all groups at all levels of therkghop. The Act outlaws, as
discrimination, any form of harassment based om,rgender, sex, pregnancy, marital
status, family responsibility, ethnic or social g, colour, sexual orientation, age,
disability, religion, HIV status, conscience, béligolitical opinion, culture, language and
birth.

The National Economic Development and Labour CAuiNEDLAC) Act of 1994
provides for the establishment of a forum whicmgsi together government, employer and
labour representatives and — to a lesser exterdramunity representatives to discuss
economic and development policy which extends beyoparticular sector or workplace.
NEDLAC is thus South Africa's foremost “social diglie” forum for the traditional social
partners.

Specialised bodies

There are no programmes specifically targetingadatialogue and gender equality. South
Africa does, however, have a range of bodies whdagdether constitute the “national
machinery” on promoting gender equality. The Cdunstn provides for the Commission
on Gender Equality (CGE). This is an independenyldbat is appointed by the President
on the basis of parliamentary recommendations baged public call for nominations.
Unfortunately, after a promising start the body haen plagued by internal divisions.
There is a widespread view, including in an offigarliamentary review (Parliament of
the Republic of South Africa, 2007), that the Cossion needs to be reformed or even,
perhaps, combined with the South African Human Rigtommission.

Within the national parliament a standing commitbeelmprovement of the Quality
of Life and Status of Women was established. Tmenaibtee was established as an ad hoc
committee in 1996, but subsequently became a pembacommittee. The committee
performed well for a time, but subsequently becéese vocal. During its peak period, it
focused on poverty, violence against women, and Hiid Aids and it did not engage
much on labour issues.

Within government there was initially an Office thie Status of Women located in
the Office of the Deputy President, and then thesigent. This was meant to be supported
by gender focal points in all line ministries, wishmilar people at provincial level. The
bodies were fairly effective in a few departmettist not in Labour. More recently, after
the Zuma administration came into power in 2008, @ffice was replaced by a Ministry
of Women, Children and People with Disabilities eTihudget of the department with the
same name contains the allocation for the CGE limgides that, provides only for basic
administration. To date this Ministry and departimeave not been active players in the
gender field, never mind on labour issues.

The Women'’s National Coalition represents the @witiety arm of civil society. The
Coalition played a strong role at the time therinteconstitution of the democratic country
was being drawn up in 1993 and 1994, but lost meumern subsequent years as many of
the leaders moved into government and other ralesortunately, currently the body
currently has very little presence, although itugges a seat at NEDLAC.

The Commission for Employment Equity (CEE) is ebsiled in terms of the
Employment Equity Act and is serviced by the Depaerit of Labour. Commissioners,
who have part-time appointments and are not govenhm@ppointees, are appointed by the
Minister of Labour. The Commission’s main mandatéoi promote representativity in the
labour force. Its focus is on employees, and omnpitong increased representation of three




“designated groups”, namely black people (defiredntlude all those not classified as
white under apartheid), women and people with disals. Commissioners are chosen
from across different sectors and interest grougsabe not, in strict terms, meant to be
there as “representatives” of these groups.

The Employment Conditions Commission (ECC) is dithéd in terms of the Basic
Conditions of Employment Act and it, too, is seedcby the Department of Labour. One
of its main functions is to advise the Minister laibour on the minimum wages and
conditions that should be incorporated in sectdesbrminations for “vulnerable workers”.
There are five commissioners — one each nominatdddour and business respectively,
and three chosen by the Minister on the basisef #xpert knowledge. As with the CEE,
the commissioners are not, in theory, meant tcaactrepresentatives” of constituencies.
Further, the main focus of this commission is orulfierable” workers, which is
interpreted to mean, among others, those who arevatb organised. This reduces the
extent to which this body is relevant in a discossif social dialogue. However the ECC
does have as a core principle of its work thatilit @ncourage social dialogue, and would
thus prefer, in as many sectors as possible, t& is®lf out of a job.

Dispute resolution bodies

The Promotion of Equality and Prevention of Unf&iiscrimination Act of 2000 is
intended “to prevent and prohibit unfair discrimtipa and harassment; to promote
equality and eliminate unfair discrimination” amoaidpers. The preamble to the Act notes
that the social and economic inequalities which Aloe aims to address were generated,
among others, by patriarchy, and further refergh® Conventional of All Forms of
Discrimination Against Women when discussing in&ional obligations. The Act does
not cover employment-related issues already covesedhe Employment Equity Act,
which has a specific focus on representation otklaeople, women and people with
disabilities in the workplace, although like thattAhe Promotion of Equality Act's main
focus is on race, gender and disability. In lin¢hvthis, the clause describing grounds of
unfair discrimination on the basis of gender doesgpecifically name employee-related
issues. However, it does prohibit discriminationtloa basis of maternity as well as on the
basis of inequality of access to opportunities ltagufrom the sexual division of labour.
The Promotion of Equality and Prevention of UnfBiiscrimination Act provides that
every magistrates’ and high court can serve asjaaligy court.

The LRA also provides for the establishment, powarsl functions of the
Commission for Conciliation, Mediation and Arbiicat (CCMA). The law states that
parties “may” refer disputes on matters of mutaétrest to the Commission, and many of
the cases dealt with by the CCMA involve unfaimdssal. A Labour Court, with High
Court status, deals with matters that do not fatlar the CCMA. A Specialised Labour
Appeal Court exists for appeals. In approximatd@&two of the four permanent labour
court judges were women, but none of the seven greent judges on the labour appeal
court were womenNone of these courts operate with assessors. Bepese specialised
institutions, there are a number of cases thabksitathat both the Supreme Court of
Appeal and Constitutional Court are able to hegeafs from the Labour Appeal Court.
While these institutions are not forums for sodilogue, they have dealt with important
gender-related issues. For example, Ally (2010: @édes that nine cases of sexual
harassment had come before the CCMA by 2004.

! Information provided by Shaamela Seedat of Intifar Democracy in South Africa.




3. National context of social dialogue
and gender equality

Key socio-economic and political developments

1994 stands out as a key date for South Africaespect of gender equality alongside
many other aspects of development. Although ratiggdrimination is generally considered
the defining feature of apartheid, the common itall994 was for the establishment of a
“non-racist and non-sexist South Africa”. Thus genithequality was widely recognised as
analogous to racial inequality and also requirirgeat attention.

The discussion of legislation above highlights thet that most current legislation
was developed after 1994. This implies not only mentent of legislation, but also new
processes for developing it. In particular, theolablegislation was extensively debated in
NEDLAC and beyond before being tabled in parliaméntterms of scope, the new
legislation was extended to all parts of South dsfriwhereas previously the “homelands”
had not been covered by all standard legislatiod sometimes had their own less
favourable provisions. Of particular importance tte topic of this study were the
restrictions placed on unionisation (see Budlenti@®,1).

There were further aspects of the new legislatiat tvere of particular benefit to
women. Firstly, influx control provisions, epitorat by the notorious “pass” laws, had as
a main purpose to ensure that (white-owned) miiaes)s and other businesses had access
to cheap black labour while avoiding these areaingeao provide for the dependants of
these workers. As a result, far more restrictioeseaplaced on the movement of women
into white areas. These gender-biased restrictiesslted in the adult population of the
homelands being more female-dominated than thelatgu of the “white cities”. Those
living in these areas were not, prior to the negidlation, covered by the full range of the
standard South African labour law. The dispropority female population of the
homeland areas meant that the post-1994 extendidabour legislation and related
instruments to these areas was of particular betefivomen. Secondly, the new laws
covered previously excluded categories of workBesticularly important in this respect
from a gender perspective were the approximatey maillion domestic workers, as well
as agricultural employees. The post-1994 flurrypoficy and legislative development
subsequently slowed down, but amendments to Iéigislaontinued into the early 2000s.

The election of a new South African President i©20s also of interest for the
purposes of this study. The new government, althatdl led by the majority African
National Congress, refers to itself as the “new iattration”. The election of President
Zuma was supported by the Congress of South Afriba@ude Unions (COSATU), the
largest union federation, as well as the SouthcafriCommunist Party, and thus might
have been expected to open the way for more labupportive policies. However, the
new period has seen serious splits within the guparty and alliance, and the eventual
outcome is at this point unclear. Meanwhile, anoimg challenge faced in respect of
improvements in the labour dispensation is the tégkls of unemployment among both
women and men.

Labour market indicators

The Quarterly Labour Force Survey (QLFS) for thiedttguarter of 2009 estimated the
population aged 15 years and above in South Atoche 33.5 million, of whom 53 per
cent were female and 77 per cent were African,racpet coloured, 3 per cent Indian and
11 per cent white when using the racial classificatised during the apartheid years. As
seen in Table 2, 39 per cent of people in this ggmip were employed, with the




percentage being 46 per cent for men and 33 pdrfoerwomen. The overall official
unemployment rate (which excludes discouraged wejkstood at 24 per cent with a
higher rate for women (26 per cent) than men (23 pat).

Table 2.
Employment status of population 15+ by sex, Sep. 2009

Gender Male Female Total
Employed 7186443 5834047 13020490
Unemployed 2113703 2082797 4196501
Discouraged workers 708408 925774 1634182
Other not

economically active 5775834 8893142 14668976
Total 15784389 17735760 33520149
Official

unemployment 22.7% 26.3% 24.4%
Employment rate 45.5% 32.9% 38.8%

Table 3 reveals that three-quarters (75 per cantgr) of all employed people were
recorded as working in the formal sector, but thecentage was only 68 per cent per cent
for women as opposed to 80 per cent per cent for. fiee gender difference is primarily
explained by the large number of women working @snebtic workers in private
households. These workers accounted for 16 pempegrtent of all employed women. The
overwhelming majority (85 per cent per cent) of éaypd people work as employees, and
are thus of direct interest for this study. Thecpatage is 85 per cent per cent for men and
86 per cent per cent for women. A further 7 pert gam cent of employed men and 2 per
cent per cent of employed women are employers (@i per cent per cent for both
combined) and thus also potentially engaged inasdéalogue.

Table 3.
Employed aged 15+ by sector and sex

Sector of work Male Female Total
Formal sector 80.4% 67.8% 74.7%
Informal sector 16.1% 16.3% 16.2%
Private

households 3.5% 15.9% 9.1%
Total 100.0% 100.0% 100.0%

Of the employees, 78 per cent of men and 69 per afewomen work for private
enterprises, with a further 5 per cent and 19 pet cespectively recorded as working for
private households. The other major group consistee 14 per cent of male employees
and 19 per cent of female employees who work fotional, provincial or local
government.

Unfortunately, the QLFS data do not currently inigunformation on earnings. We
are thus forced to use data from the September 2@@6ur Force Survey. A further
unfortunate fact is that the definition of the fa@insector changed between the LFS and
QLFS, with the change primarily affecting employeddevertheless, the estimates
presented here are suggestive. Among formal seatptoyees, the 2007 data suggest that
16 per cent of women employees compared to 12 eer af men employees earned
R1 000 or less per month, while 4 per cent of nmah3&per cent of women earned R16000




or more? These differences are less stark than those fsunhny other countries, but do
suggest the existence of a gender pay gap giverfeirale formal sector employees in
South Africa are, on average, more educated thd® enaployees. The absence of a bigger
gender gap can be partly explained by the large beanof women employed by
government, as well as large humbers working irffigagional and associate professional
jobs. Thus in the third quarter of 2009, 27 pert @friemale non-agricultural formal sector
employees were in the professional or technical asgbciate professional categories, as
opposed to 17 per cent of men. The comparisorsisralsleading to the extent that it does
not include the large numbers of domestic workertsé informal sector.

Impact of financial and employment crisis of 2009

As elsewhere, the global financial crisis had dceable impact on employment in South
Africa. The QLFS recorded a drop in the employnrete from 42 per cent to 39 per cent
between the third quarters of 2008 and 2009. The dras sharper for men than women,
in that the employment rate fell four percentagmtsa50 per cent to 46 per cent) for men
compared to two points (35 per cent to 33 per dentjvomen. This resulted in the female
share of employment increasing from 43 per cen#é3oper cent. In absolute terms,
employment dropped from 13.8 million to 13.0 mitljowith male employment falling
from 7.7 million to 7.2 million and female employntdrom 6.09 million to 5.83 million.
Contrary to expectations, the share of the inforssdtor in employment also dropped,
from 26 per cent to 25 per cent. Here the drop twaspercentage points for men, but less
than one percentage point for women.

4. Key social partners

Profile of the key partners

In 2007 the Department of Labour’'s database recbed¢éotal of 261 registered unions,
with a combined membership of 3.2 million, alongsi@01l registered employer
organisations. In addition, in late October 200®, Department had 21 union federations
on its database. Of these, the more active wer&dlderation of Unions of South Africa
(FEDUSA), National Council of Trade Unions (NACTUJOSATU, the Movement for
Social Justice, Confederation of South Africa Weskenion, International Federation of
Building and Wood Workers, Union of Food, Agriculiy Hotel, Restaurant, Catering,
Tobacco and Allied workers Union, and Internatioffaxtile Garment and Leather
Workers Federation Africa. The first three of theggoy representation on NEDLAC.
FEDUSA brings together unions that traditionallygamised white, skilled workers.
NACTU's history is aligned with the Africanist anolack consciousness tradition, in
contrast to COSATU's close alignment with the ANC.

The Department of Labour had nine registered femers of employer organisations,
of which two are more active, namely the Steel Bndineering Industries Federation of
South Africa and Confederation of Employers of ®eut Africa. The website of the
latte? describes it as an employers’ organisation rathan federation (i.e. grouping of
more than one employers’ organisations), althotggmembers straddle a range of sectors.
The description of services offered suggest th&adtises on providing advice and other
support through a country-wide system of advisatkar than in building organisation
among employers.

2 1t is difficult to give a US dollar equivalent dise South African rand is among the most volatilerencies
internationally. As at 16 June 2010, the exchaage was 7.688 South African rand to one US dollar.
® www.cofesa.org.za




Business Unity South Africa, which represents emgle on NEDLAC, is not
registered as an employer federation under the LBMsiness Unity South Africa was
formed in 2003 through the merger of the Black Beass Council and white-dominated
Business South Africa. On its web8itthe organisation states that it “represents South
African business on macro-economic and high-lessliés that affect it at the national and
international levels.”

Addressing gender equality concerns
and representation of women

NEDLAC's annual report for 2008/09 has pictureghaf eighteen NEDLAC “principals”.
Government is represented by two men, businessvbynten, and labour by three men.
The community constituency is represented by twmeim and one man, while the overall
convenors consist of one woman (who is the commuahvenor) and three men. Overall
then, only three of the eighteen principals are aomvith all the women coming from the
community constituency.

COSATU is the largest of the three labour orgamsatrepresented on NEDLAC.
Two of its six current national office bearers aremen. At its founding conference in
1985, COSATU passed a resolution on the need togiwwomen's rights. Currently this
federation has a draft gender policy which was drayy in 2000 and tabled at the 2009
annual conference. The policy statement is compogéao sections. The first deals with
gender equality in union structures and staffinige Tecond deals with gender equality in
the labour market and discusses parental rightchifdtare, equal pay for equal work and
work of equal value, employment equity agreememéslth and safety, participation of
women in collective bargaining, fighting discrimiizen on the basis of sexual orientation,
and gender equity in the broader society. The deatinncludes an implementation
framework. Under the section on participation ofwem in collective bargaining, the draft
policy notes the need for inclusion of women ingadming teams, clarification of the role
of gender co-ordinators and structures in collectbargaining, and development of a
strategy to involve women in collecting collectivargaining demands.

The Federation of Unions of South Africa (FEDUSAYdahe National Council of
Trade Unions (NACTU) are the other labour orgamniset represented on NEDLAC. Only
one of the six members of FEDUSA'’s leadership shanntheir website is a woman.
FEDUSA has an Equity Forum which “stands for freedalignity and equality in the
workplace” (www.fedusa.org). The Forum has six kéjectives, three of which are more
or less explicitly related to gender. The firstasrecognise the contribution of women in
the workplace, the second to educate employeessamioyers concerning gender and
gender-related issues, and the third to raise awaseof and eradicate sexual harassment
in the workplace.

In terms of trade union membership more generatijortunately the QLFS does not
currently include a question on trade union mentbprdNe thus once again revert to data
from the September 2007 Labour Force Survey. Tiissga slightly higher membership
of trade unions, at 39 per cent, for female forsetor employees than for male, at 38 per
cent. This unexpected pattern as resulting fromdtfierences in the profile of women and
men union members in South Africa and, in particulee large proportion of women
union members who are in the public service. Tiuseptember 2007 the labour force
survey recorded 43 per cent of female formal seatoonised employees as working for
provincial or national government as compared tp&0cent of their male counterparts. In
line with this (but using data from 2003), Casalé”&sel (2009: 17-18) find that female
union members have an average of 11.1 years obkegowhile male union members

* www.busa.org.za




have an average of 8.9 years. Further, 9 per ckrerpale union members are in
professional occupations (such as nursing and itgglchompared to 3 per cent of male
union members.

Business Unity South Africa (BUSA) represents besth on NEDLAC. The
organisation until recently had six office-bearesé whom one — one of the four vice-
presidents — was a woman. Women also headed twtheofour standing committees,
namely those on trade and social policy. During N&t0 this situation changed when
Futhi Mtoba became the first black female presiadrBUSA. Astonishingly, her election
to this position was said to be a backward step tfansformation by the Black
Management Forum on the grounds that she comesifigpnather than small business.

Training services

S.

The Ditsela Workers’ Education Institute was crddig COSATU and FEDUSA to serve
the training needs of the federations and theilias. It is supported, among others, by
the Department of Labour’s Civil Society Fund. Blts places some emphasis on gender
in its activities. Thus the 2010 training programraeeals that one of the twelve two-day
national education short courses offered by Dittatases on gender. The Western Cape
branch of DITSELA, which is the only provincial Im@h, has for some years offered a
two-year modular course to shop stewards who am@nated by their unions. One of the
ten modules of this course focuses on gender detwmions. Within the organisational
development activities of Ditsela, Ditsela is atd®veloping “herstory”, in the form of
short biographies of South African women labourdéxa. Finally, the application
instructions for courses notes that Ditsela’s commant to having a wide spread of unions
represented as well as an “appropriate gender dxlavill influence who is accepted.

Role of tripartite social dialogue bodies

The National Economic Development
and Labour Council

As noted above, the NEDLAC Act established NEDLAELaaforum for social dialogue
between the social partners. NEDLAC played a majter in the development of the LRA
and BCEA, and was also involved in the developnoérdther labour-related legislation.
Perhaps inevitably, once the excitement of devabpphe major new laws was over, its
role has become less prominent. An alternativesupplementary, interpretation of the
relative quietness compared to earlier years it tthea South African government of the
twenty-first century is somewhat less concernedutibonsultation than it was in the first
years after 1994.

Godfrey et al note that while the LRA provides fmrgaining councils to make
submissions to NEDLAC, for example on industrialigg they know of no examples of
where this has occurred. Similarly, Harisch et 2006) point out that although the
Employment Equity Act specifies that employers memhsult “designated groups” (i.e.
black people, women and people with disabilitiésptigh their representatives or union,
employment equity has seldom become part of collechargaining. In some cases
employers create separate bodies for consultinthisrissue, but these are often used for
information sharing rather than involving workensdrawing up the plans. Nevertheless,
the authors found some examples of unions usindatttethat the employer needed their
signature on the employment equity plan to extsaote concessions.
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Promoting gender equality at work

Over the course of years NEDLAC has, through neagoti, drawn up several codes of
good practice that are relevant for our purposeardtis, for example, a BCEA code of
good practice on the protection of employees dugrggnancy and after the birth of a
child which was drawn up in 1998. This codes sta@song others, that two 30-minute
breaks should be allowed per day for breast-feedingxpressing milk during the first six
months of the child’s life. The code of good preeton the handling of sexual harassment
cases (first drawn up in 1998 and amended in 28073 both to promote workplaces that
are free of sexual harassment, and provide proesdarbe followed when it occurs.

In addition to gender-related initiatives such las above at central level, there has
been ongoing engagement at the individual unioalleXlready in the mid-80s several of
the unions which came together to form COSATU sthfbcusing on gender issues (see
Budlender, 1991). The South African Commercial, efag & Allied Workers Union
(SACCAWU) and its predecessors were in the fordfafnthe battle for parental rights
already at that point. They won their first agreatngith a major employee at OK Bazaars
in 1983. The agreement provided for a year's unpaadernity leave with guaranteed
reemployment. Agreements with Metro Cash and Cany Pick ‘n Pay were entered into
over the following years. This same union is gilkrsuing better maternity benefits more
than two decades later (see Budlender, 2009). ffl@nthas gender structures that have
spearheaded the work on parental rights througtpagyns, educational programmes and
policies, and development of a parental rights rhpdeposal which is used as the basis
for negotiations. The proposal includes paid métgmnd paternity leave, paid leave for
ante- and postnatal care, social security provisiamd adoption leave, stillbirth,
miscarriage and abortion leave. Many of these giongs have already been achieved at
various big and small companies. SACCAWU has etectanpany-based (female) gender
co-ordinators who sit on the national negotiatiegms to ensure that gender demands are
included in the list of demands submitted to manaayd.

SACCAWU was, however, not the only union to focumstbis issue in the 1980s.
Other important players were the male-dominatedaMand Allied Workers Union and
female-dominated National Union of Textile WorkeBy. the end of 1989 the Chemical
Workers Industrial Union had negotiated betweenamfour days paternity leave at over
sixty factories. These and other unions also toplother issues beyond parental rights,
such as equal pay for work of equal value, job opmities, health and safety, child care
and sexual harassment. These issues have remdieeddus on gender-related union
demands in later years. Further, many of todayienshave gender forums, although the
members of these forums are not necessarily rapezseon negotiation teams. One
collective bargaining challenge, quoted in Budlen@@009), is that male-dominated
negotiating teams do not always see the gendeesdssis a priority. Further, some
employers feel that issues such as maternity, cdal@ and even sexual harassment are
private issues that should not be addressed thrinegivorkplace.

6. Gender equality in collective bargaining

Forms of collective bargaining

Godfrey et al (2007) describes in some detail tidewange of different contexts and
forms in which collective bargaining occurs in Soétfrica. At one end of the spectrum,
there are the bargaining councils established rimdeof the LRA, which in some cases
span national industries, while in other cases thegompass only a small number of
workers in a particular industry in a particulacdéty. In addition to the registered
councils, there are non-statutory bargaining foruessablished in several industries,
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Coverage

including a major forum in the important mining irgdry. Another important form of
collective bargaining is firm-level bargaining thean span many different plants of the
same company, or may be confined to a single wadel The picture is further
complicated by the fact that in some industries sene companies and unions are
involved in several different levels of bargainsigwultaneously. In particular, they may be
part of a sectoral council but also engage in caippar workplace-level bargaining. The
Labour Research Services (2008) observes that ¢lse dgreements from the worker
perspective are generally found at the decentrhlisgel in respect of larger national
companies.

of the workforce

The number of bargaining councils decreased frorm&8B95 to just over 50 in 2007. Part
of this decrease is explained by mergers of rediand sub-sectoral councils into single,
larger, national councils. Despite the decreasthénnumber of councils, the number of
employees covered has increased over the samel p&adalfrey et al (2007) estimate that
private sector councils covered 1,282,043 employe&$04 as compared to 823,823 in
1995. If public sector workers are included, cogeran 2004 was estimated at 2,358,012.
In terms of sectors covered, the range is widestlgjrbargaining councils are present in
both public and private sectors. Secondly, theyf@urad in primary, secondary and tertiary
sectors. For example, there are several regionaitg councils, regional hairdressing
councils, regional furniture manufacturing councitgge national metal and engineering
council and motor industry councils, smaller nagilocouncils in areas such as road freight,
fishing and wheat cooperatives, as well as sméalleation-specific councils such as that
for the meat trade in Gauteng.

Godfrey et al (2006) estimate that, of the apprexaty 9,5 million employees
covered by the LRA and BCEA, about 25 per centareered by bargaining council
agreements. This estimate includes those covereaube of extension of agreements to
non-parties. Bargaining council coverage incre&ssst under a third of employees if the
calculation is restricted to employees in occupaticategories 4-9, namely clerks, service
and shop workers, skilled agriculture and fisheoykers, craft and related trades workers,
plant and machine operators and assemblers, ameedery (unskilled) workers.

Gender equality issues in collective agreements

Bargaining councils, enterprise-level
agreements and the BCEA

Benjamin’s (2007) excellent study examines the gesdl outcomes of collective
bargaining as found in bargaining council agrees@st well as selected enterprise-level
agreements. Her sample included 31 bargaining doageements, 361 enterprise level
agreements and seven sectoral determinations.|dftbe are not discussed in this paper as
they do not represent examples of collective barggior social dialogue). Four themes
are highlighted in examining the instruments, ngnfe) promotion of equity and equality
in the workplace; (b) job security and the creatibsafe conditions in the workplace; (c)
family rights; and (d) reproductive, sexual andlteaghts.

Benjamin also discusses the gendered outcome® B@EA itself arguing that this
was the result of tripartite negotiations at natidevel. Her findings are primarily based
on detailed examination of the agreements concemédare also informed by a survey of
(predominantly male) trade union representativees attended a negotiator’'s conference
and a workshop with predominantly female repredemts from 17 trade unions, three
guarters of whom were on a negotiation team.
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Benjamin finds that only one of the agreementsat tbr the Tearoom, Restaurant
and Catering Trade, Pretoria — explicitly outlawaidcrimination on grounds of race,
colour, sex or religion in respect of pay and proomo None specifically referred to the
gender wage gap.

Only one agreement — for the government SafetySeuwlirity Bargaining Council —
provided for a transformation fund that includedaswes for training female police
officials in operational posts. The clauses retatio the same fund provide for sexual
harassment training that spans the spectrum frorareav@ss raising to reporting,
investigating and conducting hearings. No otheeagent studied was found to refer to
sexual harassment. However, as noted below in cegpeMetal and Engineering, sexual
harassment may be covered in another agreemenesigecially among the bargaining
councils — there are often multiple agreements rogelifferent issues.

Five percent of the bargaining council agreements 3per cent of enterprise level
agreements provided that the employer would padgaat a portion of the wages while the
worker was on maternity leave. The percentageagfvmas set at between 25 per cent and
33 per cent. At least some of these agreementprabably legacies of the earlier period
when the Unemployment Insurance payout was seb ged cent, and the amount paid by
the Fund was reduced proportionately if the empigad more than 33 per cent. Some
other agreements providing for maternity pay relate government employees, who are
not covered by Unemployment Insurance. Five peroéritargaining council agreements
and 2 per cent of enterprise-level specified that worker would retain full benefits in
terms of bonuses, pension and provident funds wdrilenaternity leave. One agreement
stated that the worker would retain benefits irpees of the funeral fund which operates in
that particular industry. Two agreements — one rprise-level and the other for the
Automobile Manufacturing Industry Forum — stateditthhe employer would provide
assistance with the worker’'s application for UIF temaity benefits. At least two
agreements — one for metal and engineering, andttiex for a major hotel group — while
stating that the worker who has taken maternitydeaill be regarded as having unbroken
service, state that this period will not be inclddéhen calculating accrued annual leave i.e.
the time on maternity leave will not be regardetiras in employment.

Elsley (2007), based on an examination of 31 banggicouncil agreements plus
361 agreements arising from decentralised barggirfinds that collective agreements
provide for four days family responsibility leave average, about three and a half days
paternity leave and five days compassionate lekl@mvever, the agreements adopt
different approaches. Some provide a total numbdags which can be used for different
purposes, while other provide separately for paterand compassionate leave. Elsley
suggests that the latter is preferable, wherea®aifity it seems that the former would
provide more flexibility to the work in meeting tineeds that arise in a given year.

In the sample analysed by Benjamin, paternity ongassionate leave were generally
provided for under family responsibility leave. TRECBC provided for a total of five
days family responsibility leave, but limited thenmber of days that can be taken in
respect of birth of a child or caring for a sickldhor partner to three days within the total
of five. Several other agreements, mostly covenragor sectors, also provided for more
than the three days of the BCEA. The South Afri¢acal Government Bargaining
Council agreement stipulated five days paid famdgponsibility leave without further
restrictions; the National Bargaining Council fdretChemical Industry (Glass Sector)
allowed for three days paid and a further two daysaid paternity and/or childcare leave;
the Petroleum Sector provided for eight days leagé paid and two unpaid — in respect
of compassionate, special, paternity and child deaee; and the National Bargaining
Council for the Chemical Industry (Pharmaceuticattdr) provided for five days paid
paternity leave as well as five days paid compass@leave.
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Very few agreements referred to child care beyddidsue of family responsibility
leave. One interesting finding was that the Metad &ngineering Industries Bargaining
Council agreement noted a planned investigation the possible implementation of a
joint pilot project involving provision of child ca facilities. Unfortunately, there has been
little progress on this idea subsequently.

Benjamin notes that a “significant number” of agneats extended maternity leave
beyond the four months provided in the BCEA, bat this was generally accompanied by
a qualifying period of a certain length of employrhbefore the worker was entitled to this
extended leave. The examples provided, all of whiete for enterprise-level agreements,
all extended leave to six months. The Metal and ifgreging Bargaining Council
agreement stipulated that the qualifying periodyompplied to leave beyond the four
months specified in the BCEA. Requiring a qualifyiperiod in respect of the initial four
months is illegal as maternity leave is a “corgjhtiand can thus not be “varied” through
agreements. The Footwear section of the Nationabddaing Council of the Leather
Industry of South Africa stated that a worker woaidy be entitled to re-engagement after
maternity leave if she had worked for a year befgoeng on maternity leave (Labour
Research Service, 2008).

Three percent of bargaining council and 2 per cénénterprise level agreements
mentioned ante- and postnatal care. The McCain $~agceement encouraged workers to
use the free company clinics but did not force thierdo so. The agreement specified the
points at which visits were recommended. It stditether that time spent on visits would
be unpaid but will not be counted against sick éedm contrast, Enterprise Foods stated
that six days paid leave would be provided for aatal visits, while the National
Bargaining Council of the Leather Industry of SoAfhica - General Goods and Handbags
— provided for three half-days of paid leave duting last three months of pregnancy, and
the Footwear Section of the same industry providedive occasions of 4.2 hours paid
leave for the duration of the pregnancy.

In terms of general health, two agreements — otledriyre industry and the other in
automobile manufacturing — made provision for papears, and the Automobile
Manufacturing agreement also provided for prostests. The National Bargaining
Council for the Clothing Manufacturing Industry -e@atern Cape Region — Knitting
provided that approved seats with suitable backrekbuld be provided for all female
employees.

The clauses described above illustrate the wayhittwbasic conditions prescribed
in the law can be expanded on through negotiatianvever, the examples are few and far
between. The finding of very small percentages vg#énder equality-related clauses
reported by Benjamin is supported by a later stoylyhe Labour Research Services of 30
of the 48 bargaining council agreements plus ahéurtsubstantial nhumber of other
agreements. The later study did not have gendé¢neaprimary focus, but did examine
gender issues alongside other general issues. éduet motes that examination of these
and “hundreds” of other agreements “leaves one thighoverwhelming impression that
the Basic Conditions of Employment Act (BCEA) isogting more as a benchmark than a
floor” (Labour Research Service, 2008:3).

2010 survey update on bargaining councils

In a small attempt to update Benjamin’s reseatwh section of the Department of Labour
responsible for registration of unions, employesoagations and bargaining councils
agreed to disseminate a short questionnaire toegistered bargaining councils. The
request was sent to a total of 47 bargaining cdgiacid two statutory councils. Seventeen
responses were received, including one from eacthefstatutory councils. One of the
latter explained that he would not complete thenfas the council did not provide for
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collective bargaining. Analysis is thus based orc@épleted questionnaires. In response
to the more content-oriented questions, the Woatl Raper council noted that all the
issues were “under negotiation”. For these questitine analysis is thus based on 15
guestionnaires.

Between them, the 16 councils covered more than 0820 employees. The
percentage of employees who were female ranged femm (for the Squid and Related
Fisheries Statutory Council) and 1 per cent or fesBuilding Kimberley and the South
African Road Passenger Transport Council, to 80 gamt or higher for the two
hairdressing councils that responded. The hairshggs®uncils were the only two in which
more than half of employees were said to be fenalm councils could not provide an
estimate of the female percentage of the workfooxered.

Councils were asked for the gender breakdown of l@ep and employee
representatives on the top decision-making bodghtEof the councils had no female
employer representatives and eight had no femajdoyee representatives. In all except
the two hairdressing councils, the number of malgrasentatives outnumbered female
representatives for both parties — usually by aewithrgin. In total, for those that gave
information, there were 181 male and 18 female eyqyl representatives, and 150 male
compared to 17 female employee representativesk&iormvere thus slightly more likely
than employers to choose female representatives.

Councils were asked whether their agreements cowerange of specified gender-
related issues. Maternity was the issue most cortyncovered. For this issue three
councils said it was not covered, while anotherdggcribed clauses that seemed to mimic
the BCEA. Two furniture councils provided for sionths (unpaid) maternity leave rather
than the four weeks provided for in the BCEA. Thoéehe councils included provisions
for employment of temporary replacements at theesaate of pay. Four councils provided
for some paid leave. In Metal and Engineering, jpaly is available for 26 weeks through
the council’s Sick Pay Fund. In Road Passengerspam and Textiles a third of the wage
is paid for about four months, with a further twomths unpaid available in Textiles. For
Hairdressing Pretoria full pay is available to wenkwith five or more years of service

Paternity leave was the second most common aregetopositive responses.
However, generally the responses replicated théyfamsponsibility leave provisions of
the BCEA. Building Southern and Eastern Cape ndtitatl workers could apply for ex
gratia payments from the benefit fund if they exigektheir family responsibility leave,
while Furniture Western Cape provides two days ithjpaaddition to the three days paid
family responsibility leave. Hairdressing Pretoraovides for seven days family
responsibility leave per year for those with fiventore years of service.

When asked whether there were provisions in resp¥ctpregnant and/or
breastfeeding women, for example in relation tabtieeding and antenatal and postnatal
visits, Furniture Western Cape was the only couaiive a positive response. The council
indicated that workers could use family respongjbleave for this purpose. When asked
whether there were provisions in respect of chédecfive councils said that workers could
use family responsibility leave. Most others regpmmh negatively, which is somewhat
surprising given that the BCEA specifically mensoohild care in describing family
responsibility leave.

Metal and Engineering was the only council to hpkavisions in respect of sexual
harassment. Cases are dealt with under the dispstéution agreement of this council at
the Centre for Dispute Resolution. Hairdressing @usmetology KwaZulu-Natal had
reportedly considered making provisions in resmgcsexual harassment but abandoned
this idea because of the challenges of enforcement.

None of the councils said that they had provisiomsespect of any other gender-
related issue.
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The analysis confirms some of Benjamin’s findinggch as the focus on maternity
and paternity leave, with little attention to otteeas; the tendency for paternity leave to
be treated as part of family responsibility leasad the limited number of agreements
which provide for payment during maternity leaveydoed that provided by the
Unemployment Insurance Fund. What is interestinthé the more progressive clauses
are not necessarily restricted to the more femataidated industries. Metal and
Engineering, in particular, stands out as beingenwpgressive than other councils. This
could, in part, reflect the advocacy done by thédwal Union of Metalworkers of South
Africa and its predecessors from the 1980s onwa&@d€ourse, one could also argue that
progressive clauses are less costly in industhas iave a lower percentage of women
workers.

One final point is that collective bargaining agneats in South Africa generally do
not cover skills training, as this is covered bgeparate Act, the Skills Development Act,
with associated structures and processes. The L&mmearch Act (2008) notes that this is
a problem insofar skills are tightly linked to paryd occupational progression.

Training on negotiation skills

The Labour Research Service provides support gt trade unions which have, as a
central aim, supporting collective bargaining négots. In addition to regular
publications and analysis of its extensive datalidsagreements, the organisation also
provides workshops for negotiators. In these evéntsten introduces an element of
research which is then reported on in its publizatiThe annual Bargaining Indicators of
2008 (Labour Research Service, 2008) reports gmorses provided by 47 negotiators
when they were asked what key non-wage demandstodre raised in that year’'s round
of bargaining. Family responsibility leave and noadliaid emerged as the most common
demands, followed by demands related to the lemjtimaternity leave or level of
maternity pay. Paternity leave demands were intfiopface. For family responsibility
leave, common demands related to extension of daylsundling of this leave into
different components, and extending the leave &dhdef in-laws.

The National Labour and Economic Development laigiis a research organisation
that provides support services to trade unions, @$ATU in particular. In 2007 they
held the first of planned annual national colleetbargaining workshops. The second such
workshop, held in May 2008, included a session endgr which was addressed by the
gender coordinator of SACCAWU (National Labour &wbnomic Development Institute,
2008). The coordinator’s talk pointed to the fdwttcollective bargaining can help secure
“basic preconditions such as equal access to wwdiotion, training and establish the
parameters for equality such as equal pay for egqagt and value. And the sharing of the
load, such as the balancing of work and family.lifthe went on to point out that efforts
needed to extend beyond the workplace, to the llordecommunity, as well as the union.
The subsequent responses from participants weredjelut focused more on gender
issues within the union and personal relationstiipa on collective bargaining issues.

7. Gender equality at work — challenges
in practice

Gender equality challenges in the workplace
In this section we summarise gender equality prablexisting in enterprises by drawing

on participatory research conducted by Nina Bemnjaafi the Labour Research Service
(Benjamin, 2008). Benjamin’s research was inteneidlentify strategies for addressing
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the conditions women workers face. Information wwathered, among others, through a
survey of 116 women workers predominantly fromahemical, clothing, textile and retall
sectors, eight focus group discussions held witmam workers in the retail and chemical
sectors, and 19 strategising workshops held witim&ro workers, women trade union
officials and women worker leaders from the corwtam, health, chemical, municipal,
retail and agriculture sectors. The latter workshiopolved a total of 285 women.

The majority of women who participated felt thatspige laws prohibiting
discrimination, they experienced inequality in ®dpof pay, job grading, job descriptions,
promotions, treatment of women by male managemaendt iavolvement in decision-
making structures. In the survey, 72 per cent omew workers reported that they
experienced inequality in terms of promotion, 66 gent in respect of pay, 68 per cent in
terms of job grade, 60 per cent on job descriptiéh,per cent in terms of unequal
treatment by male management, and 53 per centrinst®f unequal involvement in
decision-making structures. Nearly 7 in ten (69 qanmt) said that women were seen as a
cheap form of labour with little bargaining powetile 73 per cent said that they were not
taken seriously by male colleagues (Southern Hdreisp 2008). Women participants
described ways in which discrimination happenedef@ample by labelling women doing
a particular job as packers while men doing a sinjdb were labelled machine operators.
This is similar to experiences reported by Budler{@i891) close on twenty years ago.

Many of the women said that their caregiving rolese one of the main factors that
made their situation different to that of men wagkeChild care was named in particular,
although less often by the older women. Some ppatits stated that pregnancy
emphasised their status as “second class citizand’caused management to view them as
“irresponsible, unreliable” and a “nuisance”.

At least 40 per cent of all the participating wormmeported that they had experienced
some form of sexual harassment. This experience m@® common in larger male-
dominated companies although these same comparies more likely to have formal
sexual harassment companies (Southern Hemispha®8).2Within their unions, women
also felt undermined and unheard. In the words fafcas group participant: “Your ideas
are dismissed and if you are building gender sfrest your programmes are suppressed,
your budgets are not approved.”

Benjamin notes a tendency to generalise about wanmpeoblems at work, without
recognising that different categories of women fddterent challenges. She records the
surprise of other participants when older womese@iproblems such as menopause or leg
problems and younger women complained that they wered and frustrated by routine
work. She suggests that the “one-size-fits-alfirapch results in a focus on issues such as
maternity leave, and neglect of other importantceons. She observes that the emphasis
on maternity leave is particularly odd given thany union members are beyond child-
bearing age. In the focus group discussions, maese vpersonally more interested in
issues such as access to bursaries for themsealubdgio dependents. Older women also
feared being overlooked where there were promatidraining opportunities.

Benjamin’s research does not provide quantitatiidemce of the gender pay gap.
Recent information on this is not available asdbestion on income was dropped when
the QLFS replaced the earlier labour force surve$tatistics South Africa in 2007. The
guestion is reportedly being re-introduced, buadat the intervening period will remain
unavailable. Crude analysis of data from the Selp&en2007 labour force survey i.e.
without controlling for factors such as level ofuedtion and government or non-
government, finds 12 per cent of male formal seeimployees reporting earnings of
R1,000 or less per month, as compared to 16 parofdamale formal sector employees.
At the other end of the spectrum, 3 per cent ofrtie® earn more than R8,000 per month
compared to 4 per cent of the women. If this ansly&re extended to include domestic
workers, the inequalities would be more marked. aeas& Posel's (2009) more
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sophisticated analysis confirms a marked wage gabfinds that, after controlling for
relevant factors, the gap is slightly larger amamionised than among non-unionised
workers.

Organising around gender equality

Benjamin (2008) highlights two examples of what Idobe considered good practice in
organising around gender and in a gender-sensitaye The case of Sikhula Sonke, a
woman-led union that organises agricultural workerthe Western Cape, was described
in an earlier South African report on collectiverdemning (Budlender, 2009). This small
union, which at that time had 3,644 members, apdesznted the majority of workers on
116 farms, had 57 recognition agreements with eyapsy all of which entitled shop
stewards to paid time off for union activities, aaitdof which covered health and safety in
the workplace. Within a twelve-month period theamihad entered into 20 collective
bargaining agreements. All provided for collectivargaining, three-quarters stipulated
that toilets must be provided in the vineyardsf Ipabvided for an annual bonus, half
provided for paid maternity leave, and three predidor day-care facilities for children.
The workers covered by these agreements wouldhalse been covered by the sectoral
determination for agriculture. However, the locapartment of Labour reportedly lacked
capacity to enforce its provisions.

Benjamin’s other example of good practice relatetheé mall committees created by
SACCAWU in shopping malls where their members ampleyed. These committees
provide opportunities for workers to collaborategoas the companies operating in the
mall, as well as to work with young women workarsvulnerable forms of employment,
such as doing casual work in restaurants. The cteenis also able to engage with mall
management instead of, or alongside, the manageshémgir specific companies. Further,
while women often find it difficult to attend uniomeetings after hours, mall meetings
held during lunch time are more convenient. Benjadicuments one of the achievements
of a mall committee as having conducted a surveghilficare requirements of casual
workers, after which the mall management offeregravide meals for the children as
well as entertainment such as art. In terms oectile bargaining, Benjamin suggests that
mall committees allow workers from different comnto compare their conditions and
negotiate for removal of disparities.

Mechanisms of protection

During the apartheid years women were prohibitechfivorking as underground miners.
This prohibition no longer exists. The BCEA doel ptovide some protection in respect
of pregnant and breastfeeding women, as describ@ceabut this is done in general terms
rather than prohibiting specific jobs. In earlienés women were prohibited from working

night shifts. This protected women from this worlit bmade them less attractive to
employers. The prohibition no longer exists, b BCEA provides that night work may

only be done (whether by men or women) if transmvailable between the worker’'s

place of residence and workplace at the beginnimgesd of the shift. This is particularly

important for women given high levels of genderduhsgiolence in South Africa as well as
often long distances between work and home becaluseatial patterns inherited from

apartheid.

Explicit gender discrimination in respect of paysmautlawed in 1981, when the
Wage Act (precursor of BCEA) and Industrial Coratibn Act (precursor of LRA) were
amended to prohibit specification of different wader men and women doing the same
job in agreements and determinations. Before this,tminima for women tended to be
about 80 per cent of the equivalent male wage fatd988 the definition of an unfair
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labour practice in the then Labour Relations Actswamended to include “unfair

discrimination on the grounds of ... sex” (Budlemde@91) However, a survey conducted
by the National Union of Metalworkers of South Afiin the mid-1980s found that

factories employing proportionately more women Iader minimum wages than those
with more men. As elsewhere in the world, gendgregmtion in terms of industries and
occupations continue to bring disparities. Indeafter controlling for factors such as

education and whether the worker is employed inpthiglic or private sector, Casale &

Posel (2009) find that — unlike elsewhere in theldve the gender wage gap is slightly
larger in South Africa for unionised than for nomanised workers. They attribute this
finding, at least in part, to gendered occupatisegregation among union members in
that, for example, while more unionised women thraam are in professional occupations
that one would expect to have higher earnings ot tn South Africa, these occupations
do not seem to result for women in the level olime$ expected. They attribute these
lower-than-expected returns to the fact that thenale professional workers are

predominantly teachers and nurses, both of whiehpaofessions that have historically
been relatively underpaid.

Tackling gender equality through the courts

The court system is not essentially a locus ofectiNVe bargaining or social dialogue.

Nevertheless, it is an important part of an integtasystem that provides an avenue for
workers and employers when collective bargaining ¢gtuck” or when the parties are not

well organised enough to engage in collective bangg. It can also establish principles

that then inform collective bargaining.

The fact that the courts and related institutiorsvigle an avenue for unorganised
workers is evidenced by the large number of domesbdrker cases, and particularly those
relating to unfair dismissal, that are brought befthe CCMA. The Women'’s Legal
Centre, an organisation which takes on public edecases, has also used the courts to
take up issues of sexual harassment in the workplacthe Kheswa case, the Centre
assisted a senior female police officer who wagestdd to both harassment and racial
insults by her supervisor. This case was initidiken up in the Equality Court, but
subsequently referred to the Labour Court givert thaelated to employment-related
issues. In the case of Radebe, the Centre took up the afagenetropolitan police officer
who was raped by her supervisor and subsequerdynigsed by colleagues to the extent
that continued employment became impossible. Th&&£Gund in the complainant’s
favour and awarded compensation of 12 months’walaithe Kylie case the Centre took a
case of unfair dismissal of a sex worker to the @CMhich rejected the claim on the
basis that the work was illegal. The Centre subseityitook the case to the Labour Court,
where the previous judgment was upheld (Women'saaLEgntre, 2008a; 2008b). A recent
Labour Appeal Court judgement overturned theseretgs. In a judgment thought to be
the first of its kind internationally, the judgmesh¢clared that “the fact that prostitution is
rendered illegally does not ... destroy all the cibmsbnal protection which may be
enjoyed by someone as an appellant, were they amdieta sex worker.” Thus the
constitutional protection extends to all thosenreaployment relationship, whether or not
the work is illegal (Mail & Guardian, June 4-10 2Z0page 18).

® Information provided by Jody-Lee Fredericks of Wanis Legal Centre.
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8.

Conclusions

Benjamin (2007) notes that union-based researdicipants reported handling grievances
relating to a range of legally prohibited practicBhe observes that this finding highlights
the difference between having rights in principle tbeory (i.e. gender-responsive
legislation), and enjoying rights in practice (ilegislation that is fully implemented and
enforced). Post-1994 South Africa has put in pkacelatively solid legislative framework,
with the Constitution and its emphasis on non-dhsicration as the base. Yet gender-based
inequalities continue. Indeed, in research commigsi by the Labour Research Service,
only half of the women workers interviewed felt th@omen had more rights in the
workplace today than they had ten years ago. Ryrtider women were less likely to
believe this than younger ones (Southern HemispR6@s).

Some of the ongoing inequalities relate to unemfdrtegislation, and to lack of
awareness on the part of both employers and worker&l perhaps sometimes
government) as to the true nature of the rightsekest. Many of the inequalities relate to
gender patterns in society. In particular, the flett women bear the main burden of
unpaid caregiving has direct consequences forgightl conditions within paid work. This
issue is perhaps even more important in South éftimn elsewhere given that a six-
country study of developing countries revealed 8mith African men spend, on average,
only seven minutes of their day on unpaid care essgns, less than men in any of the
other countries studied (see Budlender, 2008: T&. stark patterns in South Africa can
be at least partly explained by lower rates of rage, and lower rates of fathers living
with their children than in most other countriehe$e patterns can, in turn, be partly
attributed to our apartheid history, which saw éamgymber of black men forced by influx
control and related restrictions to live apart frisrair partners and families for most of the
year. However, the pass laws were abolished in ,1g86the patterns live on. Maternity
benefits are of some assistance to women whenrehilare born, but do not help with the
work burden that ensues for many years after.

The post-1994 period has seen marked changes profiee of people at the upper
end of South African society. In both political aedonomic spheres, it is no longer
something work remarking on when black people anthen occupy the top spaces. At
lower levels, however, the race and gender pattermsin strong. Within the workplace
there are probably more opportunities for womemldgobs that would previously have
been reserved for men. However, overall women aneeantrated in particular occupations
and sectors, and these tend to have lower pay mhele-dominated occupations and
sectors. Further, even at the top end the privet&os lags behind the public sector and
public enterprises in terms of representation ofnen.

The Employment Equity Act was meant to help addtesse problems. It has no
doubt assisted in accelerating change. But thasgorsible for the Act have tended to
focus on the upper end of the spectrum, placinghasip on the humbers of women (and
black people) in managerial and professional pmsitirather than on ensuring equity for
the women and men lower down in the occupatiomatsire.

South Africa has spaces for social dialogue. Trserigtion above suggests that the
top bodies in this social dialogue remain male-a@tgd. Within some of the bodies this
has been acknowledged for many years, but witrealtprogress. And while men can take
up gender issues, women are more likely to do $tenGt seems that it is bodies allied
with the trade unions — such as Ditsela and LalBesearch Service — as much as the
social partners themselves that are playing a kéy in supporting workers to take up
gender issues within their unions and workplaces.

The paper has focused for the most part on woriketse formal sector. While in
theory informal employees are also covered by lakagislation, in practice this is seldom
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the case. Similarly, while there is nothing thagy@nts unions from organising informal
employees, and COSATU and some unions have made soi@mpts to do so, the
overwhelming bulk of membership is in the formattse. Even if they were to extend
their scope, it would not encompass self-employedkers who generally have worse
conditions and earnings than those who are empsoyiearther, as pointed out by the
SACCAWU gender coordinator (National Labour and riaroic Development Institute,
2008), legislation, agreements and union orgaisatiten do not cover non-permanent
workers. The NEDLAC Act attempts to address thisstane extent by providing for
representation of a “community constituency”, théde representatives are not part of all
the deliberations in which the key social partregovernment, employers’ organisations
and unions — participate. There is a danger inmdipg the notion of social dialogue so far
that it loses its meaning. And there is a needsfmces in which actors with specific
related interests can meet and discuss and negdtatvever, the exclusion of those on
the interface between employee and self-employatlstmight be worth discussion
insofar casualisation, externalisation and othescggsses are converting what would
formally have been employees into other categories.

A further danger of a focus on the formal sectothis large number of domestic
workers in South Africa. By some definitions, thasho are now covered in terms of
various forms of social security and have writtentcacts will no longer be considered as
informal workers. Nevertheless, domestic work remmaia sector in which it is
exceptionally difficult to organise. This makedifficult to find representatives who can
participate in social dialogue. The issue is egigcimportant in South Africa given the
large number of women working as domestic workers.
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