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1. Introduction

The evolution of tripartism and voluntary industrigelations in Kenya just before
independence followed decades of adversity betweenolonial authorities and the restive
labour movement, whose protests and struggle éadism and labour rights were brutally
suppressed by the authoritfesTrade unions’ response was equally uncompromisisg
they embarked on strikes and other forms of pretastoss the country. These protests
were met with the stiff hands of the authoritiestedmined to quash worker militancy at all
costs; strikes were banned while labour leaderseweprisoned, but these actions
generally failed to intimidate the labour leadersamest the growing discontent with the
colonial authorities. The vexed industrial atmaselwas disturbing enough that it created
anxieties in colonial circles about the politicaler of the labour movement and how it
might affect pending political independerice.

The transition from the chaotic relations of theiqe was a dramatic reversal of
acrimonious labour relations in favour of what mddy arguably one of the best
institutionalized labour market governance systamsAfrica. In other words, the
employment relationship in Kenya evolved in the wmary tradition, by which the
government provides the legal framework within whithe parties freely undertake to
relate among themselves in a manner that promatesuf peace and nation-building. It
was this resolve to address the labour challengedanstructive manner that inspired the
government, employers and labour to agree on & mmmitment towards industrial
harmony and peaceful relations for national develent®

This consensus led the parties to adopt an Indb$telations Charter, in October
1962. The charter established organizational sifhtt workers, and committed the parties
to tripartite consultation, collective bargainingdapeaceful settlement of trade disputes.
The historic agreement was without precedent iricAfrand could be seen as an evidence
of the commitment of the parties to use industédhtions as a strategic tool for national
development. Following the charter, the governmesiaiblished in 1964 an Industrial
Court to facilitate the peaceful settlement of ¢&radisputes. The charter itself was a
voluntary agreement; it nevertheless representgéraine commitment of the tripartite
parties towards cooperation and peaceful relatiortie workplace. The record on trade
disputes for the following years attests to thisnoutment. The number of strikes
progressively declined, from 285 in 1962, to 258 tbllowing year, and down to 200 in
1965. By 1968, the number of strikes had declioe@3” Overall, public policy and the
institutional arrangements for industrial and ergplent relations reflect this thrust of
voluntarism and tripartite cooperation.

This paper provides an account of the developmetiteoemployment relationship
in Kenya, noting the role of public policy and #evironment that nurtures social dialogue
and collective bargaining in the country. The pafa&es the view that, progressively,
discernible employment relations through tripartit®peration and collective bargaining
have played a significant role in Kenya's labourrket. The paper starts with a profile of
the economy and employment situation, followed Ipyeview of public policy on the legal
and institutional framework for employment relasipthe structure of the social partners
and their interaction in tripartite and bipartit@ldgue on social and economic themes that

1 L.P.A. Aluchio, Trade unions in Kenya: Developmentd the system of industrial relations. NairobimdoKenyatta
Foundation, 1998, pp. 60-70.

2 G. Hagglund, “The development of industrial relaigin Kenya” In Geoffrey Wood and Chris Brewster,.gettsdustrial
Relations in Africa. London, Palgrave Macillan, 20pf 28-38.

% See Aluchio, Ibid.

* Ibid.




impact on relations in the workplace. This isdeled by an analysis of public policy on
collective bargaining processes and their outcorimesadvancing the employment
conditions of workers. The last sections expldre tontribution of the institutional
arrangement for the settlement of trade disputab the challenges that the tripartite
partners need to address to strengthen the ifmtisutof employment relations in the
country.

2. The economy and labour market
characteristics

With the exception of the last two years of thespré decade, the Kenyan economy
experienced comfortable growth. The decade foltbyears of unstable economic growth,
for the most part due to policy inconsistencieadiequate infrastructure and political
uncertainties. The upturn that heralds nearly a decade of coatia growth is attributable
to higher investment rates, exports of apparelscature (mainly tea and horticulture),
and tourisnf. During the period, investment accounted for rye@@ per cent of GDP.
Tourism was a major source of growth, with the namtif tourists rising from 1.6 million
to 2 million during 2003-2007, and contributing gily 12 per cent of GDP. It also
accounted for 9 per cent of wage employment.

As in most African economies, agriculture occupaestrategic role in the Kenyan
economy, both for the supply of domestic food prtun and consumption, and as a
source of foreign exchange earnings. In Kenya,tth@ value of marketed production
steadily rose from Ksh. 123,270 million in 2004 Ksh. 178,644 million in 2008 but
marginally increased to Ksh. 857 million in 2008dorticulture and permanent crops (tea,
coffee and sisal) were the two major sources ofrmigrowth of the sector. For example,
horticulture grew steadily during the decade, frigh. 32,591 million in 2004 to Ksh.
67,254 million in 2007, although it fell to Ksh. 866 million in 2008

However, as the government noted, the politicamair of 2008 and the current
global economic crisis had as early as late 208&est to impact negatively on the growth
momentum of the previous years, even though theirfypact of these crises on the
economy remains to be determiried.

Table 1 below provides some indication of the penénce of the key economic and
social sectors during the present decade, in thécpiar context of economic growth,
living standard, employment creation and povertuotion. The sustained growth during
the decade is reflected in the GDP per capita asaef 47 per cent during 2004-2008.
Inflation more than doubled, from 11.6 per cen2D04, to 26.2 per cent in 2008, this
increase being attributable to high prices of epmeand depreciation of the Kenyan
Shilling.*® As government records show, high inflation ledeiduced real average earnings
of 16.2 per cent in 2008.

5 The Kenyan Economy. Performance and Prospectdstdirof Labour and Human Resource Development, Gowent of
Kenya, Nairobi, April 2000.

5Edward Zepeda, et. al., The Impact of the Doha Rmumienya. Carnegie Endowment for InternationakBe®ashington,
D.C., 2009

" Economic Survey 2009, Table 8.2, p.148. Kenyadaii Bureau of Statistics, Government of Kenya, dl@irThe exchange
rate of the Kenyan shilling to US dollar was Ksth.to US1 in October 2009.

8 |bid. See also Edward Zepeda, et. al., The impatite Doha round on Kenya. Carnegie Endowmentrf@rhational Peace.
Washington, DC, 2009.

® Economic Survey 2009, pp. 18-21

10 |bid., p.18

" bid. p.3.




Table 1.
National macroeconomic economic and social indicators

Indicator Unit Year % Change
2004 2006 2008

GDP Per Capita KSh 37,284 44,894 54,895 47.2

(Current)

Inflation Rate 11.6 14.5 26.2 125.9

Total ('000) 7,998.5 8,993.4 9,946.2 24.4

Employment

Wage ('000) 1,764.7 1,857.6 1,943.5 10.1

Employment

Informal ('000) 6,167.5 7,068.6 7,935.1 28.7

Employment

Population Million 34.2 36.1 38.3 12.0

Consumer Price 163.7 206.7 286.4 74.9

Index

Total Exports KSh Million 214,793 250,994 344,947 60.6

Total Imports KSh Million 364,557 521,483 770,651 1114

Balance of Trade ~ KSh Million -149,764 -270,489 -425,705 184.3

Source: Economic Survey 2009. Kenya National Bureau of Statistics, Ministry of Planning and National Development,
2009. Tables 4.1, 4.18,4.23, 7.1.

As the table reveals, there was a rapid expandiexgmorts, mainly tea, horticulture
and coffee, which represent three-fourth of totgbaets. The export of manufactured
process foods and non-process food goods accotortetout 17 per cent of total exports.
In other words, during the period 2004-2008, expanse by nearly 61 per céht.On the
other hand, imports of goods and services more doabled, rising by over 111 per cent
during the period. Most imports were manufactured-food goods and oil, accounting for
about 75 per cent of all imports, while serviced &oods respectively accounted for 20 per
cent and 5 per cent respectivély.

The structure and distribution of employment

Table 1 also shows that total employment, excludingl (peasant) agriculture was about
10 million, or 67 per cent of the labour force & thillion in 2008. As shown, modern
wage employment accounted for less than 2 millisnabout 20 per cent of total
employment in 2008. A disaggregation of the empiegt data shows that private sector
employment was 1.3 million; the public sector asted for 638,000, while self
employment was a mere 68,000 in the same Yeadn contrast, the vast majority of
employment, i.e. 78 per cent, was in the inforn@n®my, generally known in Kenya as
Jua Kali. In other words, the evidence shows that the wavelming majority of the
gainfully employed Kenyans were in informal emplaymhin 2008.

For the private sector, where wage incomes représermain source of livelihood,
additional analysis of recent employment scenari@snonstrates the challenge of
expanding wage employment As the records showgvesgployment in manufacturing
declined by 4 per cent during 2007-08, as a resutie closure of garment factories in the
Export Processing Zones, EPZs, where employmeritamiad by 8 per cent. In the case
of transport and communication, while employmerdwgh dropped by 29.6 per cent in
2007, new employment increased by a paltry 2.7 geat in 2008, but mainly in the

12 7apeda, pp. 17-18

13 |bid. p.19.

14 Economic Survey, pp. 67-69.
15 Economic Survey 2009, p.68.




informal mobile phone business. Employment in@daslightly in building and
construction from 5.7 per cent to 6 per cent duéiff7-08, which resulted from increased
government spending on road construction and @risattor real estate construction.

The agricultural sector generally has high emplaytngenerating capacity; in fact it
remains the third largest source of formal emplaythafter the public service and
community and social services. Thus, accordingfficial figures, a total of about 289,700
workers were engaged in agricultural employmen®d8, representing 8.2 per cent of
total formal sector employmeht. Industry data indicates that about 66 per centhef
workforce was in horticulture, with mixed farmingcunting for the remaining third.
Furthermore, the data indicates that, in 2001, wl&81 per cent of the workers in
horticulture were in permanent employment, whildos types of atypical employment —
temporary, casual and seasonal workers - constitateadditional 32 per cefit. When
account is taken of workers in other forms of emgplent, that is, atypical work types, as
well as traditional farmers and out-growers whopdypo the plantations, the size of
employment in agriculture sector can be quite aeraible.

Impact of the global financial and economic crisis

There is as yet no coordinated national data thaivs the overall impact of the current
global financial and economic crisis on employmeiowever, as government reports
indicate, the decline in jobs in the private sectmtably in the EPZs, was attributable to
the global crisis, but also to the post-electianlesice of 2008, both of which contributed to
the reduced growth in several industrigsAs will be shown later, however, enterprise
level negotiations, generally based on the trigadetermined minimum wages, were used
to cushion the impact of the crisis on workers hodiness. For example, in the banking
sector, the two sides agreed to extend the wageagmt for permanent workers to those
workers in atypical employment. Also in agricuduthe agreement for the period 2007-09
included a provision that restricted the use ofuab$abour beyond three months, while
providing greater social protection for workerghis category.

Despite the lack of concrete data on job lossesctlyr related to the global crisis,
there is some evidence of the adverse impact dflttzl financial and economic crisis on
several sectors in the country. The two outstapdiases involving relatively large
contractions in formal employment can be brieflynsoarized. The first was the assumed
effect of the global financial crisis on jobs aridelihood, which involved the highly
publicised case of the failed Pan African PapetdMEA) Limited (see box).

The second case relates to indications of employmentraction in some sectors,
particularly the highly visible effect on the haetlture sub-sector. As indicated above, the
value of agricultural exports over the past 5 yease, from Ksh. 32.6 billion to Ksh. 67.3
billion, an increase of 106.4 per cent during 2Q087, before it plummeted to Ksh. 58
billion in 2008, followed by a much higher decreas@009%° The global economic crisis
has had an adverse effect on the flower busingds pivenomenal decline in demand in the
wake of the crisis. For example, contrary to tidustry forecast of an estimated growth of
15 per cent in 2009, the sub-sector actually egpegd an alarming decline of 40 per cent.
The plea of the farms for a government stimulukage had not been honoured, while the
drought of the past several years had contribuietie contraction of the industfy. As a

18 |bid., p.68

17 |bid. Table 4.2, p. 68.

18|bid. pp. 78-9.

Ybid., p.68

20 Economic Survey 2009, Table 8.17, p.157,and The &Assan, September 21-27, 2009, p.4
21 Unpublished information from the industry




result, farms had to cut back considerably on prtido. In the process, 3 farms had
closed in 2009, while several had declared reduidanin an attempt to stay afloat.

Box 1.
The Pan African Paper Mills (EA) Limited

The Pan African Paper Mills (EA) Limited was established in 1969 as a joint-venture between
the government of Kenya and an Indian company, with the ownership structure of 49-51 per
cent. The company supplied about 50 per cent of the total paper products consumption in the
country, and had generous access to the supply of raw materials. At the time it collapsed, the
paper mill employed about 2000 permanent workers and over 30,000 dependent casuals and
suppliers to the factory.

Early in 2009, the company began to experience difficulty in paying for recurrent production
costs, such as electricity, oil and spare parts. It sought permission to increase the prices of its
products, but the government declined the request. It was also unable to secure further bank
loans or guarantees. In this quandary, the company approached the workers’ union and
subsequently negotiated an agreement by which the workers were paid only 30 per cent of
wages, while they stayed at home for 3 months, with effect from February 2009. The union
willingly agreed to these proposals in the belief that the concession would help bring the
company out of its financial crisis. The agreement was executed, and the workers waited to
return to work thereafter. However, before the expiration of the stay at home period, the foreign
partners had abandoned the factory and quietly left the country.

What was unknown to the workers and other stakeholders was that the company was already in
the hands of Receivers, whose advertisements in national and regional newspapers were the
source of information to them and the general public that the company had failed, and worse
that the foreign managers had secretly left the country. In the advertisements, the company
offered for sale its stock of spare parts and other assets to the general public.2 Thus the over
32,000 workers and dependent suppliers suddenly became jobless. While the failure of the
company to secure bank credit and its ultimate collapse might be associated with the global
financial crisis, it was most probably also a case of bad management.2

Given the above scenarios and the strategic rolthefhorticulture sector in the
economy, Kenya was among the first group of Africaantries to feel the impact of the
crisis. Although there was no direct support fithexr of the agricultural or horticultural
sectors, the swift response of the governmentppat the rural economy had the potential
effect of reducing the impact of the crisis on emyphent and livelihood in the rural
communities. Thus, in January 2009, the governneneiled an Economic Stimulus
Programme, titled ‘Overcoming today’s challenges dabetter Kenya tomorrové*. The
package was designed especially to stimulate tbeozcy at the local level in the medium
term and towards the path of sustained growth.

The stimulus package targeted investments of akislt 22 billion (approximately
$294 million) in rural infrastructures, and deliyesf healthcare and education, support for
food security, as well as providing access to I@F the expansion of economic
opportunities to accelerate long-term economic ¢inown particular, the stimulus package

22g5ee for example, the advertisement in the Satuxddipn, 26 September 2009, page 25

2 This account is based on interviews with uniomiéga and Ministry of Labour officials, as well asbfished reactions in the
national dailies.

24 gee the Economic Stimulus Programme. OvercomingytsdChallenges for a Better Kenya Tomorrow. Nairobi
Government of Kenya, 2009




aimed to “inspire local level economic developmengtich as creating employment
opportunities”. In this context, the package wagplieit in its objective to create

employment in the rural economy. The package hadtiential of reducing the negative
effects of the crisis in the rural communities, tpatarly by creating employment and
stimulating aggregate demand.

3. The legal and institutional framework

The legal foundation

Right from independence, the legal and institutidreemework for employment relations
recognized freedom of association and the rightditective bargaining. In fact these
rights are entrenched in Kenya's constitution amdmf part of the foundation of
employment relations in the country. However, diag economic and political
conditions had from time to time created conditithest tended to undermine these rights.
For example, public policies of the 1990s led ® denial of labour rights in the industrial
zones, while the right to collective bargaining a#ns unrealised in much of the public
sector.

However, after decades of indecisive actualizatodnlabour rights for several
categories of workers, the government and the lspai@ners undertook a comprehensive
reformulation of the labour code that led to thaament of 5 major laws in 2067. In
many respects, the new legal framework can be itbescras a favourable response to
emerging labour market realities, particularly gmanging composition of the labour force
and the structure of employment, as previously sholm particular, these realities dictated
the critical need for greater social safety netstfie growing proportion of workers with
inadequate or lack of social protection. Findinguitable balance between a socially
responsive legal framework and the inevitable B#ity in the highly competitive global
environment is a major challenge for the tripantiggtners. Also, the thrust of some of the
provisions of the legal framework remains a sowtanxiety among the labour market
actors?® Be that as it may, | provide in this section loé tpaper a brief preview of the
labour code, in which | show some of the salienpriovements in the framework for
employment relations in the country.

The Labour Relations Act represents the main legal foundation for collectiv
bargaining and labour relations. The new law combitwo earlier laws, namely the Trade
Disputes Act and the Trade Unions Act. In manypeess, theLabour Relations Act
contains substantial improvements, particularlycieating more efficient and responsive
operational procedures to promote employment oalatand labour peace in the country.
Specifically, it promotes the collective bargainipgcess, by encouraging the parties to
engage in good faith bargaining. For examples mandatory for the parties to disclose
information that may be required by the other pagsrticularly if such information
clarifies a particular party’s bargaining positiolt.also reaffirms, even if controversial, the
role of the Industrial Court in the registrationdaapproval of collective bargaining
agreements.

The provisions on dispute management are intenoemssure prompt and speedy
resolution of disputes. Thus, a dispute lodgedh Wit Ministry of Labour must be settled
within 30 days. If the investigation or concili@ti role of the ministry fails, the parties

% The reformulated legal code includes the EmploynfRelations Act; Employment Act; Labour InstitutioAst, Work

Injury Benefits Act and the Occupational Safety &fedlth Act.

% At the time of writing, some of the laws are beicmntested in court, by employers and other NGOg)eains to a
multitude of grievances, including the constitutibty of some provisions, labour rights, the rofahe judiciary, flexibility or

otherwise, and the very foundation of tripartisnthia country




must take their dispute to the Industrial Courtjolhalso must make a decision within a
reasonable time period. In other words, the laawirs at delays in a dispute situation,
while protecting the rights of the parties. Thwbgere a party gives notice to embark on a
strike or lock-out, the party receiving the nott@n within 7 days go to the Industrial Court
and seek a certificate of urgency to prohibit $suing party from embarking on the strike
or lock-out. This is however possible provided,tfee strike or lockout is prohibited under
the Act or (b) the party that issued the noticefadsd to participate in conciliation in good
faith with a view to resolving the dispute. Theluistrial Court may issue the certification,
in which case the matter is before the court asitlilee or lock-out is prohibited.

However, where the court refuses to grant the fite, it becomes a protected
strike or lockout. A protected strike is one whemenongst other things, seven days’
written notice has been given to the other partied to the Minister by the authorised
representative of the trade union, employer or eygk’ associatiofi. In sum, the_abour
Relations Act streamlines pre-judicial trade dispute resolutinachinery and stipulates
specific time-frames for dispute disposal, and ples for Alternative Dispute Resolution
machinery. It also sets out clear procedures aitkfines for protected industrial action.

The Employment Act is a substantial improvement over the old Emplayrdect (and
also the Regulation of Wages and Conditions of Bympkent Act) which it replaced. The
law seeks to discourage the possible recourseyfuicat forms of employment. For
example, it provides that casual workers cannoinbidis type of employment for more
than 30 days (in contrast to the 3 months in tlel@lv) of continuous employment. In
such cases, the Act converts “casual employment™téom contract” provided the
requirements therein are nf&t.Notwithstanding this forthright provision of thew, the
guestion remains whether employers will apply itwhether the enforcement authority
will courageously enforce it.

The Act also extends the maternity leave period3tononths, and contains an
innovation which recognizes two weeks’ paternitgvie for fathers. Furthermore, the law
broadens the scope of its anti-discrimination miawi to include prohibition of workplace
discrimination on grounds of HIV/AIDS status. Ahet innovation is the harmonization of
the provisions on child labour. Thus in regardh® definition of a “child” as contained in
the Children’s Act, the law raises the age of ddcfrom 16 to 18 years. The Act also
provides for an insurance benefit scheme for engdeywho suffer redundancy, while also
safeguarding workers’ dues in the event of an eygple insolvency. However, in the case
of the unemployment insurance scheme, the Act diwesMinister discretion in making
rules that apply to certain employers under anbéisteed national insurance scheme or a
private scheme underwritten by a private insur@reyed by the Minister.

It is important to note that employers have crzal several aspects of this particular
law, arguing that the law does not provide adeqflexdbility in present-day labour market
realities. However, it remains to be seen whetther provisions will in practice
incapacitate employers’ ability to achieve any ddde flexibility in manpower
deployment.

The Labour Ingtitutions Act is an innovation in the legal framework, as itates a
number of vitally important bodies for the effeetifunctioning of the labour market. One
such institution, the National Labour Board, sed&sstrengthen tripartism with an
extensive mandate on employment related issue$) asca review on general labour
relations, on strikes and lockouts; the numberavhglaints lodged by employees against
employers under the law relating to labour relati@md vice-versa; and progress in the

%" Section 76.
28 This requires that continuous employment totalBfgdays and performed on work which cannot be cetagin less than
3 months




settlement of such complaints or disputes. Funtbeg, the Board is empowered to advise
the Minister on any matters relating to labour tietes and trade unionism, the labour
inspection system and the administration of lalbaws in the country.

Several of the provisions in the law are designedsttengthen tripartism. For
example, one key provision reaffirms the Wages Cisiisystem which, as will be shown
later, is the foundation for the critically impantaminimum wage. Thus, the law
specifically envisages a general wages councilandgricultural wages council. At the
same time, the law endorses sectoral wages cowmtyisvhere this is deemed necessary
by the Minister. It will be shown later that mastthese sectoral councils have become
dormant, ostensibly because, in the view of theidfiin, and also the parties, the collective
bargaining machinery is reasonably efficient inligawith wage determination in the
industrial sectors. Also to be demonstrated isetvidence that the periodic review of the
minimum wage through tripartite negotiations hastebuted to ensuring safety nets for
workers, irrespective of whether they are in forroalinformal employment. The law
provides for a reinvigorated Industrial Court, wgadges are elevated to the status of a
high court judge, in effect enhancing the respecttlie court. The court has expanded
powers, including the power to order the partieshiare information or the arrest and
conviction of a disobedient party.

The Work Injury Benefits Act replaced the workmen compensation provisions én th
previous Workmen's Compensation Act of 1949 as aledn The new law disallows
common law claims whereas claims could be made rubdéh the old Workmen’s
Compensation Act and common law. The Act exterdsirance cover and ensures
adequate compensation for injury and work-relatisg@ases regardless of the employer’s
insolvency. The new law provides for payment gitfiip benefits depending on the severity
and/or length of disabilit}? Related to this is th@©ccupational Safety and Health Act,
which repealed the Factories and Other Places okWot. The new law seeks to secure
safety and health for workers in all workplacesgthler work is performed temporarily or
permanently. Also by including the self-employedhis innovative law, the government
seeks to ensure that protection is extended begfundactory or formal workplaces, to a
larger segment of the population. The law prokikinployment of children under the age
of 18 years, where their safety is at iSkFurthermore, it seeks to promote a safety culture
in workplaces, through education and training icupational safety and health. The law
encourages entrepreneurs to set achievable safggtd for their enterprises, to establish
joint health and safety committees in the workplaaed to carry out annual safety and
health audits.

It is important to note that employers have fortigfariticised several provisions of
the new labour regime, which they pinpoint as leasrito flexibility in the labour market,
and with potential adverse effects on the sustdityalof enterprises and employment.
Despite the criticisms, however, employers welcdhe reform as necessary for a safe
work environment which promotes good labour ref&icand enterprise productivity.
Indeed, the reform has undoubtedly introduced sgéverogressive even if contestable
provisions, as well as questions about the fairmesstherwise of certain provisions, or
their effects on the advancement of labour peaoekevs’ welfare, enterprise productivity
and labour-management cooperation.

Yet, the laws have come into effect in circumstanibat might have detracted from
the extensive consultation and tripartite involveim@ every stage of the reform process.

29 Employers differed on this, as they argued thatiininalizes the employment relations system

30 see, Mark K. Bor, “The New Labour Laws: An Overviewaper delivered at a seminar on Responding tGliaélenges of
Fair and Ethical Trade. Nairobi, on the 23rd Novem®007. Mr Bok was Permanent Secretary in the Minf Labour and
Human Resources.

31 Section 97.




Specifically, the employers have queried some gions, on the argument that the final
stage in the process was devoid of consultatiooaulme certain provisions were not the
outcome of tripartite decision. The controversigghlight the inherent differences on the
extent of flexibility that was required from publolicy. Notwithstanding the misgivings

of the employers, the new labour code is a majoovation of the legal framework of

employment relations in the country. As is demaist in this paper, the legislative
changes have given considerable boost to the @wdebargaining process, by generally
strengthening organizational rights, creating oergjthening institutions, procedures and
rules of engagement, good faith bargaining and sscde information. The potential

contribution of the legal framework in the realipat of labour rights and decent work in

Kenya is great, but only time will tell.

4. The parties in collective bargaining
and social dialogue

There has been an enduring unity and stability iwidach of the principal actors in the
employment relationship in Kenya. As | argue elserg, this stability is largely
attributable to a social contract that was estabtissoon after independeni@e. This
stability is the outcome of a dogged labour potitat, at that early stage, encouraged fewer
but strong trade unions, most of which have thecifpto relate with employers on equal
terms. On the employers’ side, there has also lbeemternal resolve, for most of the
period, to support one body as the sole employai&e on labour and socioeconomic
issues. As will be shown, the peak organizatidnsnaployers and of workers have broad
appeal in their respective constituencies and hawsined the national voice for their
members.

The Federation of Kenya Employers

The Federation of Kenya Employers, FKE, is made afipl3 sectoral employers’
associations and some 2,000 individual/direct @nisz- members, totalling about 5,000 in
membership in 2009. These figures represent asavef the decline which started during
the mid-1990s up to 2005, when several enterpvigibsirew their membership, in part as a
result of unfavourable economic conditions and iartpdue to a brief spell of
representational competition among business irteeneshe country® Evidently, the FKE
has survived the rough times, and appears to hestered itself as the main voice of
employers on issues of the labour market, and géiwein the economic and social
development spheres. Today the FKE boasts of & g@obighly informed seasoned
professionals, providing quality technical adviced aservices to members, as well as
effective participation in various institutions sécial dialogue in the country. Over the
years, not only has the FKE become the sole vditrisiness on labour and social affair
issues, it is the main body that negotiates callecagreements for all the sectoral
associations and some 200 individual employers égotiations with the workers’
organization.

The role of the FKE in collective bargaining negtibns is however not by design;
rather, it arose mainly due to the technical experthat the federation officials had
acquired over the years on the legal and institatiéramework for employment relations.
Related are the favourable image of the federatiwhthe confidence of the members by
which they voluntarily designate the Federationeasl negotiator in collective bargaining,
at both enterprise and sectoral levels. Interglstirthis arrangement has for the most part

32 For details, see Tayo Fashoyin, “Industrial relasiin Kenya” In Geoff Wood and C. Brewster, edsdubtrial Relations in
Africa. London, Palgrave Macmillan, 2007, pp.39-58.
33 |bid. pp. 45-46. By 2005, FKE membership of 2,995 21 per cent.




enjoyed the confidence of labour, which also ackedges the FKE as fair and impartial in
upholding the legal and institutional framework fasllective bargaining. In this regard,
the FKE is not afraid of letting any of its memb&reow when their conduct or practice
might be at variance with the legal framework othwivhat is considered to be good
industrial relations practicg.

Apart from an active engagement in the collectieeghining process, the FKE is
equally active in tripartite consultation and ergragnt with government and labour, both
on issues that are directly related to the laboarket and those that deal with broader
economic and social policy. In several of suclesathe representation or participation of
the Federation is at the top level. One such héghl involvement is on the board of the
re-invigorated National Social Security Fund, whehe executive director of the
Federation is the employers’ representative. Ny do gestures such as this provide an
eminent opportunity to contribute to shaping pulp@aicy, they enhance the prospect for
public policy that responds to employers’ broadéeriests.

The Central Organization of Trade Unions, COTU

In contrast to most labour movements in Africa, tilagle unions in Kenya are united in one
strong labour centre, the Central Organization o&dd€ Unions, COTU. What is
particularly peculiar about this structure in tleaictry is that, despite the fact that 3 of the 6
unions which are not affiliated to COTU are amomg largest in the country, none of them
has shown interest in forming a competing labountre¢ By custom or for largely
unknown reasons, these unions choose to operatdegendent uniors.

In 2009 COTU claimed a membership of about 1 milltbrough its 34 affiliated
unions, a claim that is most probably exagger#tedinfortunately, the records of the
Registrar of Trade Unions are not helpful. Theords are neither regularly updated nor
has there been an effort on the part of this gawent authority to cross check the accuracy
of the submissions made to it by the unions. Tigaihions in the public sector are not its
affiliates. Even in the private sector where aws most of its membership, there has been,
in recent years, considerable membership declireoine affiliated unions. For example,
the postal and communications union, which a fearyeago had a membership of 27,000,
was left with about 3,000 members in 2009, ostépstue to retrenchments and
corresponding increase in atypical employment.

But while there has been some increase in union baeship in some sectors,
notably in universities and agriculture, these eases are not large enough to compensate
for employment loss or the growth of atypical enyphent, such as the fast growing mobile
phone service, where unionization is improbabldsoAthe planned unionization of the
huge Jua Kali operators in the informal economy is yet to beizedl In view of the
foregoing, it is difficult to know the precise meerbhip size of COTU. However, a
realistic estimate of the membership strength @& kabour centre is probably about
500,000, which represents a huge increase of 6&.7Zent in the 5 year period ending
2010. When the membership in the non-affiliatetbns is added to COTU'’s, there is a
union density of about 30 percent, i.e. the praporof unionized wage and salary earners
in the country.

34 The impartiality and professionalism of the FKE weasnfirmed by sectoral employers’ associations avdividual
employers, and attested to by the officials offtieistry of Labour whom | spoke with in the coursieresearch for this paper.
35 |t was mentioned to this author that an administeaorder of the President, made soon after indepece, excluded civil
servants and teachers from membership of COTU. dtimaossible to obtain this directive, so as toarathnd its implication
for collective bargaining purposes

38 An earlier research (see footnote 32, above)Q@itU’s membership at 300,000 in 2005. This wasrigef economic
decline resulting in collapse of enterprises. Wlhilere has been an upturn in recent years, mehipafkthe COTU could
not have as a result increased threefold
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As comparative research suggests, union denshigiger in Kenya than in several
African countries. As Hayter and Stoevska showpmmensity in Kenya is significantly
higher than those observed in Egypt: 26.1 per ¢erthiopia: 12.9 per cent; Malawi: 20.6
per cent; and in Tanzania: 18.7 per ¢&ntHowever, in the case of Ghana and South
Africa, union density was considerably higher thaKenya, at 70 per cent and 40 per cent
respectively’® In any event, despite the difficulty of recrugimew members, Kenyan
unions have begun to recruit new members, partipulan the growing atypical
employment workforce. For example, unions in sughactrical and bakery are recruiting
casual workers into their membership.

In the collective bargaining arena, COTU does m&tctly take part in the sectoral or
enterprise level negotiations, this function beipgrformed by individual affiliates,
although on rare occasions, COTU officials may jihie negotiating team of an affiliated
union. This arrangement contrasts with the FKEgcwlactively negotiates on behalf of its
members, at either the sectoral or enterprise.levebny event, COTU provides guidance
and advice, and statistics to affiliates, which reegk its assistance during negotiations. In
this role and through a core of experts - an ecastoamd experts in gender, child labour
and HIV/AIDS, COTU has acquired core expertise &chnical knowledge which are
regularly made available to its affiliated members.

The main challenges that the labour centre faadade reversing a declining union
membership or appeal, which has arisen from meligaluses, such as employers’ push for
flexibility that exacerbates the growth of formsaifpical employment. These have been
accompanied by the hostility of some employers tdwainions® In its strategic plan,
COTU seeks to address these and several orgamiabiszues, perhaps in the anticipation
that the decent work country programme would hefate productive and sustainable
employment opportunities as has been outlinedargtivernment’s long term development
strategy. In the plan, COTU promises to intensifi@mbership recruitment, especially of
workers in atypical employment, improve servicewdgly to members, undertake capacity
building, and enhance its advocacy role and lolabyio influence public policy on
economic and social developméht.

Indeed, both the FKE and COTU are investing comalde resources in building the
capacity of their members, equipping them with klemlge of specific employment
relations themes, and more generally on economit sotial issues that affect their
respective mandate. Both organizations run pedagwogining programmes that are
designed to equip their members with tools and kedge they need to deal with societal
issues, such as globalisation and its impact ogrprises and the labour market.

Social dialogue on broad
socioeconomic issues

The distinguishing feature of the collective banjiag process as a separate analytical and
operational element of social dialogue is its rolethe determination of wages and
conditions of employment, between labour and mamagée. This is the case of Kenya,
where the collective bargaining agreement, CBAraggnts the outcome of such bipartite

37 Susan Hayter and Valentina Stoevska, “Trade uniemsity and collective bargaining coverage. Intéomai Statistical
Inquiry 2008-9". Technical Brief. Industrial and Elopment Relations Department (DIALOGUE), ILO, 2010

38 |bid.

3% Foreword to “A World fit for Workers” Strategic R1a2007-2012. Nairobi, Central Organization of Tradtgions, May

2007.

“%\bid, chapter 4, pp. 17-20.
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negotiations, whether at the sector or enterpasell On the other hand, tripartite social
dialogue occurs between government, labour and @regd on labour market and related
issues in a particular sector or the entire econoi@ych dialogue may involve tripartite
negotiations, as is the case with the determinagibrihe minimum wage in Kenya.
Generally, however, tripartite social dialogue setekbuild consensus among the parties on
specific or general issues that affect the funatigiof the economy or the labour market.

The consensus reached through tripartite dialogwy mwimply be a general
understanding, or a social pact that outlines valiahe sides agreed to do. It may include
an indication of the role of the respective padnand a time frame for implementation.
Social pacts are widely used in Europe, but ared umso in a growing number of
developing countrie¥. Generally, collective bargaining and tripartiteisl dialogue build
on the notion of mutual trust and cooperation ampagdies that are committed to finding
joint solutions to a particular issue that promgpecific or societal wellbeing. This section
of the paper provides a brief outline of threeitnbns in which tripartite social dialogue
contributes to the functioning of national socicemmic development and labour market
governance.

Collective bargaining and tripartite social dialegare highly related and mutually
reinforcing. Successful use of collective bargainfor the determination of wages and
conditions of employment represents a sufficienelleof trust and cooperation and can
prepare the tripartite partners to find broadeutsmhs for the functioning of the labour
market. On the other hand, tripartite dialogue peovide a critical support to collective
bargaining, by such means as creating the badisuadation for substantive negotiation
over terms and conditions of employment at therprisee or sectoral level. As will be
shown, this is a major element of the employmelattimship in Kenya. These levels of
interactions are essential for vertical coordinatmf the negotiations and consultative
processes.

The National Labour Board

The National Labour Board, NLB, is the successoth® Labour Advisory Board, and
operates as a tripartite advisory body to the Ménisf labour on general issues pertaining
to various elements of the labour market, includingployment, productivity and wages,
training, employment relations, labour legislateamd matters relating to trade unions. It
deals also with issues relating to the institutiand processes pertaining to the settlement
of labour disputes. At another level, the NLB &g the minister on Kenya’s participation
in international organizations, notably the ILO awther regional and continental
institutions dedicated to labour, such as the AfridJnion’s Labour and Social Affairs
Commission.

The membership of the NLB is tripartite, comprisBigepresentatives each from the
employers and workers, while the government isasgmted by 6 members. The board
also includes 2 independent members and a champextio are experienced in labour
relations matters. In many respects, this memierstructure takes its cue from
institutions such as the ILO. Generally the bofimdctions include the monitoring of
developments in the broad area of labour, by witidgtientifies and discusses issues that
can in one way or another affect the smooth funatip of the employment relationship
and suggest measures which the government coul wther to change, develop or
promote specific issues. Measures in this braadgory include providing the minister

“1 Tayo Fashoyin, “Tripartite cooperation, social dile and national development” International Lab@eview, Vol. 143,
No. 4, 2004, pp. 341-371. See also Peter Auer, &mnmént revival in Europe. Labour market succesAustria, Denmark,
Ireland and the Netherlands. Geneva, ILO, 2001

42 See National Level Social Dialogue Institutionsdustrial and Employment Relations Department (DIALJE), Geneva
ILO, 2009 Unpublished.
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with advice on how to promote and sustain peaaelations in the workplace, or how the
government might address a potentially damagingeldgment in particular sectors or
workplaces. It also involves a tripartite discosspf international issues on which the
government might wish to take a position, suchel®edrations at the annual International
Labour Conference.

Although the functions of the Board are largely foimed to the general area of
labour, it is also mandated to investigate or cauy research on “labour, economic and
social policy”*® While there is no evidence available to us thts to dedicated research
commissioned by the board, this is neverthelessiteat opening for innovation and
creativity in contributing to national issues tinady impact on the labour market. In other
words, this window places the NLB in a strategisipon within the broader dialogue on
socioeconomic issues that are important to theulaboarket, and could facilitate a
potentially fruitful interface with institutions sb as the National Economic and Social
Council.

The foregoing prognoses are possible although #reydependent on the Board
being able to develop a proactive agenda and glelfined strategic plan on how the
labour market could effectively respond to the diag nature of the employment
relationship in Kenya. It also depends on the labdity of adequate manpower and
material resources, as well as the readiness ajdiiernment to make optimum use of the
knowledge and expertise of the board to advanceftbetiveness of the labour market.

The National Economic and Social Council

The National Economic and Social Council, NESCansadvisory body set up in 2004 to
provide the government with qualitative advice adigies that are needed to accelerate
Kenya’s economic and social developm&nfThrough it the government engages the key
stakeholders in business, labour, the civil socety academia on broad and specific
policy dialogue relating to economic, social andeayally development issues. The council
mobilizes the technical resources through knowletg®orks with research and academic
institutions. The Council, with variable membepshis chaired by the President of the
Republic, or in his absence by the Prime Minitefthe first council (2004-2008) had 34
members, while the current council (2008-2012) #asnembers. The FKE and COTU
each have one member on the council, while govemhmenisters constitute half of the
membership. Curiously, however, the governmentademgnt responsible for labour
market issues is not represented on the council.

The goals of the NESC are salutary, particularlgalose they cover some of the
pillars of the decent work agenda, namely the pt@noof sustained economic growth,
employment generation, social equity and socialgutemn, all of which are critical to the
national goal of poverty reduction and the elimiatof all forms of inequality. The
Kenyan Decent Work Country Programme broadly incmafes these development gdéls.

Much of the initial work of the Council was focudsen institutional building,
including the creation of a positive image for Kanpy which the country hopes to attract
investments and promote the vast tourism sectdr.alsb included the promotion of
integrated employment creation, by which severhestes, such as a Youth Fund (Kazi
Kawa Vijana) were created. At another level, tleu@il has provided policy advice on
affordable health care financing and value additorthe production of tea, cotton and
textiles, skin and leather products, and nuts alildleeoils. Among the council’s technical

“3 Labour Institutions Act 2007, Part II, section 1(3)

4 The National Economic and Social Council, GazettddedNo. 7699. Government of Kenya, Nairobi, Sefiten2004
45 Prior to recent constitutional changes in the couitihe Vice President played this role.

46 See Decent Work Country Programme for Kenya, 200720

13



advisory guidance has been the commissioning efareh studies on growth, poverty and
inequality in Kenya. One specific research, whiatgeted the present global job crisis,
was the study on the unemployment challenge fatimg country. This study has
contributed to government policy in addressing fhsues of joblessness, growing
informalization and the protection of vulnerablerkars across the economic sectors. The
broad framework for the government stimulus packageoduced early in 2009, was also
discussed at the council.

In other words, the work of the Council during theyears of existence evidently
suggests that it has not only operated within isndate, it has also addressed major
economic and social development issues that immaetconomic growth. Some of these,
such as those mentioned above have direct impathetabour market. However, the
disproportionately large number of government pgréints could create a dilemma for the
body. While the relatively large government sideld create a useful medium for policy
dialogue with other stakeholders, the dominancgosernment side could also reduce the
space for other stakeholders’ input, and turn thencil to a briefing forum on government
plans, rather than serve as a medium for jointnistarming on ideas and perspectives on
the strategic orientation for the economy.

The NSSF: dialogue over social protection

The National Social Security Fund, NSSF, was estadd in 1965, with the mandate to
provide a range of social protection benefits farkers who, in conjunction with their
employers, are the sole contributors to the Fuimdeffect, it was at the time designed to
serve the wage earning population. Today, theiraily targeted population represents
less than 20 per cent of the labour force.

The Fund has a board of directors of 9 members,emah representing employers
and workers, while 4 represent the government. idependent Managing Trustee is
appointed by the government, after consultatiorh wlite social partners. The board of
directors is a policy making body, which places keos and employers at the centre of
decision-making over critical policy areas pertagnito investment, prospecting,
beneficiaries and other strategic programmes ofthel. Operationally a quorum for the
board is formed when at least a member each frenwttrkers and employers is present,
which in effect ensures that the views of the twoia partners are important in building
consensus around policy and programme issues &iuihe.

The number of employers registered with the NSSFemsed from 58,800 in 2007 to
61,800 in 2008, representing an increase of 4.4C|ae|:‘.17 However, the number of
employees registered during the same period dectirrginally, from 3.17 million to 3.16
million. This decline may have been the effectted global crisis, although there is no
hard evidence on this as yet. However, the nevcydlas fundamentally changed the
scope and coverage of the Fund beyond the rekatsmlall wage earning population.
Thus, beginning in 2009, the Fund was empoweredetfister any size of employers,
particularly the small and micro enterprises, whiale obliged to remit statutory
contributions to the Fund every morith.n other words, taking account of the prevailing
structure of the labour force, an estimated 8 atilinembers can in principle participate in
the Fund. Additionally, the new law requires emypis to make special contributions to
the Fund, on behalf of casual worké&tsThese innovations, particularly the extension of
coverage to new categories of workers, are fundtattgrimportant for the extension of
social protection to a larger segment of the pdmria

4TNSSF, Economic Outlook, 2009, pp. 31-2.
48 Section 5 of the NSSF Act
49 Section 13 of the Act.
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In other areas, the reform also includes a decisidhe board to join the Retirement
Benefits Authority, the regulator for monitoring mimanking retirement and financial
institutions.  In joining this regulatory agencyiet NSSF board seeks to ensure that
investments of the Fund are proper and safe. Ib a&ssures transparency of the
management, choice of investments, and reasonetbles to contributing members. The
same reform has seen the Fund appoint a Funds iavelgo is obliged to operate within
clearly defined investment guidelines. This repnts a reversal of previous policy when
the Fund's investment portfolio was heavy in preipsr while high income generating
equity accounted for just about 25 per cent ofl tokzestment. One of the key roles of the
Fund Manager is to monitor the performance of imesits.

As part of the reform, the board recently resoli@thtroduce a pension scheme, by
which contributing members would collect retireméenefits, as opposed to the present
lump sum gratuity for contributors. This fundanaiytimportant policy change is bound
to be beneficial to contributors, both in termsside of benefits and regularity of income
after retirement. In fact, this policy reform allgaremoves one of the common criticisms
of the one-time gratuity benefits scheme. As mesi accounts show, it was not
uncommon for beneficiaries to be paid as littlek&#$.100,000, or $1,316 in a lifetime!
Finally, the Fund has a plan to cover hithertogbk-employed, by which it will expand its
services to a larger income-earning populationis Ppharticular product, actively canvassed
by both the workers and employers, will extend aloprotection to the large informal
economy workers.

The foregoing menu of qualitative services embodiiethe reform of the NSSF is
the outcome of tripartite cooperation among thedtakeholders. The various programmes
address both financial and labour market implicegtiof one of the key decent work
objectives, namely the goal of extending socialtgmtion and assurance of social safety
nets for all workers. This continual introductiof innovative schemes remains a key
challenge in order to broaden the coverage andcgesnin an efficient manner to the
population, particularly those who are outside tbhemal economy. An additional
challenge is developing mechanisms to effectivelydgothe new members into the scheme.
Also, given that the scheme at present providesaftimited range of social protection
benefits, measures are needed to broaden the tsefefi the various categories of
contributing members. Existing products or sewiato not, for example, include
unemployment benefits, which are critical in présgay global realities. In other words,
two key issues for ensuring the effective delivery the services of the NSSF to
contributors are effective implementation of agreetiemes, and continuing innovation
that provides critical social protection benefidhe various categories of contributors.

To sum up, the participation of the two key labooarket actors in the work of
institutions such as those examined here is sgnifj as it allows them to understand and
contribute to shaping major policy issues thataiyeimpact on social and economic well-
being of society. In so doing, the social partreard the government are jointly working to
position employment relations within the larger mmmic development programme in the
country. Forums such as these allow the two ffiéise industry to share their experience
and perspectives on the labour market challengésother stakeholders. The exchange of
opinions, views and perspectives are essentiahtormerstanding of how the economy
works, how each of the elements of the economyinigtéutions and processes interact and
contribute to social and economic development. yTiepresent an important evidence of
democratic labour market governance.

50 Records of the Fund
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6. Public policy, minimum wage and collective
bargaining

Collective bargaining in Kenya is heavily influedcky two interrelated public policy
regimes, both of which have enormous impact on db&rmination of wages and
conditions of employmentThe first is the notion of the general wage, whikhie process
by which the minimum wage is determined and a megbalyst for collective bargaining.
The second is the loosely defined wage policy dinds, which contains the criteria for
negotiations on wages and conditions of employme#irst introduced in 1973, the
guidelines are reviewed periodically, to take actoof changing economic and labour
market conditions. Collective bargaining at the sectoral and enisepievels are
overwhelmingly influenced by both policies ang,will be shown in this section, the two
constitute the foundation for regulating wages amployment conditions in Kenya.

Wage councils and the minimum wage

The minimum wage was introduced through the wagmcibsystem before independence,
and at a time when collective bargaining was anisncy>* Wage councils have the goal
of putting in place a general (minimum) wage, indiidn to a separate council in
agriculture and in several industrial sectors, ipaldrly where collective bargaining is
weak or nonexistent. In either of these casesagewviloor is invariably set. Thus, in the
private sector, whether collective bargaining taplege at the sectoral or enterprise level,
there is the implicit understanding that collectbaggaining negotiations that take place are
intended to build on or improve on the floor thatsstheen set through the wage council
system.

Unlike the sector-specific industrial and agrictdluvage councils, the general wage
council applies to all unspecified sectors and &y tias the broadest coverage. Wage
councils are setup by the Minister after consutativith the social partners. There were
about 17 wage councils before the recent reforth@iabour code, although most of them
had been dormant before then. The relative nomtisiee industrial wage councils arose
from the disinterest among employers who, instaafep to apply the prevailing CBA, or
the industry minimum wage in their workplaces. &mafly, wage councils build on the
classic notion of the minimum wage, by which a flaset and below which wages for a
defined population of workers should not féll. The logic of the wage councils is that
several wage earners are either unorganized, an@reason or another, are unable to use
the collective bargaining process to improve teeiployment interests.

This might be so either because of the employenwilingness to develop a
bargaining relationship with the workers, or beeailn® latter were not organized. In cases
such as these, public policy response has begurdh@otion of negotiations at the tripartite
wage councils. Once a particular wage and conditiare agreed and approved, every
employer in the formal sector is obliged to apgig tagreed minimum wage, including
hours of work, overtime, annual leave and applieghlblic holidays, and as published in
the Wages Order. The wage council agreement isdbasrmally on the report of an
independent study of economic trends in the pdaitfaadustry or sector or, in the case of
the general wage council, of the national economnythe event of a rare case of failure to
agree in a wage council, the decision devolveshenntinister, who then holds informal

51 It is noteworthy that Kenya ratified the Minimum @& Fixing Machinery Convention (No.26) at indeperugern 1964,
and later the Minimum Wage Fixing Convention (No 1811979
%2 See Francois Eyraud and Catherine Saget, The fumiaimef minimum wage fixing. Geneva, ILO 2005,(p.4
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consultations with other experts and industry lesiden the basis of which he decides the
applicable wage rates and issues the wage otder.

The wage councils provide the statutory minimum egghich are the outcomes of
tripartite negotiations between government, empioyand workers, and represent a
political consensus that balances, on the one haatihnal commitment to protect low
wage earners and, on the other, the ability ofrtmss to pay, particularly in small and
medium size enterprises. Generally, negotiatidndstry or enterprise takes its cue from
the minimum wage, as determined in these councils.

In this context, the wage councils in Kenya argradd with a key objective of the
Declaration on Social Justice for a Fair Global@atwhich emphasizes the importance of
the minimum wage in measuring progress towardsakptice in the era of globalization.
The Declaration obliges ILO member States to imgletipolicies in regard to wages and
earnings, hours and other conditions of work, desigto ensure a just share of the fruits of
progress to all and a minimum living wage to all pboyed and in need of such
protection”> This accent on the role of the minimum wage idewscored by the global
jobs pact, which was made in response to the gletmhomic crisis. The pact emphasizes
that the minimum wage “can reduce poverty and iaétyll while it can “increase demand
and contribute to economic stability”.

In sum, the minimum wage in Kenya is a highly ingtonalized system. In this role
the wage councils provide a critical safety netviorkers who for one reason or another do
not have the protection of trade unions. By prmgdprotection for the low income
earners, the wage councils serve as counter toflatideary policy, and contribute
enormously to stimulating internal demand necesfaryaccelerating economic recovery
and employment sustenance. The challenge forubkcpauthority, and indeed the social
partners, is the issue of monitoring and enforcdroéthe minimum wage in unorganized
sectors. This is a huge task for the enforcemetitoaity, which is traditionally short of
manpower mechanisms to ensure that the legal mminveiges are paid by all concerned
employers.

Wage policy guidelines and
collective bargaining

The wage guidelines are perhaps the only surviglament of a highly articulated incomes
policy that was introduced in 1973, as the coumsioyght to put a check on inflation-
induced wage decisions, and align the latter witkrall macroeconomic policié8. The
wages policy, then and now seeks to ensure thargment economic and employment
policies promote and support ‘harmonious industrédations’ in the workplac¥. The
guidelines are based on ‘pertinent economic facttirat influence overall economic
growth, including real GDP growth and the ratendfation, and factors that propel them.
These include weather conditions that affect afitical output, infrastructural limitations,
energy and productivity for sustainable economangh. The latter is assumed to enhance
the capacity of the employers to accommodate isectéabour costs.

53 According to information available to this auththiis situation rarely occurs, and when it does, rthinister‘s consultation is
aimed at narrowing any differences among the artie

54 |ILO Declaration on Social Justice for a Fair Glépation. Adopted by the International Labour Confiee at its 97th
Session. Geneva, 10 June 2008, Article 1A (ii).

%5 Recovering from the crisis. A Global Jobs Pact. ptdd at the 98th Session of the International Lal@enference in
Geneva, 19 June 2009, Article IV (23).

% See a discussion on incomes policy in Kenya androffrican countries in Tayo Fashoyin, Wages arabtines policy in
Nigeria. London, Longmans, 1984, chapter 6.

57 “Revised Guidelines for the Determination of Wageahds”. Issued by the Ministry of Finance, GoverntmeihKenya,
Nairobi, 23rd November 2005.
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The wage guidelines require the two sides of ingiust negotiate taking into account
key factors which are spelled out in directivesuésts by the Minister of Finance. These
factors are the wage levels and the general cdstiod, and productivity. Yet, while the
initial guidelines accompanied the incomes poli¢ythee 1970s, the contemporary wage
policy guidelines are not the outcome of consutativith business and labour. So, as a
key element of bipartite or tripartite negotiatiptigey fall short of the consultative tradition
in the country’s employment relations.

While the guidelines emphasized the primacy of wage paid to the worker in
determining “a just minimum standard of living” e§nmake clear that the ability to pay or
otherwise, would not be adequate enough reasonefarrdining wage awards. For
example, the government authority responsible f&sisting the Industrial Court in its
determination will have to examine the agreed wages in relation to the movement in
consumer prices during the period, and project thiolifespan of the CBA. The wage
guidelines oblige workers and employers during tiagons to take account of indicators
of the capacity of the economy to absorb the prepagage without its adverse effect on
the sector, for example ability of the employemptry, the rate of inflation or the cost of
living, and productivity indice®

In the case of productivity indices, the guideliséste that the collective agreement
“should reflect productivity increases, to safegudine country’s competitiveness and
increase employment”. However, there does not axigresent generally accepted indices,
which imply that either individual enterprises deye their own standard or pay
perfunctory attention to productivity during neguibns. Both of these are possible
because the Productivity Centre of Kenya, estaddishearly a decade ago, is yet to
produce suitable productivity indices which parties use in their negotiations. However,
notwithstanding this absence of generally acceptabbductivity indices, the negotiating
parties do use various company data to arrive m@iplsi and practical measures of
productivity which guide them in negotiations.

The outcome of the negotiation, as contained irCB4&, must however receive prior
approval of the Industrial Court which is authodze ensure that the wage guidelines are
complied with before the CBA could have legal effeln carrying out this review process,
the court is assisted by the economic unit of theidéty of Labour, which examines the
content of each collective agreement and attestthdé® compliance. In making the
attestation, the unit undertakes an analysis ofpemy data, rate of inflation and proxies for
productivity growth at company and national levédsgetermine whether the agreed wages
complied with the guidelines. Only when the casisatisfied will it agree to ‘register’ the
agreement which makes it binding and enforceable.

These measures are ostensibly intended to fulfittwhe guidelines call ‘a just
minimum standard of living’ and oblige both the aBgtors and the court to ensure that
wage agreements “guarantee the worker an existenocthy of human dignity by the
attainment of basic human needs.” However, other than the scrutiny of the CBA
compliance, it remains uncertain how the court d@itest to its meeting the basic needs of
workers! Nevertheless, the role of the court igndicant not only in ascertaining
compliance with the guidelines, but also in engutinat both sides have no reservations
with regard to the terms of the agreement. Thiy olaviate disputes that are bound to
arise should one party fail to apply or honourdhieced terms. The process of registration
of the agreement gives the parties a last chamcaige any issues that might affect the
implementation of the terms of the agreement. Wheparty makes such reservation about
a particular part of the agreement, the court retiyrn the agreement back to the parties for
renegotiation of the particular part, which mustbelpleted within a specified period.

%8 |bid, “Revised guidelines” loc.cit.

*9|bid.
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One example that illustrates the interplay betweelhective bargaining and the
minimum wage is a CBA reached in the transportaeict September of 2009. The
agreement contained a minimum wage of Ksh.6,130np@mth, as against the general
minimum wage of Ksh. 5,195, which is 18 per cemtdothan the former. For the workers
covered by the agreement, an 11 per cent wageaserever the 2-year duration of the
agreement was awarded. One intuitive element isf plarticular agreement was the
superiority of the negotiated wage to the minimuage:

The experience also demonstrates the dual empldyreltionships in workplaces
in the country; increasingly, a large proportionairkers in formal employment are in the
atypical employment. In this particular CBA, foraeple, only 60 workers were covered,
while a larger group of nearly 100 workers was wmoibnized and therefore excluded by
virtue of being in casual or atypical employme#ts a result the general minimum wage
applied to theni® This discriminatory wage system naturally progide inducement for
atypical workers to want to be unionized.

The foregoing describes the foundation of collecthargaining generally in the
country, although it is applicable primarily to tbeganized sector, where employers and
workers use the collective bargaining machinerye gkeneral (minimum) wage serves as
the benchmark or floor upon which the collectivega@ning process builds.

7. Content of the collective
bargaining agreement

The role of collective bargaining in advancing #gmployment interest of workers and
democratic decision-making can be perceived froenctimtent of the collective agreement,
which shows the type and scope of the issues wthielparties jointly determine through

negotiations. The scope and variety of such isanes reflection of the extent to which
workers, through their union, are able to influeniteir terms and conditions of

employment. This joint determination is a key fiioc of the collective bargaining process
and an important measure of the effectivenessadétunions.

Several of the terms in the collective bargainiggeament are usually established by
the legal code or by company policy, although niegjons over their application may still
be necessary. On the other hand, there are issigegools, shift allowance, and so forth,
which might not have been covered by either thedalzode or company policy but are
nevertheless of interest to workers or in sevesaes, the employer. Negotiations over the
latter set of issues could be more daunting thathénfirst category. These processes
suggest that emerging issues and changing labotkemaecessitate the widening of the
issues for negotiations in the employment relatigns

Table 2 below clearly demonstrates these attribotabe collective agreement and
how they bring into the negotiation trajectory aqpanding content of the CBA in Kenya.
While the table was not constructed from a systenmirvey of CBAs, it nevertheless
illustrates the content of the CBA as an expangimgnomenon. As the table reveals, quite
apart from the basic issues of wages, overtime,igaktenefits, and so forth - most of
which are established in the legal code - therenare issues, such as paternity and other
sector-specific issues, such as the recruitmefdrefgners to pensionable posts, or various
forms of corruption in the CBA in local authorities

%0 |n some cases, the rate for this latter category eabelow the minimum wage, notwithstanding tieiing in the formal
sector. This would be so particularly where thepettion machinery of the government does not fonatell enough to
capture violation of the wage order
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The dynamic nature of the collective bargainingcess ensures this inevitable
adaptation to the changing world of work. Alsahms context, the role of public policy is
significant. Issues such as gender, HIV/AIDS ahdlition of child labour, for example,
are mandatory in the new labour law regime in Ken¥yais role of the legal framework
makes the agenda of the negotiations considerablyséed and easier to conclude. Some
agreements have also addressed issues of flexilatid employability, training and
employment security. One illustrative examplehis agreement in the banking industry,
where the parties agreed that workers in precagoydoyment will be paid the prevailing
minimum wage in the establishments where they work.

Table 2.
Content of collective bargaining agreements

Cash payments Other benefits
Wages/allowances Leave (various)
Merit pay Maternity*
Overtime Break periods
Allowances (various) Hours of work
Benefits (e.g. medical) Transfers
Gratuity/pension Transport
Tools/skills allowance Uniform
Bonus Meal allowance
Housing allowance
New issues Sick leave
Paternity* Termination/engagement
Child labour* Redundancy
Sexual harassment Lay-off
HIV/AIDS* Training/education leave
Compassionate leave Agency fee*
Death benefit
Contract labour
Risk/hardship

*Covered by the Employment Act 2007/Labour Relations Act 2007

In trying to address the growing incidence of atgbiemployment in the large
agricultural sector, the parties agreed in theiAG& 2007-9 that temporary labour beyond
3 months of engagement would be treated as seakdyair, by which they could be
employed for up to 8 months. In this context, tHeeded workers were entitled to
maternity leave and other benefits, but more ingaly, they had the first priority to be
elevated to permanent status, when a vacancy ecuriThis provision in the agreement
not only places a check on the incidence of casglloyment, it increases the prospect for
formal employment relationship, while providing gter social protection for the affected
workers.

The content of the collective agreement is equallyortant when its area of impact
is larger, i.e. when the agreement covers or inftas the conditions of employment of a
larger number of workers than originally intenddd.such cases, the collective agreement
can dramatically improve the wellbeing of a largerking population. Indeed, as official
records indicated, some 317 CBAs were registerd¢d thie Industrial Court in 2007, and
slightly fewer, 297, in 2008. However, the numbérunionizable workers covered was

51 Articles 26-27.
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higher in 2008 (82,612) than in 2007 (61,251), Wwhitiggests that the CBAs applied to
more beneficiaries than was foreseen in the agnetsife

Notwithstanding the foregoing suppositions on thée rof collective bargaining,
Hayter and Stoevska show in their comparative aigmthat collective bargaining coverage
in Kenya, expressed as a proportion of wage aratysahrners was 3.7 per cent in 2007.
However, when expressed as a proportion of totgl@yment, coverage recedes to less
than 1 per cerff Furthermore, they show that while collective lzéming coverage has
remained stable in the advanced economies in Euibjgegenerally low in Africa, where
less than 20 per cent of wage earners are covéress the developing countries, the low
coverage is explained partly by deregulation, urleympent and increasing resort to
atypical forms of employmefit.

There is, however, a rider to the internationalspective. In the Kenyan case, for
example, coverage is made wider by the tripartitnimum) wage council system. While
it is difficult to determine the actual coveragetloé negotiations through this means, it is
evident that the minimum wage system more or laflsences employers’ employment
relations practice. In the first place, employwto had no formal negotiating relationship
with workers normally adopt the minimum wage, asspribed either by the relevant
tripartite wage council, or the model industry eoyglr. Second, employers who negotiate
with unions customarily use the minimum wage ashtasis for their negotiations. Given
then that the minimum wage is the outcome of (ttifgg negotiations, the coverage of the
CBA would seem to be much wider than the statisiasy.

8. Employment relations and collective
bargaining in agriculture

Agricultural workers and employers were among tew fthat organized soon after
independence, although a collective bargainingtioglahip did not develop until much
later, in 1984. Prior to that time, individual iaiowners determined the wage and terms
of employment of the workers, based on the farm exignperspective on what was
profitable or affordable. However, in 1967, the igttural Industry Wages Council, the
second most active of the wage councils, was esleddl. In that year, the Agricultural
Employers’ Association, AEA, and the Kenya Plamtatiand Agricultural Workers’
Union, KPAWU, agreed to ask the government to getthe wage council, for the
purpose of determining the minimum wage for themec The implicit understanding
was that employers who had the capacity were foetop up the minimum, but in
practice, the vast majority of farm owners of tleipd paid the minimum. Over time,
however, farm owners began to show a willingnegspoup the minimum wage, usually
based on profitability.

The minimum wage applied tall farms irrespective of whether or not they were
members of the AEA. This industry-wide wage polegs adjudged the most realistic
approach to guarantee equal treatment of worketiseinndustry. At the same time, the
resolve had the undeclared desire to ‘take wagesfocompetition’ by which all farms
were obliged to apply the same basic conditiongndtheless, the approach may have
also reflected the relatively inexperienced pariieshe negotiating process. This was
despite the fact that the agricultural sector haenbone of the most important hubs of
union activity, and where the AEA and the KPAWU wemong the largest and best

52 Economic Survey 2009, Government of Kenya, Tahl& 4p. 82.

8 Hayter and Stoevska, loc.cit.

% Tayo Fashoyin, “Trends and development in employrmelations in the developing countries”. Intefomal Journal of
Comparative Labour Law and Industrial Relations, 2&|.No.2, 2010, 133-135.
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organized labour market institutions in the countithe AEA was established in 1966,
and had a membership of 167 employers in 2009bouta80 per cent of the over 200
agricultural establishments in the country. On wwrkers’ side, available information
indicates that KPAWU had over 100,000 members, mut a fifth of members of

COTU, the national centre in 2009.

From the beginning, the structure of collectivedaaming in the sector reflected the
employers’ structural imperatives where there eglstrly differentiated sub-sectors.
Thus, the AEA has two major employer groups. Tingt fcomprises farms that are
engaged in mixed farming, including general farmmaginly in wheat, dairy, ranching
and wildlife conservancy. A handful of these faralso combine homa lime, or lime
production, to their line of farming. In this gmuwvere 93 farms or 56 per cent of all
farms in 2009. The second group consisted of mify establishments, or 44 per cent
of all farms, which practised horticulture, mairflgwer and vegetable farming. Most of
the larger employers in this group, numbering 352009, were members of the
employers’ association. According to industry d&@ flower farms, generally smaller
and mostly owned by Asian farmers, were not membetise Association, and routinely
resisted unionization.

In the unionized horticultural farms, a major demswas taken in 1996 to abandon
the general application of the minimum as the goeitage rate. This was the outcome of
a consensus among the farms and the union to finet dfat, in so far as flower business
was concerned, there was a certain degree of pabdity, by which the climatic effect
on production could be determined over a periodtime. The decision was also
informed by the extensive use of irrigation in flemfarms. As a result, the farms were
amenable to topping up the wage rates and conditimescribed by the tripartite
Agriculture Wages Council.

Nevertheless, employment relations in horticultdeging the first decade were
highly adversarial, due mainly to the poor or oftack of safety and health protection in
the sub-sector. The labour and health standargsoagied for in national legislation or
industry requirements were not complied with by ynhaorticulture farms, as a result of
which workers were exposed to dangerous chemicalsagrking environment. These
drew consternation and relentless protests froatettanions, labour inspectors, human
rights and nongovernmental organizatihsThe campaign for improved compliance
with labour and industry standards was helped ey abmbined effort of the foreign
buyers who favoured compliance with national sateig health standards, and also as
spelt out in their fair trade agreements.

Generally in the agricultural sector, the first tmaimployer collective bargaining
agreement was signed in 1997, for a two-year pednd has been reviewed periodically
ever since. To-date, the negotiations are patiefnstitutional framework for minimum
wage determination under the agricultural wage ciburNonetheless, there is clearly a
rich culture of industry-wide collective bargainimg the sector. In horticulture, for
example, a multi-employer bargaining relationshijsts for most flower farms, although
this operates side by side with 3 relatively laigdividual company agreements. In the
former, collective bargaining had produced a sonswbmmon terms and conditions of
service. Whereas in the three enterprises’ bargairelationships, the workers’ union
found it relatively easier to secure what it corsidi to be more generous terms and
conditions relative to the multi-employer agreement

% See for example, Tayo Fashoyin, Ann Herbert andaPRimoargote, Uganda: Multinational enterpriseshie plantation
sector: Labour relations, employment, working ctiods and welfare facilities. Working Paper No., 98ultinational
Enterprise and Social Policy, Geneva, ILO, 2003
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Recently, this experience in individual bargainipgesented a curious k
understandable move by the KPAWU, which attemptedeterse the mu-employer
bargaining arrangement in favour of individual eptse negotiations. The union g
was adenced with relentless effort, but matched equaly tbe employers’ stif
resistance. Thus, in the most recent negotiaiiorZ09, the union refused to sign
multi-employer collective agreement, on the pretext thabember on the employe
negotiaing team could not sign the collective agreem@ifte refusal of the union to si
until the employers acceded to its demand indubedatter to declare a trade dispt
and to seek the intervention of the Industrial €oas provided for in the Labc
Institutions Act. The employers’ unanticipatedi@ctbroke the stalemate and forced
union to drop its demand, and subsequently signatreemer® The union’s arm-
twisting push for enterprise level bargaining hpdaxently collapsed.

Figurel below provides a small but vitally instructiverggective on the outcomes
the two institutional determinants of wage incomess, the wage council and collecti
bargaining processes. The Figure illustrates therreous influence of collectiv
bargaining on wage incomes over and above the flaairithagreed upon in the tripart
minimum wage council. This evidence goes to deitnates on the one hand, the criti
role of the minimum wage in setting a social protec floor for workers and, ¢ the
other hand, the powerful influence of collectiverdaaning in raising wages over a
above the floor set in the former. Both mechanisrs shown to demonstrate -
influence of collective bargaining on wage incomasg also the role of the minimi
wage in setting a floor, as well as in ensuring tba pay workers receive a dec
income.

Figure 1: Basic Wage Movements in Agriculture, 1997-2009
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Source: Economic Survey 2007. Kenya National Bureau of Statistics, Nairobi. Kenya Ministry of Planning and National Development.

Generally, no-unionized employers apply the agricultural wageeards minimun
wage, although some employers may opt to top uputir unilateralindividual
employer’s action. However, such employers commanplement the wage element
the negotiated mu-employer CBA. In such cases, the nonienized employers usual
apply variants of the negotiated rwage benefits, which include accommtion,
housing allowance, and medical benefits; this pgelat benefits is of course unilatere
determined by the individual employe

5 See Agricultural Employers Association v Kenya Rasion & Agricultural Workers Union. Cause No. 189(bF 2008.
Award of the Industrial Court of Kenya, given on2arch 2009
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9.

In other words, while wage compensation among mesnbé the non-unionised
farms might not be significantly lower than thatiethprevails in unionised farms, other
non-wage conditions of employment are not always shme, or as generous as the
negotiated terms. But the most contentious isso&ins the persistent disregard of some
of the non-unionised farms for safety and healtitqmtion for the workers, particularly
in the relatively smaller farms.

Furthermore, | show in Table 3 below, the monthlinimum wage in various
categories of agricultural labour during 2004-2008.will be seen that the minimum
wage rose by a flat average of 21 per cent dutiegperiod. This reflects the combined
influence of the tripartite agreed agricultural iminm wage and the bipartite collective
bargaining agreements, both of which suggest beethas been a favourable movement
in wages in favour of low paid workers in the secto

However, when these averages are compared to tlatgrsector negotiated
minimum wages, or the public sector non-negotiatedjes (in Table 5 at p.27), the
percentage increase in agriculture was much lohem the respective monthly minimum
wages by 9.5 percentage points and 14.5 perceptgiges during the same period. This
reality presents additional evidence of the capaafitthe collective bargaining process to
substantially improve wages over the tripartite imimm wage orders, even though the size
of the increases might be lower than in the pudsictor, where collective bargaining is not
used.

Table 3.

Monthly basic minimum wages for agricultural industry, 2004-2008
Type of Employee 2004 2006 2008 % Change
UNSKILLED EMPLOYEES 2,096 2,536 2,536 21.0
STOCKMAN, HERDSMAN AND 2,420 2,928 2,928 21.0
WATCHMAN
SKILLED AND SEMI-SKILLED
EMPLOYEES
House servant or cook 2,392 2,894 2,894 21.0
Farm foreman 3,780 4,573 4,573 21.0
Farm clerk 3,780 4573 4,573 21.0
Section foreman 2,448 2,961 2,961 21.0
Farm artisan 2,505 3,030 3,030 21.0
Tractor driver 2,656 3,213 3,213 21.0
Combined harvester driver 2,926 3,540 3,540 21.0
Lorry driver or car driver 3,701 3,715 3,715 04
AVERAGE 2,870 3,396 3,396 18.3

Source: Economic Survey 2009. Table 4.15. Kenya National Bureau of Statistics, Nairobi. Kenya Ministry of Planning
and National Development

Collective bargaining in the public sector

In this section of the paper, the collective banga experience in two key services of the
public sector, namely the civil service and thealcguthorities is discussed. As Table 4
below shows, there was a modest increase in emplolym the public sector, with the

central government, its parastatals and enterpeaeb recording an increase of about 2.3
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per cent during the 2007-2008 period. In conttlstlocal government sector had barely
one half of 1 per cent increase in employment dyifie period.

In the two services which are discussed here @arlgl distinguishable employers,
where the two levels of government operate opeidgimilar and opposite approaches to
the employment relationship. Generally in the @rgovernment, the employer officially
maintains a bargaining relationship with the UnadrKenya Civil Servants, UKCS. The
union had a membership of 60,000, or 30.5 per aktiie total workforce in 2008. In the
local government authorities, on the other hané, amon — the Kenya Local Government
Workers Union - represents 50,000 workers in th® Ibéal authorities, or 65 per cent of
the total workforce. The union maintains a barggjrelationship with all the municipal
and local government authorities in the country.

Table 4.
Wage employment in the public sector (000s)

Wage Employment 2007 2008 % Change
Central Government 192.3 196.8 2.3
Teachers 2346 236.8 0.9
Parastatal 80.6 824 2.2
Partially Owned Private Enterprises 38.8 39.7 2.3
Local Government 81.9 82.3 05
Total 628.1 638.0 1.6

Source: Economic Survey 2009. Table 4.3. Kenya Bureau of National Statistics, Nairobi. Ministry of Planning and National
Development.

The two unions represent 110,000 members, or 39.4gnt of all workers in the two
services. However in the entire public sector,lukog the partially-owned enterprises,
there are four major unions with a combined menitipref 310,000 members, which
represents nearly 52 per cent of the total worldarcthe four service¥. In the case of
teaching and parastatal services, there are seggptoaches to wage determination, while
in the government’s partially-owned enterpriseg tollective bargaining practice in the
private sector prevails. This section of the pajmas not cover these categories of workers
in the public sector.

One important characteristic of the labour relaigmactice generally in the public
sector is the comparatively manageable and préuiictzollective bargaining practice, far
different from that in the private sector. The maixplanation for this is the relatively
fewer unions and employers in the affected serviCEse exception to this generalization,
as will be shown, is the central government whaezd is apparent indecision on the part
of the employer as to the role of collective bangag in the central civil service. This is
however intriguing because the central governmadtriot only laid out an elaborate legal
framework for collective bargaining in all the siees; it had also facilitated the processes,
notably in the local authorities.

Collective bargaining in the central civil service: reality
or fantasy?

Employment relations in the central government Iciservice has existed before
independence, between the employers and what &y thidown as the Union of Kenya
Civil Servants. This union was established in 1268 has since maintained a consultative

%" These services are the central government, lo¢absties, teaching service and the parastatals
% gSee for example the central government commissioRedort of the Local Government Commission of Inquiry
Government of Kenya, Nairobi, 1966.
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relationship with the employers, which meant that, more than four decades, it was
without the right to bargain over the terms andditions of employment for its members.
Nevertheless, the union had taken the view thataireg public policy was not explicitly
in opposition to a bargaining relationsfp.Lacking therefore, real mitigating reasons to
the contrary, the UKCS joined forces with otherug®, specifically doctors and university
teachers on a nationwide strike in 1980. The adegd to the dissolution of the UKCS in
that year.

However, following relentless internal and exterpaéssures, the latter coming
primarily from the ILO, the union was reinstated2001. Then in 2004, the two parties
signed the historic Recognition, Negotiation ande@nce Procedures Agreement. The
agreement provided for the employers’ recognitibthe UKCS as a bargaining agent for
about 60,000 employees in the public seriic@he negotiation that would have produced
the first CBA started soon after the signing of teeognition agreement and, after nearly a
year of exhaustive negotiations, an agreement aached in 2007. However, at the point
of signing the agreement - which the employer biglped put together - the latter withheld
its approval, outwardly on claims that certain psmns in the agreement were
unsatisfactory.

Whilst this volte-face put to question the empléygood faith and the status of the
institutional process to which both sides had cometiithemselves, it is important to bear
in mind that, for a long time, the employer had eleped and managed a highly
institutionalized process of its own for the deteration of wages and other conditions of
employment for various categories of workers in piblic service. In fact, in a clearly
defined pay policy for the public service, publidhi@ 2006, the government-employer
sought to rationalizeéht size of the wage bill in favour of the operatznm maintenance of
public services! As the document revealed, one of the objectiobthe employer was to
reduce the public service wage bill from 9.2 pentda 2001 to 7.2 per cent of GDP by
2008, although this target was not achieffed.

In his explanation of the role of the employer, Miaister for Public Service argued
that the pay policy was intended to “define thengiples for determining pay for public
servants”™ The government paper itself contained the goveniim concern about the
“lack of an explicit, coherent policy” which haddiéo reliance on numerous processes, and
probably resulted in conflicting pay outcomes. Fhesitcomes were a result of multiple
institutions for wage determination, such as ad dwuomissions, collective bargaining and
other institutional mechanisms. Although the poldid not explicitly state that the
processes were being discarded, it noted nevesthdleat the absence of uniform criteria
for wage setting had led tocdmpensation for inflationary pressures, to political
consideration or demands from trade unions’.” (Emphasis added.)

In fact, the ‘new’ pay policy was no less an affaion of the human resource
management approach, by which compensation haddrigrbeen determined in the public
service. Thus, the pay policy gave considerablphasis to linking of pay to economic
performance, affordability, right sizing, and hamimation of grading and pay structures,
sustainable wage bill, and so forth. These subjece hardly among those that are
negotiated with workers' unions! Furthermore, oy did the policy castigate the role of
trade unions in collective bargaining as ‘politiocgnipulation’, it frowned at the use of the

% See reference 35, above.

® The proportion of civil servants covered by theogrition agreement excludes the armed forces, @gjlicliciary, prisons,
and forestry workers. It also excludes the teackergice and parastatals.

" See Pay Policy for the Public Service. Office thesilent, Directorate of Personnel Management. Rigpab Kenya,
January 2006.

" Foreword to Pay Policy for the Public Service, g Minister in Ibid.




inflation criterion. In the event, while the pglidid not explicitly renounce the collective
bargaining process, it clearly called to questisnélevance in the service.

Be that as it may, given the absence of a traditibeollective bargaining in the
service, the government tacitly implemented somthefkey provisions of the draft CBA.
These included salary awards, which averaged 2ted; and award of allowances, such
as transport and for serving in certain locatioitiese benefits were incorporated in the
government’s budgetary provisions, but without refiee to the union or the aborted CBA.
Seemingly, the government had tacitly avoided gdiaing relationship with the union, by
reinforcing its internal human resource managersgsiem. This gave the union minimal
or mundane role in employment relations and, it wasldly a surprise that some union
members and indeed their leaders had begun toiguédke relevance of the union or the
rationale for continuing support for the organiaati

The irony of this experience, and in the contdxhe collective bargaining process
is demonstrated in Table 5 below. As the tablevshthe absence of collective bargaining
in the service does not, on face value, appeaave disadvantaged public service workers
relative to the private sector. On the contrahg average monthly wage of the lowest
worker in the public sector rose by 23 per centvbenh 2004 and 2006 and by 27 per cent
in 2008. But this argument begs the key and furesdah question, namely the denial of
the fundamental rights of public service workeeswhich the employer had consented in
the recognition agreement of 2004.

Table 5.
Average monthly wage earnings per employee in private and public sectors

Industry Private Sector Public Sector

2004 2006 2008 2004 2006 2008
Agriculture and
Forestry 10,3434 11,650.2 13,503.0 12,752.0 14,292.5 17,280.5
Mining and
Quarrying 15,927.3 19,3934 21,908.8 15,823.5 16,359.7 18,148.4
Manufacturing 15,678.7 17,690.4 19,950.9 13,307.2 15,577.9 17,882.5
Electricity and
Water 49,504.8 50,632.2 68,390.9 35,726.6 40,304.9 47,905.2
Building and
Construction 24,028.4 27,2181 32,456.8 19,156.8 21,9929 26,839.9
Trade,
Restaurants and
Hotels 32,547.0 37,633.7 41,8411 30,379.3 40,060.7 54,290.2
Transport and
Communications 46,9714 48,785.2 53,920.5 28,555.7 34,756.6 46,649.4
Finance,
Insurance, Real
Estate and
Business Serv. 51,8714 55,128.8 62,161.6 60,086.8 70,166.4 75,439.6

Community, Social
and Personal
Services 27,1264 29,695.7 34,984.5 20,124.6 25,383.8 27,791.9

Total 24,207.5 27,312.0 31,840.8 21,078.9 24,579.9 29,443.5

Source: Economic Survey 2009. Table 4.9. Kenya National Bureau of Statistics, Nairobi. Kenya Ministry of Planning and
National Development.

These institutional issues present the perplexingy ©f the employment relations
system in the public service. It is instructivattthe government had opted to continue a
tradition of unilateral determination of wages aswhditions of employment for public
service workers. Equally perplexing was the respoaf the union. Under the legal
framework, a party could petition the Industrialuttao force the other party to honour the
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provisions of the Recognition Agreement, or giveletermination of the status of the
unsigned CBA. But for incomprehensible reasons,uhion did not choose either path in
defence of its rights, or of its members. NeitH&t it undertake an industrial action in
pursuance of these rights.

Collective bargaining in local authorities

The employment relationship in the local authosifieesents a sharp contrast to what takes
place in the central civil service. In the formfammal employment relations began soon
after the local authorities were reconstituted 963  The Association of Local
Government Authority, ALGA, which represents theb1@cal government authorities in
the country, had total staff strength of about 8@, 2008. As an affiliate of the FKE, the
Association presents an instructive emphasis onirtigortance attached to collective
bargaining by the employers. The FKE, as in singkses in the private sector, is quite
active in the negotiations in the local authoritieShe workers’ counterpart in this
bargaining relationship is the Kenya Local Governm&orkers Union, which was
established in 1953, and had a membership of 50;0R009. In other words, about 65 per
cent of the total workforce in local authorities svarganized, and thus constitutes the
highest concentration of union membership in Kenya.

Initially, collective bargaining took place at thevel of each local government, an
arduous task for both sides, but particularly foe union which lacked the capacity to
effectively coordinate local level negotiationstite more than 100 local authorities that
existed at the time. In consideration of this agienal constraint the union put forward in
1967 the proposal to negotiate a centralized bairgaiand a single agreement with all
local authorities. This proposal was initiallyisted by the employers, supposedly because
of their concern that the arrangement would disathge smaller local authorities.
However, the employers’ willingness to discuss igseie resulted in the establishment of
the ALGA, and helped to assuage individual emplseyeoncerns. The two sides also
agreed to divide the LGAs into 4 groups based aa, sitatus, and hence their financial
capacity”®

Today the two sides negotiate on behalf of allldwl authorities. The collective
bargaining experience in the sector is highly adednand occurs regularly at intervals of
two years. Given that the negotiations cover gelgroportion of the workforce in local
government workforce, the outcomes of the collectbargaining process are bound to
influence the wage compensation of a substant@gtion of non-unionised workers in
this service. At the same time, the collectivegbharing process has contributed to an
orderly adjustment of conditions of employmenttte turrent economic crisis.

10. Trade disputes and their settlement

One of the significant innovations in the legahfiework in Kenya is the creation or reform
of institutions, rules and procedures to streantliveedispute settlement machinery and the
protection of the rights of the parties. One sinctovation is the introduction of a Disputes
Committee, which advises the minister on which dliep are subject to investigation. The
reform goes further by rationalizing the numeroteps in the resolution machinery. For
example, in contrast to the open ended time théstryrhad to conciliate a dispute, the new
law obliges the ministry to take concrete actionrésolve a dispute within 30 days of
receiving the notice of a dispute. Similarly, tbenciliation process provides a timed

S These are (1) Mombasa and Nairobi; (2) all municimancils; (3) all county councils, and (4) alban councils. See
proposed action by the Government of Kenya on ¢pent of the local government commission of inquiBgssional Paper
No. 12 of 1967. Nairobi.
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sequence of actions, combining some of the sepanadetime consuming steps into
decisive events, which must produce a decisionimvBd days. An unresolved dispute may
be referred to the Industrial Court.

Another innovation in the code is the right of agpéo the High Court by an
aggrieved party. This window provides additiongportunity for the parties to secure
justice, beyond the Industrial Court. The essewgal of provisions such as these is to
protect the rights of the parties, ensure laboacpeand sustained trust and cooperation in
the workplace. At the same time, however, critiewehargued that the involvement of
traditional courts will stretch the resolution mamgry, particularly in courts that do not
necessarily operate within an employment relatipeispective. These critics argue that
when a court makes a decision on strictly legalistisis, it has the potential of damaging
trust and confidence rather than building it, armyrm the process undermine labour and
management cooperation.

Nevertheless, despite what appears to be a genéaatburable dispute resolution
system with the capacity to prevent or reduce adnfthe records of the labour ministry
revealed that disputes have risen rather than asede from 336 in 2007 to 462 in 2008, or
by 37.5 per cent. Most of the disputes were rdlatethe collective bargaining process:
failure to negotiate, issues in implementationyviaiation of the CBA. The number of
disputes on these rose by 258 per cent duringaghiedy Furthermore, 71 and 273 disputes
were referred to conciliation respectively in 20@7d 2008. The explanation for what
appears to be an increasing trend in disputesdesnaed by the ministry was that the
observed increase was the outcome of more userdlyigorovisions in the new Labour
Relations Act, which motivate more aggrieved partie take their grievances to the
revitalised institutional machinery.

Most of the disputes were settled by conciliatiod anvestigation procedures, while
those that were not settled, i.e. 155, were rafetoethe Industrial Court. A total of 256
disputes were subject to investigation in 2007,leviai smaller proportion of 182 were
investigated in 2008. Under the Labour Relatioos #e Investigation procedure requires
the Ministry of Labour to find the cause(s) of tispute, on the basis of which the Minister
recommends a solution to the parties. If eithetypar both reject the recommendation, the
aggrieved party may appeal to the Industrial C8urt.

Notwithstanding the relative effectiveness of th&titutions in resolving disputes, the
above information appears to suggest growing adweis relations in workplaces.
According to COTU, this development arose from iplét causes, including employers’
policies and changing structure of the workforcéjolh have led to growing informality
and atypical employmenit. Workers in these categories either do not hacesacto the
dispute settlement machinery or are not motivadegikplore the option. On the other hand,
the increase in disputes does not translate to mdrestrial action. As explained above,
there have been extenuating reasons that contiboithe increase in disputes. First, there
is the view that the new changes have created ategrawareness of disputants’ rights,
which they have apparently exercised. Secondrdperting of violations had been more
frequent than before. The third reason, not shiownecent data, is that the new approach
removes bureaucracy that had previously cloggedispite reporting process.

Based on the foregoing observations, the numbstriks actually decreased during
2007-2009, as shown in Table 6 below. Most & #irikes of the period were

8 Report of the Ministry of Labour, January 2009

7 See for example the award of the Industrial Cou@amise No. 163 of 2008, between the Kenya Local (Bovent Workers
Union vs Town Council of Kendu-Bay. The Ministersoenmended solution was not acceptable to the ere@pwho then
appealed to the court

8 COTU, “Economic conditions affecting trade unionamigations”. Nairobi, 2009.
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concentrated in a few industries. In 2007-8, f@araple, 50 per cent of the strikes occurred
in agriculture. In the following year, the numbst strikes slightly decreased to 25, of
which 60 per cent occurred in agriculture, manuwfiasy and construction. Most of the

strikes were over job security.

Table 6.
Strikes in Kenya 2007-2009
2007/8 2008/9
Strikes 28 25
Workers involved 21,025 20,974
Man-days-loss 575,803 249,478

Source : Annual report of the Ministry of Labour in Kenya

The main explanation for fewer and declining sisikeas the difficult operating
environment, which created anxieties over job ggcamong workers. While workers
were angered by the prospects of job losses, therg @lso restrained from deliberately
aggravating the situation. However, this concemréstraint was not enough to prevent
the most serious strike of the year, involving @ity pilots in the national airlines, Kenya
Airways.”® In this case, the pilots went on strike in e@009 for a pay increase of 130
percent. Management offered 10 per cent and lodgiidpute with the Industrial Court. A
subsequent injunction against the strike was ighbsethe workers. The strike paralyzed
the entire fleet of the airline and disrupted eawvel throughout the region. The processes
of the Industrial Court and informal negotiationsyolving top political authority,
ultimately led to an agreement after 4 days ofddéu@aging strike.

The unusual demand of the pilots appeared morstatédheir strategic importance
in the similarly strategic sector. The settlemeached, particularly the 20 per cent wage
increase, was far below the demand of the pilaistwice the size of management offer.
The dispute and its resolution were also a tesewéral aspects of what the new law seeks
to do, particularly with respect to its effectivesecompliance and promotion of fair and
equitable settlement, labour-management cooperatishmaintenance of labour pedte.
However, the contribution of the legal framewaskhese objectives remains to be seen.

11. Discussion and conclusion

Collective bargaining and tripartism are entrenchaatial dialogue institutions for
employment relations in Kenya. Operating througheawork of vertical and horizontal
negotiations and consultations at national, sekctaral enterprise levels, these social
dialogue processes are important means for labadkehgovernance in the country. One
of the most important contributions is the roletloé tripartite system of minimum wage
determination by which the lowest paid workers agrearanteed decent employment
conditions, whether or not they were organized rimdeé unions. The role of this
institutional arrangement is also important in ifgimg the bipartite collective bargaining
machinery at both the sectoral and enterprisedevEhrough these processes, the coverage
and outcomes of collective bargaining in the deteaion of terms and conditions of
employment have contributed to national socioecaaavellbeing.

These institutions and processes of the labour ehae reinforced both by the new
legal framework and the decent work country prognenin Kenya. The determination of

™ gee unpublished records of the Industrial Courirdidg 2009.
8For embarking on an illegal strike, the union wiaed the sum of Sh.50, 000.
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the minimum wage as well as collective bargainibhgrterprise and sectoral levels are
playing essential roles in helping to achieve doeguity, safety nets and participation,
particularly during this period of global econoneigsis. In so doing, these labour market
institutions and processes are contributing to asu@ble economic recovery and
macroeconomic stability.

Quite apart from the continuing resistance of soeneployers, as well as the
indecision of the employer in the public servicet@she role of collective bargaining in
wage determination, there are a number of criticetiportant issues which need to be
addressed so that the institutions of social disdognd the labour market can fully and
effectively support the delivery of decent workthe segments of the Kenyan economy.
This final section of the paper highlights a humbéisuch policy challenges that might
contribute to ensuring that the labour market gaoized in a way to positively impact on
the economic and social development in the country.

The first is the capacity of unions to strengthegirtvoice in the labour market. This
emphasizes that trade unions need to broadenrdmiesentation of the workforce in the
country. This requires that trade unions come itp innovative and practical approaches
to increase their membership. An aggressive up@bioin is essential to broadening the
effect of favourable labour market policies acriteswage and income earning population.
The status of the workers in various forms of atgpbr precarious employment represents
a huge part of this challenge, particularly ashte éxtension of the rewards of collective
bargaining and the minimum wage to them. As weslgeen, the size of this category of
workers has generally been large in countries ssdkenya and across Africa, and is more
than likely to increase in periods of economicisris

In other words, trade unions need to aggressivelieldp innovative strategies to
organize these groups of workers who are outsidi ttustomary recruitment range. As
demonstrated, the size of such population is grgwather fast, even in enterprises in
which the union maintains collective bargaining hwgmployers. It also obliges trade
unions to ensure that minimum conditions of emplegtrapply to this group, but without
creating doubts in business as to the supportilee ablabour for enterprise productivity
and sustainability.

The second policy challenge relates to the prospiectal collective bargaining in
the public service. The revival of collective bairgng in this service in 2007 constituted a
positive re-orientation of public policy in suppoftlabour rights at work. The challenge is
how government, as employer of labour will recamcits internal human resource
management processes with its commitment to sd@idgue with the workers’ union on
the determination of wages and conditions of emplayt. This is the least that the
government, as an employer, needs to do to beaseeamplying with its obligation under
the signed recognition agreement, but also beczalfextive bargaining is a public policy
that applies tall employers. The apparent contradiction betweerethployer’'s stance
and public policy thus needs to be removed. Bssidearing in mind the example of the
local government authorities, there does not apfede any compelling reason why the
central government, as an employer, cannot engag@lective bargaining.

The need to strengthen collective bargaining in phblic service is particularly
critical in difficult times such as the prevailiggpbal economic crisis. This is because the
government, as employer, needs to lead by examplssuade other employers who might
be tempted to push for unilateral downward revigwemployment conditions. The
challenge is dealing with this possibility througfiie collective bargaining and social
dialogue processes, to arrive at a mutually acbéptgreement that protects the respective
interests of workers and of employers. This rofecollective bargaining is equally
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important in building joint consensus on the protec of jobs and against deflationary
wage policies.

The third policy challenge is the role of tripamiis As shown, tripartite institutions
for social dialogue have played a central role liwe toverall employment relations
framework, and in helping to promote collectivedzaning at both sectoral and enterprise
levels. Indeed, the Kenya experience is unequivimcdemonstrating how the tripartite
process serves as a foundation for negotiatiortbeatnterprise level. In this respect it
helps to identify, develop or create the basisgotiations on specific employment terms.
The critical role that the wage council system plesydemonstrative. As such, tripartism
fortifies collective bargaining where it exists, damprovides succour for workers in
industries or enterprises where it does not exstthe operation of the general (minimum)
wage council suggests, nowhere has tripartism ladteatest outcome for workers than in
the negotiation of the minimum wage. Generally Wage order that emerges from the
wage councils serves as a floor for enterprise tigguns, but it is equally important for
workers who had no access to collective bargainingimes of crisis as the one the world
is witnessing, this is critical to the well-beinfsuch workers.

In Kenya, these synergies have been demonstratéitebgresent tripartite response
to the global crisis. Indeed, the commitment & government and the social partners to
tripartite cooperation has been perhaps the mggtifisiant policy measure on labour
market governance originating in the social contdcl962. There had been occasional
problems in the use of tripartite consultation,hsas the apparent dissatisfaction over the
process that led to the enactment of the new ldd@wvever, this emphasizes the necessity
for the parties to recommit themselves to tripartiand collective bargaining as the
institutional mechanisms for regulating the labmarket.

As a party to the tripartite process in which ishmayed a major role in laying the
foundation, the government - as an employer - needasure that its internal processes are
not at variance with the commitment to tripartisnad &ollective bargaining. Specifically,
government authority needs to inform the relevaniiswof their obligation, as employers, to
labour market institutions and therefore of thedeeengage in collective bargaining.
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