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Thirteenth Meeting of European Labour Court Judges
Bologna, Italy
19 September 2005

Insolvency Proceedings and Workers’ Rights

Questionnaire

General Reporter: Dr. Bartolomé Rios Salmeron
Emeritus Judge, Supreme Court
Madrid, Spain
in collaboration with Dr. Miguel A. Limon Luque
Professor of Law
Autonomous University of Madrid
Madrid, Spain

Introductory notes

Glossary:

“insolvency’ — a situation in which the employer is generallyable to pay his/her debts as
they mature;

“insolvency proceedings— collective proceedings, subject to any publith@rity supervision,
either for reorganization or liquidation.

The employer’s insolvency and the opening of asolwency proceeding against
him/her are relevant to workers, who are concemtlal the preservation of their employment
contracts and with the payment of their wages amg ather credits owed them by their
employer. They would prefer that their credits b@efore other creditors. The provision of a
guarantee institutiorthat takes responsibility for the payment of thgpyer’'s debts when an
insolvency occurs is also relevant to them. Finalfter the opening of an insolvency
proceeding, the employee seeks to maintain higimgyoyment contract when the enterprise is
transferred as an organized and productive whateadditional employee concern would be to
bring to the Employment Law Judge any claims addims employer, as he/she was doing
before the start of the insolvency proceedings.

The XllIith Meeting of European Labour Court Judggses all of us a chance to pose
some questions on the subject, as it is a timehichvmany Insolvency Acts are of current
interest, some of them because they are recersheds others because they still are at the
debate process before being issued; in any casdérethd is towards maintaining the enterprise
(and not favoring its liquidation). Some moderndirency Acts are found in the following
countries:United Kingdom (Insolvency Act 1986 and 200@rance (Act 1985, regarding the
reorganization and legal liquidation of enterprigasLoi de Sauvegarde des entreprisestill
being debated)Germany (Insolvency Act [Insolvenzordnung] 1994, enteredioiforce in
1999); Italy (Bankruptcy Act 1942, and the Extraordinary Adrsiration of the Major
Enterprises in Insolvency Act, 1999); the 1942 would be slightly amended in a short time);
Spain (Insolvency Act 2002 [Ley Concursal]portugal (Law on Enterprise Recovery and
Insolvency, 2004) [Codigo da Insolvenca e da Re@aga® de Empresas]).



Brief and clear responses are encouraged, in dalemable the reader to easily

understand each local Law and its comparison witlerolocal Laws. It is also suggested that
the responses take into account both the localMesoy Law and the local Employment Law,
as well as the international (ILO Conventions) &uwilopean Law.

General guestions

11

1.2

1.3

1.4

In your country, is there any specific regulaton insolvency proceedings? Please list
its title and date of issue (please state themaigitle and a rough English translation).

Please list the institutions (government ages)ccourts, etc.) that are in charge of
insolvency proceedings; feel free to add any releirdormation.

Please list the institutions (government agemnaiourts, etc.) that are in charge of the
resolution of conflicts related to Employment Laetween the employer and his/her
employees.

Does the Employment Law Judge remain in chafgany legal matters after the
opening of the insolvency proceedings? Specificadlfthe Employment Law Judge in
charge of the termination of an employment contoaxde the insolvency proceedings
are opened? In an insolvency proceeding, who isltitdge in charge when a worker
creditor claims for the acknowledgement, the amaurihe privilege of his/her credit?
Is there any chance of conflict of jurisdictionstvaeen the Judge in charge of the
insolvency proceedings and the Employment Law Jadge

The employment contract

2.1

2.2

2.3

When a declaration of opening of an insolveqeypceeding is issued, are the
employment contracts considered automatically teseid or are they still in force?

When an employment termination automaticallguos due to the opening of the
insolvency proceedings, what benefit or severaoncddcthe workers be entitled to as a
consequence?

Is there any chance to terminate the employroentract of one or more employees
once the opening of the insolvency proceedingsadireoccurred? What reason is
considered fair in order to allow the administratdrthe insolvency proceedings to
terminate the employment contracts? Is the employetitied to any benefit or

severance?

Employment credits and guarantee institutions

3.1

3.2

3.3

What privileges or preferences, if any, arentga to employment credits (i.e. credits
owned by the employee against the employer)? Agg toincident to the coverage and
rank set in Articles 6 and 8 of the ILO ProtectiohWorkers’ Claims (Employer’'s
Insolvency) Convention, 1992 (No. 173)?

In your country, is there a guarantee instituthat takes charge of the debts unpaid by
the insolvent employer, such as the one mentiondd® Convention No. 173 and/or
in the Directive 80/987/EEC?

To what extent, if any, are the employee’s itsqutotected by the guarantee institution
when an insolvency occurs? Is the credit proteciamilar to the one set under Article
12 of ILO Convention No. 173?



3.4 Is the guarantee institution subrogated inrtgbts and/or privileges granted to the
worker, and may the so-called institution claim fiveem during the insolvency
proceedings?

Transfer of undertakings during an insolvenaycpeding

4.1 When the whole or part of the enterprise imgf@red during an insolvency
proceeding, is there any particularity regardirgyeémployees’ rights (i.e. limitations on
the obligation of subrogation regarding the empédyeredits due by the new owner of
the transferred enterprise)? Does your local laspeet what is provided by Council
Directive 2001/23/EC, of 12 March 2001, on the appnation of the laws of the
Member States relating to the safeguarding of eygas’ rights in the event of
transfers of undertakings, businesses or partaaéniakings or businesses?

What is the role of the workers’ representati)@srks councils, unions) during insolvency
proceedings?
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Insolvency Proceedings and Workers’ Rights

GENERAL REPORT
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and
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1. General guestions

This synthesis report takes into account only thentries that answered the questionnaire
before 13 September 2005: Australia, Belgium, Fid|&=rance, Germany, Hungary, Iceland, Ireland,
Israel, Italy, Malta, Norway, Slovenia, Spain, SeedUnited Kingdom and Venezuela.

In general, as was mentioned in the introductorie o the questionnaire, the subject of
insolvency has been largely debated during theylaats in several countries, and this debate has
affected regulations: during this period many cdestpassed amendments or whole new regulations
on the matter (we quote the list by year of enantindreland, (amendment of the Companies Act,
1999); United Kingdom (Insolvency Act, 2000); Awdia (Corporations Act, 2001), Spain
(Insolvency Act, 2002); Finland (Bankruptcy Act,(20; Italy, in which the old Legge Fallimentare
of 30 March 1942 is still in force, though it wasended several times, the last one by Act n. 80tof
May 2005; and France (Loi de sauvegarde des eigesppassed in July 2005). These legislative
interventions have helped to increase the numb8&taiks with a special and separate regulation body
on insolvency or bankruptcy (Italy, Slovenia, Fimda Hungary, Norway, Sweden and Spain), but
many countries still maintain these regulationsaapart of their Corporations Acts (Ireland and
Australia, for example) or as a part of their Cormeied Law Code (France, Venezuela).

Regarding employees’ rights during insolvency, mahthe answers reveal that at least part of
the regulations relevant to the subject remainletgd by Employment Law (Slovenia and Finland —
terminations of employment; Hungary, Norway andiSp@age Guarantee Fund or State guarantee;
France, Venezuela — payment of wages).

Institutions that are in charge of insolvency pemiags vary, but judges and/or courts are
always part of the procedure, exercising varyingrees of control on how the procedures take place,
appointing administrators, trustees, executorsivecs or liquidators, and controlling their work i
most cases. But in some countries there existsr glevant public intervention: in Ireland, the
Director of Corporate Enforcement; in Finland, tiBankruptcy Ombudsman; in Italy, an
administrative authority (commissario liquidatoig)in charge of bankruptcy against companies of
special public interest — nevertheless the judgeanes in charge of the assessment of insolvency. In
Australia, there is also private participation,the company itself may appoint an administrator to
decide whether or not the company must be wound up.



In most countries, ordinary courts are in chargangblvency proceedings: Israel, Iceland,
Slovenia, Sweden, Finland, Malta, Norway. In othepecialized Commercial Judges or Courts are in
charge of them, as in France, ltaly, VenezuelatddnKingdom and Spain. Regarding matters
specifically related to Labor and Employment Lawmgtimes the Employment Law Judge loses
partially or totally his/her jurisdiction on Emploent and Labor Law during an insolvency
proceeding. This is the case in Malta and SpaithénUnited Kingdom, the employee must bring the
claim to the Companies Court when a compulsonyidigtion has occurred. It must be pointed out that
in Israel, once an insolvency proceeding is opetieel,whole jurisdiction (terminations, suits on
wages, etc.) pertains to a civil court and not toplbyment and Labor Tribunals. Something similar
occurs in Ireland, but it must be noted that Empiegt Tribunals are not considered a jurisdiction in
the proper sense of the word. Moreover, in somatti®s, no special jurisdiction on Employment
Law or on Commercial Law is provided by their naablaw; in these cases, as in Norway, when it is
said that the ordinary judge is in charge, thisncae perceived as a special rule — the rule shosil
that the ordinary courts are always in charge efldgal conflicts. Labor Courts on these cases are
usually in charge only regarding collective cortfliand the like.

Germany, Belgium (with some exceptions), Hungasye&en, Slovenia, Australia and France
do not have major peculiarities regarding jurisdictduring insolvency proceedings; the Employment
Law Judge, the Labor Judge or Court or the Admaiste Tribunal are still in charge of the
resolution of employment and labor conflicts ag/thuld have normally done even if there were no
insolvency proceedings.

Sometimes the credits obtained by the employeeadeaio Employment Court must be added to
the list of credits of the insolvency proceedingthg court or administrator that is carrying out th
insolvency proceedings. Some countries may havédictsnof jurisdiction in those cases, but they
seem to be a minority.

2. The employment contract

As a matter of fact, it is not common that the apgnof an insolvency proceeding
automatically causes the termination of the empkayihtontracts. The closest regulation to this idea
of automatic termination of contracts can be foimNorway, in which the estate may decide whether
to enter the employment contract or not. But if teatract is terminated, the employee is entitted t
standard termination rights (i.e. previous notiéedismissal). This must be seen as a kind of soft
subrogation right for the employee. Something sintilappens in the United Kingdom: in a voluntary
liquidation, the contract does not terminate auticaly, but the liquidator has 14 days to disnmiss
to adopt the employment contract. In liquidationysthe court, the winding-up order automatically
terminates any contract.

Normally it is the administrator or trustee who ides after the opening of the proceeding to
terminate the contracts, if necessary, albeit siomest subject to judiciary control (as in Italy or
France). In some countries, as in France, the Lbdspection Body must also authorize the decision,
but only when the rights of the workers™ represtarga are involved. In other countries, such as
Spain, the collective termination (a concept thaswaken from European and local regulation on
collective redundancies) of the contract must heddel by the judge.

The procedures that must be followed in order tmitgate the employment contract and/or the
benefits and/or severance payments which the eraptogre thereafter entitled to do not substantially
change because of the opening of an insolvencyepding, at least until liquidation starts (see for
example, France, Belgium, Malta, Australia, Hungésyael and Iceland; as an exception, in Finland,
termination during both insolvency proceedings badkruptcy imply less guarantees to the workers).
Concerning automatic effects once liquidation hasuoed, in Ireland, for example, the mere
appointment of a liquidator serves as notice ahteation to employees. Nevertheless the liquidator
may be authorized to maintain some or every empémygneontract. In some countries regulations



establish special guarantees during liquidations tin Sweden, if the employees are not given aotic
after the bankruptcy decision, they could be carsid employed by the bankruptcy estate.

3. Employment credits and guarantee institutions

Employees’ credits and their privileges or prefeemare of different types. Privileges cover
not only wages but also severance payments, hofidgly compensation for injuries at work, pension
contributions and, sometimes, benefits such as paiternity leave, sick leave or leave to care for
sick relatives. Essentially there is a privilegeeiothe wages corresponding to the work performed
during the last sixty days (France), or ninety d@island, Malta, Slovenia) or six months (Norway),
preferences over movable property and over redk;spmy holidays are also specially covered in
some cases (as in France or Norway). Neverthelas®\ustralia, credits which originated in
employment are unsecure credits and rank behindegcreditors. In the United Kingdom wages are
only secured up to a maximum of 800 pounds — aitidittetre are preferential creditors who rank
before the employees. In Venezuela employee’s tsrede privileged by labor regulations, but the
jurisdiction of Commercial Courts do not take thieno account, so in practice, they are unprotected.

Usually, those privileges or preferences do notecahe whole amount of the salary or
severance payment which the employee is entitlecrd it is common that the Law establishes a
specific privilege for some reduced amounts, andthar tier of protection for the amounts that
exceed the one most protected (as it happens imc&rathe so-called superprivilegeoviding other
privileges or preferences as well; or in Spainwhich the Law guarantees, as part of the insolvency
expenses, the last 30 days of wages before theimgper the insolvency, plus the wages and
severance payments which occurred after the opeafitige insolvency and still maintain part of the
wages or severance costs which occurred beforeopleming of the insolvency proceeding as
privileged credits. The idea of privileging emplegéclaims founded after the opening of insolvency
proceedings is also present in German regulations).

In most countries, there is a guarantee institutBmmetimes it is an Association (France);
exceptionally the bankruptcy estate by itself (Nay)y more often a Fund — usually Public — (United
Kingdom, Belgium, Hungary, Ireland, Finland, Sloisn or a Public Agency (Australia, Italy,
Finland, Israel, Spain, Sweden). These guarantggutions take care of the payment of the salaries
which are generally subrogated in the rights andlpges granted to the worker, except in Iceland.
Most reports, excluding Australia and Venezuelatesthat their local regulations at least complthwi
the relevant ILO Convention [n° 173, 1992]. Neveltlss, in the United Kingdom it seems that in
practice the application of the ILO Convention @& fully guaranteed. EU countries also comply with
the EC Directive 80/987/EEC [as known, amended linediive 2002/74]; as an exception ltaly
reports to have had in the past some legal probtegearding this issue.

4, Transfers of undertakings during an insolvencyroceeding

A few European Union members have made exceptionsompulsory employee rights in
order to guarantee that the new company owner doesubrogate into the position of the previous
owner, as section 5 of the Council Directive 20B1EZ allows. This is the case in Germany, as the
new owner who buys the undertaking from the adnritigr is not responsible to pay insolvency
credits (also in Sweden or France). On the contr&pvenia applies to those transfers of
undertakings the same consequences as alwaysligtiity between transferor and transferee). The
same is true in Ireland, Malta or Finland, but thter excludes the declaration of bankruptcy, in
which case the transferee is not responsible urtlesgompany is run by the same persons on the
basis of ownership, agreement or other reasondardo prevent fraud. The same thing happens in
Belgium, but only for private companies as the gngee is part of collective agreement num. 32bis.
Spain is halfway, establishing some peculiaritizst formally maintaining the application of the
subrogation principle. Outside the EU border, imieay the new owner is not responsible for any
claim issued against the previous owner if the fess was transferred during the insolvency
proceedings. Australia deems liable only the tramsfcompany, which may also waive its liability if



the new employer offers to employees “acceptalbérradtive employment”. Nevertheless in Israel an
employer must always even when an insolvency proceeding is openadbrogate into the
employment contracts once a transfer of an undegakappens; on the contrary, the employee may
resign and is entitled to severance pay as if e dismissed.

5. The role of workers’ representatives and unionduring insolvency proceedings

It is common that the workers’ representatives igipdte in the insolvency proceedings
defending the general interests of the employepscifically, as in Australia, unions (or workers’
representatives in the case of other countries) negyesent employees as creditors during the
administration of a company or during insolvencpqgaredings. They may also negotiate on their
behalf in obtaining redundancy benefits and maynlelved in the process of seeking a transfer of
the business to a new employer and specifying dnéitons of the transfer. In some countries, as in
France, there is an employee’s representative glunsolvency proceedings specially appointed to
follow the abovementioned proceedings and surveyd#tlaration of credits arising from contracts of
employment. In Venezuela this function of defendindividual credits is carried out by special
representatives elected in an assembly of workers.

In the majority of cases, workers’ representatiaes in charge of the negotiations when
redundancies occur or when a transfer of undemjaekes place. European regulations have helped a
lot in harmonizing the participation of workers’presentatives in redundancies and transfers of
undertakings. As an exception, however, in Icelathé, United Kingdom and Ireland, workers’
representatives have no formal role; in practi¢deast in Ireland, they are fully consulted by the
liquidator. Something similar occurs in Finland andNorway.

6. Some guestions for debate

After the discussion that took place in Bologna@réhwere several points of debate that would
be interesting to stress in future meetings, ag dne areas of concern in a majority of countries.

*  Most countries do not have special regulatiomggaraing insolvency of small companies.
Those small companies appear and disappear exyremiekly and in many cases an employee may
obtain a legal ruling stating the company obligatio pay, but in the end the employee may or may
not be paid. Also, insolvency procedures are rdlfle and quick enough to guarantee payments and
not merely organize creditors in the case of sw@thpanies. In many cases, insolvency procedures
are not opened in small companies because thewl@ady dissolved before there is a chance of
starting those procedures.

 There is a real concern about company obligat@magegards pension schemes. As a
consequence of an insolvency, the employee canna@sy rights regarding employer obligations of
funding pension schemes that the company previogaranteed through collective bargaining
agreements or company or individual agreements.

* In many countries, it is not clear that a goalllgolvency Law should be maintaining
employment. Insolvency Law’s main goal in most ofictries is still to organize creditors, and the
social role of the company is seen as secondarynvemeinsolvency proceeding is opened. The
Guarantee Fund is the instrument that mainly cowrgployee credits in cases of insolvency.
Maintaining employment in a company in financiabkis is not always good for the employee: his
losses might be increased.

e Sometimes, Insolvency Law, as in many other §iedfilaw, does not deal well with groups
of companies. There is still an extended feelingt the companies may be broken up as a group
strategy; also, insolvency could be used as a meamyainst unions that are well organized in a
company branch.



AUSTRALIA

Insolvency Proceedings and Workers' Rights

Reply to Questionnaire

by Dominica Whelan,
Commissioner,
Australian Industrial Relations Commission

1.General guestions

11

1.2

1.3

14

In your country, is there any specific regulatin on insolvency proceedings? Please
list its title and date of issue (please state theriginal title and a rough English
translation).

Corporations Act 2001 (Cth).

Please list the institutions (government ageres, courts, etc.) that are in charge of
insolvency proceedings; feel free to add any relemtiinformation.

The company itself may voluntarily appoint an adstiiator to investigate its affairs
and determine if it should be wound up. A Courtacsecured creditor may appoint a
receiverwho will take control of the company’s assets andure that secured creditors
are paid out. A Court may also appoint a liquidatmrwind up a company in the
interests of both secured and unsecured creditors.

Please list the institutions (government ageras, courts, etc.) that are in charge of
the resolution of conflicts related to Employment law between the employer and
his/her employees.

Generally speaking the role of resolving conflietleeen employers and employees is
the responsibility of the Australian Industrial B&bns Commission (AIRC) and in
some cases State Industrial Tribunals. The Comanigsiay, for example, fix the level
of sererance pay to be made to employees, dealdigffutes concerning redundancy
provisions in an industrial agreement, and deteendompensation for an employee
who is unfairly dismissed. Enforcement of employestitlements is however dealt
with by the civil courts.

Does the Employment Law Judge remain in chargef any legal matters after the

opening of the insolvency proceedings? Specificallis the Employment Law Judge
in charge of the termination of an employment contact once the insolvency
proceedings are opened? In an insolvency proceedingho is the Judge in charge
when a worker creditor claims for the acknowledgemst, the amount or the

privilege of his/her credit? Is there any chance otonflict of jurisdictions between

the Judge in charge of the insolvency proceedingsn@ the Employment Law

Judge?

Matters relating to the determination of employeesitiements and claims of unfair
dismissal remain the province of the industriaburials. Matters relating to the
enforcement of existing entitlements are dealt Withthe insolvency practitioner or the
Court overseeing the winding up of the company. Wha company is in

administration, or is being wound up, proceedingsira the company in a Court can

10



2.1

2.2

2.3

only proceed with the consent of the administratorthe Court dealing with the
winding up. As the Industrial Relations Commissisnnot a ‘court’ the AIRC has
adopted the view that it can continue to deal withtters between the employees and
the company which are within its jurisdiction. Thigeans that the Commission may
create new entitlements to severance benefits mpeasation for employees although
these may only then be enforced in a Court.

The employment contract

When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in
force?

Generally the employment of the relevant employsesaken to cease when the
company ceases to trade. While the company is mirastration and still trading
employment contracts continue unless they are texted by the administrator.

When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severancewd the workers be entitled to
as a consequence?

Severance benefits are generally determined byréevant award or industrial

agreement which covers the employees. In somesdiagy are determined by statute.
The level of benefit will depend on the length ef\gce of the employee and in some
cases the number of employees engaged by the eenpBtandard benefits where the
business employs more than 15 employees vary froneeks pay for an employee
with more than one year and less than two yeargicgeto 16 weeks pay for an

employee with nine and less than 10 year servioe.1B years or more the amount
drops to 12 weeks pay as an employee becomes lelifpb long service leave

payments after 10 years. The employees will alserttiéled to notice of termination or

payment in lieu thereof which varies from one wéakan employee with up to one
years service to four weeks for an employee with Bore years service.

Is there any chance to terminate the employmentontract of one or more
employees once the opening of the insolvency prodeegs already occurred? What
reason is considered fair in order to allow the adimistrator of the insolvency
proceedings to terminate the employment contracts® the employee entitled to
any benefit or severance?

The administrator may terminate the employemrdaroemployee after the company is
placed in administration. If the termination is far valid reason based on the
operational requirements of the business thenrimayee will be entitled to the usual

sererance benefits (see 2.2 above). If the terromas related to the employee’s

capacity or conduct then he/she may only be edtitienotice of termination. This may

vary from one week for an employee with less thae gears employment to 4 weeks
for an employee with 5 or more years service. Besaof serious misconduct no notice
or severance benefits may be required.

3. Employment credits and guarantee institutions

3.1

What privileges or preferences, if any, are grated to employment credits (i.e.
credits owned by the employee against the employ@r)Are they coincident to the
coverage and rank set in Articles 6 and 8 of the ID Protection of Workers’

Claims (Employer’s Insolvency) Convention, 1992 (NdlL73)?

11



3.2

3.3

3.4

Australia has ratified Convention 173 but has eoacted legislation to put it into
operation. Employees are regarded as unsecuredocsednd rank behind secured
creditors in the pay out from assets liquidatedvording up of an insolvent company.

In your country, is there a guarantee institutbn that takes charge of the debts
unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?

Some industrial agrements provide for protectidn employees entitlements by
guarantee institutions although this is not wideapgtr The Federal Government also
operates a scheme, General Employee Entitlemened&ftiancy Scheme (GEERS),
which will provide eligilbe employees in the evaftan employer’s insolvency with
accrued entitlements to pay, annual leave, longigeteave, notice of termination and
standard severance benefits. It will not cover Bienprovided in industrial agreements
which are in excess of statutory or award standards

To what extent, if any, are the employee’s crédd protected by the guarantee
institution when an insolvency occurs? Is the crediprotection similar to the one
set under Article 12 of ILO Convention No. 173?

See answer to 3.2.

Is the guarantee institution subrogated in theights and/or privileges granted to
the worker, and may the so-called institution clainfor them during the insolvency
proceedings?

The employees would need to authorise any persdiody to act on their behalf in
insolvency proceedings. This may be included &sra tn an industrial agreement. The
Goverment does not act for employees in insolvepoyceedings. Eligibility for
GEERS benefits only arises when the company is dvapland assets are insufficient
to meet the employees entitlements.

4, Transfer of undertakings during an insolvency poceeding

4.1

When the whole or part of the enterprise is trasferred during an insolvency
proceeding, is there any particularity regarding the employees’ rights (i.e.
limitations on the obligation of subrogation regardng the employee’s credits due
by the new owner of the transferred enterprise)? Des your local law respect what
is provided by Council Directive 2001/23/EC, of 12March 2001, on the
approximation of the laws of the Member States reling to the safeguarding of
employees’ rights in the event of transfers of und&kings, businesses or parts of
undertakings or businesses?

If there is a transmission of business and the employer is required as part of that
transfer to recognise the employee’s period ofiserwith the prior employer then the
insolvent employer is not required to give notidet@rmination or make payment in
lieu thereo. If the new employer offers the empis/eemployment which the
Commission regards as ‘acceptable alternative gmpat’ then the requirement to
pay severance benefits may also not apply. In dngraase those benefits remain the
liability of the insolvent company. Unless the nemployer takes over the accrued
liabilities of the insolvent company any other biégseowed to the employees will
remain subject to the outcome of the insolvenceeedings.

12



What is the role of the workers’ representatives(works councils, unions) during
insolvency proceedings?

Unions may represent employees as creditors datmginistration of a company or
during insolvency proceedings. They may negotiate tioeir behalf in obtaining
redundancy benefits and may also be involved inptioeess of seeking a transfer of
the business to a new employer and the conditibtigabtransfer.

BELGIUM
Insolvency Proceedings and Workers’ Rights
Reply to Questionnaire
par Christian Storck
Conseiller & la Cour de cassation de Belgique
1. General guestions
1.1 In your country, is there any specific regulatin on insolvency proceedings? Please

list its title and date of issue (please state theriginal title and a rough English
translation).

Tout commercant qui a cessé ses paiements de ma@gsistante et dont le crédit se
trouve ébranlé est en étatfadlite.

La faillite est régie par la loi du 8 aoGt 1998ar la faillite, entrée en vigueur I€°'1
janvier 1998 ?

Les entreprises qui ne peuvent temporairement degueurs dettes ou dont la
continuité est menacée par des difficultés pouvamduire, a plus ou moins bref
délai, a une cessation de paiement peuvent, sidiuation financiére peut étre
assainie et si leur redressement économique sqrobgible, demander le bénéfice du
concordat judiciaire

L’institution fait I'objet de la loi du 17 juillett997 relative au concordajudiciaire,
entrée en vigueur I€janvier 1998.

Toute personne physique qui n'a pas la qualitéahencercant peut, si elle n’est pas
en état, de maniére durable, de payer ses deitgibleg ou encore a échoir et dans la
mesure ou elle n'a pas manifestement organisérsmiviabilité, introduire devant le
juge une requéte visant a obtenirraglement collectif de dettes

Cette procédure est détaillée aux articles 167%5/2uevants duCode judiciaire
introduits dans ce code par la loi du 5 janvier8,%ntrée en vigueur I Janvier
1999.

Bien que le réglement collectif de dettes soit @pé&cialement destiné & améliorer la
situation de particuliers victimes du surendettetnédnne peut étre exclu que se
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1.2

1.3

14

trouvent parmi les dettes impayées des sommes alules travailleurs occupés ou
ayant été occupés par le débiteur.

Ces trois procédures constituent des procédurasaiiiabilité au sens de I'article 2,
a), du reglement (CE) n° 1346/2000 du Conseil dm2p2000 relatif aux procédures
d’insolvabilité.

Please list the institutions (government ageras, courts, etc.) that are in charge of
insolvency proceedings; feel free to add any relemaiinformation.

La matiere de la faillite et du concordat ressa@rfsa compétence exclusive du tribunal
de commerce (C. jud., art. 574, 2°). Ce tribunaiglée, s’agissant de la faillite, un ou
plusieurscurateurs et, s’agissant du concordat, un ou plusiecogmissaires au
sursis

La matiére du réglement collectif de dettes regsactuellement a la compétence du
juge des saisies, qui est un juge au tribunal denjg@rre instance, et, en degré d’appel,
a la cour d’appel. Un projet de loi en cours d’eranmqui sera trés vraisemblablement
adopté trées prochainement, mais dont I'entrée gueur ne sera pas immédiate,
prévoit, en raison de la dimension sociale accentugreglement collectif de dettes,
d’en transférer la connaissance aux juridictionstrdwail. Ce contentieux ne sera
toutefois pas soumis, suivant le projet, a la faromaparitaire du tribunal ou de la
cour du travail mais a une formation composée du smgistrat professionnel. Il
revient en cette matiere a la juridiction compéede désigner umédiateur de
dettes

Please list the institutions (government ageres, courts, etc.) that are in charge of
the resolution of conflicts related to Employment law between the employer and
his/her employees.

Les contestations relatives aux contrats de lodageavail sont de la compétence du
tribunal du travail, dont les jugements peuverg &appés d’'un appel dont connait la
cour du travail.

Does the Employment Law Judge remain in chargef any legal matters after the
opening of the insolvency proceedings? Specificallis the Employment Law Judge
in charge of the termination of an employment contact once the insolvency
proceedings are opened? In an insolvency proceedingho is the Judge in charge
when a worker creditor claims for the acknowledgemst, the amount or the
privilege of his/her credit? Is there any chance otonflict of jurisdictions between
the Judge in charge of the insolvency proceedingsné the Employment Law
Judge?

La compétence exclusive du tribunal de commercematiere de faillite et de
concordat est circonscrite aux actions et confesttgui découlent directement des
faillites et des concordats judiciaires, conformétréece qui est prescrit par la loi sur
la faillite et par la loi relative au concordat jcidire, et dont les éléments de solution
résident dans le droit particulier qui concerneélgime des faillites et des concordats
(C. jud., art. 574, 2°, précité).

Il s’ensuit que, si le tribunal du travail est axgivement compétent pour statuer sur
I'existence et le montant de la créance du traaaillsur I'employeur, le tribunal de
commerce est, en revanche, seul compétent pourtdroette créance au passif de la
faillite et, sous réserves de certaines controgerpour déterminer si elle est
privilégiée ou chirographaire.
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The employment contract

2.1

2.2

2.3

When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in
force?

When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severancewd the workers be entitled to
as a consequence?

Is there any chance to terminate the employmentontract of one or more
employees once the opening of the insolvency prodeegs already occurred? What
reason is considered fair in order to allow the admmistrator of the insolvency
proceedings to terminate the employment contracts® the employee entitled to
any benefit or severance?

En principe, la survenance d’'une procédure d'iresnlité ne met pas fin aux contrats
en cours.

Il appartient dés lors au curateur a la failliteddbiteur d’y mettre fin.

S’agissant des travailleurs protégés en raisorieaertice d’'un mandat au sein des
organes sociaux de I'entreprise, on enseignaittivadellement que la survenance de
la faillite ne dispensait pas le curateur, au métreeque I'employeur avant la faillite,
de demander a la commission paritaire compéterdajablement au licenciement, la
reconnaissance des motifs d’ordre économique dunigge justifiant celui-ci.

Rompant avec sa jurisprudence antérieure, la Cowadsation a, par arrét du 25 juin
2001 Pas, 2001,n° 396), décidé que cette obligation ne s'impose qaagurateur
apres la faillite.

Elle a en effet estimé que la discrimination queslzonnaissance préalable des motifs
du licenciement a pour but de prévenir « est extdtggue la cessation des activités
ou la fermeture de I'entreprise, allant de paircaeelicenciement simultané, ou en un
temps trés proche, de tous les travailleurs, coestiexécution d’'une décision
judiciaire ».

Considérant que, sauf les cas exceptionnels résudi la loi, le curateur ne peut
continuer les opérations commerciales du faillge¢, dés sa désignation, il est dés
lors tenu de mettre fin aux contrats de travailcemrs, la Cour a décidé que le
jugement déclaratif de faillite constitue une décigudiciaire qui impose en principe
la cessation de toute opération commerciale, ee spre le risque de discrimination
n’existe plus.

La question reste entiére de déterminer si la ostance de fait que le curateur
exercerait encore de maniére limitée I'activitéfallli, ainsi qu’il y est autorisé en de
certains cas, suffirait a maintenir ce risque.

En régle, le travailleur licencié en raison dedagation des activités de I'entreprise a
droit a une indemnité de fermeture qui s’ajoutén@émnité de rupture.
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3. Employment credits and guarantee institutions

3.1

3.2

3.3

3.4

What privileges or preferences, if any, are graed to employment credits? Are
they coincident to the coverage and rank set in Aitles 6 and 8 of the ILO
Protection of Workers’ Claims (Employer's Insolveng) Convention, 1992
(No. 173)?

Les travailleurs bénéficient, en ce qui concernpdement de leur rémunération et
des indemnités comprises dans la rémunération e$ ghour la rupture de leur
engagement d’'un privilége général sur les meuhledéthiteur.

Leur créance prend rang immédiatement aprés ogliesnt pour objet les frais de
justice faits dans I'intérét commun des créanciges, frais funéraires en rapport avec
la condition et la fortune du défunt et les fragsderniére maladie pendant un an [loi
du 16 décembre 18%lir la révision duégime hypothécairert. 19, al. 1, 3°, b)] .

D’autres créances a caractéere social, au sens, l&geéficient d'un privilége
semblable qui prend place immédiatement aprés-elui

Ces privileges sont préférés a celui de I'Etat.

In your country, is there a guarantee institutbn that takes charge of the debts
unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?

To what extent, if any, are the employee’s créd protected by the guarantee
institution when an insolvency occurs? Is the credliprotection similar to the one
set under Article 12 of ILO Convention No. 1737

Is the guarantee institution subrogated in theights and/or privileges granted to
the worker, and may the so-called institution claimfor them during the insolvency
proceedings?

En cas de fermeture d’entreprise, définie commeetsation de I'activité principale,

lorsque le nombre de travailleurs es réduit en ales-du quart du nombre de
travailleurs qui y étaient occupés en moyenne auscde I'année civile précédant
'année de la cessation, les travailleurs béndficigour les indemnités auxquelles ils
ont droit, et dans les limites prévues par la loifenction de leur ancienneté, de la
qualité de certains d'entre eux et de la nature deantages concernés, de
l'intervention du Fonds d’'indemnisation des traleaifs licenciés en cas de fermeture
d’entreprises (loi du 26 juin 20G2lative aux fermetures d’entrepriges

Subrogé aux travailleurs dans la mesure de sorvertgon, le Fonds bénéficie d'un
privilege général sur les meubles du débiteur gang rang immédiatement apres
celui de ces travailleurs.

La Belgique n’a pas ratifié la Conventiofi 173 sur la protection des créances des
travailleurs en cas d’insolvabilité de leur employe

Les garanties dont bénéficient les créances deailteurs sont toutefois au moins

équivalentes a celles que prévoit cette conventiglhes leur sont en réalité
supérieures.
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4.1

When the whole or part of the enterprise is trasferred during an insolvency

proceeding, is there any particularity regarding tre employees’ rights? Does your
local Law respect what is provided by Council Diretive 2001/23/EC, of 12 March
2001, on the approximation of the laws of the MembieStates relating to the

safeguarding of employees’ rights in the event ofrdnsfers of undertakings,

businesses or parts of undertakings or businesses?

La matiére est régie par la convention collectieetrdwvail n° 3Bis du 7 juin 1985
concernant le maintien des droits des travailleeinscas dehangement d’employeur
du fait d’'un transfert conventionnel d’entrepriseréglant le droit des travailleurs
repris en cas de reprise de l'actif aprés failitenodifiée par les conventions
collectives de travail n°s 3 du 2 décembre 1986, §2aterdu 19 décembre 1989et
32quinquiesdu 13 mars 2002.

Cette convention a un champ d’application plusregst que la directive 2001/23/CE
du Conseil du 12 mars 2001 dans la mesure ou elEappliqgue pas aux entreprises
publiques.

Compte tenu toutefois de I'effet d’'une directivent les dispositions peuvent étre
invoquées directement contre I'Etat ou les perssmerales de droit public, cette
restriction n’est en principe pas de nature a naine travailleurs occupés au service
de ces entreprises publiques en vertu d’un codé& atavail.

La convention collective n° Ris constitue pour le surplus la transposition de la
directive.

Elle comporte en outre un chapitre consacré auitsddes travailleurs repris en cas
de reprise d’actif aprés faillite. Etant donné dpeedispositions des articles 3 et 4 de
la directive ne s’appliquent pas, « sauf si lessEaembres en décident autrement »,
aux transferts qui se réalisent a I'occasion d'pnecédure de faillite, ce chapitre

s'écarte assez sensiblement desdites dispositemarticles 3 et 4.

A noter que le transfert d’entreprise consécutifnaconcordat est considéré comme
un transfert conventionnel d’entreprise.

FINLAND

Insolvency Proceedings and Workers' Rights

Reply to Questionnaire

by Dr. Jorma Saloheimo
Vice President, Labour Court

1. General questions

1.1

In your country, is there any specific regulathn on insolvency proceedings? Please
list its title and date of issue (please state theriginal title and a rough English
translation).

In Finland, the proceedings for liquidation areulated in the new Bankruptcy Act
(konkurssilaki, issued 20.2.2004, in force as frbrhl.2004). The rules on business
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1.2

1.3

14

reorganization procedure are laid down in #e& on Reorganization of Companies
(laki yrityksen saneerauksesta, 25.1.1993). Findtly provisions on the termination of
an employment relationship in the context of insolwy proceedings are included in
the Employment Contracts Act (tydsopimuslaki, 2Z8001).

Please list the institutions (government ageres, courts, etc.) that are in charge of
insolvency proceedings; feel free to add any relemtiinformation.

Matters belonging to insolvency proceedings aredlehin the Finnish regular courts.
In the Ministry of Justice there is also a spedifficer, the Bankruptcy Ombudsman,
whose task is to supervise the administration atkh#pt's estates. He is competent
also to monitor business reorganizations to thergxte finds it appropriate.

Please list the institutions (government ageras, courts, etc.) that are in charge of
the resolution of conflicts related to Employment law between the employer and
his/her employees.

Conflicts relating to statutory labour law or tadividual employment contracts are
resolved within the system of regular courts. Tdig applies to disputes having their
origin in the insolvency of the employer.

Applications for guaranteed payment of wages, basethe Pay Security Act (1998),
are submitted to the local Manpower and Economytt@emhich is an administrative
body dealing with various manpower affairs.

It is to be pointed out that the competence of Ehmish Labour Court is confined
mainly to claims based on collective agreementscesemployees’ rights in the event
of the insolvency of their employer are normallyt n@gulated in collective

agreements, the Labour Court plays practicallyate at all in matters covered by this
guestionnaire. Therefore, the responses given tedlect the activities of a regular
court judge.

Does the Employment Law Judge remain in chargef any legal matters after the
opening of the insolvency proceedings? Specificallis the Employment Law Judge
in charge of the termination of an employment contact once the insolvency
proceedings are opened? In an insolvency proceedingho is the Judge in charge
when a worker creditor claims for the acknowledgemet, the amount or the

privilege of his/her credit? Is there any chance o€onflict of jurisdictions between

the Judge in charge of the insolvency proceedingsn@ the Employment Law

Judge?

Under Finnish law, a judge never terminates an eympént contract; the decision on
this rests with the employer or the bankrupt’s testdhe normal order of things is that
the insolvency of the employer occurs first andpiesented as grounds for a
termination, and then arises a dispute concerriagvalidity of the grounds. But even
if proceedings in an employment case are initigéok to insolvency proceedings, the
judge handling the employment issue remains compatepreside over the case.

The kinds of competence conflicts envisaged inghestion seldom arise in Finland
due to the fact that both employment law casesimsmvency proceedings fall within
the jurisdiction of regular courts. It is anothemtier that insolvency matters are
administered in summary proceedings, whereas emmoy cases are heard and tried
in ordinary proceedings with an oral hearing etc.
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2. The employment contract

2.1

2.2

2.3

When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in
force?

No, a separate measure is required to terminagengaioyment contract. See above.

When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severanceuld the workers be entitled to
as a consequence?

See above.

Is there any chance to terminate the employmentontract of one or more
employees once the opening of the insolvency prodeegs already occurred? What
reason is considered fair in order to allow the admmistrator of the insolvency
proceedings to terminate the employment contracts® the employee entitled to
any benefit or severance?

In case of an opened business reorganization guoegemployment contracts may be
terminated on grounds relating to the needs ofébeganization, e.g. if the termination
derives from a measure, contained in a confirmedgamnization plan, that causes the
work to cease. Such grounds are regulated in metaéldn Section 7, Chapter 7 of the
Employment Contracts Act. By and large, we are idgalvith ordinary dismissal
grounds of a collective nature. What is particliare is that the term of notice is only
two months and that also contracts made for a fperibd may be terminated even if
the contract period is still running.

Should the ground for termination not be valid, émeployee is entitled to damages. In
any case he or she will receive the services antktaoy benefits that are granted to all
employees made redundant on collective grounds.l&¥a of such protection has

been recently (in 2005) improved by amendmentstatutes regulating cooperation

within undertakings, manpower services and unenmpéy benefits.

If the employer is declared bankrupt, the employim@mtract may be terminated by
either party regardless of its duration. The pedbdotice is 14 days. The pay due for
the period of bankruptcy shall be paid from theKpapt's estate. As for other forms of
protection, see above.

3. Employment credits and guarantee institutions

3.1

3.2

What privileges or preferences, if any, are grated to employment credits? Are
they coincident to the coverage and rank set in Aitles 6 and 8 of the ILO
Protection of Workers’ Claims (Employer's Insolveng/) Convention, 1992
(No. 173)?

Employment credits enjoy no special privilege imkaptcy proceedings. Instead, the
workers’ claims are protected under the systemuafrgnteed payment of wages, see
below.

In your country, is there a guarantee institutbn that takes charge of the debts

unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?
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3.3

3.4

Yes, there is such a guarantee under which the ayls claims are in the first
instance met out of public funds. The system isii@gd in the Pay Security Act (1998,
with amendments) which is designed to comply whi# televant ILO Convention and
EC Directive. The administration of the guarantseentrusted to the manpower
authorities.

To what extent, if any, are the employee’s crédd protected by the guarantee
institution when an insolvency occurs? Is the cretliprotection similar to the one
set under Article 12 of ILO Convention No. 173?

In the event of the employer’s bankruptcy or insoley, the employee is entitled to a
guaranteed payment of wages and other debts afisimgthe employment which have
not been due for more than three months when theogee’s application is filed. The
maximum amount of payments thus guaranteed is 1% elfos. Regarding the
prescribed time and the types of claims protected, guarantee has has a wider
coverage than the one set forth in the ILO Conwenti

Is the guarantee institution subrogated in theights and/or privileges granted to
the worker, and may the so-called institution clainfor them during the insolvency
proceedings?

Yes. Claims payable as pay security pass to thte $in the date of the decision on
payment of the security. The State will then appesmra creditor in the insolvency
proceedings.

The part of the claims that cannot be recoverennfthe bankrupt or insolvent
employer is finally reimbursed to the State by theemployment Insurance Fund. The
assets of the Fund derive from the obligatory urleympent insurance contributions
collected from all employers and wage-earners.

4, Transfer of undertakings during an insolvency poceeding

4.1

When the whole or part of the enterprise is trasferred during an insolvency

proceeding, is there any particularity regarding thre employees’ rights? Does your
local Law respect what is provided by Council Diretive 2001/23/EC, of 12 March
2001, on the approximation of the laws of the MembieStates relating to the

safeguarding of employees’ rights in the event ofrdansfers of undertakings,

businesses or parts of undertakings or businesses?

The basic rules on transfer of undertaking angaly applicable to transfers effected
during insolvency proceedings. These rules inclingejoint liability of the transferor
and the transferee in respect of obligations whidse before the date of transfer from
a contract of employment or an employment relatignexisting on the date of the
transfer, as laid down in Art. 3(1) of Directive/2B01.

Furthermore, and in line with Art. 5(2)(a) of th&€xtive, Finland has opted to provide
that where a transfer is effected by a bankrupdtate, the transferor is not liable for
the employee’s claims arising from the employmetdtionship and payable before the
transfer. This “exception to an exception” does, rf@wever, apply if controlling
power in the bankrupt enterprise and in the tramsfeenterprise is or has been
exercised by the same persons on the basis of ehiperagreement or other
arrangement. The provision has been adopted inr amaindermine attempts to
circumvent the law, which in general aims to faatk transfers of viable parts of
bankrupt undertakings.
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The national provisions explained here are inclugle@ection 10, Chapter 1 of the
Employment Contracts Act.

5. What is the role of the workers’ representatives(works councils, unions) during
insolvency proceedings?

Workers' representatives have no special role solitency proceedings in Finland.
However, alongside with insolvency proceedingsdhaten is a cooperation procedure
taking place in the insolvent firm. All decisionsdameasures leading to reductions of
the work force are subject to negotiations with Wakers' representatives, normally
shop stewards of the relevant personnel groupsp&ation Within Undertakings Act,
1978). In the event of insovency or bankruptcy ofemployer firm the negotiation
procedure is in some respects simplified; e.gn#gotiation periods are shorter than in
the regular procedure.

FRANCE

Insolvency Proceedings and Workers’ Rights

Reply to Questionnaire

by Michel Blatman,
Conseiller a la Cour de cassation
Paris, France

1. General questions

11

In your country, is there any specific regulathn on insolvency proceedings? Please
list its title and date of issue (please state theriginal title and a rough English
translation).

Yes.

*Loi n° 73-1194 du 27 décembre 1973 «tendant awrassen cas de réglement
judiciaire ou de liquidation de biens, le paiemdas créances résultant du contrat de
travail » (Law of 27 december 1973 aiming to ensirease of administrative order or
winding-up , the payment of credits (claims) retate the contract of employment).
This law was resumed and extended by the followimg

* The « Loi du 25 janvier 1985 relative au redresent et a la liquidation judiciaire »
[Law of 25 january 1985 relating to administrativeder and winding-up of
undertakingghas been modified by the Loi du 10 juin 1994a(v of 10 june 1994

The law of 1985 has been codified as part of them@ercial code by the Ordonnance
du 18 septembre 2000 « relative a la partie I&giglalu Code de commerce » [relating
to Commercial code, legislative part] as Articles €20-1 and following of the
Commercial code).

The recent « Loi n° 2005-845 du 26 juillet 2005s@@ivegarde des entreprises » (Law

of 26 July 2005 on safeguard of undertakings) betiumbered and changed the
contents of these articles of the Code de commerce.
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1.2

1.3

1.4

Some articles of the “Code du travail” (labour cpddated to the payment of wages
(privileges _ Art. L.143—6, L.143-7 and L.143-8) darthe guarantee against
employer’s insolvency (L.143-9 to L.143-11-9) halso been modified by the law of
26.07.2005.

Please list the institutions (government ageres, courts, etc.) that are in charge of
insolvency proceedings; feel free to add any relemtiinformation.

The Tribunal de commerce(Commercial Courtfleals with insolvency proceedings.

It designates a jlige-commissairé (court-appointed receiver) — a commercial
magistrate- amdministrator and acreditors’representative. In case of winding-up, it
appoints diquidator . If a recovery plan is approvedcammissioner for execution of
the plan shall be appointed by the court.

A workers’s representative is designated by the work council, failing that the
work’s delegates, and failing that by the employees

Experts and supervisorsmay be appointed too.

TheProcureur de la République(public prosecutorsupervises the proceedings and
can ask that some acts should be done.

The “AGS » (Association pour la Gestion du régime d'assteades créances des
salariés) is the insurance agency managing the \gageantee insurance in case of
employer’s insolvency. It is linked with ASSEDIC ggociations for Employment in
Industry and Commerce) — bodies managing the lamamployment insurance funds)
or CGEA (Centre de Gestion et d’Etude AGS) whiaider management conventions,
carry out the guarantee insurance scheme.

Please list the institutions (government ageres, courts, etc.) that are in charge of
the resolution of conflicts related to Employment law between the employer and
his/her employees.

Conseils de prud’hommes (first level labour courts)
Cours d'appel (second level jurisdictions)
Cour de cassation (supreme court)

TheLabour inspectorate authorizes the dismissal of employees protectedrasult of
their statute against the termination of their cacttof employment.

Does the Employment Law Judge remain in chargef any legal matters after the

opening of the insolvency proceedings? Specificallis the Employment Law Judge
in charge of the termination of an employment contact once the insolvency
proceedings are opened? In an insolvency proceedingho is the Judge in charge
when a worker creditor claims for the acknowledgemst, the amount or the

privilege of his/her credit? Is there any chance otonflict of jurisdictions between

the Judge in charge of the insolvency proceedingsné the Employment Law

Judge?

Yes, after the opening of the insolvency procegditne Employment Law Judge
remains in charge of individual conflicts oppositite employee to his employer,
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related to the formation, execution or terminat@nan employment contract. His
competence is exclusive.in these matters.

Thus, the Employment Law Judge has to determinestience and the amount of
worker’s credit against the employer, the admiaisir, the liquidator, the creditors’
representative.

If the wage guarantee institution opposes to theleyee’s claim, the Employment
Law Judge is also competent to decide the case.

No, there is no chance of conflict of jurisdictidmstween the two judgdes. Because the
Employment Law Judge has received exclusive juwisai about these matters.

It must be seen that if the Insolvency Judge maytgleave to declare redundancies
(art. L.621-37 and L.621-64 of the Code de comnjendeere such measures become
for economic reasons “urgent, inevitable and ineligable” during the observation

period, or where the recovery plan provides fourethncies on economic grounds, the
Employment Law Judge deals whith the regularitythaf redundancy proceeding and
appreciates if relocation has been attemptedsimiild.

2. The employment contract

2.1

2.2

2.3

When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in
force?

They are still in force. Insolvency is not consitbas a case of contract frustration, as
a cause beyond control or act of God.

And the administrator, creditors’s representativéquidator has to terminate them if
the undertaking is not transferred or if redeplogimeside the undertaking or the
group to which it belongs cannot be made.

But if liquidation (winding-up) is decided by tleeurt, the termination shoud be
notified within 15 days by the liquidator, othereithe employee’s severance could not
be insured by the Wage Guarantee Insurance (AGS)

When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severancewd the workers be entitled to
as a consequence?

N-A

Is there any chance to terminate the employmentontract of one or more
employees once the opening of the insolvency prodeegs already occurred? What
reason is considered fair in order to allow the admmistrator of the insolvency
proceedings to terminate the employment contracts® the employee entitled to
any benefit or severance?

Once the insolvency proceedings occured, the receivnay terminate the employment
contracts on economic grounds (redundancy) or éosgnal reasons of dismissal (for
instance disciplinary offence, gross fault).

The administror (or liquidator) of the insolvencyopeedings may terminate the
employment contracts :
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If he is authorized by the Insolvency judge to mak®loyees redundant

If he alleges and proves real and serious reasaismiss.

The employee , if made redundant or dismissed foerofair reasons, will receive,
according to his seniority in the company, sevesapayment and wages in lieu of

notice.

If the Employment Law Judge would not consider tir@nination fair, the employee
would be also granted a compensatory award.

3. Employment credits and guarantee institutions

3.1

3.2

3.3

What privileges or preferences, if any, are gmated to employment credits (i.e.
credits owned by the employee against the employ@rAre they coincident to the
coverage and rank set in Articles 6 and 8 of the ID Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (NdlL73)?

Article L.621-130 of Code de commerce provides fai@s pursuant to a contract of
employment shall be guaranteed in the event of dmirdastrative order or court-
ordered winding-up:

1. by the preferential right established under élgs L. 143-10, L. 143-11, L. 742-6
and L. 751-15 of the Employment Code on the groamdlfor the amounts defined
therein and

2. by the preferential right established in Artid&01 (4) and Article 2104 (2) of the
Civil Code ”

Besides a general rignt of preference over movabdperty and another one over
immovables, employees are guaranteed by the “stipigge” of Article L.143-10 of
Code du travail : Where administrative order or winding-up proceedingre
instituted, all manner of remuneration owing toas#&d employees or apprentices and
the compensation referred to in Article L. 980-1%Hich the employer owes trainees
for the last sixty days of work or apprenticestiplsbe paid, less payments on account
already receivedthe existence of any other preferential claim nothstanding up to

an identical monthly ceiling for all categoriesluneficiary”

Holiday pay must also be paid the existence of atlyer preferential claim
notwithstanding (art. L.143-11)

As exists a wage guarantee insurance, theseqgasllook like meeting the provisions
set by ILO Protection of Workers’ Claims (Employgthsolvency) Convention, 1992,
n°173.

In your country, is there a guarantee institutbn that takes charge of the debts
unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?

Yes. The AGS (aforementioned) is an associationt#tkes charge of these debts.

To what extent, if any, are the employee’s créd protected by the guarantee

institution when an insolvency occurs? Is the crediprotection similar to the one
set under Article 12 of ILO Convention No. 1737
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3.4

Under Article L.143-11-1 of the “Code du travailafler « Loi n° 2005-845 du 26
juillet 2005 de sauvegarde des entreprises » [L&@60oJuly 2005 on safeguard of
undertakings] the insurance shall cover the folt@yvisums owing to employees
pursuant to their contracts of employment in thengwof asafeguard, administrative
order or court-ordered winding-up :

- on the date of the judgment instituting any adstiative order or court-ordered
winding-up.

- Claims as the result of breach of contracts of egmpkent during the period of
observation, within one month of the judgment sgttbut the plan of safeguard,
administration or assignment for the undertakingthiw fifteen days of the
winding-up order and during provisional tradingtearised under the winding-up
proceedings order.

- Claims pursuant to breach of contracts of emplkayimof salaried employees
offered a redeployment agreement in accordance Aiiticle L. 322-3 shall be
covered by the insurance, provided that the adinata, employer or liquidator,
as applicable, proposed the said redeploymentetontierested parties during one
of the aforementioned periods.

- Where the court orders winding-up, the sums owedindguthe period of
observation, the fifteen days following the winding order or the month
following the winding-up order for the salaried doyees' representatives for
whom provision is made in Articles L. 621-8 and@21-135 of the Commercial
Code and during provisional trading authorised wrtde winding-up proceedings
order, up to a maximum limit equivalent to one arftalf month's work.

Is the guarantee institution subrogated in theights and/or privileges granted to
the worker, and may the so-called institution claimfor them during the insolvency
proceedings?

* The AGS is subrogated in the rights and privilegiranted to the worker (art.. L.143-
9 of “Code du travail “ modified by law of 26 JUNDO05).

* |t has been held by a court that this institatimould claim tor her subrogated rights
and privileges during the observation period orilfthe undertaking had sufficient
funds to pay its debts without hampering its funititng.

4, Transfer of undertakings during an insolvency poceeding

4.1

When the whole or part of the enterprise is trasferred during an insolvency
proceeding, is there any particularity regarding the employees’ rights (i.e.
limitations on the obligation of subrogation regardng the employee’s credits due
by the new owner of the transferred enterprise)? Des your local law respect what
is provided by Council Directive 2001/23/EC, of 12March 2001, on the
approximation of the laws of the Member States reling to the safeguarding of
employees’ rights in the event of transfers of undekings, businesses or parts of
undertakings or businesses?

Article L.122-12-1 of the “Code du travail” provides that in case odinsfer of

undertaking realised during insolvency proceediris, new employer will not be
accoutable for the debts of the previous employer..
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5.

This an exception to the principle laid down bychetL.122-12 according to which the
contract of employment is transferred with the utaleng. The insolvency
proceedings are a legal limit to the conveyanceemwiployees’ claims on to the
transferee.

What is the role of the workers’ representatives(works councils, unions) during
insolvency proceedings?

A distinction is made between the employees’ regregtive (designated by the works council or, if
none, elected at the commencement of the insolvpnoyeedings) and the workers’representatives
(works councils, unions, personal delegate).

*

The employees’ representative follows insolvenpyoceedings and surveys the
declaration of debts arising from contracts of esgpient that is submitted to him by
the creditors' representative for verification. Tneditors' representative must send the
representative all relevant documents. The empByepresentative is consulted about
the major decisions of the court relating to theufe of the undertaking (observation,
continuation, recovery, assignment, winding-up)/sHe follows proceedings and can
present applications before the court. Decisiomsratings are notified to him/her.

He/she can stand up for an employee before the dymeant Law Judge (conseil de
prud’hommes) to get payment by the administrateditors’ representative, liquidator
or by the AGS.

The workers’ representatives inform the Insolwerdaidge on the firm or company’s
economic and social situation. They are informed @onsulted. The court hears them
before deciding on major steps. For instance, thieuhal de commerce” (Commercial
court) shall decide if the activity of the undeitak shall be continued during the
observation period, after interviewing or duly @l to a hearing in chambers the
debtor, the receiver, the creditors' representativaipervisor and the representatives of
the works council, or, if none, the personnel daleg. Samely, as to the adoption or
modification of a recovery plan.

If redundancies are contemplated, the adminigtrétte creditors’ representative or the
liquidator must consult the worls council. The adietions shall, at least, cover ways
and means of avoiding collective redundancies ducmg the number of workers
affected, and of mitigating the consequences byuwee to accompanying social
measures aimed, inter alia, at aid for redeplogingetraining workers made redundant.

GERMANY

Insolvency Proceedings and Workers’ Rights

Reply to Questionnaire

by Dr.Mario Eylert
Richter am Bundesarbeitsgericht

1. General Questions

1.1

In your country, is there any specific regulation @ insolvency proceedings? Please list

its title and date of issue.
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Yes. The “Insolvenzordnung” (InsO) (Insolvency Act)
The bill was passed on October 5th, 1994. Theaukednto force at January 1st, 1999.

The rules of the Insolvency Act are completed lyutations of the unemployment insurance in
the Social Security Act (Sozialgesetzbuch — SGB. IThe SGB Il contains rules for the
protection of workers’ claims (Insolvenzausfallgeld

1.2. Please list the institutions (government, agenciespurts etc.) that are in charge of
insolvency proceedings; feel free to add any relemtiinformation.

The insolvency proceedings begin by an applicattiom a creditor or the debtor himself. The
court in charge of the decision, whether or not fiheceedings is to be opened, is the (civil)
District Court (Amtsgericht). Reasons for the opening of insolvency proceediags
bankruptcy of the debtor (§ 17 (2) InsO), heavyeintgédness (§ 19 InsO).

The aim of insolvency proceedings is the equalsfatiion of all creditors. All creditors are
represented in thereditor insolvency assemblyGlaubigerversammliung).

After a preliminary test of the facts, the Distr@@ourt can order measures of protections, such
as to impose restraints of power of disposing eésor to nominate a provisional/preliminary
trustee/receiver (administrator) in insolvency

If there are enough assets, the District Courtingtitute the insolvency proceedings. The task
of the civil court is to create the procedural feafor the insolvency proceedings. The court
nominates and controls the trustee in insolvendye Trustee in insolvency supervises the
debtor’'s property and assets. From now on, thaeteubas the right to dispose and sell the
goods and collect the claims of the debtor (§ &I And the most important fact for the

Employment Law: The trustee takes over the positictmhe employer.

The “Agentur fur Arbeit” (unemployment insuranceeagy) is involved in the insolvency
proceedings as soon as it pays money to the enggdymesolvenzausfallgeld).

1.3. Please list the institutions that are in charge othe resolution of conflicts related to
Employment Law between the employer and his/her entpyees

Labour Courts
Agentur fur Arbeit

1.4. Does the Employment Law Judge remain in charge ofrgy legal matters after the
opening of the insolvency proceedings? Specificallys the Employment Law Judge in
charge of the termination of an employment contractonce the insolvency proceeding are
opened? In an insolvency proceeding, who is the Jgd in charge when a worker creditor
claims for the acknowledgement, the amount or therjvilege of his/her credit? Is there any
chance of conflict of jurisdictions between the Juge in charge of the insolvency proceedings
and the Employment Law Judge?

The Labour Law Court remains in charge of any leigdlour law matter after opening the
insolvency proceedings. In cases of terminationositract or in dismissal cases the labour courts
continue — sometimes after a short break — theisdiction. Therefore there are no conflicts
between the labour courts and the jurisdictiorhefdivil courts.

2. The employment contract
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2.1. When a declaration of opening of an insolvencyroceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in force?

The insolvency proceeding does not terminate thel@ment contract automatically. The InsO
(8 108 (1)) formulates: “The debtor's contractsemhployment (Dienstverhalt-nisse) continue
with the trustee of insolvency.” Other provisionstbhe InsO base on the continuation of the
contract between the workers and the trustee ofvaacy.

2.2. When an employment termination occurs due to the aming of the insolvency
proceedings, what benefit or severance could the vkers be entitled to as a consequence?

As there is no automatic termination of the cactirnere are no special rules in Germany.

2.3. Is there any chance to terminate the employment cdract of one or more employees
once the opening of the insolvency proceedings af@y occurred? What reason is
considered fair in order to allow the administrator of the insolvency proceedings to
terminate the employment contracts? Is the employeentitled to any benefit or severance?

During an insolvency proceeding the employmentgmtion act (Kiindigungsschutzgesetz) is
still applicable and not suspended. The insolveitesif is not a reason for termination the

contract. If the trustee/administrator closes timelantaking and consequently dismisses the
workforce, normally the dismissal is not held toupéair.

In a case of an insolvency the German law knowvlig afew corrections:

- the period of notice is reduced,

- the trustee/administrator could apply a simplifigdcedure for termination with the works-
council (Interessenausgleich mit Namensiliste).

If the trustee/administrator terminates the carttrawith or without legally acceptable reason -
the employees are not entitled to any benefit eersace, as long as there is no works-council.
If there is no legal reason for the dismissal, tioatract is not legally terminated by the
dismissal and the employee may claim reinstatenérd. works-council is elected it may
demand a social compensation plan from the trusdeshistrator (8123 InsO - (Sozialplan).
The compensation/severance for the loss of the plack is up to two and a half times the
monthly salary.

3. Employment credits and guarantee institution

3.1. What privileges or preferences, if any, are gnted to employment credits (i.e. credits
owned by the employee against employer)? Are theyiocident to the coverage and rank
set in Article 6 and 8 of the ILO Protection of Wolkers' Claims (Employer's Insolvency)
Convention, 1992 (No.173) ?

Employees’ claims which are founded after the opgndof an insolvency proceeding are
privileged (sog. Masseforderung, 8 55 (1) InsO)kSehclaims are satisfied beforehand.

Employees’claims which are founded before the apgemf an insolvency proceeding, are not
privileged (sog. Insolvenzforderungen, § 38 InsDjese claims are treated like all other claims.
They must be claimed for acknowledgement in theoliecy list which is kept by the
trustee/administrator.

3.2. In your country, is there a guarantee institubn that takes charge of the debts unpaid

by the insolvent employer, such as the one mentiothén ILO Convention No. 173 and/or in
the Directive 80/987/EEC?
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Yes — In Germany the “Agentur flr Arbeit” takes eaof that. It is obliged to pay to the
employee his last three salaries before the opefitite insolvency proceeding.

3.3. To what extent, if any, are the employés credits protected by the guarantee institution
when an insolvency occurs? Is the credit protectiosimilar to the onset under Article 12 of
ILO Convention No. 173?

See answer 3.2.

3.4. Is the guarantee institution subrogated in theights and/or privileges granted to the
worker, and may the so-called institution claim forthem during the insolvency proceeding?

Yes, if the “Agentur fur Arbeit” pays the “insolvepn money”, the employee’s claim is
subrogated by law to the institution

4. Transfer of undertakings during an insolvency proceding

4.1. When the whole or part of the enterprise is t@nsferred during an insolvency
proceeding, is there any particularity regarding the employees’ rights (i.e. limitations on the
obligation of subrogation regarding the employee’'sredits due by the new owner of the
transferred enterprise)? Does your local law respaavhat is provided by Council Directive

2001/23/EC of March 13', 2001 on the approximation of the laws of the Mendr States

relating to the safeguarding of employees’ rightsni the event of transfer of undertakings,
businesses or parts of undertakings or businesses?

When an undertaking is transferred, the contraengbloyment is transferred to the new owner (8
613 a BGB). There are no modifications in a casgnahsolvency proceeding.

Normally the new owner is liable for the debts whigere incurred by the old owner. This is
modified in an insolvency case. The new owner whaysbthe undertaking from the
trustee/administrator acquires the establishmemipbetely without these old debts.

5. Role of the workers’ representatives
During an insolvency proceeding the works counsiigs/ in office. Like any other employer the
trustee/administrator has to pay attention to itlets of the works councils. The InsO establishes

some special rights for the works councils in thsecof an insolvency proceeding (88 218 (3);
225 (3); 125 InsO).
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HUNGARY

Insolvency Proceedings and Workers' Rights

Reply to Questionnaire

by Judge Handé Tinde
President, Labour Court of Budapest
Hungary

General questions

1.1 In your country, is there any specific regulatin on insolvency proceedings? Please
list its title and date of issue (please state theriginal title and a rough English
translation).

1) A csdeljarasrdl, a felszamolasi eljarasroél és a végetsgasrol szolé 1991. évi IL.tv
(Act IL of 1991 on Bankruptcy Proceedings, LiquidatProceedings and Voluntary
Dissolution)

2) Bérgarancia Alaprol sz6lo 1994. évi LXVI. Tv.¢ALXVI of 1994 on the Wage
Guarantee Fund)

1.2 Please list the institutions (government ageras, courts, etc.) that are in charge of
insolvency proceedings; feel free to add any relemaiinformation.

Bankruptcy and liquidation proceedings are non-eotibus proceedings falling under
the authority of the_county courfor, in Budapest, the Municipal Court) with
jurisdiction for the registered office of the debt&oluntary dissolution is a non-
contentious proceeding falling under the authoofythe aforementioned court, as a
court of company registratio’\n important role is played by the Labor MarkeuRd,
which is discussed in detail under 3.2. The ligtodappointed by the county court that
has ordered the liquidation process has also #is@firole in the proceeding.

1.3 Please list the institutions (government ageres, courts, etc.) that are in charge of
the resolution of conflicts related to Employment law between the employer and
his/her employees.

Lawsuits originating in employment belong to thegdiction of Courts of Labor.

1.4 Does the Employment Law Judge remain in chargef any legal matters after the
opening of the insolvency proceedings? Specificallis the Employment Law Judge
in charge of the termination of an employment contact once the insolvency
proceedings are opened? In an insolvency proceedingho is the Judge in charge
when a worker creditor claims for the acknowledgemst, the amount or the
privilege of his/her credit? Is there any chance otonflict of jurisdictions between
the Judge in charge of the insolvency proceedingsn@ the Employment Law
Judge?

1. The opening of the insolvency proceeding doesiféct the charge of the

employment law judge if the filing of a complain svarior than the opening
of the the insolvency proceeding (ongoing employnhamsuit).
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2. But following the initial date of liquidation grclaim against the economic
organization in connection with property falling dem the sphere of
liquidation may only be enforced within the framewof liquidation. In this
case Courts of Labor shall dismiss the action. Fiibmn initial date of
liquidation, employer’s rights shall be exercisend aobligations shall be
fulfilled by the liquidator.

If a worker creditor claims for the acknowledgemienan insolvency proceeding, the
liquidator has to examine the claim: if he accéptse takes it into the list of the debts,
otherwise, if the claim or the amount of the clagrdoubtful he sends it to the court,
that has ordered the liquidation process to jutigectaim.

There has been an ongoing vacillation for quiteesdime over the jurisdiction of labor
disputes in insolvency proceedings. NonethelessrtGwaxis direction moves towards
a decision in favor of the authority of the Couyurt.

2. The employment contract

2.1 When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in
force?

The employment contracts are in force until thercdecision regarding the conclusion
of liquidation and the dissolution of the debtor.

2.2 When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severanceuld the workers be entitled to
as a consequence?

The employment contract doesn’t expire if the erppte resolve to terminate
themselves with legal succesgtransformation).

Employment ceases with cessation without legal essmrof the employer. In this
event, the employee is entitled to his averageimgsrduring the notice period and also
a severance pay.

2.3 Is there any chance to terminate the employmentontract of one or more
employees once the opening of the insolvency prodeegs already occurred? What
reason is considered fair in order to allow the adimistrator of the insolvency
proceedings to terminate the employment contracts® the employee entitled to
any benefit or severance?

Yes, the administrator of the insolvency procegsishall exercise the employer’'s
rights and obligations by the Labor Code and magmiteate employment of
unspecified duration by notice.

The reason for the notice shall only be a causenected with the employer’'s
operations. The employee is entitled to his aveeayaings during the notice period
and sevarance pay.

3. Employment credits and guarantee institutions

3.1 What privileges or preferences, if any, are grated to employment credits (i.e.
credits owned by the employee against the employ@rAre they coincident to the
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3.2

3.3

3.4

coverage and rank set in Articles 6 and 8 of the ID Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (NdL73)?

The Hungarian insolvency legislation is coincidémtthe Convention No.173. The
economic organization shall first satisfy the casftdiquidation debts from the assets
under the sphere of liquidation.

Costs of liguidation are: Wage and other persaoats payable by the debtor, also
including average earning for the periof of notiaed severance pay due at the
termination of employment (but just for an amouaséd on the Labour Code), along
with all applicable tax and contribution obligat®orHowever it does not include the
employee's claim for damages/compensation.

In your country, is there a guarantee institutbn that takes charge of the debts
unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?

Yes, the wage debt of economic organizations utidaidation towards employees
which cannot be settled for lack of cash may beamded from the wage guarantee
fund part of the Labor Market Found.

To what extent, if any, are the employee’s crédd protected by the guarantee
institution when insolvency occurs? Is the credit ptection similar to the one set
under Article 12 of ILO Convention No. 173?

In the course of establishing the requirementsfdrsidy, the liquidator may take into
account the wage debt of the business organizatititied to receive subsidy towards
the entitled parties existing on the day of waggnpent, but not more than fourfold the
compulsory minimum wage per entitled party, as rofi in the legal rule on the
establishment of the compulsory minimum wage.

Is the guarantee institution subrogated in theights and/or privileges granted to
the worker, and may the so-called institution claimfor them during the insolvency
proceedings?

Yes, if the liquidator is not able to pay the wa@gad severance pays of the employees
employed by an economic organization under liqinghatvithin 8 days following the
day of wage payment for lack of revenues servingoa®r for the costs of liquidation,
he may submit an application for refundable finah@gubsidy to the Fund. The
employees do not have the right to ask for thisrfoal subsidy directly, only the
liquidator has this possibility.

4, Transfer of undertakings during an insolvency poceeding

4.1

When the whole or part of the enterprise is trasferred during an insolvency
proceeding, is there any particularity regarding the employees’ rights (i.e.
limitations on the obligation of subrogation regardng the employee’s credits due
by the new owner of the transferred enterprise)? Des your local law respect what
is provided by Council Directive 2001/23/EC, of 12March 2001, on the
approximation of the laws of the Member States reléng to the safeguarding of
employees’ rights in the event of transfers of und&akings, businesses or parts of
undertakings or businesses?

The Hungarian legislation has implemented thee®ive 2001/23/EC. This entered
into force by Act XX of 2003.
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5. What is the role of the workers’ representatives(works councils, unions) during

insolvency proceedings?

State authorities and employers are obliged to e@ip with trade unions to promote activities
that represent their interests by ensuring thertiinédion required thereto, and to make known
to them the viewpoints and reasons pertainingeo tomments and proposals.

Prior to carrying out an action, the employer shdtirm the trade union of the workplace.

ICELAND

Insolvency Proceedings and Workers’ Rights

Reply to Questionnaire

by Eggert Oskarsson
President of the Labour Court of Iceland
Reykjavik

1. General guestions

11

1.2

1.3

In your country, is there any specific regulathn on insolvency proceedings? Please
list its title and date of issue (please state theriginal title and a rough English
translation).

The Bankruptcy Act of March 26, 1991, no. 21 (luog gjaldprotaskipti nr. 21/1991)
The Wage Guarantee Fund Act, no 88. (L6g um abysj@@&launa nr. 88/2003.)

Please list the institutions (government ageres, courts, etc.) that are in charge of
insolvency proceedings; feel free to add any relemtiinformation.

In the Icelandic judicial system there are no splecourts such as probate courts.
Therefore, insolvency proceedings are within thesgliction of the regular district
courts.

Once, the insolvency proceedings have been openétklrourt’'s decree, an executor
(always a lawyer) is appointed to administer thates

Please list the institutions (government ageras, courts, etc.) that are in charge of
the resolution of conflicts related to Employment law between the employer and
his/her employees.

Conflicts related to collective agreements fall hivit the jurisdiction of the Labour
Court. Otherwise, all conflicts related to Employthéaw are solved by the regular
trial courts. No other public institutions are imwed in solving conflicts between an
employer and his/her employees related to Employioaw.
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1.4

2.1

2.2

2.3

Does the Employment Law Judge remain in chargef any legal matters after the

opening of the insolvency proceedings? Specificallis the Employment Law Judge
in charge of the termination of an employment contact once the insolvency
proceedings are opened? In an insolvency proceedingho is the Judge in charge
when a worker creditor claims for the acknowledgemst, the amount or the

privilege of his/her credit? Is there any chance otonflict of jurisdictions between

the Judge in charge of the insolvency proceedingsné the Employment Law

Judge?

The judge never terminates an employment contract.

Once the insolvency proceedings have been openételrourt's decree and the court

has appointed the executor / administrator, it i@ executor’'s discretion whether or

not it is in the creditors’ interests to maintaie tenterprise, and thereby to maintain the
employment contracts.

The regular judge has jurisdiction over a disputdnMeen the bankrupt estate and a
worker creditor concerning the amount of the wotkeredit and its privilege.

Since both the insolvency proceedings and the gmpat issue are solved by the
regular judge there is no chance of conflict ofsdiction.

The employment contract

When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmated or are they still in
force?

No, the contracts are still in force until the ex®r / administrator decides to terminate
them, unless the employer terminated the contracte s/he knew that bankruptcy
proceedings were imminent.

When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severancewd the workers be entitled to
as a consequence?

See answer above.

Is there any chance to terminate the employmentontract of one or more
employees once the opening of the insolvency prodeegs already occurred? What
reason is considered fair in order to allow the adimistrator of the insolvency
proceedings to terminate the employment contracts® the employee entitled to
any benefit or severance?

Yes, some or all of the employment contracts cariebminated once the insolvency
proceedings have started. It is entirely at theeta’s discretion what is in the interest
of the bankrupt estate’s creditors. If it is noable to keep the business running the
executor can terminate the employment contractdergrounds that it is not possible
to keep the business running. The period of natidhis case would be the same as if
the business was not in financial crisis, maximurmsonths. The employee would
always be entitled to payment during the periodaifce, as well as holiday pay earned
during that time and the employer’s percentag&efiension fee.
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3.

Employment credits and guarantee institutions

3.1

3.2

3.3

3.4

What privileges or preferences, if any, are gmated to employment credits (i.e.
credits owned by the employee against the employ@r)Are they coincident to the
coverage and rank set in Articles 6 and 8 of the ID Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (NdlL73)?

The privileges and preferences granted to empfoipgdehe Bankrupcy Act of 1991 do
coincide with the coverage and the rank set inchesi 6 and 8 of the ILO Convention
no. 173.

More precisely, wages and other remuneration &vises granted to the bankrupt
employer, which were due 18 months prior to the ddtnotice, are privileged.

The privilege further comprises claims for comim for dismissal or termination of
the employment, holiday pay, claims by pension &uridr pension fee (i.e. the
percentage paid by the employer) earned and duneob&hs prior to the notice date.

In your country, is there a guarantee institutbn that takes charge of the debts
unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?

Yes, the Fund Guaranteeing the Payment of Wades teharge of those debts. The
directive was the incentive for the creation of thad in 1993. In 2003 the Fund’s
legal basis was amended to ameliorate it and tosadj to the ideas set forth in the
Directive 2002/74/EC.

To what extent, if any, are the employee’s créd protected by the guarantee
institution when an insolvency occurs? Is the crediprotection similar to the one
set under Article 12 of ILO Convention No. 173?

The fund guarantees the payment of claims whictevdeie 18 months prior to the
opening date of the insolvency proceedings, thtedglate the decree was issued.

Guaranteed is the payment of wages which the graplearned during the last three
months in his/her employment for the bankrupt empgip as well as claims for

compensation for dismissal or termination of theplryment for up to three months
period, holiday pay due 18 months prior to the apgmf the insolvency proceedings
and further, claims by pension funds for pensioa @ithin the 18 months.

The financial limit for wages and compensationd@missal is 250.000 IKR per month
or 750.000 IKR (9.750 Euro) and 400.000 IKR (5.280@0) for holiday pay and the
limit on pension claims is proportional to the eoyde’s wages.

The credit protection under Icelandic law seem$doa bit more extensive than the
protection described in Article 12 of ILO Convemtiblo. 173.

Is the guarantee institution subrogated in theights and/or privileges granted to
the worker, and may the so-called institution claimfor them during the insolvency
proceedings?

No, the Fund cannot claim from the bankrupt edtaeamount paid to the employees.
The Fund is financed by payments from employershiamployer pays 0,04% of the
amount of the remuneration s/he pays to the empkye the Fund via the state’'s
taxation system.
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4, Transfer of undertakings during an insolvency poceeding

4.1

When the whole or part of the enterprise is trasferred during an insolvency
proceeding, is there any particularity regarding the employees’ rights (i.e.
limitations on the obligation of subrogation regardng the employee’s credits due
by the new owner of the transferred enterprise)? Des your local law respect what
is provided by Council Directive 2001/23/EC, of 12March 2001, on the
approximation of the laws of the Member States reling to the safeguarding of
employees’ rights in the event of transfers of undeakings, businesses or parts of
undertakings or businesses?

Icelandic law fully respects the provisions in tbeuncil Directive 2001/23/EC.

5. What is the role of the workers’ representatives(works councils, unions) during

insolvency proceedings?

Under Icelandic law, worker’s representatives @b play any role in the insolvency

proceedings. Once the court has issued the depesgEng up the insolvency process,
the executor is appointed and s/he is entirelyaesiple for the administration of the

bankrupt estate. If s/lhe wants to consult with weosk representatives or feels s/he
needs their cooperation, when for example many &rsrkave to be laid off due to the
insolvency, s/he has the choice, but is not legattljgated to do so.

IRELAND

Insolvency Proceedings and Workers’ Rights

Reply to Questionnaire

by Mr. Kevin Duffy
Chairman, The Labour Court
Ireland

1. General guestions

11

In your country, is there any specific regulatn on insolvency proceedings? Please
list its title and date of issue (please state theriginal title and a rough English
translation).

The law in relation to insolvency in Ireland isngplex and is governed by a number of
statutes. For the purpose of this questioner therddating to the insolvency of limited
companies will be considered. Here, the relevantitafound in the Companies Act
1963, (the Act) which has been amended severaktifiee last amendment which is
relevant for present purposes was in 1999.

Where a company becomes insolvent there are thwesible statutory mechanisms
which may be activated:

i. Liquidation — where the company is would up asdassists distributed in a manner
prescribed by the Act.
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ii. Receivership — where a debenture holder appa@neceiver/ manager of the business.
The receiver may run the business but the appoirtimiea receiver usually leads to
liquidation.

iii. Examinership- here a company which is unaldepay its debts is placed under the
protection of the Court (the High Court) and anraieer is appointed to report to the
Court on the company’s chances of survival. Thennmirpose of this process is to

facilitate the survival of the company as a goingaern.

1.2 Please list the institutions (government ageras, courts, etc.) that are in charge of
insolvency proceedings; feel free to add any relemaiinformation.

Only the High Court has original jurisdiction inatters relating to company law. Thus
there is no role for the Labour Court in this arddne Director of Corporate

Enforcement has a general supervisory role in ioglato the observance of the
requirements of the Companies Acts 1963-1999 amdtisorised to bring proceedings
in the High Court where there is a breach of the. Ate Director of Corporate

Enforcement can apply to have Directors of a comphsqualified or restricted where
the company becomes insolvent or trades in a maroéibited by law.

1.3 Please list the institutions (government ageras, courts, etc.) that are in charge of
the resolution of conflicts related to Employment law between the employer and
his/her employees.

» Rights Commissioners

* The Equality Tribunal

= The Employment Appeals Tribunal
= The Labour Court

None of these bodies have direct jurisdiction ispext of the process of dealing with
insolvency. Where wages are unpaid the Employme@pieAls Tribunal can direct that
the outstanding amounts be paid by the State.

1.4 Does the Employment Law Judge remain in chargef any legal matters after the
opening of the insolvency proceedings? Specificallis the Employment Law Judge
in charge of the termination of an employment contact once the insolvency
proceedings are opened? In an insolvency proceedingho is the Judge in charge
when a worker creditor claims for the acknowledgemst, the amount or the
privilege of his/her credit? Is there any chance otonflict of jurisdictions between
the Judge in charge of the insolvency proceedingsn@ the Employment Law
Judge?

Please refer to the answers above. In relalty tndgel of the High Court has
jurisdiction in all matters relating to companyahsency.

2. The employment contract

2.1 When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in
force?
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2.2

2.3

Where a liquidator is appointed to an insolvermpany this operates as notice to the
employees of dismissal with immediate effect. Thguitlator may, however, be
authorised to continue the business and for tllisoe may continue to employ some or
all of the employees.

When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severancewd the workers be entitled to
as a consequence?

Employees are entitled to redundancy payments anahwalso be ebtitled to payments
in lieu of notice.

Is there any chance to terminate the employmentontract of one or more
employees once the opening of the insolvency prodaegs already occurred? What
reason is considered fair in order to allow the adimistrator of the insolvency
proceedings to terminate the employment contracts® the employee entitled to
any benefit or severance?

Please refer to question 2.1 and 2.2 above.

Employment credits and guarantee institutions

3.1

3.2

3.3

3.4

What privileges or preferences, if any, are graed to employment credits (i.e.
credits owned by the employee against the employ@r)Are they coincident to the
coverage and rank set in Articles 6 and 8 of the ID Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (NdL73)?

Wages and other payments (holiday pay, redundngy pension contributions and
payments in lieu of notice) rank as preferentiabtdeand are paid before ordinary
creditors.

In your country, is there a guarantee institutbn that takes charge of the debts
unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?

Yes. There is an insolvency fund which is admimesie by the Department of
Enterprise Trade and Employment.

To what extent, if any, are the employee’s créd protected by the guarantee
institution when an insolvency occurs? Is the crediprotection similar to the one
set under Article 12 of ILO Convention No. 1737

See question 3.2 above

Is the guarantee institution subrogated in theights and/or privileges granted to
the worker, and may the so-called institution claimfor them during the insolvency
proceedings?

The liquidator of a company is responsable fotritisting the assets in the manner
provided for under the Act. He or she must paywhekers in the priority to which
they are entitled. The liquidator is in turn ansai@e to teh High Court.

Transfer of undertakings during an insolvency poceeding

4.1

When the whole or part of the enterprise is trasferred during an insolvency
proceeding, is there any particularity regarding the employees’ rights (i.e.
limitations on the obligation of subrogation regardng the employee’s credits due
by the new owner of the transferred enterprise)? Des your local law respect what
is provided by Council Directive 2001/23/EC, of 12March 2001, on the
approximation of the laws of the Member States reling to the safeguarding of
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employees’ rights in the event of transfers of undeakings, businesses or parts of
undertakings or businesses?

Where employees are in employment at the dateaokter the regulations apply. If
their employment has come to an end at the timéidh&latoris appointed, they would
not be in employment at the date of transfer.

5. What is the role of the workers’ representatives(works councils, unions) during
insolvency proceedings?

They have no formal role. However in practice thuld be fully consulted by the liquidator.

ISRAEL

Insolvency Proceedings and Workers' Rights

Reply to Questionnaire

by Judge Elisheva Barak-Ussoskin,
Vice-President, National Labour Court,
Israel
Introduction
1. The enactments

Various enactments (laws and bylaws) regulate hgotky and liquidation proceedings in Israel. The
law also provides for court mandated recovery @ogr for insolvent corporations. The trend in the
Israeli legislature is towards combining insolvenegulations with bankruptcy law. These laws
apply to all workplaces, both corporate and private

The primary enactments are:

A relatively new law, the Companies Law, 5759-19@®reinafter Companies Law) that, in
questions of liquidation, adopts the regulationfingel in the older Companies Ordinance [New
Version], 5743-1983, (hereinafter Companies Ordiedmn enactment from the British times which
has been amended periodically over the years.

The new Companies Law, which created a mechaniserebly the court may freeze insolvency
proceedings in order to implement a court-supedviseovery program for the corporation.

Government corporations, companies wherein the rgovent holds the majority of the voting

power, are regulated by the Government Companigg b&35-1975. Liquidation of a government
corporation, and other related proceedings, regug@ernment approval. Non-profit organisations
are likewise regulated by a special law, the AmuotNon-Profit Organisations Law, 5740-1980, as
are cooperative organizations in the Cooperativeiedies Ordinance. The Bankruptcy Ordinance
[New Version], 5740-1980, regulates bankruptcy.

Israel’'s guarantee institution is the National &b&ecurity Institute, which will pay an insolvent

employer's debts as prescribed by the Nationalab&acurity Law (Consolidated Version) 5755 —
1995. It will be discussed in further detail below.
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2. The courts and the proceedings

In Israel, a corporation may enter insolvency pealiegs of its own accord, or by virtue of court

order. In both instances, the court with jurisdintiover insolvency and bankruptcy in Israel is the
Regional Court. A company or a creditor that wisteemstigate insolvency proceedings must apply
to the court, and the court must give a liquidatoder for any proceedings to commence. However,
prior to the granting of the order, a temporary sustrator may be appointed. Once the liquidation
order is in place, a permanent administrator isoaypd who is in charge, among other things, of
protecting workers and the rights guaranteed tanthmy their contracts and extant collective

agreements.

The court charged with the resolution of employnretdted conflicts, both as regards individual and
collective employment law, is the Labour Court. Ttabour Court consists of five Regional Courts
and one appellate body, the National Labour Court.

If insolvency proceedings are instigated in a gasaling before the Labour Court, the Labour Court
judge must halt the proceedings and transfer tee tmthe Regional Court. The Labour Court has
exclusive jurisdiction over worker's rights in thease of a solvent employer. However, once
insolvency or court-mandated recovery proceedimgsnecence, jurisdiction transfers to the Regional
Court and workers must seek redress as credit@msording to the&Companies Ordinance unpaid
wages from the period prior to issuance of a cmsdlvency order have top priority in payment of
creditors. However, payment is capped and earrahgse this ceiling are not similarly protected.

3. The employment contract

When insolvency proceedings are initiated, the egmknt contract remains enforceable until the
court issues a liquidation order. A number of righttach to an employee once the liquidation order
is granted.

In the case of insolvency proceedings that reauhé company’s closure, if the proceedings rasult
a de factotermination of an employment contract, the empdoye entitled to severance pay
according to th&everance Pay Law, 5723-1963

In cases where the insolvency proceedings resuli ieorganization of the company, the new
company may choose to terminate employment costi@stpart of its effort to attain solvency. In
such a case, the company is obligated to negatidiiethe union or representative worker’s body in
order to agree on the terms of the dismissals. @ncagreement has been reached, the employment
contracts of the laid-off workers are terminated #mey are entitled, in addition to whatever other
benefits were negotiated, to severance pay.

As mentioned earlier, th€ompanies Law also provides for court-mandated recovery of a
corporation. At the request of creditors, sharetisdor workers, the court may halt insolvency
proceedings, during which period, not to exceec mronths, no action may be taken against the
corporation without the permission of the courttristee is appointed by the court to oversee the
process. Workers have a dual interest in the cogipamcovery: as “creditors,” to whom the
corporation has a financial obligation, and as woskwho seek job security. Therefore, they may
have an incentive to agree to reductions in sdiarya specified period, or may waive receipt of
wages all together, in order to aid the companyeiaining solvency. During such a process, the
solution for workers torn between needed incomethagpursuit of long-term job security may be to
allow them to apply to the National Social Secutitgtitute as if a court order were in place. llsha
address this subject in more detail below.

The trustee overseeing the recovery program igatad to negotiate with workers regarding any

changes in their employment contracts. The trustetbe corporationstle factomanager until it
returns to normal business activity.
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In cases of a change of ownership or “transfer rafewtaking,” including privatisation, transfer of
part or all of the company to another owner, or atlyer change of ownership, tl@llective
Agreements Law, 5717-1957rovides:

Change of employer
“Where an undertaking has changed hands or been pé#tioned or amalgamated,
the new employer shall be regarded as an employeio twhom the collective
agreement applies.”

This binds the new employer to collective agreesaigned by the previous employer. However,
workers are not likewise bound. Reorganizationuneidncy dismissals, change of ownership and the
like may bring about significant changes in empleytnconditions. The new employer is obligated
to negotiate such changes with the workers, eitidividually in order to arrive at new individual
employment contracts, or with the representativdybof the employees in order to reach a new
collective agreement. This must be done if the tam of employment change significantly. If the
new owner cannot reach an agreement with the erptoyegarding these changes, the employees
have the right to have their employment contraetsninated and the new owner must pay all
attendant rights, including severance pay.

In cases of insolvency, the owner may choose tecteély terminate employees after negotiations
with the union. These employees are likewise eutiio severance pay. In cases of dismissals
resulting from insolvency when no insolvency orget exists, management is obliged to consult the
union or any other representative body of the warkén such instances, the union will usually
negotiate for a larger severance package thamittated by law.

In sum, changes resulting from insolvency affee #dmployment contract, whether an individual
contract or a collective agreement. As a rule,itladvidual employment contract comes to an end
once bankruptcy proceedings begin. However, in sasfea transfer of undertaking or court-
mandated recovery, the employment contract may dmegotiated with the agreement of the
employees.

4. Employment credits and guarantee institutions

Israeli insolvency regulations seek to protect eypésvis-a-vis other creditors, and guard their

rights. As mentioned above, the National Socialuigc Institute functions as Israel’s guarantee
institution. Once the court gives a liquidation erdan order of adjudication of bankruptcy, an orde
to wind up a company, partnership or society, aaligion of a partnership, an order to wind up a
cooperative society, or an order to wind up a naofip organisation, as provided by law, an

employee is entitled to seek compensation for uhpaiges and benefits from the National Social
Security Institute, up to a limited amount.

The problem arises when no legal proceedings haea linstigated. Many insolvent companies,
especially small ones who are seeking to avoiddation, dismiss their employees without applying
to the court. As a result, the employees are bdraed application to the National Social Security
Institute. Similarly, a corporation may begin thaeing-up process, but proceedings are expensive
and time-consuming, and employees have no redmgsthe court grants its order. Piercing the
corporate veil, while technically possible in somieumstances, is highly unusual, and moreover
impractical as most employers in such a situatienumable to personally pay their debts to their
employees.

In my opinion, this situation points to lacunain the law. The purpose behind the regulations

providing for application to the National SocialcBaty Institute is to protect the employees of
insolvent employers. If as a result of the compangsolvency an employee does not receive his or
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her wages, whether or not an employer has teclyibaken declared insolvent, that employee is
entitled to compensation. To my mind, this is a gaihe law the court must fill.

If an insolvency proceeding is initiated and th@rt@ppoints a temporary administrator, the court
defines the administrator’'s duties, including tlght to terminate employees. If such a right is
granted, the temporary administrator may do sasabhher discretion in keeping with the obligation
to preserve company resources and prepare itdoidition. In such cases, there is no doubt that th
employees may apply to the National Social Secumgyitute.

5. Transfer of undertakings

As discussed above, in a transfer of undertakingsresults from insolvency, the new owner inherits
the liability of the former owner as regards thghts of employees, including pension, paid leave,
severance pay, etc. The new owner is bound byddikative agreements signed by the previous
owner. If the new owner wishes to alter extantemllye agreements, he or she must negotiate with
the union regarding any changes, and may not detram existing rights. According to the
Severance Pay Law, an employer who dismisses atogegpafter one year of work is obligated to
pay one month’s salary for every year of employment

Likewise, according to the Severance Pay Law,

“Where an employee resigns by reasons of an a@ilecdeterioration of his conditions
of employment, or in view of other matters of labeoeilations affecting him and because
of which he cannot be expected to continue in hipleyment, the resignation shall, for
the purpose of this law, be deemed to be dismissal.

A transfer of undertakings is considered a sigaificchange in the conditions of employment.
Workers who resign because of a transfer of unkiedeare entitled to severance pay as if they were
dismissed. Furthermore, if only a part of the conypiz transferred, an employee who does not wish
to work under the new corporation is likewise cdeseéd dismissed in redundancy dismissals, and is
part of the negotiations for severance packages.

6. Institutions for the resolution of conflicts

Institutions for the resolution of conflicts betvmeemployees and employers may be divided into
internal and external, or judicial, bodies. The dabCourt is the primary external or judicial dibe

the resolution of conflicts between employees angpleyers in Israel; the Arbitration Institute
likewise play an important role, as do centersnfi@diation, the Legal Aid office, and a host of non-
profit organizations. Internal mechanisms includeL&eral Negotiation Committees, and the
dispute resolution tribunals of many large corporet and private institutions.
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ITALY

Insolvency Proceedings and Workers' Rights

Reply to Questionnaire

1. General questions

1.1 In your country, is there any specific regulatbn on insolvency proceedings? Please
list its title and date of issue (please state theriginal title and a rough English
translation).

It is still in force, as comprehensive act of bamtcy proceeding, the “Legge Fallimentare of
30 March 1942. This old law has been more times nae@ also though calling-off
interventions of the Constitutional Court and &t lay act n.80 of 14 May 2005. New reforms
in the proceeding are in settlement

1.2 Please list the institutions (government ageras, courts, etc.) that are in charge of
insolvency proceedings; feel free to add any relemtiinformation.

A Specialized judge TribunaleFallimentard is competent in insolvency proceedings.

In theliguidazione coatta amministrativiorced liquidation procedure similar to bankruptcy,
but against companies of special public interdike(Insurance or Credit Companies), only the
assessment of insolvency is judicial task. The @eding is managed by an administrative
authority (commissario liquidatore

1.3 Please list the institutions (government ageras, courts, etc.) that are in charge of
the resolution of conflicts related to Employment law between the employer and
his/her employees.

Ufficio di conciliazione Conciliation Office ( before introducing a laboutaim, it is
compulsory a previous attempt of agreement at diation Office)

Tribunale (in funzione di giudice del lavdras industrial Tribunal).

In case of insolvency proceeding, the judge of pheceeding is competent for paying-
injunctions for employees credits but for assesssmeglated to the labour contract and for
reinstatement is still competent the labour judgdystrial Tribunal)

Corte d’Appello ( for second instance)
Corte di Cassazione ( only for legal flaw )

1.4 Does the Employment Law Judge remain in chargef any legal matters after the
opening of the insolvency proceedings? Specificallis the Employment Law Judge
in charge of the termination of an employment contact once the insolvency
proceedings are opened? In an insolvency proceedingho is the Judge in charge
when a worker creditor claims for the acknowledgemst, the amount or the
privilege of his/her credit? Is there any chance otonflict of jurisdictions between
the Judge in charge of the insolvency proceedingsné the Employment Law
Judge?
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Jurisdiction in labour law cases is shared betwbankruptcy court (tribunale
fallimentare) and industrial tribunal ( giudice deVoro).

For injunction to pay is always competent the blnale fallimentare”( Bankruptcy
Court) for assessments related to the labour odnatad for reinstatement is only
competent the labour judge ( industrial Tribunal).

The employment contract

2.1 When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in
force?

They are still in force since the Company’s acyiv@ definitively closed down .

The administrator of the insolvency must formaligniiss the employees, otherwise the labour
contract is still in force and workers are creditof the wages

2.2 When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severanceuld the workers be entitled to
as a consequence?

The earnings supplement fund (* prestazioni della€a Integrazione Guadagni”)

2.3 Is there any chance to terminate the employment caract of one or more
employees once the opening of the insolvency prodeegs already occurred? What
reason is considered fair in order to allow the adimistrator of the insolvency
proceedings to terminate the employment contracts®s the employee entitled to
any benefit or severance?

He should receive (in charge of The National Sds&durity Service) unemployment benefits).

The employee must receive the final severance ( TRRRamento di Fine Rapporto), due also
in case of fair dismissal.

Employment credits and guarantee institutions

3.1 What privileges or preferences, if any, are grated to employment credits (i.e.
credits owned by the employee against the employ@rAre they coincident to the
coverage and rank set in Articles 6 and 8 of the ID Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (NdlL73)?

The former protection of employment credits witlyeneral privilege over real estates ( art.
2778 of Civil Code), was implemented at first or63%nd then on 1975 withfast privilege
not only for wage credits, but also for severangademnities and credits in case of omitted
social security allowances. After a Constitutioadurt decision, this first privilege prevails
also over the credits of Social Insurance Insti#tdiée missed contributions

3.2 In your country, is there a guarantee institution that takes charge of the debts
unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?

It is the Fondo di Garanzia, managed by INPS (@&g=curity Institution)
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3.3 To what extent, if any, are the employee’s creditprotected by the guarantee
institution when an insolvency occurs? Is the crediprotection similar to the one
set under Article 12 of ILO Convention No. 1737?.

Yes, like in the Directives.

3.4 Is the guarantee institution subrogated in theights and/or privileges granted to
the worker, and may the so-called institution claimfor them during the insolvency
proceedings?

Yes, but strictly in the amount they have realljdga the workers.

Transfer of undertakings during an insolvency poceeding

4.1 When the whole or part of the enterprise is trasferred during an insolvency
proceeding, is there any particularity regarding the employees’ rights (i.e.
limitations on the obligation of subrogation regardng the employee’s credits due
by the new owner of the transferred enterprise)? Des your local law respect what
is provided by Council Directive 2001/23/EC, of 12March 2001, on the
approximation of the laws of the Member States reling to the safeguarding of
employees’ rights in the event of transfers of und&kings, businesses or parts of
undertakings or businesses?

Italy implemented Directives of workers’ rightséase of transfer of enterprise.
Some misimplementations were amended trough pradirpiruling of EC Court of Justice.

What is the role of the workers’ representatives(works councils, unions) during
insolvency proceedings?

In new reforms, a more active role is forecastetl.pfesent, the big role is establish in
collective dismissals proceedings and in the temsf undertakings in implementation of
community law.

MALTA

Insolvency Proceedings and Workers' Rights

Reply to Questionnaire

by Judge Abigail Lofaro
Magistrate, Courts of Justice
Malta

1. General guestions

1.1 In your country, is there any specific regulatin on insolvency proceedings? Please
list its title and date of issue (please state theriginal title and a rough English
translation).

The Companies’ Act, 1995.
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1.2

1.3

1.4

2.1

2.2

2.3

Please list the institutions (government ageras, courts, etc.) that are in charge of
insolvency proceedings; feel free to add any relemtiinformation.

The First Hall of the Civil Court — followed bya\ppeal to the Court of Appeal.

Please list the institutions (government ageras, courts, etc.) that are in charge of
the resolution of conflicts related to Employment law between the employer and
his/her employees.

The Industrial Tribunal.

Does the Employment Law Judge remain in chargef any legal matters after the
opening of the insolvency proceedings? Specificallis the Employment Law Judge
in charge of the termination of an employment contact once the insolvency
proceedings are opened? In an insolvency proceedingho is the Judge in charge
when a worker creditor claims for the acknowledgemst, the amount or the
privilege of his/her credit? Is there any chance otonflict of jurisdictions between
the Judge in charge of the insolvency proceedingsné the Employment Law
Judge?

Insolvency Proceedings are tried by the Ordinaryr€and not by the employment
Court judges. The Judge is not in charge of thmiteation of an employment contract
once the insolvency proceedings are open. A Juidtiyggsin the 1 st Hall of the Civil
Court. There is no chance of a conflict.

The employment contract

When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in
force?

They are still in force.

When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severancewd the workers be entitled to
as a consequence?

N/A

Is there any chance to terminate the employmentontract of one or more
employees once the opening of the insolvency prodeegs already occurred? What
reason is considered fair in order to allow the adimistrator of the insolvency
proceedings to terminate the employment contracts® the employee entitled to
any benefit or severance?

Yes. Financial considerations. Yes.

Employment credits and guarantee institutions

3.1

What privileges or preferences, if any, are grated to employment credits (i.e.
credits owned by the employee against the employ@rAre they coincident to the
coverage and rank set in Articles 6 and 8 of the ID Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (NdlL73)?

Three months wages are privileged over all otheditors.
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3.2 In your country, is there a guarantee institutbn that takes charge of the debts
unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?

Yes.

3.3 To what extent, if any, are the employee’s créd protected by the guarantee
institution when an insolvency occurs? Is the crediprotection similar to the one
set under Article 12 of ILO Convention No. 173?

Substantially protected. Yes.

3.4 Is the guarantee institution subrogated in theights and/or privileges granted to
the worker, and may the so-called institution claimfor them during the insolvency
proceedings?

Yes.

4, Transfer of undertakings during an insolvency poceeding

4.1 When the whole or part of the enterprise is trasferred during an insolvency
proceeding, is there any particularity regarding the employees’ rights (i.e.
limitations on the obligation of subrogation regardng the employee’s credits due
by the new owner of the transferred enterprise)? Des your local law respect what
is provided by Council Directive 2001/23/EC, of 12March 2001, on the
approximation of the laws of the Member States reling to the safeguarding of
employees’ rights in the event of transfers of und&akings, businesses or parts of
undertakings or businesses?

Employees’ rights are fully protected and new emtakes over responsabbility. Yes.

5. What is the role of the workers’ representatives(works councils, unions) during
insolvency proceedings?

Intervening to safeguard workers’ interest.

NORWAY

Insolvency Proceedings and Workers' Rights

Reply to Questionnaire
by Elin Nykaas, Law Clerk
The Labour Court of Norway

1. General questions

1.1 In your country, is there any specific regulation @ insolvency proceedings?
Please list its title and date of issue (please &tahe original title and a rough
English translation).

The Bankruptcy Act of 8 June 1984 no. 58.
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1.2

1.3

1.4

The Act regarding enforcement and provisional mtide of 26 June 1992 no. 86.
The Satisfaction of Claims Act of 8 June 1984 rfh. 5

The Act relating to the state guarantee for wagend in the event of bankruptcy, etc.
of 14 December 1973 no. 61.

Please list the institutions (government agenciespurts, etc.) that are in charge
of insolvency proceedings; feel free to add any mlant information.

The Probate Court decides whether to open bankrupte Probate Court’s decision
may be appealed to the circuit court within two kseeOn opening the insolvency
proceedings, the probate court appoints an exectiisstee (as a rule a lawyer) who
shall ensure that the bankruptcy is carried outeodly. S/he shall investigate whether
the estate has outstanding claims, whether there baen payments from the estate
which may be returned, and whether the claims atjaive estate must be complied
with and which priority they have. If the estateaifarge or complex one, a creditors’
committee shall be appointed. The creditors’ conaajttogether with the executive
trustee, constitutes the board of trustees. Theutxe trustee and the creditors’
committee shall look after the common interestshef creditors and the interests of
the employees. For estates that exceed a certaih dn auditor shall also be
appointed. The meeting of creditors, which consddtsall the creditors, has the
highest authority in the insolvency proceedingsribmthe bankruptcy proceedings
these are called in to make decisions.

A bankruptcy may be avoided for a certain time tigto negotiations. The purpose is
to obtain an agreement with all the creditors ostponed payment if possible
combined with waivement of parts of the debt. Thsibess is then not bankrupt, but
certain decisions regarding its operation suchodleative redundancies etc. must be
assessed according to the rules of the Bankruptty A

Please list the institutions (government agenciesourts, etc.) that are in charge
of the resolution of conflicts related to EmploymehLaw between the employer
and his/her employees.

Conflicts between the employer and the employelesect to Employment Law shall
be decided by the ordinary courts as long as thélicts do not concern the validity,
existence or interpretation of collective agreemmeuch conflicts shall be decided
by the Labour Court.

Does the Employment Law Judge remain in charge ofrg legal matters after

the opening of the insolvency proceedings? Specdity, is the Employment Law

Judge in charge of the termination of an employmentcontract once the

insolvency proceedings are opened? In an insolvengyroceeding, who is the
Judge in charge when a worker creditor claims for he acknowledgement, the
amount or the privilege of his/her credit? Is thereany chance of conflict of
jurisdictions between the Judge in charge of the Bolvency proceedings and the
Employment Law Judge?

After insolvency proceedings are opened, it is aiphe executive trustee to decide
whether employment contracts are to be terminaBetth a decision depends on
whether the operation is to be terminated immeljiade to continue until further

notice. In case of the latter the question is wlietb undertake changes that entalil
reductions in the labour force and whether therimss subsequently shall be sold or
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liquidated. The executive trustee or the boardrostees are responsible for the
administration of the estate and make all decisiegarding the estate. The executive
trustee shall take care of the employees’ claimgatds the estate and the state
guarantee for wage claims. There is no judge ireablexcept in the Probate Court at
the request and decision of the insolvency procggdand in the case of a court trial
in connection with the bankruptcy. Whether a teation of employment is valid —
objectively justified — may be contested in theioady way before the ordinary
courts. Conflicts relating both to individual camtts of employment, including
termination of contracts, and to bankruptcy areicizt by the ordinary courts.
Consequently, there are no conflicts between diffejudges. Oslo is an exception in
that there is a separate Probate Court. Sincertimte Court’s jurisdiction is limited
to the opening of insolvency proceedings, therel Wwé no conflicts between
individual judges.

2. The employment contract

2.1

2.2

2.3

When a declaration of opening of an insolvency pra&eding is issued, are the
employment contracts considered automatically ternrmated or are they still in
force?

Opening of an insolvency proceeding in itself does entail automatic termination
of employment contracts. The estate may decide hehdb enter the employment
contract or not. An employee may demand that tteteeslecides whether to enter the
agreement within three weeks from opening the uesaly proceedings. Within this
period the estate has to decide whether to entewacontract or to terminate the
existing contract. In both cases the estate maskiga declaration of its decision. In
addition, the employees shall receive a standatdenof dismissal according to the
provisions of the Act relating to Worker Protectiamd Working Environment
(WEA).

The estate automatically enters the contract afieze weeks unless it issues a
declaration to the contrary.

When an employment termination automatically occurgdue to the opening of the
insolvency proceedings, what benefit or severancewd the workers be entitled
to as a consequence?

The contract of employment does not automaticatmninate at the opening of the
insolvency proceedings. The question is consequantl relevant.

If a contract of employment is terminated, the adreeriod of notice shall be kept
and the employee shall receive pay during the derfaotice.

Is there any change to terminate the employment cdract of one or more
employees once the opening of the insolvency prodewys already occurred?
What reason is considered fair in order to allow tle administrator of the
insolvency proceedings to terminate the employmerttontracts? Is the employee
entitled to any benefit or severance?

If the executive trustee or the board of trusteemediately decide to reduce or
terminate the business, it is normally up to thatesto decide which employees that
are needed and which employees that are to contirmrking during this period

depending on an objective evaluation of the requamts of the estate. This means
that the estate may terminate the contracts ofoormeore employees immediately at
the opening of the insolvency proceedings. In tha demand to objective

justifiability is connected to the requirementstbé estate, this assessment will be
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somewhat different than in case of termination wipyment contracts for other
reasons. Seniority rights are not decisive in tls&ate’s decisions about which
employees that are given new contracts of employmed which contracts that will
be terminated. The courts will presumably not gasilerrule the executive trustee’s
decision in regard to the demand for objectiveifjakility. The agreed period of
notice and right to pay is the same as when insolwv@roceedings are not the case.

3. Employment credits and guarantee institutions
3.1 What privileges or preferences, if any, are grantedo employment credits (i.e.
credits owned by the employee against the employ@rAre they coincident to the
coverage and rank set in Articles 6 and 8 of the ID Protection of Workers’
Claim (Employer’s Insolvency) Convention, 1992 (Nol173)?

Workers’ claims are privileged in case of emplogeinsolvency. Wages include,
among other things, ordinary regular pay or incentvages, payments in kind that
by both parties are intended to be reimbursementiseowork of the employee, and
benefits from the employer. Overtime pay, as wsllsapplementary pay for shift
work and the like are privileged. This does, howewmt include typical expenses
related to work such as working clothes, equipmand travels. The preferred claim
applies to employees. It does not include pay tmrgssioned workers, manager,
equals to manager, and members of the board cempjoyee who has owned more
than 20% of the business. Claims to wages from ¢meployees’ elected

representatives to the board are privileged butmtite fee for this assignment.

The date of expiration of the claim must normalbyt exceed more than 4 months
previous to the time limit, which usually is theydaf the opening of the insolvency
proceedings. The right is limited to a total of swonths but so that it is possible to
choose the best six months.

Holiday pay is also a privileged claim. Claims tailay pay are, however, limited to
maximum 30 months. The holiday pay must, as a ma& not have been earned
more than 24 months before the time limit, unléssdate of expiration of the claim
does not exceed four months before the time limit.

Pay during the period of notice is also a privikg#aim. This right is however
limited to the period of notice that follows fromB#& 8§ 58, unless a longer period of
notice has been set in a collective agreementthess six months before the time
limit.

Sick pay during the period of the employer’s obiiga to pay is a privileged claim.
The same applies if better terms than the provisiminthe National Insurance have
been agreed upon through a collective agreementas@ado be covered by the
employer, for example the difference between snes the basic amount and 100%
pay. If an agreement has been made relating todoayng family care leave in
connection with adoption or birth, educational kaer other types of leaves of
absence, the claim might be warranted. The congugioint is whether these
payments are to be regarded as wages, which avdeged according to the
provisions of the law. In my opinion does the Nogvea legislation accord with the
ILO Convention no. 173, Art. 6 and 8.

! The employer is required to pay an employee wéayes certain period of time in case of employekress. This
period starts from the first day of absence duadapacitation and lasts up to 16 calendar days.Ndtional Insurance is
responsible for the payment of sick benefits ireaafsiliness that exceeds this period.
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3.2

3.3

3.4

In your country, is there a guarantee institution hat takes charge of the debts
unpaid by the insolvent employer, such as the oneentioned in ILO Convention
No. 173 and/or in the Directive 80/987/EEC?

The state guarantee for wage claims ensure thattéte on certain conditions cover
wages, holiday pay, and a number of other paymienthe event of employer’s
bankruptcy. The claims will only be covered by #tate guarantee if the estate is
unable to pay privileged claims in full. The exeeattrustee is responsible for
payments from the estate or applies to the stadeagtee for wage claims. Payments
from the estate must be approved by the court.

To what extent, if any, are the employee’s creditprotected by the guarantee
institution when insolvency occurs? Is the credit ptection similar to the one set
under Article 12 of the ILO Convention No. 173?

The state guarantee for wage claims does, as anuaincover all privileged wage
claims as mentioned in 3.1. The guarantee coveligany wages or incentive wages.
This means that all claims to wages, including paytin kind that by both parties
are understood to be payment for the work of thpleyee, are covered. Almost all
benefits from the employer are therefore cover&dept for typical reimbursements
in connection with the work such as working clothemls, and travels. Overtime
pay, extra pay for shift work, and similar paymertswever, are included. This
protection seems to at least be comparable with dhaArticle 12 of the ILO
Convention No. 173.

Is the guarantee institution subrogated in the rigis and/or privileges granted to
the worker, and may the so-called institution claimfor them during the
insolvency proceedings?

The rights of the employee in the event of empl@ybankruptcy mainly correlate
with the rights granted by the Act Relating to Wa@&ims in the Event of
Bankruptcy. The state guarantee is based on theugxe trustee’s application to the
Directorate of the Labour Commission, which considmd decides the matter.

4, Transfer of undertakings during an insolvency poceeding

4.1

When the whole or part of the enterprise is transfeed during an insolvency
proceeding, is there any particularity regarding the employees’ rights (i.e.
limitations on the obligation of subrogation regardng the employee’s credits due
by the new owner of the transferred enterprise)? Des your local Law respect
what is provided by Council Directive 2001/23/EC, 012 March 2001, on the
approximation of the laws of the Member States reling to the safeguarding of
employees’ rights in the event of transfers of undéking, businesses or parts of
undertakings or businesses?

If whole or part of the enterprise is transferredinly an insolvency proceeding, the
new owner is not responsible for claims towardspievious owner. Employees with

privileged claims towards the previous owner’s testmay get wage guarantee
coverage on ordinary grounds. If whole or parthe &nterprise is transferred before
the opening of the insolvency proceedings, claimsned during the previous

ownership may be addressed to the new owner.

The provisions on transfers of undertakings in WERapter Xl A execute Council
Directive 2001/23/EC on business transfers anéissamed to correlate with this.
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5. What is the role of the workers’ representatives(works councils, unions) during
insolvency proceedings?

Worker’s representatives have no special role duiisolvency proceedings except for taking
care of workers’ rights in the ordinary way. If theajority of the employees so demand the
Probate Court, as a main rule, is to appoint aesaprtative for the employees to the creditors’
committee. This is also the case if one or morensithat together organize a majority of the
employees ask for the appointment of such a reptathee.

Translated by Gyri Ryen

SLOVENIA

Insolvency Proceedings and Workers’ Rights

Reply to Questionnaire

by Prof. Dr. Janez Novak
Supreme Judge
Supreme Court of the Republic of Slovenia

1. GENERAL QUESTIONS

1.1.

In Slovenia (hereinafter referred to as RS), telelfconcerned is regulated by:

- Compulsory Composition, Bankruptcy and Liquidatict (Official Gazette of RS, Nos. 67/93 to
1001/2000, in Slovenian: Zakon o prisilni poravn@t@&aju in likvidaciji);

- Guarantee and Maintenance Fund of the RepublidoMeSia Act (Official Gazette of RS, Nos.
25/978 to 53/99, in Slovenian: Zakon o jamstvenamprezivninskem skladu Republike
Slovenije);

- Provisions of Articles 103 to 108 of the Employméwt (Official Gazette RS, No. 42/2002, in
Slovenian: Zakon o delovnih razmerjih), regulatthg termination of employment contract due
to the opening of a dissolution proceeding agaih& employer or composition (forced
settlement) proceeding;

- Convention of International Labour Organization N&58 concerning Termination of
Employment at the Initiative of the Employer (hesdter referred to as Convention No. 158);

- Convention of International Labour Organization M@3 concerning the Protection of Workers'
Claims in the Event of the Insolvency of their Eoydr (hereinafter referred to as Convention
No. 173);

- EU Directives:
* Council Directive 2001/23/EC of 12 March 2001 the approximation of the laws of the
Member States relating to the safeguarding of eygas' rights in the event of transfers of
undertakings, businesses or parts of undertakinbssinesses
* Directive 2002/74/EC of the European Parliamerd af the Council of 23 September 2002
amending Council Directive 80/987/EEC on the apjmation of the laws of the Member
States relating to the protection of employeesi@advent of the insolvency of their employer
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1.2.

The institutions acting or participating in the peedings concerning the protection of the empldyees
rights in the event of the insolvency of their eaydr are the following:

The Guarantee and Maintenance Fund (under thegioogi of the Guarantee and Maintenance Fund
of the Republic of Slovenia Act), General Court®if@nercial Law Divisions of Courts of General
Jurisdiction - under the provisions of the Compotsbomposition, Bankruptcy and Liquidation Act),
and Labour Courts under the provisions of the Egplent Act.

Composition (forced settlement) proceedings aredeoted by: settlement senate and forced
settlement administrator.

Bankruptcy proceedings are conducted by: bankrugteyate, administrator in bankruptcy and
creditors' board.

Liquidation proceedings are conducted by: liquiniatisenate and administrator in liquidation.
Commercial Law Divisions of Courts of General Jdiétion are competent for proceedings under the
Compulsory Composition, Bankruptcy and Liquidatéxct.

The founder member of the Guarantee and MaintenBuond is the Republic of Slovenia (Article 4
of the Guarantee and Maintenance Fund of the Ripob&lovenia Act).

1.3.

During the bankruptcy proceedings, the claims (fxample, the workers' claims against the
employer) have to be registered with the bankruptepate (Article 137 of the Compulsory
Composition, Bankruptcy and Liquidation Act). Inettmajority of cases, Labour Courts rule in
insolvency proceedings against the employer (fan®le, concerning the termination of employment
contract, payment of wages, severance pay andas)mil

1.4.

Labour Courts are competent to rule in disputesiragifrom the termination of employment contract.
This applies also to cases involving employer'slirency (for example, in cases of composition,
bankruptcy or liquidation). Relevant for labour miises is the provision of Article 137 of the
Compulsory Composition, Bankruptcy and Liquidatidet, setting out in the first paragraph that the
creditors shall register their claims with the baitcy senate within two months from the day on
which the announcement of the opening of the bakyuproceedings was published in the Official
Gazette of the Republic of Slovenia. The above-maat term is preclusive. The claim or part of
claim arising out of the employment that is not remkledged by the bankruptcy senate may be
invoked by the worker in the proceedings instituaethe Labour Court.

Jurisdictional dispute between the Court of Labanat the Court of General Jurisdiction (Commercial
Law Division of District Court, conducting the banbtcy proceedings) is possible. Such disputes are
resolved by the Labour and Social Division of thupi®@me Court of the Republic of Slovenia. During
the last ten years, there have been no such dsspute

2. THE EMPLOYMENT CONTRACT

2.1.

The first paragraph of Article 103 of the Employrmekct specifies that in the bankruptcy or
liquidation proceedings executed by the court,atiministrator in bankruptcy or the administrator in
liquidation may (underlined by J.N.), with a 15-day period of nefi terminate the employment
contracts to employed workers whose work becameagssary due to the start of the bankruptcy
proceedings or liquidation of the employer.

This means that the employment contracts are noinatically terminated and that those workers
whose work is still necessary shall remain employed

The second paragraph of the same Atrticle of thel&mpent Act regulates separately the termination
of employment contracts to a large number of warK@rticles 96 to 102 of the Employment Act). In
this case the administrator in bankruptcy or theniatstrator in liquidation shall observe the
provisions of the first and third paragraphs ofiéde 97 (notifying the trade union and the National
Employment Office on the situation relating to #mployed workers), and shall consult the trade
union about the possible ways of preventing andkihign the number of terminations and about the
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possible measures for the prevention and mitigadbrnarmful consequences of the employer’s
bankruptcy or liquidation.

2.2.
See the answer under Point 2.1.

2.3.

Such a possibility exists, however, the employnoemitract shall not be terminated immediately, but
only after the expiry of a 15-day period of not&rting to run one day after the date when the
service of termination of the employment contraetsveffected to a worker. Under the terms and
conditions determined in the first paragraph ofiddet 103 of the Employment Act (Point 2.1.), it is
possible to terminate the employment contracts karge number of workers. The condition is that
due to business reasons (for example, the insojvehdhe employer), the work of the workers
becomes unnecessary (first paragraph of Articleo®@@he Employment Act, Article 4 of the
Convention No. 158). The existence of a busineasar shall be proved by the employer (first
paragraph of Article 82 of the Employment Act, Ranof the second paragraph of Article 9 of the
Convention No. 158).

The workers shall have the preferential right toplEryment if in the bankruptcy proceedings, the
debtor (the employer) is sold as a legal entitytithe 104 of the Employment Act), or if composition
(forced settlement) was reached in the bankruptoggedings (Article 105 of the Employment Act).
The workers are also entitled to the severancefpdicle 107 of the Employment Act) as laid down
in Article 109 thereof, that is to say in cases wliige employment contract is terminated regularly
due to the business reason (as for example, thdéogen|s insolvency), or the reason of a worker's
incapacity (non-achievement of expected work resuion-fulfilment of conditions for the execution
of work, second indent of the first paragraph oficle 88 of the Employment Act). Fault reasons on
the part of the worker are excluded (violation loé tcontractual obligation or any other obligation
arising from the employment, third indent of theysion mentioned).

3. EMPLOYMENT CREDITS AND GUARANTEE INSTITUTIONS
3.1.
Preferential rights, set out in Articles 6 and &t Convention No.173, are extended in Slovenia by
the provisions of the second paragraph of Artidd@® df the Compulsory Composition, Bankruptcy
and Liquidation Act and Article 19 of the Guaranimed Maintenance Fund of the Republic of
Slovenia Act. The above mentioned provision of @empulsory Composition, Bankruptcy and
Liquidation Act states that the following shall paid as preferential costs during the bankruptcy
proceedings:
- Wages and wage compensations for the periodeofat three months prior to the opening of
the bankruptcy proceedings,
- Claims arising from injuries at work which the rkker suffered with the debtor, and arising
from occupational diseases,
- Holiday pay for the time of unused regular anrhaiday for the current calendar year,
- Severance pay in the amount and under the conditietermined for the redundant workers
by the Employment Act.
If the claims of a worker cannot be paid from tihaptoyer's assets due to his insolvency (Articld 2 o
the Guarantee and Maintenance Fund of the Repablgiovenia Act), the worker shall be entitled,
under Article 19 of the Guarantee and MaintenangedrFof the Republic of Slovenia Act, to the
payment of:

- Unpaid wages for the last three months priorhie tlate on which the employment was
terminated;

- Unpaid wage compensations for paid absence fronk Yor the three months prior to the date
on which the employment was terminated;
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- Wage compensation for the period of unused anlaaale to which the person is entitled
during the current calendar year,

- severance pay in the amount and under the conditietermined for redundant employees by
the regulations governing employment relationships.

3.2.

This is the Guarantee and Maintenance Fund of tepuBRlic of Slovenia, implementing the
provisions of Article 9 and the subsequent Artiacdégshe Convention No. 173 and the EU Directive
80/987/EEC.

3.3.

Compulsory Composition, Bankruptcy and Liquidatiaet and the Guarantee and Maintenance Fund
of the Republic of Slovenia Act, and partially atbe Employment Act, actually extend the rights of
the workers, stipulated in Article 12 of the Contien N0.173.

3.4.

The main obligation of the Guarantee and Mainteadfnnd of the Republic of Slovenia is to ensure
the above-mentioned rights (particularly Point)3.The first paragraph of Article 28 of the Guarmnt
and Maintenance Fund of the Republic of Slovenia dtipulates that the claims of the beneficiary
(worker) against the employer or the bankrupt gasthe above-mentioned Fund to the extent of
rights as determined by this act. The Fund is alstitled to demand the repayment of the funds
obtained on the basis of false information (Arti2ke of the Guarantee and Maintenance Fund of the
Republic of Slovenia Act). The Slovenian law does stipulate that the Fund could claim for the
workers during the insolvency proceedings.

4. TRANSFER OF UNDERTAKINGS DURING AN INSOLVENCY PROCE EDING

4.1.

This issue is regulated by the Employment Act una@especial subchapter titled: 11. Change of
Employer (Articles 73 and 74 of the Act). Thesactet transpose into the Slovenian legislation the
principles stated under Articles 3 to 6 (maintainthe workers' rights) and Article 7 (informing and
consulting) of the Directive 2001/23/EC.

In case of transfer of undertaking or part of utaléng, the principle of equal rights of the workeit

the new employer - transferee shall apply for asi@ne more year (second paragraph of Article 73).
If the employer — transferee must terminate a wdskemployment contract due to objective reasons,
the worker shall have the same rights as if hisleympent contract was terminated due to business
reasons (burden of proof on the employer, righthtoperiod of notice, right to severance pay) ¢hir
paragraph). The employer — transferor and the eysple transferee shall share the liability (joint
liability) for damages related to the claims of wens which occurred until the date of the tranafed
which arise from the termination of employment caot (under the third paragraph), made by the
employer — transferee due to objective reasonst(fpparagraph.

If the worker refuses the transition and the actaatying out of work with the employer - transtere
the latter may extraordinarily terminate his empheynt contract (fifth paragraph of Article 73).

Article 74 binds both employers to inform the tragdons at least 30 days prior to the transfertand
consult them on the circumstances related to Hrester.

5. THE ROLE OF THE WORKERS' REPRESENTATIVES

Partial answer to this question was already giweiddint 4.1.:

Article 74 of the Employment Act stipulates thae temployer — transferor and the Employer —
transferee shall inform the trade union at leasti&@s prior to the transfer on the following: treded

or the proposed date of transfer, the reasonsdasfer, the legal, economic and social conseqgence
of the transfer for workers and about the foreseeasures for workers (first paragraph of the said
article). Both employers shall, at least 15 daysrgo the transfer, consult the trade union alibat
legal, economic and social consequences of theferaand about the foreseen measures for workers
(second paragraph). If there is no trade union whth employer, the workers concerned by the
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transfer shall be within the deadline directly imf@ed about the transfer conditions, in accordance
with the first paragraph of this Article (third araph).

SPAIN

Insolvency Proceedings and Workers’ Rights

Reply to Questionnaire

by Judge Antonio Martin Valverde
Tribunal Supremo
Madrid, Espafia

1. General questions

1.1.Yes.-Ley 22/2003, de 9 de julio, Concurshisolvency Proceedings Law.

1.2.Insolvency proceedings Judge.- Insolvency procesdimanagement”-“trustee” (group of three
members appointed by the Insolvency proceedinggejud

1.3.The conflicts related to Employment Law during theolvency proceedings must be solved by
the Insolvency proceedings Judge and not by thel@&yment Law Judge (Social Judge). But the
initial resolution of the Insolvency proceedingside on conflicts related to Employment Law
may be appelled before the Regional Social Court.

1.4.See 1.3.

2. The employment contract

2.1. The opening of a insolvency proceeding doeistewninated automatically the contracts of
employment in which is part the debtor.

2.2. Not the case in Spanish law.

2.3. Yes : a) the debtor, the insolvency proceesdiimyanagement” and the workers representatives
may claim the “authorization” of the “collectiveémmination of the contract of employment to the
Insolvency proceedings Judge; b) besides, the odebnhd the insolvency proceedings
“management” may decide by themselves the “indiaftidismissal for “economic reasons” ; c)
the fair “economic reasons” for “collective” or ‘ividual’ dismissal during the insolvency
proceedings are the generally established in thgl@ment Law ; d) the trheshold which separate
the “collective” and the *“individual” dismissal foeconomic reasons is, too, the generally
established in the Employment Law (Estatuto deTladajadores).

3. Employment credits and guarantee institutions

3.1. The priveleges and preferences granted toammgnt credits are : a) absolute preference to the
salaries of the last thirty days; b) special peiyé to the salaries concerning the “objects
elaborated by the workers” in power of the emplaye) general or common privilege to the
remaining not-payed salaries and to the compemsatior termination of the employment
relationship (maximum : three times the minimum &)ag

56



3.2. Yes : The salaries guarantee Fund (FGS), #cphbdy created in 1976 and regulated in the
Employment Law (Estatuto de los Trabajadores).

3.3. Extent of the responsability of the FGS conicgy salaries : a) maximum 120 days; b) besides,
maximum double of the minimum wage.- Extent of tlesponsability of the FGS concerning
compensations for dismissals or termination of #meployment relationship : &) maximum
amount equivalent to one year of salaries ; b'Jd®ess maximum amount equivalent to double of
the minimum wage.

3.4. Yes to the first question.- No to the secouestjon.

4. Transfer of undertaking during an insolvency proceding

4.1. The employment relationship continues with ‘thew employer” in the transfer of undertaking
during an insolvency proceeding. In principle, #raployees’ rights must be respected, but the
Insolvency proceedings Judge can exclude the respdity of the new employer for salaries and
compensations payed by the FGS.

SWEDEN

Insolvency Proceedings and Workers’ Rights

Reply to Questionnaire

by Cathrine Lilja Hansson
and Carina Gunnarsson
The Labour Court of Sweden

11
Yes there is; konkurslagen (1987:672), the Banksyupict of 11 june 1987.

One could also mention lagen (1996:764) om foreekgmstruktioner, the Company Reconstruction
Act. The act regulates proceedings aiming at totdryeconstruct the companys business and its
finances in order to avoid bankruptcy. If a compaegonstruction is proceeding under this act, a
bankruptcy petition by a creditor shall be declamgtdyed pending the cessation of company
recontruction, if the debtor so requests.

1.2
A petition for bankruptcy are made to a districudovhich makes the decision on bankruptcy . A
decision of a district court in a bankruptcy mattan be appealed against to court of appeal.

To deal with the administration of the bankruptsyage the court appoints an administrator (often a
lawyer who is a member of the bar association).

The administration of the estate is subject tostiygervision of a supervisory authority which are th
enforcement services.

1.3

The district courts (if no trade union is involveat)d the National Labour Court. (That is if you ‘tan
resolve the problems without taking legal actions.)
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14

A legal matter concerning the relations betweenemployer and an employee which is pending
before the court (the National Labour Court or disdrict court) will not automatically be affecteg

the opening of the insolvency proceedings. Oncarktuptcy decision is made the bankrupcy estate
may enter into the litigation on the side of thétde (in almost all cases the debtor is the employe
The termination of an employment contract is notaiter for the labour court; that will be dealthwit
by the employer or — after a bankruptcy decisiomiéle — by the bankruptcy estate administrator. If
you claim your credit etc. as an employer withia thsolvency proceedings it will be decided upon
by the court handling the bankruptcy. There is mance of conflict of jurisdiction.

2.1

The employment contracts are not automatically ieated. If the contracts are not already
terminated (with notice time) by the employer beftine bancruptcy decision the administrator have
to terminate the contracts by given notice to thipleyee or employees within a month in order to
avoid the bankruptcy estate as such beeing hgtdmnsgble for the wages.

2.2
See the answer on 2.1.

2.3

As said before the employment contracts can beinated by the employer until the bankruptcy

decision is made. Such a termination (with timea#d for given notice) can almost always be

motivated with scarcity of labour, that is you hawe financial possibilities to pay the wages. The
employees are then intitled to wage guarantee ifwitie limits of that guarantee) during the notice

time. If the employees are not given notice after bankruptcy decision they could be considered
employed by the bankruptcy estate and then entilggayment directly from the bankruptcy estate
assets before the money is distributed to the tnedi

3.1
Yes, article 6 and 8 of the ILO-convention 173 iamplemented in Sweden.

3.2

There is not one institution. As a general it is Hankruptcy administrator, who is appoineted gy th
court, who conciders and decides whether a claimsaghe estate in bankruptcy skall be paid in
accordance with the guarantee. Guarantee amownggat by the County Administrative Board.

3.3

An employee has the right to payment under the ajuee made for a claim of pay or other
remuneration which considers the time before thechetcydecision and one month after that
decision. The pay or the remunaratoin shall comsadevorkingperiod of three months before the
application of bancruptcy. One month after the bapicydecision the the employee has the right to
get payment for pay during the period of noticee Thtal amount of payment is limited (in 2005
about 160 000 Skr wich is approxamatly 17 000 Euro)

3.4
The state shall be subrogated to the employeehs aigainst the bankruptcy debtor with respect to
guarantee amounts which has been paid.

4.1
Sweden has implemented the directive. The rulésaokfers of undertakings are not applicable when
the transfer is done during a insolvency proceetiegording to article 5).

5

The rules on information and consultations of thglyees organisations are applicable during the
insolvency proceeding as long as the bussinessiigd on.
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UNITED KINGDOM

Insolvency Proceedings and Workers’ Rights

Reply to Questionnaire

by Judge Colin Sara
Chairman of Employment Tribunals
Bristol, United Kingdom

Introduction

In order to explain the answers to the questioenifils necessary to say something about the system
for dealing with insolvencies in the UK

There are several different kinds of insolvencycpeaings

» Liguidation by the court. This, which equates tostlvency proceedings” as defined in the
glossary, is now only rarely used. The winding-upeo has the effect of automatically
terminating employment. A court appointed receigen a similar position.

» Voluntary liquidation. This can be instigated eithg the company itself or by the creditors.
It does not terminate the employment automaticdllye liquidator is treated as an agent of
the company and has 14 days to dismiss or to ath@ptontracts of employment. He is
personally liable to pay any employees not disndisbat is not liable for any prior debts.

» Administration by the court. This involves the adisirator continuing the business as a
going concern with a view to selling it in whole airt, or trading out of administration. The
administrator is treated as an agent of the compgdays in the same position as a liquidator
on a voluntary liquidation.

» Administrative receiver. Appointed by the creditorsthe company. He also acts as agent for
the company.

» Other receivers e.g. appointed by the Bank. Théwasa@gents for the company, but have no
statutory protection against personal liability éonployees.

» Personal bankruptcy. Because it is very easy toupetompanies, most UK employers,
including small employers, are companies and tbeegbersonal bankruptcy of the employer
is comparatively rare. Once a bankruptcy orderleen made, the employee’s employment
automatically comes to an end and he must protfeeifbankruptcy in respect of any claims.

» Voluntary Arrangement with creditors. The emplogarries on business or closes it. There is
no direct effect on the employee, but an employbe tas been given notice of the Meeting
of Creditors may be bound by the agreement reached.

Where the court appoints the liquidator or admiatstr or trustee in bankruptcy, it carries out
continuing supervision. Where the liquidator or austrative receiver is appointed by the creditors,
the court only becomes involved if someone bringkaam.

1. General Questions
1.1 In your country is there any specific regulatia on insolvency proceedings?
* Insolvency Act 1986 — the principal statute
* Insolvency Act 1994 — which deals with personalbility of liquidators and
administrator.
* Insolvency Act 2000

1.2 Please list the institutions that are in chargef insolvency proceedings.
* The Companies Court, which is part of the High Gour
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» The Official Receiver, who oversees personal baguikias and is appointed the
company liquidator where no private liquidator painted.

1.3 Please list the institutions that are in chargef the resolution of conflicts related to
Employment Law between the employer and his/her enipyees.

* the Employment Tribunals

» the Employment Appeals Tribunal

1.4 Does the Employment Law judge remain in chargef any legal matters after the
opening of the insolvency proceedings?

« As explained above, in most cases the liquidat@adoninistrator is treated as agent
of the company. Accordingly the employee can bergaim against the company, if
he thinks it has any available assets.

¢ In a compulsory liquidation the employee is autaoadlly dismissed and can only
prove in the liquidation and bring any claim to tbempanies Court. He is prevented
from bringing a claim in the employment tribunahigss he obtains the leave of the
Companies Court)

* The Employment Tribunal deals with claims by theptayee for arrears of wages,
notice pay, holiday pay etc. except where thereblea®m a compulsory liquidation or
personal banruptcy.

2. The employment contract
2.1 When a declaration of opening of an insolvencproceeding is issued, are the
employment contracts considered automatically ternmiated or are they still in force?

* In the case of a voluntary liquidation or the appwoient of an administrator, the
liquidator or administrator has 14 days to decidethier to dismiss the employee or
adopt the contract of employment. If he dismissékiwthe 14 days, the employee
can bring a claim of unfair dismissal, arrears @ ptc. against the company, but not
against the liquidator or administrator. If he adofhe contract he is not liable for
any debts etc. up to that date, but he is liabjgaipthe employee from then on and to
honour any other rights he has, including the rigttto be unfairly dismissed.

* In the case of a compulsory liquidation, the emplepnt ends automatically on the
winding up.

* In the case of a receivership or a Corporate ValynArrangement, the employee
retains his rights to unfair dismissal etc. agaih& company and, in the case of
receivership, the receiver may be liable to his ewts, including unfair dismissal

2.2 When an employment termination automatically ocurs due to the opening of the
insolvency proceedings, what benefit or severanceuld the worker be entitled to as a
consequence?

* The employee becomes a preferential creditor ipewsof arrears of wages up to
four months and a maximum £800and holiday pay. However, this is of little value,
since preferential creditors rank below securedditses (e.g. banks and other
institutions who have mortgages on assets, inctuflrating assets)

* He is an unsecured creditor for the rest of anyeyaswing to him. This will form
part of any dividend paid on winding-up

2.3 Is there any chance to terminate the employmeigbntract of one or more employees,
once the opening of the insolvency proceedings hakeady occurred? What reason is
considered fair in order to allow the administrator of the insolvency proceedings to
terminate the employment contracts? Is the employeentitled to any benefit on
severance?
* Once the administrator has adopted the contradg imeexactly the same position as
any other employer. Therefore he can terminate @imployment by reason of
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redundancy or re-organisation, provided that he hasadmissible reason for
dismissal and acts reasonably

3. Employment credits and guarantee institutions
3.1 What privileges or preferences, if any, are graed to employment credits? Are they
coincident to the coverage and rank set in Article$ and 8 of the ILO Protection of
Workers’ Claims (Employer’s insolvency) Convention1992 ((No. 173)
* The entitlement is set out at 2.2 above.
» It appears that the rights purport to comply with Convention, but the limit of £800
(€1176), (for up to three months’ wages) means thairactice, it does not.

3.2 In your country, is there a guarantee institutbn that takes charge of the debts
unpaid by the insolvent employer, such as the oneantioned in ILO Convention No. 173
and/or the Directive 80/987/EEC?

» There is a guarantee institution, called the Natidmsurance Fund

3.3 To what extent, if any, are the employee’s créd protected by the guarantee
institution when an insolvency occurs? Is the credliprotection similar to the one set
under Article 12 of ILO Convention No. 173?

» The following payments are made by the Nationaldasce Fund whenever there
have been insolvency proceedings. The problemaisdften employers simply close
the company, secured creditors use other procdssescover their security, the
creditors decide that there are no assets and smedothers to liquidate the
company. They just leave it dormant.

0 statutory redundancy pay

up to 8 weeks’ arrears of pay

statutory Notice pay (one week per year of serujgéo 12 weeks)

holiday pay in respect of the past year — up teéks

basic award of compensation for unfair dismissasitally one week per

year of service)

0 protective award, where there has been a failucentsult.

All of these are subject of a maximum currently @28410) per week.

e The Pensions Act 2004 sets up (from 1 April 200%) Pension Protection Fund,
funded as to 80% by a levy on the private Pensindastry and the guaranteed by
the government. This is to assist employees andanynpensioners whose pension
fund has been made insolvent by the insolvench@gemployer.

O o0o0oo

3.4 Is the guarantee institution subrogated in theights and/or privileges granted to the
worker, and may the so-called institution claim for them during the insolvency
proceedings?

* Yes

4. Transfer of undertaking during an insolvency pra@ess

4.1 When the whole or part of the enterprise is trasferred during an insolvency

proceeding, is there any particularity regarding the employees’ rights (ie limitations on
the obligation of subrogation regarding the employe’s credits due by the new owner of
the transferred enterprise)? Does your local law repect what is provided by the Council
Directive 2001/23/EC of 12 March 2001, on the appximation of the laws of the

Member States relating to the safeguarding of empiees’ rights in the event of transfers
of undertakings, businesses or parts of undertakirgor businesses?

* As stated above, the administrator is treated astagf the company. Therefore, he
has the same obligations as any employer in thatedea transfer of undertaking.
This means that he cannot dismiss in advance ofr#msfer for reasons connected
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with the transfer (unless he shows a valid econptaahnical or organisations reason
for making changes in the work-force). It also meémat he has to follow normal
consultation procedures (unless he can show tleae ttvere special circumstances
which rendered it not reasonably practicable fam to do so).

» The transferee is liable for all payments due tplegees who were employed at the
date of the transfer and for compensating emplogessissed before the transfer for
reasons connected with the transfer.

* The UK has implemented the 2001 Directive.

5. What is the role of the workers’ representativegworks councils, unions,) during insolvency
proceedings?

* The unions or staff associations have no forma imlinsolvency proceedings.

VENEZUELA

Insolvency Proceedings and Workers’ Rights

Reply to Questionnaire

by Magistrate Juan Rafael Perdomo
Vice Presidente, Sala de Casacion Social
Tribunal Supremo de Justicia
Caracas, Venezuela

1.1. In your country, is there any specific regulation @ insolvency proceeding? Please list its
title and date of issue (please state the originétle and a rough English translation).

Yes, insolvency in Venezuela is regulated in thenm@rce code (Art. 898- 1081). It covers two

phases: 1) the phase of delay, in which the persaeen in need to delay or postpone his/her
payments, and will be able to request Court authtion to proceed to the liquidation of his/her

business; 2) the phase of bankruptcy.

From the labor point of view, during the delay stdge workers cannot exercise against the single
employer any action, because the employer is camplwith the payment of the ordinary
remunerations. The Labour Law establishes a pgeilso that the workers can charge the employer
for some benefits and should be paid with preferdnall other credits, in conformity with the ahé

158 to 161 of the Labour Law 1987 (Ley OrganicaThabajo de 1987). Nevertheless, in the reality
in the cases of bankruptcy, rare time the workemagas to charge an upper percentage al 20% of his
balance.

The privileges established in the Labour Law (Leygd&ica del Trabajo) are relative because
privileges of guarantee and the mortgage creditsbma charged before them. Thus, the protection
against the insolvency of the owner give mere etgiiens. In case of bankruptcy they concur to the
general assembly of creditors with the hope they #dl will be paid first..

In Venezuela there is no real guarantee to chdwgéabor credits to the insolvent owners, not emen
the case of the mixed businesses. A symbolic chid@soaffirmation is that of the workers of Viasa
(Venezuelan air line). In fact the business waggtized and acquired by Iberia. This last one aated
the shareholder and took for itself all the routésViasa. When this was carried out alleged
insolvency of the business Viasa in January of 188d@ even the date no worker has charged his
social benefits.
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This situation should be corrected so that allwloekers victims of management insolvency could
have access to the collection of their salariessmuihal benefits. This aspect could be incorpor&ted
the reform of the Labour Law. It is certain thag fRegulation of the Labour Law established a specia
procedurewhich intends the immediate payment of d¢hexdits protected by the Labour Law.
Nevertheless, this regulation, that goes beyondldiw is not actually applied by the commercial
judges and the privileges created by law lack &ffeenforcement.

1.2. Please list the institutions (government agenciegourts, etc), that are in charge of
insolvency proceedings; feel free to add any relemtiinformation.

The commercial Courts are the competent triburaisdéaling , in case of delay or of bankruptcy,
with the insolvency of the employers. The workesaaur with their pending credits as the remainder
of the creditors. According to the Regulation of thabour Law (Art. 102), the judge of the contest
will order the immediate payment of the creditstected with the privilege established in Law. This
norm directs that the payment will be done cash Wit funds that exist just as the transfer of good
was declared or the bankruptcy. Despite what thelation indicates, the process of insolvency is
conducted in his/her own by the commercial Judglo \gualifies the credits in an special long
procedure in case of insolvency of the merchantcamdagree that labor balances be paid first.

1.3. Please list the institutions (government agenciegourts, etc), that are in charge of
resolution of conflicts related to Employment Law letween the employer and his/her
employees.

Concerning the labour administration, the Ministrfy Labour is entrusted, through the Labour

Inspection, to deal with: a) the complaints fromrkeys for the employer to take or to stop taking

certain measures relating to the working conditidmsa collective convention be negociated or
celebrated, or be respected (Art. 475 of the Lalboaw); c) the conflicts in case of massive

(collective) dismissals; or d) the employer requesta reduction of personnel, based on economic
reasons or of progress, or for technological. Al regulation is detailed but it does not reakynéfit

the employee and not even to the employers.

Concerning the judiciary, legal conflicts on labaumd social security matters are dealt with by labo
courts (two instances and casation, from the Suprertbunal of Justice, Sala de Casacion Social).

1.4. Does the Employment Law Judge remain in charge ofry legal matters after the opening
of the insolvency proceedings? Specifically, is tHemployment Law Judge in charge of the
termination of an employment contract once the indeency proceedings are opened? In an
insolvency proceeding, who is the Judge in chargehen a worker creditor claims for the
acknowledgement, the amount or the privilege of hiker credit? Is there any chance of
conflict of jurisdictions between the judge in chage of the insolvency proceeding and the
Employment Law Judge?

The commercial Judge is the responsible for paytmgworkers, according to the existing assets.
Some benefits, such as the utilities and holidegreain out of these payments.

In case of termination of the labor relation fosdivency of the employer, the Labour Courts dealt
with the procedures for dismissals or for the teation of the relation of work and decide them.
After the labor procedure is finished, the clainremitted to the Commercial Court so that it takes
into account the sentence regarding the credittafmr concepts. In other cases, the expediernteof t
Labour Court is remitted to the Commercial Courthie phase in which it is, included the demand
and the annexs accompanied.

Therefore, there is no possibility of conflict lyasons of competence between the Commercial Judge
and the Labour Judge. Everything is decided byCitnamercial Judge.

2.1. When a declaration of opening of an insolvengyroceeding is issued, are the employment
contracts considered automatically terminated or ae they still in force?
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The process of bankruptcy puts an end to the lablations, and is characterized for the prior
occupation of the goods of the business and tremoi opportunity to do distinction as for the
termination of the labor contract. It is a totatsation of the business activities and by logicthed
workers remain out of the service lent. On the otiend, the Commercial Judge, does not assume
any responsibility aconcerning workers, except #dueninistrators and other employees that can
contribute to the processing of the accountingstegfions and to dealt with the rights of the waoske
as they wereat the moment of the end of the busines

2.2. When an employment termination automatically ocurs due to the opening of the insolvency
proceedings, what benefit or severance could the wkers be entitled to as a consequence?

They have the right to severance pay, to the coiah benefits established in the contract of
employment, and to the payment of the unpaid ssland the corresponding interests.

2.3. Is there any chance to terminate the employméenontract of one or more employees once
the opening of the insolvency proceedings alreadygcured? What reason is considered fair in
order to allow the administrator of the insolvencyproceedings to terminate the employment
contract? Is the employee entitled to any benefitraseverance?

See answers under 2.1 and 2.2
3. Employment credits and guarantee institutions

3.1. What privileges or preferences, if any grantetb employment credits (i.e. credits owned
by the employee against the employer)? Are they aaiident to the coverage and rank set in
Articles 6 and 8 of the ILO Protection of Workers’ Claims (Employer’s Insolvency)
Convention, 1992 (N° 173)?

The privileges that exists in our legal systems(at68, 159) are the following:

a) employment credits for a maximum equivalent to thst six months salaries and for
severance payments for a maximum of ninety daysoahal salary, will be baid before any
other credit;

b) for the remaining credits for salary, severancenpayt and any other employment credit the
worker will be able to make use of the privilegestbe personal property and real estate of
the employer. However, guaranteestablished on personal property of the employer an
mortgage prevail on the employment credits.

The regulation of the labour law (arts.101 and I@2ffirms these privileges and creates a procedure
to dealt with. In fact at the end the employmerdds run in the commercial Court the same luck of
the others.

To date the regulation is not a solution againstitisolvency of the employers. Privileges do natha
a real force in the sens of article 5 of the ComieenNo. 173 of the ILO.

3.2. In your country, is there a guarantee instituibn that takes charge of the debts unpaid by the
insolvency employer, such as the one mentioned ih@ Convention N° 173 and/or in
Directive 80/987/EEC?

No.

3.3. To what extent, if any, are the employee’s aléds protected by guarantee institution when a

insolvency occurs? Is the credit protection similato the one ser under Article 12 of ILO
Convention N° 173?
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See 3.2.

3.4. Is the guarantee institution subrogated in theights and/or privileges granted to the worker,
and may the so-called institution claim for them duing the insolvency proceedings?

See 3.2.
4. Transfer of undertakings during an insolvency poceeding

4.1. When the whole or part of the enterprise is tnsferred during an insolvency proceeding, is
there any particularity regarding the employees’ rghts (i.e. limitations on the obligation of

subrogation regarding the employee’s credits due bythe new owner of the transferred

enterprise)? Does your local law respect what is prided by Council Directive 2001/23/EC, of
12 March 2001, on the approximation of the laws othe Member States relating to the

safeguarding of employees’ rights in the event ofdnsfers of undertakings, businesses or parts
of undertakings or businesses?

No.

5. What is the role of the workers’ representativegworks councils unions) during insolvency
proceedings?

The assembly of workers appoint the representatifed will appear before the competent
Commercial Court to be presents in the procedurgaokruptcy. Normally they require the aid of a
lawyer, so that this one exercises their righth@&assembly of creditors and before the Judgeshde/
also participates in the discussion on the payneérthe rights of the workers set by the Judge,
according to the existing financial availabilityndato the agreements derived from the general
assembly of creditors. This it is a phase wherdeigrmined the duration of the labor relation, the
total of the salaries and social benefits owed.ggaly, it is a very slow procedure. As a geneuid r

in case of employer insolvency there is no effecpyotection of labour rights.
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