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1. Definitions

There are two kinds of collective agreements inn@ery: agreements between trade unions
and employers associations on one hand (Tarihggjrand agreements between employers
and works councils on the other hand (Betriebswbgeiungen).

There are collective agreements for different imdes, crafts, public and private services.
Often they are territorially limited. Instead of amployers association a trade union may also
make a collective agreement with a single empl@ylex Volkswagen).

2. History of collective agreementsin Ger many

With the transition from craft production to indugt production since the beginning of the
19" century came unlimited exploitation of workersttizailarly of women and children. The
only way to oppose was the foundation of workessagiations who were able to bargain
with the employers. Mainly as a result of the retioin in 1848 national organisations were
founded. When the revolution failed, all workergamisations were banned again. However,
the bans on coalitions or associations were redgcadually, so in some states of Germany
in 1861 trade unions were founded , e.g. the unadrthe cigar workers, the book-printers
and the tailors. They strove not only for betterges and working conditions but also for
support of their members in case of sickness, aotidinemployment and in their old age.
The Industrial Code of 1869 removed all remainimggon the formation of trade unions,
and transferred the agreement of wages and conglibb employment to the employers and
the employees. In 1873 the printers concluded itisé hajor collective wage agreement in
Germany. The Anti-Socialist Act of 1878 tried tonb@ost trade unions once again but was
only able to slow down the development temporaiillge year of 1890 can be seen as the
start of development of trade unions on a largates®Before the beginning of the First World
War in 1914, about 2.5 million workers were orgaxiZn the free (social-democrat) unions,
340.000 in the Christian trade unions and 105.800e Liberal Workers* Association, which
accounted altogether to 10% of the whole workingusation. Since 1890 more and more
employers associated, in order to counterweighntreasing power of the unions.

The time after the First World War brought a repswrge in the trade union movement and
thus also in the employers associations. The Goleéd\greements Ordinance of 1918 gave
the right to negotiate the conditions of employmerthe opposite associations. However, the
economical decline and the growing number of uneyga workers weakened the unions
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decisively. When the national-socialists took opewer in 1933 they abolished unions as
well as employers’ associations. Now the state leg¢gd all the conditions of employment
according to the Act on the Regulation on Natidreddour.

After the war there was a short period of reswitsi of unions’ activities imposed by the
allied forces. In 1947 the German Trade Union Fatitan (Deutscher Gewerkschaftsbund)
was founded. In 1950 the Federal Union of GermamplByers Associations, founded by the
allies as a self-administering organisation forehgloyers, was acknowledged.

The Act on Collective Agreements (Tarifvertragsgese -TVG) came into force in April
1949. It is still the legal basis for collectiveragments and has undergone only a few changes
and amendments.

In the Eastern part of Germany there was no coliediargaining whatsoever. The socialist
state, allegedly having abolished opposing inter@stsociety, regulated even the smallest
aspects of working conditions. After the reunionGdrmany in 1990, the TVG is applicable
in the entire Federal Republic of Germany.

The Works Constitution Act of 1952, replaced by ¢gme of 1972 and recently by the one of
2001, is the legal basis for the relations betwienworks council and the employer. It has
always been a source of constant political dispute.

3. Collective agreement as a sour ce of law

3.1 The constitutional ground of collective agreataas Article 9 para 3 of the German Basic
Law

(Grundgesetz). It guarantees every individual tgktrto form associations — trade unions as
well as employers associations — in the field diola- and economic conditions. The

principle of positive freedom of association congaithe right to form associations, to

participate in the forming of associations, to meea member of an existing one, to remain
in one and to leave it again. The Principle of niegafreedom of association —acknowledged
by the Federal Constitutional Court in 1979 — meaéas the individual is also entitled to not

belonging to any association. Any law, ordinanggeament whatsoever violating these two
principles are invalid. So no employer has thetrigloblige the employee to either belong or
not to belong to a trade union and no associatamthe right to oblige an employer only to

employ union-members or non-union-members.

The right to strike for employees and the righlokck-out for the employers are also derivated
by the constitutional rule as being part of thedit@m of association.

As stated above, the legal sources of collectiveeaagents are the Act of Collective
Agreements and the Works Constitution Act.

On the international scale there is Art 23 paraf 4he Declaration of Human Rights of
Dec.10,1948; Art 22 of the International contraat @vil and political rights of Dec. 19,
1966; Art. 11 of the European Convention of Humaghks; and the ILO conventions Nr. 87
and 98 which guarantee the freedom of forming aasons.

3.2 A collective agreement has a contractual stmutghe contracting partners, i.e. the trade
union and the employers association or the singlel@yer. They can rule their mutual rights
and duties, like obligations to negotiate furthems, keep peace as long as the agreement
lasts, and also establish rights for third partiée, non-members. This part of the collective
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agreement is treated as part of the law of obbgatiwith the consequences it provides for the
case of violation of duties, e.g. damage claims.

The most important part of the collective agreemergetting standards for the members of
the contracting parties. The norms have the sareeteds laws and are to be interpreted
according to the same methods and principles.

3.3.1 Collective agreements receive legal statumddiately from Art. 9 para 3 of the
constitution and the Act of collective agreemeiitsey are considered a further source of law

3.3.2. A) 1)a) The hierarchy of standards whicHembive agreements are subject to begin
with the constitution and the core of the basicdgunalienable rights) stated in it. Especially

the principle of equality (Art. 3) is an importameasure when rules of a collective agreement
have to be inspected. Next come the ,simple” laviiciv the norms of the agreement must

comply with.

b) Principally there is no hierarchy of levels beémn collective agreements, although there
might be a framework agreement complemented byrgkeagreements concerning wages and
other specific items. When there is a concurrenceeveral agreements which might be
applicable there are methods to solve the probémpecially the principle of speciality: The
agreement which has the more specific rules for éhterprise in question (regionally,
personally or concerning the subject). will be &bl But only one collective agreement will
be in power at the end.

2) According to 8 4 of the Act of Collective agreemis the norms of an agreement are
mandatory in the sense of minimum standards andncdnbe altered to the worse by

individual contracts — even if both parties are astare of the applicability of a collective

agreement. Neither can works agreements derogatdatiff standards except when the
collective agreement itself allows it. The employgaanot waive his rights except with the
permission of the parties of the collective agreetm@his happens very rarely. More

favourable working conditions can always be proditg individual contracts.

In general, works agreements may not cover subgcascollective agreement, even if they
are favourable (8 77 para 3 of the Works Constitufct).

B) 1) and 2) The question if collective agreemenéy set conditions of unequal treatment is
-like almost every question in the context of ccile agreements - debated controversially
in the juridical literature. Simplified it might bgaid that collective agreements may not set
conditions of unequal treatment except when thexelae reasons for it. However, the parties
of the collective agreement have a wide prerogatifvassumption for good reasons when

they form different groups of employees and tréaint differently (e.g. salary earners and

workers). The courts have often ruled out unequedtinents in collective agreements,

though, especially between women and men.

C)1) The term of ,Arbeitsrecht* covers all rulesdaregulations concerning the relationship
between employees and employers as well as bettheerepresentatives of the employees
and the employers or their representatives in theative field. The term ,Sozialrecht®
covers the field of social security and social &t

2) A distinction between absolute and relative Evd order is not common to the German
law. In the constitution there are basic laws whase may not be violated by other laws and



measures. There are other basic rights under tegatvation. There are laws which open
possibilities for ordinances or collective agreetaen

D) As the part ruling the relations between thdiparof the collective agreement underlie the
law of obligations there is the duty of good fdigtween them.

3.3.3.A)1)Collective agreements are allowed to ddwirights which employees have been
given by law only if the law establishes an ,openatause” for this.

2) Normally the law may not annex a collective agnent. However, the Employee Sending
Act rules that the norms of the collective agreetsi@h the construction business concerning
minimum wages and vacation are applicable on th@@ments between an employer with a
registered seat in a foreign country and his engs#eyworking in the regional area of
application of these collective agreements, if ldteer have been declared generally binding
by the ministry of labour.

3) A law may open certain materials of ruling toadlective agreement.

B) For many professions there are collective agesgmwhich have been declared generally
binding, i.e. applicable also for the non-membdrthe parties in the regional, personal and
substantial scope of the collective agreement. Tiajgpens according to 8 5 of the Act of
Collective Agreements. The ministry of labour vigslsue the declaration on the application of
one of the two parties after having obtained théualagreement of the collective-bargaining
committee. This committee consists of 3 represeetmtof the national federation of
employers (BDA) and the trade unions (DGB) eaclthdf committee refuses there will be no
declaration. This means that such a declarationatdoe made against the will of any side.
The employers and organisations of employees coadeby such a declaration may give
formal statements on the issue before the commgéte together. The declaration is only
possible if the employers bound by the collectiggeament employ at least 50% of the
employees under the scope of the collective agregraad if there is a public interest for a
general binding. This may be the case if othervaseditions of employment would fall
below the socially acceptable level. It is mainhe tconstruction business, agriculture and
forestry, textile-industry, inns and hotels, metalrking craft enterprises, retail-business, and
the cleaning-business where there are generalljingncollective agreements. Partly there
are joint institutions founded by the parties ok tleollective agreements concerning
guarantees of vacation, professional training, gedsions in old age. The number of
generally binding collective agreements increasechfl58 in 1968 to 448 in 1975 and to 596
in 1984. After the reunion of Germany there wastl@oincrease especially in the former
GDR, but after a peak in 2000 the number is dedjnin 2004 there were 476 collective
agreements in the old Federal Republic and 178eémew parts. This amounted to 0.8% of
the total number of registered collective agreesent

2) Collective agreements are not subject to apptmwaninisterial orders
C) 1) Customary law can overrule a collective agrest only if it is favourable.

2) It is possible that that a general applicatiba @ollective agreement by an employer not
bound by this agreement may constitute a custornmueier, most employers would establish
the applicability of a general agreement in the legpent-contract.



E) 1) As the rights of a collective agreement carbewaived it is not possible to agree to
clauses in a contract of employment less favourébléhe employee than in the relevant
collective agreement.

2) If the parties of the contract of employment baeh members of the associations who
contracted the collective agreement it is not n&agsto incorporate this collective agreement
in the contract of employment. If one of them is momember the applicability of the
collective agreement must be agreed to in the aontAs employers usually do not ask a
candidate if he is a union-member they usuallyutdiie the applicability in the individual
contract.

3) In most cases the parties agree to the applitadf the respective relevant collective
agreement in force, however it may change the ¢omdi since the beginning of the
employment. It is possible, though, that only ataiarcollective agreement is stationarily
agreed to. Then later changes do not affect theselan the contract of employment.

4. Elaboration of collective agreements

4.1.1 and 2.. Usually there is only one level ofgaining. The tariff-committee of the trade
union head-organisation decides on the actual désadrhen the trade union representatives
negotiate with the representatives of the employarsn or one employer. If negotiations fail
there can be an arbitration process in order tegmteindustrial action or to finish it. There is
a sample arbitration agreement between the BDAtlaedGB which they recommend their
respective members to adopt. Usually a well-trugiedson, (like the former minister of
labour Georg Leber in 1984) is agreed to as atbittay both parties. There is no compulsory
state arbitration unlike in the time prior to 1933.

Sometimes the parties agree to a framework colieagreement on the federal level and
leave wage-tariffs and other details to smallertaundof bargaining, like employers
organisations and unions in one or several Lander.

4.1.3. In general, collective bargaining is freelgcided by the organisations. However,
during the duration of the collective agreementdhe a duty to keep peace for both parties
concerning the items which are regulated in théectVe agreement. If there are items not
yet regulated by the collective agreement the aagoc may formulate its demands and ask
to negotiate them. If an employers associatiomgoleyer refuses to bargain there might be a
strike to force them back to the table.

4.1.4. The subjects generally included in collextbargaining are wages,(i.e. also additional
allowances, benefits, bonuses, piece-wages) vacaiok leave, professional training, rules
of employment contracts, e.g. terms of notice. Awayt of the industrial relations can be
subject to a collective agreement.

4.2. 1. On the side of the employees only uniomkthair representatives can be a party to the
collective agreement. On the side of the employiecan be their associations or a single
employer. A works council can never be a party wobective agreement according to the
Act of collective agreements (Tarifvertrag). Itparty though to the works agreements on the
level of the local establishment, the enterpriséhe combine or trust (Betriebsvereinbarung).

b) The parties must meet the conditions for besapgnized as a trade union or employers
association. That means the ability to bargain waticertain strength acquired by the
members. There is no fixed quorum and the questianightiness is sometimes subject to



law-suits. When a smaller trade union, like the i€tfan union of metal-workers, have
concluded a Tarifvertrag the stronger union migbplya to the court that this agreement be
void because of the lacking quality of the smafjasrisation as a union in the sense of the Act
of Collective Agreements. This just happened rdgeand the Federal Labour Court
acknowledged the Christian union as being ableetmtiate collective agreements.

c) The agreement must be signed by one unionelethployer concludes an agreement with
another union the multiplicity of applicable coliee agreements must be solved. Until now
the principle of tariff-unity has been upheld by #tourts in the sense that only one collective
agreement may be applicable for the specific ens&pThis is very much in discussion and
might be revised, for instance if the associatibrmedical doctors in hospitals succeeds in
concluding a collective agreement of its own, wtihe union for the public services has
already concluded a collective agreement for theeestaff of hospitals including doctors

d) A right to opposition would not accord to thestgm of free bargaining.

4.2.2. a) Collective agreements must be made itingriand they must be signed by the
parties.

b) They must not be published formally. However Ewers are obliged to display them in
their enterprise which is not a requirement fordigy.

c) Collective agreements are registered by thehaédenistry of Labour. This is not a formal
requirement either.

5. The enforcement of collective agreements

5.1.1. Their scope can be national, regional, awall They may not cover any territory
beyond the Federal Republic of Germany. An excapgaists for sent staff to foreign

countries. Party of the collective agreement may &le a foreign employer (e.g. an airline)
residing out of Germany. Supra-national unions haorecluded collective agreements for the
international naval business on the basis of a kaagreement.

The directive 94/45 EC on European works coungiens the possibility for international
agreements without establishing a right to forogotiations.

5.1.2. In general, all jobs, professions and braaaan be subject to collective agreements, if
employees, trainees or apprentices are concernaelags people working at home (those
have state-regulated wages, though). Accordingh#& Act of Collective agreements also
people with a status similar to an employee carsuigect to a collective agreement under
certain conditions. Sales Agents are exempted follective agreements if they comply to §
84 of the Commercial Code, i.e. are essentiallepethdent. On the employers side the
churches are exempted from the state labour laviorag as their clerical personnel is
concerned. For their employees there are restnigtio the enforcement of labour law due to
the religious character of the employing unit. Ttweo big churches have concluded
agreements for their staff with intern parity-commsions, which are not considered as
collective agreements in the technical sense, thoug

5.2.1. The collective agreement itself definesrdngge of validity concerning the nature and
activity of the respective unit. It may exempt eartactivities or personnel even if they are
part of the enterprise. In general, in order toedatne if an enterprise subsides a certain
collective agreement we look at the kind of acyiwithich more than half of the staff are

concerned with.



5.2.2. The mandatory application of ,extended" eclive agreements is covered under 3.B.

5.2.3. An employer can voluntarily apply a collgetagreement which does not apply to his
business by stating this in the employment condractby establishing an enterprise-custom.
The latter is harder to prove. Roughly it can biel $hat a repetition of payments for three
years without stating a reserve of voluntarinesg esablish such a custom.

5.2.4.In case of coincidence of several agreenthetsne with the most specific rules for the
enterprise is applicable.

5.3.1. The parties usually agree to the date whercollective agreement is to be in force. If
they do not specify this it will be the date of #ignature

5.3.2. Collective agreements apply automaticallthte members of the associations who
agreed to it. If they have been declared genehatiging this is the case for everybody within
its scope.

5.3.3. (see above)
6. Content of collective agreements

6.1. and 6.2. The content is not mandatory but czaer the whole range of questions in the
context of the employment, e.g. work-hours, wagetgetion against accidents, professional
training, (vicarious) liability, exclusion clausésr claims not raised in a certain period of
time, duties before the conclusion of the employtneemtract and after its end, also negative
norms which forbid a certain content of the empleypincontract, like work on Sundays,

over-hours exceeding a certain number. It may ald® rights and duties concerning the
relation between works council and employer aceqydo the Betriebsverfassungsgesetz.

6.2.1. see 3.1.
6.2.2 Form and content of the contract of employimen

- Fixed-term contracts can be banned in an collecdigreement but usually are not. Often a
certain maximum time for their conclusion is agréedA law states that the time-limit is
only valid if it is written down in the contract employment.

- Since the year of 1995 there is a law ruling gdhemployment-contracts must be done in
writing, so this is no longer subject to collectangreements

- covenants not to compete and their modificatiasswell as their compensation can be
covered by collective agreements within the lirsitsted by law.

- The length of and the extent of mutual rightsimyira probationary period are generally
covered by collective agreements.

6.2.3. Minimum wages are the major subject of ctiNe agreements. Usually there are
short-term wage agreements and longer-rangeingeiramk-agreements.

6,2.4. Classification and career of staff membgis another major subject. The question if an
employee is classified correctly is often debateftant of the labour-courts.

6.2.5. Hours of work



-Regulations concerning on-call time and hourseafujvalence” (e.g. in hospitals) , vacation,
over-time and fixed wages, compensatory rest, tpad- work are generally covered by
collective agreements For minimum rest time andimarm work time there are regulations
stated by law. Within those limits collective agremnts can set standards.

6.2.6.Sick leave

Most of the rights of an employee who is sick arded by law, e.g. 6 weeks of continued pay
by the employer (afterwards social security seds-insometimes collective agreements
prolong the period of continued pay . The contcaat be terminated by notice for the reason
of long sickness but does not end automatically.

6.2.7 Rules on discipline in collective agreemg(itarifvertrage) are rare. Mostly they are
subject to agreements between works council andogepand concern only the enterprise.
There might be agreements on conventional penalties

6.2.8. Vocational training: In large areas there jaint institutions established by collective
agreements which organize the vocational trainirfg apprentices, i.e. construction,
agriculture and forestry, hotels and inns, pub&cviges, chemistry. Otherwise most rights
and duties are ruled by a law concerning professiaining (Berufsbildungsgesetz)

The agreement ends at the set date of expirationhen given notice within the set time
limits. However, the normative part of the agreetmemains in force until it is replaced by a
new agreement (Nachwirkung; 8 4 para 5 of the A€allective Agreements).

7. Interpretation and litigations

7.1.1 -3. According to 88 101 - 110 of the Codd’adcedure for Labour-Law litigations the
parties of a collective agreement can exclude thesdiction of the labour-courts and
establish a joint board for arbitration. This camse collective arbitration clauses for
litigations between the parties of a collectiveesgnent over their rights and duties resulting
from the obligational part of the agreement, areldgkistence or non-existence of a collective
agreement. These are not very common, though.

So-called singular arbitration clauses may covagdiions between employers and employees
about rights and duties resulting of the normagaet of a collective agreement. This is
restricted to stage-artists, film-staff, circus aratiété-artists and captains and sailors. The
final decision may be contested in front of a laboaurt again for certain reasons. As a result
these conflicts take a long time until finally déed. Principles of procedure are ruled in 88
104-110 of the Code of Procedure for Labour Lawi@jdike oral hearings, testimonies,
compromise.

The German Trade unions Federation (DGB) entertinarbitration board for disputes over
the material competence for collective agreememisng eachother.

Those boards do not set generally binding standairdsterpretation but decide the single
case.

7.1.4. The judges of labour-law-courts are entitked interpret collective agreements
themselves. In fact, this is a major field of aityof jurisdiction.

7.2.1. Normally the collective agreements do naivjgle penalties against breach. On the
contrary, after a legal strike and/or lock-out thes achieved agreements usually contain
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clauses against measurements concerning damagmes c(abligatory effect) between the
parties as well as the prohibition of disciplinagtion or damage claims against single
employees

7.2.2. and 3. A violation is ascertained by theolakcourts in case of damage claims or
demands to take or not to take certain actionkarcburse of industrial action.

7.3. The greatest part of litigations concerninglective agreements are handled by the
principles of civil law-procedures, i.e. hearingadgrocedure leading to a judgement. This
includes litigations between employers and emplsya®l employees among oneanother on
the grounds of the employment relationship as \aslllitigations between employers or

employees and the joint institutions established lmpllective agreement. Also included are

litigations between the parties of the collectiggement or between these and third parties
on the grounds of a collective agreement with rédarthe existence or non-existence of
collective agreements, and on the grounds of meadar the purpose of industrial action.

The litigations between the works council and timeplyer are handled by proceedings
leading to a ruling. The main difference between phoceedings is the court’s investigation
of the facts ex-officio.

7.3.2 The labour-courts have the jurisdiction ovwegal matters relating to collective
agreements.

7.3.3. In most cases the parties inform the judglesut the existence of a collective
agreement. The more important ones are known anyWag tariff-register can be used as
well. Sometimes we ask the parties of the collectigreement to send a copy of a certain one
we do not find in our library.

8. Altering and challenging of collective agreements

8.1.1. In a normal law-suit any party can claimtthacertain rule of a collective agreement
may be considered void because it violates a highrgtng norm.

8.1.2. If the employer leaves the employers’ asdmn he keeps being bound to the
normative part of the collective agreement tilerids (8 3 para 3 of the Act of Collective

Agreements). If the enterprise is merged with amotine or sold to another one which is
under the rule of another collective agreementdmme applies until a new agreement is
concluded. The norms of a collective agreement ideccontent of the employment contract
and cannot be changed to the worse for one ye@t 38 of the Civil Code) An exemption is

made if the employee is member of the union whighctuded the collective agreement in
force at the new enterprise. Then the latter vpplg to the employment right away.

8.1.3. According to 8§ 4 para 5 Act of Collective rAgments the norms of a collective
agreement stay in force until they have been repldxy another agreement (which must not
necessarily be collective).

8.1.4. When the parties of a collective agreementemegotiated and concluded a new one
the latter replaces the old one automaticallypthing else is provided.

8.2. See above



9. Conclusions

9.1.As there is a tendency among the employersywigt to leave the bondage of collective
agreements this has become a delicate subjectstateepolicy is not entitled to mingle with
collective bargaining. Nevertheless the state teéadavour collective agreements because of
their order and peace-keeping function but hasffextere means except the declaration of
general binding if so required.

9.2 and 9.3.There is the clear rule that contraftemployment can only change tariff-
standards for the better.
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