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Is the case decided immediately upon the main heag, or is a separate session held for
that purpose ?

As a rule, the Court of Cassation decides immelgiaigon the main hearing and the
decision is passed the same day, but sometimeBarg#ssion is needed.

A. Labour Tribunal (first instance jurisdiction) ar Labour Court of Appeal also decides
immediately upon the main hearing, unless the ‘Stame Public’ intervenes (cf. question 2)
and gives a written advisory opinion that is comroated to the parties, in which case the
case is decided after the period allowed to théigsato reply to the advisory opinion, has
expired. The decision is generally passed withimoaith of the deliberation.

1. Is there a presenting official involved in the proess ? If yes, please describe the
formal and factual role of the official.

Before the Court of Cassation the ‘Ministére Pull@ivocate general) intervenes in every
case. His role is to give an advisory opinion te tourt. It is generally given only orally at
the main hearing. When a written advisory opin®given, it is communicated to the parties
beforehand.

Before the Labour Tribunal and the Labour CourtApipeal the ‘Ministére Public’ (the

‘auditeur du Travail' before the tribunal and amvacate general’ before the court) can
intervene when he considers this useful. In Labewr disputes the intervention of the
‘Ministére Public’ is not mandatory. Interventiorf the ‘Ministere Public’ has become
exceptional before the Labour Tribunal. Before lthbour Court of Appeal it happens more
regularly. When the ‘Ministere Public’ decides tdervene, he normally will give a written
advisory opinion to the tribunal or court after tmain hearing, generally within two weeks.




Since 1997, as a result of a decision of the Ewmoggourt of Human Rights, the parties are
allowed a short period decided by the judge, tdyrepthe advisory opinion.

2. Does the composition of your court include lay mendys ? If yes, please give a
description of their role in deliberation leading © the decision, with a view to the
interplay between the chair and the lay members. Wéit is in your experience the main
contribution of the lay members in the decision-maiag process ?

All members of the Court of Cassation are professigudges (5 of them must have
practised at least during 5 years in a Labour Tdbwr Labour Court of Appeal).

The Labour Tribunal and Labour Court of Appeal iargrinciple made up by 1 professional
judge who is presiding and 2 lay judges, one notathédy employer organisations and the
other by the trade unions. All members have anleguia. The professional judge leads the
discussion and will try to come to a unanimous sleai If he can't, it's a majority decision.
Usually the two lay members will have opposite \8dwt it is possible that the professional
judge is in minority and has to write a decisiomiagt his own opinion.

The main contribution of the lay members is thatythan share their knowledge of how the
rules really are applied in the field or what diffities are experienced to apply a rule, with
the professional judge. As some lay members als® part in the negotiation of collective

agreements in a particular branch of industry, @eay give valuable information allowing to

interpret the clauses of collective agreements, eogcerning function descriptions and
function classifications. On the whole their coofition leads to a better insight in reality and
a higher level of empathic ability.

3. To what extent does the presiding judge take parniwriting the decision?

At the Court of Cassation the presiding judge tgkas in drawing up the decision just like
the other judges. He is responsible for checkiedfitial result.

At the Labour Tribunal and the Labour Court of Agpthe presiding judge, who is always
the professional judge, does all the writing. Tlag Imembers only take part in the
deliberation.

4. What are the main legal sources you use in deciding case, especially a difficult
one ? In the reasoning of the decision, do you malexpress references to legal literature,
case law, previous decisions of your own court, ete

The Court of Cassation uses previous decisionsebdtvn court and legal literature to a large
extent in deciding a case but doesn’t make refe®me it in the reasoning of the decision.
The advocate general usually makes referencessiadiisory opinion, mostly to previous

decisions of the Court of Cassation.

The Labour Tribunal and the Labour Court of Appaeath use and make express references
to legal literature and previous decisions of ottmurts, especially to decisions of the Court

of Cassation. When making a reference they hayedsent it as their own opinion and not

as a binding rule.

5. Isit customary to express the personal views of ¢hjudge in a decision ?

No. The Court of Cassation only judges on pointkaf and never expresses personal views
in a decision.




Other judges may sometimes express a personaliniawecision but it's not customary and
isn’t considered as a good practice.

6. Are there any further comments you wish to make omhe subject ?
No.

Judgement

Labour Court of Appeal, Ghent
Ghent Division, Eighth Chamber
24 October 2003

A.R. nr.: 261/02 Rep. no.
PUBLIC SESSION OF TWENTY-FOURTH OF OCTOBER TWO THOUSAND AND
THREE.

IN THE CASE OF:
The private limited company [D.V.] , (...)

APPELLANT, represented by Mr. L. Carlé, attorney, deputising for Mr. G. De Smedt,
attorney in Lokeren,

AGAINST:
[H.V.D], (..)),

RESPONDENT, represented by Mrs. B. Buysse, delegate of a representative
employees’ organisation, holder of a written proxy.

* % %

Having regard to the exhibits of the file, in particular the certified copy of the judgment
in a defended action by the Labour Tribunal in Dendermonde, Sint-Niklaas division, First
Chamber, dated 17 April 2002 (A.R. n°57.670), whic h has not been served.

Having regard to the petition for appeal, deposited with the Registry of the Labour
Court of Appeal in Ghent, Ghent division, dated 9 August 2002, and the cross appeal by the
respondent, lodged by counter claim with the registrar on 22 November 2002.

Having heard the representations cum legal remedies of the parties at the public
proceedings on 26 September 2003.

* % %

1. Admissibility of appeal

The appeal was lodged in the manner and the time limits prescribed by law. It therefore
appears admissible. The same is true of the cross appeal.

2. Subject of the dispute

By summons served on 14 October 1999, (...), the respondent (the original claimant)
requested — in a provisionally enforceable judgment, notwithstanding further redress, without
bail, and with the exclusion of any judicial deposit or payment into court — for the appellant
(the original respondent) to be ordered to pay:

. 170,894 francs (4,236.35 euros) gross severance pay,




-0

« 500,000 francs (12,394.68 euros) net in damages for non-compliance with the
agreement that the respondent would remain in the employ of the appellant for at
least 4 years;

< (..)
plus the statutory and legal interest.

Finally, the respondent petitioned for the appellant to be sentenced to pay the costs of the
action.

The respondent claims to have been the manager and owner of the private limited
company [D.H.V] for many years. In an agreement dated 20 August 1998, he transferred his
business to one of his employees, namely [W.D.], who continued to run the business as a
newly named [D.V.] private limited company. An arrangement was made under which the
respondent would remain in the employ of the new private limited company for 20 hours per
week for a net monthly salary of 35,000 francs, corresponding to a gross monthly salary of
49,178 francs, plus the use of a car, Mercedes make, which was leased by the appellant. In
an agreement dated 20 August 1998, the appellant undertook to employ the respondent for
a time span of at least four years. As part of this agreement, a flat-rate compensation of
500,000 francs was agreed for non-compliance with the terms of the agreement. The same
agreement set forth the right of the respondent to use said car, with the right to purchase the
car at the end of the lease contract. For the non-compliance of this undertaking, a flat-rate
sum in compensation of 500,000 francs was agreed.

According to the respondent, from the very outset of the labour contract, the appellant
was constantly difficult, failing to comply with various arrangements that had been agreed.
On 2 November 1998, he was even dismissed on due grounds, the substance and form of
which he disputes. As such, he is not only petitioning for severance pay but also for the
damages agreed, arising from the termination of the labour contract before the end of the
first four years and for the damages agreed for the failure to comply with the agreement
concerning the use of the leased car. He also claims various amounts owed at the end of
the labour contract.

* % %

By judgment pronounced by the First Chamber of the Labour Tribunal in Dendermonde,
Sint-Niklaas division, dated 17 April 2002, the claim was found duly admissible and partly
substantiated. The appellant was ordered to pay the respondent the sum of:

«  4,445.17 euros, plus the moratory interest andeal interest on the net amount
corresponding to this gross amount,

. 12,394.68 euros.

Any sums claimed in excess thereof were dismissed as unsubstantiated. The costs of the
litigation were assigned to be paid by the appellant. In conclusion, the court judged there
was no reason for declaring the judgment provisionally enforceable.

Concerning the dismissal on due grounds, the judge in first instance found that there
was no clearly demonstrable fault on the part of the respondent, so that he is justified in
claiming severance pay. (...)

It was found that the respondent is not accused of not having carried out his work
duties with due diligence or to proper standards and that the letter of dismissal did not
mention the fact that he had allegedly spoken badly of his employer to customers, as had
been posited in a previous letter, but only that he had twice started work too early and that




on 31 October he had refused to leave work at noon, but had continued to work until 5.50
pm. Indeed, there was a difference of opinion between the parties concerning the hours to
be worked, something which arose immediately after the transfer of the business. According
to the judge in first instance, the situation between the parties has by no means been
worked out, with both of them still having to learn to accept their new roles. In all this, one
should not lose sight of the fact that the appellant must have quickly realised that he had an
expensive employee on his books, which must have made it very tempting to jump at the
first incident that occurred. According to the judge in first instance, this compels even greater
caution when appraising the reasons presented.

(..

3. Appeal grievances

The appellant feels aggrieved by the disputed judgment because the due grounds for
the dismissal of the respondent were not recognised.

The appellant states that her fish shop is naturally bound by opening and closing times,
while the respondent, who was annoyed at the agreed work rota, came in at irregular times,
even at times when the shop was not open to the public. It goes without saying that the
respondent was unable to execute his labour contract at such times. On repeated occasions
he was cautioned, yet he stubbornly refused to comply with the instructions of his employer.
The consistent refusal to keep to the work rota drawn up in advance is certainly to be
considered as a fault. The failure to comply with working hour arrangements must be
considered a violation of the obligation to work, which is an acceptable justification ground
for dismissal on due grounds. The respondent cannot deny that, in addition to his labour
contract with the appellant, he also continued to operate his own company. According to the
appellant, this was partly the reason for the respondent’s irregular attendance. After the
dismissal, she had to conclude that the respondent acted in contravention of article 17 of the
Labour Contract Act and with the non-competition clause included in the transfer agreement
by continuing to operate activities in the fish trade. She is convinced that the respondent
was unjustifiably absent and did not wish to adhere to the working rota drawn up by the
appellant in order to set up unfair competition with the appellant.

According to the appellant, the validity of the dismissal on due grounds cannot possibly
be disputed. All objective details in the file indicate that she was justified in the dismissal on
due grounds. She has demonstrated in every conceivable manner that the respondent left
the shop early without her permission and in contravention of the agreed work rota. The
judge in first instance incorrectly assumed that coming to work too early and staying at work
too long could scarcely be considered due grounds for dismissal. The respondent was not,
however, dismissed for coming to work too early but because he did not comply with the
agreed work rota, with the consequence that the appellant constantly had to change the
whole day rota to ensure that there was personnel in the shop throughout the day. From her
letter dated 6 October 1998, it clearly emerges that the respondent even then refused to
comply with the work rota. On 7 October 1998, he again came in to work late and left unduly
early. The appellant responded to this through her external payroll service provider and
started keeping records of when the respondent started and ended his duties. These reports,
which are not disputed by the respondent, show that the respondent continued to refuse to
comply with the work rota so that she was forced to dismiss him on due grounds. One
should not forget that the appellant had on several occasions complained about the
repeated absences of the respondent and the way he challenged her authority, but always
without result. According to established case law, this is sufficiently serious to justify
dismissal on due grounds.




The appellant therefore petitions for the contentious judgment to be overruled and,
amending and doing what the judge in first instance should have done, for the original claim
to be dismissed as completely unfounded; costs to be borne by the respondent.

(.

4. Discussion

4.1. Concerning the dismissal on due grounds

4.1. A. Pursuant to article 35 of the Labour Contract Act, due grounds are defined as the
serious shortcoming which renders any professional collaboration between the employer
and the employee impossible to immediate and definitive effect. In addition, the fact used to
justify the dismissal may only be known to the party appealing to it for a maximum of three
working days, and only the due grounds which are made known within three working days
after the dismissal may be used in justification thereof. Finally, the party calling on the due
grounds must supply proof thereof, and furthermore must prove that he/she has observed
the aforesaid period of three working days.

When the employee is accused of various or repeated shortcomings, after the last
shortcoming has been committed the employer has three working days to dismiss the
employee. Previous offences, which in themselves can no longer be used to justify due
grounds, can only be used to illustrate the fact for which dismissal on due grounds was
given (Cass., 16 December 1979, J.T.T.. 1981 35; Cass., 28 October 1987, J.T.T., 1987,
494; Cass., 28 March 1988, J.T.T., 1989, 82). They can be used in illustration even if they
are not described in the letter of dismissal (Cass., 21 May 1990. J.T.T., 1990, 435).
Offences which only emerge after the dismissal on due grounds can also be used as
additional proof for the reason given (Cass., 24 September 1979, J.T.T., 1980, 98; Cass., 13
October 1986, R.W., 1986-87, 1711).

Pursuant to the first member of article 35 of the Labour Contract Act, due grounds are
left to the judgment of the court. The court is not bound by a summary or description in the
Labour Contract or the labour regulation of shortcomings that are such so as to warrant the
immediate termination of a labour contract. The appraisal of the gravitas of the offences can
therefore not be withdrawn from the judgment of the court.

4.1.B. The appellant runs a fish shop in (...) since 3 August 1998, the date on which she
took over all the goods and activities of the private limited company [D.H.V.]. The manager
of the appellant had previously been employed by this company, of which the respondent
was the manager. As part of the transfer arrangements, one of the agreements made was
that the respondent would be employed by the appellant as a shop assistant on a part-time
basis working 20 hours per week with a net salary of 35,000 francs per month, for a period
of at least 4 years from 3 August 1998.

In a letter dated 2 November 1998, which was served on the same day by a bailiff, the
respondent was dismissed with immediate effect on due grounds, which — in the letter that
was served at the same time — were described as follows:

“The following serious shortcomings on your part make any further collaboration impossible:

- Despite several demands for you to comply with your contractual time rota, you
continue to neglect to come to work at the agreed times and you come to work
when it suits you.

- On Thursday 29/10/98, you had to work from 8 am to 1 pm. You worked from 7.20
amto 12.45 pm.

- On Friday 30/10/98, you had to work from 8 am to 1 pm: you worked from 6.20 am
to 11.30 am.




- On Saturday 31/10/98, you had to work from 8 am to 1 pm: you worked from 7.15
am to 5.50 pm. You refused to leave the premises at the end of your assigned
working time in the afternoon (from 12 noon) you were absent for a long time.”

4.1.C. Pursuant to article 17, 1st and 2nd paragraphs of the Labour Contract Act, the
employee is under obligation to carry out his work diligently, honestly and accurately, at the
time and place and in the manner agreed, and to act in compliance with the orders and
instructions given to him by the employer, his agents or those appointed by him with a view
to executing the agreement. The employer in turn is obligated to have the employee work in
the manner and at the time and place agreed (article 20, 1st paragraph, Labour Contract
Act).

According to the annexe to the Labour Contract of 1 August 1998, which apparently
was not signed by the respondent until 5 October 1998, the respondent was supposed to
work on Wednesdays, Thursdays, Fridays and Saturdays, one week from 8 am to 1 pm, the
next week from 1 pm to 6 pm.

The respondent does not dispute that, on Thursday 20 October, Friday 30 October and
Saturday 31 October 1998, he worked as specified in the letter of dismissal and not in
compliance with the time rota. He suggests that he always began work before 8 am to get
the shop ready by the time it opened its doors, as he used to do when he was the manager,
and that he had left work early on 29 and 30 October at the insistence of the appellant. In
addition, he maintains that in reality he always worked every other Saturday from 8 am to
6 pm and that an oral agreement had been made that this arrangement would be maintained.

There is nothing to prove that the respondent was sent home early by the appellant
when she noticed that he was working too many hours as he always started work before 8
am. Nor is there any proof of the oral agreement concerning the Saturday arrangement
suggested by the respondent. There is no proof nor is it claimed by the respondent that he
had been ordered to get the shop ready to open. Moreover, it is difficult to believe that, to
get the shop ready, it was necessary to be present one hour and forty minutes before
opening time, as was the case on Friday 30 October 1998.

In the given circumstances, it can only be found that the respondent did not bother with
the agreed work rota but determined his working hours as he saw fit, so that, in any case, he
can be blamed for a contractual shortcoming.

The exhibits show that the respondent had already been reprimanded on 6 October
1998 because he frequently interrupted work to attend to personal matters. Again on
13 October 1998, he was reprimanded for failing to observe the agreed working time and he
was urgently requested to act like an employee. The respondent appears to have utterly
disregarded this reprimand. On the contrary, he started deviating even more from the
agreed hour rota. As such, the contractual shortcoming of the respondent should also be
qualified as insubordination.

Through his conduct, the respondent clearly showed that he was neither willing nor
able to accept the authority of the appellant as his employer. In the opinion of the Labour
Court of Appeal, this shows that a professional collaboration between the parties based on a
relationship of authority, an essential feature of the Labour Contract, was totally impossible.

Consequently, the court accepts the due grounds for the dismissal of the respondent.

4.2. Concerning the flat-fee compensation for the termination of the labour contract before
the first four years of employment were completed

In the first private agreement dated 20 August 1998, it was stipulated that if the
appellant were to terminate the agreement to employ the respondent for a minimum period
of 4 years starting as of 3 August 1998, except on due grounds, she would be liable to pay a




flat-fee sum in compensation of 500,000 francs, reduced by 100,000 francs for each
completed period of 12 months. In the agreement, it was abundantly added that a
termination on due grounds would not occasion any compensation on the part of the
appellant.

Since the due grounds for the dismissal of the respondent are acknowledged by the
Labour Court of Appeal, this compensation is not owed. This part of the original petition too
is therefore considered unfounded.

4.3. (...)

4.4. (...)

45. (...)

4.6. (...)

* ok k

FOR THESE REASONS,
IT HAS PLEASED THE LABOUR COURT OF APPEAL,
Having regard to the statutory law of 15 June 1935 on the use of languages in
court proceedings, with particular reference to article 24.
Rejecting all other and conflicting conclusions.
Passing judgment in a defended action.
Declares both the appeal and the cross appeal duly admissible.
Declares the appeal largely founded.
Declares the cross appeal unfounded.

Consequently overturns the judgment of the Labour Tribunal in Dendermonde, Sint-
Niklaas division, First Chamber, dated 17 April 2002, in all its decisions.

And, passing judgment again,

Hereby declares the original petition of the respondent only very partially founded to the
following degree.

Hereby orders the appellant to pay the respondent the sum of (...)
Hereby dismisses any sums claimed in excess thereof.

Divides the costs, pursuant to article 1017, third member, of the Civil Procedure Code,
and orders the appellant to pay one tenth of the costs of both court cases and the
respondent nine tenths of the costs of both court cases.

Settles these costs as follows: (...)

Thus pronounced on Friday October the twenty-fourth, two thousand and three in
public session of the Eighth Chamber of the Labour Court of Appeal in Ghent, in session in
Ghent, with the following: Koen Mestdagh, Judge of Appeal of the Labour Court of Appeal,
presiding judge, Vladimir Blat-Muylaert, Judge of Appeal in Labour Affairs, appointed as
employer, Wim De Clercq, Judge of Appeal in Labour Affairs, appointed as employee-office
worker, and Lucienne Versieren, Court Registrar.

Signed
L. Versieren W. De Clercq V. Blat-Muylaert K. Mestdagh




Denmark

National report

Fora

In Denmark, the hearing of labour and employmew disputes is distributed between the
ordinary courts of law (of first instance: 24 distrcourts and the Copenhagen Maritime and
Commercial Court, and under appeal the Eastern Bairt, the Western High Court and the
Supreme Court), the Labour Court and as regardisseiwwants, the Public Service Court and
the Municipal and Regional Public Servants Cound andustrial bodies (conciliation
proceedings, meetings between the organisations, poeetings and industrial arbitration
courts, set up for dealing with specific casesroaonore permanent basis) or, less ordinary,
general arbitration courts.

The Labour Court and the industrial bodies deahwlisputes where governing law is laid
down in collective bargaining agreements betweenparties (employers’ associations or
single employers and employee organisations), bay mlso consider disputes where
statutory law is important for settling the case.

The hearing of the case is initiated through caeoiin proceedings, meetings between the
organisations and/or joint meetings, where theigm(the organisations or the employer and
the employee organisation) each appoint a numbeneshbers with no personal interest in
the case. In the event that the parties agree,dibpute may be settled finally and

conclusively.

In practice most disputes are settled by a comm®magreement or decision during this
hearing, but when these attempts fail, cases maydngght before the Labour Court or an
industrial arbitration court for final and conclusisettlement.

The main criterion for the distribution is that pliges concerning breach of the collective
agreement are to be brought before the Labour Comnereas cases dealing with
interpretation thereof are to be brought beforeiratustrial arbitration court staffed by a
chairman (or presidency) who is appointed by theoua Court and 4 other members, two
appointed by the employer side and two by the eygaside of the case.

At the pre-trial stage the Labour Court is stafbydhe chairman, one of the vice-chairmen or
the head of secretariat, and provided that thagsadgree, the person presiding can on the
evidence and following argument finally and connlaly settle the case, with the parties’
accept, if necessary, by resolution with no writfestification. This settlement form is used
in practically all cases of no general public intpaoce.

During the few actual full-court hearings, the Gaarmanned by the chairman or one of the
vice-chairmen and 6 lay judges, of whom 3 have legpointed among persons assigned
upon recommendation by the employers’ associatownsublic authorities with employers’
functions and 3 among persons assigned upon recodatien by employee organisations.
In cases of great general public importance, 3 neemlof the Court’s presidency may
participate; and parties who are not attached tg arganisation recommending the
appointment of lay judges, may demand that the lbageeard without their participation.

Cases involving dismissals




The parties to a collective agreement may decidggeineral and specifically, that also cases
involving breach of the collective agreement areadrought before an industrial arbitration

court. The two largest organisations, the Danistplegers’ Confederation and The Danish

Federation of Trade Unions, have among others made an agreement for the purpose of
deciding cases involving dismissals, and have sanabusly set up a permanent arbitration
court, the Board of Dismissals, which is staffedabghairman, who is a judge of the Supreme
Court, and 4 other members.

Consequently, the Labour Court has only few caseslving dismissal, and during the past
decade the Court has not once handed down judgmerases involving dismissal on the
grounds of employees’ failure to comply with theiork obligations.

Instead we have attached a case from the Boardsaiifsal which has been settled amicably
in compliance with the chairman’s (umpire’s) wnittdeclaration on what the outcome of an
actual judgment would have been, had it been haddesh.

Here it should be noted that similar to the procedun other industrial arbitration courts,

disputes before the Board of Dismissal are setthedhe umpire alone in cases where the
members assigned by the parties can reach neithagi@ement nor a majority decision.
Furthermore, if the dispute is of no general pulsliportance, the umpire will normally agree

with the parties that it is not necessary for hienfo make a formal decision.

Answers
Question 1

Settlement of disputes in the Labour Court durimg pre-trial stage often takes place by the
oral statement by the chairman/vice-chairman/hetdearetariat immediately after the
parties’ argument. In this connection the justifica is presented orally, however often only
the settlement is entered in the court recordscases of a more complicated nature, the
action is stayed pending a written declaration idated by the chairman/vice-chairman/head
of secretariat which is similar to the attachedlat@ation from the Board of Dismissal in
terms of both wording and size.

As regards cases to be settled after the full-cbaearing with lay judges, deliberation and
consideration takes place immediately after theiment. The action is then stayed pending
the formulation by the chairman/vice-chairman afraft judgment to be forwarded to the lay
judges; and the judgment is delivered in open cafter the chairman/vice-chairman and the
lay judges have had the opportunity to discussratter again.

At the Board of Dismissal and in other industriddittation courts, the members assigned by
the parties retire to deliberate immediately aftexr argument. In the event that neither an
agreement nor a majority decision can be reachwel, chairman (umpire) may either
promptly declare his/her opinion or adjourn therhgpof the action with the purpose of
preparing a written declaration or a genuine judgmio further meetings are held.

Question 2
No.
Question 3

Following the full-court hearing in the Labour Cguhe lay judges will in turn orally present
their opinion, after which the chairman/vice-chamwill present his/her. The case will then
be settled in accordance with the opinion of thgonitg, and minority opinions, if any, will

10



not be written in the judgment. Lay judges who aat lawyers contribute greatly to the
proceedings with for instance knowledge about #ébelr market in function.

The members of the Board of Dismissal and otheustréhl arbitration courts assigned by the
parties are considered actual representativeseopdhties, provided however that the case
does not relate to working conditions in which tinaye a personal interest.

Question 4

In principle, the chairman/vice-chairman dictates writes the judgment him/herself.
However, he/she may ask the assistant judge, whipdrdicipated as registrar during the full-
court hearing, to prepare a draft.

Question 5

Judgments are principally based on the collecty®ements and legislation on the area as
well as the public policy and custom as laid dowliterature on labour and employment that

can be inferred from previous judgments etc. Ath&judgments, references to literature and
custom vary and are only found on a relatively nsbdeale.

Question 6
No.
Question 7
No.

Judgement
The Board of Dismissal

Declaration of 3 March 2006
Case 1338/05
The United Federation of Danish Workers (3F)
for
A
VS.
The Confederation of Danish Industry (DI)
for
Post Danmark A/S

On 24 February 2006, oral proceedings were hell feitmer judge of the Supreme Court
Mogens Hornslet as president of the Board and wempir

Statements were given by A, postal worker SgremRasen, postal worker Lone Pedersen,
postmaster Johnny Rasmussen, former postmastertR@rgensen and production engineer
Peter Wessel Christiansen.

Claims

The complainant’s principal claim is that Post Dank’s dismissal of A be overruled, in the
alternative that Post Danmark be ordered to paypemsation assessed at the discretion of
the Board of Dismissal. The defendant asks fornuelgt in favour of the defendant.

11



Statement of claim

The action concerns A, who has been continuousfyl@rad for 16 years as postal worker in
the defendant company.

On 7 March 2005, A was given a written warning fost having complied with the
guidelines on merging letter mail and unsolicitedilnas defined by the management. The
following appeared from the warning, among othangh: "Against this background you are
given a written warning for not complying with tigeidelines relating to the use of method
as defined by the management. If it happens againshall be dismissed without any further
prosecution”.

On 20 July 2005 an official interview was held which A, postmaster Johnny Rasmussen,
union representative Kirsten Corell and HR man&gmy Laursen participated.

The background to the official interview was thedof a package sent with “addressee’s
receipt”, and which A had delivered in the mailkatxthe receiving company’s. It appeared
from the minutes of the meeting that A acknowleddading delivered a package with
“addressee’s receipt” without having delivered gaekage personally to the addressee and
secured the latter’s receipt for the delivery. Uplativery of the package in the addressee’s
mailbox, A wrote her “initials” on the handscanrmer receipt. During the official interview,

A declared that she was aware that this was nobmmpliance with the guidelines in force for
the delivery of packages with “addressee’s receiftie further denied having previously
delivered packages with “addressee’s receipt” deing the guidelines. A was informed
that she was temporarily suspended from duty.

On 25 July 2005, another official interview wascdedt appeared from the minutes of the
meeting that at this meeting A was presented wittuber of cases relating to packages
with “addressee’s receipt”, which had been deligene contravention of the prescribed
guidelines. The following also appeared from thautes: "The postmaster asks A if she can
acknowledge that she did not speak the truth, vaimenasserted that she had not previously
signed for packages with “addressee’s receipt’.n8waered that it is correct that she until
now has not spoken the truth".

By letter of 26 July 2005, A was discharged and teatire at the end of January 2006. She
was suspended from service in the period undeceoti

Reasoning of the parties

In support of the claims put forward, the complainaubmitted that the way in which A
delivered packages with “addressee’s receipt” wasmngonly used and accepted by the
management.

In support of the defence put forward, the defehdabmitted that A was familiar with the
current guidelines on delivery of packages with di@$see’s receipt” and that the
management has never accepted the failure to comifiiythese guidelines.

The umpire’s declaration

The members of the Board of Dismissals assigneithdprganisations have not been able to
carry a majority in the action, and thus judgmeribi be passed by the president of the Board
as umpire. The parties agreed that judgment cgmabsed in the case — with no award — in
compliance with the declaration of the umpire.
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It should be taken into account when assessinghghéhe dismissal was lawful that A on 7
March 2005 was given a written warning for failitegcomply with the guidelines on the use
of method prescribed by the management, in whiehveds informed that she, if it happened
again, with no further prosecution would be dismisEom the workplace. The previous case
dealt with mail merger of unsolicited mail and égttail.

The circumstances that led to the dismissal a fenths later — on 26 July 2005 — related to
the handling of packages with “addressee’s recei@’ packages that a sender for specific
payment has posted in this manner because he/gus te be able to know to whom and
when the packages have been delivered.

It can be taken into account that the backgrounthéodismissal was, among other things,
that it had been verified that A in a number ofesakerself had signed for packages with
“addressee’s receipt” by writing her “initials” daddressee’s receipt” on the handscanner.
Further it is unobjectionable to take into accotlvat A was aware that such procedure was
contrary to the current guidelines on the handtihguch packages.

It should be noted that it is seems highly unlikhat the management of Post Danmark
should have accepted the use of such procedure wvhemes to packages where customers
have indeed paid specifically for proof of delivesy the sent packages. It has not been
established during the production of evidence shah accept exists.

Conclusion

For this reason the dismissal is found to be fardgsoned in A’s circumstances, and
judgment is given in favour of Post Danmark.

In compliance with the declaration of the umpiree tomplainant withdraws the case..
Complainant to pay the fees of the umpire.
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Transcript
of ,
judgment of 16 June 2005 of the Labour Court of Denmark

in case No. A2003.631:
The Danish Confederation of Trade Unions

on behalf of

Forbundet Trae-Industri-Byg i Danmark [The Confederation Wood-Industry-Building in
Denmark]

VS.

The Danish Employers’ Confederation

on behalf of

The Confederation of Danish Industries

on behalf of

Brdr. Villadsen Totalentreprise

on behalf of

Bodilsen A/S

Judges: Peter Andersen, Jens Bollerup-Jensen, Berge Elgaard, Poul Flemming Hansen,
Lene Pagter Kristenisen ( Chairman), Jens Pors and Nicolai Westergaard,

The issue in this case is whether the defendant company, Bodilsen A/S, has breached its
labour agreement by not paying wages etc. to the workers for the period between
approximately 2.40am and 5.30am on 6 January 2003. During this period, the workers had
ceased work, because they found that the temperature at the workplace was below the
regulations governing minimum temperatures in workrooms at permanent workplaces.

Claims

The plaintiff, the Danish Confederation of Trade Unions on behalf of the Confederation
Wood-Industry-Building in Denmark, claims that the defendant, the Danish Employers’
Confederation on behalf of the Confederation of Danish Industries on behalf of Bodilsen
A/S, has breached the current labour agreement and should consequently pay a penalty at
the discretion of the Labour Court comprising an amount of DKK 8,700.15 as additional
payment to the members of the Confederation Wood-Industry-Building in Denmark as well
as legal costs from the due date of the individual payments and until the date of payment.

The defendant has moved for dismissal of the plaintiff’'s claim.

Statement of the case

On 5 January 2003 at 1 1.00pm, the workers of Bodilsen A/S returned to work after the
company had been closed for 14 days for Christmas and New Year. The outdoor
temperature was approximately minus 10° C, and it was also cold indoors at the factory.
When the staff began to work, a recirculation and air extraction system was started,
whereby the factory became even colder.

Around 2.00am the workers contacted the safety steward, who then measured the
temperature manually at the different workplaces within the factory. These measurements
showed temperatures of 15-16° C and in one place 14° C. According the factory’s
automatic calibrated measurements, the temperature did not fall below 17° C.

After a break, the workers decided around 2.40am to stay in the canteen until the
temperature had become acceptable. Work was resumed at 5.30am, when the temperature
had risen as a consequence of alternative heating.

In a fax of 7 January 2003 to the Danish Confederation of Trade Unions, the Danish
Employers’ Confederation announced that they had received a report from the
Confederation of Danish Industries stating that a number of members of the Confedaration
‘\Nwd-—Iﬂdustry—Buiiding in Denmark had called an itegal work stoppage at Bodilsen A/S.
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and that in case of further work stoppages a request for a joint meeting would be submitted.

On pay day, 16 January 2003, the workers realised that the hours of fhe work stoppage on
6 January had been deducted from their pay checks, except those of the safety and shop
stewards; they had not received any meeting allowance either.

Local negotiations were held on 16 January 2003, but the parties did not reach an
agreement.

On 20 February 2003, a conciliation meeting was held, also without reaching an
agreement. It appears from the minutes of the meeting, however, that the parties urged the
company’s safety committee, assisted by a local representative of the Confederation Wood-
Industry-Building in Denmark, to examine the rules applying to the situation with the
supervisory health and safety at work authority; prior to this, the Confederation would send
an inquiry to the National Labour Inspection. In addition, the parties agreed to suspend any
deadlines, until the final decision from the authorities had been received.

It appears from the National Labour Inspection’s Notice in force at the time, No. 1.01.7 of
September 1995 on temperatures in workrooms at permanent workplaces:

"Minimum temperatures

Basically and generally, the temperature of:

Sedentary or static work with slight physical exertion should not be below 18° C.
Work with limited physical exertion should not be below 15° C.

Work with heavy physical exertion should not be below 10° C, obtained one hour after the
start of the working hours at the latest.

Lower temperatures are acceptable during brief intervals in extraordinary situations such as
unforeseen and suddenly occurring low outdoor temperatures or unfavourable wind
conditions.

In certain business categories, practice is based on the special temperature regulations of
older rules, which have now been revoked. In such cases the following practice applies:

Special circumstances may cause deviations from the minimum temperature requirements
to be accepted.”

After this, the National Labour Inspection’s Notice includes a diagram of minimum
temperatures in different business categories. As regards the wood industry, the diagram
indicates 18° as far as "Sedentary or static work or work involving slight physical exertion”
is concerned, and 15° for other types of work, however with the permission to go down to
12°, if this is required for the sake of the materials. It appears from the comments to the
diagram that 15° indicates the permitted minimum temperature during the first work hour,
and the Notice continues:

"This may e.g. be the case in large workrooms (factory halls) with few workplaces, where it
would be unreasonably costly to heat up the room, and in cases where the nature of the
production may require a lower room temperature. In that case the individual workplaces in
the room should be heated locally. If it is not possible to establish local heating of the

Aitp//www.arbejdsretten.dik/English/Labour%20Court htm (G7-10-2006
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individual workplaces, for instance because the workers move around the room, other
measures should be taken to protect the workers, such as particularly suitable work clothes
(thermal clothes).”

The National Labour Inspection has now replaced Notice No. 1.01.7 by Notice No. A.1.12
of March 2005, which i.a. refers to the same regulations.

In a letter of 24 February 2003, the Confederation Wood-Industry-Building in Denmark
asked the National Labour Inspection for an interpretation of the regulations in Notice No.
1.01.7. It was stated in the letter, with reference to the physical exertion of the work, that it
varies between slight physical exertion and limited physical exertion.

On 17 March 2003, the National Labour Inspection replied as follows, amongst other things:

"The National Labour Inspection is unable to offer an opinion on whether the situation
described involves a breach of the Danish health and safety at work legislation, as the
concrete working environment situation has not been examined by the National Labour
Inspection. Based on the information submitted, the National Labour Inspection advises the
Confederation Wood-Industry-Building in Denmark as foliows:

Temperatures in workrooms at permanent workplaces are governed by the provisions of
chapter 7 of the Executive Order on the organisation of permanent workplaces. As a
principal rule, the temperature in the workrooms should be adapted fo the human organism
with due regard to the working methods used and the physical exertion of the employees.

These provisions are implemented in the directions in the above-mentioned Notice from the
National Labour Inspection. According to this Notice, when the work involves slight or
limited physical exertion, the temperature should not come below 1801 C or 150 C,
respectively.

Under extraordinary circumstances, e.g. when the outdoor temperature suddenly and
unexpectedly drops to a low level, a lower temperature may be accepted during brief
intervals.

The National Labour Inspection finds that the situation described cannot be motivated by
extraordinary circumstances, and that the workroom should have been heated up before
the start of the working hours."

Hereafter, the parties discussed the statement of the National Labour Inspection in writing
without coming to terms. The Danish Employers’ Confederation claimed in particular that
the situation should rightfully be settled according to the trade instructions which the parties
have drawn up together, and which have been approved by the National Labour Inspection.
The trade instructions state i.a. the following: )

"What is it about?

The requirement to the temperature of the workroom is dependent on the type
of work to be performed.

The recommended minimum temperature for different types of work:

Minimum 180 C for sedentary and static work with slight physical exertion -
Machine opsration and maonitoring

htp:/fww w.arbejdsretten.dk/English/l Aabour%20Court him 0G7-10-2006
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Minimum 150 C for work with limited physical exertion — sorting and grading,
feeding and withdrawing objects from machines, light assembly work and light
packing (typically light objects)

Minimum 1001 C for work with heavy physical exertion

The problem arises for instance if the body gets cold after physically heavy work
(involving perspiration), and is then exposed fo coldness or draught. The
musculature becomes cold, loses its flexibility and is no longer ready to handle
everyday exertions, thereby increasing the risk of injuries.

"

At the request of the Danish Confederation of Trade Unions, a joint meeting was held on 9
May 2003, without reaching an agreement.

The case was brought before the Industrial Tribunal of Denmark by a letter of complaint of
26 June 2003.

The defendants have not contested that the total amount deducted from the wages etc.
amounts to DKK 8,700.15.

Statements
During the hearing of the case, evidence was given by Peter Nielsen, Peter Katholm and
Henning Sgrensen.

Yhen the workers began working on 5 January 2003, the recirculation system was started
and drew in the cold, unheated Outside air. it became cold, and it felt as if there was a

hitp www.arbejdsretien. dk/Fnolist Labour%20Court.him (37-10-2006
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draught. Especially near the piping where the air is sucked out it felt as if the coldness
spread downwards. Four or five workers came up to him and said that now they had had
enough, it was too cold. Thereafter they went into the canteen. When he went in to talk with
them together with the shop steward, the foreman said that they had stopped working. He
then took a handheld thermometer and measured the temperature in the workroom. It
showed 140 C at one of the old glulam presses, on the other locations the temperature was
150 C. The alternative heating, consisting of smal radiators with blowers located
approximately 4 meters up below the ceiling, was now started. It had not been turned on
before. The company’s automatic temperature sensors are located approximately 2-3
metres above floor level,

the not so strenuous workplaces. Today, the work is more automated.

Before starting work, the room is heated. Thus on 5 January 2003 the production room had
been heated some time before the production team showed up for work. There is normally
a temperature of approximately 2201 C in the room, as the quality of the wood is at its best
at this temperature. The company regularly controls temperature and air humidity, and for

temperature as the outdoor temperature, if the plant has just begun operating. On the night
in question, the outdoor temperatures reached minus 157 C, and consequently some very
cold air was drawn in from outside. It was an extreme situation, and the company has never
had a similar experience. However, the company’s measuring equipment did not measure
any temperatures below 177 C that night. He has heard of the manual measurements, but
does not know anything further about them.

Henning Sgrensen stated, amongst other things, that he is plant Mmanager and chairman of
the safety committee. The production work is not sedentary, and it has made him sweat.

temperature that evening and night, must be correct, and he does not know how the other
measurements were made. Normally, the workers wear 3 shirt, not thermal clothes,
Monitoring the process does not make one sweat, but people are only rarely able to sit
down, as they have to attend to other tasks at the same time. -

The arguments of the parties
The plaintiff states in support of its claim that the work stoppage on 6 January 2003 was

nttp://www.arbej dsretten.di/English/Labou Y20Court hun 07-10-2006
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entitled not to work until the temperature had gone up, cf. section 5(2) of the norm, directly
or analogously. Even though the norm uses the expression "life and welfare”, it is generally
assumed that the expression also comprises health deterioration hazards and general
working environment issues, cf. in that connection Per Jacobsen, Kollektiv Arbejdsret
[Collective employment law], 5th edition (1994), p. 267. Moreover, it follows from practice
that the workers are entitled to stop working when the company does not comply with the
current regulations regarding minimum temperatures, cf. in particular the ruling of the
Industrial Tribunal of 13 September 1933 in case No. 1778, labour arbitration rulings of 9
March 1982 and 22 September 1983, and an umpire ruling of 8 October 1984 in a labour
arbitration case. In addition, in its statement of 17 March 2003, the National Labour
Inspection established that in the present case none of the special circumstances which
may in exceptional cases justify lower temperatures had occurred. It had been cold for
several days, and the company had simply not fulfilled its obligation to ensure sufficient
heating. The work stoppage was therefore legal, and the company is obliged to pay wages
efc.

As the crucial obligation to pay wages has been breached, a substantial fine should be
imposed on the defendant.

The defendant stated that the plaintiff has failed to meet the burden of proof that the current
regulations regarding minimum temperatures have been disregarded. It must be taken into
account that the work concerned consisted in moving wood from pallet to conveyor belt
etc., and so the work was neither sedentary or static, let alone light, but involved limited
physical exertion. That is how the work is also characterised in the current trade instruction,
which specifically mentions sorting and grading, feeding and withdrawing as examples of
work involving limited physical exertion. The recommended minimum temperature for such
work is 150 C according to both the regulations of the National Labour Inspection and the
trade regulation. Irrespective of whether the manual measurements could be taken into
account — which is contested - only one of these — if at all relevant — does not live up to the
recommended minimum temperature, and in that case this is also motivated by the
extraordinary weather conditions which occurred on that evening and night. This cannot
form the basis of invoking section 5(2) of the norm, as work stoppage requires qualified
circumstances. In any circumstances, as section 5(2) of the norm protects only the
individual workers, it cannot be invoked as basis for initiating a collective action. Therefore,
if relevant, only the workers present in the area where the temperature was measured
manually at 140 could have been entitled to cease work. In support of its views the
defendant has referred to Per Jacobsen: Collective Labour Law, 5th edition 1994, pp. 263-
264, and Jens Kristiansen: The Collective Labour Law, 2004, pp. 549-550 and p. 574, and
to the judgments of the Labour Court of Denmark of 6 June 1 988 in the cases 87.459,
87.462 and 88.025, to the judgment of the Labour Court of Denmark of 1 December 1988 in
case No. 88.276, and to the judgment of the Labour Court of Denmark of 4 March 2003 in
case No. 2002.169.

As the workers ceased working, and it has not been proved that they were entitled to do so,
they are in breach, and the company was therefore entitled to withhold wages efc. for the
period under consideration. ‘

In case judgment is passed against the defendant, no penalty should be paid, as the
subject matter is doubtful,

http/fwww . art tendi/English/Labouwr%20Court htm it i
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The grounds and result of the Labour Court of Denmark

Based on the evidence it is taken into account that the work comprised primarily sorting and
grading of pieces of wood, feeding and withdrawing from machine etc., and that the work
thus involved limited physical exertion, of. in that connection the description in the parties’
trade instructions. It is therefore taken into account that the recommended minimum
temperature was 1501 C, as provided by both the trade instructions and the regulations of
the National Labour Inspection.

It appears from the evidence of the witness Peter Nielsen that he measured the
temperature manually, and that the temperature was 140 C on one location. Against this
are the company’s measurements, which are made automatically with stationary, calibrated
equipment, and which showed that the temperature did not fall below 170 C. Because of
the air circulation it must be taken into account that the temperature at the height at which
the automatic measuring equipment is located is the same as at floor level. Hereafter, there
seem to be no grounds for doubting the automatic measurements.

Consequently, as the plaintiff has not proved that the work stoppage was legal for any of
the workers, the company was entitled to the salary deductions made.

The liability of the defendant is therefore denied.
IT IS HELD THAT:

The court finds for the defendant, the Danish Employers’ Confederation, acting on behalf of
the Confederation of Danish Industries, acting on behalf of Bodilsen AJS.

The plaintiff, the Danish Confederation of Trade Unions, acting on behalf of the
Confederation Wood-Industry-Building in Denmark, shall within 14 days as legal costs pay
DKK 2,000 to the Labour Court of Denmark.

Lene Pagter Kristensen

hitp://www.arbejdsretien.di/t snglish/Labowr¥%20Courthim (7-10-2006
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Finland

National report

President Pekka Orasmaa
Labour Court of Finland

The competence of the Labour Court covers leggbutes resulting from collective
agreements. The Labour Court is the first and ilastiance in cases falling within its
competence. Other labour law cases are heard emdir the regular courts of justice.
The main features of the procedure in the LabowrC@semble the procedure in civil
law cases in the regular courts.

1. Is the case decided immediately upon the main heag, or is a separate session
held for that purpose?

After the main hearing the members of the courtaia to exchange their tentative views
on the case. However, normally a separate deliberagssion is needed to finally decide
the case. The time of this session is agreed amntie hearing. The presiding judge and
the legal secretary then prepare a draft for asdeci taking into account the views
expressed in the tentative discussion. In difficalses several deliberative sessions may
be needed to reach a decision. Subsequently, ttterwdecision is mailed to the parties
to the litigation.

On the other hand, if the case is clear and un#éyimireached immediately after the
main hearing, the case is decided straight awaywvriften draft decision is merely
circulated among the members for potential commeiatemail, after which the decision
Is mailed to the parties.

In urgent matters the court may decide the casepamdounce the ruling immediately
after the main hearing. This can be done for exanmplsituations where there is an
ongoing industrial action at the time of the magating.

2. Is there a presenting official involved in the proess? If yes, please describe the
formal and factual role of the official.

A so-called legal secretary takes part in all stagfethe procedure. He or she summons
the parties to court, draws up a summary of thiensland their grounds presented in the
case, and prepares the minutes of oral sessioessddretary also prepares a proposal for
a decision of the case and presents it in the elailve session. Before the proposal is
sent to the members, it is checked and, as thencagde, revised by the presiding judge.
The role of the secretary is mainly that of ansisgj legal officer.

3. Does the composition of your court include lay mendys? If yes, please give a
description of their role in the deliberation leadng to the decision, with a view to
the interplay between the chair and the lay members/Vhat is in your experience
the main contribution of the lay members in the deision-making process?

Most cases are heard and tried in panels, wheegdition to a chairman and another so-
called neutral member, two members representingethployers’ interests and two
members representing the interests of employeeprasent. The interest members are
appointed upon the nomination by the most reprasigat central organizations of the
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employers’ and employees’ associations. These mendre often leading officers and,
as a rule, lawyers employed in national workergmiployers’ federations, and they have
a solid experience in collective bargaining andeottabour market issues. Apart from
being independent judges, the interest membersatsm be regarded as an expert
audience, the views of which assist in securing tha decision is reasonable and in
conformity with good labour market practices.

All written material relating to a case is sentagvance to the members, allowing them to
make themselves familiar with the case in the samag as the presiding judge. This
creates a good basis for discussions, which magndfiecome quite vivid. Members
frequently propose amendments to a draft decismostly orally but sometimes in
writing, too. The proposed changes are usuallyIsimai occasionally they cause that the
draft decision has to be entirely re-examined. Vakdity of a judgement is a special
concern for those members, who represent the saml@eotindustry as the losing party.
Ca. 90 per cent of the decisions are unanimous.

It must be reminded that the bulk of labour lawpdigs, that is to say disputes arising
from individual employment contrats, are handledhim the system of regular courts.
Lay members do not participate in deciding thessesawhich are in the first instance
usually heard and tried in a one judge composition.

4. To what extent does the presiding judge take parniwriting the decision?

The first draft for a decision is usually drawn by the legal secretary, as explained
above. In simple or rutine cases there is usu#llg Ineed to revise the draft, but the
tougher the case, the more amendments are redoiteel made by the presiding judge.
This may mean that the draft is completely rewmitbefore it is passed on to the members.
Writing the reasoning of a judgement is the moshakeding part of the procedure, and
the presiding judge is responsible for the claaitg validity of the reasoning.

Dissenting opinions are usually formulated by thembers in question themselves, but
the chair or the secretary may give them techmissistence, if needed.

5. What are the main legal sources you use in decidirg case, especially a difficult
one? In the reasoning of the decision, do you malexpress references to legal
literature, case law, previous decisions of your owcourt etc.?

The most important legal sources in the labour tcave, as in other courts, rules of
statutory law and case law. Provisions of collexigreements are applied in the Finnsh
labour on a daily basis in conjunction with the @eh principles of interpretation of
contracts. In some cases also EU law, judgementheofECJ as well as rules of the
European Human Rights Convention and ILO Convestare applied.

Whenever a decision is based on these legal squhagsare also expressly referred to. It
is most common that the reasoning of a judgementagws references to previous
decisions of the labour court. Mention is sometirmiagle of preparatory works of labour
laws (governmet bills etc.), as well as opinionssgnted in legal literature.

6. Is it customary to express the personal views of éhjudge in a decision?

No, except sometimes in dissenting opinions. Palson moral judgements in a court

decision are not considered appropriate. Also,labeur court makes its decisions as a
collegial body, which rather effectively conceaidividual views the members may have
had on a case.
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The general rule does not prevent the court fronighweg evidence or arguments
presented to the it. Thus, the court may statehé reasoning that it has found the
testimony of withess A not credible in comparisoithwthat of witness B, or that

argument X presented by the plaintiff has not coced the court, etc.

7. Are there any further comments you wish to make otthe subject?

Judgement 2007:78 of the Finnish Labour Court

Summary of the case

A sprinkler mechanic worked at installation sitedyere it was not possible in practice to
monitor whether he was observing his working hotitee employee had been absent from
work for one day without notifying the employertaé absence. Nevertheless, the employee
had listed the day in question as a working daggibkis time card. In addition, the employee
had come to work late every now and then as weletifrom work before finishing his
working day. For the reasons mentioned, the empémyrnad been cancelled with immediate
effect.

In the judgement, the actions taken by the employex® regarded to have broken the trust
presumed to exist between an employer and an eeglds it could not be shown that the
employee had ever before engaged himself in silyitlishonest action, and the employee
had not been given a clear warning including aahoé terminating the employment due to
his absence from work, the labour court considéhedl the preconditions of continuing the
employment had not deteriorated so much that itldvbave been unreasonable to continue
the employment for a period of notice. However, ¢hgployer was considered to have had a
proper and weighty reason to terminate the employroentract of the employer by giving
him notice.

PLAINTIFF

The Construction Trade Union
DEFENDANT

The Association of Technical Contractors
PARTY TO BE HEARD

Firecon Ltd

THE CASE

Violation of collective agreement, groundless teration of employment contract and failing
to fulfil the supervisory duty

PROCEEDINGS IN THE LABOUR COURT
Oral preparation 17.4.2007
Main hearing 19.6.2007
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PROVISIONS OF THE COLLECTIVE AGREEMENT

In the collective agreement 2005-2007 for the HR#&@&nch of the field of building services
signed by The Construction Trade Union and The éission of Technical Contractors,
there is a following provision (Section 5).

The signatory unions have agreed that the employsecurity of employees working in
building services as well as the associated proesdare determined by the Employment
Contracts Act, which is a part of this agreemeirith whe exceptions mentioned later.

SUIT
Claims
The Construction Trade Union has demanded the tadmurt

to confirm that Firecon Ltd has violated the prasis in Section 5 of the
collective agreement concerning employment secutity terminating the
employment contract of its employee A groundlessintrary to the collective
agreement and the Employment Contracts Act. IntiaalgiFirecon Ltd has not
observed the 14-day notice period stipulated in dbkective agreement when
terminating the employment;

to oblige Firecon Ltd to pay A compensation equalhts 10 months salary,
23.632,80 euros, for groundless termination of engployment contract, added
with the legal interests as from the day the empleyt terminated;

to oblige Firecon Ltd to pay A 1.099,20 euros ag foa the notice period, added
with the legal interests as from the day the emplenyt terminated;

to oblige The Technical Contractors Associationply a compensatory fine by
virtue of Sections 8 and 9 of the Collective Agreats Act on the account of
failing to fulfil its supervisory duty;

to oblige The Technical Contractors Association kirdcon Ltd to be jointly and
severally liable to pay the plaintiff's legal coséglded with the legal interests after
one month has elapsed from the day the judgmehhawie been delivered.

Causes of action

Sprinkler mechanic A has concluded a written, imdedly valid employment contract with
his employer on 6 June 2005. The employer had text@d A’s employment contract by
cancellation on 27 April 2006 by reason of the ¢éserh 13 April and 26 of April 2006.

On 13 April 2006 A had been to a hospital wherechitd was to be performed an operation
that required a parent to be present. A had redaaveertificate of the events to be given to
his employer, in which A was considered to havenba®able to work from 8 to 10 a.m. on
the day in question. The visit to hospital was pkthto last even longer, but the operation
intended was not performed on the child. Howevewas not able to return to work, because
due to the above mentioned operation, the childis @hre had been cancelled for that day,
and he had had to stay at home for the rest oflélyeto care for the child. A had informed
his co-worker of his absence. A admits having ¢isi8 April 2006 as a working day using
his time card, but states that he had not done igo dishonest intentions but merely by
accident.
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Employer’'s representative B had phoned A on 26 1A2006 and informed that his annual
holiday shall begin on 2 May 2006. A would havefened to take his annual holiday some
other time. A had left his place of work at 2 pmhaswas irritated because of the holiday
issue and had also sorted out matters regardingeti@vation of his apartment. A should
have been at work until 3.30 p.m., when his workilay was to end. In the morning of 27
April 2006 A had phoned B and they had agreed thatan begin his annual holiday

immediately.

A has not breached against or neglected his dbiesed on the employment contract or the
law in a way which would have an essential impactiee employment relationship. A has

not been given either complaints or warnings duhiggemployment. A has not been heard
concerning the termination of employment. There basn neither a proper and weighty
reason required by the Employment Contracts Actetminate the employment nor an

extremely weighty cause to cancel the employmemisTthe termination of the employment

has been groundless.

As the employment has been terminated contraryh® dgrounds laid down in the

Employment Contracts Act, A is to be paid a compé&os for groundless termination of his
employment contract. The amount of the compensatidr3,74 euros x 8 hours x 21,5 days
x 10 months = 23.632,80 euros, which equals t@atheunt demanded.

A has been unemployed after the termination ofehiployment contract and has been paid
earnings-adjusted unemployment allowance by Thestaction Industry Unemployment
Benefit Fund. A has received a total of 3.216 eunoallowance between 27 June and 31
August 2006.

Because A’s employment relationship has lasteteks than a year, the 14-day notice period
laid down in Section 5 of the collective agreemertb be applied. In legal literature as well
as in legal praxis the Paragraph 1 of Section 4p@hr 6 in the Employment Contracts Act
has been interpreted so that the employer has yama employee full pay for a period
equivalent to the notice period as compensation @sases of groundless cancellation of
the employment relationship.

The Construction Trade Union and The Association Tafchnical Contractors have
negotiated with each other to resolve the issué dane 2006. The employer’s association,
however, has not taken immediate measures to enditimtion that violates the provisions
of the collective agreement. Because The Assoaatid echnical Contractors has supported
the employer on the case regardless of evidenatols of the collective agreement and has
approved the employer’s conduct without interveniagcompensatory fine for failing to
fulfil its supervisory duty is to be imposed on TAssociation of Technical Contractors.

RESPONSE
Response to the claims

The Association of Technical Contractors and Finettd have demanded the suit to be
dismissed in its entirety and The Construction €r&thion to be obliged to pay their legal
costs, added with the legal interests.

Even if the employer had not had the right to teate the employment relationship by
cancellation, it has nonetheless had the righive the employee notice. Consequently, A is
to be paid no more than the pay for the noticeggerihat is to say two weeks pay, which is
1.099,20 euros. No further compensation is to hd.pa addition and for the reasons
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mentioned, The Association of Technical Contractord Firecon Ltd are not to be ordered
to pay the legal costs of The Construction Tradehln

Causes to contest the suit

Firecon Ltd supplies automatic sprinkler systemsuad Finland. Because the distances
between offices and working sites are long, théydaorking hours cannot be monitored on
the spot at an installation job, which is why trastween the employer and the employee is a
prerequisite of the business.

During his employment in the company, A has readigeveral complaints and warnings
orally because of installation mistakes he has dmweell as his nonchalant attitude f. It is
very important to be careful in the work that A dpeonsidering that it concerns installation
of security devices. Moreover, he has refused assegts. The warnings have been given
within a year prior to the cancellation of the eaywhent relationship.

A has not been at the working site on 13 April 208iBhough he had entered the day as a
working day in the list of working hours. First, daimed to have worked on the day in
question, but later he revealed to have been tosgital with his child due to a previously
scheduled appointment. It has not been a caseahild falling suddenly ill.

A had not notified the employer of his absence, had dishonestly entered the day in
question in the list of working hours as if he Hmekn to work. The usual practice, which is
documented in the written guidelines of the comptiay are given to the employees, is that
the employee notifies the leader of the projeduestion of the absence in advance and then
attaches the possible certificate of the absentetbist of working hours. This is not what A
did.

It is apparent that A had made the incorrect Igstising his time card to be able to get the
mid-week holiday compensation of the Easter hobdéollowing 13 April 2006. Had he
entered the correct reason for his absence usingnié card, that is a visit to hospital with a
child, he would not have been entitled to eithes pay of 13 April 2006 or the Easter
holidays, because his employment had lasted fertlesm a year.

A had also left his place of work without permission 26 April 2006 at 2 pm, while the
working day was not to finish until 3.30 pm. A hadt asked for an appropriate permission
to leave the working site too early.

A’s absence has hampered the work of the otheraraps working with him.

After having heard A, the employer has cancelles éhployment contract on 27 April 2006
on the grounds of, first and foremost, lack of aderice and dishonesty that has become
apparent through the intentionally made incorretties in the time cards.

The amount of compensation demanded is indisputable

The employer’s association was informed of the cadg after the cancellation had already
occurred, so the employer’s association is notetantposed a compensatory fine for failing
to fulfil its supervisory duty.
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DECISION OF THE LABOUR COURT
Reasoning of the court
A’s employment relationship and its termination

A has worked in Firecon Ltd as a sprinkler mechdmeginning from 6 June 2005. The
employer has cancelled A’s employment contract o@@ril 2006. The employer had orally
communicated the cause of cancellation to have laetrof confidence and dishonesty, both
of which have related to A’s absence from work 8mAbril 2006 and his leaving from work
on 26 April 2006 for example.

The evidence presented of the grounds for ternanati

Called by the employee party, A has been heardumtén purpose to present evidence, but
not as a witness. Called by the employer party, ageny director B has been heard in
purpose to present evidence but not as a witnesk vige managing director C, project
manager D as well as sprinkler mechanic E have beard as witnesses.

From the reports of B, C and also A, it comes bat &t the Isku working site, as the project
leader of which A had worked in the autumn of 2008zzles departing from the plan had
been installed and the bracket system as well wstalled divergently from the plan, the
pipes had been grooved incorrectly and after &riniathe pipeline had neither been drained
of water nor filled with glycol, which had causedndage later on as the pipes had frozen.
The mistakes made at the Isku site had been desgussa meeting, which B, C and A had
attended. In the meeting A had also been givenrahwarning including the possibility of
terminating his employment. After the Isku site Aasmransferred away from a supervisory
position.

D has reported having initiated A to the work wines employment in Firecon Ltd began. D
had told A about the working hours as well as ttexfice regarding absence from work and
the notifying procedure and had also given himghene numbers necessary to notify the
absence. D had been contacted in June 2005, whénatvone of the working sites had not
been progressing, and he had gone to the sitesenabdthe situation. A had not been on the
working site. When witness had phoned A, he toldvee at home caring for his child. D had
then pointed out that absences need to be repantbtie had repeated the complaint the next
day.

E has reported A to have had a flexible impressiotine working hours. In the mornings A

had more often than not been late from work andhlibere at 8-8.15 a.m., although the
working day had commenced at 7 a.m. At times E letito wait for A to arrive and help

him, as there were phases of work that could notdtwee alone, and the waiting had
hampered the work. A few times A had also left frarark before the working day was

finished. E’s observations of A being late had regtithe working site of Normaali paint

factory, where they had worked in the winter of 2@D06. As A has been heard in the
labour court, he has admitted having been late framk sometimes.

C had observed A’'s absence on 13 April 2006 as &et wo the working site he was
managing. C had asked E about A, and E had answkeatd® had mentioned something
about taking his child to a doctor. At first C hdmbught that A had possibly informed the
other managers D or B of his absence. As it camieéhat A had not notified anyone of his
absence, the managers had decided to wait forishefl working hours and the possible
medical certificate of his absence, but it hadaratved. D has reported visiting the Yli-Kolli
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working site in case A would have been there, dtdérad been asking about A on 13 April
2006. A has reported that he told about his absenéeand that he thought the information
would be passed on through E. The child had nat pegformed the planned operation, but
A had decided to stay at home with the child fa tbst of the day, because he had already
informed the day care centre that the child wowtbe in day care at all that day.

The lists of working hours had revealed that A batkred the day in question as a working
day in spite of his absence. When B asked A albiusit A had first claimed to have been at
work, but later told that he was at a hospital wiith child on a previously scheduled visit.
According to B’s understanding, the reason foritleerrect entry in the list of working hours
was to secure the mid-week holiday compensatiomhich A would not have had the right
due to his absence. A has admitted that he madecarrect entry to the list of working
hours but told it to have been a mistake.

D had noticed A leaving the Yli-Kolli working sitat around 1.30 p.m. on 19 April 2006.
When D confronted A the next day, A had told hiratthe had had errands to run. D had
then reminded A of the notifying procedure regagdabsences. D had not directly said to A
that the absences and the failure to report themldceffect the continuation of his
employment, but he had supposed A to understandBEh@o has reported to have heard D
telling A in the spring of 2006 on the Yli-Kolli wking site that the absences need to be
reported.

A has admitted that he left his place of work on Afxil 2006 at 2 p.m., although the
working day would not have ended until 3.30 p.nccérding to A the motive for this has
been the anger over B ordering him to begin hisuahholiday on 2 May 2006. B has
reported finding out about A’s too early an exirfr work during the morning of 27 April

2006. At the same time B was informed of A’s absemic 13 April 2006 and of the incorrect
entry in the list of working hours made by A. Theeets led to the cancellation of A’s
employment relationship in conclusion of a headngnged on 27 April. Before this B had
unsuccessfully tried to contact a representatiid@employer’s association.

Evaluation and conclusions

According to Section 1, Chapter 8 of the Employnt@éantracts Act the employer is entitled
to cancel an employment contract with an immedgftect regardless of the applicable
period of notice or the duration of the employmemntract only upon an extremely weighty
cause. Such a cause can be deemed to exist itheasmployee commits a breach against or
neglects duties based on the employment contrattteolaw and having an essential impact
on the employment relationship in such a seriousneaas to render it unreasonable to
expect that employer should continue the contrdatlationship even for the period of
notice.

A’s duty in Firecon Ltd has been to work as a dgen mechanic. For this reason, the
installation errors that occurred at Isku working snd of which A as a leader of the project
has been responsible, have no significant impoetathge to the differences between the job
descriptions, when evaluating the grounds for teatimg the employment.

It has been shown that A has been absent from wok3 April 2006 without informing the
employer, and that he has listed the day in questsoa working day despite his absence. In
addition, when asked about it, A had first insistexdhaving been to work that day. Because
no other reason to be reckoned with has been gezserplaining the incorrect entry to the
list of working hours, the labour court considerpriobable that A had made the incorrect
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entry with an intention of obtaining benefit, thet to obtain the mid-week holiday
compensation of the days to follow accordant todbkective agreement. In any case, the
reports by D and E have shown A to have been tate tvork and that he had left from work
without permission, of which E had complained to Athough having received an oral
complaint from D on 20 April 2006 stemming from labsences and the failure to report
them, A has not reported his absence on 13 Apfib2But has made an incorrect entry to the
list of working hours regarding that day.

The installation operations of Firecon Ltd have uieed the mechanics to work
independently on the projects and monitoring thekiwg hours round-the-clock has not
been possible. Such a nature of the industry engdsshe importance of trust in A’s
employment relationship. In addition, there haverb@hases in installation that another
mechanic cannot have completed without assistaRoe.this reason A’s being late and
failure to report his absences have hampered gtalliation work.

The labour court considers that A’s dishonest cohakith the time card and his failure to
report absences have broken the trust, which supmed to exist between an employer and
an employee in an employment relationship. On therchand, it has not been shown that A
has ever before engaged himself in similarly digisbraction, and even due to the absences
A has not been given a clear warning including r@dh of terminating his employment.
When evaluating A’s conduct and the matter as aleyltbe labour court considers that the
preconditions of continuing the employment had beén deteriorated insomuch it would
have been unreasonable to continue the employroest period of notice. For this reason,
the labour court considers that Firecon Ltd did have an extremely weighty reason
required by the Employment Contracts Act to cadcglemployment contract. However, the
employer has had a proper and weighty reason mairtate the employment contract of the
employer by giving him notice.

Pay for the notice period

As A’s employment relationship has been terminatgdout observing the notice period, the
company is liable to pay A full pay for a periodueglent to the notice period. The amount
of the demand, 1.099,20 euros, has not been dispute

The amount of compensation

Instead of cancelling the employment contract,déireLtd could have, by virtue of Section 2
of Chapter 7 in the Employment Contracts Act, teated the employment contract by
giving the employee notice. In a case like thisebmpensation will be ordered mainly as a
compensation of the immaterial damage caused bygtoendless termination of the

employment contract (see also decision 2007-43yig is now ordered to be paid the pay
for the notice period, has not suffered other lmfssicome or immaterial damage due to the
termination of his employment that could be consdeo derive from the erroneous action
of the employer. Taking into account the short iaraof A’'s employment and the fact that

he gave cause for the termination of his employrhénself, the labour court considers the
reasonable compensation for the premature terromafi his employment to be 500 euros.

Failing to fulfil the supervisory duty

Firecon Ltd has violated the Collective Agreemehts when terminating A’'s employment
contract without observing the notice period. Hoerethe matter has been insomuch open to
various interpretations that The Association of Arecal Contractors, when approving the
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erroneous action of a member company, cannot bgidened to have failed its supervisory
duty as laid down in the Collective Agreements Act.

The legal costs

Both parties have, more or less, won and lostimttial. As both parties have had sufficient
grounds for the legal proceedings, they are toyctimeir own legal costs according to the
legal rule expressed in Section 33 of the Act @nlthbour Court.

The judgment

Labour court obliges Firecon Ltd to pay A 1.099¢200s as pay for the notice period, added
with the legal interests as from 27 April 2006 iocerdance with the paragraph 1 of

Section 4 of the Interest Act, and 500 euros aspemsation for the groundless termination
of the employment contract, added with penal istess from the communication of the

summons, that is 27 December 2006, according tantkeest rate meant in paragraph 1 of
Section 4 of the Interest Act.

On further accounts the case is dismissed.
The parties involved are to carry their own legadts.

Saloheimo as chairman as well as Aim4, H. Rautigike Rautiainen, Lehto and Raitioharju
as members have participated in deciding the Gs&dtrém served as clerk.

The decision is unanimous.

France

National report

M. le Conseiller Michel Blatman
Cour de cassation
Paris

1. Is the case decided immediately upon the main heag, or is a separate session held
for that purpose?

Most of the time, in labour court as well as befoocenmon courts, there are two different
stages: one during which the case is heard, ther aifie, after generally a few weeks used
for reflection, where the judgment or order is jgalss

It is only in special cases, marked by emergenaytiqular circumstances or reaching of an
agreement, that the judgment would be made the damas the hearing.

2. Is there a presenting official involved in the proess? If yes, please describe the
formal and factual role of the official.

a) Before first level labour courts (“conseil deug@ihommes”) there is usually no
presenting official involved in the case.

But the public prosecutor (Procureur de la République) is entitled to prgser officio,
arguments tending to the protection of law and o(tedre public”). It is also allowed to set
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out statements in order to see the court judgevimyg and not the other, for public interest
reasons.

For instance, public prosecutors had been requéstéide minister of Justice to intervene in
labour trials relating to the legality of the rettgrcreated “contract of new employment”,
whose compliance with ILO Convention n°158 was lemgled by workers and their unions.

The public prosecution service may also be prebefire the second level courts (cours
d’appel).

Before the supreme court (“Cour de cassation”) Atleocate General (“Avocat général) will
have to set out its opinion in all cases, unlekemtise deemed..

The Advocate General before the Supreme courdispandent. This has been demonstrated
in 2008 when he called for a statement of non-canpé of French legal contract of first
employement with the ILO standards (2 years tralqal being too long, and termination of
employment contract without explanation being asfdine international standards).

b) The HALDE (Haute Autorité de Lutte contre lessiiminations — High Authority
Combating Discriminations) is allowed to submit day court in France, even the
Supreme court, its opinion in a case where disadtion is alleged or assumed.

The HALDE recently intervened this way before theu€de cassation, contending that the
special allowance paid to foreigners working inrfée in the international status site of
Synchrotron was a breach of equality with Frencikexs who would not receive this bonus.
But the Supreme court did not share this opiniod atecided that there was no

discrimination (Soc. 17 april 2008, Mr Wattecamgssociété European synchrotron, n° 06-
45.270)". It was ruled that this expatriation allowance virtended to compensate for the
disadvantages resulting from the worker and hisil{ésnexpatriation, also aimed at the

creation of an international scientific “pble d'eldence™ (pole of excellence) and was

proportional to the goals pursued by the MembeteStaThus, its deprivation for French

workers was justified by objective, relevant anscdimination-free reasons.

3. Does the composition of your court include lay mendrs? If yes, please give a
description of their role in the deliberation leadng to the decision, with a view to the
interplay between the chair and the lay members. Wéit is in your experience the main
contribution of the lay members in the decision-maing process?

In France, only first level labour courts are owmlymposed of lay members “conseillers
prud’hommes”) in an equi-representational way.

The professional chairman only intervenes when rgorty can be found between both
sides (2 against 2). His main contribution is tovie for a better knowledge of the law and
of case-law, and to make a decision possible.

! Attendu, ensuite, qu'il résulte des dispositiomsnbinées du préambule de la Convention de Pari¢6du
décembre 1988 relative a la construction et a l@tgtion d’'une installation européenne de rayoneeimn
synchrotron, de la résolution no2 jointe a I'adteaf, des articles 12 et 25 des statuts de la gotistallation
européenne de rayonnement synchrotron et 50 denleention collective d’entreprise précitée,que tanp
d’expatriation, prévue par les statuts annexés aolavention, est destinée a compenser les incoenemni
résultant de I'expatriation du salarié et de sailfanet & contribuer a la création d'un péle d'elerce
scientifique international; que la privation de agantage pour les salariés francais repose aingirge raison
objective, pertinente, étrangére a toute discrittonaprohibée et proportionnée a I'objectif 1égiEment
poursuivi par les Etats contractants;”

31



4. To what extent does the presiding judge take parniwriting the decision?
The presiding judge takes part in writing the dieciof the case he has been allocated.

Before the second level court (cour d’appel) thespling judge also contributes in the
decision’ writing when the judges start their worgltogether (not often the case).

He reviews the judgment when he has to sign it.

Before the Cour de cassation, the wording is matleatively, by the chamber or section, on
the basis of reporter’s draft, which is then ameinde

The presiding judge may not change by himself éx¢ adopted (else just spelling or style
mistakes). If something wrong is discovered, hetbasall for a new meeting of the judges
on the case.

5. What are the main legal sources you use in deciding case, especially a difficult
one? In the reasoning of the decision, do you malkpress references to legal literature,
case law, previous decisions of your own court, ek

a) In accordance with the principle of hierarcliysandards, the courts have to apply the
highest source in case there would be differeneésden them. Therefore, the Cour de
cassation often refers to international or EU ragohs or directives, constitutional
principles, general principles of law. In domedtu, the law prevails on regulation.
The collective agreement may vary from law and l&gn but mostly if more
beneficial to the employees.

The Supreme court obliges the jurisdictions to rifermed of the collective agreements or
company-level agreements and, in case they couldimdb them, to compel the parties to
produce them before the court.

The courts usually refer to the actual case-law.

But the choice of the applicable standards hasatcimwith the principle according which
the parties may choose their own grounds for claim.

Pure law questions may be risen by the judge, eéxtepcase where the topic is already
“dans le débat” (in the debates) so the matteoisenlly “new”.

Parties can also be asked by the reporting judgauing the hearings to give further details
as to the facts themselves.

b) No express reference is made to anything dlaa taw, regulations, EJC opinions,
customs and other sources of law.

No reference, either, to previous decisions of dhen court (except when it was ruled
between the same parties). The court may varyags-taw.

6. Is it customary to express the personal views of éhjudge in a decision?

Usually, the judge should be careful in expressiisgher personal views, because he is
just supposed to apply the legal rule, or not, ameéxplane why he does so. He is not
expected to bring a value judgement on the padrewitnesses. For instance, he would
rather say that the evidence of X... is not peligeaban X... is “a liar”.

The dissent opinion is not allowed in French jialisystem, because of the rule of the
secret deliberation.
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7. Are there any further comments you wish to make othe subject?

Use of thematic hearings — Gathering in the sagsrihgs different cases rising the
same legal matter is a good way to have a bettewlktlge of the questions raised and
means to give a more relevant decision.

Specialization of chambers — Having judges spieeidlin some matters is also a way of
reaching to a better understanding of the mattgrwerk duration, discrimination and equal
pay for equal work, collective agreements ingemeggri

Judgement

Translation by
M. le Conseiller Michel Blatman,
Chambre sociale de la Cour de cassation

Judgment of the 1st July 2008, Vanlerberghe vs société Cartonneries de
Godardennes, n°06-46421, published

By this judgment, the Cour de cassation (French supreme court) approves the dismissal on ground of
serious fault, of an employee who smoke inside the premises of a cardboard factory (classified
installation) and thus breached the general ban on smoking instituded for security reasons and
notified to him.

To mention that, on the same day, the Supreme Court also approved the dismissal on the same
ground of serious fault, of two employees caught together smoking a “joint” of cannabis.

THE COUR DE CASSATION (Social Chamber)
(1st July 2008)

Judgment

On the unique ground of appeal:

Considering that, according to the judgment under appeal (Court of appeal® of Doual,
14 april 2006), Mr Vanlerberghe was hired on 6 november 1979 by the company
“Cartonneries de Godardennes” (Cardboard factory of Godardennes), where he was
employed as an operator; he was dismissed on 24 september 2004, on the ground
of a serious fault®, because he had been caught smoking inside the premises of the
company; challenging his dismissal, he submitted his case to the conseil de
prud’hommes®;

Considering that the employee criticises the court of appeal for having held that his
dismissal was justified by a serious fault, whereas, according to the ground of
appeal :

% The “Cour d’'appel” is the second level court

% In French labour law the serious fault (“faute grave”) is the fault that causes employee’s departure from the
company without notice nor severance payment.

* First instance labour court, composed of lay judges only
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1/ the serious fault is characterised by a behaviour that makes any continued
working together impossible even during the short period of notice; in the present
case, in order to say his dismissal was based on a serious fault, the judgment upheld
that the employee infringed the ban on smoking; thus stating, whilst the employee
had been in the company for 25 years, had smoked freely until 1st january 2001 as
all other smokers in the firm, was tobacco addicted, had no time enough during his
rest break to have a smoke outside the premises of the company, the employer had
refused setting up a special area for smokers, and had not taken any initiative to help
his smoking employees such as assessement of dependence and motivation, help to
stop smoking, real strategies for withdrawl from tobacco, disposal of a tobacologist
within the company, delivering of nicotinic substitutes, the court of appeal did not
characterise the serious fault, thus violating Article L. 122-6 of labour code;

2/ no one shall bring to the rights of persons and individual freedoms such
restrictions that woud not be justified by the nature of the task nor proportionate to
the aim pursued; in the present case, the employer had refused to set up special
smoking areas and had taken no initiative to help smoking employees; thus, in
saying that the employee had committed a serious fault, though the absolute ban on
smoking without any help given to tobacco dependent employees was unfair, the
court of appeal infringed Article L. 120-2 of labour code;

But, considering that the court of appeal pointed out that the employee, member of
the staff of a cardboard factory, smoked a cigarette in a restroom inside the premises
of the company, in breach of a general smoking prohibition ° justified by the sake
of security of persons and goods, imposed because of the fire risk by an order of the
prefect authorizing a classified installation® and appearing in the general orders of
the company, notified to him by the posting of these general orders as well as by
numerous notice boards placed inside the firm and by an in-house note specifying
the incurred penalties; that by these sole reasons the Court of Appeal, against
whose decision the grounds of appeal are unfounded, could infer that the
employee’s behaviour made it impossible to keep him in the company and
constituted a serious fault;

ON THESE GROUNDS,
Hereby:

Dismisses the appeal.

® Text underlined by me to have a clear understanding of the sentence

®In French legislation, special provisions apply to factories, workshops, depots, building and other sites and in
general installations operated or owned by any natural or legal person, public or private, which may threaten any
danger or nuisance, whether in regard to neighbourhood amenity, public health, safety or sanitation, agriculture,
protection of nature and environment, or conservation of sites and monuments. The installations referred to are
defined in the Register of Classified nstallations established by a decree of the Council of State, based on a
report by the Minister responsible for Classified Installations and the opinion of the Higher Council for Classified
Installations. This decree subjects installations either to authorisation or declaration depending on the gravity of
any danger or nuisance threatened by their operation. Installations which may threaten the above interests with
any grave danger or nuisance shall be subject to authorisation by the Prefect. Authorisation shall only be granted
provided such danger or nuisance may be prevented by measures specified in the Prefectoral Order.
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Germany

National report

Annelie Marquardt,
Richterin am BAG
and
Dr. Mario Eylert,
Richter am BAG

1. Is the case decided immediately upon the main &eng, or is a separate session held
for that purpose ?

The case was immediately decided after the hearingovember 24,
2. Is there a presenting official involved in the pcess ?

No.

3. Does the composition of your court include lay embers ?

If yes, please give a description of their rol¢ha deliberation leading to the decision, with a
view to the interplay between the chair and thenembers. What is in your experience the
main contribution of the lay members in the decisiaking process ?

Yes. In the first and second instance they evenuraber the professional judge ( 2 to 1; one
from the employers’ side (mostly from associatiohgmployers), one from the employees’
side, (mostly from unions or work councils). At thederal court we have 2 lay members and
three professionals. They do normally lead a stnag in the decision-making process in
the sense that they contribute their practical egpee and often their professional skills.

4. To what extend does the presiding judge take pam writing the decision.
Normally the reporter (a professional judge) desithe decision.

5. What are the main legal sources you use in deaigj a case, especially a difficult one ?
In the reasoning of the decision, do you make exmse references to legal literature”,
case law, previous decisions of your own court, etc

Normally we give extensive references to previoasigions of our own court, sometimes
also to decisions of others courts (like the Bugdeshtshof — Supreme Court). We give
notice to legal literature if necessary, e.g. waerew legal problem arises.

6. Is it customary to express the personal views die judge in a decision ?
No.

7. Are there any further comments you wish to maken the subject ?

No.
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Judgement

Dr. Mario Eylert
Richter am BAG

Bundesarbeitsgericht: 2 AZR 39/05: Ubersetzung —Tnaslation

Judgement of November 24th, 2005

Tatbestand: Facts of the Case

The parties are in dispute about the dismissdi®@ptaintiff on the grounds of misbehaviour.

The plaintiff was born on July 29, 1949, and isodoed. He worked as a social worker
for the defendant since July 1, 1995, for a monsallary of approximately 3.200 Euro. The
collective agreements of the municipal civil seevapply to the employment contract of the
parties.

The working hours of the defendant’s employeesracerded by a technical device,
requiring the employee to insert a registratiordaghen entering and leaving the enterprise.
In the year 2003 the defendant noticed that theshcecorded by the plaintiff were often
identical to those of his colleague H.. In the defant’s view, the home addresses of the two
employees made a car-pooling agreement seem uynlikee defendant began to suspect a
manipulation of the registration process. On Oatobe 2003, the defendant, therefore,
assigned a superior to observe the recording dexitdee time the employees were to arrive
at work. The superior observed that H. not onlyerted his own registration card into the
recording device, but also the card of the pldintWhen the plaintiff was confronted with
this information on the same day, he initially disgd that his registration card had been
inserted into the machine by H. on his behalf aittl iMs consent. He later admitted to this.

After initially denying it, H. also admitted to hiag inserted the plaintiff's card into
the recording device. He declared the plaintiff heen late and that he [H.] could not say
exactly when the plaintiff had arrived at work.

On October 7, 2003, the defendant consulted thdosm representatives about the
intended dismissal of the plaintiff. The employepresentatives confirmed the measure. The
defendant gave the plaintiff notice of his immedidismissal with letter of October 6, 2003,
which the plaintiff received on October 14, 2008.the course of the proceedings the
defendant clarified that the dismissal was altévebt to be regarded as a dismissal with
notice in the case that the dismissal without motias void. With decision of September 23,
2002, the plaintiff was recognised as being hamied to a degree of 50 percent since
February 24, 2004.

The plaintiff put forward as reasons for his claagainst the dismissal that he had
already been on the premises on October 2 at 71088 ahen his registration card was
inserted into the recording device. He claimed &eé lbeen in the course of buying breakfast
buns at a supermarket directly next to the prenfisethe breakfast customary in the course
of a therapy session. He argued that this had Week-related and a non-recurring incident.
He stated that he had asked his colleague H. vialentelephone to insert his card into the
recording device on his behalf to spare himselfviiaék to the building. He claimed that he
often arrived and left work together with H.. Iretbourse of the appeals proceedings, the
plaintiff purported that he had driven directlyth® supermarket and had called his colleague
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H. from there to ask him to register his arrivahairk by inserting his card into the recording
device. He stated that he had then driven fronstipermarket across the sweeping premises
to the textile centre to park his car. He predisatehave delivered dirty laundry to the textile
centre and picked up clean laundry in return anbiee reached his final parking destination
near his workplace only after 8:30 a.m. He claino$ to have acted with fraudulent or
deceitful intent and that in any case the employeuld have had to issue a warning before
giving him notice of the dismissal, as he had diona comparable case concerning another
employee. Furthermore he reasons that the emplbgdr not informed the employee
representatives sufficiently.

The plaintiff applied for the declaration that tamployment contract of the parties
was not terminated by the dismissal issued by éfendlant on October 6, 2003.

The defendant applied for the dismissal of theoaciind argued that the plaintiff had
infringed upon fundamental obligations arising frbm employment contract by asking his
colleague to register his arrival at work on hi®idé According to the defendant, this had
fundamentally destroyed the basis of mutual tribe defendant reasoned that a warning
was not necessary in case of such a severe violafithe rules. The defendant maintained
that in any case the plaintiff had not appearekdistvorkplace before 7:38 a.m. He alleged,
the superior assigned to observing the registradievice had seen H. ride his bike to the
supermarket immediately after having registered ratarning from there a short while later
with a paper bag of breakfast buns. The defendayied, the alternating allegations of the
plaintiff could only be regarded as protective etaénts. In addition, the defendant brought
forth that he suspected that the plaintiff anddoideague H. had manipulated the registration
of the working hours on several occasions in tha.pehe defendant argued, the employee
representatives had been duly consulted.

The Labour Court granted the action. The Labouregbp Court dismissed the appeal
and admitted the revision. The plaintiff is purgyinis application at the Federal Labour
Court.

Entscheidungsgriinde —Grounds

The revision is unfounded. The judgment of the lab&ppeals Court bears up against the
arguments of plaintiff.

I. The Labour Appeals Court assumed that the engglagpresentatives had been duly
consulted and had especially been sufficientlyrimid of the facts leading to the dismissal.
It held that at the time of the dismissal the giffilnad not fallen in the scope of the legal
protection specifically for handicapped employegsairast dismissal.

It further assumed that the behaviour of the piiioh October 2, 2003, constituted a
severe breach of trust that justified a dismissahaut notice and without a warning. It
reasoned the plaintiffs explanations for the regison of his working hours by his
colleague were not correct and not suited to pistf his behaviour. According to the
Labour Appeals Court, the plaintiff had been oldige record the beginning and the end of
his working hours and temporary absences from teeniges on his registration card. He
himself had conceded that he regularly added uprelgestered hours on his card on a
monthly basis to determine his monthly working touiThe Labour Appeals Court
established that the plaintiff had acted with intesmen he generated a false record of the
beginning of his workday by asking his colleaguenigert his [the plaintiff's] card into the
registration device. This had happened at a timenwthe plaintiff had not yet been on the
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premises and had not even been in the supermaitiet.abour Appeals Court found that the
plaintiff and Hitschfeld had both initially lied teerately when confronted with the
allegations by the defendant. The plaintiff had elghhis untruthful statements in the
proceedings at the Labour Court. This had everidetljudgment on his behalf in the court
of first instance. According to the facts estal@iby the Labour Appeals Court, the plaintiff
adhered to his untruthful allegations even in tppeals procedure by maintaining he had
parked his car at the supermarket as early as &0 on October 2, 2004, and had then
called H. on his mobile phone from there. The Lab&ppeals Court established that this
call had occurred before the plaintiff arrived la¢ supermarket with his car. It assumed that
the unruly behaviour with intent justified a dissaswithout notice and without a warning. It
argued that the consideration of the interestsoti Iparties also led to an outcome against
the case of the plaintiff. The Labour Appeals Coadsoned that the registration of working
hours required particular trust on the part of éngployer in the integrity of his employees.
In the view of the Labour Appeals Court, an emptoy@o tolerated intentional violations
such as those of the plaintiff would risk that atemployees follow suit.

II. The Senate follows the Labour Appeals Courfiect and to a large extent in reasoning.
The claim is ungrounded. The dismissal issued bydéfendant terminated the contract of
employment without notice.

1. In the revision proceedings, the plaintiff nonder admonished the consultation
with the employee representatives in terms of 8 TPVG Northrhine-Westphalia.
The grounds brought forth by the Labour Appealsr€oun this point contain no
error of law.

2.  The Labour Appeals Court also assumed corréedlythe dismissal without notice
of October 6, 2003 is not invalid on the ground$®&f134 BGB, 85 SGB IX. The
plaintiff was recognised to be handicapped withegrde of 50 percent only at a
point in time after the declaration of the dismissa

3. The Labour Appeals Court established correttlt the dismissal terminated the
employment contract without notice, because ofitygortant reason in terms of
88 626 para. 1 BGB.

a) It is predominantly up to the Labour and Labdypeals Courts to decide
whether the facts of a case constitute an imporeeadon in terms of § 626
BGB. This decision entails the application of iretetinate terms of law. The
review by the Federal Labour Court is restrictedh® question whether the
Labour Appeals Court defined the legal term inotttye whether it violated
general principles of thought or principles deriviedm experience, when
applying the term to the facts of the case, andthéreit considered all
relevant facts, that could be used to argue foagainst the validity of the
dismissal(case law, see BAG April 8, 2003 — 2 AZR 355/0P-B&B § 626
Nr. 181 = EzA BGB 2002 § 626 Unkindbarkeit Nr. By this restricted
measure of review the contested judgment showsrocsan points of law.

b) According to § 626 para. 1 BGB either party ntegminate a contract of
employment without notice, if facts arise that renthe continuation of the
contract up to its expiry or for the duration oé gheriod of notice inacceptable
for one party. All the facts of the particular case to be taken into account
and the interests of both parties are to be coreside
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The reasoning of the Labour Appeals Court thatitbkation of the obligation
of an employee to register his working hours cdlyeis generally suited to
constitute an important reason for a dismissal auitmotice in terms of § 626
para. 1 BGB and that the employer hardly has ahgraneans of effectively
controlling the working hours of his employees @& subject to an error of
law (BAG April 21, 2005 — 2 AZR 255/04 — EzA SGB IX 88 1, August 12,
1999 — 2 AZR 832/98 — AP BGB § 123 Nr. 51 = EzA BAR3 Nr. 53, under
Il 3 of the reasons; August 9, 1990 — 2 AZR 124H%®¥K | 8 ¢ Nr. 18, under
II' 5 of the reasons; August 13, 1987 — 2 AZR 629/88zK | 5 i Nr. 31;
January 27, 1977 — 2 ABR 77/76 — AP BetrVG 1972038 NIr. 7 = EzA
BetrVG 1972 § 103 Nr. 16; January 23, 1963 — 2 RZB/62 — BAGE 14, 42;
ErfK/Miller-Gloge 5. edition § 626 BGB para. 158 RKrischermeier 7.
edition 8 626 BGB para. 444; Stahlhacke/Preis/Vos$dindigung und
Kindigungsschutz im Arbeitsverhéltnis 9. editiomap&@13). The test is not
one on the grounds of criminal law, but one basedhe importance of the
breach of trust in connection with the violationdofty by the employe@BAG
August 12, 1999 — 2 AZR 832/98 — |.dhis applies in the case where the
employer calculates the daily or monthly workingute on the basis of
registered arrival and departure times as well raghe case where the
employee himself adds up the hours registered logvace or in his own
records. All manipulations of the registration pes as well as the
intentionally incorrect information in general ctihgde a grievous abuse of
trust by the employee. This is particularly so, witiee employee deceives his
employer by instructing another employee to regisig working hours on his
behalf.

The Labour Appeals Court established (pg. 98hef judgment) that the
plaintiff had intentionally manipulated the regadton process by asking his
colleague to insert his card into the recordingicewat a point in time when
he had not actually taken up work on the premisesven in the supermarket.
It argued that the plaintiff had thus deceived dedendant about a claim to
pay for a time, when no claim to pay had arisecabse the working hours of
the plaintiff had actually not yet begun, even makinto consideration his
varying explanations (purchase of breakfast bufisg. Labour Appeals Court
considered the fact proved that the plaintiff hatled his colleague to ask
him to register on his behalf before he had reathedupermarket.

The Senate is bound by the findings of the Laboppeals Court, § 559 para.
2 ZPO. The plaintiff did not effectively point oahy errors of law. He merely
tried to replace the plausible conclusions thatlideour Appeals Court drew
from the various depictions of the facts of theechy the plaintiff and the
evidence, with his own, more favourable evaluatiordoing so, the plaintiff
incorrectly interpreted the established facts ef thse and the evidence. For
example, he denied his time of arrival as confirrbgdthe witness to have
been at +/— 7:10 a.m., and purported to have ariae 7:04 a.m. The
evaluation of the facts and especially the evidemgehe Labour Appeals
Court contains no error of law, even when taking iaccount the version
presented by the plaintiff in the revision proceedi which once again
deviates from his previous depictions. The slightgularity of the clock in
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d)

f)

the registration device, in particular, does notecively challenge the
judgment. The Labour Appeals Court took this irtagty into consideration,
when evaluating the evidence.

The plaintiff's violation of duties establisheg the Labour Appeals Court is
suited to constituting an important reason for simissal without notice in
terms of § 626 para. 1 BGB. The mere act of askingther employee to
register on one’s own behalf is already a conslderareach of duty. The
control function of a recording device, that thepbogee must use to register
beginning, end and temporary absence during hikdey; is thus rendered
ineffective. The employer is led to believe that #mployee was at least on
the premises near the recording device at thetezgh point in time. The
behaviour is particularly suited to justifying asuhiissal without notice when
the manipulation serves to create the impressienetmployee had started
work at a time when actually he had not. The déadeliehaviour of the
plaintiff appears even more severe considering teat- in his numerous
varying depictions of the incident — purports tedgaken up work not on the
premises, but at the supermarket for work-relategsons. The course of
action taken by the plaintiff was suited and des@yto eliminate any control
the defendant might have had of the plaintiff'svairon the premises. The
breach of duty is intensified by the fact that pghaintiff did not immediately
admit his behaviour when the defendant confronted \kith it, but denied
that his colleague had registered on his behalfl #ren impeded the
discovery of the facts of the case by the Courtshisyvarying statements.
Furthermore, the registration cards presented ® @ourt raised the
reasonable suspicion that the incident had not besngular one, but that the
plaintiff had breached the rules in a similar wayegal times in the past. The
plaintiff’'s explanation for the fact that he hadt poesented his colleague as a
witness to the Court because of a “depressive m@dbdt convincing (the
medical certificate, with which the witness H exadishis absence from the
court hearing cites “anxiety disorder with paniaeks”).

The Labour Appeals Court assumed without angr esf law susceptible to
revision that the validity of the dismissal did n@tquire a warning. The
Labour Appeals Court found that an employee, foomvha colleague had
registered the entry on the premises, could nadorebly assume that his
employer would merely issue a warning for such bihea. This evaluation

does not leave the scope of judgment of the coppelé&ate court. The

argument of the plaintiff that in another case émeployer simply issued a
warning instead of dismissing the employee is moivincing. As the Labour

Appeals Court established, both cases are not aalpa Apart from the fact
that the plaintiff has no right to equal treatmemthis respect, his breach of
duty is of such gravity, because of his initial @énthat he could not

reasonably assume the defendant would react withra warning.

The balancing of the interests of the partiestihy Labour Appeals Court
shows no error of law. The Labour Appeals Courtstered the plaintiff's
vested rights on the grounds of his social stdtissage, his years of service,
his maintenance obligations and even his health thger led to the
recognition as a handicapped person. Contraryeadépiction by the plaintiff,
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the Labour Appeals Court did take into account thatdefendant had issued
a warning previously and had thus not objectedht® behaviour of the
plaintiff before declaring the dismissal. The Lab@yppeals Court correctly
considered that the breach of duty by the plaictificerned a sensitive part of
the employment relationship, that the defendankedsother employees
following suit, if he did not react, and that thkiptiff initially denied his
actions and then lied with intent on several oaasi The Labour Appeals
Court did not abandon its scope of its judgmeritniding that the interests of
the defendant in terminating the contract of emplegt prevailed over the
interests of the plaintiff in his employment.

IIl. The decision on the costs is based on § 99ZP

Hungary

National report

Mr. Zoltan Nemeth
Capital Labour Court,
Budapest

1. According to the Hungarian civil procedure lawthe first trial the labour court is obliged
attempt to reconciliate between the parties. Stiedl reconciliation fail, the labour court
immediately proceeds with the first sesssion ofttied. Besides these are no other bodies
involved neither before the court proceeding nathatcourt. There is one other exceptional
possibility for presiding judge to call either oaeboth parties for personal audition whose
aim is to collect declarations or other writtend®mrices for the later stage of the trial.

2. No, there is no other official involved but flaelge and the two lay-members.

3. Yes, in the first instance, the composition e tourt panel consits of one professional
judge and two lay-members. The lay-members aredet#gated either by employer’'s or
empoyee’s organisations. According to the Hunga@anstitution the lay-members have the
same rights and obligations during the trials a&s glofessional judges. In theory, they can
overrule the professional judge’s opinion, howewepractice it is very rarely the case. The
lay-members main contribution is that they conngbwith a civil point of view to the
decision-making

4. In Hungary, both the decision (judgement) asdustification (reasoning) is written by the
presiding judge. At the trial where the decisionmade, the presiding judge reads out loud
the written decision followed by a brief oral degtion of the justification. The presiding
judge is oblige to put the decision and its juséfion into writing within 30 (23 days
accordingly to the latest regulations) that is seritto both parties by regular mail.

5. The Hungarian legal system is based on written The main sources for the decisions are
the Labour Code, the Civil Procedure Act, and otparticular acts The Supreme Court
makes decisions in controversial issues, some edetldecisions are binding for the lower
courts. In the reasoning of the decisions it's camnthat the presiding judge makes
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references to EU legislation, to previosly takenisien of the same court and to the case law
but a hardly ever to the legal literature.

6. Normally the presiding judge does not expresshbr personal opinion unless law
provides for it. e.g. Section 100 Subssection 4 lthbour Code as a consequence of the
unlawful termination of employment the court shaiter, upon weighing all applicable
circumstances- in particular the unlawful action and its consemces — the employer to pay
no less than two and no more than twelve monthsfage earnings to the employee.

Judgement

The Capital Labour Court
1027 Budapest, Gyorskocsi street 52

13.M. 1672/2008/8.

IN THE NAME OF THE REPUPLIC OF HUNGARY

The Capital Labour Court

Dr. Kis Géza attorney (Kis and Co. Law Office, 10Budapest, Batthyany u. 3.)
represented

Kovéacs Béla (1037 Budapest, Orban Balazs str. 233l) plaintiff against

Dr. Kovacs Pal attorney (Kovacs and Co. Law Offib@77 Budapest, Wesselényi u. 16/A.)
represented

Ground Handling Hungary Ltd. (1675 Budapest, P.O. Bx 122.) defendant,

decided in the process oflawfully termination of a working contract the following

JUDGEMENT:

It is determined by the court that the defendantwfully terminated the plaintiff's
employment relationship with notice on 14 March 0dlius 29.

The court obliges the defendant to reinstate thel@yee in his original position.

The court obliges the defendant to pay the plathiéf court cost of the proceedings in the
amount of 30.000 HUF.
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The court obliges the defendant — on special cdath pay the Hungarian State registering
costs int the amount of 30.000 HUF.

Time for appeal is fifteen days from the disclosof¢he decision that shall be sent in writing
in triplicate to the Capital Labour Court addresgethe Capital Court of Budapest.

The court informs the parties that upon common esgjof both parties made within the
appeals deadline the appeal can be adjudge oessios. Shall the appeal refer either to the
costs of proceedings or to the justification of jhégement the second instance court may
adjudge out of session if none of the parties gaenst the judgement of the appeal out of
session.

Justification:

The court decides the facts of the case on thes lmddihe following: plaintiff's complaint,
defendants counterclaim, legal positions presehtethe parties, witnesses Istvan Csokli's
testimony and other annexed documents.

The plaintiff started his employment as a logidtassistant at the defendant on 28 February
1994. The Trade Union of Logistical Profession®®RTISZ) was founded on 30 October
2002. The plaintiff has been member of the TradekJa Management Board from its start.
The defendant terminated the plaintiff's employmeasiaitionship by ordinary dismissal on
14 March 2008. The reason for the notice was sktienas failure of the duty of appear at
the workplace at the start at the daily workingetim

The plaintiff made a complaint to the court to deti@e the lawfullness of the notice on
8 April 2008. First, he reffered to the fact that @ Trade Union’s official his position is
protected by law, however, the defendant failedeiguest the prior consent of the Trade
Union. Second, he referred that the reason fomtitee was not authentic. As a result, he
requested the reinstatement of his employmentsrohginal position. The plaintiff did not
claim either his lost wages or other emolumentsydguested the reimbursement of the costs
of proceedings.

The defendant requested the dismissal of compiaihts counterclaim. First, the defendant
doubted the plaintiff's being a Management Memldghe Trade Union. After the plaintiff's
proved his membership as a Management Board memhigedefendant first claimed that the
plaintiff did not carry out activities that wouleéveal his position. Second, the defendant
claimed that the Trade Union did not inform theehefant about its officials’ identities.
Furthermore, the defendant claimed that the pféifatied to inform about him being Trade
Union official at the time of the notice. The deflant also claimed that the reason of the
notice was authentic. The defendant requesteceihursement of the costs of proceedings.

The plaintiff’'s complaint is lawful.

According to the Section 28 Subsection 1 of theouakode the consent of the immediately
superior trade union body is required for the temation of any elected trade union officials
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by way of ordinary dismissal. The relevant tradeoanbody’s opinion shall be requested
prior to termination of the employment relationsbipsuch an official by ordinary dismissal.

The court examined firstly the protection of a Teddnion officials against termination of
employment by ordinary dismissal.

The plaintiff provided the court with the minuteakén at FORTISZ (Trade Union)
foundation meeting on 30 October 2002. Furthermthre,plaintiff provided the court with
the Trade Union Chairman’s Mr. Gabor Peres dedtardtom 4 April 2008 stating that the
defendant did not request prior consent regarciegptaintiff's termination of employment.
Gabor Peres, Trade Union’s chairman also submiittedeclaration that states the plaintiff as
official of the Trade Union from its start, has heserving as financial manager since Trade
Unions foundation.

In the light of the above, the court determined the plaintiff was Trade Union official at
the time of the termination of employment. Thus tiairt had to examine whether the
defendant fulfilled its obligation referred int habour Code Section 28 Subsection 1.

The defendant did not claim that he requested p@rsent from the Trade Union. He
reffered to the Trade Union’s obligation to infothe employers about official’s identitiy. He

also claimed that the plaintiff did not carry outigities that would reveal his position as a
Trade Union official.

The court decides the following:

According to the jurisdiction, the protection byiagainst Trade Union’s official’s ordinary
dismissal is an objective fact independent fromdh®loyers’ knowledge. The fact that the
Trade Union did nor inform the defendant aboutoudfs’ identities is not relevant in this
case. Furthermore, the plaintiff was not obligedhform the defendant about his position as
official of the Trade Union at the time of the roati

The witness of the case, HR Director of the defahddr. Istvan Csokli declared that he had
no information that revealed the plantiff being Bnade Union official. Had he known this
fact, the notice would have never taken place. Wheess, Mr, Istvan Csokli provided the
court with the correspondence between the Chairofighe Trade Union Mr. Gabor Peres
and himself and concluded that the latter was aoperative.

The court determined that the defendant should megeested the Trade Union officials
prior consent. The failure to do so cannot be swist by the correspondence & posteriori
concerning Trade Union official’s identity betwekin. Gabor Peres and Mr. Istvan Csokili.

As a result, the court came to the following cosmun: The defendant terminated the
plaintiff’'s employment relationship unlawfully. Theourt did not further investigate the
authenticity and substantiality of the reasoninghef notice.

According to the Labour Code Section 100 Subsedtidrit is determined by court that the
employer has unlawfully terminated an employee’'leyment, such employee, upon
request, shall continue to be employed in his aggposition. According to the Subsection 2
at the employer’s request the court shall exoneraiastatement of the employee in his
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original position if the employee’s continued enyph@nt cannot be expected of the
employer. According Subsection 3 point b) the miows of Subsection (2) shall not be
applied if the employer has terminated the employmelationship of an employee under
labor law protection prescribed for elected tradeian representatives in violation of the
provisions of Subsection (1) of Section 28.

The court obliges the defendant to reinstate tampif’'s employment in his original position.
The court did not have to decide on reimburseméndss wages as the plaintiff declared
having received all his salaries and emolumentoujbt July 2008 and did not claim any lost
wages.

The court decided that the defendant as the defepsety shall cover the costs of
proceedings according to the Civil Procedure Acttia 78 Subsection 1 whose amount is
aestimated on the basis of 32/2003 (VIII.22.) Mmyisof Justice regulation Section 3
Subsection 2 point b).

According to the 6/1986 (VI1.26.) Ministry of Justicegulation Section 2 Subsection 1 point f)
the defendant as the defeated party shall coveetiistry costs of the proceeding a posteriori.

The appeal is regulated by the Civil Procedure Aeiction 233 Subsection 1, the
adjudgement of the appeal either at or out of eassiregulated by Section 256/A.

Budapest, 14. July 2008

Dr. Szabo Katalin
Presiding Judge,
on behalf of the not-signing Kocsis Géza and Koréter lay-members.

Testifying the autenticity of the judgement:
Testifyer
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Iceland

National report

Helgi I. Jbnsson
Vice President,
Labour Court of Iceland

Is the case decided immeditately upon the maireharing, or is a separate session
held for that purpose?

First of all it must be noticed that the role ot tlcelandic Labour Court is as follows:

1. To pass judgements in cases arising on accduttanges concerning violation of
the present Act and loss sustained due to unlastdypage of work.

2. To pass judgements in cases arising on accdwehiaoges concerning violation of a
work agreement or due to disagreement relatingh® interpretation of a work
agreement or its validity.

3. To pass judegment in other cases between woakeremployers which the parties
concerned have agreeed to refer to the Court, geedvihat the least 3 of the judges be
agreed upon such ad procedure.

Referring to this role of the Court dismissal casesgrounds of breach of the
employers work duty are not handled in the Couttasuordinary civil cases.

As an answer to this question the general ruldénliabour Court of Iceland is that
the case is decided in a separate session heldafiopurpose.

Is there a presenting official involved in the ppcess?
The answer is negative.
Does the composition of your court include lay embers?

According to the Act on Trade Unions and Industésputes, No. 80/1938, with
subsequent amendments the Labour Court consifiteqgiersons appointed for terms
of three years as follows: One by the Confederatibicelandic Employers, one by
the Icelandic Federation of Labour, one by the Btai of Social Affairs from three
persons nominated by the Supreme Court and twdhéySupreme Court, one of
whom shall by specially nominatied to be the Presedf the Court. Those two who
are appointed by the Supreme Court shall have adsgph university degree in Law.

In practice all the judges sitting on the benchehasmpleted a university degree in
Law so there is in fact no experience of usingnegmbers in the Court.

To what extent does the presiding judge take pain writing the decision?

Usually it is the President of the Court who writee judegment after the case has
been pleaded verbally and the judges have havasdied the case and expressed their
views on it.
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5. What are the main legal sources you use in deaidy a case, especially a difficult
one? In the reasoning of the decision, do you malexpress references to legal
literature, case law, previous decisions of your owcourt, etc.?

The main legal sources is the state law issuethéyParliament and precedents by the
Court which decrees and judgements are final atidnat be appealed. There is no
tradition for making express references to ledgatditure.

6. Is it customary to express the personal views tie judge in a decision?

Upon determining awards the plurality of votes wléicide issues and in case of even
votes the President’s vote will decide issues.dsecof the decision is not unanimous
the minority (one ore two judges of five) is emilto express his/their personal
view/s which is also made public.

7. Are there any further comments you wish to maken the subject?
No.

Judgement

District Court of Reykjanes
20 February 2004

[Translated from Iceland]c

The plaintiff has been a ground service workerKaflavik Airport since 1991,
alternately as foreman and airport worker, firsthwilugleidir Ltd, but since 2000 with the
respondent, which is a subsidiary of Flugleidir.Litk was chiefly engaged in loading and
unloading aircraft. He was for a number of yeargpssteward for the Sandgerdi Workmen'’s
and Seamen’s Union, and served in that capacitynwime events occurred that gave rise to
this case.

The plaintiff bases his claims on an alleged dndacthe respondent of his legal and
contractual rights as an employee and shop stewardgeneral terms, an adequate
justification of termination of employment withoobtice had been lacking, and moreover,
the conditions required for termination of a shtgward’s employment had not been fulfilled.

The plaintiff had never, that is, for more than ydars, been cautioned by his
employer, and he had received no warning by reaftime event that caused the respondent
to terminate his employment. Nor could it be sdext the respondent reasonably investigated
the occurrence in question or otherwise obtainejaate information on the facts before the
decision was taken to terminate the plaintiff's émgment without notice.

The plaintiff absolutely denies having attackeel thspondent’s foreman or physically
assaulted him, as the respondent asserts. Thaiasdtat the plaintiff failed to obey his
foreman’s lawful instruction in the manner statedlso challenged. He had however reacted
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to an act of the said foreman that was unrelatetido work, with a past history stretching
long back in time. Also, neither the plaintiff nother workers had shown any reluctance in
commencing work as soon as those in charge célied to do so.

The respondent bases his request for being foweddf the plaintiff's claims on the
assertion that the seriousness of his breach méslenanation of his employment necessary.
By reacting to his superior's lawful order to themoyees by assaulting him, striking the
coffee cup from his hand and subsequently attadkimgphysically, the plaintiff violated his
duty of obedience and loyalty to the respondergesmusly that an immediate termination of
his employment, without warning, was justified.

Obeying the lawful instructions of his employer tbose in directing work on his
behalf is one of the chief duties of any employ&e.employee who compounds a breach of
this duty by physically assaulting a person diregtthe work, as the plaintiff had done,
removes the preconditions for continued employmé&he plaintiff acknowledged having
walked to his superior, the respondent’s foremangken a coffee cup out of his hand, and
demanded of him that he let the employees’ telemisiet alone. In the respondent’s opinion
this conduct alone involved a breach by the pltjrgerious enough to justify rescission of
his employment contract.

It would be fair to expect the respondent, asap steward, to evince conduct worthy
of emulation and take care to observe reasonalllesannd procedures at work. In this he
failed so seriously that he forfeited the specralgction against termination of employment
which Article 11 of the Trade Unions and Labour fites Act, No. 80/1938, has been
deemed to provide for shop stewards.

The event in question had occurred during workiogrs, in the presence of a large
number of employees. The respondent’s foremanisicdpacity as director of the work to be
done, had been fully in his right to turn off them@oyees’ television set at the moment he
called them to work. The plaintiff's references pgrevious events and relations with the
foreman are challenged as irrelevant for the reolwf this case, and also as incorrect.

The respondent furthermore bases his case omhihglaintiff should have proceeded
lawfully in carrying out his duties as shop stewartls belief that he was acting in that
capacity could not justify his conduct; on the cany, it made his responsibility graver. By
his unlawful conduct he had grossly exceeded hisep® as shop steward. Therefore he
could not base his claims on that he was exercisisigawful duties as such in the disputed
instance.

It is furthermore maintained that the terminatmithe plaintiffs employment was
totally irrelevant to his position as shop steward.

Findings:

It is recognised in the field of labour law, tisiop stewards should provide a good
example for other workers, and that the specialgotmn they enjoy under Act No. 80/1938
will not avail them if they commit a breach of thduties at work. In the opinion of the court,
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his reaction in the instance in question did ndttlbem as shop steward. He should have
used other means in order to attempt redress ®rethployees in their relations with the
foreman. On the other hand it can not be maintaateall that the conduct he evinced and
was of such seriousness, or of such nature, tisagémployment could justly be terminated
without notice and in the absence of prior warningssimple warning should have been
adequate in this case. It can not be acceptedihaermination without notice can be traced
to his duties as shop steward.

Accordingly, it is accepted that the plaintiff éntitled to compensation from the
respondent on account of the unlawful terminatibhis employment, corresponding to full
monthly wages during the notice period of three thenin addition to the period remaining
of October when his employment was terminated. dtechabove, the amount if this claim is
not disputed, and it will consequently be awardethe amount of ISK 529,087 in total, with
interest as provided for in the Conclusion. Theinpifi's claim for vacation pay in the
amount of ISK 63,861 is not disputed, and will #fere be awarded, with interest as
provided for in the Conclusion. The plaintiff's sfafor payments to his pension fund is not
disputed as regards its amount, but the resporubssiders that the relevant pension fund is
the proper party to the claim. This view is sustdinand consequently the claim will not be
considered in this case.

Conclusion:

The respondent, the Keflavik Airport Service Compéatd, shall pay the plaintiff,
Magnus S. Magnusson, ISK 618,039 with overdue ésteaccording to Chapter Il of the
Interest and Price Indexation Act, No. 38/2001,8K 39,706 from 1 November 2002 to 1
December 2002; on ISK 202,833 from that date tarfudry 2003; on ISK 365,960 from that
date to 1 February 2003, and on ISK 618,039 fraam dlate to the date of payment, and legal
costs in the amount of ISK 350,000.

This judgment was affirmed by the Supreme Court 2 Bcember 2004.

Ireland

National report

JudgeKevin Duffy,
Chairman, The Labour Court
Dublin

Question 1.

In the Irish Court there is a single hearing atchhihe parties adduce evidence and make
submissions. Following the hearing the members®fQourt have a preliminary discussion

on the case. A general consensus may or may natgena¢ that stage depending on the
complexity of the case. If a decision is not reacltize members hold a further meeting

approximately one week later. Generally a decisgomeached at that stage. There is no
further involvement of the parties after the hegrof the case. Any further sessions are
between the members of the Court who meet in @rivat
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Question 2.
There is no presenting official in the Irish system

Question 3.

The Court consists of members appointed on the mation of the Trade Union Congress
(Worker Members) and members appointed by the Eyepdo Organisation (Employer
Members). There is also a Chairman and a numbeeptity Chairmen who are independent
of both employers and trade unions. The Court isitdivisions of three, comprising the
Chairman, or a Deputy Chair, one worker member @mel employer member. Under the
procedural rules of the Court all members are eguodlhave an equal input in the decision
of the Court. In reality the main input of the ardiy members is in relation to the findings of
fact in a case. The application of the legal pptes is generally left to the Chair of the
Division.

The contribution of the ordinary member is gengralbnstructive and while they are
appointed to represent employer or worker interidgtg generally take an objective stance in
cases and try to establish a fair result on thdenge.

Question 4.
The Chair of the Division always writes the deaisio

Question 5.

The Court decides cases involving employment rigitd duties by application of the
relevant law. In that regard the Court must folline applicable domestic and European law.
The Court follows its own decisions, those of tighler domestic courts, and decision of the
ECJ where applicable. The Court would also consiisions of similar courts in other
jurisdictions in apposite cases.

The Court regularly cites legal authority in thasens for its decisions.

Question 6.
The Labour Court issues a single decision and ssedting opinion is allowed.

Question 7

It may be important to point out, as | have at nmgstin the past, that the Irish Labour Court
has a different role to that of other European lmb@ourts. In addition to dealing with
disputes concerning the legal rights and dutiewarkers and employers it also deals with
collective industrial disputes between employerd aade unions in matters of interest in
respect to which there are no legal rights at iskuthe exercise of this latter jurisdiction the
Court issues recommendation as to how the disphgeld be resolved. The parties are not
bound to accept the recommends of the Court iretlbases but in practice they do accept
them in almost all cases.

In matters were legal rights are at issue the Qoakes legally binding decisions, which can
be appealed to the High Court on a point of law.

The procedures referred to in this questionnairated to cases involving disputes
concerning legal rights.
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Judgement
Employment Appeals Tribunal

[2006] 17 E.L.R. 303
Edward Murphy (claimant) v. Games Workshop Limited (respondent);
UD241/2005

Court: Employment Appeals Tribunal
Judge(s):
Date: (January 17, 2006)

([2006] E.L.R. 303)

Unfair dismissal—Whether fair procedures followedrfdir Dismissals Acts 1977 (No.10)
to 2001 (No.45)

Facts

The claimant worked for the respondent as a sasistant in its store in Blanchardstown,
Dublin for around two and a half years. Over ageof time he was said to have reported
late for work several times and to have failed atifp managers, as was required, when he
was going to be late or absent. The claimant coe@rthat on the days he was ill he
informed his employer but that there were two oimreswhen he physically could not get to
a phone. On February 27, 28 and 29, 2004 the ctaistated he was in hospital. He said he
was too ill to contact the company and they reakive correspondence regarding any illness.
A number of medical certificates were furnished ahhwere described as being vague. The
claimant stated he was absent due to illness am#er of occasions and he suffered from
nausea, muscle pains and he thought that he hadrapgroblem. He stated that no problem
arose over his employment until a new manager wadayed by the respondent. He felt
victimised and intimidated by this manager. Aftee tlaimant stated he was in hospital he
was issued with a letter of concern by the respohd&n issue then arose about the cash
handling process being followed after a cash salbf €59.20 was discovered and warnings
were given to staff. The respondent scheduled dingewith the claimant in February 2004
over his lateness. He attended, with a represeatdiut the respondent’s manager did not
arrive. Meetings were then scheduled for April 2084which he received a written warning,
and thereafter in July 2004. He was dismissed viollg the hearing in July. His
representative was unable to attend the latterirgeantil shortly before it concluded. The
claimant stated that he did not make use of histig appeal the respondent’s decision to
dismiss him as he had no faith in the company.

Determined by the Employment Appeals Tribunal:
(1) The claimant was fairly dismissed due to his uséatiory conduct.

(2) The employer put in place and used fair proceduresriving at the decision to dismiss
the claimant. The claim under thimfair Dismissals Acts 1970 2001 fails.

No cases referred to in the determination
The full text of the Tribunal’'s determination was as follows:
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Respondent’s case

The former manager in the Blanchardstown store tbil Tribunal that he commenced
employment as a sales assistant over four yearswdipothe respondent company. In
February/March 2004 he was appointed training managd he took over as store manager
at the end of April 2004. He worked with the claihaas sales assistant and then became a
trainee manager. He encountered a few difficulvél the claimant regarding his lateness
and absences. Certain aspects of the claimant'svgre not completed to an acceptable
standard. Any issues that the company had withmgriayee were discussed with them. If an
employee provided poor customer service they wekedito give a reason for this and were
given guidance on how to improve. At the time thatwas trainee manager he gave the
claimant advice on how to deal with various issddg procedure in place for a member of
staff who did not report to work at the approveddiwas to call the store within an hour of
the start time. The claimant was aware of the ploeand the respondent clarified this with
the claimant. If the store did not open for busthesstomers became irate and the manager
of the shopping centre could terminate the leake. dlaimant had access to the manager’s
personal telephone numbers and during this timeetfull-time staff were employed. The
claimant continued to report late for work and e ot adhere to procedures, which the
store manager discussed constantly with him. Theneint was co-operative for the most
part and the reasons that the claimant gave fomabsences were very contradictory. He
initially gave one reason and then gave anotheiciwtontradicted the original reason. Any
time that he had an issue with staff he contachkedline manager or HR and obtained
guidance from them. On February 27, 28 and 29, 2064claimant stated that he was in
hospital. The claimant was too ill to contact th@mpany and no correspondence was
received from the hospital regarding the claimarileess. The claimant furnished two or
three medical certificates, which were vague. Tlimasgs issued a letter of concern to the
claimant.

An issue arose with the cash handling process \atshortfall of €59.20 was discovered and

he told staff to be more vigilant in dealing witroney. He prepared notes for the claimant’s
first hearing but he did not have any further iweshent in the claimant’s case. He had

recorded in his diary a summary of all the incidahiat involved the claimant. He had more

issues with the claimant than with any other emgéoyl he claimant attended a meeting with
the manager and another colleague in which heneutlto the claimant that he had nothing

against him but that he had issues with him basedhis performance in the store. The

claimant seemed relieved with that. At that pomtyt agreed to start afresh but after the
meeting there was no improvement. A disciplinaryetimg, which was scheduled to take

place, had to be cancelled due to the illness ofager. The hearing was then rescheduled
for another occasion. The witness heard througlgthpevine that the claimant and a friend

intended to batter him. The witness did not say tiha claimant was going to be sacked. He
was not party to the decision to dismiss the claimas far as he could recollect he adhered
to company procedures at all times. He had no patsmimosity towards the claimant. The

witness left the company in June 2005.

In cross-examination the witness stated that thdicak certificates, which the claimant
furnished, were very vague. On one occasion whercldmant was ill the witness told him
to go home. The claimant did not request a witness.

A letter was issued to all staff regarding the giatrof €59.20.
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The HR adviser was with the respondent companyhipast two and a half years and told
the Tribunal that she was in regular contact whith lrish operation. The company employed
a staff of 120. If store managers had issues thajacted the HR, which consisted of a team
of three. The procedures that the company had aneptegarding meetings was that the
hearing was confirmed in writing and an employeala@dring a trade union member or
work colleague to the meeting. A hearing that was tb take place with the claimant in
April 2004 was scheduled. The information that ¢benpany used was a sequence of events
including lateness and absence, policies and pusesdegarding the letter of faith, which
was produced at the hearing. If a member of sta&ffenabsent for a period of time their
manager questioned the reason for this absent®e ifiness was recurring a medical report
was obtained. The company had hoped that the amimauld improve. The trainee
manager was quite new to his role and he contadiedn a regular basis and kept them
informed of happenings in the store. Staff wereagfsvgiven 48 hours notice in advance of a
meeting and staff were told verbally. The claimbatl the right of appeal but he did not
appeal the decision to dismiss him.

In cross-examination the witness stated that sthe@ali give the claimant a verbal warning.

The training co-ordinator on behalf of the respartdmmpany told the Tribunal that he was
the area manager for Scotland. He was contactddlyn2004 and he brought a clear fresh
perspective to the situation. He met the traineaagar at some point. On July 21, 2004 he
attended the hearing accompanied by the HR man@fgerevidence that he had with him

was a record of the claimant’s absences, which wexd@e clear to the claimant. The training
coordinator prepared a list of questions and hartiede to the claimant at the meeting.
Procedures were clear. The whole point was torid/iemprove the claimant’s performance.

At the time a final warning had no positive effactd he discussed it with the HR adviser.
The claimant’s inconsistencies were not acceptablg the onus was on the claimant to
contact his employer if he was unable to attenckvaod this he failed to do. The training co-

ordinator decided to dismiss the claimant and kette HR director.

In cross-examination the training co-ordinator exfathat he was aware of the procedures.
The claimant had the opportunity to respond bulidenot appeal the decision.

An area manager for the respondent company toldtibeinal that he was area manager for
a group of stores and at the time of the issue thighclaimant he was cell manager. A copy
of a letter, which the claimant sent to the persbrepartment on April 27, 2004 in which
the claimant outlined his grievances, was forwariedim. He acted as company witness at
a disciplinary hearing at which the claimant atesha@n July 21, 2004. He only participated
if asked

a question. He contacted his predecessor and spdken about issues. He also spoke to a
former manager and he was satisfied that the clagimas dealt with in a professional
manner. The witness talked to both sides. Wherpbkesto the claimant he was not sure that
the claimant was totally satisfied.

In cross-examination the witness stated that hédaoot recall if the claimant was informed
approximately 10 minutes before the meeting ofdbetent. The witness agreed that as part
of the respondent’s policy an employee was entittedbe represented at a meeting. The
claimant’s representative arrived late for a meptin July 21, 2004.
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Claimant’s case

The claimant told the Tribunal that the responademhpany employed him. He stated that the
company tried to paint a picture that he was névevork. He worked for two and a half
years without a problem. The claimant was abseanttdullness on a number of occasions
and he suffered from nausea, muscle pains andduglth that he had a problem with his
heart. He never encountered a problem until a namager was appointed. The claimant
stated that he was accused of theft and this waslealt with. He made a comment that
security was lax and his manager accused him ofiomeng someone’s name. The claimant
demanded an apology. The claimant sent a lettéheégersonnel department on April 27,
2004 in which he outlined his grievances. He fatimised and intimidated by the manager.
The claimant felt that he was not given a chanaa laem had no confidence in the Irish
company. A meeting that was due to take place ardtebruary 2004 was cancelled. The
claimant contacted a former sales manager Mr B teli him that he would officiate at a
meeting. The claimant attended the meeting alortg wiwitness at 7 p.m. The claimant
worked that day. The claimant and his witness wlaitetil 9 p.m. and were not told that it
was going to go ahead. The manager did not atteddtavas cancelled. The meeting was
rescheduled for April 30, 2004. Present at the imgetere the cell manager, the HR advisor
and the claimant accompanied by a friend. At theeting the claimant’s dress code was
discussed as well as his tardiness in reportingvarnk.The claimant said that he was not
given a proper uniform or money to replace clothés.received a first written warning. He
dealt with cash as part of his duties. The clainséated that on two occasions he was unable
to get to a telephone to contact his employer. l@ndays that he was ill he informed his
employer. There were two occasions when physidalycould not get to a phone. He was
given a written warning. The claimant stated thatwas only late two or three times for
work. As part of his duty the claimant handled cashthe meeting on July 21 the hearing
was adjourned until 2 p.m.

In cross-examination the claimant stated afterrtaiteamount of time on sick leave he had
to provide a medical certificate. The claimantedathat if he were ill he could not work. He

reiterated that the manager caused him stresseamgtht to the doctor. He told the Tribunal

that he was late only three times over two andlfayears. Regarding a number of absences
in May and June 2004 the claimant stated that Wvbee ill that he could not work. He did

not have a problem with a verbal warning that heeireed in November 2003. When asked
who informed him that he was accused of theft Bpoaded a former manager. The claimant
was informed verbally that money was missing. Wasked that there was no evidence other
than hearsay to suggest that he was accused bhtheésponded that he made a point in his
letter on April 27, 2004. He was verbally told abthis and he was told that his manager
investigated this at the time. Disciplinary proceduvas not documented in the letter of
concern but the claimant accepted that the lefteoncern regarding the missing money was
circulated to all staff. The only issue dealt wah April 30, 2004 related to lateness and
absence. The claimant stated that his represeatedivid not attend the meeting on July 21,
2004 until 1 p.m. and he requested that the mebéendeferred until this time. He asked for a
postponement at approximately 1 p.m. as his reptasee was in work. He could not say

exactly at what time he found out that his représtere could not attend the meeting at the
scheduled time. The claimant notified his represtare approximately two weeks previously

about the meeting. When asked why he did not apghealdecision to dismiss him the

claimant responded that he had no faith in the @mpThe claimant stated that he did not
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raise the issue of theft until the morning of theating as he was told to give his own
evidence. He sent a letter to HR, as he was unhappy

He commenced employment five or six weeks ago @suder and he earns €500 gross. He
commenced in October 2005 and he looked for workaiious places but he could not recall
where. He registered with FAS but he did not atten@AS office. The claimant was
unemployed for nine months.

A witness on behalf of the claimant told the Tributhat he attended a disciplinary meeting
on April 30, 2004. On arrival at the meeting heereed a letter from the cell manager
regarding the claimant’s treatment. The witnesg tbé cell manager that he had previously
arrived for a meeting, which did not take place.\s aware that a former manager was not
coming to the meeting as the claimant had spokehedormer manager. Another company
employed the witness. On July 21, 2004 he was irkvemd he could not leave for the
meeting until after 12 p.m. He contacted the claitrend informed him that he was on his
way to the meeting. When he arrived at the mesitiigad commenced and at that stage
everything was being finalised. And there was mahnore that the witness could say.

In cross-examination the witness stated that heamase that the meeting on April 30, 2004
related to lateness. He did not see the letterddAfil 14, 2004, which summoned the
claimant to the meeting on April 30. The claimamibrmed him that he had to attend the
disciplinary meeting on the afternoon of July 2002. He was there as a witness and his role
was to support the claimant. On July 21, 2004 titeess could not get time off but he was
aware that he had to attend a disciplinary meesiagthe claimant’s representative. He
contacted the claimant and told him that he wowttigere as quickly as he could. When the
witness arrived he was not aware what was saildeatnieeting and everything was finalised.
He was there as a witness and his role was to sughgoclaimant.

Determination

The Tribunal has decided that the evidence shoatsthie claimant was fairly dismissed due
to his unsatisfactory conduct. Furthermore the dmé finds that the employer put in place
and used fair procedures in arriving at the denistodismiss the claimant. The claim under
the Unfair Dismissals Acts 1970 2001fails.

Division of the Tribunal: Mr Guiney (Chairman), Mr Walsh, Mr Woods
Representation

For the claimant: The claimant in person

For the respondent: Alex White Blinstructed byA & L Goodbody Solicitors
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Judgement

JudgeKevin Duffy,
Chairman, The Labour Court

Dublin
The Labour Court An Chuirt Oibreachais
Tom Johnson House Teach Thomas Mac Seain
Haddington Road Bothar Haddington
Dublin 4 Baile Atha Cliath 4
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ED/04/19 DETERMINATION NO. EEDQ62
SECTION 77, EMPLOYMENT EQUALITY ACT, 1998

PARTIES:
A GENERAL PRACTITIONER
(REPRESENTED BY ORPEN FRANKS SOLICITORS)

- AND -
A WORKER
(REPRESENTED BY IRISH NURSES ORGANISATION)

DIVISION:

Chairman: Mr Duffy
Employer Member: Mr Grier
Worker Member: Mr Nash
SUBJECT:

1. Application for redress under Section 77(2) of the Employment Equality Act,
1998
BACKGROUND:

2. The Labour Court investigated the above matter on the 4th April, 2006. The
Court’s determination is as follows:
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DETERMINATION:
Background

The Complainant is a Registered General Nurse arf@egistered Midwife. She was
employed as a Practice Nurse by the Respondenebet®2nd April 2003 and 20th April
2004, when her employment terminated. The Compthinantends that she was dismissed
in circumstances amounting to discrimination ondisability ground.

The Respondent contends that the Complainant wadoged on a fixed-term contract of

one year duration. He claims that the contract naisrenewed for reasons which were
unrelated to the Complainant’s disability and titahad never been intended that her
employment would be extended beyond one year.

The Complainant referred a complaint to the Coumtspant to Section 77 of the
Employment Equality Act 1998 (the Act).

Facts
The material facts, as admitted by the partiessdoand by the Court are as follows:

The Respondent is a Doctor in private practice.hde been a sole practitioner for many
years. At the time material to this complaint thespondent had a large number of patients
and was devoting long hours to his practice. He egagemplating retirement and with that
in view was actively considering engaging anotherctdr to share the workload and
gradually take over the practice.

The Complainant came to work for the Respondeninigapreviously been employed in a

senior medical position with a Health Board. Hertiper introduced her to the Respondent
with whom he was acquainted. The Respondent appeansve been impressed by the
Complainant’s experience and qualifications. Hestgred employing her as a practice
nurse to take on some of the clinical work of thacpice. The Complainant was interviewed
by the Respondent and his Practice Manager whteiRkespondent’s wife. The Respondent
offered the Complainant employment on the basanohitial one year contract which could

be renewed by agreement between the parties. levitret of one party opting not to renew
the contract one months notice to that effect vegsiired.

The practice was located in premises comprisingdamsulting rooms. One room was used
by the Respondent and the other by the Complaiifduet Respondent told the Court, and the
Court accepts, that he had plans to obtain a lgngamises or to adapt his existing premises
S0 as to provide a third room which could accomn®d@asecond Doctor. These plans did
not, however, materialise.

At the time the Complainant was employed the Redeonintended to employ another
Doctor. In the event of his doing so he did noema to retain the Complainant. He told the
Court that this was one of the reasons why he tedethe “break” clause in the

Complainant’s contract of employment.

The Complainant was initially employed on a salaf¥25,000 per annum. This was later
increased to €30,000 per annum. Her standard wgpnkieek was 20 hours but she often
worked beyond her normal finishing time when th@ercies of the practice so required.

The Complainant contends that on or about Febr@@64 the Respondent confirmed that
her employment was of indefinite duration. It apgdaat this arose in circumstances where
the Complainant was seeking a mortgage and requooefirmation from the Respondent as
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to her salary and employment status. The Responlies not recall the content of the form
which he signed and a copy has not been seen @dhe. However, on balance, the Court
accepts that the form did contain the statemerdllegt by the Complainant but that it was
made only for the purpose of facilitating the Coanpant in obtaining a mortgage.

On 2nd March the Complainant became ill in the sewf her work and was admitted to
hospital. On 4th March the Complainant underwemysterectomy. The Complainant did not
inform the Respondent of the exact nature of Heesk and the initial medical certificate
furnished by her Doctor merely referred to her hgvundergone a surgical procedure.
However the Court is satisfied that the Respond@htbecome aware of the nature of the
procedure which the Complainant had undergone. &\8fie was on sick leave her pay was
reduced by approximately one-third. This arose bgedhe Respondent understood that the
Complainant would receive Social Welfare DisabiBgnefit and deducted the equivalent
amount from her pay.

The Respondent told the Court that shortly afterGomplainant became ill he had discussed
the future arrangements for the practice with hifewThey were conscious that the
anniversary of the Complainant’s employment was@gghing and if her contract was not
being renewed they would have to give the noticgiired by the contract. It appears that a
decision was taken to actively pursue the optioneofuiting another Doctor to work in the
practice. That in turn reopened the question ofabsommodation in the practice. It was
decided that rather than renew the Complainantistraot in its then current terms the
Respondent should offer her the possibility of vilmgkreduced hours during which she could
use one of the consulting rooms at the practicenwhwas not being used by the proposed
new recruit.

The Respondent told the Court that a letter waiettdo the Complainant setting out this
offer. This was posted to the Complainant on 18#drd¥d 2004 with her wages cheque. There
was a postal strike at the time and it appearswihée the wages cheque was received the
letter was not.

The Complainant wrote to the Respondent on 23rdcMaaking issue with the deduction
made from her salary. This letter was hand delo/¢oethe practice. She pointed out that she
had no entittement to Social Welfare Benefit. Oceipt of this letter the Practice Manager,
who was also the respondent’s wife telephoned dneliscuss its content. The Complainant
pointed out that because she paid PRSI contribsiteina reduced rate in her previous
employment she had no entitlement to State DigglBlenefit.

It appears that in the course of the telephonetealPractice Manager did not enquire as to
the Complainant’s state of health or indicate aogcern for her well-being. This was a
source of some annoyance to the Complainant. Mereav the course of this conversation
the Practice Manager made reference to a lettechwhad been sent to the Complainant
offering her reduced hours. The Practice Manaderttee Court that due to the impending
anniversary of the Complainant’'s employment shedeédo know if the Complainant was
prepared to accept the amended terms since otlerines employment could not be
continued. She asked the Complainant for a resptmslee letter. On being told that the
Complainant had not received the letter the Praddanager insisted on reading its content
to the Complainant over the phone.

There were significant differences of recollectlmetween the Complainant and the Practice
Manger as to what ensued. The Practice Manageernded that the Complainant made
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derogatory remarks concerning both herself andRéspondent. The Complainant forcefully
denied having made any comments which could be awstwed. The Complainant

contended that the Practice Manager was impolieuaicaring regarding her illness and was
belligerent. For the purpose of this determinaitos sufficient for the Court to accept that
there was an acrimonious exchange between theepawtithout the need to ascribe
responsibility for that exchange.

Following this conversation the Respondent wrottheoComplainant withdrawing the offer
of a reduced hours contract and giving notice sfitiiention not to renew the Complainant’s
contract. The stated reason was the Complainaaifsré to accept the offer of reduced
working hours. However in the course of the heatimg Respondent confirmed, and the
Court accepts, that the real and dominant reasothi® decision was the exchange between
the Complainant and his wife. The Respondent hasestmployed another Doctor and has
not replaced the Complainant.

Position of the Parties
The position of the parties can be briefly statedodows:
The Complainant’s Case

The Complainant contends that the Respondent wbal@ known that the Complainant

required a lengthy recuperation period of up tovbéks. It was submitted on her behalf that
in light of this knowledge the Respondent decided términate the Complainant’s

employment. It was further suggested that in afifgrthe Complainant reduced working

hours the Respondent was seeking to coerce herteéntoinating her employment. The

argument was advanced on behalf of the Complaitiettin the absence of any reasonable
explanation for the termination of her contract @murt should infer that it was because of
her illness.

The Respondent’s Case

The Respondent submitted that the decision noemnew the contract at issue was wholly
unrelated to the Complainant’s illness. The Respohdsubmitted that the contract
terminated on the expiry of its term and it was motewed because the Respondent intended
to recruit another Doctor for whom the room usedhgyComplainant was required.

It was further submitted that the Respondent offei@ discuss with the Complainant a
reduced hours contract which would have made isiples to accommodate both her and
another Doctor in using the same room. Howeverovalg the altercation between the
Complainant and the Practitdanager it was decided to withdraw that offer.

The Law Applicable

The Respondent does not deny that the Complaindiniess constitutes a disability within
the meaning of Section 2(1) of the Act.

Article 2 of Directive 2000/78 (Equal treatmentemployment and occupations) provides
that the principle of equal treatment shall meaat tthere shall be no direct or indirect
discrimination_whatsoeveon the grounds of disabilityefnphasis addedlt is well settled
that in interpreting national law the Court mustsioin light of the wording and purpose of a
Directive so as to achieve the result pursued leyDirective (seeMarleasing S.A. v La
Commercial Internacional de Malimentacion SJA990] ECR 4135). While the events
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giving rise to this complaint occurred before Dtreg 2000/78 was transposed into Irish law,
the recent Decision of the ECJ in Case C-144484gold v Helnf2006] IRLR 143, makes it
clear that this rule of harmonious interpretatipplees from the time a Directive enters into
force.

Thus if it is established that the decision notrémew the Complainant’'s contract of
employment was in any sense whatsoever based odidadility she would be entitled to
succeed. In that regard it matters not that thep&agent was contractually entitled not to
renew the contract. If the exercise of that entidat was influenced by the Complainant’s
disability the decision would be tainted by disdnation and unlawful.

Burden of Proof

It is now well settled that in cases of discrimioatit is for the Complainants to prove the
primary facts upon which they rely in assertingt ttteey have suffered discrimination. If
those facts are proved and they are regarded dixiesuff to raise an inference of
discrimination, the onus shifts to the Respondentrbve the absence of discrimination. In
all cases the standard of proof is the normal @téndard; that is to say the balance of
probabilities.

Conclusions of the Court

The only issue for consideration by the Court isthiler the Respondent’s decision not to
continue the Complainant’'s employment was influenbg her disability. The Court is not
required to decide if the Complainant was unfatlgmissed or if the Respondent acted
unreasonably in not renewing her contract. If teei€was concerned with those questions,
by the application of normal standards of reas@radds, the Respondent might have some
difficulty in justifying the manner in which he camto the decision to terminate the
Complainant’s employment.

It is for the Complainant to prove, as a mattepadbability, the primary facts upon which
she relies in asserting that the decision to temteinher employment was tainted by
discrimination on grounds of her disability. Thetgiive facts relied upon are, in essence,
that the impugned termination occurred while she alzsent due to illness and following her
complaint concerning sick-pay. It is further alldgdat the Respondent acted unreasonably
in withdrawing the offer to continue the Complaitisnemployment on reduced hours
without giving her any or any adequate opportutotgonsider the offer.

The coincidence in timing between the terminatibthe Claimant’s employment, her illness
and the telephone conversation of 23rd March mag gse to some suspicion. However,
these events must be viewed in context. The arsawvgrof the Complainant's employment
was 21st April 2004. It was at this time that tmeak clause would operate. The Respondent
was required to give one months notice if the @mttivas not being renewed. The Court
accepts that the Respondent was contemplating emgagother Doctor to assist in the
practice and this would have impacted on the amofitime that the Complainant could
work at the practice. The Respondent was thus meduio make a decision on the
Complainant’s future employment by the end of M&264 at the latest.

With regard to the assertion that the Responderd wativated in terminating the
Complainant's employment by the prospect of havioegpay her salary during her
recuperation, it is of some relevance that the Bedent was not contractually obliged to pay
sick pay during this absence. If the Respondent ezerned not to incur the costs of
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paying the Complainant during this period he cdwde lawfully declined to pay her salary

during her absence. Equally, the mere absenceeo€Ctimplainant from the practice could

not credibly be suggested as a motive for the impdglecision since the Respondent did
not replace her and has not since found it necg$sangage a practice nurse. Moreover, it
is clear on the evidence that the decision to dfferComplainant continued employment on
reduced hours, which was later withdrawn, was madbe knowledge of the nature of her

illness and the likely recuperation time which stheuld require. Such an offer would not

have been made if the Respondent considered tlaeserd to be an impediment to the
Complainant’s continued employment.

The Court accepts that the reason given by thed®elgmt for the decision not to renew the
Complainant’s contract, namely the altercation leetavher and his wife, is not a good or
reasonable reason for a dismissal. In considehag dspect of the case the Court has had
regard to the Judgment of O’Sullivan JNtulcahy v Minister for Justice Equality and Law
Reform and Waterford Leader Partnership Limif2d02] 13 ELR 12.

This was an appeal to the High Court against asetif this Court under the Employment
Equality Act 1977. In that case the Complainanttended that her dismissal was on grounds
of her pregnancy. The Court found that the empldnzet acted unfairly and unreasonably in
relation the dismissal but it nonetheless decliteeéhfer from this fact alone that the real
reason for the dismissal was her pregnancy. Couissethe Complainant in that case
submitted that because the Labour Court had acletgeld that the employer may have
acted unfairly and unreasonably in relation to élxplanation offered, as a matter of law it
was bound to reject such reasons as being cleatltha real reasons. Thus the Complainant
contended that the Court was left with the onlyeotbandidate for the real reason, namely
pregnancy. In dealing with the submissions thatGbart had erred in law in that regard the
Judge said the following:

“I do not, in fact, agree that it is erroneous ethin law or in logic to say that because a
person offers a bad reason this necessarily melaatsthe bad reason is not the real one.
Rather that seems to me a commonplace observatemay well truly give as ones reason
for dismissing an employee the fact that one dodi&e’ her. This ‘bad’ reason may well be

repugnant, precisely because it is the real reasomy view that is all the Labour Court is

saying in the sentence under analysis”.

Having regard to the countervailing factors whichas found in this case, the Court does not
consider that the coincidence of the Complainaiitfeess and the termination of her
employment are of sufficient significance to raaseinference of discrimination. Further, the
Court is satisfied that the unreasonableness oR#spondent’s response to the altercation
between the Complainant and his wife is not, ielitand without more, sufficient to raise an
inference of discrimination.

In these circumstances the Court has come to #ws that the Complainant has failed to
prove facts from which discrimination may be inégtr Accordingly she cannot succeed.
Determination

It is the determination of the Court that the Resfamt did not discriminate against the
Complainant. The complaint herein is not well foed@&nd the complaint is dismissed.
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Signed on behalf of the Labour Court

Kevin Duffy

24th April, 2006
JB. Chairman

NOTE

Enquiries concerning this Determination should be addressed to Jackie Byrne, Court
Secretar is be addressed to Jackie Byrne, Court Secretary.

National report

The Equality Tribunal,
Ireland

Introduction

The Equality Tribunal is the specialist first-inst& forum for claims of discrimination in the
workplace or in access to goods and services. Uitglgioverning legislation, the Tribunal
hears or mediates cases brought by employeesvicesesers. Claims of discrimination may
be made on 9 grounds: gender, marital status, yastatus, age, disability, sexual orientation,
religion, race (including nationality) and membepsbf the Traveller community. Tribunal
members sit alone (i.e. not in tri-partite sessidi)eir decisions must be in writing, must
give reasons and must be published. A databadé Titzunal decisions can be found on the
website www.equalitytribunal.ie

As the specialist court for employment-related disimation, the Tribunal can hear claims in
relation to access to employment, equal pay, eduegtment, harassment and sexual
harassment, victimisation, dismissals (where th&miisal is alleged to have been for
discriminatory reasons) and pensions. The Tribgnéécisions are legally binding but may
be appealed to the Labour Court.

The Tribunal also hears claims alleging discrimorain relation to provision of goods and

access to services in relation to access to pldaetities for finances, entertainment and

transport, access to education, and the provisidrealth and accommodation services. The
Tribunal’s decisions are legally binding but maydmppealed to the Circuit Court.

SPECIFIC QUESTIONS:

1. Is the case decided immediately upon the main hgamr is a separate
session held for that purpose?

The case is not decided immediately upon the maiarihg. By law the
decision must be in writing and must give reastins normally sent to the
parties by post after the hearing.

2. Is there a presenting official involved in the pees? If yes, please describe
the formal and factual role of the official.
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There is no presenting official involved. The Trilal hears both sides — the
claimant and any witnesses, and the respondentldgerfservice provider)
and any witnesses. Either party may be represemtetay attend on their own.

Does the composition of the court include lay masth# yes, please give a
description of their role in the deliberation leadito the decision, with a view
to the interplay between the chair and the lay nemsaibWhat is in your
experience the main contribution of the lay memberthe decision-making
process?

The Tribunal sits as sole members; there is nartitp system of chair and
members. The person hearing the case (called bpmaiaquality Officer) sits
alone to hear a case. Indeed, because of the tgcafiadministrative

resources, there is no provision for a “court clenkother record-keeper.

Equality Officers are not required to be legallyabjied although in practice a
majority either possess or are acquiring legal ifoations. All of them have
received a very high degree of specialist legahitng and almost all are also
professionally accredited as mediators.

While Equality Officers may seek advice on compdsypects of legislation or
case law, their contribution to the decision-makpngcess is 100%.

To what extent does the presiding judge take pantriting the decision?

The Equality Officer is solely responsible for wrg his/her own decisions.
The governing legislation clarifies that equalityffiers are entirely
independent in hearing and deciding a case (se¢BpEmployment Equality
Acts 1998-2004).

What are the main legal sources you use in decidincase, especially a
difficult one? In the reasoning of the decision,ydo make express references
to legal literature, case law, previous decisiofigyaur own court, etc.?

a. Main legal sources: apart from lIrish statutes antbfean Directives, we
use precedents from relevant Irish case law (Latéaurt, High Court,
Supreme Court), European Court of Justice casebwantake note of
persuasive case law from other jurisdictions, nigtdie UK.

b. Express references: yes, we make express referémdegal literature,
case law, previous Tribunal decisions, etc.

Is it customary to express the personal views®fubge in a decision?

Tribunal decisions are written directly by the jedand include a summary of
the relevant evidence and a record of his/her csiahs. It is customary to
avoid personalising the decision.

Are there any further comments you wish to makéhesubject?
No.
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Judgement

The Equality Tribunal,
Ireland

The Employment Equality Act 1998

Decision No:
DEC-E2007- 040

Shelley
_V_
Europa Hotel

File No: EE/2005/099
Date of issue: 13 July 2007

TABLE OF CONTENTS

Section

1. Claim

2. Background

3. Summary of the complainant’s submission

5. Conclusions of the equality officer

4. Summary of the respondent’s submission

6. Conclusions of the Equality Officer

7. Decision

1. CLAIM

1.1 The case concerns a claim by Ms. Mary Shelly thatEuropa Hotel, Co. Louth,
discriminated against her on the gender grounceimg of section 6(2)(a) of the
Employment Equality Act, 1998 in contravention et8on 8 of the Act in relation
to her dismissal.
BACKGROUND

2.1 The complainant claims that she was discriminatgainst on the gender ground in
that she was dismissed due to her pregnancy. T$momdent submits that the
complainant was granted health and safety leave thad it only issued the
complainant’s P45 to her as she had not indicagzdiritention to return to work
after the cessation of her maternity leave. Thpaedent denies that it discriminated
against the complainant on the gender ground.

2.2 The complainant referred a complaint under the IBympent Equality Act 1998 to

the Director of the Equality Tribunal on 23 March0%. On 19 September 2006, in
accordance with her powers under section 75 ofAlegtthe Director delegated the
case to Mary Rogerson, an Equality Officer, forestgation, hearing and decision
and for the exercise of other relevant functionshef Director under Part VII of the
Act. A submission was received from the complaimamt31 August 2006 and from
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3.2

3.3

3.4

3.5

3.6

the respondent on 4 October 2006. A joint hearinip® claim was held on 27 June
2007.

SUMMARY OF THE COMPLAINANT’S SUBMISSION

The complainant submits that on Wednesday, 28 K83, she informed the
Manager of the respondent hotel (Mr. R) that she pragnant and she was asked to
state it in writing which she did. She also undektto provide details in writing from
her doctor. She submits that on Friday, 30 May 28f28r giving Mr. R her note
stating that she was pregnant, he told her it winaldn her best interest to quit the
job or go on sick leave as she was working parétaasual at the time. He then told
her to go home and think about it.

The complainant submits that she and her husbamd back to the hotel the same
evening, Friday, 30 May 2003 after she had gotaen the matter. She was advised
to seek health and safety leave and when she rdisedith the Manager, he replied
that he would have to speak to Mr. C, the ownethefhotel. She submits that she
was not informed at the time that he had alreagiaced her with a Chinese girl for
the shift the next day. She submits that FridayiMay 2003 was the last day that she
worked once the Manager found out that she waspreg

The complainant submits that on Tuesday, 3 Juf8,Xhe submitted an official note
from her doctor confirming that she was pregnant. Tursday, 5 June 2003, she
submitted a health and safety form to be filledShe inquired about the form many
times and she was repeatedly told next week bymieager. He told her there was
nothing he could do and to contact, Ms. E, the Beeker to whom it had been given.
The complainant submits that when she contacted,Bylshe was informed that the
form was on her desk but that she did not have tai# it in.

The complainant submits that when she revieweddhms, the dates were incorrect

and when she contacted Ms. E, she refused to chthegdates and she told her she
was not entitled to 21 days health and safety l@svehe could not get paid for days
that she had not worked. She submits that she agiped Mr R to advise him that the

form was incorrectly completed and he said he cogiido anything. She submits

that she was eventually paid health and safetyelemv26/06/03 and 03/07/03. She
states that she was absent for over a month befwereceived the pay and she
submits that during this time, she had been trymgbtain her annual leave and

holiday pay.

The complainant submits that on 9 November 20@8 started her maternity leave
and it was due to finish on 15 March 2004. She stgbtinat she posted a letter dated
12 February 2004 to the respondent to inform théteo return. She submits that on
16 March 2004, her husband handed in a doctor's si@iting that she would not be
able to return to work until further notice. Shémsuts that the letter was left with the
head barman as the reception was closed.

The complainant submits that she had contacteddfgondent in relation to her
entittements under the Maternity Protection Act andone assumed responsibility in
relation to her queries. The complainant claims tma24 April 2004, the respondent
was informed that she would be taking proceedinga Rights Commissioner. She
submits that she was given a date for hearing oddftember 2004 and that during
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3.7

4.2

4.3

4.4

4.5

the intervening period, she had been sending ik sites. She submits that at the
hearing before the Rights Commissioner, all the ispwed were settled and from
her perspective, when she got clearance from hetodshe would return to work..

The complainant submits that on 17 October 2004, arived home from holidays
and she received a postal note in relation to stergd letter. She was subsequently
informed by the postal authorities that the lettas from the respondent and it had
been returned to them. The complainant submitsdhafuesday, 19 October 2004,
she received an unregistered letter containing®dér The date of leaving was stated
to be 23 February 2004 which was during her matetaave. She submits that the
letter stated that they never received her retoinvdrk note and they considered that
she dismissed herself. She submits that this weasake even though they continued
to receive her sick certs and they never implied ghe was out of work at the Rights
Commissioner’s hearing. She submits that her le$t isote was dated 1 October
2004.

SUMMARY OF THE RESPONDENT’S SUBMISSION

The Manager of the respondent submits that theptaanant informed him that she
was pregnant and was unable to carry out the dtitegswere expected of her in her
position. He submits that he spoke to the compidiaa a friend and he informed her
that her health and her baby’s health were moreitapt than the job and that she
should consider leaving or claiming sick benefittfte safety of herself and her child.

The Manager submits that he met the complainashhan husband in the hotel on the
same evening. They advised him that they had ctadtdbe Equality Department and
were advised to claim Health and Safety leave. tferined them that he would
speak to the proprietor of the hotel and when kg iliwas arranged there and then.
He accepts that the complainant was replaced améged someone to make beds,
hoover and do general cleaning.

The respondent submits that on 5 June 2003, heivegt a letter from the
complainant dated 29 May 2003 stating that she unable to carry out her duties.
The respondent submits that he had no difficulthhe complainant being pregnant
but for her safety, they could not allow her to kwbecause her letter stated that she
could not perform her duties.

The respondent submits that from her last weeldgey there was only a gap of one
week before her health and safety leave was pdid.r&spondent submits that her
health and safety leave was sorted out as soorossbte and the complainant’s
statement that it took weeks is incorrect. The dampnt was not over a month
without wages.

The respondent states that a medical certificate manded in on 16 March and it
stated that the complainant was unfit for work lufistither notice. Company policy is
that medical certificates are to be submitted ® rsspondent on a weekly basis. It
submits that it let the matter go as the complaimas not long after giving birth. On
21 April 2004 after a month in which there was patact from the complainant, they
sent her the details of the company policy in refato medical certificates. The next
medical certificate received was dated 1 Augusé200
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5.

5.2

CONCLUSIONS OF THE EQUALITY OFFICER

In this case, the complainant alleges that theoredgnt directly discriminated
against her on the gender ground in relation todmemissal. She alleges that the
respondent discriminated against her when it adviss to pack in her job or go
sick and that she was eventually dismissed fronjdierl will consider whether the
respondent directly discriminated against the camgaht on the gender ground in
terms of section 6(2)(a) of the Employment Equadity, 1998 and in contravention
of section 8 of the Act in relation to her dismisga making my Decision in this
case, | have taken into account all of the evideho#h written and oral, submitted
to me by the parties.

Section 6(1) of the Employment Equality Act, 1998\pdes that:

“Discrimination shall be taken to occur where, ory ari the grounds mentioned
in subsection (2) (in this Act referred to as “tHescriminatory grounds”), one
person is treated less favourably than anothehas been or would be treatéd

Section 6(2) provides that as between any tweqpes, the discriminatory grounds
are, inter alia:

(a) that one is a woman and the other is a marnthis Act referred to as “the
gender ground”),

European Court of Justice jurisprudence in relationto pregnancy discrimination

5.3

5.4

The European Court of Justice established a numibgears ago in a case which
concerned the refusal to appoint a woman on thengi® of her pregnancy that
pregnancy discrimination was direct discriminatimm grounds of sex and stated:

“... only women can be refused employment on groungsegihancy and such a
refusal therefore constitutes direct discriminatimmgrounds of se¥

In Webh a case which concerned dismissal whilst pregrthet European Court of
Justice stated:

“there can be no question of comparing the situatiba woman who finds herself
incapable, by reasons of pregnancy ... of perfogmine task for which she was
recruited with that of a man similarly incapabler fmedical or other reasons. ...
pregnancy is not in any way comparable with a pktbical condition”®

A number of years later, the Court went on to timai:

“... protection against dismissal must be afforded tonew during maternity leave,
the principal of non-discrimination, for its partrequires similar protection
throughout the period of pregnancy. ... dismissél ao female worker during
pregnancy for absences due to incapacity for weulting from her pregnancy is
linked to the occurrence of risks inherent in pragey and must therefore be

"Decker v. Stitching Vormingscentrum voor Jong Vasenen Plus Case C-177/88 8 November 1990 para 12
%Webb v. EMO Air Cargo (UK) Ltd Case C-32/93 14 Ju§94 paras 24 and 25
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5.5

5.6

regarded as essentially based on the fact of pregnaSuch a dismissal can affect
only women and therefore constitutes direct disicration on grounds of seX

The Court continued:

“... where a woman is absent owing to illness resyltrom pregnancy or childbirth,
and that illness arose during pregnancy and peesistiuring and after maternity
leave her absence not only during maternity leave butb atkuring the period
extending from the start of her pregnancy to tlatsif her maternity leave cannot be
taken into account for computation of the periodtifying her dismissal under
national law. As to her absence after maternitywieahis may be taken into account
under the same conditions as a man’s absence, efsme duration, through

incapacity for work’ 10

Whilst these cases related to appointments andistiaig, the approach adopted in
these cases has also been recognised as extendthg terms and conditions of
employment. The European Court of Justice hasdstate

“It must therefore be held that a woman who is adedrunfavourable treatment
regarding her working conditions, in that she igodeed of the right to an annual
assessment of her performance, and, thereforehefopportunity of qualifying for
promotion as a result of absence on account of meégeleave, is discriminated
against on grounds of her pregnancy and her materfeéave. Such conduct
constitutes discrimination based directly on grosirod sex within the meaning of the

Directive” !

Whilst the Court has acknowledged the special omstances which pregnant
employees find themselves in and recognised thatialp protection should be
afforded to such women, it also acknowledged thathsspecial protection cannot
prevail for an indefinite period and that it ceaaés particular point in time. Thus a
female employee is protected from less favouratdatinent that results from her
pregnancy throughout the pregnancy and all the thagugh to the end of her
statutory period of maternity leave.

The complainant’s dismissal

5.7

The Manager on behalf of the respondent in thise cascepts that when the
complainant informed him in writing on 30 May 200t she was pregnant and that
she could not pull or lift anything heavy or hogvke said that she should consider
leaving or claiming sick benefit for the safety ludrself and her child. Later that
evening, the complainant raised the issue of headthsafety leave with the Manager
and the matter was left in abeyance with the comgtd anticipating that the
Manager would revert to her once he had checkegbdisgion with the owner. The
complainant stated that later on 3 June 2003, sheitted a note from her doctor
confirming that she could not do certain tasks ryithe course of her pregnancy.
Another person was employed to do the complainahiiges the day after she gave
the respondent a written note confirming that slaes wregnant. That person was a

°Brown v. Rentokil Ltd. Case C-394/96 30 June 198624
1%Brown v. Rentokil Ltd Case C-394/96 30 June 199& 24
MCNAVTS v. Evelyne Thibault Case C-136/95 30 Ap8I9B para 32
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5.8

5.9

5.10

casual in the hotel and she was transferred toctmplainant’s duties the next
morning. The complainant heard about her replacear@hdid not attend for work or
enquire about whether there was work for her. Tdrapdainant did not have regular
hours each week and worked depending on the resptadrequirements.
Subsequently, the complainant was paid three wiee&ksh and safety leave (75hours)
by her employer based on an average of the hoursedaver the previous thirteen
weeks.

The complainant was due to return to work from mmaternity leave on 16 March
2004. The respondent disputed receiving the comgudis letter indicating that she
was due to return to work. On 16 March 2004, themainant subsequently handed
in a medical certificate dated 15 March 2004 ingincathat she was suffering from
post natal depression and was unable to attend watk further notice. The
respondent wrote to the complainant on 21 April2@@vising her that the company
policy was to submit medical certificates on a wedlasis. The complainant also
submitted medical certificates dated 1 August 2864 1 October 2004 indicating
that she was unfit for work until further noticehd complainant was dismissed from
employment by letter dated 24 September 2004 aaddason for the dismissal is
stated to be her failure to follow procedure inifyotg the respondent one month
prior to the date of the end of her maternity leéM@ March 2004). That letter refers
to such a requirement beingtated clearly, however, there is no reference to where
it is stated clearly. The respondent did not sulamit policies in support of its actions
and it confirmed that there was no written polioyrelation to providing medical
certificates and it did not have a maternity palicy

The Manager of the hotel submitted that there meamalice in the statement he made
to the complainant when she told him that she coolddo certain duties and he was
speaking to her as a friend when he said she slooulsider leaving or claiming sick
benefit. The actions of the respondent were notpdiamt with fair procedures and
good practice. It did not have any policies to reéteor to refer the complainant to
when she indicated that she was pregnant and cwitlgherform certain duties. In
relation to the complainant’s dismissal, the reaisostated to be her failure to give
written notice of her intention to return one momthor to the return date. The
complainant was clear that she had posted a kettdre respondent on 12 February
2002 and provided a copy of that letter which idated. The complainant submitted
that on 16 March 2004, her husband handed in a antk medical certificate
indicating that she was unable to attend work uitither notice. The respondent
received the complainant’'s medical certificate.wbuld seem logical that if the
respondent was not expecting the complainant tormeb work on that date that it
would raise the issue with her. However, the redpah did not communicate with
the complainant until 21 April 2004 when it inforchBer that it was company policy
to supply medical certificates on a weekly basis.

In a case where the employer assumed that betia@ssmployee was pregnant and
moving to live in another part of the country, stes resigning from her employment
and where the employee assumed that her emploger #rat she would be returning
to work, the Labour Court held:

This confusion should have been clarified by theigm Nevertheless, the greater
onus was on the employer. ..., there was an onuheremployer to clarify the
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5.11

5.12

5.13

situation and to seek confirmation of her resigoatparticularly as the employee was
pregnant and on maternity leave at the time of pheported termination of

employment. .... The entire period of pregnancy aatemity leave is a special

protected period during which both the Equal TreatinDirective 76/207 and the
Pregnancy Directive 92/85 prohibit pregnancy rethtdismissal on grounds of
equality™?

The respondent did not communicate with the comafd between April and
September 2004. On 24 September 2004, the respond®e to the complainant and
dismissed her on the basis that she did not giteenof her intention to return to
work one month prior to the end of her maternigvie The letter states that as at 16
February 2004, no notice was received and the coynffeerefore assumed that she
had decided to leave her employment. At the heathmyrespondent submitted that
the reference to February was an error and therlstiould have stated 16 March
2004. The statement in the letter dated 24 Septe@@f is not consistent with the
respondent’s letter of 21 April 2004 when it trehthhe complainant as being in
employment and informed her that she should sumgglical certificates on a weekly
basis. The complainant’'s P45 which is dated 6 Gut@®904 refers to the date of
leaving as being 23 February 2004.

In a case which concerned a complainant who haeh len sick leave for a
considerable period prior to commencing her matgri¢ave and where the
respondent refused to sign a form confirming to Blepartment of Social Welfare
that she intended to return to work and informed tat her employment was
terminated, the Labour court held:

Regardless of whatever misunderstanding may haigtedxin relation to medical
certificates, the respondent should have been dertthe possibility that the
complainant’s absence from work was attributablehi&r pregnancy. A prudent
employer acting reasonably would, at least, haweghbto ascertain the true position
before treating the complainant’'s employment asirfgawome to an end. Having
regard to all of the evidence the Court is satifieat he complainant’'s employment
came to an end by dismissal when the respondestietteher as having abandoned
the employment by being absent from work due teegnancy related iliness. There
is an abundance of authority for the propositioattdismissal in such circumstances
amounts to direct discrimination on grounds of gerd

In this case, the complainant did not return takwafter her maternity leave had
ended and she remained absent on sick leave. Bpendent did not make any
attempt to clarify the position with regard to g@mplainant’s return to work and by
letter dated 24 September 2004, the respondentsooglismiss the complainant
retrospectively to the date that she was due tomdtom maternity leave by reason
of her failure to give notice of her return to woikhe complainant’s dismissal is
clearly referable to a protected period of employtragising from pregnancy and |
therefore find that the complainant has establishgitima facie case of gender
discrimination in relation to her dismissal whi¢te trespondent has failed to rebut.

2 Dollymount Creche & Montessori School v. Siobhamnerty ED/01/22 Determination No. 034 28 January

2003

1 parcourt Limited t/a Café Vienna v. A Worker ED/D® Determination No. 0211 15 November 2002
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5.14 The complainant’'s working hours varied from week week, however, the
respondent paid her health and safety leave feethreeks on the basis of 25 hours
per week which was based on an average of the heorked in the preceding
thirteen weeks. When she was paid her holiday arnk holiday entitlements in
September 2004, she was paid on the basis of @&0bour. | have taken these
calculations into account when determining appaiprcompensation. It is also the
case that in awarding compensation, | am constldyethe amounts earned by the

complainant.

DECISION

6.1 On the basis of the foregoing, | find that the mesfent discriminated against the
complainant on the gender ground in terms of sec6i(?)(a) of the Employment
Equality Act 1998 contrary to section 8 of the Actelation to her dismissal.

6.2 In accordance with section 82(1) of the EmploymEquality Act 1998, | hereby
order that the respondent:
0] pay the complainant the sum of €10,000 compensdtiothe effects of the
discrimination. (This award relates to compensat@rdistress and breach of
rights under the 1998 Act and does not contained@yent of lost income and

is not therefore subject to tax);
(i) pay interest at the Courts Act rate on the amaf compensation in respect of

the period beginning on 24 September 2004 (theafatee respondent’s letter
to the complainant dismissing her) and ending erdidite of payment.

Mary Rogerson
Equality Officer
13 July 2007

Israel
National report

Judge Steve Adler,
President,
National Labour Court of Israel

[1] The stages of hearing such a case in theitr&aance (the Regional Labour Court) are as
follows:

* The petition is filed in the Regional Labour Court

* The Respondent must file his defense within 45 days

* The Registrar requires the parties to submit @irttirect testimony in affidavits and
also all documents they intend to submit duringttia.
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« The Court holds a preliminary hearing before a Be@i to set the agreed facts,
questions in dispute and explore the possibilityeaiching an agreement.

* In some cases the parties are referred to medjatioich is done in the court building
by lay members trained in mediation. If a substrgmount is involved, the parties
are referred to mediation by a private mediatof.ndddiation is by agreement of the
parties and if they do not want it, they do notén&v participate in the mediation.

* The hearing is held before a judge and two lay mes)lall evidence is heard and the
parties generally summarize orally. SometimesQbert requires written summaries,
which are submitted about 30-60 days after theihgar

e A judgment is often written on the day the heansgompleted, but many judges
write their judgments weeks or months after theringaThe judgments are sent to
the parties by regular mail. When time is importéuet judgment is sent to the parties
by e-mail or fax. No special hearing is necessanhanding down judgments.

[2] Israel has the Anglo-Saxon adversary legalesystwith each party presenting his case.

[3] The Regional Court sits with a judge, one lagmber from labour and one from

management. The National Labour Court sits withee¢hjudges, one lay member from

management and one from labour. In very importases the President may expand the
bench, so that two lay members from each sideqyeate. The judge conducts the hearing,
but lay members may ask questions. The lay mentizmrs the same vote as the judge and
may even write their own opinions. Generally, thielge reviews the case with the lay

members before the trial and during the decisiokimggprocess.

My experience is that the lay members contributenfitheir experience and knowledge,
making the judgments practical and acceptableeaivthrk place.

[4] In the Regional Court the presiding judge wsitbe judgment. Lay members may agree
or write their own judgment. Most judgments arenimeous. When there is a disagreement
both the majority and minority opinions are handedn.

In the National Court one of the three judges writiee opinion. Lay members may write
their own opinion. There may be concurring opinionglissenting opinions.

[5] The binding legal sources on which judgmentsyrba based are: the Israeli (partial)
constitution; statutes; regulations; case law; emtive agreements and individual labour
contracts. When the judgment is important the cofign refers to European and American
law, such as the European Court of Justice andEtlmepean Court for Human Rights.

Sometimes the National Labour Court refers to juelgism and statutes of other European
labour courts.

[6] Judges express their personal views in judgmeiiiten they speak of policy and norms.
This is not necessarily personal views, but acceptdues and practices. It can often be
understood from the judgment what the judge thwfka parties’ behavior or a controversial
statute or agreement. In rare instances the coyutige will express the opinion that a law or
statute should be amended or changed and ord@rdgment sent to the proper government
body (usually the Attorney General).

The National Labour Court decides on many policués and the judges will express their
personal views, such as the need to protect “migveorkers.
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[7] One problem of the trial court judges (the Rewgil Labour Court) is how much time to
dedicate to each case, how much to allow the pattiecross examine, to decide what
evidence is relevant — in general, to conduct #rihg. At the appellate level (the National
Labour Court) only arguments are heard, no witregsse that the control of the hearing is
mainly by deciding how much to allow the attornéysrgue. Generally, most of the hearing
in the appeal court consists of questions whichutges ask the attorneys, since the parties
have filed written briefs which explain their argents.

Another problem which judges must deal with is Hong their judgments should be, since
there are too many cases to write a long judgnmeeach case.

Judgement

National Labour Court of Israel
Case 456/2006
Tel Aviv University — Rivka Elisha

Facts

Mrs Rivka Elisha (hereafter: Rivka), who has a Mestlegree in social work, began working
in the Dean of Students’ office in 1989. In 1992 &fecame head of the department in the
Dean’s office which was responsible for administgrithe budget of the Dean’s office,
recruiting workers for the office, assisting stueradministering grants to students and
providing advice. In 2000 Rivka was appointed dasisto the Dean of Students.

A new Dean of Students’ was appointed in 2001. Rigkd the new Dean did not get along
and there was a series of incidents and disagrdenfeivka claimed that she was performing
her work as usual, while the Dean accused hersabdiying instructions. In May 2003 the
Director General of the University summoned Rivika & disciplinary hearing, which
culminated in Rivka’'s suspension from her work.

Rivka filed a case with the Tel Aviv Regional LabdTourt, petitioning to be reinstated to

her regular position. This is the trial instancehef Labour Courts. There are Regional Courts
in Jerusalem, Tel Aviv, Haifa, Nazareth and Beegev@ah The court sits with one judge and

two lay members, one from management and one fabiwulr. At the court hearing the judge

suggested that the parties have a mediation sessibhna court mediator, which does not

involve cost to them. A mediation session took eldut the parties failed to reach an

agreement.

The hearing before the Regional Court continuedtaedJniversity said it was considering
dismissing Rivka. She then petitioned the coufbtbid the University from continuing with
the dismissal procedure, but her petition was dknie

On January 12, 2004 the Director General of thevélsity sent Rivka a letter that she was
dismissed, as of January 17, 2004.

On January 13 Rivka petitioned the Tel Aviv Regidrabour Court to prohibit her dismissal.

This petition was heard together with her existtage and it was agreed that the court would
decide on all petitions in its’ final judgment. $hurned out to be a mistake, since the parties
brought several witnesses, there were about 4osesand the last withesses were hearf about
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one year later. Generally, there is a brief sesgodecide on the temporary injunction and
the judgment is given shortly after the case wieslfiHowever, since the parties agreed to
combine the temporary and final petitions, the jndgt was handed down about two years
after the case was filed.

Regional Court judgment

The Regional Court judgment, handed down in May62QGcepted Rivka’s petition and

ordered the University to return her to her regplasition in the Dean’s office, to pay her a
sum equivalent to the salary she would have eatlneidg the period between her dismissal
and return to work and also to pay her 50,000 810,000 Euro) for grief caused her and
75,000 IS (about 15,000 Euro) court costs..

Appeal to the National Labour Court and its’ judgment:

The University filed an appeal to the National Lab@ourt and also petitioned for a delay of
returning Rivka to work and making the paymentgjlyjadgment is handed down by the
court. This highest appeal court in the Labour €eystem sits in panels of three judges and
two lay members, one from labour and one from memesnt.

At the National Labour Court preliminary hearingetfudge suggested that the parties
negotiate a settlement and try to return Rivka swigéable position not in the Dean’s office.
The negotiations continued from December 2006 uatober 2007, during which a few
“preliminary hearings”, mediation sessions, wertd heefore a National Labour Court judge
who tried to assist them to reach an agreementsdlparticipating in these mediation
hearings were the attorneys, Rivka and a seniaialfiof the University. Unfortunately, the
parties failed to reach an agreement. The Uniyemsitered Rivka to return to several
positions, but Rivka claimed they were of a lowaark than her regular position.

The National Labour Court judgment, handed dowRehruary 2008, held as follows:

[1] The Court upheld the Regional Courts findingttRivka’s dismissal was unlawful. The
entire panel held that the dismissal was unlawgdanse the procedures set down in the
collective bargaining agreement were not followed ahe hearing before the Director
General was faulty. Rivka should have been giventace why she was being dismissed and
told that the meeting was to allow her to convitioe administration they she should not be
dismissed. One judge’s opinion said that Rivka tade nothing wrong which would justify
her dismissal. Another judge wrote that the distarsed bad working relationship between
Rivka and the dean justified separating them. I wat unreasonable for the administration
to keep the dean in her position and transfer efndis Rivka. When there develops a
relationship between a worker and her supervisoichviprevents them from functioning
properly, the employer may dismiss one of themsTifipossible, even when both of them
are good workers, because of the necessity of trk taeing carried out properly. Who was
“right” or “wrong” in their deteriorated relationgh was not relevant. The administration
could legitimately decide on the basis of ensutimgt the conflict between Rivka and the
dean did not disturb the proper functioning of ttean’s office. The importance of a
workplace functioning properly is a legitimate ciolesation which management may base
its’ decision to dismiss the worker. The Universitypwever, was not acting in good faith
when it dismissed Rivka without making an effort fiod Rivka another position. Both
judge’s opinions agreed that the University shqudg damages to Rivka for her improper
dismissal.
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[2] The regular remedy for unlawful dismissal ie fhayment of damages. Return to work is a
possible remedy when there are special circumssajusifying it. However, in this case
return to work might prevent the proper functioniofythe administration because of the
deterioration of her relations with the Universsignior administration; there was no suitable
position available for Rivka; and the Universitysasia the midst of a collective dismissal of
part of its workforce.

[3] Financial damages were a reasonable mannemwipensating Rivka for her unjust
dismissal.

[4] The appeals court made moderate changes ifintaecial damages which the University
was required to pay Rivka, in the following mannij a one time payment equal to 24
months’ salary; [b] 30,000 IS (about 6,000 Eura) daef caused her; [c] 50.000 IS (about
10,000 Euro) for court costs.

Petition for clarification of the Judgment:

Following the National Court’s judgment an unuspatition was filed. The University
requested a “clarification” of the judgment to ket dispute between the parties as to the
method of calculating the damages which the Unitsevgas ordered to pay, especially with
regard to the interest and linking of the amount$ whether vacation pay should be included
in calculating the one time payment equivalent 4on2onths salary. The parties submitted
written briefs, no oral hearing was held and thercbhanded down a “clarification” judgment.

The Supreme Court of Israel

There is no appeal against judgments of the Ndtibabour Court. However, a party may
petition the Supreme Court, sitting as the High i€ob Justice, to hear such a petition. It is
very infrequent for the Supreme Court to agreedtar lsuch a petition.

In this case, no such petition was filed.

Italy
National report

Judge Aldo Dematteis
Corte di Cassazione

1. Immediately

2. a lawyer, as in the civil proceeding

3. No.

The composition of our first instance Labour Casii single professional judge.

Italian Appellate Labour Court (ALC) is composed mbfessional judges only. We
have two appeal instances: Corte d’Appello and€drCassazione.

Corte di Cassazione by 5 professional judges.

When the Italian labour trials born, by an Act bétyear 1893, it was based on the
conseils des prud’hommes, coming from France, wiphofessional judge and two lay-
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men. Then lay judges were appointed from each @fstitial partners until 1928, but
only in the first instance.

The present labour law disputes legal system has beplace since 1928, when the
fascist regime abolished the previous arrangenmmeaw; in labour Courts there are just
professional judges.

Lay members sit in our first instance court witlofpssional judges in the following
matters: criminal trials for most important crim@so professional judges and six lay
judges); agricultural disputes (three professiaral two lay judges), which in many
Courts are dealt with by labour judges; Minors Tinkls (three professional and two
lay judges, psychologist and similar); in the abaowentioned kind of disputes the
Appellate Court has the same mixed composition;Gbete di Cassazione is instead
composed of professional judges only.

When the bench is composed of professional anpitiges, both have the same powers;
of course in agricultural disputes (with which |vikaesperienced) the technical
contribution of lay judges is most appreciated.

The lay members could outvote the professionalgadg decision making, but it never
happens.

Lay judges are selected for administrative appagmimfor 3 years (renewable).
They have not special training.

The lay judges don’t disagree; they give technigfrmation professional judges don’t
have, and integrate the legal science of the psafeal judge for a common decision.

4.In first instance and in appellate court yesdrte di cassazione no.

5.Laws, collective and individual agreements, dagse Code of procedure forbids to
make references to legal literature.

6. Code of procedure forbids it. It is admittednake references to “fatto notorio”

(notorious facts, for instance the banking ratdoahs) and “massime di esperienza”
(common experience) which, indeed, are a limitle proibition of using personal

knowledge and culture.

7. By studies on the historical experience of cosses prud’hommes from 1893 to
1928, by my experience in agricultural disputeshviéty judges, and by my experience
as a single judge in first instance, 3 professigndgies in Appellate Court, and five
judges in Corte di Cassazione, | do believe thatdtministration of justice in our

labour law disputes would be improved by the presesf lay judges, for the following

reasons:

a. a better knowledge of the labour environmenttiqadarly needed, for instance,
in disputes on job evaluation);

b. a better calibration of the decision that b&arsind justice within the context of
the firm;

c. because an extension of the chamber to repegs@st of both parties should
make the decision more acceptable, and reversasinvay the legal system from a
piramidal system, in many instances, to an horaaone.
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The problem all of us have is to give a decisioneated as fair and authoritative,
within a reasonable time. This result has beenareked in continental countries,
France, Germany, England, Spain, Italy, througlerical model, which multiplies the
number of instances, on the presumption that thatcoltimately can amend the
mistakes of the preceding court, and that the fuddement is perfect.

Sweden has chosen an horizontal model, in whiclatitieoritativeness of the decision
is reached by enlarging the bench with three psidesl judges and four lay men,
taken from the work world. It rules in a uniquetarsce for collective disputes, and in
second and final instance for the individual ones.

The first model has many inconveniences: it takésnger time; the further the trial
goes from the first instance, the more the coww#dahe perception of the real facts; the
legal system of appeals multiplies the technicgumr@ments and the possibilities of
losing the case for legal procedural reasons ¢am fa fair solution to any case.

Nowdays when ltalian labour judges need technicébrmations, they can appoint a
“technical consultant” of the Court, or ask crosfimations to the Unions (of the
employees and of the employers).

Judgement

An employee of Poste Italiane, the Italian Post gany, was dismissed for carrying out an
armed robbery in a bank. The robbery was performadide of the employee’s working
hours.

The employee challenged his dismissal before thwolua Court of [inserire nome citta],
claiming that his dismissal was contrary to thenteiof the collective agreement regulating
his employment relationship with Poste Italianee Tdollective agreement states expressly
that the employer may dismiss the employee onlyrevlaecourt found him guilty by means
of a “sentenza di condanna”. A “sentenza di condama judgment that fully ascertains the
facts and sentences the defendant to jail or cthection. The employee claimed that in his
case the criminal court had found him guilty notbgans of a “sentenza di condanna” but by
means of a “sentenza di patteggiamento”, i.e. gqmeht delivered after a plea bargaining. As
recognised by the Supreme Court itself, a “sentehzaatteggiamento” is different from a
“sentenza di condanna” because it does not coathilt ascertainment of the facts.

The Labour Court ruled that the collective agreemmust be interpreted according to the
same principles that apply to contracts betweevafgiparties, and, in particular, according
to the intention of the parties. Accordingly, theu@x found that the technical term “sentenza
di condanna” should be interpreted extensively sota include also the “sentenza di
patteggiamento” because in the public opinion, Whi reflected in the intention of the

parties, there was no difference between the twoge

Therefore, the Labour Court rejected the employelaisn and dismissed the application.
The employee appealed eventually before the Sup@ond.

The Supreme Court ruled that, despite at that tiroeuld not directly interpret the collective
agreement itself (at present this is instead ptsit could however check whether the
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Labour Court had correctly applied the legal ci@esn the interpretation of contracts and
whether its reasoning was logical.

The Supreme Court ruled in this regard that, pursda the Italian Constitution, every

criminal sanction requires a personal liability dahid is true for both “sentenze di condanna”
and “sentenze di patteggiamento”. Therefore, ther&ue Court concluded that the lower
Labour Court correctly found that in the publicr@pn (which is reflected in the intention of

the parties) there is no difference between “samtedi condanna” and “sentenze di
patteggiamento.”

For this reason, the Supreme Court upheld the gubh the lower Labour Court and
dismissed the appeal.

NOTA BENE: I'art. 455 cpp stabilisce che “salve elise disposizioni di legge, la sentenza
[di patteggiamento] & equiparata a una pronuncéddanna”.

Italian labour trial procedure

Aldo De Matteis

Consigliere della Corte di Cassazione — Roma

Helsinki 11 September 2008

Historical outline

* 1893 Beginning of a labour trial procedure
with probiviri councils (consigli dei
probiviri)

probiviri councils ordinary civil trial

Up to ITL 200 in excess of ITL 200

- conciliation attempt
- judgement of equity
- Immediate enforceability

- no appeal
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1928-2002

*1926 New Act on collective disputes, based on corporative
system, in force till 1944 (fall of fascist regime)

*1928 Probiviri councils were abolished and jurisdiction was
attributed to the professional magistrate (giudice ordinario) in
all labour cases

*1973 New labour trial procedure adopted, still in force

Judicial bodies

* Tribunale (single judge)
* Corte d’Appello (3 judges)
* Corte di Cassazione (5 judges)

(no filters, no discretion of judge a quo)

Individual disputes involved

e employees (rapporti di lavoro subordinato)

« self-employed workers (lavoratori autonomi con
rapporto coordinato, personale e continuativo)

« civil servants (dipendenti pubblici)
« agricultural workers (rapporti agrari)

« Landlord/tenant relationship, since 1995 (Rapporti
di locazione di immobili urbani e affitto di aziende,)
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Collective (?) disputes involved

Union’s claims against employer’s acts
against their freedom of acting in working
places (condotte antisindcali, art. 28 Act
300 of 1970)

Payment of union’s contributions

Reference for preliminary ruling to the
Corte di Cassazione for direct interpretation
of the collective agreements just of civil
servants (Act 80 of 1998)

Main Features of Labour Trial

Introduction of the dispute

1. Plaintiff's application to the court vs. writ of summons
(ricorso e non atto di citazione)

2. Scheduling of hearing (fissazione dell'udienza)

3. Defendant’s pleading (costituzione del convenuto)

Defendant’s pleading

Deadlines and statutory limitations (preclusioni e decadenze)
pursuant to which defendant’s rights will lapse if he/she does
not in his/her first written pleading:

- make any counterclaim (domande riconvenzionali)

- raise preliminary objections that cannot be raised by
the judge on his/her own initiative (eccezioni non
rilevabili d’ufficio);

identify relevant evidence (mezzi di prova)

contest the facts specifically — burden of rebuttal
(principio di non contestazione)




Hearing (udienza)

appearance of both parties (comparizione personale
delle parti)

free examination (libero interrogatorio)
conciliation attempt (tentativo di conciliazione)

Admission of evidence (ammissione dei mezzi di
prova)

Inquiry (Istruttoria)
- Powers of the judge (poteri istruttori di ufficio)

Discussion and decision

Immediate reading of operative part of judgment
(lettura del dispositivo in udienza)

Immediate enforceability of judgment (immediata
esecutivita)

Monetary revaluation (rivalutazione monetaria)

Appeals

* Appeal judges will decide only on contested parts of
the judgment (principio devolutivo dell’appello)

e Cassazione will control both:

- the correct interpretation and application of the
law, and

- the reasoning of the judgment

Conclusions
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Assessment

1. the Italian labour trial procedure, compared with the
ordinary civil trial, allows:

- shorter time periods to reach a decision in first and second
instance;

- a more in-depth knowledge of the case, and a better quality
of inquiry and of decision

2. But its realisation on the national territory is not
homogeneous (a pelle di leopardo)

3. We still need a trial procedure for the collective disputes, as
that enacted in 1926 has ended in 1944 with the fall of fascist
regime

Proposals

4. For these reasons there are new proposals for
alternative dispute resolution (soluzione alternativa
delle controversie) based on more involvement of
lay men, both as recover of the old probiviri councils
of the past and foreigner experiences, and

compulsory or voluntary arbitration.

Slovenia

National report

Judge Miran Blaha
Supreme Court of the Republic of Slovenia

Proceedings before labour and social courts irRiéygublic of Slovenia are regulated by the
Civil Procedure Act (ZPP) and the Labour and SoCialirts Act (ZDSS). Proceedings thus
follow the same rules as civil procedure in civgpltes, taking into account the particularity
of labour and social disputes.

1. Is the case decided immediately upon the main &eng, or is a separate session held
for that purpose?

As a rule, as soon as the main (public) hearingamplete the panel withdraws for
consultation and voting and decides on the casepriimciple the judgment should be
rendered (issued) and announced immediately, alydimmmore complex cases should it be
rendered (issued) in writing. In practice, howewhis has become the rule, and judgments
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are rendered (issued) in writing (the law stipudaeime limit of 30 days for the issuing of a
judgment in writing). The court panel adopts dewisi at a session at which only the
members of the panel and the recording clerk a¥sept.

The court of second instance decides on appealsedsion of the court panel. If the court of
second instance conducts a main hearing, the sale® apply to decision-making and the

issuing of the judgment as in the first instancacpeding. The revision court takes decisions
on extraordinary legal remedies at a session opémnel.

2. Is there a presenting official involved in the pcess? If yes, please describe the
formal and factual role of the official.

Proceedings before courts also involve law cleldgal advisers) and assigned judges.

In individual cases law clerks examine (interroyaities, withesses and experts outside the
main hearing, carry out more demanding preparafionge main hearing, report at sessions
of court panels, draw up drafts of court decisi@mduct main hearings under the guidance
of the judge and carry out other work at the oafehe judge.

In proceedings before a court of first instancey derks can carry out certain procedural
acts: they can issue orders on the allocation sfscand orders connected to the preparation
of the main hearing or orders outside the mainihgdicorrections of applications, service,
appointment of an expert, court fees, etc.).

In proceedings at the second and third instanc®r@déhe Higher Labour and Social Court
and the Supreme Court), law clerks collaborate teparing drafts of decisions and other
material necessary for the decision and, as a aige, report on these matters at sessions of
the court panel. They do not however take paréndecision-making process (although they
are present).

Assigned judges are judges assigned to the SupGamue of the Republic of Slovenia who
participate in the exercising of judicial authorlly reporting at sessions of panels of the
Supreme Court and drawing up court decisions, piggaat the request of the chair of a
Supreme Court panel, more demanding expert opintengndividual legal questions and
carrying out other more demanding work. Assignetf@s cannot participate in the process
of making decisions on cases under the jurisdiaticthe Supreme Court.

3. Does the composition of your court include lay embers? If yes, please give a
description of their role in the deliberation leadng to the decision, with a view to the

interplay between the chair and the lay members. Wéit is in your experience the main

contribution of the lay members in the decision-maing process?

Under the Constitution of the Republic of Slovertie circumstances and form of the direct
participation of citizens in the exercising of joidl power are regulated by law (Article 128).
The ZDSS-1 thus envisages the participation ofjlalges in proceedings before courts of
first instance, both in individual and collectiabbur disputes and in social disputes.

In courts of first instance less important casesdacided by a single judge. Less important
cases include disputes where the value of the subjadispute does not exceed the amount
for which revision is permitted (EUR 4173,00 fromOkttober 2008 EUR 4@00.00), and
certain expressly listed disputes (e.g. probatypnaork, overtime, holidays, disciplinary
procedures).
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When first instance decisions are taken by a qoamel, this panel consists of a professional
judge and two lay judges. In labour disputes ong jladge is elected by workers’
representatives and one by employers; in sociglutks one lay judge is elected by the
insured persons and the other by social insurarstiutions.

Lay judges do not take part in appellate and remigiroceedings, where decisions are made
exclusively by a panel of three (before labour aadial courts) or five (before the Supreme
Court) judges.

Lay judges play an equal part in proceedings amgsia-making but the professional judge
is always the chair of the court panel and the gensho conducts the main hearing or
proceeding and the consultation and voting, and @also votes last. Lay judges can ask
direct questions to witnesses, experts and paiesajority of votes is necessary for every
decision. This can lead to the lay judges outvotimgy professional judge (although this is
rare in practice).

The use of lay judges is designed to guarante@dhgcipation in the trial of citizens with
specific life experiences in the spheres dealt veighthe court. They are undoubtedly of
assistance to the professional judge in this. leantlore, this composition of court panels is
also an exercising of the principle of the parttipn of social partners in decision-making,
in which the latter must be impartial. The greatktger here is that the lay judge can too
uncritically take the side of one (“his” or “herdarty to dispute.

4. To what extent does the presiding judge take pam writing the decision?

In first instance proceedings it is always the clodithe court panel who writes the decision
(judgment or order). As a rule the chair of theglamrites the decision alone, but may do so
with the help of an law clerk or assigned judge.

In the case of appellate and revision judgments, dbcision is written by the judge

rapporteur and not the chair of the panel, who Wewsigns the decision. In this way the
chair of the panel can have a certain influencéhercontent of the written decision, which is
however only based on arguments. The chair mayontally refuse to sign the decision. In

the end this is a decision of the (entire) panéigctvis reflected both in the ordering part and
in the statement of grounds (ratio decidendi).

5. What are the main legal sources you use in deaigj a case, especially a difficult one?
In the reasoning of the decision, do you make expse references to legal literature, case
law, previous decisions of your own court, etc.?

The legal basis of the decisions of labour andatamurts are, above all, regulations (the
Constitution, laws and executive regulations) aolllective agreements. In social disputes
the legal basis also includes the acts of socglramce institutions (e.g. the Pension and
Disability Insurance Institute and the Health I@we Institute). EU regulations and the
decisions of the European Court are also takenactount as regulations.

Court decisions are not a legal source. The Caonistit of the Republic of Slovenia,
however, guarantees the equal protection of righggoceedings before a court as one of the
fundamental human rights. (All) courts are therefobliged to observe a uniform court
practice (precedents), which by law is guarantegdhle Supreme Court. Courts therefore
refer to this court practice in their decisions,iletthe Supreme Court refers to its own
previous decisions in identical or similar cases.their decisions courts also take into
account the decisions of the Constitutional Court.
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In specific cases, particularly those that are momgortant for court practice, courts also
refer to literature (legal theory), and sometinesdamparable legal regulation and decisions
in other countries with a similar legal system.

6. Is it customary to express the personal views tie judge in a decision?

It is not customary and it is also rare in practidgudge judges according to the Constitution
and law and his decision may not be (should notirf@)enced by his personal beliefs and
value judgments about the dispute or even aboytdftees.

Judgement

Supreme Court
Republic of Slovenia

The principle in favorem laboratoris — extraordinary termination of employment
contract

Legal basis:

Employment Relationships Act, Articles 82, 111/1-2

Universal Declaration of Human Rights, Article 24

International Covenant on Economic, Social and@altRights, Article 7

ILO Convention No. 158 concerning Termination of ffayment at the Initiative of the
Employer, Articles 4, 7, 9/2

RULING
The revision is rejected.
Headnote:

Pursuant to Article 111 of the Employment Relatidnips Act the disciplinary procedure
and an extraordinary termination of the employmembntract are two different legal
institutes, each of which has its own legal charadstics and consequences and therefore
they cannot be compared. The principle in favoreaibratoris is not applied automatically
in making decisions in all disputes but only in inddual cases (for example when
establishing legal basis for legal norms of the sartevel, in the case of doubtful legal
contents of an individual norm and similar).

Pursuant to the second indent of the first paragfapf Article 111 of the Employment
Relationships Act “abuse of the director and sweggiat him, an insulting attitude towards
other workers” constitutes a substantiated reasar the termination of an employment
contract, if the insult is considerable or if the akking process suffers because of an
insulting attitude towards other workers.

Reasoning

The court of first instance rejected a claim to wdnan extraordinary termination of
employment contract, to put the plaintiff back img@oyment and to pay him salary and
allowances. The court established that on the lodidlee second indent of the first paragraph
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of Article 111 of the Employment Relationships Abereinafter: the ERA), the defendant
justifiably terminated the employment contract bé tplaintiff, because on 20 November
2003 he abused the director and swore at the directd because in general he likes to
quarrel, has an insulting attitude towards otherkenxs and threatens them. With the stated
acts the plaintiff committed a serious violationaointractual and other obligations from the
employment and the continuation of the employmemiott possible.

The court of second instance rejected the plaistdppeal as unjustified. It accepted the
conclusions about the evidence and the legal waighly the court of first instance. It
established that the reasoning by the court df ifitance was correct when it states that the
continuation of employment was not possible. Thedaat of the plaintiff seriously violated
the contractual and other duties pursuant to tlergk indent of the first paragraph of
Article 111 of the ERA. The defendant — the emptoyds the one to make a judgement
regarding a disciplinary procedure for which thaimptiff claims that the defendant should
have launched.

Against the final ruling by the court of secondtarge the plaintiff filed a revision for a
material breach of the civil procedure provisiongspiant to the first and second paragraph
of Article 339 of the Civil Procedure Act (hereitext the CPA) and for erroneous
application of substantive law. He proposed thatrdvision court reverses the rulings of the
second and first instance courts and returns the tathe court of first instance for retrial.
He stated that the court of first instance did nake into account the mitigating
circumstances and that the plaintiff's attitude &o# other workers is not related to the
event of 20 November 2003. It should be taken aucount that the plaintiff worked for the
defendant for 33 years, that he worked in shifiat he has long-standing work experience,
that in his work he saved people from risk to ttieres and that the work of a fire-fighter is
difficult on a day to day basis. The “verbal sitaas” of the plaintiff and other workers took
place only in relation to work. In the procedurgvés not taken into account that the plaintiff
had an employment contract for an indefinite pebdime and the director for a definite
period of time. The event on 20 November 2003 hapgebecause the plaintiff did not
receive a meal allowance. The plaintiff overreactedhe situation. The director of the
defendant did not do anything regarding the payroétite meal allowance. In the procedure
at the defendant several violations were made. déendant should have launched a
disciplinary procedure. At the meeting to put ugeence the director and the secretary were
present. The minutes were not signed by the ptaand the defendant. The plaintiff was not
instructed that he could have asked for a consuttatith the trade union. The institute of a
disciplinary committee was abused because theptiisary and other responsibilities cannot
be established by the person who took an activieip#éine event of 20 November 2003. The
passed sentence had a considerable influence difetted the plaintiff because he will not
have the right to unemployment benefit and he finldl it difficult to survive. The court
should have applied the principile favorem laboratorisand decided to the benefit of the
weaker party, that is the worker — the plaintiffh®4 deciding the court did not take into
account the statute of the defendant and the pomgsof Conventions 158 and 166 which
regulate in detail when the conduct of a workerstitutes a sufficiently serious and justified
reason upon which to establish the basis for araesdinary termination of the employment
contract.

The revision is unjustified.
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The revision as an extraordinary legal remedy iswadd against final decisions (as an
exception also against court decisions — Articld 88 the CPA) of the courts of second
instance only under the conditions stipulated byickr 367 and for reasons exhaustively
listed in Article 370 of the CPA. The revision magt be launched for an erroneous or
incomplete establishment of the actual situatibirdtparagraph of Article 370 of the CPA).
The revision court tests the challenged ruling anlythe part which is challenged by the
revision and within the reasons given in the rewiskx officioit pays attention to the correct
application of substantive law (Article 371 of tGPA).

The revision lists under item | a material breatkhe civil procedure provisions pursuant to
the first and second paragraph of Article 339 & @PA, however, it does not give the
circumstances and does not justify the violationsthe challenged ruling which were
allegedly the violations of the stated provisions the CPA. With regard to the

aforementioned provision of Article 371 of the CB# revision court therefore did not test
the challenged ruling in this scope.

As has been stated earlier, the revision may nofiled for erroneous or incomplete

establishment of the actual situation. Due to piisciple, the revision court therefore has to
take into account the actual situation which waal#ished by the court of first instance and
as it was tested and accepted by the court of setmtance. Due to the aforementioned
provision, the revision court was not allowed té&etanto account the statements in the
revision referring to the actual situation, in parar to the work carried out by the plaintiff.

These statements are partly irrelevant (for exanmptelation to the disciplinary procedure),

because they do not refer to the termination oktheloyment contract.

The Employment Relationships Act separates theorsafor an extraordinary termination of
the employment contract by the employer (regulatedrticle 111) from the reasons and
conditions for establishing disciplinary responiéipiof the worker (Articles from 174 to 181
of the ERA). These are two different legal insggjteach with its own legal characteristics
and consequences and can therefore not be comp@redcourt of second instance was
therefore correct to establish that the employearidds on its own whether to launch a
disciplinary procedure or not. On the basis of pinevisions of the second paragraph of
Article 83 and the first and second paragraph dfchr 177 of the ERA, both procedures
have in common only the provision that in the caan extraordinary termination of the
employment contract the employer has to inform wwker about the reasons of the
termination (“written charge”) and provide him wigim opportunity to defend himself. In this
direction the revision has no objections. The redso the extraordinary termination of the
employment contract and the circumstance that tgl@yment cannot continue have been
proven (first paragraph of Article 110 of the ERA).

Substantive law was not erroneously applied.

The revision erroneously interprets the meaning puarpose of the instituten favorem
laboratoris (alsofavor laboratorig. This principle may be used in particular on faesis of
Article 24 of the Universal Declaration of HumangRis and Article 7 of the International
Covenant on Economic, Social and Cultural Rightdfi¢@l Gazette of SFRY — MP,
No. 7/71, in relation to the Act on Notification 8luccession, Official Gazette of RS — MP,
No. 9/92) when interpreting individual institutestlwcertain limitations and under certain
conditions. When interpreting legal norms and cacts (in particular employment contracts)
of labour law the principle is not applied autoroally and not all interpretations can be
made to the benefit of the worker (because thisldvba contrary to the principle of equality
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before the law — Article 14, and equal protectidémights — Article 22 of the Constitution of
the Republic of Slovenia). The principle may belegpat the time and in a manner that for
example different legal norms of the same leveliaterpreted to the benefit of the worker
(for example with regard to the prescribed peribaaice in the third paragraph of Article
51 and the fifth indent of the first paragraph otidle 111 of the ERA), that the legal norm
(irrespective of its level) which is to the benedit the worker is applied, if cogent legal
norms are not at issue, that for example in the adsemployment contracts the entire
contract is not considered null and void but ordyne of its provisions, etccf( prof. dr.
Nikola Tinti¢, Radno in socialno pravo, 1. knjiga — radni odnddarodne novine, Zagreb
1969, pages 98, 103 and J0An interpretation to the benefit of the worksrfor example
possible also when with regard to the absence efbrker from the work it is not clear
from the acts and orders of the employer which degse working days, or if it is not clear
when the prescribed period of notice for the teation of the employment contract started
(regarding the provisions of the second paragraplrtocle 110 in relation to the first
paragraph of Article 112 of the ERA). With regaadthe termination of the employment
contract, for example, some countries adopted diséipn that the presumption exists (to the
benefit of the worker) that the termination was imgposed for a serious reason (compare
Novak, Delovni spori, GV Zalozba, Ljubljana 2004ges 178, 240, 278 and 320)

The stated reasons for the application of the piadn favorem laboratorisn this dispute
do not exist, therefore the party filing the reeisimay not successfully invoke them.

Pursuant to the provision of the second paragrégirticle 82 of the ERA, the substantiated
reason for an extraordinary termination of the exwpient contract may be proven by the
party which terminated the employment contracttHa case under discussion this is the
employer. In accordance with Article 4 of the ILOrvention No. 158 concerning the
Termination of Employment at the Initiative of tBenployer (Official Gazette of the SFRY
SFRJ — MP, No. 4/84, in relation to the Act on Madition of Succession, Official Gazette of
the RS — MP, No. 15/92, hereinafter the ILO ConieniNo. 158), an employment may be
terminated also when serious reasons concerningptiduct of the worker are proven. These
reasons have to be proven by the employer (iterof(#)e second paragraph of Article 9 of
the ILO Convention No. 158). On the basis of A#id@l of the ILO Convention No. 158 the
employer has to provide the worker with an oppdtyuto put up a defence if the worker’s
employment is terminated due to his conduct. Thatoof first instance established that a
serious reason for an extraordinary terminatiothefemployment contract exists (abuse of
the director and swearing at him, an insultingt@ad# towards other workers) and that the
possibility for the continuation of the employmeatdes not exist. The court of the second
instance adopted this conclusion on the basis idkeece. In the case law of countries which
ratified the ILO Convention No. 158, the positiartaken that the reasons for the termination
of an employment contract are given due to the gondf the worker if it is proven that the
worker was violent, aggressive, that he used imgulvords and similar (compaRrotection
against unjustified dismissal, International Labo@onference, 82nd Session 1995,
International Labour Office, Geneva 1995, pagesBd 38).

The German case law adopted the position that ieadlting of the employer or superior is
not such that would justify the termination of #g@ployment without the prescribed period
of notice. The insult has to be considerable orartgnt (ruling by the Laender Labour Court
in K6In, 30 January 1998, NZA 1998, 1284, citedenitittner, Daubler, Zwanziger, KschR,
Kindigungsschutzrecht, Band-Verlag, Frankfurt/M&BB9, pages 932 and 983Nhether
such a strong/important insult has taken place Isetjudged on a case by case basis, taking
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into account all actual circumstances importanttfier decision. In the same case law it has
also been established that the insulting of otherkers has labour law significance only
when the work process in the plant suffers becatiggibidem, page 933

The findings of the court regarding the plaintifiitadequate attitude towards other workers
have been proven and are also important for consglehe possibility of continuing the
employment. Other statements in the revision ageetbre not acceptable.

The interpretation of the provision of the secordagraph of Article 83 in relation to the
first and second paragraph of Article 177 of theAER also a part of substantive law
application. These provisions were not violatedrmythe procedure against the plaintiff. As
the evidence-taking procedure showed, the plaint#é acquainted with the reasons for an
extraordinary termination of the employment cortraed was given the opportunity to put
up a defence. The application of the aforementigregisions of the ERA can influence the
lawfulness of the extraordinary termination of tlenployment contract only if a
substantiated reason for the termination was pr@aehif it is proven that the employment
cannot continue anymore (compare reasoning paxtasas VIl Ips 87/2004, 215/2004 and
267/2004, which refer to the extraordinary termorabf the employment contract). Because
it has been proven that the aforementioned prawssad the ERA were applied correctly and
that the plaintiff's rights in the procedure of thetraordinary termination of the employment
contract were not violated, it is not possible twept objections referring to the above
mentioned provisions of the ERA.

In the revision there are also unacceptable claggarding the participation of the trade
union, the application of the statute provisionstioé defendant, and the need for the
defendant to launch a disciplinary procedure aganesplaintiff. Pursuant to the provision of
the first paragraph of Article 85 of the ERA, therker has to demand from the employer to
inform the trade union about the procedure of @adiror extraordinary termination of the
employment. From the evidence taken it is cleat tha plaintiff did not make such a
demand. The legal basis for an extraordinary teatron of the employment contract is
regulated by the ERA, therefore the provisions lué statute of the employer cannot
influence the lawfulness of the employer’s decisiorterminate the employment contract.
Legal institutes of the disciplinary procedure ath@ extraordinary termination of the
employment contract cannot be compared. The extirzany termination of the employment
contract is an institute for which the employerapdndently decides. The termination is
lawful if the worker is guaranteed the rights froime second paragraph of Article 83 of the
ERA, if the reasons for the termination and theasgwility of continuing the employment
have been proven. The court of second instanceeattyrestablished that the employer
decided independently to launch a disciplinary pdace and that the worker cannot
influence this decision. The claims in the revisibat the defendant was obliged to launch a
disciplinary procedure therefore cannot influerfeedecision.

The revision court establishes that the reasonsvfioch the revision was filed do not exist,
and that the reasons to which it pays attenggnofficio also do not exist, therefore the
revision has been rejected as unjustified (ArtB3I8 of the CPA).
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Spain
National report

Antonio Martin Valverde
Judge of the Supreme Court, Spain

Bartolomé Rios Salmeron
Emeritus Judge of the Supreme Court (ret.), Spain
Miguel-Angel Limén Luque
Legal Counsel of the Supreme Court

1. Is the case decided immediately upon the main &eng, or is a separate session held
for that purpose?

The general rule is that decision of the case bouda trial court is immediate upon the
hearing (in the term of 5 days, according art. @& 1aley de Procedimiento Laboral (LPL)-
Social ProcedureAc). However, the judge a) may withheld the judgemienrder to
practice new necessary evidences (art. 88.1 lfPuebas para mejor provegrand b) is
obliged to withheld the judgement when one of fligants has presented a criminal claim
for false document that may be influential upondhse (art. 86.2 LPL).

2. Is there a presenting official involved in the ppcess? What is his factual and formal
role?

A representative of the General Attorneédirfisterio Fisca) is party in the proceeding in
which a worker or a union claim for a) violation af'constitutional right”, or b) violation of
the trade-union freedom (art. 175.3 LPL).

A representative of the General Attorney declaisddgal position about the controversy in
all the labour processes before the Supreme Coriltupal Supremp(arts. 212.2, 223.1 y
224.2 LPL). Besides, the litigants and the GenAt&rney can initiate a special last resort
process before the Supreme Court, nameshcion para unificacion de doctrin@rt. 218
LPL). As a matter of fact, the General Attorneydseh uses this last resort.

3. To what extent does the presiding judge take pam writing the decision?

Traditionally the writing of the decision for theajority is up to the “reporter'ponentg (art.
203.1Ley Organica del Poder Judicial (LOPJ)- Organic dzal Power Ac}; the name of the
reporter is indicated in the text of the judgemdihie presiding judge and the others members
of the chamber can make (and make usually) propdealthe drafting of the judgement. If
the text of the reporter is not approved the piegigldge charges the making of the decision
to other member of the chamber (art. 206.2 LOPJ).

4. Does the composition of your court include lay embers?

No. The Spanish Constitution only establishes lagmimers in the courts in criminal
procedure (art. 125 CE).

5. What are the main legal sources you use in deaig) a case, specially a difficult one?

Legal rules (interpreted according criteria of gical hermeneutics) + analogy or general
principles expressed in case-law + constitutionahgples. The selection of the applied
analogy or principles is oriented by equity.
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In the reasoning of the decision, do you make expse references to legal literature, case
law, previous decisions of your own court, etc. ?

The Spanish judgement style is concise, but notldeduby the Frencphrase uniquelt is
not usual to introduce in the decision refereneedegal authors. To the contrary, the
references to case law are not mandatory but vequént.

6. Is it customary to express the personal views tie judge in a decision?

The declaration of the personal view of the judgeonly foreseen in case of dissenting
opinion of the reporter or of anther member of thamber (art. 260 LOPJ). The reporter is
obliged to express his position when the makinthefdecision is charged to other member
of the chamber (art. 206.1 LOPJ).

Judgement

Supreme Court Decisiort’
(Labor Chamber, First Section)
of June, 16th, 2008’

Appeal for the unification of doctrine
Jurisdiction: Social

Reporter: His honor Supreme Court Magistrate Mr. Ma riano Sampedro
Corral

Unfair dismissal: worker under tenporary sick |eave who does not
report to the conpany his provisional inprisonnent.

The Supreme Court dismisses the appeal for the unif ication of
doctrine (No. 5306/2004) brought by “G” Inc. agains t Judgement of
the Superior Court of Catalonia, dated on 08-10-200 4, delivered in a
procedure promoted by Mr. Inocencio against the app ellant, on
dismissal.

At the City of Madrid, June the sixteenth, two thou sand and six.
Having regard to these procedures, pending before t his Chamber,
under appeal for UNIFICATION of doctrine, institute d by Mr. Joan Esq,
on the behalf of “G”, Inc., against the judgement o f the Superior
Court of Catalonia, dated on October 8th, 2004 in t he appeal No.
3843/2004, brought by Mr. Inocencio against the jud gement of the
Labor Judge No. 2 of Gerona on February 16, 2004 (p rocedure 820/2003)
followed at the request of Mr. Inocencio on dismiss al.

It is respondent Mr. Inocencio, represented by Mr. Jordi, Esq.

4 Unofficial translation made by Antonio Martin Vahde, Bartolomé Rios Salmerén and Miguel Angel limé
Luque.

5 In this case the Supreme Court finally confirme decision of the Superior Court of Catalonia deémiathat
the dismissal of the employee was unfair. We knloat tve were asked to send a case in which the ge®l®
action was dismissed. But, to our opinion, thisecass more recent and interesting in order to dsduin an
international meeting, and as same time, makesergfe to previous cases in which the action oethployee
was dismissed because the imprisonment was deicidefinal judgement.
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It is acting as Reporter Judge His honor Mr. Marian

FACTS AND PROCEDURE

FI RST.- The Judgement issued by the Labor Judge No. 2 of

contained the following facts:

1. - Mr. Inocencio started to provide services for

Inc. on 7-19-1999, under the professional category
mechanic, earning a salary of eur 1.767,30 per mont
average (not

2.- On 7-23-03, the plaintiff started a period of t

absence due to non-occupational illness, situation
remains (not controversial).

3.- Mr. Inocencio was confined in provisional impri

and did not communicate that fact to the company (n
However, he sent three faxes dated on 8.23.03 (leav
confirmation due for illness on August), 8-29-03 (c

new current account for debit the subsidy regarding

and 9-17-03 (sick leave confirmation reports of Sep
164 and over of the procedures).

4.- On 10-8-03, the company knew that the plaintiff
as an information obtained by a third party (confes

5.- A disciplinary inquiry initiated on 10-9-03, re

dismissal of the plaintiff on 11-5-03 under this co

"We let you know that, once analyzed the contradict
Company’s Direction decided to proceed with your di
dismissal with effect from today. The facts giving

decision are as follows: On October 8th, 2003 the ¢

aware that you were deprived of freedom since the d

2003 (provisional imprisonment in the Gerona premis
having been under this situation since August 5th,
communicated this situation to the company; also, a
argument presented in the disciplinary inquiry, you

fact that you failed to notify this situation. It i

notify this situation was your obligation in order
Company to suspend your employment contract under
imprisonment. Failure to notify the above situation

the company during the period 8-6-2003 to 8-10-2003
were in sick leave, and prior to the situation of d

you to continue unlawfully profiting during such pe
amount that you receive under complementary benefit
regulated in the Section 24 of the Collective Agree
transportation of goods in the province of Gerona,

of inability to work did not depend anymore on the

leave, but on the deprivation of liberty, and the s

of this situation do not include the payment by the
complementary benefits or additional salary. "

6.- The plaintiff is worker representative (not con

7.- On 11-20-03, the plaintiff initiated a concilia
before the Conciliation, Mediation and Arbitration
held on 12-4-03, resulting in WITHOUT agreement bet

0 Sampedro Corral.

Gerona

the company “G”,
of driver-
h as annual

controversial).

emporary leave of
in which he

sonment on 8-6-03
ot controversial).

e of absence
ommunication of
the sick leave)
tember). (pages

was in prison,
sion).

sulted in the
mpany statement:
ory inquiry, the
sciplinary
rise to such a
ompany was made
ay of August 6th,
es). Despite
2003, you never
s a defending
recognized the
s clear that
to allow the
rovisional
of detention to
, in which you
etention, has led
riod of the
by the provision
ment of
as the situation
situation of sick
uspending effects
Company of any

troversial).

tion procedure
Council, being
ween the parties.

92



8.- During the period 8-6-03 to 10-8-03, the plaint
Company’s complementary benefit which provides Sect
Collective Agreement of transportation of goods in
Gerona.

9.- It were granted to the plaintiff provisional re

(not controversial). The ruling part of that judgem
"dismissed the action brought by Mr. Inocencio agai
declare that the dismissal was fair, validating the
employment relationship was lawfully terminated wit
compensation or backpay. It has been part of this p
Wages Guarantee Fund”.

SECOND.- The judgement of the Social Chamber of the Super
of Justice has maintained full account of the facts

of first instance. The wording of the operative par
judgement of supplication is as follows: "To estima
supplication by Mr. Inocencio against the judgement

2004, issued by the Labor Judge No. 2 of Gerona, at
Mr. Inocencio against “G”, Inc. and Wages Guarantee
procedure No. 820/2003, which revoked. Declaring th

of November 5th, 2003 was unfair, and stating that

Inc. must respect this decision, and condemning the
employee choice, to be reinstated according Law or
contract, being entitled to a compensation amount o
without being entitled to backpay because of his si

leave and without prejudice to the right to supplem

Section 24 of the above mentioned Collective Agreem
absence benefit as long as such situation maintains

THI RD.- The appellant regarded that this decision is inc
with the judgement rendered by the Labor Chamber of
Court of Madrid, dated on February 5th, 1998 (Rec.

been provided timely certification of it.

FOURTH.- The appeal was registered in the General Registe
Supreme Court on December 17th, 2004. It alleges as
offence of ‘Sections 54.2.d), 45.1.g) and 45.2 of t

Workers.

FI FTH.- By order of this Chamber issued on November 8th,
appeal was admitted pending the arguments of the de
During the term of ten days which the defending par

no allegations were made.

S| XTH.- Following the proceedings to the public prosecut
he ruled that the appeal was inappropriate. Once in
Reporter, he declared completed the procedure, indi

vote and decide June 8th, 2006.

AS TO THE LAW

FI RST.- 1.- According to the facts of the judgement the
was in sick leave when joined in provisional prison

2003, which did not report to the employer, who kne
October 8, 2003. During the time spent in jail the

to send confirmation forms of his sick leave situat

iff earned the
ion 24 of the
the province of

lease on 12-3-03
ent is as follows:
nst “G”, Inc. and

n that the
hout the right to
rocedure the

ior Court
of the judgement
t of the
te the use of
of February 16th,
the request of
Fund, in the
at the dismissal
the Company “G”,
Company, at the
to terminate the
f euros 11,266,53,
tuation of sick
ent (according to

ent) the leave of

onsistent
the Superior
5719/97); having

r of the
the plea the
he Statute of the

2005, the
fending party.
ty is entitled to

or report,
formed HH. Judge
cating as day to

plaintiff

on August 6th,

w the fact on

worker continued
ion and receiving
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the amount stated in the collective agreement on th
complement to the sick leave subsidy.

The entrepreneur started a disciplinary inquiry the
he was aware that the plaintiff was imprisoned for

failure to communicate the worker the circumstances

imprisonment and to have continued to receive the s
supplement. The inquiry ended with the disciplinary

worker, who holds the post of representative of the
starting effects on November 5th, 2003.

The first instance Labor Judge dismissed the claim
dismissal, and accordingly, the worker appealed to
which articulated in a "unique plea”, in which alle

Articles 54.1 and 54.2.d) of the Workers’ Statute.

“in the case that concerns us now the worker is alr

of sick leave, which justifies by itself his absenc

it is not unreasonable to share the view that a maj
(including plaintiff), unaware that they have an ob
inform the company on his imprisonment, acted there
knowledge that his conduct violated any rule” and,

not present conditions of gravity and responsibilit

added, without being discussed that "by applying th
theory, the plaintiff is worth a lesser punishment

of a fault of lesser gravity, and in turn that the

full right to demand repayment of the sums received

The judgement in supplication upheld the appeal of
declared unfair dismissal condemning the employer t
consequences that it entails.

2. Combating the previous judgement the company has
appeal for the unification of doctrine in which he

as contrary judgement one of the Social Chamber of
Court of Madrid, dated on February 5th, 1998.

A comparative assessment between both contested jud
existence of substantial identity between them, man
triple identity of facts, reasoning and claims for

same legal status. Indeed, even in the contrary jud

when he was in a position of sick leave, was impris
notify the matter to the employer. He also forwarde
confirmation documents of sick leave and perceived

the supplement to the sick leave subsidy. In spite

identity statements have been different, because th
judgement declared that the dismissal of the plaint

SECOND.- Once verified the existence of the contradiction
judgements it is mandatory to analyze the ‘grounds
‘Articles 54.2.d), 45.1.g) and 45.2 of the Workers’
contradiction with the judgement of the Superior Co
dated on February 5th, 1998.

The appeal should be rejected under the following r

1. The situation of temporary sick leave arising fr
professional illness produces, according to article

e concept of a

day after that
the double
of the
ick leave
dismissal of the
workers, with

for unfair
supplication,
ged violation of
He argued that
eady in a state
e from work, so
ority of workers
ligation to
fore without
then, “there are
y”"; and this was
e gradualist
by the collision
company is in
by the actor."

supplication and
o the legal

brought this
cites and brings
the Superior

gements shows the
ifested in the
litigants in the
gement the worker,
oned, without
d, from jail,
by the employer
of this essential
e contrary
iff was fair.

between

of appeal”
Statute, and
urt of Madrid

easoning:

om non-

45.1.c) of the
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Workers™ Statute, the suspension of the employment
with its consequence (second coma) of the exemption
obligations to work and remunerate work". This exon
mutual obligations between employer and worker rema
terminate by the fact of appearing a new cause for
the subsequent status of interim imprisonment, beca
terms of Article 131.bis.1 of the General Law on So
the right to grant the sick leave subsidy only is e
surpassing the temporary limits set forth for sick
decision of recovery the work ability; by the recog
retirement pension; by missing without reason any ¢
tests regarding his illness; or, finally, by death.

2. The fact of having happened during the situation

new suspension cause, as defined in section 45.1 g)

nor finishes the situation of sick leave, neither a
suspension of the employment relationship or even a

to obtain the sick leave subsidy and the complement

paid by the employer. From the employer point of vi
suspension of the employment contract remains, with

the right to receive the complimentary benefit reco
collective agreement. Perhaps the lack of communica
employer of the situation of detention could have |
whether after declaration by the doctors of ability
worker continues deprived of his liberty, in which
communication because of the new legal cause of sus
relevant regarding the absence of work under a caus
the employer.

3. Finally, as the Public Prosecutor states “the ap
succeed for the simple reason that although (the pl
been in prison, he would have been unable to work b
illness, regardless that in any case he should have
situation of deprivation of liberty to the employer

The lack of communication, once persisting the effe

of the employment relationship by the temporary dis
not be described as very serious infringement, that
the penalty of a fair dismissal. Also, it could not
infringement the fact that the plaintiff continues
supplement allowance for sick leave during the peri
temporarily deprived of his liberty, especially whe

the appealed judgement, Section 26 of the applicabl
agreement, when establishes the supplement to the s
does not restrict its perception by the circumstanc
detention, which means that the supplement is still
continuing the situation of sick leave.

4. The admission to prison, then, on an interim bas
alter the effects annexed to the situation of sick

while this situation is not extinguished the employ
providing labor services to the employer, and the w

to receive the Social Security benefit or allowance
employer supplement agreed in the collective bargai

contract along
"of mutual
eration of the
ins and does not
suspension, as
use under the
cial Security,
xtinguished by
leave; by medical
nition of a
alls for medical
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The interim measure consisting on temporary arrest
("until there is a conviction judgement" in the leg
a restriction which affects the fundamental right t

freedom (STC 14/2000) as described in Section 17th

Constitution and the right to presume the innocence

same Section of this Fundamental Act, and it is a e
measure, so it is only deemed justified when other

are insufficient to ensure the needs of the investi

502.2 of the Criminal Procedure Act provides that "
imprisonment shall only be taken when objectively n
provided in the following sections and when there a
measures less burdensome for the right of personal
which it would be possible to achieve the same ends
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always taking into account the maximum duration of
specified in Section 504 of the Criminal Procedure
concept of "minimum mandatory time" undetermined, s
even allow the worker to inform to the employer of
duration of the provisional imprisonment.

Undoubtedly, the conceptualization of "deprivation
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WE DECLARE

Dismiss the appeal for UNIFICATION of doctrine, ins
Joan Esq. on behalf of “G”, Inc., against the judge
8th, 2004 of the Social Chamber of the Supreme Cour
the appeal No. supplication. 3843/2004, brought by
against the judgement on February 16th, 2004 by the

2 of Gerona in the proceedings No. 820/2003 followe
of Mr. Inocencio on dismissal. We condemn the appel
costs, within the legal limits, and loss of deposit
maintaining the interim measures made to ensure com
resolution.

Please return the proceedings to the Court of origi
certification and communication of this resolution.

This is our judgement, which shall be inserted in t
Cases, after ruling and signing.

PUBLICATION.-In the same day the previous judgement
published by the Hon. Judge Mr. Mariano Sampedro Co
having taken place the Public Hearing Room at the S

the Supreme Court, which as Registrar | certify.

tituted by the Mr.

ment of October
t of Catalonia in

Mr. Inocencio
Labor Judge No.

d at the request

lant to pay the
to appeal,

pliance of this

n, along with the
he Collection of

was read and
rral, after
ocial Chamber of

Sweden

National report

The Labour Court
Stockholm

1. Is the case decided immediately upon the main &eng, or is a separate session held

for that purpose?

Under Swedish procedural law, the court is obligedstart its deliberations after a main
hearing on that same day or on the next working brethe Labour Court, this means that for
practical reasons the discussion commences diraftey the main hearing. If the main

hearing is finished in the evening, it is quitemat that a separate session is held for further
deliberations. Such a separate session for comtidisgussion is also quite frequently held in
more complicated cases. In those cases, a firgt gidgment is often sent out to the
members of the Court before the session. In sosescaeveral sessions are held so that all
problems can be sorted out.

2. By apresenting official we suppose that the question refers to a secredatye Court
with legal education. An official of this kind idveays involved in the Court’s decision-
making, though his or her role during the deliberst after a main hearing is not very
conspicuous. This official is in most cases a jujudge.

3. Lay members etc.The Swedish Labour Court is composed of seven membBeur of

these are lay members in the sense that they arprof@ssional judges and need not be
educated lawyers. However, they are not lay memibetise normal sense of the word, but
expert members with practical experience of lablauww problems. Each of these four
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members has one vote, just like the remaining thmembers of the court. The lay members
are sworn judges and have the same duty to bettgjend impartial as a professional judge.
They are appointed by the Government after haviegnbproposed by the leading labour
market organizations. The lay members role in teébdration is to take part in the
discussions just like the other members. In practihe presiding judge initiates the
discussion by structuring the items to be discusseblby presenting the content of the legal
material (statutory law, case-law etc.). Thereafte actual discussion is in fact often begun
by the lay members. The discussion is nowadays @peyn and informal. The lay members
make very important contributions concerning adi#s and values that prevail on the labour
market. This is of special importance in cases eonng dismissals and cases concerning
interpretation of a collective agreement. Even wtiexy are not educated lawyers — though
many of them are — they are in most cases weflachin the kind of logical, and sometimes
formal, thinking that normally has to be the basigidging cases.

4. The presiding judge takes part very activelywniting the decision. In most cases the
presenting official makes a draft, which is theneaned by the presiding judge (who very
often himself or herself has been a presentingiaffin the Court). Writing a decision is by
most judges seen as a very personal matter, amg iexgvidual has his or her view on how
a decision should be shaped. A typical decisiorsiste of 15-25 pages, of which about half
is the Courts own deliberations. In the SwedishdualCourt, a very great amount of work is
laid on writing the decisions. All seven membershaf Court read the presiding judge’s dratft,
and they often make suggestions for minor changései text.

5. The main legal sourceswhen deciding a case in the Swedish Labour Caurthe
applicable law and the preparatory work that letssoing the law. Previous decisions by the
court or other courts are also an important souCcenments in legal literature can in some
cases be of interest.

In the reasoning of the decision the court oftefken@ferences to the legal sources used, in
particular to the applicable law and its preparateork and previous decisions by the court.

6. Personal views It is not customary for a judge to express peabkoiews in a decision.
7. At this stage we have no further comments orstigect.

Judgement
Swedish Labour Court

SWEDISH LABOUR COURT Judgement no. 58/02
Case no. A 119/01
Summary

Question of whether there were objective groundsgfeing notice to an
employee at a building Company who, according tsults of the
investigation, on three occasions refused to perfiaisks that he was under
obligation to carry out.

PLAINTIFF
Svenska Byggnadsarbetareférbundet, 106 32 STOCKHOLM
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Legal counsel: lawyer Peter Kindblom, Advokatfirmandh Stabell Horten
KB, Box 7315, 103 90 STOCKHOLM

DEFENDANT
Stefan Allback Byggnads AB, Gruvgatan 2, 421 30 YR® FROLUNDA

Legal counsel: lawyer Ingemar Nyman, Hamilton & @alvokatbyra
Goteborg HB, Stora Nygatan 33, 411 08 GOTEBORG

CASE
Dismissal/giving notice

There is a collective agreement, a so-called l|adlective agreement,
between Svenska Byggnadsarbetareforbundet (Sweélidding Workers
Union, hereinafter “Union”) and Stefan Allbdck Bywuls Aktiebolag
(hereinafter “Company”). The local collective agremt refers to the
currently applicable agreement of a collective ratbetween Swedish
construction companies and the Swedish Building R&éer Union. Among
other things, a national agreement exists betweeset parties: the building
agreement. Included in this are regulations forotiagons, and in Section
10 item 3 there are rules concerning when the ragtdken at negotiation
meetings shall be verified. As an appendix to tkéding agreement there is
an employment security agreement, which inasmucktheg apply to the
events in this particular case, contain rules toatespond to the rules in the
Security of Employment Act.

The Company, which at the time of this dispute hddcemployees working
under a collective agreement, carried out operati@onsisting of
reconstruction and extension primarily in the Gotgharea.

Sven-Goran Berntsson, who is a member of the unias, employed at the
Company in 1989. The dispute arose as a resuliefCompany relieving
Sven-Goran Berntsson from his employment. Negotiatihave taken place
without the parties being able to reach an agreemen

The union has petitioned the Swedish Labour Caudlige the Company
to

A. pay Sven-Gd0ran Berntsson
- financial damages or salary and holiday pay arting to SEK 12,287,

- general damages of SEK 80,000 for the humilmtmwhich he has been
subjected, and

- general damages of SEK 6,000 for error of form

B. pay the union general damages of SEK 15,000atting to give notice
and verify the minutes within the allowed time peki

In addition to these amounts, interest is clainmeddacordance with Section 6
of the Interest Act from the date of service of i@ wf summons, 14 August
2001, until payment is made.
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The Company has contested the lawsuit charge ientisety. The financial

damages have been certified as reasonable. Wifteasedo the general
damages, the Company finds reasonable SEK 5,00frdéach of regulations
in the collective agreement concerning the contefitbe notice papers and
the way in which these were handed over, and SBBO1for omitted notice

and verification of the minutes. In other respettts Company has not
accepted any general damages as a reasonable. drhpafy finds the

interest claimed reasonable.

The parties have claimed compensation for coutiscos
The parties have mainly pleaded the following aglaboration of the suit.
Union

Union member Sven-Goran Berntsson was employedeaCompany from

1989. He is known to be a skilled tradesman. He swdfered from back

problems since 1996 or 1997 and has had some &@abforming tasks that
are heavy on his back. This has been known torh@ayer since 1997. He
has also been off sick a number of times due tdack problems and has
had treatment for this condition.

In December 2000 Sven-Gdran Berntsson was workitigeaStora Torp site.
Sven-Goran Berntsson’s task was to fix plywood woaden shed and carry
out some finishing work. When Sven-Godran Berntssame to work on
Friday 15 December 2000 to complete the work, hrkwmates Erik
Eriksson and Fredrik Sjoéling were there doing carcdion work. Erik
Eriksson said that Sven Gdran Berntsson should twoysleepers. Sven-
Goran Berntsson realised that there would be aelaigk of his having
problems with his back if he carried out the tadk. said as much to Erik
Eriksson, who said that Sven-Géran Berntsson hachlioStefan Allback
about the situation. Sven-Goran Berntsson calledaStAllback and said
that there would be a risk of hurting his back & ¢arried out the work.
Stefan Allback answered that he had to do the jmbifanot “he would have
to see what happened on Monday.” Sven-Goran Bemtssok that as a
threat and took it badly. He tried once again totact Stefan Allbéack. Sven-
Goran Berntsson then said that there were othertjodit he could carry out.
He received the same answer and became very Wsettent home and
after a telephone call to the union department @teBorg he reported sick
for the rest of the day, since he felt very bad.ddbed the Company and
explained this.

On Sunday 17 December Sven-Goéran Berntsson codt&tefan Allback
and they decided to meet at the company officeussday 19 December.

In the evening of 18 December, Stefan Allback ch#een-Goran Berntsson.
Stefan Allbéck said that he had considered thaisitn and that there was no
point in continuing, and that Sven-Géran Berntssamuld have to quit.
Stefan Allback told Sven-Goran Berntsson to coméht company office
and hand over the company car and his tools. S#dfbéack also said that he
would send a written document of notice. Sven-Gd@amtsson protested
but Stefan Allback insisted.
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The notice of termination of employment, which S¥@tran Berntsson
eventually received, dated 18 December, contam$adlfowing text: “This is

to confirm the termination of 621007-4859 Sven-@Or8erntsson’s

employment with Stefan Allback Byggnads AB for meral reasons.” It is
also stated that a copy of the document had bedgrisanion department 12
and to Lasse Bengtsson, an employee at the Comphisyconfirms the fact
that there was contact on 18 December at which timeeserving of the
notice of termination took place.

Sven-Goran Berntsson contacted the Union to olatdwice. He was advised
to return the car and the tools when the employgar tequested that. On
19 December he went to the Company office and tthoder the car and the
tools. Not much was said on that occasion.

Sven-Goran Berntsson once again contacted the Wmdron 21 December
he declared the notice of termination to be inva@h the same day, the
union department requested a written report froem @mpany describing
the reasons for the dismissal. In the union requieshs stated among other
things that the Company had given notice of tertonaverbally to Sven-

Goran Berntsson. The Company submitted a repdtteogrounds for notice
of termination and Sven-Gdran Berntsson refutedethe

Dispute negotiations were held locally on 29 Jap2&01 and centrally on
2 May 2001. Under the heading “factual circumstahdée the minutes, it
was stated that on 18 December Stefan Allback VUgrbigsmissed Sven-
Goran Berntsson from his employment with immedeftect. There was no
objection to this statement from the Company whiee minutes were
verified.

Not until 11 July 2001 were the minutes of the camegotiations received
by the Union, duly verified by the Company.

Sven-Goran Berntsson was reemployed on 9 Janudy. Zlhe claim of
invalidity has therefore been withdrawn and insteggetition for financial
damages or salary and holiday pay has been puafdrw

The Company dismissed Sven-Goran Berntsson witlewein objective
grounds for giving notice existing. The Company hhsis breached
Section 17 of the employment security agreemeniciwh as far as grounds
for dismissal are concerned — corresponds to Sedt#bof the Security of
Employment Act. Should the Swedish Labour Court firad that dismissal
took place, Sven Goéran Berntsson has certainly bgigen notice of
termination without objective grounds existing. TR®mpany has then
breached Section 9 of the employment security ageeg which — on the
issue of objective grounds — corresponds to Secliofh the Security of
Employment Act. Should the Swedish Labour Court fiod that Sven-
Goran Berntsson had been given notice of terminatie has certainly been
relieved from employment during that time periodO&cember 2000 until 9
January 2001. Not until 28 February 2001 did then@any send information
to Sven-Goran Berntsson saying that he was obligedrk. By then it was
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too late. Sven-Gdran Berntsson is entitled to forlrdamages or salary and
holiday pay for the time period from 18 Decembed@a@ntil 9 January 2001.

The Company has not submitted any so-called grevagport, i.e. it has not
stated what Sven-Goéran Berntsson must observe at ks must do to be
able to claim that the dismissal or notice of teration was invalid or to
claim damages. Thus the Company has breached Sé&&ior alternatively
Section 10 of the employment security agreemenigiwim this respect puts
the same demands as Section 19 or Section 8 regbgdh the Security of
Employment Act. Nor has the Company handed oveffication of the
dismissal or notice of termination to Sven-GoéramnBsson personally. The
Company has thus breached Section 19 or Sectioresgctively of the
employment security agreement, which in this respaas the same
demands as Section 20 or Section 10 respectivelyhén Security of
Employment Act.

By omitting to inform Sven-Goéran Berntsson and widu@ union department
about the measures considered, the Company habralsthed Section 26 in
the employment security agreement, which in thispeet puts the same
demands as Section 30 in the Security of EmployrAent

By not verifying and returning the minutes of theeating in time, the
Company has breached Section 10item 3 of the ibgildagreement.
According to that regulation, the minutes of a nmgetmust be made
available to the appointed minutes-checkers withie month of the last
negotiation meeting and the minutes must be verified made available to
the other party at the latest within one month eteipt, unless agreed
otherwise.

The Company

The Company carries out construction work on are@hbasis. Work is of a
varied nature and is carried out simultaneouslydiffierent sites. The
Company’s management consists of Stefan Allbacky \shds and allocates
work by continuously giving instructions on how Was to be carried out.
The Company’s operations put large demands onbiléyiin order that the
Company’s resources can be utilised in a corrdmnilinesslike and financial
manner. The employees must be prepared to carrtheuttasks at different
work sites, to carry out varied types of tasks #amdassist each other in
carrying out different types of work.

Stefan Allback has on different occasions had exttg trying problems in
persuading Sven-Godran Berntsson to carry out theuctions he has been
given. These problems became worse during his ¢ifveanployment and in
November and December 2000 they became very serious

On 3 November Sven-Goéran Berntsson refused to fayeyy around a
cooling room building on the building site at Isal@espite being told to by
the Company manager.

On 8 November Sven-Géran Berntsson refused to telpexcavator Jan
Gripenberg to lay drainage pipes, despite beind tol by the Company
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manager, on the building site at Sisjon. Sven-GdBamntsson left the
building site instead.

On 8 December Sven-Goran Berntsson refused to catr§loor casting at
the building site at Indgogatan, despite beingrgislear and straightforward
orders from the Company management.

All of these tasks had to be carried out by othepleyees at the Company.
On these occasions, Sven-Goéran Berntsson was gidlear and
straightforward work orders by Stefan Allb&ck oe therson or persons
delegated by him. After Sven-Géran Berntsson hadgseel to carry out these
duties, Stefan Allb&ck told him that his refusat&ory out work could not be
accepted. The Company has tried to analyse ane shé problems that
Sven-Goran Berntsson’s attitude has caused bygivim work that he can
carry out alone. He was also given the use of Ws car in order to be able
to work alone.

The last event took place on 15 December at thidibgisite at Stora Torp.
At about eight o’clock in the morning, Sven-Goéraeri@sson called Stefan
Allback and was aggressive. He swore and said ‘h’'wdo this sort of
bloody shit jobs”. Sven-Goéran Berntsson also shat he did not want to
carry out the work involving him and two other eoy#es carrying two
sleepers into position. He said that he would rotycout the work even if
he were assisted by his workmates. Sven-Gdran &smmtthen left the
building site. Later, around 11 o’clock, Sven-Goiarntsson called Stefan
Allb&ack again and said that he had reported in aruk that he was at home.
Stefan Allback interpreted the situation to meaat tBven-Goran Berntsson
refused to carry out work that was part of his gddiion. Sven-Goéran
Berntsson did not give any valid reasons for higsa to carry out the tasks
at work.

On the evening of Sunday 17 December, Sven-Goramt&®n called
Stefan Allback and asked where he should go to workMonday. Stefan
Allbéack answered that since Sven-Goran Berntssa offasick he had not
planned any work for him. The telephone conversdished at that point.

On Monday 18 December there was no contact betésfian Allback and
Sven-Goran Berntsson. Stefan Allbéck did contadbrurdepartment 12,
however, and was put through to the ombudsman, N&t&ndal. He
explained the problems and the unacceptable situaind asked for advice
about how a document for notice of termination $thdne structured. Stefan
Allback made notes on the information he receivechfMats Grondal about
what he should write. He then went to the officel drad the notice of
termination written out, which he sent to Sven-GdoBerntsson’s home
address on the same day.

On the morning of Tuesday 19 December, Stefan Akb@et Sven-Gdran
Berntsson, who had handed over the car and keysvasdust leaving the
Company premises. They only briefly greeted eabkrot
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The Company did not tell Sven-Goéran Berntsson tiormethe car and keys.
He did this on his own initiative. The Company rekea on this attitude in
the comments on the minutes from the local dispagtiations.

It was admitted that the Company did not verify agidirn the minutes from
the central negotiations on 2 May 2001 in time. Tdeson for this was that
the minutes were not sent to the Company’s reptatea but to Stefan
Allbéack, who was away for a long period of time.eTiminutes were verified
as soon as Stefan Allbéck returned.

Sven-Goran Berntsson was given notice of terminatly letter on 18
December 2000 for personal reasons and the Conghdmpot stop him from
working in a way comparable with dismissal. Theugrds for giving him
notice were that Sven-Goéran Berntsson had on mangecutive occasions
refused to carry out orders given to him concermnogk that was within his
obligations. His refusal to work was characterid®d an unreasonable
attitude and general unwillingness on the partveSGoran Berntsson. This
led to the Company being forced to hire other eygds to carry out work
given to him. This caused financial damage to tben@any. The notice of
termination was based on objective grounds.

The Company admits that the notice of terminatiaeh ot contain the

information that it should have contained accordilmg the collective

agreement, that the notice of termination was ratded to Sven-Goran
Berntsson in person despite there being no obstadethis, and that
information and advance warning were not given. CToenpany also admits
that it did not verify and return the minutes frahe central negotiations
within the time period stated in the building agneait. These omissions
took place through oversight and have not brougbugaany risk of loss of
rights for Sven-Géran Berntsson. More damages dghoat be paid than
those already accepted by the Company.

The Union

The Union contests that Sven-Géran Berntsson hexs dpailty of any refusal
to work. The organisation of the Company is sudt tnly Stefan Allback
was able to give Sven-Goéran Berntsson work ordefss colleagues have
given him tasks at work, there is no issue of r&fts work. If the Swedish
Labour Court should find that there has been asefio work, this does still
not constitute reason for dismissal or notice ohtaation.

Reasons for judgement

Union member Sven-Goran Berntsson was employedeaCbmpany from
1989. His employment was indisputably terminated thg Company.
However, the parties have different opinions of hibwg took place. The
Union has claimed firstly that Sven-Goran Berntssan a telephone call
with the Company’s manager, Stefan Allback, on ¥:d&nber 2000, was
dismissed and secondly that he, as the Companylhased, was given
notice and that Sven-Gdran Berntsson was removemh fwork under
conditions that did not even constitute objectiveugds for giving notice of
termination. The Company has claimed that SvensG@arntsson was
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given notice of termination from his employmentatingh a document that
Stefan Allbéack wrote on 18 December 2000 and $enséame day by post to
Sven-Gdran Berntsson, and that the notice of textioin was based on
objective grounds.

The case has been settled after main proceedingseAequest of the Union,
guestioning under oath took place with Sven-GoraarnBson and
examination of witnesses Mats Grondal and Leif doKarlsson. At the
request of the Company, questioning under oath folake with Stefan
Allback and examination of witnesses Erik Erikssdfredrik Sjoling,
Thomas Wikstrom, Jan Gripenberg and Thomas Elfdtrdime union has
also cited some written evidence.

Was Sven-Goran Berntsson dismissed or given notice?

The union has claimed firstly that the Company’presentative, Stefan
Allback, dismissed Sven-Goran Berntsson througlklephone call on 18

December 2000. According to the union, Stefan Alk&aid during the

telephone call that there was no point in contiguamd told Sven-Gdran
Berntsson to return the company car and tools. Jdwapany has contested
that any such telephone conversation took place, has stated that Sven-
Goran Berntsson returned the car and the toolssoown initiative.

Sven-Goran Berntsson claimed during the hearinghef case that the
conversation did take place as stated by the uarm@hthat Stefan Allb&ck
has denied that any such conversation took plakas,Tit is word against
word. The Union has referred to the contents dfageidocuments, notice of
termination and negotiation minutes, which couldsgibly, but not
necessarily, be interpreted such that the Companyita that a telephone
call took place. According to the opinion of the &lish Labour Court, it
cannot be considered proven against the objecfittbedCompany that on 18
December 2000 there was in fact a telephone c#tl the contents stated by
the Union. The Swedish Labour Court therefore agsuttmat the Company —
as it claims, and as the Union too maintains in ¢ase that dismissal is
shown not to have taken place — gave notice to -8@man Berntsson
through the letter signed on 18 December 2000.

The question is then whether Sven-Goran Berntssothe Company claims,
was guilty of refusal to work, which would constéwbjective grounds for
giving him notice of termination.

Is Sven-Goran Berntsson quilty of refusal to work?

The Company maintained that Sven-Goran Berntssfused to carry out
tasks at work in November and December 2000 abuiiding sites at Isdala,
Sisjon, Indgogatan and Stora Torp.

Isdala

The Company maintained that on 3 November Sven+Gd@arntsson,

despite being told to, refused to lay gravel aroarmoling room building at
the building site at Isdala, resulting in the wwkving to be carried out by
another employee. The Union’s standpoint is th&nS8d6ran Berntsson did
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not receive an explicit order from Stefan Allbaclt khat it was other
employees who gave him the tasks of work, and i@ teason it cannot
constitute refusal to work.

Sven-Goran Berntsson stated that Stefan Allbackndid tell him to lay
gravel. Stefan Allback stated that he, perhapsdéwe before this event,
instructed Sven-Gdran Berntsson to lay a roof @mall cooling room that
was under construction and to lay gravel aroundbthigling. Erik Eriksson
stated that he received a telephone call from ityeleisure and recreation
department, the commissioner of the work, sayiraj the gravel had not
been laid and that he called Sven-Gdran Berntsgba,replied, “I don’t do
any shit work like that”. Fredrik Sjoling has sttthat he showed Sven-
Goran Berntsson where the material was that shoeilgsed. Stefan Allbéack
also stated that he had spoken with Sven-Gorant&enm after this event,
who could then not give any reason for his actions.

It is therefore indisputable that Sven-Goran Besorisdid not carry out the
task of laying gravel. Sven-Goran Berntsson hadagxgd this by the fact
that he did not receive an explicit order from 8tefAllback to do this,
which Stefan Allback has stated that he did. E¥emeé accepts Sven-Goran
Berntsson’s statement that he had not receivedglicié order regarding the
task, his actions appear reprehensible. Considéhaginformation given
about the Company’s activities, it must have bebwviaus to Sven-Goéran
Berntsson that he should assist with and carrytasiks of work at the
building site where he was present. Sven-Géran tBgon’s statement to
Erik Eriksson also speaks for the fact that theas veluctance on the part of
Sven-Goran Berntsson to carry out certain tasks.

Sisjon

The Company maintained that at Sisjon building site8 November Sven-
Goran Berntsson refused to help the excavator Japefberg lay a
drainpipe and that instead he left the place ofkwdrhe Union has

maintained that no order had been given by Stefidliéék, but instead by
another employee.

Stefan Allbéck stated that the day before this even gave Sven-Géran
Berntsson clear instructions about what was to @eedand that he must
assist the excavator. Sven-Goéran Berntsson staggdé only knew he had
to hold an instrument at the building site and tedid not know what else
he should do. Erik Eriksson stated that there wasdegphone call from the
excavation company that the excavator worked faying that there was a
person at the building site who did not want to kvadran Gripenberg stated
that Sven-Goran Berntsson was to help laying tipe,pikeep the height”

and lay out a mat, and that when Sven-Goéran Bemmtass asked to do that
he answered, “l won't do that” and left the builglisite. Stefan Allb&ck

stated that after this event he had a seriouswdltk Sven-Gdran Berntsson,
who promised to improve matters.

According to the opinion of the Swedish Labour Gpur this case too it
must have been obvious to Sven-Gdran Berntssorhéhahould assist with
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tasks to be done at the building site. It wouldesgygo be inconceivable that
Sven-Goran Berntsson had been sent to the sitet@hlyld an instrument at
the same time as somebody else would need to letlsse to help the

excavator with general work. Sven-Goran Berntssastaement to the

excavator would appear to indicate that it was n8wen-Goéran Berntsson’s
dislike of the tasks that was behind his actions.

Inagogatan

The Company initially maintained that on 8 Decemdahe Indgogatan site,
Sven-Goran Berntsson had omitted to carry out reno¥ surface filler
when water damage in a shower room had to beisgttiburing the hearing
of the case, however, the Company changed its ptémdand maintained
instead that Sven-Goéran Berntsson had refusedstadéoor.

Stefan Allback stated that after the drying prodead been carried out he
asked Sven-Goran Berntsson to go to the site astdacso-called rough cast,
but he had not done the work. Sven-Géran Berntssated that he had
demolished walls and taken away surface filler, #mat it would take a

while since the place had to be dried out, and Tiamas Wikstrém a few

days later asked about the size of the surfaceestéllbd and then cast it.

Thomas Wikstrom stated that Stefan Allb&ck called and said that Sven-
Goran Berntsson had started the work but did nott weacast the floor.

In the light of the different information that h&een presented by the
Company in this case and that the investigatiomafhe said to have given
a clear decision on what took place, the Swedidboua Court finds that it
cannot be considered proven that Sven-Goran Bemtsas guilty of refusal
to work in this case.

Stora Torp

The Company maintained that on 15 December at thea Jorp building
site Sven-Goran Berntsson had refused to assigtittmg two sleepers in
place. The standpoint of the Union is that Svena@derntsson could not
carry out the work due to his back problems.

Stefan Allback stated that Sven-Goran Berntssask tvas to build a wall
for an outhouse, and for this a foundation was ireduconsisting of two
sleepers that required an excavation of approximatem, that Sven-Géran
Berntsson called him and without giving any exptamasaid that “I won't
do this sort of shit work”, and that he told Svedr&h Berntsson to do the
work, which he refused despite the fact that Enilk€Son and Fredrik Sj6-
ling, who were at the site, offered to help outhwihe job. Sven-Goran
Berntsson stated that when he had a telephone gata with Stefan
Allback that he said that it was due to his badbpgms that he refused to do
the work, and that he thought that he was subjetctddimiliation and went
home. Erik Eriksson stated that Sven-Goran Berntssand to him that
Stefan Allback had said that Sven-Goran Berntssdmdt need to do the
work with the sleepers, that Stefan Allb&ck in acdssion to verify the
situation had said that that was a lie and thahSwéran Berntsson had said
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that he would not do such “shit work”. Fredrik 3@ stated that Sven-
Goran Berntsson had not mentioned anything abaltiggms with his back.

According to the opinion of the Swedish Labour Gptire investigation of
this situation shows that Sven-Gdran Berntssonsegfuo carry out work
with the sleepers. In the court he explained higoas by saying that the
work could have caused him problems with his baklkwever, the
investigation indicates that at the time, Sven-@darntsson did not state
any such reason and the Swedish Labour Court tbosiders that it can
ignore this explanation, especially since Sven-@@arntsson’s statements
to Stefan Allback and Erik Eriksson indicate thatthis case, too, it was
Sven-Gdran Berntsson’s dislike of the task that betgnd his actions.

Did the Company have objective grounds for giviotige?

The investigation shows, therefore, that Sven-GdBamntsson on three
occasions was guilty of refusal to work. The inigegion also shows that the
Company had to engage other people to carry outasies that Sven-Goran
Berntsson refused to do. Erik Eriksson stated Heathad to drive from

Kungsbacka to lay the gravel at the Isdala buildiitg. The tasks at Sisjon
building site that Sven-Goran Berntsson refusedd@owere performed,

according to Erik Eriksson and Fredrik Sj6ling,thgmselves after they had
to go to the site. Obviously, the tasks at StorapTouilding site were

executed by other employees. One conclusion that vl drawn from the
investigation is that Sven-Goran Berntsson throbghactions caused the
Company inconvenience and costs, even though tlkeeo$ithe costs cannot
be established. The completion of the work may &lawe been delayed,
which may have influenced the relationship with toosers. The

investigation also shows that other employees’ wgrkconditions were

influenced by Sven-Goéran Berntsson’s behaviourthatihe was considered
as disloyal by other employees.

From preliminary work to the Security of Employmehtt (pr. 1973:129
p. 124) the following is indicated. In the assessmed whether refusal to
obey orders constitutes objective grounds for gjuiotice, the assessment
should not be aimed so much at what happens imnalyidual case as at the
conclusions about the employee’s suitability thatynbe drawn from the
events. Not until there are clearly documented sadeinsuitability should
the demand of objective grounds be consideredléefill A refusal to obey
orders should not be automatically considered asstitating objective
grounds for giving notice. Circumstances in eadhvidual case may have
been such that the employee had reasons for hisalefwhich may be
reasonable enough to consider. If an employee'ssabfto obey orders
appears to be an expression of a general unwilisgnto accept an
employer’s instructions, then objective grounds rbayconsidered to exist.
In cases where an employee has neglected his woskuld appear to be
justified to take into consideration such circumstes as how long the
employee has been employed, that he has not psdyinaglected his work
or that what happened appears to be a temporagts from the standpoint
of the employee.

108



According to the opinion of the Swedish Labour Gpitrappears that Sven-
Goran Berntsson’s actions on three occasions ursirgf to carry out tasks
that he was obliged to perform at least togethestitute a serious disregard
of his obligations towards his employer. It does agpear that Sven-Goran
Berntsson had any reasons for his refusal that Idhbe taken into
consideration. From what he has expressed in cotiqumwith the three
occasions, it appears that his actions have beem tdu a general
unwillingness to carry out certain tasks, whichhas not considered to be
sufficiently specialised for him. Sven-Géran Besois has, according to
what the investigation indicates, caused his engslogiconvenience and
extra costs. According to the opinion of the Swiedisbour Court, Sven-
Goran Berntsson’s neglect of his obligations towdrs$ employer would in
general terms constitute objective grounds forrgjyhim notice.

However, the Union has also claimed that the Combaad not clarified for
Sven-Goran Berntsson that he risked his employtieatgh his behaviour,
which according to the practice of the Swedish lLab&ourt may be
demanded for objective grounds for giving noticeccérding to the
Company, Stefan Allbéack did clarify for Sven-Gor8erntsson that his
refusal to work could not be accepted.

Stefan Allback stated that there had been gredilgms with Sven-Goéran

Berntsson who did not wish to do as Stefan Allbé&ekted, that he had had
a number of discussions with Sven-Goran Berntssmutathis fact, that

Sven-Goran Berntsson had promised to improve nsdbigtrthe opposite was
true, and that he had had discussions with SveGBerntsson after the
events but that these discussions had not beemubotad.

With due consideration to the problems that Svera@®erntsson’s actions
caused, it would appear to be less credible thefa®tAllback would not
take up these issues with Sven-Goran Berntssorciadly as his actions to
a large extent influenced other employees’ conadiiioas well as
relationships with other companies and customecsoAling to the opinion
of the Swedish Labour Court, even though no disoass had been
documented it must have been clear to Sven-Goramt$®®n even after the
first two events that his employer could not accleist behaviour. Sven-
Goran Berntsson must have realised that he wasingalss employer
inconvenience and extra costs through his actiDespite this fact he did
not change his behaviour. Considering these faudstiae unwillingness to
perform certain tasks that Sven-Goéran Berntssowstpit is the opinion of
the Swedish Labour Court that it would have beélikely that reprimands
or reminders from the employer after the event Brb&cember 2000 would
have led to any decisive improvement in Sven-G@amtsson’s behaviour.
The demands that can be put on an employer befimiaggnotice for
warning an employee and reminding him that hedkimg his job through
his behaviour should naturally also depend on wheemployee has done in
the past. Particularly stringent demands for suamimgs should not be put
if the employee has on repeated occasions in ausefashion neglected his
fundamental and clear obligations in accordanceh wite employment
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agreement and the employer has not given the emplogason to assume
that the employer accepts the employee’s behaviour.

In the overall assessment of what has taken ptaeeSwedish Labour Court
finds that the Company had objective grounds feingi notice to Sven-
Goran Berntsson. The fact that Sven-Goéran Berntesohbeen employed
for an unusually long time period for the indusstyould not be allowed to
assume major significance when the issue is reppezdses of refusal to
work.

The Union’s plea for general damages for Sven-G8mimtsson’s dismissal
or notice without objective grounds existing isréfere rejected.

Other petitions

The Union has also petitioned for financial damagesalary and holiday
pay for Sven-Goran Berntsson for the time periadnfihis receiving notice
until he gained other employment on 9 January 2001the Company’s
document for notice of termination, the period otice was not stated and
from the investigation of the case it is clear it Company did not inform
him that the period of notice was four months uhel had gained further
employment and that the Company considered hinetorer obligation to
work during this time period. In view of this sitign, the case should be
considered as claimed by the Union, namely, that @ompany must be
assumed to have relieved Sven-Goran Berntsson feamk during the
period of notice. The Company should therefore te@d to compensate
Sven-Goran Berntsson for loss of income during plesod as the petition
states. There is no dispute over the sum involWth due consideration to
the assessment, the compensation should be caidersalary and holiday
pay.

The investigation indicates that in its relatiompstd Sven-Goéran Berntsson
the Company breached the regulations in the sgcwft employment
agreement or the equivalent regulations in the i®goof Employment Act
through omitting to hand over a grievance repamjtiing to hand over the
notice of termination personally, and omitting tdorm him in advance of
the measures considered. The investigation aldoates$ that the Company,
in relation to the Union, neglected its obligation accordance with the
employment security agreement to notify the Unibthe actions considered
and its obligation in accordance with the buildexgreement to verify and
return the negotiation minutes within a certain eirperiod. The latter
omission was not the result of any unwillingnestuttl obligations, but due
to the fact that the Company’s representative weayaduring the time in
guestion. The Company’'s failure to inform Sven-GorBerntsson in
advance and to communicate to the Union noticemhination being given
is more serious. Damages should be set at the dnotaimed, i.e. SEK
6,000 to Sven-Goran Berntsson and SEK 15,000 tothen.
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Court costs

Both parties have won. What the Company has lost ilpel considered to be
of minor significance. The Company should receivkk éompensation for
court costs. There is no dispute over the amount.

Judgement

In rejecting the plea of the Swedish Building WagkéJnion for general
damages to Sven-Goran Berntsson for breach ofddetil or alternatively
Section 9 of the employment security agreementStedish Labour Court
orders Stefan Allback Byggnads AB to pay Sven-G@amtsson

salary and holiday pay to the amount of SEK tweheausand two hundred
and eighty-seven (12 287) and interest in accomavith Section 6 of the
Interest Act from 14 August 2001 until payment isade and general
damages of SEK six thousand (6,000) and interesadcordance with
Section 6 of the Interest Act from 14 August 2001ilppayment is made

and to pay to the Swedish Building Workers Unionegal damages of SEK
fifteen thousand (15,000) and interest in accordanith Section 6 of the
Interest Act from 14 August 2001 until payment iade.

The Swedish Building Workers Union shall compens&tefan Allback
Byggnads AB for court costs to the amount of SEghgi-three thousand
(83 000) for legal representation costs and intemesaccordance with
Section 6 of the Interest Act from the date of jhdgement until payment is
made.

Members: Hans Tocklin, Charlotte Abrahamsson, Padledin (opposing),
Carl Magnus Pontén, Goran Graslund, Inger Ohrngsari, Jarl Karlsson

Secretary: Karina Hellrup

Judgement appendix
for case no. A 119/01

Opposing view of Palle Landin.

In this case it has been made clear that Sven-@eantsson did not carry
out tasks on at least three occasions that he Wwhged to perform in

accordance with the employment agreement. Thisvi@he reprehensible,
particularly as Sven-Goran Berntsson must havesezhthat his behaviour
caused the Company inconvenience and extra costthid case it is not
proven or completely investigated that the emplgyenanager, Stefan
Ahlback, in his discussions with Sven-Goran Bemss clearly

communicated that Berntsson’s job would be jeogadiiif he did not
change his behaviour. In the light of this and S@&man Berntsson’s long
period of employment with the Company, notice ofni@ation would

appear to be too serious a measure for the evatitsook place.
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In a newly issued judgement, 2002 no. 44, the Sstetdabour Court has
treated the issue of how important clarity is fraghe employer’s side
towards an employee in conjunction with measurasgbeonsidered which
will have serious consequences for the employee.fdlowing is stated in
the judgement, among other things:

“In preliminary work on the Security of Employmeftt it is emphasised as
natural that an employer should remind an emplaye¢ unsatisfactory
circumstances from the employer's standpoint hagaificance for the
continuance of the employment situation. The intenbf the legislator is
that notice of termination should not be surprisasrgunmotivated, and for
this reason such notifications and warnings shoelgart of the employer’s
dealing with misdemeanours at the place of work ¢bald lead to notice of
termination of employment. It is the practice o thwedish Labour Court to
put great significance on the employer acting is tashion when the issue
of objective grounds is disputed. As the Swedishdua Court pleaded in
judgement 1986 no. 160, the more detailed demdradshould be placed on
a clarification of the type referred to here mustiumally be judged ultimately
with respect to the circumstances of each indiVidase, but as a rule it
must be required that the employee has at leasivest an unequivocal
warning that his employment is at risk.”

As indicated by the investigation, with respecSien-Géran Berntsson the
Company has breached the regulations in the emm@oynsecurity
agreement or equivalent regulations in the SecuwrfitEmployment Act by
not giving a so-called grievance report, not hagdwer the documents of
notice personally and not informing him in advamdethe measure being
considered. It is also clear from the investigatiost the Company neglected
its obligation to inform the union of the measureiny considered. This
omission on the part of the Company also contribtitethe fact that Sven-
Goran Berntsson did not fully understand that timpleyer intended to give
him notice as a result of his refusal to carryaartain tasks at work.

Through not notifying the Union of the measure Qerronsidered, the
opportunity of negotiations between the employet e union organisation
to find an alternative solution to giving notice siast.

This issue, too, is treated in detail in AD judgeind4/02, in which the
following is stated, among other things:

“In Section 30 first paragraph of the Security ehffoyment Act it is made
clear that an employer who wishes to give noticearioemployee on the
grounds of personal circumstances related to thelagme must inform the
employee of this at least two weeks in advancthdfemployee is a member
of the union, the employer must at the same tim@ram the local
employees’ organisation to which the employee lgdorin the second
paragraph of the same section, it follows that éhgloyee and the local
employees organisation to which the employee baeldmye the right to
discussions with the employer regarding the meathat the information
and notice refer to; one assumption here is, howehat the discussion is
requested at the latest one week after the infoomatr notice was given. If
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a discussion has been requested, the employer otagxecute a notice of
termination until the discussion has been comp|datedccordance with the
third paragraph.”

In my opinion, the notice given by the Company tersGoran Berntsson
was not based on objective grounds.

Outvoted in this respect, | am in other respectsagneement with the
majority.

Venezuela

National report

Judge Juan Rafael Perdomo,
Vice Presidente,
Sala de Casacién Social
Tribunal Supremo de Justicia
Caracas

1. Is the case decided immediately upon the main d&eng, or is a separate session
held for that purpose?

The Venezuelan procedural system developed by tbheeBural Organic Law of Labor
consists on the following steps:

1) Presentation of the complaint before the Court.
2) Admission of the complaint.

3) Notification to the defendant.

4) Hearing process:

a) Preliminary hearing: after being notified, tn@alved parties come to the hearing
and mediation takes place. If a favorable mediatoachieved, an official report is
issued and homologated with the partial or totabaments accepted by the parties. If
the mediation is not favorable, the mediation isiatoded. The contestation to the
complaint is produced five days after the mediat®eoncluded. At this moment, the
defendant consigns the evidences, since the deferdf@ady includes them with the
petition. The mediation that takes place in thdipiaary hearing is private, not binding
and confidential. This is a professional judge #raws the technique of mediation and
tries the parties to solve the case through diaoghis judge does not decide about the
bottom of the matter.

b) Trial hearing: The trial hearing is presidedabgrofessional judge. The judge’s job
is to examine, approve and value the evidencegham] once the evidentiary debate of
the hearing is over, to orally make a decision. 3&etence of this judge determines the
solution of the case once the judge has examinedatiis and valued the evidences. In
this phase, it is also possible that the judgesicaning the concrete case, may suggest
that the parties mediate on the case.
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c) The judge pronounces the sentences orally. Enéesce must be published in
writing five days later. Then, the sentence magpgealed by the losing party before a
Superior Court, so the judge knows the cause ardisvtieciding it.

d) This sentence has the appeal before the Supleaioor Judge who knows the
second instance. That judge decides the casenigaaihearing.

e) This sentence may be challenged through an bppehe court of cassation as
long as its necessary amount surpasses three titbtrgautary units.

2. Is there a presenting official involved in the mpcess? If yes, please describe the
formal and factual role of the official.

No, there is no presenting official involved ingtprocess. The only one involved in this
process is the judge, who presides the hearingvuadis in charge of deciding the cause in
that hearing.

3. Does the composition of your court include lay embers? If yes, please give a
description of their role in the deliberation leadng to the decision, with a view to the

interplay between the chair and the lay members. Wéit is in your experience the main

contribution of the lay members in the decision-maing process?

No, there are no lay members. All members are psitdeal; therefore, we do not have any
experience with that kind of lay member in Laboru@s. However, the Constitution of the

Bolivarian Republic of Venezuela, when referring ttee Judicial System, states two

important ideas: on one hand, that justice emarfedesthe citizens, it is given in the name

of the Republic by authority of the Law and, on titeer hand, that the justice system is
constituted by the Supreme Court of Justice, oBwrrts indicated in the Law, the Attorney

General's Office, the defense Attorney’s Office..e thlternative means of justice, the
citizens that participate in the administratiorjustice according to the Law and the lawyers
authorized to exercise.

In my opinion, this norm allows to compose Labau@s with lay members as long as
it is determines by the Law and when it is requiogdhe circumstances. For now, there are
no lay members in any Labor Court of the Republic.

4. To what extent does the presiding judge take pam writing the decision?

The Organic Law of the Supreme Court of Justicebaties to its President and the other
Presidents of the other rooms, the right to inteeveand participate in the writing the
decisions pronounced in each room. Moreover, tlesi@ent may save his/her vote when
he/she is not the rapporteur of the decision otHs® or cases.

5. What are the main legal sources you use in deaigj a case, especially a difficult one?
In the reasoning of the decision, do you make expsse references to legal literature, case
law, previous decisions of your own court, etc.?

According to the Organic Law of Labor, the sourttest a judge must use to make a decision,
whatever its nature, are: International standafdbe International Labor Organization, the
Constitution of the Bolivarian Republic of Venezaelthe Organic Law of Labor, the
Procedural Organic Law of Labor and the maximsxplegence.
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6. Is it customary to express the personal views tie judge in a decision?

Yes, it is possible. This must be done by dissgntimte or concurrent vote. When there is a
difference in criteria with the rest of the serjimiges to solve the problem, such difference is
expressed separately from the decision in whadlleata dissenting vote.

7. Are there any further comments you wish to maken the subject?

According to the Procedural Organic Law of Labothe Bolivarian Republic of Venezuela

to solve labor cases, in force since August 13tB32@ is established in the constitutional

norms that oral testimonies and other alternatieams to solve conflicts were incorporated
to the process as a fundamental instrument ofcgistvhich allows a considerably higher
number of solved cases. Nowadays, 85% of the intgroauses in the different Courts of
the Republic are solved. The period of solutiorcafises through mediation varies from a
month to fourteen months, including the cassatrdmch brings an absolutely new briefness
through a mixed process: oral and written testimony

Judgement

LA REPUBLICA EOLIVARIAMA DE WEMEZUELA
EM SU NOMEBRE

EL TRIFUNAL SUPREMO DE JUSTICIA

SOCIAL CASSATION DIVISION
Proposal of the Senior Judge DoclafAN RAFAEL PERDOMO

In the procedure of qualification of dismissal folled by citizen JOSE
DESIDERIO ROMERO RIVAS, against theALCALDIA DEL MUNICIPIO BARUTA
DEL ESTADO MIRANDA , the Superior Labor Court sustained the motion.

This division, given the opportunity, publishes thgtten judgment, after taking
into consideration the following:

The plaintiff alleges that he worked for the “Ingto Autébnomo de Salud de la
Alcaldia del Municipio Baruta” (Autonomous Healthstitute of the Mayor’s Office of the
Municipality of Baruta) from January £51994 to January™7 2002, taking the position of
transportation driver from 7:00 a.m. to 7:00 p.when the “Mayor's Office of the
Municipality of Baruta” delivered him a letter thatanifested that he had been justifiably
dismissed.

115



Moreover, the plaintiff attests that, in the lettdre facts that materialize such
serious faults in the service imposed by the wetktionship are not detailed and that the
letter only details the days when the plaintiff haglen seen consuming alcohol, all this
without explaining what was the serious fault. Teger does not express the exact time
when the plaintiff abandoned the work position, does it specify who saw the plaintiff or
who was with the plaintiff at that time.

Based on these facts, the plaintiff claims thestaitement to the previously held
position and payment of the salaries missed umgileffective date of reengagement.

In the opportunity of answering to the complaiie defendant admits that the
plaintiff worked as a transportation driver in tAetonomous Health Service of the Mayor’s
Office of the Municipality of Baruta. The defendaaliso confirms that the date of the
dismissal notification was January}, 2002.

The defendant denies that the dismissal notifioatioes not express the facts that
materialize the serious faults to the obligationgpesed by the work relationship and
abandonment of the work position due to the faat the defendant transcribes this in their
plaintiff's libel.

Moreover, the defendant denies the obligation ecsgping the exact time when
the facts occurred. However, the dismissal lettarsdinclude the time when the facts that
favored the dismissal of the worker happened. Téferdiant also denies the obligation of
detailing in a letter of notification of dismisstile obligations of the worker that is being
dismissed through such notification.

Then, according to Article 135 of the Procedurab&ic Law of Labor, the
regime of distribution of the probative chargeemts of labor shall be established according
to the way in which the sanctioned party answethéacomplaint.

In this concrete case, the existence of a workioglship, its duration and salary,
as well as the occurrence and dismissal date hase bstablished from the analysis of the
libel and the contestation, so the controversyihesdetermining if the dismissal was justified
or not.

The defendant is in charge of proving the facts$ fiistify the dismissal and that
the days and hours in which the facts tool placesvgpecified in the letter of notification of
dismissal.

Once the terms of the controversy were establistied,division analyzes the
evidence promoted and produced by the parties.

Evidence produced with the original libel of thesrdissal letter is marked with
the letter “A”. The dismissal letter was emittedrfr the Mayor’s Office of the Municipality
of Baruta, dated January'42002 and delivered to the worker on Janudty 2002. The
letter notified the dismissal according to therate “i” and “j” of the article 102 of the
Organic Law of Labor, which express the serioudt fatiobligations imposed by the work
relationship, which is weighted and deserved pigbatalue.

In the period of promotion of evidence marked a3, ‘&Collective Convention of
Labor was subscribed before the defendant and thenlbf Health Workers and Similar of
the State of Miranda. The Collective Conventionasastituted by forty (40) folios.

116



In terms of the juridical nature of the collectis@nventions, the division clarifies
in the sentence N° 535 of the year 2003 that eveallective conventions have their origins
in an agreement of will, it is also true that ortbe agreement is achieved, it has to be
necessarily subscribed and presented before annipag@an of public competence,
specifically before the Labor Inspector, who notyocan formulate the observations and
recommendations that he/she considers, but alstohsisbscribe and present the collective
convention. If the Inspector does not subscribpresent the collective convention, the latter
is of no legal effect whatsoever. These specialireqments give the collective convention a
juridical nature different from the rest of the tracts and allows the collective convention to
be assimilated to a normative act that, due tordggiirements that must converge to its
formation and validity, must be considered as lag aot as simple facts subjected to the
general rules of the charge of allegation and exddethat rule for the rest of the facts
adduced by the parties in trial. Therefore, by gdaw and not facts subjected to allegation
and evidence, its valuation is not justified.

Evidence produced with the contestation of the damp

1) Marked as “B”, original, notification of dismisiseffectuated before the Fifth
Labor Court of First Instance, which is weighted.

2) Marked as “C”, original, letter of notificatiarf dismissal.

3) Marked as “D”, request of dismissal of the Susar of Health.

4) Marked as “A”, “B” and “C”, report addressedtte Supervisor of Health.
5) Promoted testimonies.

From the continuous exams to the evidence, it vea@bkshed that the citizen
José Desiderio Romero Rivas abandoned his workiposin December 2land 28' of the
year 2001 during working hours — from 6:30 to 6pifh. — to consume alcohol in a place
located approximately 50 meters from the main efb€the S.E.R.B.A.

Article 116 of the Organic Law of Labor disposeatttfOMISSIS”
Article 102 disposes: “OMISSIS”

In this concrete case, the defendant party dematestrthat they did present the
dismissal before the competent officer, fulfillimghat is established in article 116 of the
aforementioned law. Moreover, the dismissal waeth@sounds established in article 102 of
the Organic Law of Labor.

The plaintiff worked as a transportation driveitie Autonomous Health Service
and was responsible of transporting ill peoplembalances during a work schedule.

The division considers that, given the responsybdf the plaintiff due to the type
of job that the plaintiff does, it is a serious Ilfalo the obligations imposed by the work
relationship to consume alcohol in working hourd emabandon the work position since this
affects the motor capacity of people at the monwntriving a vehicle and constitutes
justified causes for dismissal. For the reasonseaientioned, the petition is overruled.

DECISION

For the reasons aforementioned, the Supreme Cdurustice, the Social
Cassation Division, giving justice in the name loé Republic and by authority of the law,
OVERRULES the petition. There are no court orders to payady’s fees.
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Given, signed and stamped in the Division of theeAu of the Social Cassation
Division of the Supreme Court of Justice in Caracasthe thirteenth (3 day of June of
the year two thousand and six, year 196 of thedaddence and 147 of the Federation.
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