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I. EMPLOYMENT PROTECTION LEGISLATION (EPL)

Source and scope of regulation

1. Source of regulation — What is the main law (title and date of adoption) regulating
employment contracts and dismissals (Please provide a Web-link, Word/PDF version, its
translation in English or French).

Fair Work Act 2009

http://www.austlii.edu.au/au/legis/cth/consol act/fwa2009114/

2. Scope of legislation — What categories of workers are excluded from the regulation? (e.g.
public servants, domestic workers, police, judiciary etc).

The legislation covers all employees employed by a ‘national system employer’, which is
defined as:
“(1) A national system employés:

(&) a constitutional corporation, so far as it e, or usually employs, an
individual; or

(b) the Commonwealth, so far as it employs, oallg@employs, an individual; or

(c) a Commonwealth authority, so far as it emplogs usually employs, an
individual; or

(d) a person so far as the person, in connectiith wonstitutional trade or
commerce, employs, or usually employs, an individisa

(i) a flight crew officer; or
(i) a maritime employee; or
(i) a waterside worker; or

(e) a body corporate incorporated in a Territsy/far as the body employs,
or usually employs, an individual; or

(f) a person who carries on an activity (whethea @ommercial, governmental or
other nature) in a Territory in Australia, so fa the person employs, or usually
employs, an individual in connection with the aityi\carried on in the Territory.



Note 1: In this contextAustralia includes the Territory of Christmas Island and the
Territory of Cocos (Keeling) Islands (see paragrdptia) of theActs Interpretation Act
1901).

Note 2: Sections 30D and 30N extend the nmggf national system employein
relation to a referring State.

Employees of any employer outside of the scope will be excluded from the legislation. See the
link below for further information:

http://www.austlii.edu.au/au/legis/cth/consol act/fwa2009114/s14.html|

However, the Australian States, with the exception of Western Australia, have referred their
industrial relations powers to the Commonwealth, resulting in most employees across
Australia being covered by the new federal legislation. A useful guide to this process can be
found here:

http://www.parliament.nsw.gov.au/prod/pariment/publications.nsf/key/Industrialrelations
update:ThereferralofpowersandtheFairWorkAct2009/SFile/industrial+relations+update.E-

brief.pdf

Size of enterprise excluded — Are any enterprise of a certain size (e.g. employing less than
20 workers) excluded from the scope of application of the law?

No - with the exception of ‘small business employers’ which are defined as:

“FAIR WORK ACT 2009 - SECT 23

Meaning of small business employer

(1) A national system employer is small business employet a particular time if the
employer employs fewer than 15 employees at thad.ti

(2) For the purpose of calculating the numberrapeyees employed by the employer at a
particular time:

(a) subject to paragraph (b), all employees enguldyy the employer at that time are
to be counted; and

(b) a casual employee is not to be counted un@sthat time, he or she has been
employed by the employer on a regular and systerbasis.

(3) For the purpose of calculating the numbermplyees employed by the employer at a
particular time, associated entities are takeretorte entity.”

The result of this definition is that a small business employer will exempt from unfair
dismissal claims if it can demonstrate compliance with the Small Business Fair Dismissal
Code: http://www.fwa.qov.au/index.cfm?pagename=legislationfwdismissalcode

Collective agreements — Are there any important collective agreements of general
application at the national and/or branch level?

Under the current legislation Collective agreements are the preferred document to formalise
the employment relationship between employer and employee. The agreements generally
cover single enterprise operations, but can include multi-enterprise and greenfields
operations. Accordingly, they do not apply at a national or branch level. However, in some
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industries, such as the automotive industry and the building & construction industry, many
agreements have similar terms, despite “pattern bargaining” being prohibited under the
legislation. See ss.412 and 422 of the Fair Work Act 2009.

Types of employment contracts

5. Probationary period - What is its maximum duration?

“FAIR WORK ACT 2009 - SECT 383
Meaning of minimum employment period

Theminimum employment peridst
(a) if the employer is not a small business emmieg months ending at the earlier of the
following times:

() the time when the person is given notice ef dismissal;

(i) immediately before the dismissal; or

(b) if the employer is a small business emplogere-year ending at that time.”

6. Fixed-term contracts (FTC) — May FTC be concluded only for objective and material reasons
(e.g. nature of work) or without any limitation??

Under Australian common law it is open to the parties to a contract of employment to
agree expressly that the contract will continue for a specified period and no longer,” or to
agree that the contract will continue initially for a specified period and, if not then
terminated, thereafter indefinitely.” It is a question of fact in each case whether an
employee has, or has not, entered into a fixed term contract.’ A variation of a fixed term
contract is a contingent contract where the contract is to last for an uncertain period of
time, usually to complete a particular project or while funding is available.’

Notes

1 See, for example, Beal v Hall (1870) 9 SCR (NSW) L 285 (one year); Bullock v Wimmera Fellmongery and Woolscouring Co
Ltd (1879) 5 VLR (L) 362; 1 ALT 59 (one year); Mackie v Wienholt (1880) 5 QSCR 211 (three years); Cook v Sydney and County
Bank (1882) 3 LR (NSW) L 273 (one year); Healy v Law Book Co of Australasia Pty Ltd (1942) 66 CLR 252; [1942] ALR 310 (two
years at a different fixed rate for each year); Coleman v Mirror Newspapers Ltd (1967) 10 FLR 426 (three years); Martin v
Tasmania Development and Resources (1999) 163 ALR 79; 89 IR 98; [1999] FCA 593; BC9902224 (three year contract). See
also Yetton v Eastwoods Froy Ltd [1966] 3 All ER 353; [1967] 1 WLR 104, QB (five years). The date on which the contract is to
end must be precisely stated: Primus v State Rail (Passenger Fleet Maintenance) (1999) 90 IR 26; (1999) 46 AILR 940-112. If
the employment continues on after the expiry of the fixed term, a court is likely to infer that the parties have entered into a
new contract and the employer could then lose the right to rely on the expiration of the fixed term contract to justify
termination: see, for example, D’Arcy v SE Dickens Pty Ltd (1992) 5 VIR 85; (1992) AILR 91279. If the contract is to be a
lengthy one, the parties should include a term that the contract can be concluded prior to the expiry date by one party
giving the other an agreed period of notice, as any attempt to terminate early will amount to a breach of contract unless
grounds for summary dismissal can be established: Walker v Zurich Australian Insurance Ltd (2001) 50 AILR 99-195; [2001
QCA 296; BC200104291. Compare Cooper v Darwin Rugby League Inc; Andersen v Umbakumba Community Council (1995)
AILR 93-027.

2 See, for example, WH Milsted & Son Ltd v Hamp & Ross & Glendinning Ltd (1927) 71 Sol Jo 845; [1927] WN 233 (three
years and then terminable on three months’ notice); Salt v Power Plant Co Ltd [1936] 3 All ER 322, CA (three years and then
terminable on six months’ notice to expire within the next year, thereafter permanent); Lavarack v Woods of Colchester Ltd
[1967] 1 QB 278; [1966] 3 All ER 683 (five years and then terminable on six months’ notice). As to termination of a contract
before the expiry of a fixed term see [165-755].

3 Where short-term fixed contracts were considered to have been on-going relationships see D’Lima v Board of
Management, Princess Margaret Hospital for Children (1995) 64 IR 19; Minister for Health v Ferry (1996) 65 IR 374. The date
on which the contract is to end must also be precisely stated: Primus v State Rail (Passenger Fleet Maintenance) (1999) 90
IR 26; (1999) 46 AILR 94-112.



4 Bunge (Aust) Pty Ltd v Mallard (1982) 41 ALR 223; BC8200077; Bryant v Defence Housing Authority [2002] ACTSC 43;
BC200202741 at [32]-[34]

A fixed-term contract usually does not need an objective and material reason for its
termination. However, provided the qualifying period has been served, an unfair termination
proceeding may be commenced if an employee is dismissed prior to the expiration of the
contract.

7. Maximum number of successive FTC — Are there any legal limitations?

There are no legal limitations, but consecutive ‘fixed-term’ contracts may indicate the
existence of an ongoing employment relationship that means the contract is regarded
differently to a regular fixed-term contract. See D’Lima v Board of Management, Princess
Margaret Hospital for Children (1995) 64 IR 19; Minister for Health v Ferry (1996) 65 IR 374.

8. Maximum cumulative duration of FTC — Are there any legal limitations?

No.

9. What is the percentage of the workforce under FTC? — Please provide any statistics, if
available.

No statistics available.
Substantive requirements for dismissals (justified and prohibited grounds)

10. Obligation to provide reasons for dismissals — Is the employer obliged to provide the
worker with a reason of dismissal?

Yes, Under the Fair Work Act 2009, an employer should not act contrary to s.385, reproduced
here:

“FAIR WORK ACT 2009 - SECT 385
What is an unfair dismissal
A person has beamfairly dismissedf FWA is satisfied that:

(a) the person has been dismissed; and
(b) the dismissal was harsh, unjust or unreasenabd

(c) the dismissal was not consistent with the $makiness Fair Dismissal Code;
and

(d) the dismissal was not a case of genuine rezhoyd

Note: For the definition o€onsistent with the Small Business Fair Dismissabd® : see
section 388"

Under s.385(b), the dismissal should not be harsh, unjust or unreasonable, which is defined at
s.387 as:



“Criteria for considering harshness etc.
In considering whether it is satisfied that a dssal was harsh, unjust or unreasonable, FWA
must take into account:

(a) whether there was a valid reason for the disatirelated to the person's capacity
or conduct (including its effect on the safety avelfare of other employees); and

(b) whether the person was notified of that reaaod

(c) whether the person was given an opportunitsepond to any reason related to
the capacity or conduct of the person; and

(d) any unreasonable refusal by the employerlawathe person to have a support
person present to assist at any discussions rglatidismissal; and

(e) if the dismissal related to unsatisfactoryf@enance by the person--whether the
person had been warned about that unsatisfactafgrpgnce before the dismissal;
and

(f) the degree to which the size of the employem®rprise would be likely to impact
on the procedures followed in effecting the dismalisand

(g) the degree to which the absence of dedicatedah resource management
specialists or expertise in the enterprise wouldikedy to impact on the procedures
followed in effecting the dismissal; and

(h) any other matters that FWA considers relevant.
So under the Fair Work Act 2009, an employer is obliged to provide the worker with reasons

for the dismissal.

. Valid grounds to dismiss a worker — Are any valid reasons to justify a dismissal listed in the
law - e.g. worker’s conduct, worker’s capacity, economic reasons, or any fair reasons?

The Fair Work Act 2009 and the Fair Work Regulations 2009 cover valid reasons in a number
of sections and regulations, given below accordingly:

“FAIR WORK ACT 2009 - SECT 389
Meaning of genuine redundancy
(1) A person's dismissal was a casgeaiuine redundancyf:

(@) the person'smployerno longer required the person's job to be perfdrimg
anyone because of changes in the operational esqgeirts of theemployels

enterpriseand

(b) theemployerhas complied with any obligation inmaodern awardr enterprise
agreementhat applied to the employment to consult aboatrédundancy.

(2) A person's dismissal was not a casegehuine redundancyif it would have been
reasonable in all the circumstances for the petsdie redeployed within:

(a) theemployelsenterpriseor

(b) theenterpriseof anassociated entitgf theemployer

FAIR WORK ACT 2009 - SECT 386
Meaning of dismissed

(2) However, a person has not beismissedf:



(a) the person was employed under a contract playment for a specified period

of time, for a specified task, or for the duratioh a specified season, and the
employment has terminated at the end of the pedodsompletion of the task, or at
the end of the season; or

(b) the person was amployee
(i) to whom atraining arrangemerapplied; and

(i) whose employment was for a specified periddime or was, for any
reason, limited to the duration of thieaining arrangementand the
employment has terminated at the end oftthiging arrangemenor

(c) the person was demoted in employment but:

() the demotion does not involve a significantuetion in his or her
remuneration or duties; and

(i) he or she remains employed with tlenployer that effected the
demotion.

(3) Subsection (2) does not apply to a person @yepl under a contract of a kind referred to
in paragraph (2)(a) if a substantial purpose ofdimployment of the person under a contract
of that kind is, or was at the time of the persa@rsployment, to avoid themployels
obligations under this Part.

FAIR WORK REGULATIONS 2009 - REG 1.07

Meaning of serious misconduct

(1) For the definition oferious misconductin section 12 of the Act, serious misconduct
has its ordinary meaning.

(2) For subregulation (1), conduct that is sesioisconduct includes both of the following:

(@) wilful or deliberate behaviour by an empleythat is inconsistent with the
continuation of the contract of employment;

(b) conduct that causes serious and imminekitois

0] the health or safety of a person; or

(i) the reputation, viability or profitability afhe employer's business.

(3) For subregulation (1), conduct that is sesiousconduct includes each of the following:

(@) the employee, in the course of the emplsya@ployment, engaging in:

® theft; or

(i) fraud; or

(iii) assault;
(b) the employee being intoxicated at work;
(c) the employee refusing to carry out a lawdot reasonable instruction that is
consistent with the employee's contract of emplayme

(4) Subregulation (3) does not apply if the ergp is able to show that, in the
circumstances, the conduct engaged in by the employas not conduct that made
employment in the period of notice unreasonable.

(5) For paragraph (3) (b), an employee is takebet intoxicated if the employee's faculties
are, by reason of the employee being under theendle of intoxicating liquor or a drug



12.

(except a drug administered by, or taken in accweawith the directions of, a person
lawfully authorised to administer the drug), so &mpd that the employee is unfit to be
entrusted with the employee's duties or with anty doat the employee may be called upon
to perform.”

Prohibited grounds to dismiss a worker — Are there any prohibited grounds listed in the law
or this issue is regulated by general non-discrimination provisions?

Under the Fair Work Act 2009, employees are protected by what are labelled ‘General
Protections’. These Protections include a number of grounds on which an employer is
prohibited from dismissing (or taking any other ‘adverse action’) against an employee. These
Protections are detailed below:

“FAIR WORK ACT 2009 - SECT 340
Protection
(1) A person must not take adverse action agamsther person:

(a) because the other person:
() has a workplace right; or
(i) has, or has not, exercised a workplace right;

(iif) proposes or proposes not to, or has at ang proposed or proposed not
to, exercise a workplace right; or

(b) to prevent the exercise of a workplace rightHe other person.

Note: This subsection is a civil remedgvision (see Part 4-1).

(2) A person must not take adverse action againsther person (theecond person
because a third person has exercised, or propodessat any time proposed to exercise, a
workplace right for the second person's benefitfoorthe benefit of a class of persons to
which the second person belongs.

Note: This subsection is a civil remedgvision (see Part 4-1).

FAIR WORK ACT 2009 - SECT 346
Protection
A person must not take adverse action against anptrson because the other person:

(a) is oris not, or was or was not, an officenmmber of an industrial association; or
(b) engages, or has at any time engaged or prdgosengage, in industrial activity within
the meaning of paragraph 347(a) or (b); or

(c) does not engage, or has at any time not edgaigproposed to not engage, in industrial
activity within the meaning of paragraphs 347(c{gp
Note: This section is a civil remedy p=igh (see Part 4-1).

FAIR WORK ACT 2009 - SECT 351
Discrimination

(1) An employer must not take adverse action aganperson who is an employee, or
prospective employee, of the employer because @fpigrson's race, colour, sex, sexual
preference, age, physical or mental disability,itabstatus, family or carer's responsibilities,
pregnancy, religion, political opinion, nationaltiection or social origin.

Note: This subsection is a civil remedgvision (see Part 4-1).



(2) However, subsection (1) does not apply tooadthat is:

(a) not unlawful under any anti-discrimination lamvforce in the place where the
action is taken; or

(b) taken because of the inherent requirementleoparticular position concerned;
or

(c) if the action is taken against a staff membgran institution conducted in
accordance with the doctrines, tenets, beliefeachings of a particular religion or
creed--taken:

(i) in good faith; and

(i) to avoid injury to the religious susceptitidis of adherents of that
religion or creed.

(3) Each of the following is aanti-discrimination law:
(aa) theAge Discrimination Act 2004
(ab) theDisability Discrimination Act 1992
(ac) theRacial Discrimination Act 1975
(ad) theSex Discrimination Act 1984
(a) theAnti-Discrimination Act 197'6f New South Wales;
(b) theEqual Opportunity Act 1996f Victoria;
(c) theAnti-Discrimination Act 199bf Queensland;
(d) theEqual Opportunity Act 198df Western Australia;
(e) theEqual Opportunity Act 198df South Australia;
(f) theAnti-Discrimination Act 1998f Tasmania;
(g) theDiscrimination Act 199Dbf the Australian Capital Territory;
(h) theAnti-Discrimination Aciof the Northern Territory.”

Also, Chapter 6, Part 3-4, ss769-772 for non-national system employers and employees, as
per below:

“FAIR WORK ACT 2009 - SECT 769

Guide to this Part

This Part contains provisions to give effect, ortHar effect, to certain international
agreements relating to discrimination and termaratf employment.

Division 2 makes it unlawful for an employer torn@nate an employee's employment for
certain reasons. Division 2 also deals with conmgléa In most cases, a dispute that involves
the termination of an employee's employment wildealt with by a court only if the dispute
has not been resolved by FWA.

Division 3 sets out notification and consultatioequirements in relation to certain
terminations of employment.

SECT 771

Object of this Division

The object of this Division is to give effect, anther effect, to:
(@) the ILO Convention (No.111) concerning Disgnation in respect of
Employment and Occupation, done at Geneva on 25 7988 ([1974] ATS 12); and



(b) the ILO Convention (No.156) concerning Equ@pportunities and Equal
Treatment for Men and Women Workers: Workers witdimiy Responsibilities,

done at Geneva on 23 June 1981 ([1991] ATS 7); and

(c) the ILO Convention (No. 158) concerning Teration of Employment at the
Initiative of the Employer, done at Geneva on 222J1982 ([1994] ATS 4); and

(d) the Termination of Employment Recommendati®82 (Recommendation No.
R166) which the General Conference of the ILO agidpin 22 June 1982.

Note 1: In 2009, the text of a Convention in thestalian Treaty Series was accessible
through the Australian Treaties Library on the Alisivebsite (www.austlii.edu.au).

Note 2: In 2009, the text of a Recommendation aztbfty the General Conference of the
ILO was accessible through the ILO website (wwwaitg).

SECT 772

Employment not to be terminated on certain grounds

(1) An employer must not terminate an employeepleyment for one or more of the
following reasons, or for reasons including onenoire of the following reasons:

Note:

(a) temporary absence from work because of illoessjury of a kind prescribed by
the regulations;

(b) trade union membership or participation ird&rainion activities outside working
hours or, with the employer's consent, during wagkiours;

(c) non-membership of a trade union;

(d) seeking office as, or acting or having actethie capacity of, a representative of
employees;

(e) the filing of a complaint, or the participation proceedings, against an employer
involving alleged violation of laws or regulationsr recourse to competent
administrative authorities;

(f) race, colour, sex, sexual preference, agesiphly or mental disability, marital
status, family or carer's responsibilities, pregyanreligion, political opinion,
national extraction or social origin;

(g) absence from work during maternity leave dieoparental leave;

(h) temporary absence from work for the purposeengaging in a voluntary
emergency management activity, where the absenmeassnable having regard to all
the circumstances.

This subsection is a civil remedy provisiead Part 4-1).

(2) However, subsection (1) does not prevent aamagferred to in paragraph (1)(f) from
being a reason for terminating a person's employifien

(a) the reason is based on the inherent requirsmeithe particular position
concerned; or

(b) if the person is a member of the staff of astitution that is conducted in
accordance with the doctrines, tenets, beliefeachings of a particular religion or
creed--the employment is terminated:

() in good faith; and

(i) to avoid injury to the religious susceptititis of adherents of that
religion or creed.
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(3) To avoid doubt, if:
(a) an employer terminates an employee's employraad

(b) the reason, or a reason, for the terminat®orhat the position held by the
employee no longer exists, or will no longer exéstd

(c) the reason, or a reason, that the position Imglthe employee no longer exists, or
will no longer exist, is the employee's absenceprmposed or probable absence,

during maternity leave or other parental leave;
the employee's employment is taken, for the pupadeparagraph (1)(g), to have

been terminated for the reason, or for reasonsidimal the reason, of absence from

work during maternity leave or other parental leave

(4) For the purposes of subsection (1), subsedii®(2) (which deals with the meaning of
voluntary emergency management activifyhas effect as if the word employee had its

ordinary meaning.”
Workers enjoying special protection from dismissal - Please list any categories, such as

women during the pregnancy and maternity leave, workers’ representatives etc.

Employees are not segregated into categories any further than what has been detailed
above.

Procedural requirements for individual dismissals

14.

15.

16.

Notification to the worker to be dismissed —
In which form the employer must inform the worker about his or her dismissal (orally or in

writing)?

Employers are permitted to dismiss employees orally. However, as is noted in the Small
Business Fair Dismissal Code, it is preferable for employees to be notified in writing. In
instances of serious misconduct, this may not always be possible at the time.

http://www.fwa.qgov.au/index.cfm?pagename=legislationfwdismissalcode

Length of the notice period — How long in advance does the employer have to inform the
worker about his or her dismissal?

The notice period varies with the employee’s length of service. For a dismissal not to be
unfair an employer must provide the employee with an opportunity to respond to a warning
and give the employee a reasonable chance to rectify the problem, having regard to the
employee's response.

Pay in lieu of notice — authorised or no by law?

Authorised by law (as a minimum) as per below:

“FAIR WORK ACT 2009 - SECT 117
Requirement for notice of termination or payment inlieu
Notice specifying day of termination
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(1) An employer must not terminate an employeapleyment unless the employer has
given the employee written notice of the day of tidmgnination (which cannot be before the
day the notice is given).

Note 1: Section 123 describes situationshithvthis section does not apply.

Note 2: Sections 28A and 29 of thAets Interpretation Act 190fprovide how a notice
may be given. In particular, the notice may be giteean employee by:

(a) delivering it personally; or
(b) leaving it at the employee's last knaaddress; or
(© sending it by pre-paid post to the ergplds last known address.

Amount of notice or payment in lieu of notice
(2) The employer must not terminate the employe@gloyment unless:

(a) the time between giving the notice and the afathe termination is at least the
period (theminimum period of notice worked out under subsection (3); or

(b) the employer has paid to the employee (ormtatheer person on the employee's
behalf) payment in lieu of notice of at least thaoant the employer would have been
liable to pay to the employee (or to another persorihe employee's behalf) at the
full rate of pay for the hours the employee wouilédn worked had the employment
continued until the end of the minimum period ofice.

(3) Work out the minimum period of notice as fol

(a) first, work out the period using the followitaple:

Period
Employee's period of continuous Period
service with the employer at the
end of the day the notice is given
1 Not more than 1 year 1
week
2 More than 1 year but not more than 2
3 years weeks
3 More than 3 years but not more than 3
5 years weeks
4 More than 5 years 4
weeks

(b) then increase the period by 1 week if the eyg@ is over 45 years old
and has completed at least 2 years of continuougeawith the employer at
the end of the day the notice is given.”

17. Notification to administration — Does the employer have to notify the public administration
before dismissing a worker?

Only in limited circumstances:

11



18.

“FAIR WORK ACT 2009 - SECT 785
Employer to notify Centrelink of certain proposed erminations
(1) If an employer decides to terminate the emmieyt of 15 or more employees for reasons
of an economic, technological, structural or simiteture, or for reasons including such
reasons, the employer must give a written noticugthe proposed terminations to the Chief
Executive Officer of the Commonwealth Services axly Agency (Centrelink).
(2) The notice must be in the form (if any) présed by the regulations and set out:

(a) the reasons for the terminations; and

(b) the number and categories of employees liteelye affected; and

(c) the time when, or the period over which, thepyer intends to carry out the
terminations.

(3) The notice must be given:
(a) as soon as practicable after making the degisind
(b) before terminating an employee's employmericrordance with the decision.

(4) The employer must not terminate an employeaiployment in accordance with the
decision unless the employer has complied withgadion.

Note: This subsection is a civil remedgvision (see Part 4-1).

(5) The orders that may be made under subsect6(lbin relation to a contravention of
subsection (4) of this section:

(@) include an order requiring the employer nottdominate the employment of
employees in accordance with the decision, excepeamitted by the order; but

(b) do not include an order granting an injunction

Notification to workers’ representatives — Does the employer have to inform workers’
representatives for each individual dismissal?

An employer is obliged to notify workers’ representatives in the following circumstances:

FAIR WORK ACT 2009 - SECT 205
Enterprise agreements to include a consultation ten etc.
Consultation term must be included in an enter@geement

(1) An enterprise agreement must include a teroo(sultation term) that:

(a) requires the employer or employers to whighabreement applies to consult the
employees to whom the agreement applies about ma&dtplace changes that are
likely to have a significant effect on the employeand

(b) allows for the representation of those empisydor the purposes of that
consultation.

Model consultation term

(2) If an enterprise agreement does not includersultation term, the model consultation
term is taken to be a term of the agreement.
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(3) The regulations must prescribe thedel consultation ternfior enterprise agreements.

FAIR WORK ACT 2009 - SECT 786

FWA may make orders where failure to notify or consilt registered employee
associations about terminations

(1) FWA may make an order under subsection 78¥{tlis satisfied that:

(a) an employer has decided to terminate the gmmat of 15 or more employees
for reasons of an economic, technological, strattor similar nature, or for reasons
including such reasons; and

(b) the employer has not complied with subsea®)n(which deals with notifying
relevant registered employee associations) or stibeg3) (which deals with
consulting relevant registered employee associsiti@md

(c) the employer could reasonably be expectedte lknown, when he or she made
the decision, that one or more of the employeeseweembers of a registered
employee association.

Notifying relevant registered employee associations
(2) An employer complies with this subsection if:

(a) the employer notifies each registered empl@gsociation of which any of the
employees was a member, and that was entitledotegent the industrial interests of
that member, of the following:

() the proposed terminations and the reasonthfan;
(i) the number and categories of employees likelipe affected;

(iif) the time when, or the period over which, tmployer intends to carry
out the terminations; and

(b) the notice is given:
(i) as soon as practicable after making the decjsand

(i) before terminating an employee's employmentaccordance with the
decision.

Consulting relevant registered employee assoction
(3) An employer complies with this subsection if:

(a) the employer gives each registered employsecagion of which any of the
employees was a member, and that was entitlegptesent the industrial interests of
that member, an opportunity to consult the emplayer

() measures to avert or minimise the proposeditetions; and

(i) measures (such as finding alternative emplenth to mitigate the
adverse effects of the proposed terminations; and

(b) the opportunity is given:
(i) as soon as practicable after making the decisind

(i) before terminating an employee's employmentaccordance with the
decision.”

19. Approval by administration — Does the employer need to obtain any authorisation from the
administration to dismiss a worker?

13



20.

No.

Approval by workers’ representatives — Does the employer have to obtain any
authorisation to dismiss a worker?

No. See also answers to questions 17 and 18.

Procedural requirements for collective dismissals for economic reasons

21.

22.

23.

24,

25.

26.

27.

28.

Definition of collective dismissal - e.g. percentage or number of workers concerned

See answer to question 17 and 18.

Prior consultation with trade unions/workers’ representatives — Does the employer have to
consult them in case of planned collective dismissals for economic reasons?

See answer to question 18.

Notification to the public administration in case of planned collective dismissals for
economic reasons — Must the employer notify the public authorities?

See answer to question 17.

Notification to workers’ representatives — Is the employer obliged to inform them in case of
collective dismissals for economic reasons?

See answer to question 18.

Approval by the public administration — Does the employer have to obtain any
authorisation in case of expected collective dismissals for economic reasons?
No.

Approval by workers’ representatives — Must collective dismissals be authorised by
workers’ representatives?

No. See also answer to question 18.

Priority rules for collective dismissals — Are there any legal rules to select workers to be
dismissed (social considerations, age, job tenure)?

Not as set out in the legislation. But some Enterprise Agreements so provide.

Is the employer obliged to consider transfers, retraining and other options prior to
dismissal?
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Yes, see answers to question 11 and 15.

29. Priority rules for re-employment — Are there any obligations for an employer to first
consider applications of former redundant workers while re-hiring the workforce?

No.
Severance payment

30. Severance pay — What does the employer have to pay to a worker in case of dismissal for
personal and/or economic reasons?

“FAIR WORK ACT 2009 - SECT 119

Redundancy pay

Entitlement to redundancy pay

(1) An employee is entitled to be paid redundapay by the employer if the employee's
employment is terminated:

(a) at the employer's initiative because the egyglmo longer requires the job done
by the employee to be done by anyone, except whérés due to the ordinary and
customary turnover of labour; or

(b) because of the insolvency or bankruptcy ofaimployer.

Note: Sections 121, 122 and 123 describe situafiomghich the employee does not have
this entitlement.

Amount of redundancy pay

(2) The amount of the redundancy pay equals tta éanount payable to the employee for
the redundancy pay period worked out using theohg table at the employee's base rate of
pay for his or her ordinary hours of work:

Redundancy pay period

Employee's period of Redundancy
continuous service with the pay period
employer on termination

1 At least 1 year but less than 2 4 weeks
years

2 At least 2 years but less than 3 6 weeks
years

3 At least 3 years but less than 4 7 weeks
years

4 At least 4 years but less than 5 8 weeks
years

5 At least 5 years but less than 6 10 weeks
years

6 At least 6 years but less than 7 11 weeks
years

7 At least 7 years but less than 8 13 weeks
years

8 At least 8 years but less than 9 14 weeks
years

9 At least 9 years but less than 10 16 weeks
years
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Redundancy pay period

Employee's period of Redundancy
continuous service with the pay period
employer on termination

10 At least 10 years 12 weeks

Avenues for redress (penalties, remedies) and litigation procedure for
individual complaints on dismissals

31. Compensation for unfair dismissal — Are there any legal limits (ceiling in months or any
calculation method defined by law) or freely decided by the judge?

Note: compensation is only awarded where reinstatement is inappropriate.

“FAIR WORK ACT 2009 - SECT 392

Remedy--compensation

Compensation

(1) An order for the payment of compensation fmeeson must be an order that the person's
employer at the time of the dismissal pay compémsab the person in lieu of reinstatement.

Criteria for deciding amounts
(2) In determining an amount for the purposesrobeder under subsection (1), FWA must
take into account all the circumstances of the cadading:

(a) the effect of the order on the viability oétemployer's enterprise; and
(b) the length of the person's service with theleger; and

(c) the remuneration that the person would haegeived, or would have been likely
to receive, if the person had not been dismissadl; a

(d) the efforts of the person (if any) to mitigdtee loss suffered by the person
because of the dismissal; and

(e) the amount of any remuneration earned by #énsgm from employment or other
work during the period between the dismissal anal itieking of the order for
compensation; and

() the amount of any income reasonably likelyo®so earned by the person during
the period between the making of the order for cemsption and the actual
compensation; and

(g) any other matter that FWA considers relevant.

Misconduct reduces amount

(3) If FWA is satisfied that misconduct of a persmntributed to the employer's decision to
dismiss the person, FWA must reduce the amount duldv otherwise order under
subsection (1) by an appropriate amount on acaafuthie misconduct.

Shock, distress etc. disregarded

(4) The amount ordered by FWA to be paid to agewsmder subsection (1) must not include
a component by way of compensation for shock, elistior humiliation, or other analogous
hurt, caused to the person by the manner of treoperdismissal.
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32.

Compensation cap
(5) The amount ordered by FWA to be paid to agretsder subsection (1) must not exceed
the lesser of:

(a) the amount worked out under subsection (G); an

(b) half the amount of the high income threshaidthiediately before the dismissal.

(6) The amount is the total of the following amtsun
(a) the total amount of remuneration:
(i) received by the person; or
(i) to which the person was entitled;

(whichever is higher) for any period of employmauith the employer during the 26
weeks immediately before the dismissal; and

(b) if the employee was on leave without pay dhaut full pay while so employed
during any part of that period--the amount of repmation taken to have been
received by the employee for the period of leavadcordance with the regulations.”

Reinstatement — provided in law, rarely or often available to a worker unfairly dismissed?

Provided in law:

“FAIR WORK ACT 2009 - SECT 391

Remedy--reinstatement etc.

Reinstatement

(1) An order for a person's reinstatement musaberder that the person's employer at the
time of the dismissal reinstate the person by:

(@) reappointing the person to the position in olwhthe person was employed
immediately before the dismissal; or

(b) appointing the person to another position erms and conditions no less
favourable than those on which the person was gmglammediately before the
dismissal.

(1A) If:

(a) the position in which the person was emplayeaediately before the dismissal
is no longer a position with the person's empl@gehe time of the dismissal; and

(b) that position, or an equivalent position, ipasition with an associated entity of
the employer;

the order under subsection (1) may be an orddret@s$sociated entity to:

(c) appoint the person to the position in whioh plerson was employed immediately
before the dismissal; or

(d) appoint the person to another position on $eamd conditions no less favourable
than those on which the person was employed imrteddibefore the dismissal.

Order to maintain continuity
(2) If FWA makes an order under subsection (1) emsiders it appropriate to do so, FWA
may also make any order that FWA considers apmtspto maintain the following:
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33.

34.

35.

36.

37.

(a) the continuity of the person's employment;

(b) the period of the person's continuous serwdgégh the employer, or (if
subsection (1A) applies) the associated entity.

Order to restore lost pay

(3) If FWA makes an order under subsection (1) emsiders it appropriate to do so, FWA
may also make any order that FWA considers apptgptd cause the employer to pay to the
person an amount for the remuneration lost, ohflike have been lost, by the person because
of the dismissal.

(4) In determining an amount for the purposesrobader under subsection (3), FWA must
take into account:

(a) the amount of any remuneration earned by énsom from employment or other
work during the period between the dismissal arel ieking of the order for
reinstatement; and

(b) the amount of any remuneration reasonablyhlike be so earned by the person
during the period between the making of the orderréinstatement and the actual
reinstatement.”

Preliminary (judicial and/or extra-judicial) conciliation - Is it mandatory or not?

Not described in the legislation, but unfair dismissal cases will generally go to a conciliator
prior to going to hearing. Common for matters to go into private conference with consent
of all parties. These steps are not mandatory, but in practice all unfair dismissal cases are
referred for conciliation.

Competent courts - What bodies are competent for disputes on dismissals
(ordinary tribunals, specialised labour courts)?

a) Fair Work Australia - an industrial relations/employment tribunal.
b) Federal Court or the Federal Magistrates Courts.
Alternative arbitration / mediation — Do the parties to an employment contract

have any alternative possibility to settle out their labour dispute?

Some collective agreements will nominate an outside independent third party
other than Fair Work Australia to mediate disputes.

Length of the court procedure - What is the average length for a case on
dismissals (are there any legal limitations)?

The Fair Work Australia 2009-2010 Annual Report states that 85% of termination
of employment applications are finalised with 87 days of their lodgement [ISSN
1838-5222]. There is no legal limitation on when such a matter must be
concluded by, however, such claims under the Fair Work Act 2009 must be
brought within 14 days (unfair dismissal) or 60 days (general protections).

Maximum time to make a claim for unfair dismissal — During which period does the
worker have to bring his or her complaint to the court?
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14 days. Also see answer to Question 36.

Il. ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS
1. Which court decisions in your country have been related to the economic crisis (with the
main focus on EPL)?
Please share information about any court decisions which:

- Have influenced the interpretation of legal provisions regulating dismissals, fixed-
term contracts etc;
- Were necessary to fill any gaps in the national labour law?

We have not been able to find any cases specifically in these categories. However, in 2008
the then Australian Fair Pay Commission which was charged with the responsibility of fixing
the national minimum wage, did not award an increase for that year.
http://www.fwa.qgov.au/index.cfm?pagename=afpc2009wagereview

The number of applications alleging unfair dismissal or unlawful dismissal incurred in the
period 1 July 2009 - 30 June 2010 the Fair Work Australia Annual Report 2009/10 states:

- 11,116 applications for unfair dismissal remedy; and
- 1188 applications to deal with contraventions involving dismissal (unlawful).

However, as the ability to bring such claims was enlarged with the Fair Work Act 2009 due to
a change in the definition of a small-business employer, it is not possible to say how much, if
any, of the increase was attributable to the global financial crisis.

2. Are there any labour law reforms under discussion in your country caused or affected by the
economic crisis (to make labour more flexible, or to extend protection to some categories of
workers)?

Small business continues to call for an expansion of protections from unfair dismissal claims,
but reforms are not currently on the legislative agenda.

France
I.  Employment protection legislation (EPL)
Source and scope of regulation

1. Source of regulation —What is the main law (titte and date of adoptiospulating
employment contracts and dismissals (Please proaxid®eb-link, Word/PDF version, its
translation in English or French).

The main French law regulating employment contrantbdismissals is the “Code du travail”
(Code of Labour). This code is divided in two padse comprising Articles from legislative
origin (numbered “L”), the other containing Artislassued by corresponding regulations
(numbered as “R” if Council of State decrees or f{D3imple decrees of the Government.

This Code was completely re-codified in its twotpan 2007 and 2008. The brand new
version can be read on the  following legal Websiteaddress:
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http://www.legifrance.gouv.fr/affichCode.do?cidText EGITEXT000006072050&dateText
€=20100907

It was a heavy duty useful work. But, for a whileis uneasy for a lawyer to find his way
among new texts and numberings...

Here are the main headings of the Labour Code :

- Rights and freedoms inside the company : L 1221-1

— Discriminations : L 1131-1-1L1134-5

- Employment equality between women and men

— Harassments : L 1151-1 - L 11554

— Corruption : L 1161-1

— Contract of employment L 1211-1 - L. 1274-7
R 1221-1 - D 1273-8

** Formation and execution : L 1221-1 - L 1227-1
R 1221-1 — R 1227-7

** Breech of the unspecified term contract : 3121 — L 1238-5
R 1231-1 - R 1238-7

** Fixed-term employment contract : L 1241-1 - 24B-11
D 1242-1 — D 1247-2

** Temporary employment contract : L 1251-1 — 152213
D 1251-1 — R 1245-9

— Duration of work, wages, incentives L3111-1-1L3172-2
R 3121-1 - R 3173-3

— Health and security at work : L411-1-14831-1

R 4121-1 - R 4822-1

Scope of legislation- What categories of workers are excluded fromrdwgulation? (e.qg.
public servants, domestic workers, police, judigietc).

Are excluded : - public servants (comprising pelijudiciary, army) unless secondment or
temporary assignment in a private company

- persons not linked by a contract of employmettirsy out their legal subordination to an
employer (but on the other hand, are included ygizer's will some non-employees who
are placed in a situation of economic subordinatiih regard to companies or groups)

Work duration rules do not apply to “cadres diagts” (company managers).

Size of enterprise excluded -Are any enterprise of a certain size (e.g. emplpyass than
20 workers) excluded from the scope of applicatibthe law?

Yes. For instance, dismissal for redundancy lavsdwe apply to domestic workers.

In the same way, law provides that the unfair désali of an employee gives rise to damages
amounting to no less than six month wages whereit@oyee is at least 2 years' service and
the employer's staff is 11 employees or more. (Ciwadravail, article L. 1235-3). Where
more than 11 workers are employed, the loss sestdig the victim is assessed by the judge,
according to the real damage. (L. 1235-5 and L51P8)
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4.

Collective agreements— Are there any important collective agreements geheral
application at the national and/or branch level?

Yes, there are.
National level :
- All branches covered

Eg : Accord national interprofessionnel sur le Bément et la violence au travail
(Interprofessional national agreement on harassarmahviolence at work)

— Specific branch covered by national collective agrent

Eg : Convention collective nationale des industdesniques (National collective agreement
of chemical industries)

Types of employment contracts

5.

Probationary period - What is its maximum duration?

51 Under Article L. 1221-19 of the new Code davéil, issued from the law n°® 2008-
596 if 25 june 2008, thainspecified term contract of employment may include a
probationary period whose maximum duration is :

» 2 months for workers and employees
» 3 months for supervisory staff and technicians
* 4 months for managers

This period may be renewed once where a branah sreement provides for it (L. 1221-
21). The agreement must set out conditions anatidas for the renewal.

In any event, the probationary period duration matyexceed, renewal included :

4 months for workers and employees

6 months for supervisory staff and technicians

8 months for managers

Collective agreements may provide for shorter mricghe employer has to comply with.

5.2 Fixed-term contract may also comprise a probationary peribdlZ42-11). Its duration
should not exceed :

— 1 day per week within the limit of 2 weeks wimeninitial duration of the contract is
equal or inferior to 6 months

— 1 month in other cases.
But customs or collective agreements may profodéesser durations.

Fixed-term contracts (FTC) — May FTC be concluded only for objective and miate
reasons (e.g. nature of work) or without any linnta?

French labour law (Articles L. 1241-1 to L. 1248-d4nd D 1241-1 to D 1247-2) and case-law
do frame strictly the conditions for concluding®&T

As a matter of principle, FTC, whatever its reasanay not be concluded whith the aim or
the result of filling on a sustainable (long-terimdsis a job related to the normal and
permanent activity of the company (L. 1242-1).

FTC is allowed only in order to perform a preceed temporary task, morover in the
following cases :

1. Replacement of a worker in case of :
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a Absence
b temporary changeover of an employee to pae-tiork
etc

2. Temporary increase of the company activity

3. Seasonal employments

4 Employments which constant custom , in specifictars of activity defined by decree or
extended collective agreements , authorise toeb®ned by FTC due to the nature
of the activity and the naturally temporary featof the employments.

5. Recruitments within the frame of regulations edmat recruiting specific categories of
unemployed people

6. Employer's commitment to provide a complementagational training to the employee

7. “Contrat a objet défini” (definite object conttacreated by a law of 25 june 2008. This
experimental pattern lasts between 18 and 36 mpmilit normally ends whith the
realization of the object it has been concluded fo

Maximum number of successive FTC -Are there any legal limitations?
No maximum number of successive FTC, but duratiortdtion.

** Under Article L. 1244-1, successive FTC may lmncluded with the same workar the
following cases :

Replacement of a worker off work
Replacement of a worker whose contract of emplntiis suspended
Seasonal employments

Employments which constant custom , in specifidas of activity defined by decree or
extended collective agreements , authorise toeb®mpned by FTC due to the nature
of the activity and the naturally temporary featof the employments.

(..)

** Under Article L. 1244-3, when FTC has expired, other such contract may be concluded
on the same employmebefore awaiting periodthe duration of which is defined by
Article L. 1244-3.

There are some exceptions to this waiting periodl244-4) in particular when the absent
employee has not resumed work

Maximum cumulative duration of FTC — Are there any legal limitations?

The general rule is that the total duration of FTCshould not exceed 18 months (renewal
included).

But there are exceptions, and duration of FTC may & extended to 24 months in some
cases (L 1242-8) :

— Contract of employment performed abroad
— Exceptional order for export business

Furthermore, the case-law of French “Cour de cassan” rules that the legal limitation
does not apply to FTC concluded in order to replacan absent employee, when this
contract has no precise term but has a minimum durgon.

What is the percentage of the workforce under FTC2 Please provide any statistics, if
available.
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Temporary employment represents , in % of depensiapioyment :
14.0 in 1999
14.2 in 2008
13,5in 2009

But the part of FTC in new recruitments of yea©2O0vary, according to branches and
company size, between 64 and 82 % (source : Ddessmouvements de main d'oeuvre au
4eme trimestre 2009” :

(http://www.travail-solidarite.gouv.fr/IMG/pdf/2@L - 049 - Les mouvements de main-
d_oeuvre au_quatrieme_trimestre 2009.pdf

Substantive requirements for dismissals (justifiadd prohibited grounds)

10.

11.

12.

Obligation to provide reasons for dismissals 4s the employer obliged to provide the
worker with a reason of dismissal?

Yes.

Under Article L. 1232- 6 Code du travail , when tamployer decides to dismiss an
employee, he must notify him/her in writing this cton by registered letter with
acknowledgment of receipt.

This letter has to set forth the reasons of thendisal.

And the Cour de cassation requires that these dgsowhould be precise, objective and
materially verifiable (“matériellement vérifiablés'The Supreme Court rules that a dismissal
without written statement of the reasons, or wittprecise grounds is unfairSqc. 29
november 1990, Mr Rogie vs société Sermaize Disioil, n° 88-44308, Bulletin 1990 V n°
598 p 360

Valid grounds to dismiss a worker -Are any valid reasons to justify a dismissal listethe
law - e.g. worker’s conduct, worker’s capacity, e@mic reasons, or any fair reasons?

The Labour Code states that the employee may bmistied for economic reasons
(redundancy ; refusal by the worker of a modificatof the employment contract proposed
for economic reasons [L. 1233-3]) or personal reageeal and serious grounds [L. 1232-1] ;
serious fault [L. 1234-1] ; physical unfithess antpossible redeployment [L. 1226-4 and
L.1226-12]).

Case-law adds the case of “force majeure”, strutned.

A new law (n° 2008-596, 25 June 2008) authorizesntlutual termination of the contract of
employment [L. 1237-11 to L. 1238-5]

The anticipatory breach of FTC may is allowed adnlgase of serious fault, force majeure or
conventional termination [L. 1243-1].

Prohibited grounds to dismiss a worker Are there any prohibited grounds listed in the la
or this issue is regulated by general non-discratidgm provisions?

* Moral or sexual harassment [ L. 1152-2 + L. 11532 1153-3] : dismissal of the
victim or the witness of such harassment

» Worker's health, if not ascertained by the compadgcttor, is a forbidden ground for
dismissal, because it means discrimination (L. 11,32 1132-4, L. 1133-3)

* Suing the employer on the basis of professionahkgubetween women and men [L.
1144-3]

» Discrimination : dismissal on the discriminatorysisa] L. 1132-1] of :
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- origin ; gender ; sexual orientation ; age ; ifgmsituation ; pregnancy ; genetical
characteristics ; supposed belonging or non-befantp an ethnic group, a nation or
a race; political opinions ; unionism ; religiophysical appearance ; family name ;
health ; handicap

- Having witnessed or reported such schemes [L2B]3

Right to withold labour (“Droit de retrait”) : thiaw forbids dismissing a worker or a group
of workers who remove from a work situation whibley reasonably could deem it implied
a serious and imminent danger to their life ouhtbalth of each of them [L. 4131-3]

Right to strike [L. 1132-2] :

13. Workers enjoying special protection from dismissal- Please list any categories, such as
women during the pregnancy and maternity leavekersi representatives etc.

— victims of industrial injury or work related disead.. 1226-7 to L. 1226-12)
— women during the pregnancy and maternity leavd 225-4, L. 1225-5)
— different workers' representatives (L. 2411-4 t@411-20)

— Worker providing assistance to employee duringdismissal procedure -  “conseiller
du salarié” (L. 2411-21)

— labour court lay magistrates (L. 2411-22)
— Worker doing his National Service (L. 3142-71, 42-74, L. 3142-75)
— Company's occupational health officer (L. 4623-4.td623-7)

OTHER WAYS OF TERMINATION IN FRENCH LABOUR LAW

The employee is allowed to obtain himself the termation of his contract of
employement by these avenues :

— resignation

— judicial termination of employment (the labour court is asked to terminate the
contract on the ground of employer's fault)

— “prise d'acte de la rupture” [= “notice of termination” (?) “constructive dismissal”
(?)] - a system built by Cour de cassation since da 2003 and named by an autor
“auto-licenciement” (auto-dismissal) : the employeaotifies himself the termination of
the contract to the employer and then asks the lalw judge to qualifiy this
termination as an unfair dismissal. If his claim isaccepted, the “prise d'acte” produces
the effects of an unfair dismissal : the judge whdecides that the facts alleged justified
the termination must grant the employee damage, pain lieu of notice and related
annual leave, and severance pay (Soc. 20 januaryl®) n° 08-43471).

- If the facts are not found justified, the “prise dacte” produces the effects of a simple
resignation.

But whatever qualification is given, the termination of the contract isimmediate: this is
a major difference with judicial termination, that occurs only when the court rules if
claim is sustained : if the facts are not seriousneugh to justify termination, the
contract... continues (Soc. 7 july 2010, n° 09-426)3

Procedural requirements for individual dismissals

14. Notification to the worker to be dismissed- In which form the employer must inform the
worker about his or her dismissal (orally or intig)?
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15.

16.

17.

18.

19.

20.

In writing , as said above, by registered letter with ackndgrieent of receipt (L. 1232-6,
dismissal on the ground of real and serious casiseell as individual dismissal for economic
reasons ; L. 1233-15, collective dismissal of lgss 10 workers within the same period of
30 days ; L. 1233-39, collective economic dismisgdlO workers or more in the same period
of 30 days)

Length of the notice period —How long in advance does the employer have to inftite
worker about his or her dismissal?

The worker must be summoned to an interview befbee employer decides whether to
dismiss him/her or not. The dismissal can be restibne day after. If this dismissal is on the
ground of serious fault or gross negligence, ietafffect at once.

When the dismissal occurs on a disciplinary groundjust be notified within one month,
otherwise it becomes void (L. 1332-2).

On non-disciplinary grounds as on a discplinaryugwithout serious fault, dismissal will
take effect at the end of the term of notice (1 thahseniority > 6 months and < 2 years ; 2
months if > 2 years) (L. 1234-1).

But collective agreements may provide for longeiqas.
Pay in lieu of notice— authorised or no by law?
Dismissal with wages in lieu of notice is authodidgy Article L. 1234-5 of Code du travail.

Notification to administration — Does the employer have to notify the public adstiation
before dismissing a worker?

Yes when it concerns dismissals for economic reason

No, as regards individual dismissals for non-ecanaeasons (barring dismissals of workers'
representatives)

Notification to workers’ representatives — Does the employer have to inform workers’
representatives for each individual dismissal?

No, except when the dismissal occurs within thenaf a winding up (L. 1233-60)

Approval by administration — Does the employer need to obtain any authosisdtom the
administration to dismiss a worker?

No (barring workers' representatives)
The administration authorisation of dismissals texisintil 1986, where it was suppressed

Approval by workers’ representatives — Does the employer have to obtain any
authorisation to dismiss a worker?

No. It is up to the employer to decide, in accomgawith his managerial power (“pouvoir de
direction”)

Procedural requirements for collective dismissats £conomic reasons

21.

22.

Definition of collective dismissal- e.g. percentage or number of workers concerned
Criterium is botmumberandlengh of the period

Collective dismissal occurs where it concerns ntba® one worker. The division Is made, as
aforesaid, between dismissals of less than 10 @mdisbals of more than 10 in the same
period of 30 days.

Prior consultation with trade unions/workers’ representatives— Does the employer have
to consult them in case of planned collective désalis for economic reasons?

Yes(L. 1233-8 to L. 1233-10; L. 1233-28 to L. 1233-3.. 1233-58)
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23. Notification to the public administration in case d planned collective dismissals for
economic reasons- Must the employer notify the public authorities?

Yes

24. Notification to workers’ representatives— Is the employer obliged to inform them in case
of collective dismissals for economic reasons?

Yes

25. Approval by the public administration — Does the employer have to obtain any
authorisation in case of expected collective disalsfor economic reasons?

No

26. Approval by workers’ representatives — Must collective dismissals be authorised by
workers’ representatives?

No

27. Priority rules for collective dismissals —Are there any legal rules to select workers to be
dismissed (social considerations, age, job tenure)?

Yes.

Under Article L. 1233-5 Code du travail the em@oymust define criteria aimed at the
selection of workers for reduncy.

These criteria armter alia :

- family dependents, in particular those of singleepts

— seniority in the company

— great difficulties to be remployed (handicapped agithg workers)
— professional skills, assessed per category

28.Is the employer obliged to consider transfers, retining and other options prior to
dismissal?

Yes Within the framework of his “obligation de rectasnent”, the employer must take
accompanying social measures aimed at aid foiptegieg or retraining workers in order to
avoid their redundancy.

Under Article L. 1233-4 the dismissal of a workar the ground of economic reasons can
occur only where all training and adaptation @ffdrave been made and his redeployment
is not possible in the business or the group tchvit belongs.

These offers for redeployment must be written predises.

29. Priority rules for re-employment — Are any obligation for an employer to first conside
applications of former redundant workers while menly the workforce?

Yes. The priority for re-employment (“priorité de r éembauche”) is set out in Articles
L.1233-42 and L. 1233-45.

This priority must be specified in the dismissal lder.

Severance payment

30. Severance pay -What does the employer have to pay to a workerase of dismissal for
personal and/or economic reasons?

If the dismissal is judged unfair or irregular, tmployer will pay damaggsus severance
pay.
If fairness and validity are not challenged, hd juit have to pay severance indemnity.
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The amount may not be lower than one fith of theatinly salary per year of seniorittWhen
seniority exceeds 10 years, severance pay is seteby two fiths of month per yeaver
these ten years. (R. 1234-2)

Of course, collective agreements can be more gasero

Avenues for redress (penalties, remedies) andditign procedure for individual complaints on
dismissals

31.

32.

32.

Compensation for unfair dismissal— Are there any legal limits (ceiling in months amy
calculation method defined by law) or freely dedidy the judge?

There are only minimum thresholds beyond whichulkge freely assesses damages.
Reinstatement —provided in law, rarely or often available to a werunfairly dismissed?

In French labour law, reinstatement is linked he riullity of dismissal, which is different
of unfair dismissal : if void, the dismissal igroactively supposed not to have ever existed
and the worker must resume employment.

Case-law puts on that there are no nullities withaot text or violation of
fundamental rights  or principles

Many articles of the Labour Code provide for nullties. For instance, when a workers'
reprensentative has been laid off without the autbrisation of the labour inspector.

Cour de cassation holds that the dismissal of a waer who withdraws from his work
station because he can reasonably think he is exgenl to a serious and imminent hazard
for his life or heath, is void if decided on the gund of this abandonment. Nullity is
pronounced, though not provided for by the text, kcause the employer has both the
legal obligation to respect this right of the emplgee, and the judicial obligation to
ensure effectively, as a result, safety and healtat work (“O bligation de sécurité de
résultat”).

Vu l'article L. 231-8-1 devenu l'article L. 4131-3du code du travail, ensemble
l'article L.1121-1 du méme code interprété a la lunére de l'article 8 § 4 de la
directive 89/391/CEE du 12 juin 1989 ;

Attendu d'une part qu'aucune sanction, aucune retemne de salaire ne peut étre
prise & I'encontre d'un travailleur ou d'un groupe de travailleurs qui se sont
retirés d'une situation de travail dont ils avaientun motif |égitime de penser
gu'elle présentait une danger grave ou imminent pauchacun d'eux ; d'autre
part que lI'employeur, tenu d'une obligation de sécurité @égultaten matiere de
protection et de sécurité au travail, doit en asswar I'effectivité ; qu'il s'ensuit
gu'est nul le licenciement prononcé par I'employeur pour un mtf lié a I'exercice
Iégitime par le salarié du droit de retrait de sonposte de travail dans une
situation de danger;

(Soc. 28 janvier 2009, Mr Wolff vs société Sovab 0i-44556, bull. Civ. 2009, V,
n°24)

To notice : The judge has the possibility to propse reinstatement when the dismissal is
only unfair (L. 1235-3

Preliminary (judicial and/or extra-judicial) concil iation — Is it mandatory or not?

The parties are obliged to appear personally befor¢ghe labour court for a preliminary
judicial conciliation (R. 1454-12).

There are exceptions. E.g. when the claimant askerfthe requalification of his FTC as
an unspecified-period contract, he may seize dirdgtthe judgment chamber (L. 1245-2)

27



33. Competent courts — What bodies are competent for gputes on dismissals (ordinary
tribunals, specialised labour courts)?

At first instance, the Conseil de Prud’hommesdstlised labour court comprising only lay
magistrates) is competent. Its  rulings are chghe either before a Cour d'appel(2
degree jurisdiction composed only of professiopadges) or the Cour de cassation
(highest Court of the judiciary).

34. Alternative arbitration / mediation — Do the parties to an employment contract have any
alternative possibility to settle out their labourdispute?

Yes as regards mediatiofhe parties to the employment contract have sugossibility,
which is offered generally by the French civil pedure Code (Articles 131-1 to 131-15) and
the Directive 2008/52/CE of European Parliamemt @ouncil, 21 may 2008. A specific text
of the labour Code also provides for mediatiothim case of moral harassment (L.1152-6).

To notice : mediation is applicable to the regolutof collective disputes (L. 2523-1 to
L.2523-10, R. 2523-1 to R. 2523-20)

No as regards arbitratioThis procedure is set up for the solution of exdilve disputes
(L.2524-1 to 2524-11)

35. Length of the court procedure — What is the averagéength for a case on dismissals (are
there any legal limitations)?

The average length of the procedure before the é€llods prud’hommes was of 7 months in
20009.

*** 25 % of the cases were over within 2,1 months

*** 50 % of the cases were over within 8,1 months

*** 75 9% of the cases were over within 14,7 months

Before the appellate courts, the average lengthidz® months.
Before the Cour de cassation, the average lengthlw,5 months

36. Maximum time to make a claim for unfair dismissal —During which period does the
worker have to bring his or her complaint to the cairt?

The time-limit to bring a complaint for unfair digssal to the court is 30 years.

A limitation exists for the claim against a disnailsfor economic reasons : Article L. 1235-7
makes provision for that the challenge of regwaoit validity of dismissal should be filed
before 12 months.

[I. ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS

1. Which court decisions in your country have beeategl to the economic crisis (with the main
focus on EPL)?

Please share information about any court decisigrich:

- Have influenced the interpretation of legal pross regulating dismissals, fixed-
term contracts etc;

Case-law relating to the definition of differentrtsoof working time (effective work, on-call
time, equivalent hours) have been establisheegal lprovisions.

Same thing with the definition of the “cadre didge”’ (top executive managers).

It may be said that case-law séigher requirementghan the law-maker as regards the
execution of the obligation of re-deployment (lemsement”) lying on the employer as a
means of preventing dismissals. And this, as maghn the appreciation made by trial
judges as in the review exerted by the Cour desatms, who demands that all the
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possibilities of re-deployment should be exploragithout reservation and without
geographic limits, and that this search would lbsta@mized through the obligation of
adaptation and training.

This severity recently leaded the legislator (2010-499 of 18 may 2010) to intervene and
relax the rules governing international re-deployment .

Examples :

Cour de cassation ruled that the offers of redepént in the framework of dismissal on
economic grounds should beriting, precise and concreteand should also concern the
entiregroup to which belongs the undertaking. These conditivese put on in the labour
code (L.1223-4). The law of 18 may 2010 added thatsalary should bequivalentto the
former one.

French highest judiciary Court also decided tiha@seé offers should include employments
locatedabroad as long as the other's country domestic legisiatiould not preclude it.

The law of 18 may 2010 created an Article L.123B-¢roviding that in the case of
employment offered abroad, the employer is obligealsk the employee, before dismissing
him, whether he/she accepts to receive offersagployment in a foreign country and
under which eventual restrictions relating to théaracteristics of the offered
employments, in particular as to payment and inatbn.

Then, the offers (that have to be in writing anecses) are only forwarded to the
employee who accepted to receive them.

Two recent rulings of the Cour de cassation ithtst the strictness of its requirements as
regardgrecisionandpersonalizatior(customization) of proposals.

Last july 2010, the Court demanded that, in cadereddeployment proposed in

undertakings of the group located abroad (Germamyhe specific) the employer should
precisenumber, nature and localizatioof the employments available in this country. As i
was not the case, the Court rejected the petitiolged against a decision of appellate
jurisdiction who had annulled the plan for job geesation (“plan de sauvegarde de
I'emploi”) which had been established by a compamploying more than 50 workers in the

framework of the dismissal of 10 workers or moréwm the same period of 30 days.

“ Et attendu que la cour d'appel, qui a constatédentreprise faisait partie d'un groupe et
que le plan de sauvegarde de l'emploi prévoyaipdasibilité de reclassements dans des
sociétés du groupe situées a I'étranger et, notamymea Allemagne, sans que soient toutefois
précisés le nombre, la nature et la localisati@s @mplois disponibles dans ces entreprises
étrangeres, a pu en déduire,abstraction faite detifmmerronés mais surabondants critiqués
par les trois derniéres branches du moyen, quelae ne répondait pas aux exigences de
['article L. 321-4-1 du code du travail, recodifagix articles L. 1233-61 et L. 1233-62 de ce
code ; Que le moyen n'est pas fondé ;

(Soc. 13 july 2010, n° 09-43028, société Toppamtemasks France vs Mr Allarousse and
alii,)

In an other decision of 13 july 2010, the Courcdssation held that the employer, who had
notified all the workers concerned by the reduwlgaproject, asame documentation
(literature) gathering the whole existing and available emplayisén the last branches of
the undertaking maintained in Germany, had faite€ulfil his obligation to submit to each

worker a customized proposal of re-deployment ayppate to his/her skills and abilities.
Thus, unfair dismissal damage was due to the coadewvorkers.

(Soc. 13 july 2010, Economat des armeées, n°0942839)
- Were necessary to fill any gaps in the nationablathaw?
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The Parisian subway workers of RATP are submitbectgulatory statutes that don't provide
for the daily break of 20 minutes after six hourrky established by Article L.3121-33 Code
du travail. The Cour de cassation ruled that RAERiiting a part of public authority, was
subject to the application of the UE Directive ofidvember 2003 relating to certain aspects
of work duration and setting out such a rest. A rappellate court was thence requested to
verify if the derogations defined by the Directisuld apply or not to the company, as they
are conditioned by granting equivalent advantagewdrkers. $oc. 17 february 2010, Mr
Cots vs RATP, n° 08-43.212

2. Are there any labour law reforms under discussioyaur country caused or affected by the
economic crisis (to make labour more flexible, @ektend protection to some categories of
workers)?

The reform of the retirement pension schemes i®ioggn the opinion (strikes, demonstrations)
and before the Parliament.

Hungary
[ll. EMPLOYMENT PROTECTION LEGISLATION (EPL)
Source and scope of regulation

38.Source of regulation —What is the main law (titte and date of adoptioepulating
employment contracts and dismissals (Please prawitféeb-link, Word/PDF version, its
translation in English or French).
The main law is the Labour Code (LC): Act XXI11802. on the labour Code. This act shall
apply for the employment relationship of the coitigetsector.

It is available on the NATLEX, the ILO website.

39.Scope of legislation— What categories of workers are excluded fromrdwgulation? (e.qg.
public servants, domestic workers, police, judigietc).
The LC is the basic, or the background law of thikeo acts. For the civil servants
relationship the LC shall apply, if the separatd does not order other way. On the other
area, the special acts mostly end with a list of gr@visions, which shall apply accordingly
(e.g. good faith and fairness, employers’ liabilifydamages, the protection period against
the termination)

There are separate acts for

o civil servants, who are employees of the publicosts) universities, museums,
medical institutes etc.
0 public servants, who are employees of the locaégouent
0 government servants, who are employees of theatetiterritorial organs of the
government (Act LVII. of 2010. on the legal statfigovernment servants)
There are separate acts for police officers, fddiss, for judges, for judicial employees, for
public prosecutors.

In Hungary all kind of dispute which are emergedtioé above mentioned employment
relationship belong to the labour court’s scope.

40.Size of enterprise excluded -Are any enterprise of a certain size (e.g. emppyass than
20 workers) excluded from the scope of applicatbthe law?
There are no any kinds of enterprises, which auebed from the scope of application of the
LC.

The LC contains only one variant provision regagdihe employers’ liability for damages:
private individual employer employing a maximunteaf full-time employees should be liable
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only for damages caused to the employee by negkgerhe other employers’ liability is

objective, regardless of accountability. This pssen (Section 175 of LC) declared null and
void by the Constitutional Court [41/2009 (111.20C decision). The Constitutional Court
considered the above mentioned provision as a idigtative provision: it established

unnecessary distinction among the injured workers.

The reasons of the LC decision disturbed the nexgldping intends of the labour law. The
academic and the employer association’s view haanlsame for a long time: the labour
law has to make a distinction between the biggerthe smaller enterprises on the form and
reasons of the termination. Now — from the begignrirthe LC provides same protection for
all workers, without any respect to the measureroétite enterprise.

41 Collective agreements— Are there any important collective agreements geheral
application at the national and/or branch level?
The weakness of the trade unions — which originatad the past —leads the weakness of the
collective agreements. The year of 2006 only 32%thef employers have collective
agreements. The multi employers’ collective agredsneovered only 2.7% of the competitive
sector. Most of the case the scope of the collecigreement is limited only for one
workplace. However we have a new act on the bréagtl bargaining, there are not any real
branch level collective agreement.

Most of the case the collective agreement justatespéhe rule of the LC. Some of them
provide higher redundancy pay, longer notice periotbre aid (e.g. offering another job

before dismissal) for dismissed workers. We haventphasise, that the LC contains very
sophisticated provisions of the terms of dismiasa the compensation as well.

Types of employment contracts

42 Probationary period - What is its maximum duration?
The duration of the trial period shall be thirtyyda A shorter or longer period, not to exceed
three months, maybe stipulated in the collectivgdiaing agreement, or agreed upon by the
parties. The trial period may not be extended. iAl fperiod may be stipulated under the
employment contract upon establishment of the gmaat relationship. Any deviation from
these provisions shall be considered invalid. (®ad1 of LC)

The court rules this invalidity under section 8.L&. It means the court shall recognise the
invalidity ex officio, if such invalidity cannot meedied within a short time without causing
injury to the parties and public interest.

The trial period is compulsory for the public sem& and government servants. Here the
minimum period is three months, and the maximuriogés six months

43 Fixed-term contracts (FTC) — May FTC be concluded only for objective and miate
reasons (e.g. nature of work) or without any linnta?
At the LC — contrary to the public area — is notamte list about objective or material
reasons of FTC, although the court could examimertasons of FTC from the beginning.
According to the judicial practise initiated a neprovision in 2003: the employment
relationship shall be recognised for unfixed dumatiif the renewing of the contract occurs
without of the rightful interest of employer andeinds for injury of rightful interest of
employee. In the absence of an agreement on theacpnan employment relationship is
established for an unfixed duration.

The period of fixed-duration employment shall beeideined according to the calendar or by
other appropriate means. If the duration of emplegirelationship is not determined by
calendar, the employer is obliged to inform the layge in the employment contract of the
expected duration of employment. (Section 79 of W@thout this kind of limitation or
information the employment relationship is constiras an unfixed duration.

44 Maximum number of successive FTC -Are there any legal limitations?
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There is not maximum number of successive FTCliftiteis the proper aim, the rightful
interest.

45 Maximum cumulative duration of FTC — Are there any legal limitations?
The duration of FTC shall not exceed five yeargluiding the establishment of a new
employment relationship. If the time between thd and the beginning of the new
relationship less than six months, the duratioredidbe add together.

46.What is the percentage of the workforce under FTC? Please provide any statistics, if
available.
There is not available statistics.

Substantive requirements for dismissals (justifiadd prohibited grounds)

47.0Obligation to provide reasons for dismissals 4s the employer obliged to provide the
worker with a reason of dismissal?
The employers must justify their ordinary and theraordinary dismissals as well. The
justification shall clearly indicate the cause thfare. [Subsection (2) of Section 89 of LC]

An employer is not required to explain the ordindigmissal of a dismissed employee, if the
employee is construed as a pensioner.[Subsectipaf(8ection 89 of LC] The explaining is
not required, if the employee is an executive effigSubsection (2) of Section 190 of LC]

Some of the public servants could be dismisseduitteason (e.g. state secretary, political
consultant). The new act about the government s&viaas extended this provision for all
officers who are employed by government. Thisisulender discussion. The former president
of the Republic sent back the bill to the parliatieefore he assigned, but the parliament
passed it again. Some persons (including a traden)rfile a claim to the Constitutional
Court to nullify this provision, and some dismisséiicers ask from the labour court to do it
as well. Any judge has a right to turn to the Cduasbnal Court, if an unconstitutional
provision should be apply at the case.

48.Valid grounds to dismiss a worker -Are any valid reasons to justify a dismissal listethe
law - e.g. worker’s conduct, worker’s capacity, e@mic reasons, or any fair reasons?
An employee may be dismissed by ordinary disma@dgl for reasons in connection with
his/her ability, his/her behaviour in relation tthd employment relationship or with the
employer’s operation. [Subsection (3) of Sectior.89

An employer may terminate an employment relatignglyi extraordinary dismissal in the
event that the employee wilfully or by gross negige commits a grave violation of any
substantive obligations arising from the employnmetationship, or otherwise engages in
conduct rendering further existence of the emplaymelationship impossible. [Subsection
(1) of Section 96 of LC]

The Supreme Court has published a statement (8tensént of Labour Law Department),
about the appropriateness of justification. The tmiogportant aspect is the clarity: the
employee has to recognise the real reason of timiriation. A general and not clear reason
is not acceptable by court. If the reason is therapon of the employer, which affected some
other employees as well, the court could not exarwhy the plaintiff was selected by the
employer to terminate his/her relationship. Thes@aof the selection could the subject of the
litigation, if the plaintiff refers to improper esasing of right or discrimination.

The collective agreement could order more soplastit reasons, which limited the scope of
the employer.

49 Prohibited grounds to dismiss a worker— Are there any prohibited grounds listed in the la
or this issue is regulated by general non-discratidgm provisions?
The LC excludes dismissal the ground of succes3ibare are not any other particular
provisions at the LC. Actually the court considprshibited ground if it is discriminative.
Exercise of rights shall be construed improperuiftsis intended for or leads to the injury of
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the rightful interests of others, restrictions dretassertion of their interest, harassment, or
the suppression of their opinion. “(Section 4 oj LiCthis case the written reasons could be
true and rational, but the real ground of the dissall is considered as prohibited grounds.

50.Workers enjoying special protection from dismissal- Please list any categories, such as
women during the pregnancy and maternity leavekersi representatives etc.
(Section 90 of LC) Employers shall not terminateeamployment relationship by ordinary
dismissal during the periods specified below

a) incapacity to work due to illness, but not to exteae year following expiration of the
sick leave period, furthermore, for the entire diga of eligibility for sick pay on the
grounds of incapacity as a result of an accidenvatk or occupational disease,

b) for the period of sick leave for the purpose ofingufor a sick child,

c) leave of absence without pay for nursing or cafmga close relative,

d) during the process of artificial insemination andriehg pregnancy, for three months after
giving birth, or during maternity leave,

e) leave of absence without pay for the purpose o$ingror caring for children, or until
third years of children during the childcare bengfayment,

f) during regular or reserve army service, from theedaf receiving the enlistment orders
or the notice for the performance of civil service,

g) during the rehabilitation benefit payment for thkole period of incapacity to work due.

For the purposes of prevalence of the restrictitve, date of announcement of the dismissal

shall taken into account.

At the collective redundancy the relevant datdésannouncement of the notification. In this
case the employer shall notify the employee affestéts intention of collective redundancy

at least thirty days prior delivery of the ordinagismissal. [Subsection (1) of Section 94/E of
LC]

The restriction shall not apply to the terminatia@ an employee who qualifies as a
pensioner. [Subsection (3) of Section 90 of LC]

[Section 28 of LC] The consent of the immediatalyesior trade union body is required for
the termination of the employment of an employee hds been elected as a trade union
official by the ordinary dismissal. Officials shélé entitled to the protection for the duration
of their term and for the period of one year folingyexpiration of such term, provided that
the official held the office for at least six matiihe member of work council and the elected
workers’ (industrial safety) protection official @entitled for the same protection.

Procedural requirements for individual dismissals

51.Natification to the worker to be dismissed- In which form the employer must inform the
worker about his or her dismissal (orally or intig)?
The statements for the termination shall be maderiting. [Subsection (2) of Section 87 of
LC]. Some of the fundamental provisions of LC ampartant as well: Any declaration made
in violation of formal requirements shall be comstd invalid. Employers shall justify all
actions issued in writing if the employee conceriseghtitled to seek legal remedy in respect
of such actions. In such cases the employeeslshallly informed regarding the manner and
deadline of the available legal remedy [Sectiorf 6©]

The violation of the above mentioned rules resalts unlawful termination. The oral

dismissal, the ordinary or extraordinary dismisgathout justification shall be considered by
the court as an unlawful termination. The abserfcmformation about the remedy could be
the ground for justification of omission if the jl&ff fails the thirty days deadline for legal

issuing the claim.

52.Length of the notice period —How long in advance does the employer have to iinftire
worker about his or her dismissal?
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The advance notice is required only at the coNectredundancy. The employer could
announce any other dismissal without previous egperiod. Although the LC has a special
provision about the prior discussion: Prior to dissal by the employer on the grounds of the
employee’s work performance or conduct, an oppdstushall be given to the employee for
defence against the complaints raised against hinless it may not be expected of the
employer in view of all the applicable circumstasicESubsection (5) of Section 89 of LC]
The breach of this provision is not considered hg tourt for ground of unlawful
termination.

The notice period starts with the announcemenhefordinary dismissal, and the end of this
period depends of the length of employment relatign The start of the notice period should
be delayed if the employees are under protectiog. (@ck leave). The notice period of
dismissal, if the duration of termination restranti

a) is more than fifteen days, may commence after andifteen days,

b) is more than thirty days, may commence after awothirty days. [Subsection 2) of
Section 90 of LC]

The LC regulates the length of the notice peri®edtion 92 of LC]:

The period of notice shall be minimum thirty dagd aaximum one year. No deviation from
this provision shall be considered valid.

The thirty-day notice period shall be extended

a) by five days after three years,

b) by fifteen days after five years,

c) by twenty-five days after ten years,

d) by thirty days after fifteen years,

e) by forty days after eighteen years,

f) by sixty days after twenty years of employmerteaemployer.

At the employment contract, or collective agreentast parties could conclude a longer
period.

The faulty determination of the length does noultean unlawful termination. The court
could modify the date of the period according tw,lavithout consideration of unlawful
dismissal.

53.Pay in lieu of notice— authorised or no by law?

[Section 93 of LC] In the event of ordinary disraisthe employer shall relieve the employee
from performing work. The length of such relieflsba half of the notice period., in the time
and in the stages of his choice.

For the period of being relieved of his duties #raployee shall be entitled to his average
earnings. The employee shall not be entitled toakierage earnings for the period of time
during which he would not be eligible for any wagéserwise (e.g. illness).

54 Notification to administration — Does the employer have to notify the public adstiation

before dismissing a worker?
The notification is exclusively required at theeas collective redundancy.

55.Notification to workers’ representatives — Does the employer have to inform workers’

representatives for each individual dismissal?

No. Exception is dismissal of a trade union officeamember of work council, or an elected
workers’ protection official. In case of collectiveedundancy the notification is also
necessary.

56.Approval by administration — Does the employer need to obtain any authaoisdtom the

administration to dismiss a worker?
No.
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57.Approval by workers’ representatives — Does the employer have to obtain any
authorisation to dismiss a worker?
The consent of the trade union, the work councilvorkers is required to dismiss a trade
union official, a member of work council, or anattrl workers’ protection official.

Procedural requirements for collective dismissats £conomic reasons

58.Definition of collective dismissal- e.g. percentage or number of workers concerned
Collective redundancy shall mean when en emplopased on the average statistical
workforce for the preceding six-month period, imtento terminate the employment
relationship

a) of at least ten workers, when employing more tlveenty and less than one hundred
employees,

b) of 10 per cent of the employees, when employindiondred or more, but less than three
hundred employees,

c) of at least thirty persons, when employing threedned or more employees within thirty
days for reasons in connection with its operations

The specified criteria shall be assessed, wherdiagipe, separately for each place of

business; however the number of workers employedaabus locations, but within the

jurisdiction of the same employment authority shallcalculated on the aggregate.

59.Prior consultation with trade unions/workers’ representatives— Does the employer have
to consult them in case of planned collective désalis for economic reasons?
(Section 94/B of LC) When an employer is contefimgjatollective redundancies, he shall
begin consultations with the work council or, irethbsence of works council, with the
committee set up by the local trade union branct layy the workers’ representatives within
fifteen days prior to decision, and shall contirsieh negotiations until the passing of such
decision or until reaching an agreement.(When arpleyer is terminated without legal
successor, the obligation shall apply to the liGuat.)

At least seven days before the discussions, thelogempshall inform the workers
representatives in writing regarding

a) the reasons for the projected redundancies,

b) the number of workers to be made redundant brokemdy categories, and

c) the number of workers employed (statistical wordddpr

During the course of the consultations the empl®pall in good time inform the workers’
representatives in writing of

a) the period over which the projected redundanciesta be effected,
b) the criteria proposed for the selection of the vewskto be made redundant, and
c) the conditions for eligibility and the method f@aa@ulating any redundancy payments
other than those arising out of national legislatiand/or collective agreement.
In order to reach an agreement, the consultatidradlsat least, cover

a) the possible ways of avoiding collective redundesici

b) the principles of redundancies,

c) the means of mitigating the consequences, and

d) reducing the number of employees affected.

If an agreement is reached between the employetrendiorkers’ representatives during the
course of consultation, it shall be documented iivg, a copy of which shall be sent to the
competent employment authority.

60.Notification to the public administration in case ¢ planned collective dismissals for
economic reasons- Must the employer notify the public authorities?
The employer shall notify the employment authdridyn the beginning of the process about
the contemplating, the consultation, the resultcofisultation, the list of effected workers
according to the LC.
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61.Notification to workers’ representatives— Is the employer obliged to inform them in case
of collective dismissals for economic reasons?
Yes. (See 22. answer)

62.Approval by the public administration — Does the employer have to obtain any
authorisation in case of expected collective disalsfor economic reasons?
No. But the absence of the previous informationualibe effected workers results an
unlawful termination. The effected workers couliérét before the labour court.

63.Approval by workers’ representatives — Must collective dismissals be authorised by
workers’ representatives?
No.

64.Priority rules for collective dismissals —Are there any legal rules to select workers to be
dismissed (social considerations, age, job tenure)?
No.

65.Is the employer obliged to consider transfers, retining and other options prior to
dismissal?
No.

66.Priority rules for re-employment — Are any obligation for an employer to first congide
applications of former redundant workers while igrly the workforce?
No. Sometimes the collective agreement includesithd of rules.

Severance payment

67.Severance pay -What does the employer have to pay to a workerase of dismissal for
personal and/or economic reasons?
(Section 95 of LC) An employee shall be entitledsewerance pay if his employment
relationship is terminated by ordinary dismissaliorconsequence of the employer without
legal succession, or a rightful extraordinary dissal by the employee, except the employee
is a pensioner.

Eligibility for severance pay shall only apply updhe existence of an employment
relationship. The following period shall not belimbed in the period applicable for eligibility
for severance pay: any term of imprisonment or fgukkervice work (in meaning of a
punishment), and a leave of absence without pag faeriod more than thirty days, with the
exception of a leave of absence without pay foingafor a close relatives or a child under
ten years of age.

Severance pay shall be the sum of the averagenggrof

a) one month for at least three years,

b) two months for at least five years,

c) three months for at least ten years,

d) four months for at least fifteen years,

e) five months for at least twenty years,

f) six months for at least twenty-five years of empleyt.

The amount of severance pay shall be increased®e tmonths average earnings if the
employee’s employment is terminated within five-ymaiod his/her eligibility for old age
pension.

The parties could increase the measure of severpagat the employment contract or at the
collective agreement.

The new parliament initiated an extra-tax for sewme pay above of 2 million forint (7400
EURO) when the state is the only or partly ownethatcompany.

Avenues for redress (penalties, remedies) andaitign procedure for individual complaints on
dismissals
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68.Compensation for unfair dismissal— Are there any legal limits (ceiling in months amy
calculation method defined by law) or freely dedidby the judge?
[Subsection (4)-(6) of Section 100 of LC]If the éype does not request or if upon the
employer’s request the court exonerates reinstaténodé the employee in his original
position, the court shall order, upon weighing atiplicable circumstances — in particular the
unlawful action and its consequences -, the emplty@ay no less than two and no more
than twelve months’ average earning to the emploffdbe employee does not request or if
upon the employer's request the court exonerat@sstagement of the employee in his
original position, the employment relationship sl terminated on the day when the ruling
to determine unlawfulness becomes definitive. Bea# civil servants the court shall order
upon weighing the circumstances 2-36 average egsnaf the employer which ensures wild
consideration for judges.

If the employment is terminated unlawfully the exygé shall be reimbursed for lost wages
(and other emoluments) and compensated for any gesnarising from such loss. The
portion of wages (other emoluments) or damagesverea elsewhere shall neither be
reimbursed nor compensated.

An employee, if his employment was not terminayedrtinary dismissal, shall be eligible
for his average earnings payable for the noticequmband severance pay payable in the event
of ordinary dismissal.

69.Reinstatement —provided in law, rarely or often available to a ke unfairly dismissed?
‘[Subsection (1)-(3) of Section 100 of LC] If itdetermined by court that the employer has
unlawfully terminated an employee’'s employment,hsemployee, upon request, shall
continue to be employed in his original position.

At the employer’s request the court shall exoneraiastatement of the employee in his
original position if the employee’s continued enyph@nt cannot be expected of the employer,
except if

a) the employer’'s action violates the requirementsti& proper execution of law, the
prohibition on discrimination on discrimination, oestriction of termination, or

b) the employer has terminated the employment relsitignof an employee under labour
law protection prescribed for elected trade uniepresentatives in violation of the law.

In case of civil servants the employment relatigmslannot be reinstated just in case of the

above mentioned factors.

70.Preliminary (judicial and/or extra-judicial) concil iation — Is it mandatory or not?
The Labour Court shall apply The Civil Process C{dEC) for the trial of labour cases. The
CPC has a special chapter for labour trial. It isder a compulsory conciliation leading by
the professional judge at the first stage of thialtrin case of disciplinary action the
conciliation is prohibited.

71.Competent courts —What bodies are competent for disputes on disnsisaldinary
tribunals, specialised labour courts)?
The dispute on dismissal belongs to the jurisdictid labour courts. Labour courts are
separate first instance courts at the local colgtigel. Labour courts operate in Budapest and
in every counties at the chief town of the couh®).The separation of labour court is limited
to the jurisdiction. In any other aspect they agetp of the ordinary judicial system. In the
second instance the labour cases are dealt by tdéenary county courts. The highest
instance is the Supreme Court, which provides amaerdinary remedy.

However both in the second- instances courts anthenSupreme Court specialized panels
are dealing with employment/labour disputes.

72 Alternative arbitration / mediation — Do the parties to an employment contract have any
alternative possibility to settle out their labdispute?
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The parties could regulate the preliminary condiba at the employment contract or at the
collective agreement. The LC recommends it, bus @ order it. In practice the contracts
does not contain regulation about the preliminaoyciliation.

There is an experimental programme at the Budapaisbur Court for the popularization of
mediation. Including of this programme the judg#stlim the parties about the advantages of
mediation, and the court provide a place for mdadmtand a mediator on duty. The
mediators are recruited from the member of a medsassociation.

73.Length of the court procedure —What is the average length for a case on dismigaads
there any legal limitations)?
There is not any legal limitation of the procedutehgth. The length of the process is
depending on the difficulties of the case, theaimsts of the process the number of evidences
(witnesses, experts ...) and the workload of thertcdt the Budapest Labour Court the
average length of the process is 1 year, whileomntryside is less than 6 month. Some cases
takes for several years, especially when the padjgpeal against the first, and second level
decision. The result could be an economical disdetea company, because it has to pay the
whole salary for the employer for the reinstatenmeriod of employment.

74 Maximum time to make a claim for unfair dismissal —During which period does the
worker have to bring his or her complaint to thart®
The time limit is thirty days.

IV. ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS

3. Which court decisions in your country have beeateal to the economic crisis (with the main

focus on EPL)? Please share information about anst decisions which:

- Have influenced the interpretation of legal proms regulating dismissals, fixed-

term contracts etc;

- Were necessary to fill any gaps in the nationablalbaw?
The court cannot examine the decision of the erapl@garding was his decision about the
outsourcing, redundancy, reorganization was or swatable. The court can examine only the
validity of reason.

4. Are there any labour law reforms under discussioyour country caused or affected by the
economic crisis (to make labour more flexible, @ektend protection to some categories of
workers)?

In Hungary the Labour Code and the other acts rabey sophisticated the employment
relationship. One of the features of European lallaw, the contractual legal source system
of labour law had not developed under circumstargresailing in Hungary. This deficiency
was realised by the legislator and was endeavotwdoe resolved in two ways. On the one
hand, amendments to the LC also authorized forodisipe regulation with respect to several
legal institutions within the collective agreemetitat is, for derogations to detriment of
employees. On the other hand issues typically deduin collective agreement were forced
by regulated. This effects against the flexibilifjhe result was the employers attempts
towards efficiency are coupled, in many cases, thighdevolution of employment, and escape
from employment within the framework of labour |dere is a widely perceptible tendency
towards sham contracts of work and employment énpiftocess of “escaping from labour
law”.

The modification of the labour law is a very samsitpolitical question. The former
governments had not serious intents or power towghahe law, but there are six lawyers
(advocates, professors) who have been worked fggaas of conception of a new Labour
Code. Their theories started to be popular — mosthong the employers — at the last year.
The intents are to make labour more flexible fargle
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- small employers: termination without reasons — &turn for compensation for
damages,

- socially justified termination — by strengthenitg tights of participation,

- termination — more efficient employee protection dning away with excessive
employer burdens,

- working hours and rest periods — with more flexiglarantees,

- atypical employment relationships — wide-range ossfvity,

- managers — those in confidential position,

- work council and trade unions — resolving the ceidn of roles in the regulation etc.

Israel
.  EMPLOYMENT PROTECTION LEGISLATION (EPL)
Source and scope of regulation

75.Source of regulation —What is the main law (titte and date of adoptioepulating
employment contracts and dismissals (Please prawitféeb-link, Word/PDF version, its
translation in English or French).
In Israel, there is no act regulating specificallsnployment contracts neither is an act
regulating dismissals. However, th8everance Pay Law, 5723-1963available at:
http://www.israeltrade.gov.il/NR/rdonlyres/ CC5E4B4E21-4B96-B805-
C920A56B26A8/0/21.pgdf regulates workers' right to receive severance fpayn the
employer who dismissed him/her.

76.Scope of legislation— What categories of workers are excluded fromrdgulation? (e.g.
public servants, domestic workers, police, judigietc).
The labor Court is empowered to adjudicate all eyplent relations, including those that
take place in the case of public servants (BEmployment Service Law, 5719-1959
available  at: http://www.israeltrade.gov.il/NR/rdpmes/45D51915-43A7-49F4-873D-
0E013347D787/0/4.pYlf policemen and prison guards. However, soldigesple who serve
due to legal appointment (such as judges) and peaptted for their public service (such as
MPs ) are excluded from the Labor Court's power emuaflicts relating to their status are
judges by the Israeli Supreme Court.DINGZ 95/4601 Sarusi vs. The National Labor
court, PD NB(4) 817 (available only in Hebrew:
http://www.nevo.co.il/psika_html/elyon/9504601.Wtrthe Supreme Court decided that at
least for some purposes (such as the right towveagiemployment stipend) a person who is
elected for a public post is entitled to be regdrae a worker.

77.Size of enterprise excluded -Are any enterprise of a certain size (e.g. emppyass than
20 workers) excluded from the scope of applicatibthe law?
Basically, labour laws apply in Israel to any sifeenterprise. However, there are some
exceptions. For example, section 21(c) of Bmaployment (Equal Opportunities) Law,
5748-1988available at: http://www.israeltrade.gov.il/NR/rdgres/2654DA40-7F3A-44DE-
AC90-813996BD7570/0/25.pyktates that'The provisions of this law, except section 7,
shall not apply to a person employing fewer than sipersons".

78.Collective agreements— Are there any important collective agreements geheral
application at the national and/or branch level?
In Israel, there are quite a lot collective agreetmevhich apply to all the workers at the
national level, and also collective agreements vhigply at the branch level. An example for
a national wide collective agreement quite recesifyned is the agreement which creates a
Frame for Comprehensive Pension Insurance in the Bnomy (agreement no. 7019/2007
). This agreement was applied on all workers inelskyy an extension order (available at:
http://www.moit.gov.il/NR/exeres/3C1054A2-CO8F-4 #802A-3606863D7295.htin
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Types of employment contracts

79.Probationary period - What is its maximum duration?
The Probation period is maximally of one year.

80.Fixed-term contracts (FTC) — May FTC be concluded only for objective and miate
reasons (e.g. nature of work) or without any linidta?

Basically, FTCs are contracted for a practical seasuch as seasonal work or a fixed term
project. In unusual cases, the court found thatraots were signed on a fixed-term basis and
renewed time after time. In some of these casqmeraling on the specific matter of fact, the
National Labor Court ruled that this type of emplmnt is essentially problematic and that
when the employer avoids signing a regular contedi®@r a long term of resigning FTC
contracts with the same employee it might leachéodonclusion that the employee became a
permanent worker (AA (National) 96/300038itai vs. Beit Hatfutsot, PDA LZ 311
available only in Hebrew: http://www.nevo.co.il/kai word/avoda/a96300053-padi.doc).

81.Maximum number of successive FTC -Are there any legal limitations?
The law doesn't state formally any maximum numbesuacessive FTCs. As explained with
reference to the aforemention®dTAl case, the court did limit the legitimacy of successive
FTCs, nonetheless with no specific designationhef number of successive re-contracting
which will make a successive FTC illegitimate.

82.Maximum cumulative duration of FTC — Are there any legal limitations?
There is no inclusive legal resolution of this sstlowever, in th&kegulations for Public
Service (Appointments) (Special Contract), 5720-196 (available only in Hebrew:
http://mww.nevo.co.il/law_word/law01/p221k1l 011.)loihere are some provisions which
relate exclusively to a number of specific caseshsas a work that doesn'’t fit permanent
employment, a person with disabilities who is emptb for the purpose of his/her
rehabilitation, etc.

83.What is the percentage of the workforce under FTC?- Please provide any statistics, if
available.
There are no statistical data for answering thistjan.

Substantive requirements for dismissals (justifiadd prohibited grounds)

84.0bligation to provide reasons for dismissals 4s the employer obliged to provide the
worker with a reason of dismissal?
The answer is in the positive. Usually, the reasdov dismissal will be given in the process
of hearing which the judiciary in Israel decreed®a mandatory part of any dismissal, both
in the public sector and in the private sector (fMational) 09/516Avraham Malka vs.
Agam Metal Industry,17.12.20009; available only in Hebrew:
http://www.nevo.co.il/psika_html/avoda/a0900051&14m).

85.Valid grounds to dismiss a worker -Are any valid reasons to justify a dismissal listethe
law - e.g. worker’s conduct, worker’s capacity, e@mic reasons, or any fair reasons?
The Law doesn'’t register a list of valid reasons desmissal. Some collective agreements
detail such a list for a specific plant or brantleimployment.

86.Prohibited grounds to dismiss a worker— Are there any prohibited grounds listed in the la
or this issue is regulated by general non-discritidm provisions?
Prohibited reasons for dismissal are disperseddsetveome laws which related to different
fields of equality. For example, section 2 of ta@ployment (Equal Opportunities) Law,
5748-1988available at; http://www.israeltrade.gov.il/NR/rdgres/2654DA40-7F3A-44DE-
AC90-813996BD7570/0/25.pdftates that'An employer shall not discriminate among
his employees... on account of their sex, sexual teamties, personal status or because of
their age, race, religion, nationality, country of origin, views, party or duration of
reserve service... in any of the following... (5) dismssal or severance pay;"and section 2
of the Protection of Employees (Exposure of Offences of l@thical Conduct and
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Improper Administration) Law, 5757-1997 (available at:
http://www.israeltrade.gov.il/NR/rdonlyres/812A948321A-4C08-9950-
8C71D6515665/0/22.pyitates that'An employer must not impair an employee's terms
of employment and must not dismiss the employee smiitted a compliant against his
employer or against any other employee of that empyer". There are other laws which
deal with that subject matter with reference teeottases, such as t@ellective Agreements
Law, 5717-1957 with reference of employers' attempt to impaé& tarm of employment or
dismiss an employee because of his/ her membemhgztivity in a union (available at:
http://www.israeltrade.gov.il/NR/rdonlyres/DF3149287C-431A-8C63-
7DB7CD653C1F/0/3.pdfbut unfortunately the specific section is not afed). Another
provision is in section 8 of th&qual Rights of Persons with Disabilities, 5758-1%9
(available at:  http://www.israeltrade.gov.il/NR/rdgres/128CB794-3584-4AEQ-87A2-
BB8E931E1A8D5/0/27 .pdf).

87.Workers enjoying special protection from dismissal- Please list any categories, such as
women during the pregnancy and maternity leavekersi representatives etc.
Part of the answer is already included in the alamsver to question 12 — relating to persons
with disabilities, elderly workers, members of aamregarding their membership or activity
etc. To these one should add the limitations ireduch section 9 of th&mployment of
Women Law, 5714-1954with regard to a woman employee who is pregnamoman or
man during a maternity leave, a woman or man dugimgriod of 60 days after a maternity
leave, a woman or man who undergoes fertility meatts, or a woman who stays in a
women's shelter fallout (available at: http://wwskaieltrade.gov.il/NR/rdonlyres/D1F1E33F-
9227-49DA-8E74-BC8D523C642F/0/13.pdbut unfortunately the specific section is not
updated) (for a more detailed account of the abeweioned limitations, see below the
answer to question no. 17).

Procedural requirements for individual dismissals

88.Notification to the worker to be dismissed- In which form the employer must inform the
worker about his or her dismissal (orally or intig)?
According to section 2 of thBreliminary Announcement of Dismissal and Retiremen
Law, 5771-2001the announcement dismissal must be in a writtem.fo

89.Length of the notice period —How long in advance does the employer have to iinftire
worker about his or her dismissal?
Sections 3-4 of th@reliminary Announcement of Dismissal and RetiremenLaw, 5771-
2001 include the following arrangementSalaried employees— will be given an
announcement of one day for each month (one dagrfermonth of work, two days for two
months of work etc.) of the first six months; fréhe seventh month onwards (until one year)
they will be given an announcement of 6 days +da®s more for each additional month in
the second half of the year; after one year theyatary term of preliminary announcement
for these workers is of 30 day#/age workers— will be given an announcement of one day
for each month of the first year; from the secoedryonwards until the third year they will be
given an announcement of 14 days + 1 more daydoh additional 2 months in the second
year; from the third year onwards until the fouydar they will be given an announcement of
21 days + 1 more day for each additional 2 monththé third year; after three years the
obligatory term of preliminary announcement forshevorkers is of 30 days.

90.Pay in lieu of notice— authorised or no by law?
This possibility is authorized by section 6 of feeliminary Announcement of Dismissal
and Retirement Law, 5771-2001

91.Naotification to administration — Does the employer have to notify the public adstiation
before dismissing a worker?
The answer is in the negative, except for spe@aks including women's work, parental
responsibilities and related issues. The relevardngements are in section 9 of the

41



Employment of Women Law, 5714-1954 (available at:
http://www.israeltrade.gov.il/NR/rdonlyres/D1F1E33F27-49DA-8E74-
BC8D523C642F/0/13.pdbut unfortunately the specific section is not afed). The section
states that an employer shall not dismiss: a woemaployee who is pregnant and who has
not yet begun her maternity leave; a woman or maring a period of 60 days after a
maternity leave; a woman or man who undergoedifgrieatments; or a woman who stays
in a women's shelter fallout “save under a permit from the Minister of Labour and
Social Affairs". In any of these cases, the law includes a detaibedunt of the Minister's
scope of deliberation and the type of consideratloel she has to take into account.

92 .Notification to workers’ representatives — Does the employer have to inform workers’
representatives for each individual dismissal?
Notification to workers' representatives is notulaged by law but by collective agreements.
In plants in which there is a collective agreeméntjsually states a system in which the
employer informs the workers' representatives fotare plan to dismiss an individual.

93.Approval by administration — Does the employer need to obtain any authavisdtom the
administration to dismiss a worker?
The answer is as detailed in the answer to questiod?.

94 Approval by workers’ representatives — Does the employer have to obtain any
authorisation to dismiss a worker?
The subject matter is developed by collective agesdgs which some of them state the duty
to consult workers' representatives in cases sactobective redundancies. In some cases
(such as: AA (National) 99/350ea Levin vs. Rashut Hashiduy 28.2.2001, available only
in Hebrew: _http://www.nevo.co.il/psika_html/avod3@859.htm ASK (National) 01/1003
Histadrut vs. Ai. Si. Telkum LTD., PDA LV (2001) 289; available only in Hebrew:
http://www.nevo.co.il/psika_html/avoda/al1003-01.hten more general rule was developed
according todirective 75/129 of the EU(which was after replaced kgirective 92/59,
attempting to establish the duty to consult as ggnand independent of any specific
collective agreements. If the problem is individaatl grounded in disciplinary reasons, there
might be mechanisms (such as committees of empdoged employees' representatives) for
examining the matter and adjudicate the requiredeguence.

Procedural requirements for collective dismissats £conomic reasons

95.Definition of collective dismissal- e.g. percentage or number of workers concerned
There are no statistical data for answering thestan.

96.Prior consultation with trade unions/workers’ representatives— Does the employer have
to consult them in case of planned collective désalis for economic reasons?
The answer is as detailed in the answer to questio&0.

97 Notification to the public administration in case d planned collective dismissals for
economic reasons- Must the employer notify the public authorities?
No. There is no such duty related specifically tdlective dismissals. One should note,
however, that the limitations detailed in sectioof $heEmployment of Women Law, 5714-
1954— in cases of women's work or parental responsésl{see answer to question no. 17) —
are applied also when the situation is of planr@igctive dismissals for economic reasons.

98.Notification to workers’ representatives— Is the employer obliged to inform them in case
of collective dismissals for economic reasons?
The issue is not settled by law, but via judiciairrg. The National Labour Court ruled that
even when there is no collective agreement the @mapiis obliged to notify the representative
union of future planned collective dismissals ancconsult the union regarding these plans
(ASK (National) 05/52General Histadrut — Kiriat Gat, section 12, 10.11.2005; available
only in Hebrew: http:/mww.nevo.co.il/psika_htmlda/a05000052-122[1].htm). However,
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lacking any specific provision in a collective agmeent, the union isot entitled to prohibit
collective dismissals for economic reasons.

99.Approval by the public administration — Does the employer have to obtain any
authorisation in case of expected collective disalsfor economic reasons?
See the answer to question no. 23.

100. Approval by workers’ representatives —Must collective dismissals be authorised
by workers’ representatives?
No, there is no such authorization (see the answequestion no. 24). However, the
representative union might examine the real redsodismissals, and in some cases it was
approved by court that the dismissals were rigbdglared by the union as unfair and thus
approved they were canceled by the court (SeegXample: ASK (National) 00/1008orn
and Leibovitz vs. General Histadrut 23.7.2000; available only in Hebrew:
http://lwww.nevo.co.il/psika_html/avoda/a1008-00.)ntm

101. Priority rules for collective dismissals —Are there any legal rules to select workers
to be dismissed (social considerations, age, jobre?

The law does not state priority rules for colleetigismissals which select workers to be
dismissed. Nevertheless, judicial ruling stated ¢hdecision to dismiss must be grounded in
reasons and that even in a case of collective dgatsd for economic reasons the employer
should explain by reason his/ her rejection ofwleeker's claims in the act of hearing (see for
example: AA (National) 08/37Bargun vs. the Israeli Post Company12.11.2008; available
only in Hebrew: http://www.nevo.co.il/psika_html&da/a08000378-111.htm). More detailed
priority rules might be settled by a collective egment. Also, it will be noted that there are
workers enjoying special protection from dismigsae answer to question no. 13).

102. Is the employer obliged to consider transfers, rexining and other options prior
to dismissal?

Yes, this is again a rule which was developed bjcjal activity. For example, in the case of
Ovadia Bi-Nun it was established that the dismissals were urfaiith no hearing and no
sufficient grounds. The National Labor Court rutbdt the dismissals will be cancelled and
the employee will be transferred to anther branthihe employer (in that case, another
school) (AA (National) 08/109he Center for independent Education for Tora vs. @adia
Bi-Nun, 21.8.2008; available only in Hebrew:
http://www.nevo.co.il/psika_html/avoda/a08000109/A6tm).

103. Priority rules for re-employment — Are any obligation for an employer to first
consider applications of former redundant workendewe-hiring the workforce?
That field is not considered by Israeli law, butdome cases might be considered by a
collective agreement.

Severance payment

104. Severance pay -What does the employer have to pay to a workecase of
dismissal for personal and/or economic reasons?
As noted (see the answer to question no. 1)Seneerance Pay Law, 5723-196&vailable
at: http://www.israeltrade.gov.il/NR/rdonlyres/ CCH#42-7F21-4B96-B805-
C920A56B26A8/0/21.pdfregulates this field. Section 1 of this law ssatkat:"A person
who has been employed continuously for one year an the case of a seasonal employee,
has been employed for two seasons in two consecatiyears, by the same employer or at
the same place of employment and has been dismissedentitled to receive severance
pay from the employer who has dismissed him"Section 2 of the same law refers to several
cases (such as military service, annual leave wtigh would not be considered as "breaks"
of the continuation of work and would not deny thght for severance pay. Section 12 of the
same law states the rates of severance pay, whichetated to the type of employment
(salaried employees / wage workers / seasonal g and the total period of work. Other
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rights in cases of dismissal might be part of dective agreement or an individual contract,
and in any case would not deprive the employeblefriinimal right stated by law.

Avenues for redress (penalties, remedies) andaitign procedure for individual complaints on
dismissals

105. Compensation for unfair dismissal— Are there any legal limits (ceiling in months
or any calculation method defined by law) or fregdcided by the judge?

In Israel, Reinstatement is a rare remedy (sedailelk account in the answer to question no.
32 below), and thus compensation is the main gathany cases of unfair dismissal. Section
10(a) of the Employment (Equal Opportunities) Law, 5748-1988 (available at:
http://www.israeltrade.gov.il/NR/rdonlyres/2654DAZ6 3A-44DE-AC90-
813996BD7570/0/25.plifrefers — inter alia — to unfair dismissals whigblate the principle
of equal opportunity and states that the courtite@rized to rule award compensation even if
no monetary damage has been caused to an amounedi@ppropriate by it. A fixed limit is
given in that law only to compensation awarded withproof of damage at all in cases of
prejudice related to sexual harassment. Sectiorfibl3# Employment of Women Law,
5714-1954states that in cases of violation of the provisionghat law the court will rule a
compensation that will not be less than 150% ofvilagie entitled for the relevant period.
Other legal (maximunor minimum) limits for compensation are fixed in seot3 of the
Protection of Employees (Exposure of Offences of @thical Conduct and Improper
Administration) Law, 5757-1997 (available at:
http://www.israeltrade.gov.il/NR/rdonlyres/812A94821A-4C08-9950-
8C71D6515665/0/22.pyifand in section 6 of th@revention of Sexual Harasment Law,
5758-1958(available at: http://www.israeltrade.gov.il/NRérdyres/C9A1038A-E88A-4696-
9985-541B8C8E439A/0/15.pdf). In other cases of inmfiamissal not related to these specific
laws, compensation was adjudicated by judicial gleni according to criteria that are less
rigid. Thus, in a case in which the employer vieththe duty to perform a hearing but it was
clear from the matter of fact that there were peablematic aspects to the employee's work, it
was stated that the employer will compensate thplaree for the lack of procedure of
hearing with six months of salary (AA (National)/896 Avraham Malka vs. Agam Metal
Industry, 17.12.2009; available only in Hebrew:
http://www.nevo.co.il/psika_html/avoda/a0900051@MMm). And, in an unusual case in
which a senior worker, that was nominated to het pg the correct formal procedure, was a
good worker and dismissed in a faulty procedure,ctburt decided for a compensation of 24
months salary (AA (National) 07/ 20Bel Aviv University vs. Rivka Elisha, 7.2.2008;
available only in Hebrew: http://www.nevo.co.il/kai html/avoda/a06000456-161.htm).

106. Reinstatement —provided in law, rarely or often available to a Wwer unfairly
dismissed?
The law provides the remedy of reinstatement oatgly. An example of this remedy is in
cases of violation of the provisions included ia Bmployment of Women Law, 5714-1954
(section 13a(a)(2) provides this remedy; unfortelyat is not included in the English version
of the law available on the interneTfihat remedy is allowed also in section 10(a)(2jhef
Employment (Equal Opportunities) Law, 5748-1988 (available at:
http://www.israeltrade.gov.il/NR/rdonlyres/2654DAZ463A-44DE-AC90-
813996BD7570/0/25.piif

Apart from thatreinstatement is a rare remedy developed mainlydhgial activity, which
throughout the years changed its interpretatiothérelevant law and also brought about
changes in the legal condition.

Section 3(2) theContract Law (Remedies), 5731-1978tates that: The person entitlmt
the contract's fulfilment and was injured by itolation "is entitled to the contract's
execution, except in cases in which the contractri@es to accomplish a personal work or
service". For many years, this section was interpretedrabilgiting reinstatement, even in
clear cases of unfair dismissal. This judicial iptetation was corroded by later rulings
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which developed the exceptions to the rule. Toélalgwing judicial activity, section 33j of
the Collective Agreements Law, 5717-1953tates a clear prohibition against the dismiskal o
an employee because of his/ her membership oritgctiv a labour union. In a list of
judgements (which some of them were givefore the above legislative provision and
anticipated its formulation), the National Labousu® ruled, that if a worker is dismissed in
that case the remedy is his/ her reinstatement {seexample: ASK (National) 10/2Hot

VS. General Histadrut, 16.3.2010; available only in Hebrew:
http://www.nevo.co.il/psika_html/avoda/a1000002dht The remedy of reinstatement was
also recently approved by the Supreme Court incts® of dismissals that are grounded in
political reasons (BGZ 08/428&hmuel Klepner vs. The Company of Israeli Post
26.4.2010; available only in Hebrew: http://www.pneso.il/psika_html/elyon/08042840-
t06.htm).

107. Preliminary (judicial and/or extra-judicial) concil iation — Is it mandatory or not?
No, conciliation is hot mandatory.

108. Competent courts “What bodies are competent for disputes on disnsigsatlinary
tribunals, specialised labour courts)?
The competent courts for disputes on dismissaldherdéabour courts which are divided into
two instances — the National Labour Court in Jdamsaand the District Courts which are
located in 5 different cities of Israel and divithe country into 5 local areas. As explained in
the answer to question no. 2 only soldiers, peagie serve due to legal appointment and
people elected for their public service are exalliem the Labor Court's power.

109. Alternative arbitration / mediation — Do the parties to an employment contract
have any alternative possibility to settle out th&bour dispute?

Parties to an employment contract might use alte@ossibilities to settle out their labour
disputes. Among these possibilities: arbitratiod arediation. In some cases, the mediation is
offered to the parties within the courts, with ngpense, and with lawyers or laymen who
have specific knowledge in labor law. In any cdabese alternative possibilities are only at
will and cannot be enforced on a party who preferbring his/ her dispute to the court. In
collective disputes in which the state is one efphrties, the dispute can also be settled by the
"Institute for Agreed Mediation" in which case also — the appeal to this institsitat the
parties' will and cannot be enforced on them.

110. Length of the court procedure —“What is the average length for a case on dismissals
(are there any legal limitations)?
There are no special formal limitations for theatment of a case on dismissals. Sometimes, a
case of dismissal is dealt with while a prohibitany mandatory order is activated. On the
average, it might take one year until the caseitsrdhined.

111. Maximum time to make a claim for unfair dismissal —During which period does
the worker have to bring his or her complaint te tourt?
There are no special formal restrictions for thekeoto bring his/ her case before the court,
except for the more general provision of 7 yearbmoitation. However, a delay in bringing
about the case before the court might influenced¢hwedy that will be given, especially when
another employee already fulfils the relevant post.

ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS
by Judge Yigal Plitman, National Labour Court, &ra
1. Which court decisions in your country have beeategl to the economic crisis (with the main

focus on EPL)?
Please share information about any court decisigrich:

- Have influenced the interpretation of legal proms regulating dismissals, fixed-
term contracts etc;
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- Were necessary to fill any gaps in the nationablalbaw?

2. Are there any labour law reforms under discussioyaur country caused or affected by the
economic crisis (to make labour more flexible, @ektend protection to some categories of
workers)?

The answer to the two last questions is detailed losv:

In Israel, the economic crisis was quite moder&@uee result of the crisis was the pension
funds' inability to sufficiently pay insurancesphenomenon which required governmental
support (see: the report of the Hodek Committee,ailae in Hebrew:
http://www.mof.gov.il/Insurance%20_savings/PagesidldCommitteeReport.aspxavailable

in English: http://www.finance.gov.il/hon/bituah/ckiPP-HodakReport2.pdf).

The main change in labour relations which took @l&mlowing the economic crisis is the
"Round Table" agreement which was agreed by theefaémew Histadrut which is the
largest labour union in Israel (http://www.histaidoug.il/index.php), Israeli Ministry of
Finance (http://www.finance.gov.il/mainpage_eng)ampd the Manufactures Association of
Israel (http://www.industry.org.il/lEny/ The agreement is calletthe Package Deal
Histadrut — Employers — Government™ its aim was to support the Israeli economy in a
period of crisis by facilitating some economicahaances of the workers to which the
workers agreed because of their success in achiseime legislative changes they aspired to
accomplish long before.

This agreement includes: a fund for factories istrdss; convalescence pay which will be
deducted from workers in the public sector and Wwél delivered to the fund; the leave
without pay plan; changes in legislation which feioe the freedom of association; removal
of decrees from the budget proposal; increasindgtluget framework; increase in the budget
for professional training, day care canters, unesmpkent allowance, etc (see:
http://www.histadrut.org.il/index.php?page_id=956 see also:
http://www.histadrut.org.il/index.php?page_id=1104 and also:
http://www.israelpolicyforum.org/blog/finance-mitig-budget-director-ram-belinkov-
announces-resignatipn

On August 3 2009 the Knesset (Israeli Parliameagspd three labour laws which were
initiated by the Histadrut in the framework of teeonomic package deal: a delay in the
payment of wages offence — meaning that at presatdlay of wage will be considered a
criminal offence; the obligation to conduct negtitias in the first attempt to unionize; and a
criminal liability for employers who violate the dwch minimum wage (see:
http://www.histadrut.org.il/index.php?page_id=1)01

From the first agreement onwards, the round tabdetsperiodically, discussing related
issues. For more recent information on meetings dfis forum, see:
http://www.haaretz.com/print-edition/business/fioamministry-raises-for-public-sector-a-
legitimate-demand-1.290314. It should be notedttiate is also a critical stance towards this
deal, see: http://www.wac-maan.org.il/en/articlel5.1

Italy
.  EMPLOYMENT PROTECTION LEGISLATION (EPL)
Source and scope of regulation
1. Source of regulation— What is the main law regulating employment cartgand dismissals.

The Italian Constitution of 1948 contains some aextlons of fundamental principles on labour law
(e.g. sec. 1 “ltaly is a democratic Republic fouddm labour”, sec. 4 “the Republic recognises to
every citizen the right to work”, sec. 35 “the Répa protects work in all its forms and

applications”), and some more effective rules, Eygemployed in case-law: sec. 36 on fair salary,
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the maximum working hours, the weekly and annuial pacation (see number 5, 6 and 11); sec. 37
on the protection of woman and of minors on the (g number 7 and 9); sec. 38 on the social
insurance for old age, illness, invalidity, induatrdiseases and accidents, etc.; sec. 39 on the fr
activity of labour unions (see number 12; sec. A@he right to strike (see number 15).

These fundamental principles are in force withdhdinary legislation. The main laws are:

Civil Code of 1942 (which was conformed to the &mental principles by the Italian Constitutional
Court); Legislative Act 15 July 1966 n. 604 (whiofplemented a collective agreement on the issue
and introduced limitations on the employer’s freedo dismiss); Legislative Act 20 May 1970 n. 300
(Statute of the Workers’ Rights); Legislative A8tJ2ly 1991 n. 223 on collective dismissals.

Web links to sources of the Labour Lakttp://www.giustizia.it,a free web site of the Justice
Department from which you can connect to the CEBs@aione (an individual code number is
needed) which contains all State laws since 1868, Regional laws since their institution in 1948;
constitutional, civil, penal and administrative ealsaw of Upper Courts since 1970.

Other institutional free web sites ardttp://www.senato.it; camera.itp find laws and Acts in
discussion; minlavoro.it, to find administrativegrdations; cnel.it, where all collective agreements
in force and of the past, are filethps.itfor laws and administrative regulations on sociatasrity;
Inail.it idem for industrial diseases and accidengtustizia-amministrativa.it, cortecostituzionale.
governo.it, finanze.it.

2. Scope of legislation- What categories of workers are included fromrégilation?

Work relationship of public servants is regulatediégislative Act 30 March 2001 n. 165. The job of
Judges (and Public Prosecutors), policemen, saddand of some particular categories of public
servants has a particular regulation.

In private work domestic workers only are excluétedh the regulation of Legislative Actabn. 1.

3. Size of enterprise exclude- Are any enterprise of a certain size excludeanftbe scope of
application of the law?

In case of unjustified dismissal, remedies areetBffit according to the size of the firm: Employers
employing more than 15 employees (or five in threcaljural sector) in each establishment, branch,

office or autonomous department, and employersayimg more than 60 workers, wherever located,
are liable for reinstatement of the employees aagngent of damages equal to a minimum of five
months' pay.

Where there are fewer than 15 employees in eachannfewer than 60 employees in total, the
employee unfairly dismissed has no right to reitesteent, but is entitled to a compensation from 2,5
to six times the months’ pay.

The employees of charity, union or political orgaations are not entitled to be reinstated
(Legislative Act 11m May 1990 n. 108, Art. 4).

4. Collective agreements- Are there any important collective agreementgasferal application at
the national and/or branch level?

Collective agreements on dismissals of generaliegjgbn were implemented by Legislative Act n.
1966/604 and introduced limitations on the empls/g#eedom to dismiss (seel).

Types of employment contracts

5. Probationary period — What is its maximum duration?

Maximum duration of probationary period is six mmn{art. 10 Acts 15 July 1966 n. 604). Collective
agreements can provide a shorter duration.

6. Fixed-term contracts (FTC) — May FTC be concluded only for objective and matereasons
(e.g. nature of work) or without any limitation?
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FTC in ltaly is ruled according with the Europearir&xtive on fixed-term work (1999/70/EC), that
was implemented by Act 6 September 2001 n. 368. Atti was amended next by the general
legislation on the labour market (Act 10 June 280376), according with EC Directives always.

FTC may be concluded for reasons concerning teahric productive aspects of enterprises, for
organization or replacement of workers (art. 1, 2001/ 368).

7. Maximum number of successive FTG- Are there any legal limitations?

It is possible a respite of the FTC of a maximumogeof three years beyond the expiry date (art. 4,
Act 2001/368).

8. Maximum cumulative duration of FTC — Are there any legal limitations?
Act n. 368 does not fix a maximum duration of FTC.

9. What is the percentage of the workforce under FTC?- Please provide any statistics, if
available.

Substantive requirements for dismissals (justifiadd prohibited grounds)

10. Obligation to provide reasons for dismissals- Is the employer obliged to provide the worker
with a reason of dismissal?

Yes, but only on request of the worker (art. 2,;/Adt966/604).

11.Valid grounds to dismiss a worker— Are any valid reasons to justify a dismissaklisin the law
— e.g. worker’s conduct, worker’s capacity, ecormmiasons, or any fair reasons?

Civil code provides that each contracting partye(tamployer and the employee) of a contract of
indefinite duration can terminate it, when the netperiod is respected (art. 2118), or without any
notice in case of just cause (art. 2119).

Act 1966/604 introduced limitations on the empl&y/éreedom to dismiss, for companies employing
more than 35 people, and extended to all orgaromstiof whatever size by Act 1990/108; now
termination by the employer is only possible fotjastified reasohand provided that the notice
period is respected; or without notice for a juatise (art. 2119, Civil code). There imst causéfor
dismissal when such fact occurs as not to allowtinaance, even provisory, of employment (as in
case of sabotage, theft, or other misconducts).

Collective agreements frequently list the grourmigifsmissal.

Termination without grounds is limited to trial peds, domestic workers, employees who have
reached retirement age and directors.

12. Prohibited grounds to dismiss a worker— Are there any prohibited grounds listed in the &
this issue is by general non-discrimination pranisi?

13. Workers enjoying special protection from dismissal- Please list any categories, such as
women during the pregnancy and maternity leavekerst representative etc.

(12-13) There are a number of provisions proteciimgjvidual categories of employees, which will
render their dismissal automatically unfair; for arple, dismissal on the grounds of political
opinion, trade union membership, sex, race, languag religious affiliation will automatically be
unfair, and members of workers' committees may beotdismissed or transferred for one year
following the cessation of their duties on the caie® without the authorization of the relevant
regional trade union organization.

Discriminatory dismissals (art. 3, Act 1990/108¢ aonsidered null and void.

Dismissal on the grounds of pregnancy, if the disalitakes place between the conception and the
end of the female employee's statutory period sé@ade on confinement leave or unpaid leave, until
the child reaches one year of age, is specifigatbhibited. Dismissal on the grounds of marriage is
also prohibited.
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Procedural requirements for individual dismissals

14. Notification to the worker to be dismissed— In which form the employer must inform the
worker about his or her dismissal (orally or intig)?

In writing (art. 2, Act 1966/604).

15. Length of the notice period— How long in advance does the employer have twimthe worker
about or her dismissal?

Termination for a just cause does not need a nofioe 2119, Civil code). Termination for a
"justified reason” needs a notice period (art. 211dvil Code) whose length is fixed by collective
agreements (see 11)

16.Pay in lieu of notice— authorised or no by law?
Employer can pay a sum relating to the wage ofqaeaf notice (art. 2118, Civil Code).

17. Notification to administration — Does the employer have to notify the public adstiation
before dismissing a worker?

Not.

18. Notification to workers’ representatives — Does the employer have to inform workers’
representatives for each individual dismissal?

Not.

19. Approval by administration — Does the employer need to obtain any authosisdtiom the
administration to dismiss a worker?

Not.

20. Approval by workers’ representatives — Does the employer have to obtain any authorisatio
from to dismiss a worker?

Not.

Procedural requirements for collective dismissats £conomic reasons
21. Definition of collective dismissal -e.g. percentage or number of workers concerned.

Employers employing more than 15 employees canissisat the same time five workers for
redundancy (due to reduction or transformation le# factivity of the enterprise) in a period of one
hundred twenty days (art. 24, Act 1991/223) in eastlablishment, or in more establishments located
in the same district.

Act n. 1991/221 (art. 4 and 5) provides specialgadures of information and bargaining with unions
before firing employees, and special indemnitiesife employees fired, according to EU directives.
These special procedures (both administrative andallaboration with the trade unions) must be
fulfilled before employer dismiss the workers.

The aim of the procedure is to let unions know eeasof the redundancy and criteria proposed by

employer to select workers to be dismissed. Ib&sible that employer and unions agree on number
of workers and criteria of selection; if they datiwome to an arrangement, employer at the endeof th

procedure can dismiss freely, following legal ruleselect workers to be dismissed (see n. 27).

Public authorities can make a mediation betweenleyep and unions. They must be informed by
employer at the same time of the unions about théovaismiss.

22. Prior consultation with trade unions/workers’ representatives— Does the employer have to
consult them in case of planned collective disngsfa economic reasons?

Yes.

49



23. Notification to the public administration in case d planned collective dismissals for
economic reasons- Must the employer notify the public authorities?

Yes.

24. Notification to workers’ representatives —Is the employer obliged to inform them in case of
collective dismissals for economic reasons?

Yes

25. Approval by the public administration — Does the employer have to obtain any authorisatio
case of expected collective dismissals for econoagasons?

Not.

26. Approval by workers’ representatives— Must collective dismissals be authorised by wgke
representatives?

Not.

27. Priority rules for collective dismissals— Are there any legal rules to select workers to be
dismissed (social considerations, age, job tenure)?

Yes. Act 1991/223 (art. 5) provides that workerbdaalismissed are selected on the ground of family
charges, age, technical demands of production.

28. Is the employer obliged to consider transfers, ret@ining and other options prior to
dismissal?

Yes (Act. 1991/223, art. 4).

29. Priority rules for re-employment — Are any obligation for an employer to first ciles
applications of former redundant workers while irinly the workforce?

Yes. It is a jurisprudence principle (decision ap&me Court 2000/1410).

Severance payment

30. Severance pay- What does the employer have to pay to a workeraige cof dismissal for
personal and/or economic reasons?

For any termination of the contract of employment,whatever ground, even for dismissal for just
cause or resignation, the employee is entitlecetzeive from the employer a severance payment (i.e.
trattamento di fine rapporto) which is consideredoe a part of salary, set aside every year and kep
by the employer (for whom it is an important sous€eelf-financing) (art. 2120 Civil Code).

Avenues for redress (penalties, remedies) and ditign procedure for individual complaints on
dismissals

31. Compensation for unfair dismissal— Are there any legal limits (ceiling in months oryan
calculation method defined by law) or freely dedidhy the judge?

In case of unjustified dismissal, remedies areethffit according to the size of the firm: Employers
employing more than 15 employees (or five in thricaljural sector) in each establishment, branch,
office or autonomous department, and employers@rimg more than 60 workers, wherever located,
are liable for reinstatement of the employees aagngent of damages equal to a minimum of five
months' pay. Alternatively, the employee can refegestatement and request payment of damages
equal to 15 months' pay. If the employer invitesémployee to return to work and the employee does
not take up the offer within 30 days, the contractutomatically terminated.

Where there are fewer than 15 employees in eachannfewer than 60 employees in total, the
employee unfairly dismissed has no right to reitesteent, but is entitled to a compensation from 2,5
to six times the months’ pay.

32.Reinstatement- Provided in law, rarely or often available to a lerunfairly dismissed?
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Reinstatement in employment is impossible withoaitagreement of the employee. When a bill of
judge orders the reinstatement of the employeeranastating employer must pay to the employee the
wages.

33.Preliminary (judicial and/or extra-judicial) concil iation — Is it mandatory or not?
Yes(art. 410 Civil procedure code).

34. Competent courts— What bodies are competent for disputes on dsatggordinary tribunals,
specialised labour courts)?

All disputes on dismissals are in competence obuaRourt Judges.

35. Alternative arbitration/mediation — Do the parties to an employment contract have any
alternative possibility to settle out their labalispute?

If the mandatory attempt of conciliation is not sessful, the parties of an employment contract have
the possibility to settle their labour dispute to @bitration panel. Collective agreements can jdev
permanent arbitration panel (art. 418r Civil procedure code

36. Length of the court procedure— Whatis the average length for a case on dismissalstliare
any legal limitations)?

There is not a fixed timing. All Labour court gigepriority to dismissal cases. An average length is
six months for first instance and three-four yefansthe total dispute (first and second instance an
Supreme Court proceeding). In labour disputes,gdens of the judges can be executed immediately.

37. Maximum time to make a claim for unfair dismissal— During which period does the worker
have to bring his or her complaint to the court?

The worker have to bring his or her complaint te ttourt during sixty days from the moment in
which he or she receives the writing of the disatiss

IIl. ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS

1. Which court decisions in your country have balated to the economic crisis (with the main focus
on EPL)?

Please share information about any court decisidnsh:
- Have influenced the interpretation of legal psbans regulating dismissals, fixed-term contratts e
- Where necessary to fill any gaps in the natidadabur law?

Italian Social Security has a particular means ssare the salary of the workers during the economic
crisis of the enterprise. There is a redundancynpayt of the National Social Security Coverage
Institute (Istituto Nazionale della Previdenza S¢ei- I.N.P.S.) for workers of companies in finahci
crisis due to production or restructuring proce3sey receive from this fund (Cassa Integrazione
guadagni, Act 1991/223) an indemnity equivaler8Q@oper cent of their wage (sometimes up to 100
per cent).

This indemnity can be paid at the end of a particydrocedure that is the same than in collective
dismissal (see n. 21). The role of Labour courgpids very important when conditions to obtain the
redundancy payment are in disputation between adtrative authority and employer, or employer
and employees.

2. Are there any labour law reforms under discussio your country caused or affected by the
economic crisis (to make labour more flexible, or éxtend protection to some categories of
workers)?

Recently, the work relationship has been split Bnynlegal types up, from the temporary
work (Legislative Act 24 June 1997 n. 197) to tlamyrtypes of the legislative Act 10 September 2003
n. 276. Even the conditions to comply with tradiibpart-time and short-time contracts have been
eased. The aim is to make work more flexible arektend protection to some categories of workers,
whose .
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Now in the same factory a lot of persons can weitte to side, with different contracts:
employees of the firm, employees of a logistic emwyp self-employees, contract for services,
temporary workers (who are employees of the temmp@mployment agency), etc.

The only thing they have in common are the ruleshenhealth and security protection on
job.

From year 2009 (agreement 22 January 2009, amoagiatt Government, Employers
Associations and Unions, concerning “rules and mmeheres of bargaining and collective
agreements”) is in experiment a new way of bargajnbased on two different steps of agreement:
the first one to fix the general conditions of wdte second one (in particular production sectors
in single enterprises) to have more flexibility.thre second case is possible to bargain a different
regulation of work in particular industrial distris or in specified companies, in which a crisis
situation is arising.

Norway
. EMPLOYMENT PROTECTION LEGISLATION (EPL)

Source and scope of regulation

1. Source of regulation —What is the main law (titte and date of adoptioepulating
employment contracts and dismissals (Please proxidigeb-link, Word/PDF version, its
translation in English or French).

Lov om arbeidsmiljg, arbeidstid og stillingsvern (avbeidsmiljgloven)/Act relating to
working environment, working hours and employmenotgction, etc. (Working Environment
Act - WEA) of 17 June 2005 no. 62

As subsequently amended last by Act of 23rd Feprd@®7 no. 10
http://www.arbeidstilsynet.no/binfil/download2.phijaz=92156

The act was last amended by act of 19 June 200@nbut this amendment has not been
translated into English.

2. Scope of legislation- What categories of workers are excluded fromrégilation? (e.g.
public servants, domestic workers, police, judigiaic).
Section 1-2 determines the scope of the legislafitre act applies to all undertakings that
engages employees with the following exceptiongpmshg, hunting, fishing and military
aviation. Public servants are exempt from the Agtevisions regarding appointment,
termination of employment, transfer of ownershipuofiertakings and disputes concerning
working conditions.

3. Size of enterprise excluded -Are any enterprise of a certain size (e.g. emppyass than
20 workers) excluded from the scope of applicatibthe law?
No.

4. Collective agreements— Are there any important collective agreements geheral
application at the national and/or branch level?
In the public sector almost all employees are dsggh and subordinate to collective
agreements.

The corresponding amount in the private sectopjs@imately fifty percent.
The most important collective agreements are:

Hovedavtalen i staten 1. februar 2009 — 31. deser@d&2/Basic agreement for the civil
service
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Hovedavtalen LO — NHO 2010 — 2013/The Basic AgradmEhis is an agreement between
the Confederation of Norwegian Enterprise (NHO)ludng all its national and local
associations and individual enterprises, and thenvidigian Confederation of Trade Unions
(LO) including all its unions and associations {giians).

Types of employment contracts

5.

Probationary period - What is its maximum duration?

According to the WEA § 14-6 (1) f a probationaryipd must be agreed upon in writing and
the duration of the probationary period has to ¢g@ed upon. The maximum length of the
probationary period is 6 months, cf. WEA § 15-6 (3)

Fixed-term contracts (FTC) — May FTC be concluded only for objective and mate
reasons (e.g. nature of work) or without any linidta?

As a starting point an employee shall be appoipgrdhanently. Temporary employment may
be agreed upon:

a. when warranted by the nature of the work and thekwdiffers from that which is
ordinarily performed in the undertaking
for work as temporary replacement for another pems@ersons
for work as a trainee
for participants in labour market schemes
e. for athletes, trainers, referees and other leashén organised sport
WEA § 14-9

Maximum number of successive FTC -Are there any legal limitations?
There are no legal limitations as to the numbesuatessive FTC's.

oo

Maximum cumulative duration of FTC — Are there any legal limitations?
There are no legal limitations as to the cumulatiueation of FTC’s, but an employee who
has been employed over a specific length of timge ofdain certain additional rights.

An employee who has been employed for more tharyeaeis entitled to written notification
of the date on which he is to leave his post, at@rlthan one month prior to that date.

An employee, who has been employed for more thandonsecutive years, shall be treated
as employees in permanent positions in relationteonination of that employment
relationship.

What is the percentage of the workforce under FFCPRlease provide any statistics, if
available.
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12b. Employees aged 15-74 with temporary jobs, apmndustry division (LFS). In per

cent of all employees

Industry Annual 2009 2010

average

2008 2009 1. 2. 3. 4, 1. 2.

quarter quarter quarter quarter |quarter quarter

01-99 All industries 90 8,1 |76 8,1 8,6 7,9 7,7 8,7
01-03 Agriculture, forestry 13,3 12,4| 9,1 11,8 17,4 10,6 8,7 17,2
and fishing
05-39 Mining etc., 43 3,7 |35 3,3 4.6 3,2 3,3 4,3
manufacture, power and
water supply
41-43 Construction 49 40 | 3,7 3,7 4.8 3,9 3,7 4.1
45-47 Domestic trade 79 7,0 |61 6,6 7,7 7.8 7,3 7.8
49-53 Transportationand 5,1 4,7 | 3,8 4,4 6,0 4,6 4,5 5,9
storage
55-56 Accomm. and food 13,4 11,7| 8,7 11,6 16,0 10,5 10,2 11,0
service act.
58-63 Information and 39 51 |32 572 7,3 4.8 3.4 5,7
communication
64-66 Financial and 25 20 |15 1,3 3,3 1,8 1,7 2,6
insurance act.
68-82 Real estate, 81 6,7 |62 7,4 6,7 6,5 7,9 9,1
scient.,tech., adm. and
support service act.
84 Public administration 8,3 7,6 | 7,6 6,7 8,0 8,1 7,1 7,4
and defence
85 Education 14,1 12,3| 13,4 13,1 10,3 12,5 12,7 12,2
86-88 Human health and 13,5 11,9 11,8 12,4 12,3 11,2 10,6 12,3
social work act.
90-99 Other service act. 15,3 15,1| 16,2 15,5 15,5 13,1 13,0 15,7
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Substantive requirements for dismissals (justifiadd prohibited grounds)

10.

11.

12.

13.

Obligation to provide reasons for dismissals 4s the employer obliged to provide the
worker with a reason of dismissal?

Yes. According to WEA 8§ 15-7 employees may not isentssed unless this is objectively
justified on the basis of circumstances relatingtite undertaking, the employer or the
employee.

Valid grounds to dismiss a worker -Are any valid reasons to justify a dismissal listethe
law - e.g. worker’s conduct, worker’s capacity, e@mic reasons, or any fair reasons?

a. unacceptable behaviour of the employee

b. lack of formal qualifications of the employee

c. failure to achieve what is expected by the employee

d. absence from work

e. curtailed operations or rationalisation may be drgiound for dismissal as long as

there is no other suitable work to offer the empkin the undertaking

Prohibited grounds to dismiss a worker Are there any prohibited grounds listed in the la
or this issue is regulated by general non-discratidm provisions?
As established through legal practise:

a. entering into marriage

b. party-political affiliation

c. non-contagious illness

d. raising questions regarding safety at the undartpki
Workers enjoying special protection from dismissal Please list any categories, such as
women during the pregnancy and maternity leavekerst representatives etc.
The WEA provides protection against dismissal i ¢lrent of sickness, during pregnancy or
following the birth or adoption of a child and iarmection with military service, cf. WEA 88§
15-8, 15-9 and 15-10

Procedural requirements for individual dismissals

14.

15.

16.
17.

18.

Notification to the worker to be dismissed- In which form the employer must inform the
worker about his or her dismissal (orally or intig)?

The employee shall receive notice in writing eitimeperson or by registered mail. The notice
shall be deemed to have been given when it isveddiy the employee

Length of the notice period —How long in advance does the employer have to iinftire
worker about his or her dismissal?

Unless otherwise agreed in writing or laid downaircollective agreement, a period of one
month’s notice shall be applicable to either party

Before notice has been given, an agreement on deshweriod of notice may only be
concluded between employer and employee’s eleaprbsentatives at undertakings bound
by a collective agreement.

For an employee who has been employed for more fiharconsecutive years, a period of
two month’s notice shall be given by either party.

For an employee who has been employed for more téramconsecutive years, a period of
three month’s notice shall be given by either party

Pay in lieu of notice— authorised or no by law?

Notification to administration — Does the employer have to notify the public adstiation
before dismissing a worker?

No

Notification to workers’ representatives — Does the employer have to inform workers’
representatives for each individual dismissal?
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19.

20.

Before making a decision regarding dismissal withiae, the employer shall, to the extent
that it is practically possible, discuss the mattgh the employee and the employee’s elected
representative unless the employee himself doedasite this.

Approval by administration — Does the employer need to obtain any authosisdtom the
administration to dismiss a worker?
No

Approval by workers’ representatives — Does the employer have to obtain any
authorisation to dismiss a worker?
No

Procedural requirements for collective dismissats Economic reasons

21.

22.

23.

24.

25.

26.

27.

28.

Definition of collective dismissal- e.g. percentage or number of workers concerned
Collective redundancies, cf. WEA § 15-2, meansaeotf dismissal given to at least 10
employees within a period of 30 days without bewarranted by reasons related to the
individual employees. Other forms of terminationcohtracts of employees shall be included
in the calculation, provided that at least fivequers are made redundant.

Prior consultation with trade unions/workers’ representatives— Does the employer have

to consult them in case of planned collective désalis for economic reasons?

An employer contemplating collective redundancleaisat the earliest opportunity enter into
consultations with the employees’ elected repredgimas with a view to reaching an

agreement to avoid collective redundancies or wuce the number of persons made
redundant.

Notification to the public administration in case d planned collective dismissals for
economic reasons- Must the employer notify the public authorities?
Notice corresponding to the below shall also beito the Labour and Welfare Service

Notification to workers’ representatives— Is the employer obliged to inform them in case
of collective dismissals for economic reasons?

Employers shall be obliged to give the employedscted representatives all relevant
information, including written notification conceéng:

the grounds for any redundancies

the number of employees who may be made redundant

the categories of workers to which they belong

the number of employees normally employed

the groups of employees normally employed

the period during which such redundancies may feetefd

criteria for selection of those who may be madeineldnt

criteria for calculation of extraordinary severapes, if applicable

Approval by the public administration — Does the employer have to obtain any
authorisation in case of expected collective disalsfor economic reasons?

Approval is not necessary, but projected collectedundancies shall not come into effect
earlier than 30 days after the Labour and WelfanwiBe has been notified.

S@moo0oTy

Approval by workers’ representatives — Must collective dismissals be authorised by
workers’ representatives?
No, but consultations with the employees’ eleceglesentatives have to be carried out prior
to collective redundancies.

Priority rules for collective dismissals —Are there any legal rules to select workers to be
dismissed (social considerations, age, job tenure)?
No.

Is the employer obliged to consider transfers, retining and other options prior to
dismissal?

56



29.

Yes, this is hecessary to avoid the dismissal tcdpsidered an unfair dismissal.

Priority rules for re-employment — Are any obligation for an employer to first conside
applications of former redundant workers while menly the workforce?

WEA § 14-2, an employee who has been dismissedgvwarcircumstances relating to the
undertaking shall have a preferential right to & regpointment at the same undertaking
unless the vacant post is one for which the emglay@ot qualified.

The preferential right shall also apply to an ergplowho is temporarily engaged and who,
owing to circumstances relating to the undertakisgot offered continued employment. The
preferential right does not apply to employees gadaas temporary replacements. The
preferential right applies to employees who havenbemployed by the undertaking for a total
of at least 12 months during the previous two ye@he preferential right shall apply form
the date on which notice is given and for one yadtar expiry of the period of notice. The
preferential right shall lapse if an employee fadsaccept an offer of employment in a
suitable post not later than 14 days after recgitte offer.

Severance payment

30.

Severance pay -What does the employer have to pay to a workerase of dismissal for
personal and/or economic reasons?
There is no automatic obligation to provide seveegay.

Avenues for redress (penalties, remedies) andaitign procedure for individual complaints on
dismissals

31.

32.

33.

34.

35.

36.

37.

Compensation for unfair dismissal— Are there any legal limits (ceiling in months amy
calculation method defined by law) or freely dedidy the judge?

An employee may seek compensation for unfair disahisThere are no legal limits to the
amount payable as compensation so this is forutigej to decide. The judge may take into
account the employees actual financial loss intamfdio the other merits of the case.

Reinstatement —provided in law, rarely or often available to a werunfairly dismissed?
In case of an unfair dismissal, the court shalkaf demanded by the employee, rule the
dismissal invalid. The employee may then contimukis$/her position at the undertaking.

Preliminary (judicial and/or extra-judicial) concil iation — Is it mandatory or not?

Before making a decision regarding dismissal witkiae, the employer shall, to the extent
that it is practically possible, discuss the mattigh the employee and the employee’s elected
representative unless the employee himself doedasite this.

Competent courts —What bodies are competent for disputes on disnsisgaddinary
tribunals, specialised labour courts)?
Ordinary tribunals take care of these cases.

The Norwegian Labour Court handle cases regardatidity, interpretation and existence of
collective agreements, questions regarding breaiclcollective agreements, questions
regarding breach of the peace obligation and

Alternative arbitration / mediation — Do the parties to an employment contract have any
alternative possibility to settle out their labalispute?

Certain disputes (leave of absence and preferenigials for part time employees) may be
brought before a Dispute Resolution Board, butdiggutes regarding unfair dismissal.

The court is however composed of two lay judges wibroad knowledge of industrial life.

Length of the court procedure —What is the average length for a case on dismigaads
there any legal limitations)?
There are no legal limitations.

Maximum time to make a claim for unfair dismissal —During which period does the
worker have to bring his or her complaint to thart®
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An employee who wishes to claim that a dismissalli®en unfair may demand negotiations
with the employer and must notify the employerto$ in writing within two weeks. The time
limit for demanding negotiations runs from the datelismissal. The employer shall ensure
that a meeting for negotiations is held as earlgassible and, at the latest, within two weeks
of receiving the request.

In a dispute as to whether the dismissal has ba&iruthe time limit for instituting legal
proceedings shall be eight weeks. In individualkesashe parties may agree upon a longer
time limit for initiating legal proceedings.

. ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS
1. Which court decisions in your country have beeatesl to the economic crisis (with the main
focus on EPL)?

Please share information about any court decisidnsh:

- Have influenced the interpretation of legal proms regulating dismissals, fixed-
term contracts etc;
- Were necessary to fill any gaps in the nationablaaw?
N/A

2. Are there any labour law reforms under discussioyaur country caused or affected by the
economic crisis (to make labour more flexible, @ektend protection to some categories of
workers)?

N/A

Slovenia
I. Employment protection legislation (EPL)
Source and scope of regulation

37. Source of regulation —What is the main law (titte and date of adoptioepulating
employment contracts and dismissals (Please proxidigeb-link, Word/PDF version, its
translation in English or French).

The main law regulating employment contracts amsinéisals in Slovenia is the Employment
Relationship Act (ERA), adopted in 2002 and whicleeed into force on 1 January 2003 (Official
Gazette of the Republic of Slovenia No 42/02), ateeinin 2007 (Official Gazette of the Republic of
Slovenia No 103/07). Unofficial consolidated textavailable on an English web page of Ministry of
Labour, Family and Social Affairs:

http://www.mddsz.gov.si/fileadmin/mddsz.gov.si/pagi@ads/dokumenti___pdf/zdr_npb_en.pdf

38. Scope of legislation- What categories of workers are excluded fromrégilation? (e.g.
public servants, domestic workers, police, judigietc).

None. ERA (83) applies to all employment relatiapstbetween employers established or residing in
the Republic of Slovenia and the workers employét them and also to employment relationships
between foreign employers and workers, concludetherbasis of an employment contract on the
territory of the Republic of Slovenia. In case obrikers posted to the Republic of Slovenia by a
foreign employer on the basis of an employmentregtipursuant to foreign law, ERA shall apply in
accordance with the provisions regulating the pwsiof workers posted to work in the Republic of
Slovenia.

Unless stipulated otherwise by a special act, ER2) @lso regulates employment relationships of
workers employed with state bodies, local commasitand institutions, other organisations and
private persons carrying out a public service.dacsal acts there are some specific provisions tabou
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employment contracts, rights and obligations arsndisals for i.e. public servants, military, police
teachers, actors ...

39. Size of enterprise excluded -Are any enterprise of a certain size (e.g. emppyass than
20 workers) excluded from the scope of applicatibthe law?

No. For the purposes of ERA smaller employers (emipg ten or less workers, ERA 85) are not

excluded. There are just some special exceptianthém, i.e.: the branch collective agreement may
stipulate that a smaller employer can concludedfitegm employment contracts for a definite period
regardless of the restrictions referred to in ERASR); in the case of terminating the employment
contract for reasons of incapacity or for a busne=ason, the smaller employer is not obliged to
check whether it is possible to employ the workedar changed conditions or in other work, and/or
whether it is possible to additionally train the rker for the work he carries out or to retrain the

worker for other work (ERA, § 88); the minimum diioa of the period of notice may be stipulated

by a branch collective agreement (ERA, § 91).

40. Collective agreements— Are there any important collective agreements geheral
application at the national and/or branch level?

A collective agreement is valid for the partiestw# collective agreement or its members. A colecti
agreement is valid for all persons employed by mpleyer or employers to whom the collective
agreement applies, if the collective agreemenigisesl by one or more representing trade uniores. If
collective agreement on one or more activitiesoisctuded between one or more representative trade
unions and one or more representative associatibemployers, one of the parties may propose to
the minister responsible for labour to extend thkdity of the whole of the collective agreementaor
part of it to all employers in an activity or adtigs for which the collective agreement has been
concluded. The minister recognises an extendedityabf the whole or a part of collective agreement
if the collective agreement has been concluded detvwone or more representative trade unions and
one or more associations of employers, the mendfeviich employ more than half of all employees
at employers for whom an extension of the collecagreement has been proposed.

At a moment three collective agreements has extevalelity:

The Collective Agreement for Trade Activity; Coltee Agreement for Metal Materials and Foundry
Industry, and Collective Agreement for Metal Indyst

All the collective agreements concluded at theamti level are entered into the register of colect
agreements kept by timainistry responsible for labogonly in Slovene language):

http://www.mddsz.gov.si/si/delovna_podrocja/delowaamerja_in pravice iz dela/socialno partner
stvo/evidenca kolektivnih pogodb/

With regard to public servants a special systernotiective agreements applies with which salaries
and other remunerations are determined.
Types of employment contracts

41. Probationary period - What is its maximum duration?

The worker and the employer may agree on the pmbateriod in the employment contract. The
probation may not last longer than six months bay tme extended in case of temporary absence from
work (for the period of absence; ERA, §125).

42. Fixed-term contracts (FTC) — May FTC be concluded only for objective and miate
reasons (e.g. nature of work) or without any linidta?

A fixed-term employment contract can be concludedy() in cases of (ERA, 8§ 52):
- work which by its nature is of limited duration,

- replacing a temporarily absent worker,

- temporarily increased volume of work,
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- employment of a foreigner or person without eitighip who was granted work permit
for a definite period, except in case of a persarak permit,
- managerial staff and those executive workers mhoage a business field or
organisational unit at the employer and are ausldrto conclude legal transactions or
to make independent personnel and organisatioréides,
- seasonal work,
- a worker who concludes a fixed-term employmemitiaet for the reason of
preparation for work, vocational training or advedstudy for work and/or education,
- employment for a definite period of time due torlang during the accommodation
period on the basis of the final decision and testie issued by the competent body in
the procedure of recognition of qualifications uanst to a special law,
- performance of public works and/or inclusionhie measures of active employment
policy pursuant to law,
- preparation or realization of work organised gg@ect,
- work required during the period of introductioihnew programs, new technology and
other technical and technological improvements$iefworking process or for training
workers,
- elected and appointed officials and/or other woskelated to the term of office of a
body or official in local communities, political gees, trade unions, chambers,
associations and their federations,
- other cases laid down by law and/or branch ctilleagreement .

43. Maximum number of successive FTC -Are there any legal limitations?
No

44. Maximum cumulative duration of FTC — Are there any legal limitations?

Yes there are legal limitations (ERA, 8 53). Thepiyer may not conclude one or more successive
fixed-term employment contracts with the same woee for the same job, the uninterrupted period
of which would last longer than two years, exceptases laid down by law and in cases referred to i
the second, fourth, fifth and twelfth indent of &; n cases referred to in the tenth indent of &52
fixed-term employment contract may be concludedafqreriod longer than two years, if the project
lasts more than two years and if the employmentraohis concluded for the entire duration of the
project. A branch collective contract shall serwelétermine what is deemed to be project work.

An interruption of three months or less does nptasent an interruption of the uninterrupted two-
year period.

45. What is the percentage of the workforce under FTC? Please provide any statistics, if
available.

Approximately 17%. Among persons aged between Hltgears of age, as many as 70% of persons
have fixed-term contracts; in the age group fromt@39 years of age, the share of employees
employed in fixed-term employment is reduced to63d;, and among persons aged from 30 to 54
years there are 7,7% of employees with fixed-templeyment contracts.
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Substantive requirements for dismissals (justifiadd prohibited grounds)

46. Obligation to provide reasons for dismissals s the employer obliged to provide the
worker with a reason of dismissal?

In the notice of termination of employment contraitte employer must explain the reason for
termination in writing as well as call the workeaention to legal remedies and his rights arising
from unemployment insurance (ERA, § 86).

47. Valid grounds to dismiss a worker -Are any valid reasons to justify a dismissal listethe
law - e.g. worker’s conduct, worker’s capacity, e@mic reasons, or any fair reasons?

The reasons for ordinary termination (= with perajchotice) of a worker’'s employment contract by
the employer are (ERA, § 88):

- cessation of the need to carry out certain warder the conditions pursuant to the employment
contract, owing to economic, organisational, te¢bgical, structural or similar reasons on the
employer's side (business reason), or

- non-achievement of expected work results becthesevorker failed to carry out the work in due
time, professionally and with due quality, or nafifment of the conditions for carrying out work

provided by laws and other regulations issued erb#sis of law, for which reason the worker faols t

fulfil or cannot fulfil the contractual or other ligmtions arising from the employment relationship
(reason of incapacity),

- violation of a contractual obligation or otherlightion arising from the employment relationship
(reason of culpability)

- inability to carry out the work under the condits set out in the employment contract owing to
disability in accordance with the regulations gowmeg pension and disability insurance, or with the
regulations governing employment rehabilitation #r@lemployment of disabled persons.

The employer may extraordinarily terminate (= withgeriod of notice) the worker's employment
contract (ERA, § 111), if the worker:

- violates the contractual or any other obligatemsing from employment relationship and the
violation has all characteristics of a criminalesfte,

- intentionally or by gross negligence violates tumtractual or any other obligations arising from
employment relationship,

- if for at least five days in succession the worlees not come to work, and does not inform the
employer of the reasons for his absence, althoegthbuld and could have done so,

- is prohibited by a final judgement to carry oettain works within the employment relationship or
if he is pronounced an educational, safety or ptaie measure or a sanction for a minor offence on
the basis of which he cannot carry out the worklémger than six months, or if due to serving a
prison sentence he must be absent from work faggdothan six months,

- if the worker refuses the transfer and the aataalying out of work with the transferee,
- fails to successfully pass the probation period,

- within five working days after the cessation bé treasons for the suspension of the employment
contract, unjustifiably fails to return to work,

- during the period of being absent from work baeaof disease or injury, fails to respect the
instructions of the competent doctor and/or of ¢henpetent medical commission, or if he in this
period carries out gainful work or leaves his resitk without the approval by the competent doctor
and/or by the competent medical commission.

48. Prohibited grounds to dismiss a worker— Are there any prohibited grounds listed in the la
or this issue is regulated by general non-discritidm provisions?
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Under ERA 8§ 89 the following shall be deemed a®unfled reasons for ordinary termination of an
employment contract:

- temporary absence from work due to the inabftitywork because of a disease or injury or due to
the care for family members pursuant to regulatmméealth insurance, or absence from work due to
the parental leave pursuant to regulations on planed;

- bringing an action or participation in the prodiegs against the employer due to the allegation of
having violated the contractual and other obligatiarising from employment before the arbitration,
court or administrative authorities;

- trade union membership;

- participation in trade union activities outsithe tworking time;

- participation in trade union activities duringetivorking time in agreement with the employer;
- participation of the worker in a strike organisedccordance with the law;

- candidacy for the function of a worker's repreéagve and the current or past performance of this
function;

- change of employer (transfer of the undertaking);

- race, ethnicity or ethnic origin, skin colourxsage, disability, marital status, family obligats,
pregnancy, religious and political conviction, pagl or social origin;

- conclusion of a contract on voluntary performaéanilitary service, a contract on performing
military service in the Slovenian armed forces resea contract on service in the Civil Protection
and the voluntary participation of citizens in ation and relief in accordance with the law.

49. Workers enjoying special protection from dismissal- Please list any categories, such as
women during the pregnancy and maternity leavekersi representatives etc.

Workers' Representatives (ERA, 8 113), Older Wak@&RA, § 114), Parents (ERA, 8§ 115) and
Disabled Persons and Persons Absent From Work BeadDisease (ERA, § 116).
Procedural requirements for individual dismissals

50. Notification to the worker to be dismissed- In which form the employer must inform the
worker about his or her dismissal (orally or intig)?

Ordinary and extraordinary termination of the emngptent contract must be in writing, and must be
served on the worker by the employer in persom, e on the employer's premises or at the address
given in the employment contract.

51. Length of the notice period —How long in advance does the employer have to iinftire
worker about his or her dismissal?

If the employment contract is terminated througdirary procedure by the employer, the period of
notice is:

- 30 days if the worker's period of service wite tmployer is less than five years,
- 45 days if the worker's period of service with #mployer is at least five years,

- 60 days if the worker's period of service with #mployer is at least 15 years,

- 120 days if the worker's period of service wiik employer is at least 25 years.

If the employment contract is terminated througdlirmary procedure by the employer for reasons of
culpability of the worker, the period of noticease month.

52. Pay in lieu of notice— authorised or no by law?

The worker and employer may come to an agreementtaulequate monetary compensation in lieu
of work or the entire notice period. The agreenmeuast be in writing. (ERA, 8 94)
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53. Notification to administration — Does the employer have to notify the public adstiation
before dismissing a worker?

No, only in the case of larger number of Workeee(question 23).

54. Notification to workers’ representatives — Does the employer have to inform workers’
representatives for each individual dismissal?

Only if thus is requested by the worker, the emgtayust inform in writing the trade union, whose
member the worker is at the time of the introduttid the procedure, about the intended ordinary or
extraordinary termination of the employment corttré€RA, § 84)

55. Approval by administration — Does the employer need to obtain any authosisdtom the
administration to dismiss a worker?

No. Only in the case of termination of employmem grounds of invalidity, the reasons for
termination of employment contract shall be detesdi by a commission composed of: a
representative of the Institute of Pension andlidigg Insurance of Slovenia, a representativeha t
Labour Inspectorate of the Republic of Sloveniagaresentative of the Employment Office and a
representative of employers and a representatitradé unions.

56. Approval by workers’ representatives — Does the employer have to obtain any
authorisation to dismiss a worker?

No, but if the trade union opposes the ordinargnieation for the reason of incapacity or for a faul
reason, or if it opposes the extraordinary ternmomabf the employment contract, and if the worker
requests from the employer the suspension of fleetaff the termination of the employment contract
due to the given notice, the termination of theti@mt shall not be effective until the expiratiditioe
term for arbitration and/or judicial protection.

Procedural requirements for collective dismissats £conomic reasons

57. Definition of collective dismissal e.g. percentage or number of workers concerned

The employer who establishes that due to busimesons within the period of 30 days the work shall
become redundant for:

- at least 10 workers with the employer employimy@than 20 and less than 100 workers,

- at least 10 % of workers with the employer emjrigyat least 100 workers, and less than 300
workers,

- at least 30 workers with the employer employi@@ 8r more workers,
shall be obliged to elaborate the dismissal prognarfor redundant workers.

The programme shall also be elaborated by the gmapleho establishes that due to business reasons,
within the period of three months, the work of 20vmre workers will become redundant.

58. Prior consultation with trade unions/workers’ representatives— Does the employer have
to consult them in case of planned collective désalis for economic reasons?

The employer must as soon as possible inform #detunions at the employer about the reasons for
the redundancies, about the number and the cagésgofiall employed workers, about the foreseen
categories of redundant workers, about the foretsrem in which the need for the work of workers
will cease, and about the proposed criteria fordgtermination of redundant workers.

With the aim of achieving an agreement, the employest first consult with the trade unions about
the proposed criteria for the determination of rethnt workers, and in relation with the elaboration
of the dismissal programme for redundant workdmsuaithe possible ways of avoiding and limiting
the number of terminations and about the possil#asures for the prevention and mitigation of
harmful consequences.
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The Workers Participatio in Management Act deteawirthe employer's obligation for join
consultation with work conunsil regarding persomsgues which also includes the questions
concerning the reduction of the number of employdesn employer does not meet this obligation, a
work council may withhold employer's individual d&on until the decision made by the responsible
body (the labour Court) in the dispute.

59. Notification to the public administration in case ¢ planned collective dismissals for
economic reasons- Must the employer notify the public authorities?

The employer must inform the Employment Serviceviiting about the procedure of establishing the

redundancies of a larger number of workers, abloatperformed consultation with Trade unions,

about the reasons for the redundancies , aboutuhdder and categories of all employed workers,
about the foreseen categories of redundant woeketsabout the foreseen term in which the need for
the work will cease.

60. Notification to workers’ representatives— Is the employer obliged to inform them in case
of collective dismissals for economic reasons?

see answer 22

61. Approval by the public administration — Does the employer have to obtain any
authorisation in case of expected collective disaisfor economic reasons?

No, but the employer is obliged to deal with andake into account the potential proposals by the
Employment Service regarding the possible meastoegreventing or limiting to the highest
possible degree the termination of employment imahip of workers and the measures for the
mitigation of harmful consequences due to the teation of employment relationship. (ERA, § 101)

62. Approval by workers’ representatives — Must collective dismissals be authorised by
workers’ representatives?

An employer should also obtain a consent from therRAtouncil when the changes regarding the
legal form of the enterprise, the disposal of thiemorise, or the closure of the enterprise resudt
reduction of the number of workers and it conceriggeater amount of workrs under ERA.

63. Priority rules for collective dismissals —Are there any legal rules to select workers to be
dismissed (social considerations, age, job tenure)?

When stipulating the criteria for determining redant workers, particularly the following criteria
shall be taken into account (ERA, § 100):

- the worker's professional education and/or gigalifon for work and the necessary additional skill
and capacities,

- working experience,

- job performance,

- years of service,

- health condition,

- the worker's social condition,

- that he or she is a parent of three or more mihéddren or the sole bread-winner in the familytwi
minor children.

When determining the workers whose work will becoradundant, under the same criteria the
priority shall be given to the preservation of jdiysthose workers who are in a bad social condition

The temporary absence from work of the worker due tisease or injury, due to the care for a
family member or for a severely handicapped perdoa,to parental leave and due to pregnancy may
not be a criterion for the determination of reduridaorkers.
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64. Is the employer obliged to consider transfers, retining and other options prior to
dismissal?

Yes. The dismissal programme for redundant workbedl comprise also measures for preventing or
limiting to the highest possible degree the teriidmeof workers' employment relationship, where the
employer must check the possibility of continuihg employment under modified conditions; and the
measures and criteria for the selection of meastwesnitigate harmful consequences of the
termination of employment relationship, such as:dffer for employment with another employer, the
assurance of pecuniary aid, the assurance of assésfor starting an independent activity, and the
purchase of insurance period. (ERA, § 99, for irtlial dismissals see § 88).

65. Priority rules for re-employment — Are any obligation for an employer to first conside
applications of former redundant workers while igrly the workforce?

Yes. If the employer employs new workers within ttegm of one year, the workers whose
employment, if they fulfil the conditions for caing out the work (ERA, § 102).

Severance payment

66. Severance pay -What does the employer have to pay to a workerase of dismissal for
personal and/or economic reasons?

The employer who terminates the employment conthaetto business reasons or due to the reason of
incapacity shall be obliged to pay the worker theesance pay. As the basis for the calculatiomef t
severance pay, the average monthly wage which a@sved by the worker, or which would have
been received by the worker if working, in the klsee months before the termination shall be taken

The worker shall be entitled to severance pay amiogito:

- 1/5 of the basis for each year of employment \ligh employer, if the worker has been employed
with the employer for more than one and up to figars;

- 1/4 of the basis for each year of employment whih employer, if the worker has been employed
with the employer for the period from five to fifte years;

- 1/3 of the basis for each year of employment \ligh employer, if the worker has been employed
with the employer for the period exceeding fiftgesars.

The level of the severance pay may not exceedeai®ltd amount of the basis or the calculation,
unless otherwise stipulated by the branch colleciigreement.

Avenues for redress (penalties, remedies) andditign procedure for individual complaints on
dismissals

67. Compensation for unfair dismissal— Are there any legal limits (ceiling in months amy
calculation method defined by law) or freely dedidy the judge?

Where the court determines that the employer'sitation is illegal but that the worker does nothwis
to continue the employment relationship, the calmdll upon the worker's proposal establish the
duration of the employment relationship, but nogdrel a ruling of the court of first instance, iaih
recognise the worker's period of service and otlghts arising from the employment relationship,
and shall grant the worker adequate monetary cosapiem in the maximum amount of 18 months of
the worker's wage paid in the last three monthsrga termination of the employment contract.

If, taking into account the circumstances and thierest of both contractual parties, the court
establishes that the continuation of the employmelationship would no longer be possible, it may
decide in the same way, even regardless the wenerposal.

68. Reinstatement —provided in law, rarely or often available to a werunfairly dismissed?

Reinstatement is provided by law as a rule. Deagsabout compensation instead of reinstatement are
(still) very rare.
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69. Preliminary (judicial and/or extra-judicial) concil iation — Is it mandatory or not?

It is not mandatory. But the labour inspector magdrate in the dispute between the worker and the
employer with the purpose to achieve an amicatiteeseent of the dispute (ERA, § 228).

70. Competent courts —What bodies are competent for disputes on disnsisgaldinary
tribunals, specialised labour courts)?

Specialised labour courts are competent for dispoamedismissalghere are four first instance Labour
Courts (Labour and social Court in Ljubljana alsald with disputes in social cases), there is one
appelate Court (Higher Labour and social Courtjitbljana) and at last instance (revision) Supreme
Court (special Senate for Labour and Social cases).

71. Alternative arbitration / mediation — Do the parties to an employment contract have any
alternative possibility to settle out their labaispute?

Yes. A collective agreement may stipulate arbivratior settlement of individual labour disputes. In
such case, the collective agreement shall lay din@ncomposition, the procedure and other issues
relevant to the work of the arbitration. Should #nbitration not reach a decision within the tinmeit
stipulated in the collective agreement, howevet, later than within 90 days, a worker may within
the following 30 days request judicial protectiafdye the labour court.

For disburdening the courts and shortening judipratceedings was adopted the Act on Alternative
Settlement of Legal Disputes (Official Gazette led Republic of Slovenia No 97/09). In cooperation
with the courts in implementing programmes on aliéve settlement of disputes it regulates anew
so-called prior proceedings of amicable settlen@ndisputes, with the aim of resolving as many
matters as possible in an amicable manner evemebife initiation of a civil or other procedures.

72. Length of the court procedure —What is the average length for a case on dismigaads
there any legal limitations)?

There is no explicit legal limitation, but thereaigieneral provisions in Labour and Social Couns A
that a procedure in labour and social disputes mailst place quickly§ 20), and that disputes on the
existence or termination of employment relatioralidimave priority (8 41). Also, the court must hold
a settlement hearing, or if there is no settlenmeatring, the first main hearing, not later tharhumit
two months from receipt of answer to the complainthe expiration of the time limit for answer to
the complaint (the court must forward the compl&inthe defendant within 30 days after it has been
filed, the time limit for answer a complaint is days).

In 2009, there were 1563 complaints filed due termination of employment relationship or due to a
termination of employment contract. The averagetiom time of a first instance court procedure was
6 months. There were 411 appels lodged before ¢bens-instance court where on average the
appelate procedure also lasted for a 6 months.eTiseno special data regarding the duration of
proceedings in such disputes before the Supremet.Gourrently proceedings in all revision cases
last on average from 12 to 18 months whereby @ils&Gupreme Court settles the dismissal cases on a
priority basis.

73. Maximum time to make a claim for unfair dismissal —During which period does the
worker have to bring his or her complaint to thert®

A worker may request the establishment of illegadit termination of the employment contract, of
other modes of termination of the employment cantrand/or of a decision on disciplinary
responsibility of the worker within 30 days frometlday of the service or the day when he learnt
about the violation of the right, before the congpe¢tabour court.

[I. ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS

- Which court decisions in your country have beeategl to the economic crisis (with the main
focus on EPL)?

Please share information about any court decisidnsh:
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I. Have influenced the interpretation of legal pramis regulating dismissals, fixed-
term contracts etc;

II. Were necessary to fill any gaps in the nationablesaw?

After 1 January 2003, Labour Courts have dealt witfreater number of disputes on the termination
of employment contracts which were based on a mew(tontractual relationship), but employers
have actually acted in the same or in a similarmeamms under previously valid legislation (mutual
employment relationship with unilateral decisiorfsam employer with regard to the rights and
obligations of a worker). Few decisions (the edakmtart) shall be mentioned which relate to a
different or a new legal regulation of an employmehationship as an contractual relationship and a
termination of employment contract as a civil samcidue to a violation of contractual obligations
including special features of such an agreementcamparison to entirely civil contractual
relationships.

Substantiation of a ground for termination
VIl Ips 16/2007:The termination of employment a@at is envisaged as final means.

It is possible to understand efforts of an emploierprovide higher standards of work or his
engagement that workers conscientiously perfornr thierk at a work post under the employment
contract and consistently follow employer’s instroes but it is not possible to also avoid takintpi
consideration reasonable and objective criterianwheighing the weight of violations of contractual
or other obligations from employment relationshiplations should be such that they really disable
the continuation of employment relationship betwtenworker and the employer.

Time period in which an employer should deliver tiienination of the employment contract

VIl Ips 33/2006: The time period referred to inett? paragraph of Article 110 of ERA is a
preclusive time limit which means that after itspieation the employer’s right to deliver the
extraordinary termination of the employment corntraxpires. When an employer becomes
acquainted with reasons which substantiate theaextmary termination is a question of facts: he
may become acquainted immediately when the reastoially occurs or he may become acquainted
with it later all up to the submission of the deferof a worker. If there was no defence (the reason
not important) it is not deemed that the employas become acquainted with reasons on a day
determined for unsuccessful defence since on #wysheg did not find anything new but he could
become acquainted with them before or he does aet lany reasons for the termination of the
contract.

A defence of a worker

VIl Ips 20/2005: The employer is not obliged tdoal a worker to offer a defence if circumstances
exist due to which it would be unjustified to expfrom the employer to allow it to the worker or if
the worker explicitly refuses it or unjustifiablpés not respond to the invitation to defence.

VIl Ips 210/2006: A great extent of appropriatedms due to which the employer’s trust in the
worker has been damaged is not a reason due tdthigould be groundless to expect that the
employer will allow the worker to offer a defen&@n the contrary, precisely due to this reason, the
worker who is threatened with the extraordinarynieation of the employment contract due to the
alleged theft should have the possibility to put hip defence, to state what he thinks about the
recrimination, what is his viewpoint regarding tmeasure foreseen by the employer, regarding the
circumstances and similar. The possibility of tmeptoyer, for justified reasons, not to allow the
worker to offer a defence prior to the terminatarthe employment contract should be interpreted in
a restrictive manner, and it should be determimedhdividual cases whether circumstances exist
which show that it is not possible to expect frdra employer (it would be unjustified) to allow the
worker this right.

The termination of employment contract on the Bagiis Court Judgement and the compensation

VIl Ips 26/2007: Due to the (special) nature oE@mpensation award under Article 118 of ERA,
when deciding on it, it is not possible to basdaint directly or to apply all instruments of civdw
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(law of obligations). Primarily this compensatiogpresents compensation for a future evaluated
damage or a certain fair monetary compensation vetard to which the criteria will have to be
formed by case law. The assessments of compendati@moperty or non-property damage for this
case is not possible to envisage without an adeguiaim pursuant to the'paragraph of Article 118

of ERA (and in the continuation, an adequate procedor taking evidence and legal conclusions
made by the court), or pursuant to tHé @aragraph of this legislative provision withoutegdate
statements and clearly and precisely determinetd fa certain (future) damage recognized in law
with regard to the property and/or non-propertydfién other words, in a case of a decision pursuan
to the 2¢ paragraph of Article 119 of ERA this means, tha Court itself, without taking into
consideration the principle of an open trial, wille indicated possibilities regarding the decision
pursuant to the " paragraph of Article 118 of ERA and the principlf substantive conduct of
proceedings under which it will take care that pteintiff will state adequate facts and produce
evidence regarding the damage and its amount éoassessment of the damage which might even be
taken into consideration, and in the continuatitso ghe taking of the evidence, will not provide th
basis to award certain damages to the plaintiftssif.

VIl Ips 548/2007: The criteria for the assessmeintompensation pursuant to Article 118 of ERA

will have to be finally formed by case law — pautarly considering that it concerns the compensatio

for damage to the worker who shall not return takmeith the employer. Because of this with its

assessment it will have to take into consideratmamly the employment opportunities of the worker,

his age, his years of service, profession, othesgoal circumstances, the receiving of monetary
allowance, and the like.

The termination of the employment contract withoffier of a new employment contract

VIIl Ips 422/2006: In ERA or the Code of Obligat®nt is not determined that due to the
establishment of illegality with regard to the témation of the employment contract a new
employment contract which the worker has concludétl the same employer would terminate or
become void. The challengeability of the contrdciuidd be explicitly enforced by the eligible person
A later, valid employment contract reflects lat@nsent of the parties’ contractual will and has a
priority over the old contract although the latteas illegally terminated. In the™3paragraph of
Article 90 of ERA, in the case of an acceptanceanfoffer for appropriate employment for an
indefinite period of time the extent of judicial gpection is limited to the challenge of the
substantiation of the reason for termination. The @mployment contract was not concluded with a
resolutory condition as its termination was not efefant on an uncertain fact — a potential
determination of the illegality with regard to ttegmination of employment contract.

Severance Pays under Collective Agreements

VIl Ips 84/2006: ERA does not determine the higregaount of severance pays so that in accordance
with the 29 paragraph of Article 7 of ERA it is necessary ae into consideration that with the
employment contract or the collective agreemerhdrigeverance pays may be determined.

The transformation of the fixed-term employment tcact into the employment contract for an
indefinite period of time

VIl Ips 355/2006: Since the conclusion of the fixeerm employment contract is an exception which
is allowed only in cases which are determined iaade in the law or collective agreement, the
legality of the employment agreement is linked he tegality of a reason which is stated in the
contract. It is up to the employer to state in émeployment contract an actual existing and legal
reason for the conclusion of the fixed-term emplegtncontract. Since the reason for the conclusion
of the fixed-term employment contract which wagestaby a plaintiff in a disputed employment

contract actually did not exist the fixed-term eayphent contract was concluded contrary to the law.

VIl Ips 310/2007: The employer may, on the badishe first paragraph of Article 52 of ERA
conclude the fixed-term employment contract with Worker only if any of reasons mentioned in the
law is given. Since the alleged legal reason wétiard to the temporarily increased volume of work
due to which the plaintiff concluded the employmeantract was not determined, the Court, on the
basis of Article 54 of ERA, reasonably judged thhe employer concluded the fixed-term
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employment contracts the worker contrary to the favd it is therefore assumed that they were
concluded for an indefinite period of time.

VIl Ips 558/2007: The defendant concluded the diterm employment contracts due to business
economic risk of operation which was linked to fvepe of orders for known customers. This is not
one of legal reasons for the conclusion of thediterm employment and it can not be assumed as a
reason for the increased volume of work.

VIl Ips 525/2008: A fixed-term employment contrastas concluded due to economic risk of
operation which was linked to uncertainty whetheplantiff will retain a business partner which,

however, is not one of the legal reasons for thaclasion of the fixed-term employment contract
pursuant to Article 52 of ERA. The contract wasually not concluded due to the temporarily
increased volume of work as when concluding thetraoh the defendant experienced a normal,
expected volume of work.

The existence of the employment relationship whtn fulfilled legally determined elements of such a
relationship

VIII Ips 35/2008: In accordance with the secondagaaph of Article 11 of ERA it is prohibited to
perform work on the basis of civil law contracts es there are elements of an employment
relationship pursuant to Article 4, and in connaetivith Article 20 of ERA, expect in cases provided
by law. With regard to the above-mentioned provisithe autonomy of parties is therefore not
unlimited. With regard to the content the citedvysmn refers to Article 16 of ERA which regulates
the assumption on the existence of employment ioekstiip if elements of the employment
relationship are given. It is the issue of legispresumption with which the parties, in the dvai

a dispute, do not need to prove the putative legal- the existence of employment relationshipt b
only the so-called putative basis — the elementsrgiloyment relationship.

- Are there any labour law reforms under discussioyour country caused or affected by the
economic crisis (to make labour more flexible, @ektend protection to some categories of
workers)?

After 1 January 2003, Labour Courts have dealt witireater number of disputes on the termination
of employment contracts which were based on a mew(tontractual relationship), but employers
have actually acted in the same or in a similarmeamms under previously valid legislation (mutual
employment relationship with unilateral decisiorfsam employer with regard to the rights and
obligations of a worker). Few decisions (the edakmtart) shall be mentioned which relate to a
different or a new legal regulation of an employmehationship as an contractual relationship and a
termination of employment contract as a civil samcidue to a violation of contractual obligations
including special features of such an agreementcamparison to entirely civil contractual
relationships.

Substantiation of a ground for termination
VIl Ips 16/2007:The termination of employment c@at is envisaged as final means.

It is possible to understand efforts of an emploierprovide higher standards of work or his
engagement that workers conscientiously perfornr thierk at a work post under the employment
contract and consistently follow employer’s instros but it is not possible to also avoid takintpi
consideration reasonable and objective criterianwhieighing the weight of violations of contractual
or other obligations from employment relationshifplations should be such that they really disable
the continuation of employment relationship betwtenworker and the employer.

Time period in which an employer should deliver tienination of the employment contract

VIII Ips 33/2006: The time period referred to inett? paragraph of Article 110 of ERA is a
preclusive time limit which means that after itspieation the employer’s right to deliver the
extraordinary termination of the employment corttr@xpires. When an employer becomes
acquainted with reasons which substantiate the@udimary termination is indeed a question: he may
become acquainted immediately when the reasonlpcticaurs or he may become acquainted with it
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later all up to the submission of the defence @fcsker. If there was no defence (the reason is not
important) it is not deemed that the employer hasome acquainted with reasons on a day
determined for unsuccessful defence since on #wysheg did not find anything new but he could

become acquainted with them before or he does aet lany reasons for the termination of the
contract.

A defence of a worker

VIII Ips 20/2005: The employer is not obliged tdoal a worker to offer a defence if circumstances
exist due to which it would be unjustified to exprom the employer to allow it to the worker or if
the worker explicitly refuses it or unjustifiablpeés not respond to the invitation to defence.

VIl Ips 210/2006: A great extent of appropriatedms due to which the employer’s trust in the
worker has been damaged is not a reason due tdithigould be groundless to expect that the
employer will allow the worker to offer a defen€@n the contrary, precisely due to this reason, the
worker who is threatened with the extraordinarynieation of the employment contract due to the
alleged theft should have the possibility to put hip defence, to state what he thinks about the
recrimination, what is his viewpoint regarding tmeasure foreseen by the employer, regarding the
circumstances and similar. The possibility of tlmeptoyer, for justified reasons, not to allow the
worker to offer a defence prior to the terminatarthe employment contract should be interpreted in
a restrictive manner, and it should be determimedéhdividual cases whether circumstances exist
which show that it is not possible to expect frdra employer (it would be unjustified) to allow the
worker this right.

The termination of employment contract and the camsgtion by litigation

VIl Ips 26/2007: Due to the (special) nature of@mpensation award under Article 118 of ERA,
when deciding on it, it is not possible to basdaint directly or to apply all instruments of civdw
(law of obligations). Primarily this compensatiogpresents compensation for a future evaluated
damage or a certain fair monetary compensation vetfard to which the criteria will have to be
formed by case law. The assessments of compendati@moperty or non-property damage for this
case is not possible to envisage without an adeduaim pursuant to the'paragraph of Article 118

of ERA (and in the continuation, an adequate procedor taking evidence and legal conclusions
made by the court), or pursuant to tHé @aragraph of this legislative provision withoutegdate
statements and clearly and precisely determinets fa certain (future) damage recognized in law
with regard to the property and/or non-propertydfién other words, in a case of a decision pursuan
to the 2¢ paragraph of Article 119 of ERA this means, tha Court itself, without taking into
consideration the principle of an open trial, witle indicated possibilities regarding the decision
pursuant to the " paragraph of Article 118 of ERA and the principlf substantive conduct of
proceedings under which it will take care that pteintiff will state adequate facts and produce
evidence regarding the damage and its amount éoassessment of the damage which might even be
taken into consideration, and in the continuatitso #ghe taking of the evidence, will not provide th
basis to award certain damages to the plaintiftdsif.

VIl Ips 548/2007: The criteria for the assessmeintompensation pursuant to Article 118 of ERA

will have to be finally formed by case law — pautarly considering that it concerns the compensatio

for damage to the worker who shall not return takmeith the employer. Because of this with its

assessment it will have to take into considerati@inly the employment opportunities of the worker,

his age, his years of service, profession, othesgoal circumstances, the receiving of monetary
allowance, and the like.

The termination of the employment contract withoffier of a new employment contract

VIIl Ips 422/2006: In ERA or the Code of Obligat®nt is not determined that due to the

establishment of illegality with regard to the témation of the employment contract a new
employment contract which the worker has concludétl the same employer would terminate or
become void. The challengeability of the contrdctiudd be explicitly enforced by the eligible person

A later, valid employment contract reflects lat@nsent of the parties’ contractual will and has a
priority over the old contract although the latteas illegally terminated. In the™3paragraph of

70



Article 90 of ERA, in the case of an acceptanceanfoffer for appropriate employment for an

indefinite period of time the extent of judicial gpection is limited to the challenge of the

substantiation of the reason for termination. The @mployment contract was not concluded with a
resolutory condition as its termination was not efefant on an uncertain fact — a potential
determination of the illegality with regard to ttegmination of employment contract.

Severance Pays under Collective Agreements

VIl Ips 84/2006: ERA does not determine the higregaount of severance pays so that in accordance
with the 29 paragraph of Article 7 of ERA it is necessary aet into consideration that with the
employment contract or the collective agreemerdrigeverance pays may be determined.

The transformation of the fixed-term employment tcact into the employment contract for an
indefinite period of time

VIl Ips 355/2006: Since the conclusion of the fixeerm employment contract is an exception which
is allowed only in cases which are determined iwaade in the law or collective agreement, the
legality of the employment agreement is linked he tegality of a reason which is stated in the
contract. It is up to the employer to state in émeployment contract an actual existing and legal
reason for the conclusion of the fixed-term emplegincontract. Since the reason for the conclusion
of the fixed-term employment contract which wadestaby a plaintiff in a disputed employment

contract actually did not exist the fixed-term eayphent contract was concluded contrary to the law.

VIl Ips 310/2007: The employer may, on the badishe first paragraph of Article 52 of ERA
conclude the fixed-term employment contract with Worker only if any of reasons mentioned in the
law is given. Since the alleged legal reason wétiard to the temporarily increased volume of work
due to which the plaintiff concluded the employmeantract was not determined, the Court, on the
basis of Article 54 of ERA, reasonably judged tet plaintiff concluded the fixed-term employment
contracts in dispute with the defendant contrarthtolaw and it is therefore assumed that they were
concluded for an indefinite period of time.

VIl Ips 558/2007: The defendant concluded the diterm employment contracts due to business
economic risk of operation which was linked to gwpe of orders made every time for known
customers. This is not one of legal reasons foctimelusion of the fixed-term employment and it can
not be assumed as a reason for the increased volinwak.

VIl Ips 525/2008: A fixed-term employment contragtas concluded due to economic risk of
operation which was linked to uncertainty whethegplantiff will retain a business partner which,

however, is not one of the legal reasons for theclasion of the fixed-term employment contract
pursuant to Article 52 of ERA. The contract wasually not concluded due to the temporarily
increased volume of work as when concluding thetraoh the defendant experienced a normal,
expected volume of work.

The existence of the employment relationship whtn fulfilled legally determined elements of such a
relationship

VIII Ips 35/2008: In accordance with the secondagaaph of Article 11 of ERA it is prohibited to
perform work on the basis of civil law contracts es there are elements of an employment
relationship pursuant to Article 4, and in connativith Article 20 of ERA, expect in cases provided
by law. With regard to the above-mentioned provisithe autonomy of parties is therefore not
unlimited. With regard to the content the citedvyismn refers to Article 16 of ERA which regulates
the assumption on the existence of employment ioaktip if elements of the employment
relationship are given. It is the issue of legiskpresumption with which the parties, in the ewen

a dispute, do not need to prove the putative legal- the existence of employment relationshipt b
only the so-called putative basis — the elemenegiloyment relationship.

- Are there any labour law reforms under discussioyour country caused or affected by
the economic crisis (to make labour more flexilbe,to extend protection to some
categories of workers)?
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Yes. The new legislative developments in Sloveria.(changes of the ERA in 2007) introduce
changes that are directed towards further flexibdif work and employment. There is a proposal for
changes of the ERA provisions about period of motind severance pay: shortening the period and
reducing the height of severance pay. On the dthed an increase of monetary allowances from the
system of unemployment insurance is envisaged.

The current system of unemployment insurance irvesia does not provide to many sufficient
protection upon the loss of employment wherebyi@aerly young people stand out who do not meet
the entry condition to obtain monetary allowandettis at least 12 months employment in the
preceding 18 months. The Employment and Insurangainst Unemployment Act (hereinafter
referred to as EIAUA)does not allow partial unemployment and partigivation of unemployed
persons. Nor does it provide sufficient basis foe to-operation of various institutions in the
treatment of persons with employment obstacles.

In EIAUA (ZZZPB), the field of student work is alsegulated. This is a unique form of work in
Europe and in the EU and OECD reports it receiv@marous criticisms. Students may be strong
competition in the labour market as for the emptdkeir average payment represents only 55 percent
of the cost for an average paid worker. Cost cortpetess, however is not the only factor of the
employer’s decision about the employment of a sttde other person: - student work is competitive
also because of greater flexibility regarding thgkyment.

Student work in the current form represents urdampetition to regular forms of employment as in

may cases it is performed at systemised job p8steurs per day, 40 hours per week which is also
against the law regulating employment relationshijés form of work represents approximately 3,7

percent of the labour market in Slovenia as wellh@scheapest and the most flexible form of work
for employers, while on the other hand, it does altww for young persons to obtain formal work

experience which would be beneficial for them whaoking for their first employment. There are a

lot of abuses in this field which cannot be preedntue to inappropriate legislative solutions in

ZZZ7ZPB. This field will be regulated by a speciaklan mini jobs.

The Act Amending the Act on the Prevention of Iie§Vork and Employment (ZPDZC) put into
effect in December 2006 with the aim to decreaseettient of illegal work and employment already
introduced the instrument of mini jobs which prasdhe legal basis for the work of persons who are
not in an employment relationship with full workitigne or do not perform an independent activity or
do not receive a pension.

The Mini Jobs Act wishes to regulate anew in aamif manner forms of work which due to their
temporal nature and dynamics of work performancanct be assumed as an employment
relationship in spite of the fact that such workimdividual cases may also have elements of an
employment relationship. According to the data hg fTax Administration of the Republic of
Slovenia, in 2008, 173,827 persons, of these 33r@lifled persons, received income from other
contractual relationships. The aim of the Mini Jé&las$ is that temporary and occasional work is also
included in the mechanism of support for socialdaid and that everybody who performs these
forms of work is allowed comparable rights from isbansurance and with this also adequate
protection in the labour market. The introductidmuoni jobs wishes to diminish the extent of illéga
work and employment as it introduces a new podsilaf legal performance of paid work which may
also have elements of an employment relationshifgiumore favourable conditions for the employer
(fast response to the needs for work, lower lalmmsats as with an employment relationship, less
administrative procedures).

! Lako se uporablja tudi kar kratica ZZZPB skladno z neuradnim prevodom, objavljenim na spletni
strani MDDSZ.
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Spain

Antonio Martin Valverde- Magistrado Emérito del Gunal Supremo, Catedréatico de Derecho
del Trabajo

Miguel Angel Limon Luque.- Magistrado de Trabajoofésor Titular de Derecho del
Trabajo

José Maria Rios Mestre.- Abogado laboralista, BoofAyudante de Derecho del Trabajo

. EMPLOYMENT PROTECTION LEGISLATION (EPL)

Source and scope of regulation

38.

39.

40.

Source of regulation —What is the main law (title and date of adoptioepulating
employment contracts and dismissals (Please proaid®eb-link, Word/PDF version, its
translation in English or French).

Ley del Estatuto de los Trabajadores (ET): Stabfitthe Workers Act. The original draft is
Act 8/1980, March 10. The actual draft is “Textofirelido de la Ley del Estatuto de los
Trabajadores”, approved by Real Decreto Legislatiyb995, March 24. Since 1995 the
Statute of the Workers Act has often been modi#idah matter of “employment contracts”
and “dismissals”; the most important reforms aratamed in: Ley 63/1997, December 26;
Ley 12/2001, July 12; Ley 43/2006, December 29; aady recently Real Decreto-Ley
10/2010, June 16.

Scope of legislation— What categories of workers are excluded fromrdglation? (e.qg.
public servants, domestic workers, police, judigietc).

Excluded: 1) civilian and militaries public servants [art.3]) ET]; 2) volonteers and
benevolent work [art. 1.3.d) y Ley 6/1996]; 3) tiegos familiares” (“family shops and
enterprises”) of the workers that are members efamployer’s family persons and that live
in the same home [art. 1.3.e) ET]

“Special contracts of employmentiith a notably different regulation from the “coram
contract of employment™1) hight executives [art. 2.a) ET]; 2) domestic keys [art. 2.b)
ET]; 3) artists and proffessional sportmen [art) 3.e) ET]

Size of enterprise excluded -Are any enterprise of a certain size (e.g. emplpyass than
20 workers) excluded from the scope of applicatibthe law?

No

Collective agreements— Are there any important collective agreements geheral
application at the national and/or branch level?

1) Convenio Colectivo Unico del personal laboralla@edministracion General del Estado
(“unique collective agreement for the State worRers2) “Basic” agreements (regulating
particular employment and work conditions) in cierimportant branches: chemistry, textile,
metal, building and construction enterprises.

Types of employment contracts

41.

42.

Probationary period - What is its maximum duration?

Six months (art. 14 ET). It is possible, in prireipto go beyond this limit by means of a
disposition of collective agreement. A ruling oktlSupreme Court (STS 12-11-2007) has
decided the reduction of a too prolongated probatip period of two years fixed in a
collective agreement; interesting from the pointvidw of the interplay and the limits of
collective bargaining in matter of dismissals

Fixed-term contracts (FTC) — May FTC be concluded only for objective and mate
reasons (e.g. nature of work) or without any linidta?
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43.

44,

45,

Yes, for three objective and material reasons:eéinated work or service” (see STS 28-2-
2002, STS 30-6-2005 and STS 11-4-2006), “tempogatystitution of another worker”,
“temporary peak load of production” (art. 15.1 ET)

Maximum number of successive FTC -Are there any legal limitations?
There is a limitation of cumulative duration of sassive FTC but no numerical limitation of
them. See 7

Maximum cumulative duration of FTC — Are there any legal limitations?

Limitation of cumulative duration of FTC: 24 montirs a period of 30 months when the
worker has been hired successively by the samepeisie through two or more fixed-term
contracts (art. 15.5 ET) (STS 3-8-2008).

What is the percentage of the workforce under FTC? Please provide any statistics, if
available.

The ratio of fixed-term contract is about 30 %.c®irthe emergence of the current economic
crisis this ratio is diminishing because of the sihaes termination of contracts of the
temporary workers.

Substantive requirements for dismissals (justifiadd prohibited grounds)

46.

47.

48.

49.

Obligation to provide reasons for dismissals 4s the employer obliged to provide the
worker with a reason of dismissal?
Yes, except in the fixed-term contracts where #uficient to notice the term of the contract.

Valid grounds to dismiss a worker -Are any valid reasons to justify a dismissal listethe
law - e.g. worker’s conduct, worker’s capacity, e@mic reasons, or any fair reasons?

The reasons are listed in art. 51 ET (collectivemilssal), 52 ET (objective dismissal, that
includeinter alia economic dismissal under the legal threshold dectie dismissal) y 54
ET (disciplinary dismissal).

Prohibited grounds to dismiss a worker Are there any prohibited grounds listed in the la

or this issue is regulated by general non-discratidgm provisions?

The prohibited grounds to dismiss a worker aredish art. 55.5 ET; they are related with the
union freedom, the protection of fundamental rigintd liberties, and the conciliation of work
and family (STS 19-11-2009: dismissal of a pregnantker whose pregnancy was not
known by the employer, with dissenting opinion).

Workers enjoying special protection from dismissal Please list any categories, such as
women during the pregnancy and maternity leavekersi representatives etc.

1) Women during pregnancy [art. 55.5.b) ET]; 2) Waomand men during maternity and
paternity leave (including adoption) [art. 55.54)]; 3) Worker’s representatives (art. 68 ET)

Procedural requirements for individual dismissals

50.

51.

52.

Notification to the worker to be dismissed- In which form the employer must inform the
worker about his or her dismissal (orally or intig)?

In writing; and with concrete and detailed speaifion of the ground of dismissalgfta de
despid9.

Length of the notice period —How long in advance does the employer have to inftire
worker about his or her dismissal?

Notice period (15 days) is required in the termorabf fixed-term contracts for duration of a
year or more [art. 49.1.c) ET]. Notice period ig required in disciplinary dismissal. Notice
period is required in objective dismissal (15 daiyge Real Decreto-Ley 16-6-2010; before:
30 days) [art. 53.1.c) ET].

Pay in lieu of notice— authorised or no by law?
Yes, authorised.
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53.

54.

55.

56.

Notification to administration — Does the employer have to notify the public adstiation
before dismissing a worker?
No.

Notification to workers’ representatives — Does the employer have to inform workers’
representatives for each individual dismissal?

Yes in: 1) in objective dismissal for economic grds [art. 53.1.c) ET]; and 2) in disciplinary
dismissal of workers’ representative and of workeh® are members of a union (art. 55.1
ET).

Otherwise, the employer is obliged to communicattheé workers’ council “all the sanctions
inflicted because of serious violation of theiridatcommitted by the workers” (art. 64.1.7°
ET); amongst these sanctions are the disciplinamyidsals.

Approval by administration — Does the employer need to obtain any authosisdtom the
administration to dismiss a worker?

Not in individual dismissals. In collective dismigghe employer is obliged to obtain the
authorisation of the Public Administration (art. BTI). See 24

Approval by workers’ representatives — Does the employer have to obtain any
authorisation to dismiss a worker?
No

Procedural requirements for collective dismissats Economic reasons

57.

58.

59.

60.

61.

62.

Definition of collective dismissal- e.g. percentage or number of workers concerned
Dismissals that concern at least :

a. 10 workers in enterprises which employ less thahworkers

b. 10 % of the workers in enterprises which employjeein 100-300 workers
c. 30 workers in enterprises which employ 300 workersore

(art. 51.1 ET)

Prior consultation with trade unions/workers’ representatives— Does the employer have

to consult them in case of planned collective désalis for economic reasons?

Yes (art. 51.2 ET). The consultation with the woskeepresentative is mandatory before the
authorisation of the Public Administration (see;28g duration of the period of consultation
is 15/30 days depending of the size of the enttess of 50 workers: 15; 50 or more: 30).
The consultation may conclude in a collective agrea on the terms and conditions of the
collective dismissal.

Notification to the public administration in case d planned collective dismissals for
economic reasons- Must the employer notify the public authorities?

Collective dismissal depends on authorisation efRlublic Administration (art. 51. 5 and 6
ET).

Notification to workers’ representatives— Is the employer obliged to inform them in case
of collective dismissals for economic reasons?
Yes. See 21.

Approval by the public administration — Does the employer have to obtain any
authorisation in case of expected collective disalsfor economic reasons?

In collective dismissal the employer is obliged dbtain the authorisation of the Public

Administration (art. 51.5 and 6 ET), authorisatitvat must be conceded when there is a
regular collective agreement on the terms and ¢iondi of the collective dismissal (see 21)

(art. 51.6 ET). Silence of the Public Administratiafter 15 days since the petition of

authorisation means approval.

Approval by workers’ representatives — Must collective dismissals be authorised by
workers’ representatives?
Not approved but consulted. See 21.
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63. Priority rules for collective dismissals —Are there any legal rules to select workers to be
dismissed (social considerations, age, job tenure)?
Only worker’s representatives have priority to kéegir jobs [art. 51.7 ET and art. 68 b) ET].

64. Is the employer obliged to consider transfers, retining and other options prior to
dismissal?
Transfers, retraining and other mesures must bsidered in the period of consultation with
the workers’ representatives. See 21.

65. Priority rules for re-employment — Are any obligation for an employer to first conside
applications of former redundant workers while menly the workforce?
There are limitations of hiring temporary workeos, of hiring workers with promotion of
employment measures, during the period (a yeamsinths, according the cases) that follows
a collective dismissal.

Severance payment

66. Severance pay -What does the employer have to pay to a workerase of dismissal for
personal and/or economic reasons?
20 days of salary for each year of services withaximum of 12 months [art. 51.8 ET; art.
53.1.b) ET]

Avenues for redress (penalties, remedies) andditign procedure for individual complaints on
dismissals

67. Compensation for unfair dismissal— Are there any legal limits (ceiling in months amy
calculation method defined by law) or freely dedidy the judge?
42 months of salary [art. 56.1.a) ET] is the maximaf compensation for unfair dismissal.

68. Reinstatement —provided in law, rarely or often available to a werunfairly dismissed?
Reinstatement is provided in law for workers’ regaratative unfairly dismissed (art. 56.4 ET)
and for nullified unfair dismissal (art. 55.5 ETee 11. Out of these cases, reinstatement
depends on the will of the employer, which is eme@d to dismiss with compensation.

69. Preliminary (judicial and/or extra-judicial) concil iation — Is it mandatory or not?
Mandatory

70. Competent courts —What bodies are competent for disputes on disnsisgaldinary
tribunals, specialised labour courts)?
Specialised labour courts

71. Alternative arbitration / mediation — Do the parties to an employment contract have any
alternative possibility to settle out their labalispute?
Arbitration / mediation are very infrequent in dissals’ disputes and, generally speaking, in
individual labour disputes.

72. Length of the court procedure —What is the average length for a case on dismigaads
there any legal limitations)?
Three or four months in trial courts is most freqsix-eight months in appel. There are no
legal limitation.

73. Maximum time to make a claim for unfair dismissal —During which period does the
worker have to bring his or her complaint to thart®
Twenty days since the dismissal (art. 59.3 ET). SE® 8-2-2010.

. ECONOMIC CRISIS AND CASE LAW OF LABOUR COUR TS

3. Which court decisions in your country have beeateal to the economic crisis (with the main
focus on EPL)?
Please share information about any court decisidnsh:
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- Have influenced the interpretation of legal proms regulating dismissals, fixed-
term contracts etc;

- Were necessary to fill any gaps in the nationablaaw?
The decisions of the labour courts on these matspecially the decisions of the Supreme
Court (Social Chamber), are very influential on thevelopment of the Labour Law. A
decision that intents to fill the gap®¢tius,the vagueness) of the definition of the dismissal
for economic reasons is STS 16-6-1996, partly ipated in recent Real Decreto-Ley 16-6-
2010; see 1.

It is difficult to select decisions related to tleeent economic crisis. | think that a first review
may include:

1) STS 17-6-2008 (termination of fixed-term contsaof subcontracting enterprises, related
to the end and the renewal of the subcontracting);

2) STS 30-5-2006 (compensation for collective disal whose administrative authorisation
has been revocated by the judge);

3) STS 27-10-2009 (compensations in unfair disatg3s

4. Are there any labour law reforms under discussmoyour country caused or affected by the
economic crisis (to make labour more flexible, @ektend protection to some categories of
workers)?

Real Decreto-Ley 10/2010, de 16 de junio, “de maslidrgentes para la reforma del mercado
de trabajo” (“urgent measures for the reorganigatibthe labour market”): to make labour
more flexible.

Sweden

» Judges Michaél Koch, Carina Gunnarsson and Cathilja Hansson

EMPLOYMENT PROTECTION LEGISLATION (EPL)

Source and scope of regulation

1. The Swedish legislation in this field is the 28Bmployment Protection Act (SFS 1982:80, non-
official English translation: Employment Protectidnt ), henceforth called EPA.

2. According to EPA Section 1, four categoriesrop@yees are excluded from the application of
the act:

a) Employees whose duties and conditions of emnpéoy are such that they may be
deemed to occupy a managerial or comparable positio

b) Employees who are members of the employer'dyami
¢) Employees employed for work in the employer'sdehold;

d) Employees who are employed for work with speemployment support or in sheltered
employment or in development employment.

3. EPA is applicable on all enterprises and empkyEhe enterprise’s size is of no importance in
this respect.

4. Collective agreements are certainly of greaoirtgnce on the Swedish labour market ("the
Nordic labour market model"). There are, in praaticall branches, nation-wide collective
agreements covering all members of the employarizgtions and trade unions. The high
union density on both sides means that collectivee@ments are directly binding for around 70
per cent of all employees. These agreements gnaatice applied also on employees who are
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not members of a trade union, provided that thefop®m work in a work-place covered by an
agreement of this kind. In sum, this means thdéectve agreements cover around 90 per cent of
all employees.

Types of employment contracts

5. According to EPA Section 6, a contract for ptabery employment of a limited duration may
be entered into, provided that the probationarjopedoes not exceed six months.

6-8. These three questions must be dealt withérsfme context. According to EPA Section 5, a
FTC may be concluded

a) for a general fixed-term employment,

b) for a temporary substitute employment,

c) for a seasonal employment, and

d) when the employee has attained the age of 67.

There are limitations only as far as the genexalditerm employment and the temporary
substitute employment are concerned: If an emplbgasdbeen employed for a period of five
years by an employer either for a general fixeditemployment for in aggregate more than two
years, or as a substitute for in aggregate morettha years, the employment is transformed into
an indefinite-term employment.

EPA’s rules on FTCs are the only ones that havergnde frequent and substantial changes over
the 36 years that have passed since the first ER# dnto force. There has been many variant
forms of FTC rules, and those applicable at presen¢ introduced only 2007. These rules have
been subjected to controversy. The European Coriamikss held that the rules are not in
compliance with Council Directive 99/70/E8E 28 June 1999 concerning the framework
agreement on fixed-term work concluded by ETUC, ORland CEEP. This has been refuted by
the Swedish Government. It is quite possible thiat¢ontroversy may in the future be decided
by the European Court of Justice.

9. In 2009, the percentage of the workforce undeZ Bmounted to 17.1 for women and 12.4 for
men (source: Statistics Sweden).

Substantive requirements for dismissals (justifiadd prohibited grounds)

10. The employer is always obliged to give a redeoa dismissal, be it a dismissal with or
without notice.

11. According to EPA Section 7, the notice of teration by the employer must be based on
objective grounds ("just cause"). What constitatfgst cause is not listed in EPA, with one
exception: it is mentioned in the aforementionettiea that a just cause for notice of
termination does not exist where it is reasonableduire the employer to provide other work in
his service for the employee. The legislators gangew on what constitutes a just cause is
explained in the travaux préparatoires. The statésrtbere have been confirmed by the Labour
Court’s comprehensive case-law. EPA makes a difterbetween dismissals caused by shortage
of work and other dismissals (i.e. dismissals bagedircumstances relating to the employee
personally).

12. The issue of prohibited grounds for dismissakgulated by the general non-discrimination
act, namely the 2008 Discrimination Act (SFS 2068)3and certain other acts, e.g. the 1995
Parental Leave Acthe 1974 Workers” Representatives Act and th@ Zdbhibition of
Discrimination of Employees Working Part Time anditoyees with Fixed-term Employment
Act.

13. All categories covered by non-discriminatiotsanay be said to have a special protection
against dismissal, but only in a formal sense catkgories of employees may be dismissed
owing to circumstances relating to the employesgmaally. There is a special protection for an
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employee on parental leave who is dismissed becaHusshortage of work. In these cases, the
period of notice shall start to run when the empifias completely or partially resumed work.
And a workers” representative who is given noticeomination may be given a better place in
the order of termination than would otherwise hadrbthe case.

Procedural requirements for individual dismissals

14. Notice of termination by the employer must beg in writing (EPA Section 8). An oral
dismissal is however not invalid.

15, 18 and 20. An employer who wishes to summadligyniss an employee or to give notice
terminating employment for reasons relating todhmloyee personally, shall inform the
employee of this in advance. Information concerrnergiination shall be given at least two
weeks in advance. Information concerning summagynidisal shall be given at least one week in
advance.

If the employee is a union member, the employell sbtify the local organisation of employees
to which the employee belongs at the same timetigenis given to the employee.

The employee and the local organisation of empleyeevhich the employee belongs are entitled
to consultations with the employer concerning tleasure to which the information and the
notice relate. This shall apply provided that scohsultations are requested not more than one
week after information or notice was given. Wharehsconsultations have been requested, the
employer may not give notice of termination or siemityg dismiss the employee until the
consultations have been concluded. (EPA Section 30)

There is no need of approval from the trade union.
16. We are sorry, but we don’t understand the mrest

17 and 19. There are no rules on notification tagproval of administration in the case of
individual dismissals for reasons relating to thrgkoyee personally.

Procedural requirements for collective dismissats £conomic reasons

21. There is no such term in the Swedish legistati@cording to the EPA there is a difference
between to give notice terminating employment &asons relating to the employee personally
and to give notice of termination on the groundstairtage of work.

22, 24 and 26. Before an employer takes any decisigarding significant changes in its
activities, he shall, on its own initiative, enieto negotiations with the employees' organisation
with which he is bound to negotiate under a calNedbargaining agreement. The above-
mentioned shall also apply prior to any decisiopsib employer regarding significant changes
in working or employment conditions for employedsoselong to the organisation. This means
that an employer according to the regulation hasftom and enter into negotiations in the case
of a redundancy situation, even if only one emplage€oncerned. There is no need of a formal
approval. This is regulated in the Employment (Geiddmination in the Workplace) Act

23 and 25. If there is a redundancy situation areldmployees or more are concerned or if more
than 20 employees are concerned in a period o&98, dhe employer has to notify Swedish
Public Employment Service and inform the authaaitgording to the requirements in the
Collective Redundancy Directive (98/59EEC) — Colbaiective 98/59/EC of 20 July 1998 on
the approximation of the laws of the Member Staddeting to collective redundancies

27. There are rules to select workers in an recunydsituation, in EPA Section 22.

In the event of notice of termination on the grasinéishortage of work, the employer shall
observe the following rules on priority. The ordétermination is determined on the basis of
each employee's total time of employment with timpleyer. Employees with longer
employment times shall have priority over employe#h shorter employment times. In the
event of equal employment times, priority shaligbeen to the older employee. Where it is only
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possible to offer continued work to an employedlite employer following a re-location of the
employee, priority shall be contingent on the emptopossessing satisfactory qualifications for
the continued work. Before order of terminationlétermined an employer with at most ten
employees may exempt at most two employees whbegiopinion of the employer, are of
particular importance for the future activities. loyees who are exempted have priority for
continued employment.

28. Yes. According to Section 7, EPA, notice ofteration by the employer must be based on
objective grounds. And the same section statesthjattive grounds for notice of termination
do not exist where it is reasonable to requirestingloyer to provide other work in his service
for the employee.

29. Employees whose employment has been termiaatacconsequence of shortage of work have
rights of priority for re-employment in the busises which they were previously employed
(Section 25, EPA). The right to priority, howevisrcontingent upon the employee having been
employed by the employer for a total of more thaelte months during the last three years and
provided that the employee is sufficiently quatifi@r the new employment. The right to priority
applies from time of the notice of termination linthe months from the date that the
employment ceased. Where the employer has sevedgtion units, or if the employer's
business involve several collective bargaining egrent sectors, the rights of priority applies to
employment within the unit and the collective bangay agreement sector to which the
employee belonged at the termination of the pressemaployment.

Severance payment

30. An employee who has been given notice is edtith retain pay and other employment
benefits during the period of notice, notwithstamggihat the employee is not assigned any duties
or is assigned duties different from those the enyg® previously performed (Section 12, EPA).
This rule applies whether the dismissal takes placpersonal or economic reasons. The period
of notice of termination usually varies between ornth and a year.

Avenues for redress (penalties, remedies) andaitign procedure for individual complaints on
dismissals

31. An employer who violates the law by an unfasnidssal is liable for damages for loss suffered
by the employee as well as pay and other employbemefits to which the employee may be
entitled (Section 38, EPA). Damages may compriglk bompensation for losses sustained and
for violation of the law. Where reasonable, damagag be reduced, in whole or in part. The
damages are decided by the court but compensatidosses in respect of the period following
the cessation of employment may not, under anyicistances, exceed the amount mentioned in
Section 39, EPA. These damages are to be determauedding to the employee's total period of
employment with the employer at the time of dissoluof the employment relationship, and
shall correspond to certain amounts stated in thtioned section. According to the law the
damages could not exceed 16 months' pay for lessfibe years of employment; 24 months' pay
for at least five years but less than ten yeaemdloyment; 32 months' pay for ten or more years
of employment. Damages may not be determined, hexvavsuch a manner that such damages
are calculated on the basis of a greater numbmooths than have actually been commenced
with the employer. Where the employee has beenamaglby the employer for less than six
months, the amount assessed shall correspond taosiths' pay.

32. Where notice of termination is given withoujeaitive grounds, the notice shall be, according
to Section 34, EPA, declared invalid upon the ajagibon of the employee. However, this do not
apply where the notice of termination is challengelély on the grounds that it is in breach of
the rules regarding priority. Thus the possibitiiyhave a dismissal declared invalid is available
in every case of notice of termination without aige grounds, with the mentioned exception.
However there are no means to force an employacttally reinstate the employee. According
to provisions in Section 39, EPA, where an emplayleo refuses to comply with a court order
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that notice of termination or a summary dismissahvalid the employment relationship shall be
deemed to have been dissolved. As a consequetite employer's refusal to comply with the
court order, the employer shall pay damages tethgloyee with the amounts stated in the
provision. The amounts are the same as mentioragab

33. Preliminary conciliation is not mandatory. Haeg if an organization of employees wants to
bring an action before the Labour Court as a oofufitst instance, the claim shall not be taken
up for consideration before the negotiations tlaat lee requested under the Employment (Co-
determination in the Workplace) Act (1976:580)mattare provided for by collective agreement
have taken place in connection with the matterispute. Although the parties at those
negotiations are not forced to try to reach aeseitint, trying to do so must be considered as a
natural part of the negotiations.

34. When an organization of employees brings autsponcerning a dismissal of a member of
the organization to court, the Labour Court istfir@nd last — instance. When an employee
himself wants to initiate a litigation procedurencerning a dismissal he has to bring the dispute
before a district court. In these cases the Lalmunt is the court of second and final instance.

35. A dispute may be referred for determinatiorabyarbitrator if agreement has been reached to
that effect.

36. The average length for a case on dismissakeihabour Court is approximately thirteen
months from the moment the case is brought intotamiil a final judgment is given. (Almost
half of the cases brought into the court are clasedconsiderably shorter time than that since
the parties often come to a conciliation duringgheparatory proceedings.) There are no legal
limitations as regards the length of the proceegling

IIl. ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS

37. It is not possible to relate certain decisiesgecially to the economic crisis.

38. There has been a discussion going on regaaditiginge of the rules on priority in connection
with termination of employment on grounds of shgetaf work. The main principle in these
rules is that the order of termination is deterrdina the basis of each employee's total time of
employment with the employer. One argument put &wdafor a change in the rules is to make
the labour-market more flexible. The discussiomsrat especially linked to the economic crisis
though but to differences in political outlook.

UK

e The Honourable Lady Smith,
The Employment Appeal Tribunal (Edinburgh & Longion
EMPLOYMENT PROTECTION LEGISLATION
Source and scope of regulation
Q.1 What is the main law regulating employment comicts and dismissals?

The Employment Rights Act 1998JK statutes 1996 c.18). See, in particular, sestil-7B, and
sections 94 — 98.

Q2. What categories of workers are excluded from # regulation? The statutory regulation
applies to all employees.

Q.3 Are any enterprises of a certain size excludefiom the scope of the application of the
law? No.
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Q.4 Are there any important collective agreements fogeneral application at the national
and/or branch level?In both Scotland and England/ Wales, new collecigeeements have been
entered into at national level relating to emploginaf local authority employees so as to achieve
“single table bargaining” for employees of evergtgs. The agreements are referred to as a
“single status” agreement and do not distinguisitwben “manual” and “administrative,
professional, technical and clerical” as was theecwith their predecessor agreements. In
Scotland, the relevant agreement is referred tahas“Red Book”; there has been some
implementation of its provisions and principledaal level although that implementation is not
yet complete.

Types of employmerdontracts

Q.5 Probationary period — what is its maximum duraton? There are no limits to the length of
a probationary period. However, an employee obtamsortant statutory rights including the
right not to be unfairly dismissed, after one year.

Q.6 May fixed term contracts be concluded only forobjective and material reasons or
without any limitation? There are no limitations to the terms on and cistamces in which
parties may enter into fixed term contracts. Howgpeotection against discrimination is afforded
to the employee under tléxed- Term Employees ( Prevention of Less Favdeardbeatment)
Regulations 2002f he receives less favourable treatment thantifué employees it will require
to be objectively justified, and the fixed term tract employee is entitled not to be unfairly
dismissed after he has been employed for a yeaudh an employee claims his dismissal was
unfair, the whole surrounding facts and circumstangill be examined and the fact that he was
employed on a fixed term contract may not of iteelfsufficient to show that his dismissal at the
end of the contract period was a fair one.

Q.7 Are there any limits to the number of fixed tem contracts permitted? No but depending
on the facts and circumstances of the individuagkeca series of fixed term contracts may be
interpreted as being a single continuous contract.

Q.8 Maximum cumulative duration of FTC? If an employee is employed on a fixed term
contract ( or series of continuous contracts) 4oyears or more and it cannot be objectively
justified, then he will be regarded as being emptbyn a permanent contractFixed Term
Employees etc Regulations 2002 reg 8)

Q.9 What is the percentage of the workforce under FT@ No statistics available. The
impression is that they are much more common. htiquéar, many young people are being
offered only FTC's.

Substantive requirements for dismissals

Q.10 Is the employer obliged to provide the workewith a reason for dismissal?There is no
obligation as such but he fails to do so, it will be presumed that tismissal was not fair. The
onus is on the employer to show the reason fodibmissal (section 98(1) of tHemployment
Rights Act 1996

Q.11 Are any valid reasons to justify dismissal lied in the law? Section 98(1) and (2) of the
Employment Rights Act 19@8ovide that the onus is on the employer to shat tihe dismissal
was one which:

(a) related to the capability or qualificationstb& employee for performing the work of the
kind which he was employed to do;

(b) related to the conduct of the employee;
(ba) was that the employee retired;
(c) was that the employee was redundant;
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(d) was that the employee could not continue takwia the position for which he was
employed without a contravention ( either on hig pa on the part of his employer) of a duty or
restriction imposed by law;

OR
that it was for “some other substantial reason” .

These reasons are referred to as making the damimstentially fair”. It could still be unfair,
depending on the whole circumstances e.g. if aaiupfocedure was adopted, the dismissal will
be unfair even although it was on account of ar@thy fair reason.

Q.12 and 13 Prohibited grounds to dismiss a worker?he various anti discrimination statutes (
soon all to be embodied in a single statue — theahliy Act 2010) prohibit dismissal on grounds
of any of the protected characteristics. Theredgarate “code” fgpregnancy and a woman is
entitled not to be dismissed on grounds of pregnafiso, dismissals will be deemed to be unfair
for a long list of reasons which might be regardsdelating to particular categories of employee,
including those where the reason is, broadly at, the employee :

¢ Had been summoned fiury duty
* Was involved in statutorlyealth and safetyactivities,
« Declined to do shop work or betting work oSanday,

* Refused to comply with an instruction to work thatuld have been in breach of
theWorking Time Regulations 1998

* Being entitled to participate iducation or training, was not allowed to do so,

* Being atrustee of anoccupational pension scheméie was fulfilling his duties
in that regard,

« Was performing certaiamployee representative activities

« Had made dprotected disclosure’ ( e.g. that his employer was in breach of
health and safety regulations) ,

e Hadpreviously brought proceedingsto assert his statutory rights,

e Had sought to secure thational minimum wage,

« Had taken action against his employer to sectiae aredit right,

e Had taken action in respectftdxible working ,

e Sought to enforce a right under tRensions Act 2008

e Was on a prohibitedblacklist” or

* Was selected faredundancy because of one of the foregoing reasons.

For further details in respect of the above ,Eeployment Rights Act sections 98B -105.

Procedural requirements for individual dismissals

Q.14 Must the employer inform the employee about Bidismissal orally or in writing? There
was a statutory requirement that all such notiesgpiired to be in writing but that has been
repealed. The norm is, nonetheless, for warninghefpossibility of dismissal to be given in
writing. An employer will find his decision veryfficult to defend if he has not done so.

Q.15 Length of the Notice PeriodaVhere an employer wishes to terminate the contrfen
employee has been employed for one month or meregduires to give :

(a) not less than one week’s naotice if his peribdantinuous employment is less than two
years;
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(b) not less than one week’s notice for each péarontinuous employment if the period of
employment is two years or more but less than tevgbars; and

( ¢) not less than twelve weeks’ notice if theigerof notice is twelve years or more. See:
Employment Rights Act 1996 section 86.

The contract of employment may provide for longetice periods and if it does, they will
prevail.

However, in some circumstances, such as gross midsct the employer will be justified in
imposing summary dismissal i.e. without notice.

Q.16 Pay in lieu of notice :PILON is authorised . The right to notice can baved. See:
Employment Rights Act 1996 section 86(3).

Q.17 Does an employer have to notify the public adimistration before dismissing an
employee?Not as a generality. However, if an employer ispesing to dismiss 100 or more
employees at one establishment on grounds of reshaydhe must give at least 90 days notice to
the Secretary of State prior to notifying the emgples. If he is proposing to dismiss 20 or more
employees at one establishment on grounds of reshaydhe must give notice to the Secretary of
State at least 30 days prior to notifying the erygés (rade Union and Labour Relations
(Consolidation) Act 1992(UK Statutes 1992 c.53)lure to give such notice is an offence.

Q.18 Does an employer have to notify employee rementatives for each individual
dismissal?No. However, where an employer is proposing to disr20 or more employees at
one establishment , within a period of 90 daysess| on grounds of redundancy , he requires to
consult the appropriate employee representativeBrale Union and Labour Relations (
Consolidation) Act 1992 s.188

Q.19 and 20 Does an employer need to obtain any &otization from the administration
before dismissing an employeeWhilst | am not sure what is envisaged by “admiaiibn”
here, an employer does not need permission fronodgr person or body or authority to dismiss
an employee.

Procedural requirements for collective dismissats Economic reasons

Q 21 What is the definition of collective dismiss&l There is no such definition in our
legislation but see the answers to Q17 and 18 above

Q22 Prior consultation with trade unions/ workers’ representatives:See the answers to Q17
and 18 above. Where consultation is required uldes8, it requires to include consultation
about ways of (a) avoiding the dismissals, (b) o#uy the numbers of employees to be
dismissed, and (c ) mitigating the consequencelisofissals, all with a view to agreement being
reached . To assist with the consultation proctss,employer is obliged to disclose to the
employee representatives, in writing:

* The reasons for his proposals

* The number and description of employees whom iprgposed to dismiss as
redundant

* The total number of employees of any such desont the establishment affected
* The proposed method of selection for redundancy

* The proposed method of carrying out the dismissals

* The proposed method of calculating redundancy pajsne

* The number of agency workers working temporarily thee employer or under his
supervision/ direction

* The parts of the undertaking in which those agemarkers are working
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* The type of work those agency workers are carrginty

Q23 Must the employer notify the public administraion in case of planned collective
dismissals?See answer to Q17.

Q24 Notification to employee representativesSee answer to Q18.

Q25 Does the employer have to obtain any authorizan in the case of collective dismissals
for economic reasonsNo.

Q26 Must collective dismissals be authorized by engyee representatives™No.

Q27 Priority rules for collective dismissals — Arethere rules to select workers to be
dismissed?No. The approach in our jurisdiction is perhapg ke&plained by reference to judicial
discussion of the relevant principles. The follogvis an excerpt from a judgment of mine when
sitting in the Employment Appeal Tribunal in a recease about redundancy dismisS&grfple
Fraser v Daly , July 2000

“28] .......... various observations have been made ie #uthorities regarding redundancy
dismissals which show that, in assessing the redemess of a decision to dismiss for redundancy, i
will rarely be appropriate for an Employment Trilalito embark on a detailed scrutiny of the criteria
used for scoring or the application of those datéo the particular circumstances of the clainsarmd
others in the same pool. Buchanan v Tilcon Ltd [1983] IRLR 417a decision of the First Division

in which the opinion was delivered by the Lord Rtest (Lord Emslie) (referred to in boHaton Ltd

v Kingin 1995 andBritish Aerospace plc v Gredra clear limitation is expressed as to what was to
be expected so far as scrutiny of employers’ astingx redundancy situation was concerned:

“ ...In this situation where no other complaints wenade by the appellant all that the
respondents had to do was to prove that their ndetficcelection was fair in general terms
and that it had been applied reasonably in the ohthe appellant by the senior official
responsible for taking the decision. As was poirgati by Phillips J inCox v Wildt Mellor
Bromley Ltd [1978]1978] IRLR 157 it is quite sufficient for an emphr in a case such as
this to call witnesses of reasonable seniority xplan the circumstances in which the
dismissal of an employee came about and it wasi@cessary to dot every “i” and to cross
every “t” or to anticipate every possible complaattich might be made.” (at p. 418)

[29] Inthe same vein, iBritish Aerospace plc v GreeWaite LJ, at paragraph 3, said:

“Employment law recognises, pragmatically, that @ver-minute investigation of the
selection process by the tribunal members mayhemisk of defeating the purpose which the
tribunals were called into being to discharge — @lgra swift, informal disposal of disputes
arising from redundancy in the workplace. So inggahthe employer who sets up a system
of selection which can reasonably be describediashd applies it without any overt sign of
conduct which mars its fairness will have donetsl the law requires of him.”

and Millet LJ , as he then was, at paragraph 2&ingaobserved that the question for the tribunal in
the case of a claim for unfair redundancy dismissalhether the employee who is claiming was
unfairly dismissed, not whether some other emplayeed have been fairly dismissed, continued:

“If the applicant can show that he was unfairlyndiissed, he will succeed; if he cannot, he
will fail. It will not help him to show that by theame criteria some other employee might not
have been retained. The tribunal is not entitledank upon a re- assessment exercise. |
would endorse the observations of the Employmemtedap Tribunal inEaton Ltd v King and
others [1995] IRLR 73hat it is sufficient for the employer to show tha set up a good
system of selection and that it was fairly admaned...".

[30] The same theme was taken up by this Tribundbhn Brown Engineering Ltd v Brown and
others At paragraph 8, Lord Johnston said:

........ in each case what is required is a fair precaghere an opportunity to contest the
selection of each individual is available to thdiwdual employee................... it also has
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to be reasserted that it is no part of the indaistiibunal’s rile in the context of redundancy to

examine the marking process as a matter of criten@er a microscope; nor to determine
whether, intrinsically, it was properly operated.tihe end of the day the only issue is whether
or not the employers treated their employees &iraahd even handed manner.”

[31] Then, inSanmina Elias J, as he then was, rejected the claimastdigention that an
employers’ “absence” criterion should have includedhething to allow for the reason for absence,
observing at paragraph 86, that to have accedethab submission would have been to allow
exceptions to what was a “carefully drafted” redamgly scheme and the Tribunal's upholding of that
contention had amounted to a substitution of its1 aew. At paragraph 87, he explains that this
Tribunal was satisfied that:

“it could not properly be said that no reasonalipleyer could adopt this criterion.”

[32] Later in the judgment, at paragraph 93, herefo the need to consider whether a particular
approach to scoring was within the band of reasenatsponses that was open to a reasonable
employer.

[33] Finally, the judgment of the Court of AppenlBascetta v Santandemakes it clear that the
principles articulated in the earlier cases, ref@to above, still hold good. The passages thdtave
referred to in botiBritish Aerospace plc v GreeandEaton Ltd v Kingare referred to with approval
and at paragraphs 29 — 30, the judgment of Pilhtllides the following comments:

“29. ....The question for the industrial tribunal, ialh must be determined separately for each
applicant, is whether the applicant was unfairlgntissed, not whether some other employee
could have been dismissed.......... It will not help himshow that on the same criteria some
other employee might not have been retained.

30. The Tribunal is not entitled to embark upoeassessment exercise.”

Q28 Is the employer obliged to consider transfersretraining and other options prior to
dismissal?There is no obligation to do so but if an empldyas not at least considered such options,
it is likely to be difficult for him to persuade @amployment tribunal that the dismissal was fai.on

Q29 Priority rules for re- employment : are there awy obligations to consider application of
former redundant workers first, when rehiring ? No.

Severance payment

Q30. What does the employer have to pay to a worken the case of dismissal for personal
and/or economic reasonsPam not sure what is meant by “personal reasossha concept does not
arise in our jurisdiction. If by “economic reasonghat is envisaged is dismissal for redundancy, the
employee is entitled to a redundancy paymerEnfployment Rights Act s.]3%alculated in
accordance with a statutory formula ( s.162) wilschessentially:

» 1% weeks pay for each year continuously emplogatat employment in which the
employee was not below the age of 41 years

» 1 weeks pay for each year in which he was not béh@nage of 22 years , and
* Y week’s pay for each year of employment not fgllivithin either of the above,

all in respect of a maximum of 20 years employniere. even if the employee had been employed
for longer than 20 years, his redundancy pay wdnddcalculated by reference to a period of 20
years).

Avenues for redress

Q31. Compensation for unfair dismissal In the case of unfair dismissal , an employmeibitral

can award (a) a “basic award” of 1 ¥2 week’s payefach year of employment that the employee was
not below the age of 41 years , 1 week’s pay fohgaar he was not below the age of 22 years , and
Y% week’s pay for each year not falling within th@seategories, and (b) compensation up to a limit o
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£65,300 ( the limit can be varied by the SecretafyState). If the dismissal is by reason of
discrimination in respect of one of the protectbdracteristics, there is no limit to the compermsati
that may be awarded.

Q32 Does the law provide for reinstatement ?Yes. The employee can seek an order for
reinstatement (i.e. in the same employment) ordeengagement (i.e. in comparable employment):
Employment Rights Act 1996 s. 112 -1Ckimants do not often do so. If they do, the leympent
tribunal has to consider whether or not it is “picable” to make the order.

Q33 Is preliminary conciliation mandatory? No.

Q34 What courts are competent for disputes on disresals?All claims for unfair dismissal or
dismissal by reason of a characteristic that idgoted by anti — discrimination legislation must be
presented to aBmployment Tribunal which is a statutory tribunal (seEmployment Tribunals Act
1996 Part ). Appeals on a question of law lie from the Empheynt Tribunal to thé&Employment
Appeal Tribunal , a court also established by statutenfployment Tribunals Act 1996 Part 2
further appeal lies from the EAT to thener House of the Court of Sessiorf for Scotland) and to
the Court of Appeal ( for England and Wales). There is, from there,u#timate appeal to the
Supreme Court ( rarely used). A claim for unfair dismissal gia claim in which the employee is
asserting his statutory right not to be unfairlgndissed) caronly be intitiated in an employment
tribunal.

If an employee claims that he has been dismissedranmstances which amount to a breach of
contract ( i.e. a claim under the law of contract, in assertion of a statutory right) , can bigdited
either in the employment tribunal or in a coum Scotland, either th8heriff Court or theCourt of
Sessionin England/Wales, th€ounty Court or High Court). Since the facts underlying an unfair
dismissal claim and a claim of wrongful dismisgat.(a claim for breach of contract) may be the
same, the employee can bring both claims, in theesaction before the employment tribunal, if he
wishes to do so. He cannot, however, add an udfsinissal claim to a claim of wrongful dismissal
that is brought before a court.

35. Do parties to an employment contract have anygssibility of settling their dispute? Most
claims are settled. Some settlements may be achiweugh the assistance of ACAS (Advisory,
Conciliation, and Arbitration Service). There is@k judicial mediation pilot project ongoing ireth
Employment Tribunal service in Scotland at presehich has had some success in achieving
resolution of disputes.

36. What is the average length for a case on dism@s?There is no average. There are no limits
although the “overriding objective” that is writtento the Employment Tribunal procedural rules
includes that those Rules seek to enable employinibnnals to deal with cases “expeditiously” (
Employment Tribunal (Constitution and Rules of Rdre) Regulations 2004eg. 3).

37. Maximum time for claims of unfair dismissal : wthin what period must the employee bring
his claim ? 3 months from the date of dismissal. Employmetiutnals have a discretion to extend
that time limit to such longer period as is reasbmgrovided the claimant shows that it was not
“reasonably practicable” for him to have preseritisdclaim prior to the end of the 3 month period .

IIl. ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS

Q1 Which court decisions have been related to theeenomic crisis, particularly any which have
influenced the interpretation of legal provisions egarding dismissals, fixed term contracts etc?

No court decisions have related to the economsisceas such. There have been no instances of the
law being interpreted in a particular way becaush® economic crisis. The economic situation may,
however, be partly or wholly explanatory of dispusich a®British Airways v Unite the Union (
2010 EWCA Civ 669 where the company are in dispute with the uniorr ex@nges they seek to
make to employment contracts with a view to streeging their financial position, and sought a
court order to prevent a strike) Bolls Royce PLC v Unite the Union (2009 EWCA Ci¥, 8®ere an
issue arose as to the application of age discrimimaregulations in the context of collective
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redundancies), of the apparent increase in the aumbcases relating to redundancy dismissals (
Semple Fraser v Dalyreferred to above, concerned redundancies in eitsols firm on account of
the economic situation) and the apparent incraaskei number of cases in which “garden leave” is
an issue or in which employers have been seekdtipns to prevent significant employees working
for a competitor during the notice period.

Q2. Are there any labour law reforms under discussin /affected by the economic crisis?

The Equality Act 2010which is not yet in force, will afford some protiect to “contract workers” (
i.e. persons who are employed by A but work for, Btherwise known as “agency workers”. Their
have, for some time, been concerns that they leafle@tion under current employment law. They will
not be afforded full employment rights but theylidve the right not to be discriminated against in
respect of any of the standard protected charatiteyj not to be harassed and not to be victimized.
They will also have the right, if disabled, to haeasonable adjustments made for them. Whilst this
reform is not directly inspired by the economicsim| since the crisis would appear to be at least
partly responsible for the persisting and possifityeased use of contract workers, it could be &aid
have a relationship to it.

There are ongoing discussions about widening thstieg right to request flexible working (for
present provisions see Part VIIIA of tRenployment Rights Act 1996There are also proposals to
abolish the “default” retirement age of 65 yearsasdo enable employees who wish to work beyond
that age to do so, partly due to successful lolzhipy groups such as “Heyday” but also because of
what some see as the economic necessity of wobléggnd the current retirement age of 65 years.

Finally , given that there are substantial cuteinployment proposed for the public sector , there
could be further disputes involving the relevaatt unions and issues such as the appropriateiness o
our current legislation on rules which apply talgaunions (e.g. balloting procedures) may requaire t
be revisited. The wording of the current legislatan balloting rules, for instance, was the subjéct
judicial criticism in theBritish Airwaysdecision, referred to above.

Venezuela
l. EMPLOYMENT PROTECTION LEGISLATION (EPL)

Source and scope of regulation

1. Source of regulation — What is the main law (tie and date of adoption) regulating
employment contracts and dismissals (Please provida Web-link, Word/PDF version, its
translation in English or French).

Answer: Organic Law of Labor (OLL) of June™,9997.

Website:_http://www.tsj.gov.ve/legislacion/legidtat.shtml

2. Scope of legislation — What categories of workeiare excluded from the regulation? (e.g.
public servants, domestic workers, police, judiciay etc).

Answer: The members of the armed forces — the Aamy police forces — and public servants are
excluded but their benefits will not be lower thue benefits established by the OLL. (Articlé’s 7
and & of the OLL)

Domestic workers were excluded of some regulatiblosvever, the case law removed such exclusion
according to the ruling N° 522 of April 14th, 20Q#tp://www.tsj.gov.ve/decisiones/scs/abril/0522-

14409-2009-05-340.html Superintendents are also excluded of somdatgns. (Art. 282 of
the OLL)
3. Size of enterprise excluded — Are any enterprisef a certain size (e.g. employing less

than 20 workers) excluded from the scope of applit@n of the law?
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Answer: No. However, some companies employing tleas 20 or 10 workers are excluded from the
scope of the law. For instance, the companies grmgdess than 10 workers are not compelled to
have 90% of Venezuelan workers (Art. 27 of the OttJo rehire the dismissed workers (Art. 117 of
the OLL); the companies employing less than 20 exwlare not compelled to give a salary report to
each worker (Art. 318 of the OLL), nor to have adérgarten (Art. 391 of the OLL). Plus, their
workers cannot constitute a union in the compadwst. @17 of the OLL)

4, Collective agreements — Are there any importancollective agreements of general
application at the national and/or branch level?

Answer: Yes, although it is not implemented at aomal level since collective conventions are taken
into consideration in two ways: between a union armbmpany or through branch of activity, at a
local, regional or national level. It is usuallyplemented in Venezuela in certain industrial brasch
such as oil, textile, building, wheat, shoes, autbites, metals and furniture or for specific seegic
such as gastronomy. (Art. 507, 528 of the OLL)

Types of employmentcontracts

5. Probationary period - What is its maximum duration?

Answer: The probationary period cannot exceed yif#) days. (Art. 103, second paragraph, OLL)

6. Fixed-term contracts (FTC) — May FTC be concludeé only for objective and material
reasons (e.g. nature of work) or without any limitéion?

Answer: No, the fixed-term contract may be conctlidg expiration of the term. (Art. 74 of the OLL)
7. Maximum number of successive FTC — Are there anlggal limitations?
Answer: The maximum number of successive fixed-teomtracts is one (1). (Art. 74 of the OLL)

In case of two (2) or more extensions, the contralttoe considered as an indefinite contract, asle
there is a fair cause that excludes the intentfdeeping the labor relation. (Art. 74 of the OLL)

8. Maximum cumulative duration of FTC — Are there any legal limitations?

Answer: The fixed-term contract may not last mé@ntone (1) year for regular workers or more than
three (3) years for employees or qualified workéhst. 76 of the OLL)

0. What is the percentage of the workforce under FT? — Please provide any statistics, if
available.

Answer: There are no statistics available. In aasec¢ the percentage is very low since the fixeak-ter
contract is an exception.

A work contract will be considered as indefiniteamhthe parties’ will to work together for a specifi
term is not unmistakable expressed. (Art. 73 ofQhé)
Substantiverequirementsfor dismissals (justified and prohibited grounds)

10. Obligation to provide reasons for dismissals {s the employer obliged to provide the
worker with a reason of dismissal?

Answer: Yes, employers are obliged to provide #eson of dismissal and if they do not, this may be
considered as unjustified dismissal, which maygebemployers to pay for severance. (Art. 105, 125
of the OLL)

11. Valid grounds to dismiss a worker — Are any vad reasons to justify a dismissal listed in
the law - e.g. worker’s conduct, worker’s capacityeconomic reasons, or any fair reasons?

Answer: Yes, article 102 of the OLL states thedalihg as justified causes to dismiss workers:

a) Dishonesty or immoral behavior at work;
b) Acts of violence, except in case of self-defense;
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c) Slanderous allegations or lack of respect and deraiion to the employer, the employer’s
representatives or family members;

d) Intentional acts or negligence that affect the sgcar hygiene at the worksite;

e) Omissions or imprudence that affect the securitigygiene at the worksite;

f)  Unjustified absence for three (3) working daysiire ¢1) month.
A worker’s illness will be considered as a justifieause of absence. The worker must notify
the employer of the cause that hampers the wor&ar attending to work;

g) Material damage caused intentionally or due toigegte to machinery, tools, furnishing,
raw material or manufactured products, plantatamms other belongings;

h) Disclosure of manufacturing, fabrication or procedsecrets;

i) Non-fulfillment of the obligations imposed by the@sk relationship and,;

j) Abandoning the work post.

The employer may dismiss the worker based on ecmnontechnological reasons. In this case, the
employer is obliged to give a notice of terminatimnemployment to the worker. (Art. 104 of the
OLL)

12. Prohibited grounds to dismiss a worker — Are tare any prohibited grounds listed in the
law or this issue is regulated by general non-disenination provisions?

Answer: No, there is no criterion stated in the lawthis sense. However, there is a general
prohibition against discrimination in working cotidns, which is also applied in terms of dismissals

All discrimination based on sex, race, maritalusateligion, political preference or social corafit

is prohibited. All offenders will be penalized aoding to the law. Special dispositions to protect
motherhood and family or those that aim to proyecingsters, elders and handicapped people will be
considered as discriminatory. (Art. 26 of the OLL)

Job offers may not include proposals that go agaihsat is stipulated in this article. (First paragin
of Art. 26 of the OLL)

No one shall be discriminated from their right torlwdue to criminal records. The State will secure
the services to promote rehabilitation of ex-cotsri(Second paragraph of Art. 26 of the OLL)

13. Workers enjoying special protection from dismisal - Please list any categories, such as
women during the pregnancy and maternity leave, wdters’ representatives etc.

Answer: Workers who enjoy special protection froisnissal are:

a) Pregnant women, plus one (1) year after childb{aint. 384 of the OLL)

b) Men after childbirth, during his couple’s pregnararyd up to one (1) year after childbirth.
(Article 8 of the Family Protection, Motherhood aRdrenting Law of September"2®007;
and sentence N° 609 of June™1®010, http://www.tsj.gov.ve/decisiones/scon/jueas-
10610-2010-09-0849.html

c) Every woman who receive in adoption a child yourtgen three (3) years, up to one (1) year
after the adoption. (Art. 387 of the OLL)

d) Workers with union privileges. (Art. 449 of the OLL

Procedural requirementsfor individual dismissals

14. Notification to the worker to be dismissed — Irwhich form the employer must inform
the worker about his or her dismissal (orally or inwriting)?

Answer: The dismissal must be notified in writimgglicating the cause on which it is based, if any.
Once the notification is made, the employer cartheteafter mention other causes to justify the
dismissal. The omission of the written notice may mnder the worker to demonstrate the dismissal
for any other proof. (Art. 105 of the OLL)

15. Length of the notice period — How long in advase does the employer have to inform the
worker about his or her dismissal?
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Answer: When the indefinite work relation concludesunjustified dismissal or based on economic
or technological reasons, the worker will haveribht to a notice, according to the following rules

a) After one (1) month of continuous work, one (1) weénotice;

b) After six (6) months of continuous work, two (2) eks of notice;

c) After one (1) year of continuous work, one (1) ntoat notice;

d) After five (5) years of continuous work, two (2) mhbs of notice;

e) After ten (10) years of continuous work, threert®nths of notice. (Art. 104 of the OLL)

16. Pay in lieu of notice — authorized or no by la®

Answer: Yes, the notice may be omitted by payirggwlorker a sum that is equal to the salary of the
worker for the corresponding term. (Art. 106 of kL)

17. Notification to administration — Does the emplger have to notify the public
administration before dismissing a worker?

Answer: Yes, when the employer dismisses one oremarkers, the employer must notify the
Magistrate of Substantiation, Mediation and Exewmutdf his/her jurisdiction, indicating the causes
that justify the dismissal within the following 8v(5) working days. If the employer fails to dosthi
he/she will be taken as confessed, in recognithat the dismissal was made without a just cause.
(Article 187 of the Organic Law of Labor Proced(®_LP) of August 13, 2002)

18. Notification to workers’ representatives — Doeshe employer have to inform workers’
representatives for each individual dismissal?

Answer: No, the employer does not need to inforemiorkers’ representatives to dismiss them.

19. Approval by administration — Does the employeneed to obtain any authorization from
the administration to dismiss a worker?

Answer: Yes, the employer needs an authorizatioth@fadministration to dismiss the workers that
have special protection. (Art. 453 of the OLL)

20. Approval by workers’ representatives — Does theemployer have to obtain any
authorization to dismiss a worker?

Answer: No, the employer does not need any authtoiz from the workers’ representatives to
dismiss them.

Procedural requirementsfor collective dismissals for economic reasons
21. Definition of collective dismissal - e.g. perogage or number of workers concerned

Answer: The dismissal may be considered as colleatihen it affects more than ten percent (10%)
of the workers of a company is employing more tbhaa hundred (100) workers, or twenty percent
(20%) of a company that is employing more thary fi§0) workers, or ten (10) workers of a company
that is employing less than fifty (50) workers irpariod of three (3) months, or even worse if the
circumstances are critical. (Art. 34 OLL)

22. Prior consultation with trade unions/workers’ representatives — Does the employer have
to consult them in case of planned collective disssals for economic reasons?

Answer: Yes, the employer is obliged to presensteof requests before the administration in otder
achieve conciliation between the parties. In cagecitiation is not achieved, the case will be
submitted to arbitration. (Art. 34, 473, 479 of (kL)

23. Notification to the public administration in case of planned collective dismissals for
economic reasons — Must the employer notify the plib authorities?

Answer: Yes, the employer is obliged to notify théministration in case of planned collective
dismissals for economic reasons. (Art. 46 of thyuilation of the Organic Law of Labor of April 28
2006, ROLL)
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24, Notification to workers’ representatives — Istie employer obliged to inform them in case
of collective dismissals for economic reasons?

Answer: Yes, the request of the employer will beifireal to the representatives of the workers
involved. If there are no representatives, the eggyl must inform the worker directly. (Art. 34 et
OLL)

25. Approval by the public administration — Does tle employer have to obtain any
authorization in case of expected collective disnsals for economic reasons?

Answer: No. However, the employer is obliged tosprd a list of requests before the administration
in order to achieve conciliation between the partie case conciliation is not achieved, the cadle w
be submitted to arbitration. Moreover, in caseafective dismissals, the administration may cancel
it, due to reasons of social interest, throughexis resolution. (Art. 34, 469, 479 of the OLL;tA46

of the ROLL)

26. Approval by workers’ representatives — Must cdective dismissals be authorized by
workers’ representatives?

Answer: No. However, the employer is obliged tosprd a list of requests before the administration
in order to achieve conciliation between the partie case conciliation is not achieved, the cadle w
be submitted to arbitration. (Art. 34, 4690f thelQWArt. 46 of the ROLL)

27. Priority rules for collective dismissals — Ardhere any legal rules to select workers to be
dismissed (social considerations, age, job tenure)?

Answer: No. However, there are general applicablesrabout the right to work according to which
public or private companies, exploitations and ldsthments are obliged to prioritize family heads
from either sex, on equal terms, when hiring. Spdbrity could cover up to seventy-five percent
(75%) of the workers. (Art. 29 of the OLL).

Moreover, when hiring foreign workers, those whoséhahildren that were born in the national
territory, who are married to Venezuelans or hagenbliving in the country the longest will have
priority. (Art. 30 of the OLL)

On the other hand, the recognition of justifiedf@rences for workers based on criteria of relevance
(such as dependents, seniority in service, prafeakitraining, productivity, assiduity, economy of
raw materials, union affiliation and other of argadas nature) will not be considered as a violatibn
the principle of no arbitrary discrimination. (A4 of the ROLL)

28. Is the employer obliged to consider transfersietraining and other options prior to
dismissal?

Answer: No.

29. Priority rules for re-employment — Are any oblgation for an employer to first consider
applications of former redundant workers while re-hring the workforce?

Answer: No.

Severancepayment

30. Severance pay — What does the employer havepay to a worker in case of dismissal for

personal and/or economic reasons?

Answer: When the indefinite work relation concludes unjustified dismissal or based on economic
or technological reasons, the worker will have tight to a notice and to severance for seniority
according to the following rules: (Art. 108 of td.L)

a) After one (1) month of continuous work, one (1) weénotice;
b) After six (6) months of continuous work, two (2) eks of notice;
c) After one (1) year of continuous work, one (1)moatmotice;

d) After five (5) years of continuous work, two (2) mbs of notice;
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e) After ten (10) years of continuous work, threert®nths of notice. (Art. 104 of the OLL)

Additionally, in case of omission of the noticegthworker will receive a substitute severance,
according to the following sums and conditions:

a) Fifteen (15) days of salary, when seniority excemuks (1) month but does not exceed six (6)
months;

b) Thirty (30) days of salary, when seniority excesits(6) months but does not exceed one (1)
year,;

c) Forty-five (45) days of salary, when seniority ¢gial or greater than one (1) year;

d) Sixty (60) days of salary, when seniority is eqoiareater than two (2) years but does not
exceed ten (10) years;

e) Ninety (90) days of salary, when seniority excetbaslimit previously mentioned,;

The basic salary to calculate this severance sbakxceed ten (10) minimum wages per month. (Art.
125 of the OLL)

Avenues forredress(penalties, remedies) and litigation procedure foindividual complaints on
dismissals

31. Compensation for unfair dismissal — Are there my legal limits (ceiling in months or any
calculation method defined by law) or freely decide by the judge?

Answer: Yes, there are legal limits. If the emploisists on dismissing the worker, the employer
must pay, additionally to what is established iickr 108 of this Law, a severance for:

1) Ten (10) days of salary if the worker’s senioriggceeds three (3) months but does not exceed
six (6) month.

2) Thirty (30) days of salary for each year of semyooir fraction longer than six (6) months, to a
maximum of one hundred and fifty (150) days of saléArt. 125 of the OLL)

32. Reinstatement — provided in law, rarely or ofta available to a worker unfairly
dismissed?

Answer: Every worker has the right to appeal befihe Judge of Substantiation, Mediation and
Execution whenever he/she does not agree with rigen®f the cause alleged for his/her dismissal
for the Judge to qualify and order his/her rehiramgl payment of the missed salaries if the disiissa
is not justified according to the law. (Art. 187tbé OLLP)

33. Preliminary (judicial and/or extra-judicial) conciliation — Is it mandatory or not?
Answer: Preliminary conciliation is mandatory. (At83 of the OLLP)

34. Competent courts — What bodies are competent falisputes on dismissals (ordinary
tribunals, specialized labor courts)?

Answer: The Examining Magistrate of Substantiatiblediation and Execution of the jurisdiction.
(Art. 187 of the OLLP)

35. Alternative arbitration / mediation — Do the paties to an employment contract have any
alternative possibility to settle out their labor dspute?

Answer: Yes, the parties have obligatory mediatiorthe preliminary hearing (Art. 133 of the
LOPT). They also have the right to request a jadliarbitration, which is not used in practice since
the judicial mediation is successful in more th@fDf the cases.

36. Length of the court procedure — What is the avage length for a case on dismissals (are
there any legal limitations)?

Answer: Six (6) months. The law does not estaldishtemporary limitation.

37. Maximum time to make a claim for unfair dismisal — During which period does the
worker have to bring his or her complaint to the cairt?
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Answer: Every worker has the right to appeal befine Judge of Substantiation, Mediation and
Execution whenever he/she does not agree with rigen®f the cause alleged for his/her dismissal
for the Judge to qualify and order his/her rehiramgl payment of the missed salaries if the disrhissa
is not justified according to the law. (Art. 187 thie OLLP) If the worker takes more than five (5)

working days to request the qualification of thengiissal, the worker loses the right to rehiring but
not the other rights that correspond to the woskeonditions, which may be requested before the
corresponding Labor Court. (Art. 187 of the OLLP)

Il. ECONOMIC CRISIS AND CASE LAW OF LABOUR COURTS

1. Which court decisions in your country have beerelated to the economic crisis (with the
main focus on EPL)?

Please share information about any court decisionshich:

- Have influenced the interpretation of legal provsions regulating dismissals, fixed-term
contracts etc;

- Were necessary to fill any gaps in the nationahbor law?

Answer: a) Adjustments for inflation.

http://www.ts].gov.ve/decisiones/scs/Noviembre/1-841108-2008-07-2328.html
b) Participation of the dismissal. Requirements effielcts.

http://www.tsj.gov.ve/decisiones/scs/Agosto/180608H7-062209.htm

¢) Notice (to those who can be paid).

http://www.tsj.gov.ve/decisiones/scs/Noviembre/c204.101-01379.htm

d) Constitutional and legal principles.
http://www.tsj.gov.ve/decisiones/scs/Marzo/61-16D38546.htm

2. Are there any labor law reforms under discussiomn your country caused or affected by
the economic crisis (to make labor more flexible,roto extend protection to some categories of
workers)?

Answer: A reform to the Organic Law of Labor istgicurrently discussed in Venezuela in order to
improve the protection that the law gives to woskdowever, this reform is not caused nor has it
been affected by the economic crisis.
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