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Introduction
The changing dynamicsof employment in the UK

Thereis general agreement among anal ysts of the labour market in the United Kingdom
about thedynamicsof employment patt ernsduring the 1990s. That agreement isreflected
in the following official analyss of the mog recert trends, from the Labour Market
Quarterly Report' for February 1999. Those trends are summarised in that report as
follows:-
The Labour Force Survey continuesto record agrowth in employment, and the
Workforce Jobs Survey also showsarise. Thenumber of employeesrangesinthe
year to September/November 1998, with faster growth in employment amongst
women. By region, the largest incresseintota employment wasin the London
region, and by industry the largest increase was in distribution, hotels, and
restaurants. Full-time employment rose over theyear. The Labour Force Survey
showed that the number of full-time employees had risen. In the most recent
guarter, total employment — measured by the Labour Force Survey — rose
amongst both men and women. Over the last two years, economic activity has
risen, the declire in claimant unemployment continues, and the UK continues to
compare well to the rest of Europe.
All thisservesto confirm the widespread belief that the rise in unemployment in the UK
hasbeen hdtedor even reversed, but that theshiftin employment and in economicactivity
fromthe manufacturing to the service sector cortinues, as doesthe shift in thegrowth of
employment from mento women.

However, for the purpose of the present study, the above consderations are largely
background ones. Right in the foreground, on the other hand, isin the dynamic of
changing working patterns, and in particular the strong tendency towardsflexibilisation
of working patterns or arrangements. Thereis extensive recent evidence of the strength
of thisdynamic. Inthe First Findings of the 1998 WorkplaceEmployee Relations Survey,
awhole sedionisdevoted to workplace flexibility, and the authors are able to “addtothe
evidencewhichisnormally derived from aggregate employeedataby looking at the ways
in which the employers adjust and deploy labour to meet changesindemand” 2. A very
useful further body of evidence is provided in a recently published report on flexible
employment policies and working conditions which has been prepared by Damian
Grimshaw and Kevin Ward, who use case studies of a typical employer in the private

! The Labour Market Quarterly Report was originally published by the

Manpower Services Commission, which hasnow been merged into the Department for
Education and Employment; the Report is now listed as a “Skills and Enterprise Network
Publication”.

2 Mark Cully, Andrew O’ Reilly, Nell Millward and others, The 1998 Workplace
Employee Relations Survey - First Findings (Routledge, London, 1998 - a
booklet summarising survey findings which are to be presented and analysed
more fully in two books to be published in Autumn 1999) (“WERS”) & p.7..
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servicessector and atypical employer inthe private manuf acturing sector to examine how
such employers*®haveintroduced arange of employment flexibility policies... inresponse
to adiverse range of internal and external pressures for change” °.

An equally important contribution to this discussion has been provided by avery recent
advisory booklet on changing patterns of work which has been produced by ACAS, the
Britishofficial Advisory, Condliation and Arhitration Service. This publication mekesan
important set of links between flexibility and changes in patterns of work, and more
particularly in patterns of working time. Thusit is saidthat:-
“ Patterns of working time have always been subject to change but the pace of
change isnow morerapid than ever. Organisations are unde constant pressure
to produce goods and services, of the right quality and price, and whencustomers
want them. This pressure can often mean that new waysof working have to be
found to make the best use of gaff and resources.” *
The “new ways of working” which are discussed in the booklet are:- flexible working
hours, flexible working weeks, flexible working years, flexible contracts, flexible places
of work, and flexible working lives. So the ACAS publication is organised on the
assumption that all the current important changesin patt erns of work can be understood
intermsof flexibility, andthat most of them concern working time. This perception helps
us to identify the gereral terms in whichthe problemsof workers' protection should be
set.

The genera analysis of the issues of workers protection.

Thereis a clear connection between the changing dynamics of employment in the UK,
which we examined in the preceding paragraphs and the issuesof workers' protection
with which we are concerned inthis report. Theissuesabout workers' protection are,
essentidly, questionsabout the personal scope of employment | aw, and about the personal
status of workers in relation to employment law. The effect of the rapid changes in
wor king patterns which we discussed above has been to cast doubt upon —we might even
say to throw into confuson — the previously existing rues and assumptions for
determning the personal scope of employment law, and for deciding upon the personal
status of particular workers in particular work situations

This kind of doubt or confusoniscaused inthefollowing way. Aswe shall seein more
detal later on, the arrangements which exist for determining the personal scope of
employment law, and for alocating personal statusto specific work relationships, depend

Damian Grimshaw and Kevin Ward, Flexible Employment Policies and
Working Conditions - UK Report (Prepared for the European Foundation for
the I mprovement of Living and Working Conditions (Project No. 0203), June
1999) “(FEPAWC").

4 ACAS Advisory booklet on Changing Patterns of Work (London, 1999)

(“ACASAB”) at p.6.
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uponor assume, whether explicitly or implicitly, certain models of typical enployment or
work rdaionships. The rapidly changing working patterns which we have identified
earlier alteg or at least afect those models in at least two major ways. Firstly, they
intensify the use of flexibilised terms and conditions of employment which differ fromthe
traditional models. Secondly, they produce a great increase in various forms of sub-
contracting for employment. The overdl result isto create aradically different context
fromthat in which the typical models evolved and became integral to the gructure of
workers protection.

However, we need to qualify thisanalysis in certain ways if it is not to be misleading.
Without such qualification, we might appear to be suggesting that the problem about
workers protection corsisted entirely of re-constituting a perfectly balanced sa of
arrangement which had existed before the recent wave of flexibilisation of patterns of
work. That would befar fromaccurate; the current period or rapid changes in patterns
of work represents no more than an intengfication of problems which had previoudy
existed. Moreover, we can dready see ways in which the legal system is starting to
respond to the changes in employment patterns by devising new approachesto the issues
of the personal scope of employment law. The task isto ensure that these responses
become and remain fully adequate and functional, so that the system of workers
protection can besaid to be coherent on a cortinuing basis

In order to carry out this task, we need to analyse carefully the concepts of “sufficient
workers' protection” and “ insufficient workers' protection” whichform the core of the
spedficaionfor the present report. Clearly, we are ugng these conceptsin avery special
sense, since if we were using them in a general sense, they would require a political
judgement of the extent to which the employment laws of the particular national system
under cond deration gave expression to t he needs and | egiti mate expectationsof workers
within that system. We are concerned with amuch more specific and technical question,
namely that of whether particular kinds or groups of workers enjoy a suitable level of
protection, giventhe particular pattern of work which they have, and given the way that
employment status is allocated to that pattern of work. 1n other words, the question of
sufficiency of workers protection, as used in this study, means sufficiency of protection
by comparisonwith that accorded to workerswith different patterns of work and withthe
corresponding employmert status.

The foregoing analyss thus enables us to identify the isue of “insufficient workers
protection” interms of discrimination against workers according to the pattern of work
which applies to them. We can surely go on from this to articulae the general principle
that workers should be protected by employment law from unjustified discrimination
against them according to their pattern of work. Thismeanthat aworker has alegitimate
expectation, which should be vindicated by employment law, not to be adversely treated
by comparison with a worker who has a different pattern of work unless that
differentiation can be shown to be objectively proportional to the aim or purpose for
whichit isimposed.
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Developingthisconcept of unjustified discriminationby pattern of work in greater detall,

we can discern a least three forms of this kind of discrimination. Aswith most or al
other legal and administrative systems, UK employment law creates and operates
according to a number of general categories of workers or employment statuses — such
as that of “employee under a contract of service” or of “independent contractor under a
contract for services’. Thefirst main form of discrimination by pattern of work consgs
of inappropriate adverse treatment of a whole category — as might be the case, for
instance, if freedom of assoaation rights were denied to the whole category of
independent contractors for no good reason. The second main form of such
dicrimination consists of inappropriate adverse differentiation within a particular
category — as might occur, for instance, where, within the general category of employee,
part-timers were treated adversely compared with full-timers without justification. T he
main form of such discrimination conssts of mis-allocation as between categories — as
where a worker who ought to be treated as an employee is treated as an independent
contract without good objective grounds for doing <.

There has been some tendency to proceed asif the problem of discriminaion by pattern
of employment arose entirely in the third of these forms, so that the solution to the
problemcould consist simply of fixing the gopropriate set of categoriesand ensuring the
appropriateallocation of workersto those categories. But becausethe problem takes the
more complex set of forms which has been outlined above, it actually demands amore
complex and less static set of solutions. In fact it will be argued in this study that the
problem of workers' protection, as defined earlier, demands a process approach, that is
to say it requires the putting in place and maintaining of a process whichwill ensure that
dicrimination by pattern of employment is continuingly identified, monitored, and
remedied. It will be the task of the substantive chapters of this sudy to work out this
process approach in more detail; this will be done by examining, in relation to the main
patterns of employment, the ways in whichthis kind of discriminationis presenting itsdf
and therefore what needsto be done toreguae it.

Methodology and Sources Used

The following methodology will be adopted in thesubstantive chapters Thequedion of

the sufficiency of workers' protection will be considered, inrelationto the maintypes of
employment status, by means of an analysis on the regulatory structure by whichthose
statuses are created and allocated. Inthe course of that analyss, we shall seek to relate
the regulatory structure to the actual context within which it operates, and to the
perceptions of employersand of workersas to what employment statusisappropriate to
the pattern of work which applies in the particular case. In the United Kingdom, the
sources of regulation by whichemployment statusesare areatedandallocatedcons &, for
al practical purposes, almost ertirdy of employment legdation and of the deasons of
employment tribunals and superior courts gpplying that legislation. In another sense,
individual work contracts constitute a major regulatory sourcefor this purpose; however,
collective agreements do not havea particularly sgnificant role to play inthis regect.

-4
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It follows from what was said aout the methodology of this study in the previous
paragraph, that we shall need to draw upon two kinds of documentary sources. Thefirst
kind consistsof the textbooks or commentariesconcerning the law on contractsfor work.
The second kind consists of studies or articles providing empirical information about
changing work patterns, in particular about flexibilisation, and about the ways inwhich
they relateto the legal categories and the formal employment statuses which are created
or goplied by or in the legidation. So far as the first kind of source is concerned, the
author of the present study respectfully refers to certain works on the contract of
employment of which heisthe author or the editor®; but perhaps a more important source
congds of the latest edition of what is now the most comprehensive and up-to-date
general textbook on British labour law, that written by Smon Deakin and Gillian Morris
®. For documentary sources of the second kind, reference may be madeto the research
studiesand advisory materials cited above’, and dso to a highly relevant newly published
research study on the employment status of individualsin non-standard employment in 8.

s Mark Freedland, The Contract of Employment, (Clarendon Press, Oxford,
1976); Chapter 39 - “Employment” of Chitty on Contracts (27" edn, Sweet &
Maxwsdll, London, 1999).

6 Simon Deakin & Gillian Morris, Labour Law, (2™ edn., Butterworths, London
1998) (“D&M” ).

! Supra, paras. 1.2, 1.3..

8 Brendan Burchell, Simon Deakin & Sheila Honey, The Employment Status of
Individuals in Non-Standard Employment, Resear ch Paper for the Department
of Trade and Industry (DTI, London, August 1999) (“TESINSE”) .
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Employment Relationships

The concept and legal definition of the contract of employment.

For all its many difficulties, our substantive andysis can begin with one clear strong
statement, which isthat in the British sysgem of employment law, both so far as legislation
is concer ned and at the level of the jurisprudence of the courts, the archetypal protected
employment status is associated with employment under a contract of employment,
otherwise known as acontract of service. T hisisthe legal concept which corresponds to
what is described in the specification for this study as “the situation of wage-earning
employment, whether subordinate or dependent, ... which is carried out within the
framework of an employment relationship’. The worker who works under acontrect of
employment istermed an “ enployee” — formerly, but no longer, termed a servant.

For mog of itsmodern higory, British employment law has been constructed on the basis
of a binary system of employment statuses whereby workers were classified either as
employees employed under contracts of service or as independent contractors working
under contracts for services. An elaborate body of jurisprudence has evolved to
distinguish between these two types of work relationship and these two types of work
contract. The authors of TESINSE take the view that there arenow four common law,
that is to say case-law, tests which are used to make this classification, namdy those of
(1) control, (2) integration, (3) economic redlity, and (4) mutuality of obligation °. The
working of these tests, and the inter-relationship between them, are undoubtedly
complicated; considered in their totality, they represent the ideathat the contract of
employment is essentially characterised by some degree of subor dination and continuing
economic dependence on the part of the worker. In that rather obscure classificatory
context, it becomesimportant to consider whether thereare rulesor doctrineswhich give
systematic hd p in establishing the exigence of a contract of empl oyment.

Fadtors facilitating the finding of a contract of employment.

Giventhe gructure of both British employment | egislation and case-law, in orde for there
to be factors facilitating the finding of a contract of employmert, (in the words of the
spedficaionfor this study “assumptions and other elements fecilitating the confirmation
of the existence of an employment relationship or contract”), thesewould haveto consist
of apresumption, imposed either by the legislation or by case-law, that a particular work
relationship lawswasto be treated astaking the form of a contract of employment unless
it had been positively demonstrated that it did not take that form. Sometimes in British
employment law, useis made of presumptionsof asimilar kind; weeven find oneingance,

o TESINSE, 2.1.1-2.1.4.
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in the context of statutory redundancy payments, where employment is presumed to be
continuous unlessthe employer can demondratethat itis not.’*. However, we find no
instance of a compar able statutory presumption in favour of the classfication of awork
relationship as a contract of employment, and the view of the author of this study is that
the case-law does not creae such a presumption either; or at least, if does 9, itisonly
a presumption of avery light and easly rebutted kind. Employment tribunals and the
courts proceed by balancing the totality of factud indicia which point towards or away
froman employment relationship; the possibleindicia against anemploymentreationship
arevery nearly asnumerous and powerful asthose in favour of the finding of a contract
of employment **. The absence of any, or at least any significant, presumption in favour
of acontract of employment makesit in principle easier for the relationship of employer
and employer to be disguised in other legal forms.

The evolution of disguised employment relationships.

Let us begin this part of the discusson by defining the sense in which we shall use the
terminology of “disguised employment relationships’, given that there are a number of
different posshilities astowhat one might mean by this. We shdl usethetermto identify
stuationsinwhich gtuaions or configurations of workthat, properly understood, amount
to employment relationships and ought therefore to be classified as taking place under
contractsof employment, arein fact successfully established as taking place under some
other status, such as — indeed archetypally — that of a contract for services with an
independent contractor.

By saying “auccessfully’, weimply that this non-gpplicability of employment status has
by definition been deliberately sought. This might suggest that the “disguising” of
employment re ationships isnecessarily, or at least typically, anactivity involving evasion,
perhaps even deception, with regard to the regulatory controls which employment law
exerts upon employment relationships. Itisnot infact intended to build that pegorative
implication into the definition. |f we insisted upon that inference, we should distort our
vision in two ways— weshould both taketoo negative a view of the phenomena which
fel within the definition; and moreover we should miss part of the problem, which may
consist of activity viewed by al concerned asthe perfectly legitimete exercise of freedom
of contract.

Having defined “disguised employment relationships’ in this way, we can use that
definition to observe that there are two main ways in which the phenomenon, or the
problem, of the disguised employment relationship presents itsef. The one form is
relatively superficial, the other is more deep-seated. The more superficial form conggs

10 Employment Rights Act 1996 s.210(5).
U See Chitty paras. 39-009 — 39-024.
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of re-labelling the work cortract or contractswith some label designed to make it clear
that there is not a contract of employment as such —typicaly by designating the worker
as “self-employed”. The more deep-seated form consists of adapting the pattern of
contracting SO that it moves away from the traditional stereotype of the contract of
employment (althoughthe rdationship is still to a significant extent oneof subordination
and/or dependence on the part of the worker). Where re-labelling occurs, itistypically
accompanied by some degree of adaptation of the pattern of contracting; it must be rare
foran employer to atempt simplyto re-classify workerswhile continuing to employthem
under traditional work patterns corresponding to the stereo-typical contradt of
employment.

This brings us to a point which is crucial to the whole of this study. In the UK,
flexibilisation of work patterns has advanced so far asto create a large sector of the
workforce withinwhichdisguised employment may be teking place —though, for reasons
whichwill be explaned, weshoud not regard this as asector entirely and systematicaly
characterised in ternms of disguised employment. The authors of TESINSE have, very
usefully, identified this sector and have provided some vauable empirical data about the
difficultiesof dlocation of employment satuseswithin it. Infact, thar survey and ther
andysis of its reaults are constructed around the notion of a sector of the workforce
consgting of “workersin ‘non-standard’ formsof enployment” (“WINSFOES’) whom
they actudly define as “those people not eadly categorised as employees or sdf-
employed” *2—though they go onto describe tha category of peopleasthosewith“‘non-
standard’ working arrangemerts’ in which they indude “casual work, zero-hours
contracts, homeworking, agency work, and so-called ‘borderling’ self-employment” 3.
Their survey produces the finding that:-

“Intotd, therefore, 30 per cent of dl those in employment [within the sampl e of

workerswho were the suljed of the survey] have an employment status that, on

first inspection haselements of uncertainty and isnot completely clear.”
— which is surely a startlingly high figure, and one which presumably has increased
considerably within the last decade of flexihilisation of working patterns.

Clearly, asweindicated earlier, thislarge group of WINSFOES may contain asignificant
proportion who would, or, at least, should, be classified by an employment tribural or a
court as employees with contracts of employment. One of the TESI NSE findings might
encourage us to estimae this asa proportion of about 12 per cert . If and to the extent
that such workers were in fact trested as nor being employees with cortracts of
employment, we could indeed say that this represented a situation of disguised
employment. However, as weaso indicated earlier, it would be misconceived to think

12 TESINSE para. 3.1.
13 TESINSE para. 3.2.1.
14 TESINSE para. 4.1.2.

15

TESINSE para. 43— “.... 12 per cent of al those with unclear status have no
characteristics of being an independent contractor”.

-8



2.9

2.10

of the whole category of WINSFOES as sygemically falling under heading of disguised
employment. That is because flexibilisation of working patternshasdeveloped so far, and
has been the subject of sufficient encouragement as a matter of public and governmental
policy, that it would be unsatisfactory and inconsistent to insist upon re-imposing the
classfication of employee on all WINSFOES, whether in a prescriptive or adescriptive
sense

Much the more saisfactory mode of andysisis to recogn s theneed for anintermediate
descriptive category between those of “employees with contracts of service” and
“independent contractors with cortracts for services’. In this study, we use the
terminology of “semi-dependent workers’, andwe consider the situation of those coming
within that category inthefollowing chapter. We shall find that British employment law
has begun to recognise adistina category of semi-dependent workers, and to treat them
differently from workers in each of the other two categories. Our immediate concern,
however, iswiththe sufficiency of protectionfor work ersinemployment relationshipsand
disguised employment relationships, so weturn to considering the differentiations which
are made according to patterns of work and work contracts within those groups of
workers.

Differentiation in worke's’ protedion according to pattern of employment within
employment rel ationships and disguised employment relationships.

As explained earlier, we are for the purposes of this study primarily interested in
differentiations according to patterns of employment as between the main employment
statuses, rather than within each of the man employment statuses. However, given that
the status of employee under a contract of employment represents the archetypd fully
protected Status, it isimportant to refer to the few major differentiations which are made
according to pattern of employment within that particular status, so that we can
understand wha “full protection” amountsto. Two suchdifferertiaions aremade, both
in a sense amounting to lesser protection, in certain circumstances, for temporary
employees as compared with pemanent employees. One relates to continuity of
employment, theother to fixed-term employment. Continuity of employment isimportant
for the purposes of various stautory entitlements'®, but paticularly for the rights to
remedies for unfair digmissal and to statutory redundancy or severance payments, for
whichtherearequalifying periodsof respectivelyoneyear’ s and two years *® continuous
employment with the employer in question or an associated employer. Whee
employment is for afixed term of one year or more, an employer may validly seek the

16 See, for full details, D&M section 3.7 “Continuity of Employment and

Qualifying Thresholds’.

1999.

v As very recently reduced from two years by the Employment Relations Act

18 Employment Rights Act 1996 s.155.
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prior agreement of an employee to waive his or her entitlements to remedies for unfair
dismissd, or to gatutory redundancy payments, which the employer may not validly do
in relation to contracts of employment of indeterminate duration *°.

If we turn from the question of workers protection within employment status to the
question of protection of workers in disguised employment relationships, a different
picture emerges. |f an employment relationship has been disguised, that means that it
should take effect under acontract of employment but may in fact be treated as a semi-
dependent or fully independent work relationship. We discussmorefully inthefollowing
chapterswhat statuses are assigned to those rel ationships, but it will be useful at this stage
to identify the degree of lossof protection which workersexperienceif they are treated
asfalling into those categories.

(A)  Conditionsof employment and remuneration. They do not haverightstoremedies
for unfair dismi ssal or to statutory redundancy payments, nor to statut ory sick pay
or maternity pay®. If they are trested as fully independent workers, their
remuneration is not subject to protection from deduction, and they are not
covered by the Working Time Regulations or by the Statutory Minmum Wage.

(B)  Occupational health and safety. The statutory protections are mostly comparable
to those which apply to workers with contracts of employment, but the inplied
terms of their contracts may be less protective, for example in respect of the
employer’s duty to protect the worke against the injurious consequences of
stressful work situations, than if they were accepted as having contracts of
employment.

(C)  Social Security. Thedetails of these differentiations are outside the scope of the
present study, but essertially the Sod al Security systemhasa different regime for
“self-employed workers” from that which applies to empl oyees with contracts of
employment; basically, employers have duties to pay contributions in regect of
employees under contracts of employmert, but not in respect of other workers™.

(D)  Freedom of association. The datutory protections aganst dismissal or action
short of dismissal by reason of theworkers member ship of, non-membership of,
or activity in, atrade union, and against dsmissal during industrial action are
confined to employeeswith cortractsof employment.

(E)  Collective bargainng. Thestatutory machinery for the compulsory recogrition
by employersof tradeunionsfor coll ective bargainngwherethereisthe necessary
evidence of the required leve of support by the workforce, is not gpplicable in
respect of fully independent workers.

19 Employment Rights Act 1996 s.197.
20 For details see Chitty 39-077, 39-079.
2 For details see Chitty 39-127.
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(F Access to justice. Generdly speaking, fully independent workers do not have
accessto employment tribunals, except in respect of the varioussta utory controls
upon discrimination — gender, race and disability — because the other statutory
jurisdictions of employment tribunals do not apply to them.

(G) Maternity rights. As partly indicated earlier, the stautory maternity rights —to
statutory maernity pay, to return to work after maternity leave, to time off for
ante-natal care and to protection against dismissa for pregnancy, seem to be
confined to employees with contracts of employment®.

Machinery to ensure the application of employment legidation to disguised employment
relationships.

At the moment, there are only two provisions of employment law inthe UK which seem
to offer any possibility of being used to ensure the appication or more complee
applicaion of employment legislation to disguised employment relationships, and there
isno reason to be confident that they are in preactice being, or will in the future be, used
to achievethat effect. Thatisto say, firly, thereis provison for employeesto complan
to emp oyment tribund sof the employer’ sfail ure to supplythemwithwritten notificaion
of the terms of their employment %, Wor kersin disguised employment relationshipsmight
in theory be ableto invoke that procedure to establish that they should have been notified
of their terms of employment as employees under contracts of employment, thus
confirming that they possessed that gatus. There is, however, no evidence tha this
procedure is used to any significant extent for this purpose.

Secondly, in the newly enacted Employment Relations Adt 1999, a power has been
created, which, we may expect, would normally be exercised by the Department for Trade
and I ndustry, to makeregulations to modify thedefinitions of the workersto whichawide
range of employmert legdation applies. So, for the sake of argument, regulations could
be made extending the scope of urfair dismissal legdation from “employees” to amore
widely defined set of workers. The new legidation does not, however, define or even
indicate how this new power is meant to be used —it could in theory be used to narrow
the personal scope of employment legislation rather than broadening it —and we simply
camot predict at this stage how the new power will be used. Thisleadson to adiscussion
of what a more satisfactory remedid process for such problems might consst of.

A process to address problems of inaufficient workers protection in disguised
employment relationships.

The provigons mentioned in the foregoing paragraphs sugged the starting points for a

2 For details, see D&M section 6.6.

23

Employment Rights Act 1996, ss.1 et seq. For details, see D&M section 4.3.
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sysematic process approach to the problems of emerging insufficiency of workers
protection in relaion to changing pat ter ns of work and empl oymert — probl ems of which
disguised employment relationships provide one context or example. When we suggest
a process approach, we mean that the response to the problems of insufficiency of
workers' protection should take the form not of a single instantaneous solution, an
attempt at static re-formulation of the personal scopeof employment laws, but instead the
form of a dynamic process of responseto or remedy for a set of issuesor problemswhich
isitxelf dynamic by virtue of the rapidity of flexibilisation of the labour market.

Such a process would consist of a set of arrangements which ensured that there was a
continuing, and transparent, scrutiny both of the legidative norms by whch the personal
scope of employment lavs aredetermined, and of the adjudications by which employment
statuses are all ocated to particul ar workers or groupsof workers Such ascrutiny would
be designed to enaure the continuous idertificaion of unjudifiade dscrimination
according to pattern of work —hence, in thisinstance, unjustifiable discrimination against
workers because they are in disguised employment relationships. The scrutiny process
would need to be such as to ensure that the powers to modify the personal scope of
employment laws — which as we have seen already exist — were being exercised in an
informed way, and with a declared commitment to remedy unjustifiable discrimination,
and a public accountability for the discharge of that commitment. It would also be
necessary to ensuret hat thiscommitment was shared by those engaged intheadjudicative
process, and they too were placed in the position to take their decison on an informed
basis o0 far asissuesof insufficiency of workers' protection were concerned.

-12-
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3.3

Semi-dependent employment — partly dependent workers beyond the contrad of
employment.

Defining and denominating the category of semi-dependant employment beyond the
contract of employment

Inthisstudy, theterminologiesof “semi-dependent employment” and of “ par tly dependant
workers beyond the contract of employment” are used to refe to a category of workers
whichcan ussfully be distingui shed, both conceptuallyand in practice, from the categories
of “employees with contracts of employment” and “independent contreactors with
contractsof services’. Thatisto say, wesuggest that thisinermediate category hasareal
existence in the current dructure of the labour market in Britain, and that this category
corresponds to the notion of “self-employment in situations of economic or other
dependency” asused inthe outline specification for thisstudy. Wedso suggest that this
practical category is quite rapidly emerging as a distinct legal category, though, aswill
be shown, thisis still a mater of uncertainty and debeate.

In fact, we should acknowledge that, so far as the United Kingdom is concerned, the
relationship between the factual category of semi-dependent employment and a possible
legal category of semi-dependent employment is a highly complex and dynamic one. In
order to understand this better, it is useful to distinguishbetween and examine separ ately
the treatment of semi-dependent employment, firstly, in practical analysis of the labour
market, secondly in lega analysis of the labour market, and thirdly in employment
legidation. We could say that these represent three distinct mind-sets or knowledge
systems, each with its ownapproachto sem -dependent employment. It will be useful to
look at each of thesein turn.

If we congder first the treatment of semi-dependent employment in practica andyss —
by which we mean the sort of analysis that is provided by specialids in labour market
economics or human resource managemernt — we find that such anayss are extremely
interested in flexibilisation and the growth of atypical or non-standard patterns of
employment, but not specialy from the point of view of theimpact of these changes upon
the dependence, independence or employment status of the workers concerned. Thus,
WERS devotes a long section* to workplace flexibility without becoming involved in
issues of classfication between employment and sdlf-employment, dependence and
independence. Similarly, the authorsof FEPAWC have prepared an daborate report on
theimpaa of flexibleemployment policesupon employment conditionswithout becoming
involved in those questions of classfication. On the other hand, TESIN SE, although
based on anempirical survey of the situation and sdf- per ceptions of workers, isactualy
devoted to testing the working of legal rather than practical categories, 0 it desarvesto
be thought of as being in the genre of legd anayss of the labour market, to which we
now turn our attention.

2 \WERS, pp. 7-9.
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Thelega analysisof developments inthelabour market, and of changing wor king patter ns
brought about by flexibilisation, has, onthe other hand, been certrally concerned with the
issueof theimpad of such changesupon the dependence, independence, and employment
status of the workersinvolved. Thusfromthe mid-1980sonwards, legal commentators
have been displaying a mounting concern with the way in which changing patterns and
structures of employment threaten to disrupt and destabilise the basic construction of
employment law around the central notion of employment unde a contract of
employment, and the contrast between enployees and self-employed workers®. They
have been gteadily moving from a view that thisis no more than a marginal issue of
“disguised employment” or “sham self-employment” to a view that there is a large
genuindy intermediate zone between employment and salf-employment. It isthis zone
whichissometimesidentified asthat of “ quasi-dependent labour” 2°, whichisnow tending
to be styled “dependent self-employment” (in which the worker is not in asubordinate
work relationship with anemployer but isin an (economi caly) dependent relationship)®.
In this study, the view is taken that this areaisbest identified asthat of semi-dependent
employment beyond the scope of the contract of employment intheexact (and traditional)
senseof the latter term. For the most part, the legal analysts seem to be pressing for are-
drawing of the boundaries of the legally recognised employment relationship 0 that
employment law would more readily extend to ssmi-dependent employment.

If we turn to the treatment of semi-dependent employment in current employment
legidation, we find a strikingly complex and ambiguous counterpart of its treatment by
legal analysts. These complexities are concentrated upon the use of the concept of
“worker” in recent employment legislation. It seemsthat this concept is now being used
in two quite different ways. 1none usage, the concept of worker isbeing used simply to
override the distinction between employeesand (personal) independent contractors. In
the other usage, the term“worker” is apparently being used to re-draw the boundary
between employees and indegpendert contractors, 0 that “workers’ are an expanded
group corresponding to the group traditiondly described asemp oyees with contracts of
employment. We shall look at each of the usages of the term “worker” in turn, and also
point out some difficulties whichresult from the two usages of the term “worker”.

Aswe have previoudy indicated, the first usage of the term worker has occurred in the
context of legislation about various forms of discrimination in enployment, whee it is
used to includethose in * ermployment under a contract of service or apprernticeship or a

% See, particularly, Bob Hepple “Restructuring Employment Rights’, (1986) 15

Industrial Law Journal 69-89, Hugh Collins, “Indgpendent Contractors and the Challenge of
Vertical Disintegration to Employment Laws’ (1990) 10 Oxford Journal of Legal Studies 353-

380.

% See, for instance, D&M s.3.5.
o Seg, for instance, TESINSE para. 2.7.
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contract personally to execute any work or labour”?., This has been treated as meaning
that independent contractors will count asworkers, and assuch will fall withinthe scope
of thelegidation, aslong asthey contract towork personaly rather than by providingthe
services of other persons

Aslong as theterm “worker” wasused solely inthat sense, the postion was reasonably
clear. However, matters have became much more complicated now that a “new wave”
of recent British employment legidation® has started to use the term “worker” in an
goparently different and more restricted sense For in this second usage, there is an
express exduson, from the category of “worke™, of those working under contracts
wherethe recipierts of thework or services have the status of “aclient or customer of any
profession or business carried on by the individual [who is to render the work or
services]”*®. The latter category is clearly meant to exclude the “genuindy sdf-
employed”, or those “in busness on thar own account”.

The use of the term “worker” in the second sense might appear to create acoherent bass
for including semi-dependent workers within the scope of employment legislation. But
it is very confusng to have two different stautory definitions of “worker” in
contemporaneous use, and it isevenmoredifficulttoknow how to fit bothdefinitionsinto
the traditional distinction between *“ employees’ and “independent contractors’. So at the
moment the legal dassification of semi-dependent workers, dependent workers beyond
the scope of the contract of employment or “dependent self-employed workers’ is very
complicated and controversial inthe British cortext.

Quantitative and qualitative evolution of semi-dependent employment

As we have now seen, most of the discusson aout how to dassfy semi-dependent
workers is essentidly discussion about the legal categories into which they should be
fitted, and that part of the discussion has become avery complex one. Asaresult, it has
become extremely difficult to trace the quantitative and qualitative evolution of thiskind
of work. Themain purpose of TESINSEwasto assesswhat proportion of the workforce,
and in particular what proportion of WINSFOES, now come within the definition of
“workers’ inthe particular sensein which it isbeing used in the most recent employment

8 Equal Pay Act 1970 s.1(6)(a), Sex Discrimination Act 1975 s.82, Race
Relations Act 1976 s.78, and similarly in Disability Discrimination Act 1996
S.68.

29 This“new wave’ starts with the protections against deductions from wages
which were origindly enacted in the Wages Act 1996 and are now contained in
Part Il of the Employment Rights Act 1996, and continues with the National
MinimumWage Ad 1998 and the Working Time Regulations 1998, all of
which definethe term “worker” in this new ecial sense — see next footnote..

%0 See Employment Rights Act 1996 s230(3).
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legdation®. Most of that group of “workers’ is made up of empl oyees with contracts of
employment; itis only the rest of that group who constitute the semi-dependert workers
beyond the soope of the contract of enploymert.

TESINSE may offer some guidance as to the size of that latter group, to the extent that
about 64 per cent of the wor kerswho were surveyed appeared to be“employees’ onfirst
inspedion, whereas amost 80 per cent turned out on investigation to be dependent
workers ie “workers’ in the sense in which it is being used in current employment
legidation . We might regard the 16 per cent margin between those two proportions
asrepresenting the likdy size of the group of dgpendent workers beyond the contract of
employment. However, it must be emphasi sed that the employment status of no lessthan
30 per cent of the workers surveyed was unclear on first inspection, whichwas reduced
to about 12 per cent upon further invesigaion®, so that the margin of uncertainty
between the two stages of the survey waslarge enough to alsorb the apparent figure for
the proportion of semi-dependent workers. Given that the assessment is, for the reasons
we have gaed, an extremdy difficult one, we should probably think of this category as
quiteasmall one, occupying no morethan 5 per cent of the workforce, andposshbly quite
alot less.

The same uncertainties make it difficult to give reliade indications &s to the quality of
semi-dependent work, and as to the trends in relation to semi-dependent work, both
quantitative and qualitative. Thegeneral tendency seemsto befor theproportion of semi-
dependent workers to grow gradually, as aproportion of the workforce asawhole, and
for the quality of semi-independert work to increase in the sense that its development
seems to be concentrated on the higher echelons rather than lower echelons of the
workforce. However, weshould not supposethat theover al amount of semi-independent
employment isgrowing specially rapidly, nor moving drametically up the [abour market.
All thismay be dightly further clarified by looking at the causes and locations of semi-
independent work, to which we now turn our attention.

Causesand locations of semi-indgpendent employment.

It would seemto be reasonably clear that the main driving force towards the formation
of semi-dependent work relationshipsisflexibilisation imposed by employers. We can be
farly certain that most workers now in semi-dependent work relationships either werein
fully dependent employment relationshipsin themid-1980s or would have been if they had
beenin the labour market at that time, so that flexibilisation by employer sispushing some

s See TESINSE s.1.4.
% See TESINSE Table 4.4.

3 See, again, TESINSE Table 4.4, and compare TESINSE s.4.6 for further
discussion of the uncertainties involved.
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of their employeesinto semi-independent work relationships Thismovement can be seen
as part of — probably no more than asmal part of — the more general growth of non-
standardformsof employment. As such, itisontheincrease, it isconcentrated on service
provision (such as journalism and entertainment, but many other types too) rather than
upon manufacturing, and it is tending to move up the labour market towards professional
and managerial employment (such as medical, educational, or accountancy work) .
However, assuch it isaso strongly associated with the growthin contracting-out andin
agency employment™, and it may well be that many of the issues about semi-dependent
employment are better understood as issues about triangular employment relationships,
which are considered in a later chapter.

The main problens of insufficiency of workers' protection in relation to semi-dependent
employment, and the suggested solutions.

The problems of insufficiency of workers protection in relation to semi-dependent
employment can be explained by reference back to our earlier discussion® of the
corresponding problems for workers in disyuised employment relationships—though the
two situations are not, of course, wholly the same. The earlier discussion showed how
workersin disguised enployment relationships suffered some loss of protection if they
were classified asworkers but not as employees with contracts of employment, and that
they suffered a furthe loss of protection if they were classfied as fully independent
workers. Inparticular, theylost protection against unfair dism ssal and redundancyif they
wereclassified asworker swho did not have contracts of employment, and further lost the
benefit of the National Minimum Wage and of the Working Time Regulationsif they were
classified as fully independent workers.

The same progressive loss of protection according to status alocation, as one moves
from employee status to the status of worker beyond the scope of the contrad of
employment to fully independent contractor status appliesin the case of semi-dependent
workers. There is, however, an important difference, in principle at least, between the
case of the worker in a disguised employment relationship and the worker in a semi-
dependent work relationship. For whereas the worker in a disguised employment
relationship can be regar ded ashaving been wrongly or inaccurately classfiedif heor she
is treated as anything less than an employee with a contract of employment, the semi-
dependent worker has in principle been correctly classified if he or she is treated as a
worker beyond the scopeof the contract of employment. On the other hard, both groups
of workers will have been wrongly classfied if they are treated as fully independent
contractors. It is also important to remember that the distinction between these two

8 Compare, for instance, the evidence about workplace flexibility which is
provided by the WERS survey at pp 7-9.

% Thisis much emphasised in the section of the WERS survey cited in the
previous footnote.

% See above, para. 2.11.
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groups of worke's is not apractice acomplete one, and that in any event, as has started
to becomevery evident, the whole sysem of datus allocation has become veay intricate,
and perhaps even lacking coherence. This brings us on to the issue of suggested
solutions.

In the specification for this study, three aternative solutions are canvassed for the
problem of insufficiency of protection for “self-employment in situations of economic or
other dependency’. Thethree suggested dternatives are to classify these workers as (a)
self-employed worke's, with the same status as such workers; or, (b) as subordinate
workers, with the same status as such workers, or, (c) asworkersin adifferent situation
who have, or merit, their own lega trestment. It has been argued earlier that British
employment more is in a deeply equivocal state as between these different aternatives.
Thetendency seemstobetowardsthethird alternative, but the tendency isnot established
with any degree of certainty. In that situation, it would seen unrealigicto expect that a
solution was going to be found in attempting to impose a simple choice between these
alternativemethodsof classification.

It isagain suggested, therefore, that it might inthe British context be better to pursuethe
sort of process approach which was advocated earlier in relation to the problem of
disguised employment rel ationships”’. T hat isto say, the solution might consistinensuring
that there was a robust process in place to monitor the development of semi-dependent
employment, and to address and control the occurrence, in employment legislation, or in
adjudication about the allocation of employment status, of unjustifiable discrimination as
regards this kind of work relaionship. But before a general assessment can be made as
to how best to ensurethe success of this processapproach, it is necessaryto consider the
parallel issuesasthey arisein the context of the other main work relationships or statuses
whichhave not so far been considered, namely full self-employment and triangular work
relationships.

37 See above, paras. 2.14 - 2.15.
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Self-employment, or the fully independent personal work relationship.

The concept and itslega definition.

Much of what needs to be explained about the concept of self-employment, or the fully
independent work relationship, and itslega definition, follow from what has already been
said in the preceding chapters, but one very important further set of points nevertheless
remains to be made befor e we can assesst he incidence of self-employment and the issues
of workers' protectionwhichit presents. Bothin practicd termsandinlegal terms, self-
employment has at least two boundaries or interfaces with other economic and legal
relationships. On the one side, aswe have seen, it meets up with, or perhaps we should
say that it shades into, the semi-dependent work relationship. We have examined that
boundary carefully inthe previouschapter, and, althoughit isclearly adifficult boundary
to draw, we do not need to say more about it at this gage.

But thereis another equally important boundary of self-employment which we which we
have not yet explored. It isuseful to envisage aspedrum of economic rel &ionships from
fully dependent employment relationships to fully commercial or business relationships.
There is a point on the spectrum where we cease to think of the relationships as
employment or work relationships in any sense in which employmert law is even
minimaly involved; thisis, asit were the boundary between self-employment on the one
hand, and purely busness or commercial relationships on the other. That is the point
where, in legal terms, the provider of services ceases to be regarded as a“worker” even
inthe largest sensein whichitisused —which, aswe have seen, isin the context of the
legislation about discriminationin employment.

This is a boundary which is important enough, but which receiveslittle atention from
legal analysts. Inlegal terms, it isdefined by reference to the personal nature of the work
relationship in question, since, aswe have seen, the “worker” in the broadest sense is*an
individual who works under a contract of employment or any other contract whereby the
individual undertakes to do or perform personally any work or services’'. So df-
employment, otherwise known as employment under a contract for services, or the
relationship between employer and independent contractor, isthe fully independent form
of the personal work relationship.

There seems to be atendency anong legd analysts to assume that it is not difficult to
distinguish between personal work relationships on the one hand, and non-persond or
purey commercia work or businessrelationships on the other. If we say that a personal
work relatiorship isone in whicha humanindividual is providing hisor her own work or
performance, it would seem on the face of it easy to distinguish between such
relationships and other rdationships where the contractor for work was providing the
services of other personsrather than his or her own services.

In fact, that digtinction is quite difficult to draw bothin theory and in practice. For quite

oftenit is not contractudly specified or in any other way made clear how far a provider
of his or her own services is free to provide the services of othersin addition to or in
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substitution for his or her own services. The English courts havetaken the view that a
contract for the provison of services will not be counted as a personal work contract, so
as to identify the service provider asa“worker” in the wide statutory sense, unless the
“dominant purpose of the contract” is the execution of persona work or labour ®. Asiit
is quite difficult to apply that test to many relationships on the borderline between
contracts for independent employment and business contracts, we have to regard the
precise identification of salf-employment as quite an uncertain matter. Those difficulties
have been increased by flexibilisation of the labour market, as we shall seemore clearly
whenweturn to consider theincidence of and trendsinrelationto self-employmentinthe
next section.

Incidence and Trends.

The WERS Survey gives some useful indications both of the importance which sdif-
employment has attained, and of the extent to whichiit is associated with flexibilisation,
and, findly, of how difficut it is to measure self-employment precisely because of
confusion about terminology. Under the heading of “workplace flexibility”, the summary
of the findings of the survey recordshow its authors “were eble to examine the proportion
of workplaces using different categories of non-standard workers, such asfreelancers (13
per cent) and tutworkers (six per cent)” *. This makes overdone importance of these
categories, hand away in which are used is associated leave flexible isolation. Less
obviousisthe imprecision of these categories; but further cornsideraionreminds us tha,
although the terms “freelancers’” and “tutworkers’ seem apt to describe various kinds of
self-employed workers, in fact these terms are not legally defined at all, and it is almost
impossble to be sure how far they identify workerswho are sdf-employed in the legal
sense.

These difficulties by no meansdissppear evenin the hands of thelegal analyststhemselves
— indeed Simon De&kin and his co-authors, who have contributed very grealy to the
development of the analysis, are the first to acknowledgethese difficulties. ThusDeskin
and Morrisrecord that:-
“In the course of the first half of the 1980s, the numbers of self-employed in
Britain grew substantidly, from 1.9 million to 2.8 million persons. In the winter
of 1997 therewere reported to beover 3.3 million self-empl oyed persors, afigure
which represented just over 12% of the employed labour force. ... Sectors in
which self-employed workers are concentrated are construction, distribution and
catering.”
However, the authors surround these datawith war nings that it is difficult to relate them
reliably to thelegal categories, andthat in particular these figuresfor the “ sl f-employed”
may actually indude many workers economically dependernt upon an employer.

3 See Mirror Group Newspapers Ltd v Gunning [1986] ICR 145 (Court of
Appeal).

®  WERS, p.8.
“© D&M s35.2, p.173.
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This sense of imprecigon becomes even more heightened in TESINSE, whose authors
conclude that those in independent employment outside the scope of the definition of
“workers’ as used in section 230(3) of the Employment Rights Act 1996 and under the
National MinimumWage Ac range from between 7% to 19% of theworking population;
and they add that:-
“The range of numbers in each category is caused by uncertainty in knowing
precisely how courtsand tribunalswill apply thereevant legd testsin practice.”*

Applicaion of employment law to fully independent work relationships - problems and
possible solutions.

With regard to the fully dependent work relationship, as with regard to the disguised
employment relationship, and the semi- dependent employment relationship, theproblems
of insufficiency of workers protection consist in the possibilities either of mis-
classification of particuar workers or groups of workers, or of amore systemicfalure to
recognise needsfor an gppropriately rigorous application of employment laws to whole
categories of workers Previous chapters have addressed theissuesof mis-classification
asbetweenfully dependent, ssmi-dependent, and fully independent work relationships; in
this chapter we have looked again at that set of problemswith particular referenceto the
borderline between the new kind of “worker” status and the status of self-empl oyment —
but we have beenmainly concerned to examinethe outer edge of employment lav where
thereare problems a its boundary with commercial lav, and possibilities of rd egationof
work reationshipsto areadm beyond even the most inclusive agpects of employment law,
those concer ned with discrimination in employment of all kinds, on the basis that these
work relaionships ae not sufficiertly personal in character.

Asin the earlier chapters, we again propose an essentially process approach to tis set of
problems, that is to say the putting in place of aprocess which can provide continuous
monitoring and response to the problems as the practica context shifts This seems
particularly necessary and appropriate at atime when flexibilisation of the labour market
iscontinually re-locating or de-stabilising the frontier bet ween the world of employment
and the world of business. The Departmert of Trade and Industry has just published a
report about the future shape of the labour market in which it is predicted that as much
as 40 per cent of the workforce will be self-employed within 15 years. That announces
the devel opment of alabour market environmert inwhich the meaning of self-employment
and the extent to which it is and should be regulated by employment law will be
increasingly contested issues, requiring aresponsive processto addressthem.

It should be added, by way of conclusion to thischagpter and introduction tothefollowing
chapter, that some of the problems about the boundaries of “self-employment” and about
the sufficiency of protection of workersinfullyindependent work relationships turn out,

o TESINSE, s. 8.2, p.87.
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on cloxe examnaion, to be, in part at leag, problemsand issues about triangular work
relationships. In particular, problems about thepersonal charadter of work relationships
are very often associated with triangular work situations. This will be explained in the
next chapter, which is concerned with triangular work relationships, and which will
complete our general survey of the various typesof work rd aionships before weturnto
the case-studies of particular occupations and our general conclusions.
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Triangular work relationships

Concept and Definition

We cometo thelast of the chapters of this study in which we conside the principal types
of work relationship, and how the problems of insufficiency of workers' protection
present themsalves, and might be addressed, in relation to each of thosetypes. It hasbeen
left till last because, as has been indicated at earlier stages, the issues about triangular
work relationships intersect with the issues about fully dependert, semi-dependent, and
fully independent work relationships in various complex ways and it wasimportart to
have as clear as possible a picture of those i ssues beforetrying to inter-relatethe two sets
of issues.

Thus far, we have been analysing work relatiornships on the assumption that they are
essentidly bilatera in character. That is to say, they exist between an employer on the
one hand and a worker on the other. This seams obvious in the case of the fully
dependent or semi-dependent work relationship, and seems gpplicable even in thecaseof
the fully independent work relationship, in the sense that even if the worke (W) is not
economicaly dependent upon the person for whom heworks (E), thereisstill somekind
of relationship of employment between them - the term “sdf-employed” is, strictly
speaking, a contradiction in terms.

There are, however, many work relationships where there isin fact an intermediary (1)
between the worker (W) andthe actual user (U) of the worker’ s services. 1n such cases,
the relationship becomes trilateral or triangular in the sense that continuing rights and
obligations, or at least an appropriate case for recognisng continuing rights and
obligations, may exist between each of thethree parties, that isto say, W/U, W/I, and |/U.
This isoftenthe case with so-called * agency worke's”, andal so in situationswhere work
IS“ sub-contracted” or “ contracted-out” - they represent the main situationsin whichthere
may be said to bea triangular work relationship. It is, however, important to realise,
firstly, that not all agency workers or workers in situations of contracting-out are in
triangular work relationships, and, secondly, that, on the other hand, these are not the
only forms which triangular work relationships may take.

Thus, asto thefirst of those two points, we may notetha an“employment agency” may
function purely and smply as a means by which an enployer recruits a worker or a
worker finds an employer - in such a case there is adirect W/E relationship, rather than
a continuing W/I/U s& of relationships - the employment agency will have dropped out
of the intermediary role. Where work is contracted out, again there may or may not be
atriangular work relationship - theremay smply be no meaningful sense in which wecan
envisage the pason or organisation which contracts out its work to a service provider as
having the kind of multiplelirksboth with theworker and with the service provider which
are the essence of the triangular work relationship, so that the worker again smply has
a bilateral W/E relationghip, but this time with the service provider.

However, and thisisthe second point, if the presence of “agency work” or “ contracting-
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out of work” are not sufficient conditions in themselves to indicate the presence of a
triangular work relationship, nor, on the other hand, arethey necessary conditions. That
isto say, triangular work relati orships may arise outsdethe context of arrangementsfor
“agency work” or for “contracting-out of work”. Inparticuar, there seem to be various
other arrangements for “lending” or “secondment” of workers, or for “franchising” of
work, whichin fact create or involve triangular work relationships. Soitis quitehard to
define the extent of triangular work relationships by referenceto practical categories; this
leads to the question whether they are more satisfactorily defined by legal categories.

It must be said that there is, in British employmert law, nothing amounting to a
satidactory genera definition, or even recognition, of triangular employment
relationships. There areone or two minor points & which employment law touchesupon
them, and one major recognition of some at leag of them in the laws relati9ng to
discr9imination in employment. We can disposeof the minor pointsbriefly; themajor one
requires more careful examination. Hrdly, in the law regulating the condud of
employment agencies, which is based upon the Employment AgenciesAct 1973 and the
Conduct of Employment Agencies and Employment Businesses Regulations®, a
diginctionisdrawn between* employment agencies’ and “ employment busnesses” which
corresponds to the distinction drawn in an earlier paragraph® between the agency as a
means of placement of workers and the agency as a continuing party to the work
relationship. Essentidly, the terminology of “employment agency” isused for the former
Stuation, whilethat of “ employment business” isused for the latter Situation; and different
controlsare goplied to thetwo situations In particular, the latter dtuation is subject to
controls upon the hiring out of workers for profit which in a sense recognise it as a
triangular work relationship™.

A second minor, but nevetheless interesting, legal recognition of triangular work
relationships occursinthe treatment of homeworkersin recent employment legidation,
not ably the National Minimum Wage Act 1998%. The framers of that legislation clearly
wished it to apply to homeworkers even if the homeworkers in question themselves
employed assistants, therefore operating as smal home-based businesses and falling
outside the normal definitions of “workers’, who, as we have seen, are defined asthose
providing services personally. So it is provided that persons may qualify as
“homeworkers’ for this purpose when providing services from their homes “whether
personally or otherwise”. This operates both to recognise a certain kind of triangular
work relationship, and to treat the intermediary homeworker, (1), aswell asthe assstant

42 See, for details, D&M s.3.5.4.
3 See above, para. 5.4.

a Without, however, forbidding that kind of activity assome other systems of
employment law in Europe do - see D&M, p.179.

4 See Sections 35 ad 54 of that Act.
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worker, (W), as being inawork relationship to which aparticular agpect of employment
law applies.

If the previous paragraph depicts a minor instance, in the case of homeworker, of the
attaching of employment law dgnificance to the triangular work reationship and in
particularto the U/1 rel ationshi p between the employer andthehomeworker who employs
assistants, we find a much more general recognition of triangular work relationships, and
an attaching of employment |aw significance to the U/W relationship, inthe treatment of
so-called” contract workers’ inthevariouskinds of |eg d ation dealing with discrimination
in employment The various kinds of discrimination legidation provide as follows in
relation to “contract workers’:-
“(1) This section applies to any work for any person (‘the principal’) which is
avalable for doing by individuals (* contract workers') who are employed not by
the principa himsalf but by another per son, who supplies them under a contract
made with the principd.
(2) It is unlawful for the principal, in relation to work to which this section
applies, to discrimnae against a contract worker -
(@) inthe terms on which heallows him to do that work; or
(b) by not allowing him to do it or continueto do it; or
(©) inthe way he affords him access to any benefits, facilities or services
or by refusing or deliberately omitting to afford him accessto them; or
(d) by subjecting imto any other detriment.*®

The effect of these provisonsisto apply the rdevant aspect of employment law to the
relationship between user of work and worker as if the user of work was the direct
employer. This applies in favowr of “contract workers” - though that term is not
elsawhereused or defined in British employment law; and indeed it must be said that this
terminology isnot a very clear one, and may be a mideading one, wrongly undersgood as
referring to semi-dependent or fully independent workers in purely bilateral work
relationships. It is sometimes regarded as virtudly synonymous with the term “ agency
workers” #, though the concept of contract workers would actually seemto be awider
one than that of agency workers, especidly now thatit has beendecidedthat it may apply,
in an appropriate factual gtuation, to the relationship between a franchisor and the
employees of the franchisee - the factual context for the particular situation was tha of
employeesof aretailing concession within a department sore®; it isconsidered in greater
detail in the case gudieswhich will be found in the next chapter.

Incidence and Trends.

46 Race Relations Act 1976 s.7; similar provisions are made by s.9 of the Sex
Discrimination Act 1975 and s.12 of the Disability Discrimination Act 1996.

4 Compare D&M s.3.5.4 at p. 179.

8 See Harrods Ltd v Remick [1998] ICR 156 (CA).
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In presenting an assessment of the incidence of, and trends in relation to, triangular
employment relationships, we find ourselvesin arather similar position to that whichwe
assumed with regard to self-employment, with the difference that the difficulties of exact
estimation are, if anything, even greater. We can be confident that flexibilisation of the
labour market, being strongly assod ated with thedevel opment of non-standard patterns
of working, and in particular with the devel opment of agency work and the contracting-
out of work, is resulting in a general increase in the proportion of triangular work
relationshipsto al work relationships. However, exact pecification of the extent of this
isextremely difficult.

Thus, an indication of the growth in cortracting out of work, and of its tendency to

transform bilateral work relationships into triangular ones, is provided by the following

extract from the findings of the WERS Survey:-
“If the extent of contracting-out has been on theincrease, it may have led to a
redudion in drect enployment within workplaces. We asked managers in
workplaces which had contracted-out services whether contractors were doing
work which five years previously would have been undertaken by direct
employees of the workplace, and athird said thiswasthe case. Moreover, anong
those workplaces, one-third were using contractors of whom at least some were
former employees of the workplace. Thus, by this route 11 per cent of
workplaceshavetr ansferred someemployeest o adifferent employer over the past
five years.”*

Other indications of the large extent and growth of triangular employment are also to be
found. Thus, it appears that between 1990 and 1996 the numbers employed on agency
work doubled to reach a figure of around 200,000 individuals®. Thus again, it appears
that of the 3.2million members of the labour force reported by the Labour Force Survey
as being self-employed in Winter 1997/98, 835,000 are recorded as having employees,™
thus suggesting that they may be intermediaries in triangular work relationships.

However, there are various reasons for doubting how muchthesefigurestell usabout the
extent and growth rate in triangular employmert relationships. The notion of
“cortracting-out” isfar from precise, andit isnot & all clear how systematicallyit results
in the formation of triangula work rdationships The same is true of the notion of
“agency work” , especidly given the ambiguity which we have seen to exist as between
employment agencies as intermediaries for recruiting and as intermediary continuing
employers. Thenagain, asisemphad sed by TESINSE, the concept of “self-empl oyment”
which isused in the Labour Force Survey isitsdf imprecise, if only because, as is stated

49 WERS, at pp. 7-8.

%0 D&M at p.179, refaring to Frances Sly and Darren Stillwell, “ Temporary
Workers in Great Britain” (1990) Labour Market Trends 347-354.

ot See TESINSE, 3.2.2,, Table 3:1.

-26-



5.14

5.15

5.16

there:-
“It is difficult to estimate the sze of other groups, such as borderline sdf-
employed, sub-contractorsand peopleworki ng in partnershi ps, sinceaccuratedata
are not avdlable.”

It follows that the category of “ self-employed with employees’, which we have idertified

asapossble or likely location for triangular work relationships, isitself acontested one.

Problems and Possible Solutions

Withregard to triangular employment rel ationships, evenmoreobviously thanwith regard
to the various bilateral work relationships we have considered, the imprecison of the
factual data and categories, asidentified in the foregoing paragraphs, cortributes to and
forms part of the set of problems about insufficiency of workers' protection in such
relationships. For those problemsar ethemselves to a very significant extent i ssuesabout
the legal recognition of triangular work relationships - we could say that the legal
recognition of these relationships and the legd response to these relationships are sO
cosdy bound up with each other asvery often to amount to one and the same thing. So
the more that the factual dataand categoriesare uncertain and contest able, the more that
the process of legal recognition of them, and therefore response to them, aregoing to be
unsystematic and unresolved. The present situation in British employment law could be
characterisedin thoseterms, though nodoubt it isnot theonly system of employment law
in which such problems arise with regard to triangular employment relationships.

To particularise this stuation more fully, we should consider firstly the issues and
problems concerning theworkers (W) in triangular employment relationships, and then
secondly the issues and problems concerning the intermediaries (1) in suchrelationships.
So far asthe workers (W) are concerned, there seem to be two main kinds of issues and
problems arising out of triangular work relationships, each in adifferent sense amounting
to a kind of failure to recognise a triangular work reationship as such. So far as
intermediaries (1), there is one main kind of issue or probdem arisng out of triangular
work relationships, which is different from those arising inrelation to the workers (W);
it amountsto afailureto recognisethat in atriangular work relationship, the intermediary
(1) may himself or herself be in the situation of aworker, or in aworker -like situation, so
that it is appropriate that employment law is to some extent gpplicable, whether directly

or by analogy.

Thus, to begn by concentrating on the situation of workers (W) in triangular work
relationships, thereiis, firstly, some risk that, because of the triangular natureof the work
relationship, and because of the way that the functions of the employer in bilateral work
relationshipsare, intriangular work relationshipsdistributed betweentheuser (U) andthe
intermediary (1), the worker may wrongly fail to be recognised asa dependent or semi-
dependent worker, may be treated as a fully independent worker, or even asa person in

2 Ipid, at p.23.
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a specia kind of work relationship not recognised by employment law, and so may
experience an insufficiency of workers' protection. Thereisa specia risk that the tests
for recogn s ng the existence of a contract of employment may operatein thisway, so that
triangular work relationships may thus be disguised employmert relationships, whether
between W and U, or between W and .

Secondly, o far as the Stuation of workers (W) in triangular work reationships is
concerned, thereis afurther risk that, dthoughrecognised as inafully dependent or semi-
dependent relationship withthe intermediary (1), they may not berecognised ashaving any
work relationship, forming the bads for the application of employment law, with the user
of their services (U). Itisthis problem which it has been sought to address, aswe have
seen, in the context of discrimination law, by treating the worker W as a “contract
worker” employed by | but also “working for” U so that the law about discriminationin
employment applies as between U and W. However, has we seen, there is doubt about
the extent to which workersin triangular employment relationships will be accepted as
“contract workers’, and in any event that concept is not used except in the context of
discrimnation law.

If weturn to the probl ems and issues concerning the rd ationship betweentheintermediary
(I and the user (U) of theworker (W)’ s services, we find that the problem now isthat the
intermediary (1) is because of the existence of the triangular work relaionship, viewed
as anemployer rather than asaworker, and treated as not requiring any protection as a
worker when that may be inappropriate. That was the outcome, for example, of cases
such as Mirror Newspaper Group Ltd v Gunning®, where the applicant for the position
of newspaper wholesaler is treated as outside the protection of the sex discrimination
legislation because the work for which she applied was nat required to be done entirdy
by her persondly; she could have applied others to do that work, so was treated as an
intermediay employer, hersdf outsde the protection accorded to workers in
“employment” even in thewidest sense of that term.

This brings us to the question of possible solutions. All three of the types of problem
discussed herewould seem appropriate to be addr essed by the process gpproach in terms
of unjustified discrimination on the basis of pattern of work, which has been advanced
earlier with regard to the problems of bilateral work relationships. In fact we could say
that such an approach is even more necessary with regard to triangular employment
relationshipsthanitiswith regard to bilateral work relationships. That isfor two reasons.
The first reason is that, aswe have seen, the classifying of triangular work relationships
isamatter of even greater difficulty than isthe classifying of bilateral work relationships.
Hence an approach to the problems of inaufficiency of workers' protection in triangular
work relationships in terms of static categories is that much less likely to be successful
than a process gpproach which can monitor and respond to unjustified discrimination on
a continuing basis.

%3 [1986] ICR 145 (CA) - see above, para. 0.00.
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5.20 The second reason for preferring the process approach to problems of insufficiency of
workers protection in triangular work relationships is that, as we have seen at various
points, the issues which arise with regard to triangular work reaionships intersect in
complex ways with the issues which arise with regard to bilateral work relationships.
Agan thisisareason to think that an approach in terms of datic categorisation is less
likely to be successful than a process approach which can look beyond the intricacies of
the intersection between triangular and bilateral relationshipsand consider directly and
in afunctional way the basc questions of unjustifiable discrimination. This will perhaps
be made even clearer by the case-studies of these issues as they arise in the context of
some particular occupations, which weundert akein the following chapter before moving
on to our general conclusions to the study as awhole.
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Case Studies

I ntroduction

This chapter consists of a series of case studies of two kinds. Firstly, we consider the
cases of workersin aset of particular occupations which generaly seem to present
interesting issues of sufficiency of workers protection, and lend themselves to
International comparisonsinthisrespect. The occupations, &s selectedinthe goecification
for this study, are those of construction worker, truck or lorry driver, and sdespersonin
adepartment store. Secondly, we consider the cases of workersin aset of particular work
patterns, which are in each case more specific than the generd categories of fully
dependent, semi-dependent and fully independent work relationships considered in the
preceding chapters, and whichitishelpful totry to relate tothose genera categories. The
work patternsarethose of temporary agencyworkers, casual work ers, freelanceworkers,
homeworkers, and zero- hours contract workers.

The case studies take the following form. Where there are significant empirical data
available about any of the occupations or work patterns which have not previoudy been
presented, thosedata are decribedandevad uated. However, that isnot themain function
or methodology of the case studies. Indead, the case studies are designed to give a
picture of the issues which the courts are called upon to adjudicate, and the approach
which they take to that adjudicaory task, in relation to the chosen occupations or work
patterns. So each of the case-studies is foaussed upon one or two leading judicial
decisions, the ambeing to slect the most recent important dedsons in order to give as
current as possible a picture, both of the actual incidence of issues of sufficiency of
workers' protection, and of the actual judicial approaches to those issues.

Construction workers.

The construction industry has been and continues to be a prime location for the
development and use of various forms of contracting-out of work to sub-contractors,
including the practice known as “labour-only sub-contracting” whereby congtruction
workersare either hired asif they werefully independent self-employed workers, or hired
through intermediary contractors who are themselves often construction workers
operating as very smell employing firms or companies. Thus there is quite a high
incidence both of disguised employment and of triangular work relationships presenting
problems of irsufficiency of protection for workes. In recent years, this has been
systematically addressed by the legislature as a problem of evasion of incometax> , but
has not been systematically addressed as a problem of evasion of employment laws.

> See Income and Corporation Taxes Act 1988, Pt X111, Chap. IV - see further,
Chitty, para. 39-025.
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The British courts have taken an approach to this set of issues which is on the whole
protective of workers. Thisiswell demonstrated by a case in which the highest British
court, normally constituted as the Judicial Committee of the House of Lords, wasin fact
operating as the Judicial Conmittee of the Privy Council and hearing a case on appeal
fromHong Kong. The factsof the case arosein Hong Kong, and it wasthelaw of Hong
Kong which applied, but the facts could easily have arisenin the UK, and the case was
decided asif on English law. This casg, that of Lee Ting Sang v Chung Chi-Keung®,
concerned a mason working for a sub-contractor on a construction site who wasinjured
and had aclaim for compensation against either the main contractor or the sub-contractor
if he could show that he was ermployed by either of themrather than being a self-empl oyed
independent contractor. The Hong Kong courts had held that he was an independent
contractor, but the Privy Council held that English common law standards should be
applied, that hewasto betreated as an independent contractor only if hewas performing
servicesas a person in business on his own account, andthat suchafinding was or would
be so contraryto the facts as established in this case that he should, as amatter of law, be
held to be an employee under a contract of servicewith the sub-contractor (athough he
sometimesworked for other sub-cortractors). So, within atriangular work relationship,
the worker (W) was recognised as a fully dependent employee of the intermediary (1).

It issignificant that this prot ective approach wast aken in the context of an issue about the
liabil ity of the empl oyer for injury sustained by theworker. A similar approach wastaken
by the Court of Apped in 1995 in the case of Lane v Shire Roofing Company (Oxford)
Ltd*®. Mr Lane was a builder who had his own firm. He initially solicited for work
through advertisements and was engaged directly by cients. However, when he was
unable to obtain work in that way, he worked for other contractors, and was inured
while doing ajob for such a contractor for a fee fixed for that job asawhole. The issue
was whether he was an employee, and he was held to be so, despite the fact that he was
remunerated on a task basis, and had his own firm, which seemed to suggest that he was
an independent contrador.

Truck or lorry drivers.

Likeconstructionwork, thishasbeenan occupation in whichmany employershave sought
to placetheir wor kersin the position of fully independent workers, thusraising significant
issues of insufficiency of workers protection. The courts have not been conspicuoudy
ready to addressthose issuesasvigoroudy as they havedone in some other aress. Thus,
akey decision of the 1960sabout the classificationof workersfor socia security purposes,
Ready Mixed Concrete (South East) Ltdv Minister of Pensions and National | nsurance”’
concerned the driver of a concrete mixing lorry whose employers had converted him into

5 [1990] ICR 409.
6 [1995] IRLR 493.
> [1968] 2 Queen’s Bench 497.
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an ostensibly fully independent worker by meking acontract for him to buy the lorry which
he operated on hire purchase from a finance company associated with the employing
company, and for him to maintain, repair, and insurethe lorry. The issue waswhether he
was an employee or sdf-employed. The judge, MacKenna J, articulated a famoudy
inclusive defintion of the features which would confirm the existence of a contract of
employment, but nevertheless, rather surprisingly, upheld thefinding that this worker was
self-employed, despite the facts that the worker was obliged to wear the company’s
uniform and obey the company’s rules, and that he was prohibited from operating as a
carrig of goods except under contract with the company.

One might say that this decision was taken a long time ago, and not in the context of
employment protedion legislation, and o expect that the courts would take a different
approach today and in an employment law case, but a smilar goproach neverthelessseems
to have been taken in the very recent case of Express and Echo Publications Ltd v
Tantorr®, which concerned the question whether alorry driver was an employee under a
contract of employment so as to come within the scope, if necessary, of redundancy
paymentsand unfair dismissa legidation. Asintheearlier case, theworker had been given
acontract by hisemployerswhichwas clearly designed to present himas a sellf-employed
independent contractor. The Court of Appeal took the view that the worker wasindeed
in the position of an independent contractor rather than an employee, despite many
indications that his work was carried out under the close cortrol of the employer. Inthis
case, evenmorethan inthe previous case, the decisive factor in favour of self-employment
rather than ermployment was seenas being the fact that the driver did not have to perform
al the work personally, inthat he could employ asubstitute to do hiswork if, for example,
he was unable to work by reason of illness. It isnotablethat thisisbeing dlowedtoenable
employment relationships to be disguised, even though the worker may be completdy
economically dependent uponthe employer, and even subject to theclose control of the
employe inall aspects of the way the work is carried out.

Salegperson in department store

Many salesper sons in department stores are now employed not by the proprietors of the
stores, but rather by the holders of concessions for the sale of particular products such as
clothes, perfumes, or other fancy goods. As was indicated earlier, one of the most
significant examplesof legidation directly addressing an issue of insufficiency of workers
protection conssts of the treatment of “contract workers' in the various kinds of
employment discrimination legislation. These provisions are intended to ensure that
employment discrimination legislationwill apply to the relationship between the user (U)
of the services of workers (W) supplied under contract by intermediary employment
businesses (I). In Harrods Ltd v Remick®, the Court of Appea held that salespersons

8 [1999] ICR 693.
[1998] ICR 156.
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employed by or seeking to be employed by the holders of various franchises for the sade
of goods such as pens, cosmetics and flowers within Harrods department store counted
as“ contract workers’ vis-a-visHarrods so that they couldcompl ain of racedi scrimination
by Harrodsin refusing or withdrawing the approva which the franchisees were required
to have from Harrods for employing or continuing to employ particular workers. This
involved the conclusions both tha the workers concerned were engaged in “work for”
Harrods (though not diredly employed by Harrods), and tha they were “supplied under
a contract madewith” Harrods. Although those conditions were held to have been met
on the particular facts, it may well be that those conditions would often not be held to be
met because the proprietor of the department store would not be sufficiently closely
contractually involved in the employment of sales persons by concession-holders.

It isals important to conddea whether, if the salespersons were themselves dso the
holdersof concessons, operating their concessonspartly by their ownpersonal work and
partly by employing ass gants theywould enjoy the protection of emp oymert |eg dation
as workers, even in the most extended sense of that term. Thereis no case-law directly
on that point, but there is some case-law on the position of sub-postmasters which
indicates that salespersons in that situation might fall outside the protection even of
employment discrimnation legislation although that isthe mog widely inclusive kind of
employment legidation. Sub-postmasters (aterm which refers both to males and females
engaged in the occupation in question) are those who are appointed to run very small post
offices, typically attached to shops in villages or towns. They are responsible for the
running of their post office, but may operateit either personaly or by employing asd gants
- thus being in much the same position as some concessionairesin department stores. In
Sheehanv Post Office Counters Ltd™, it was recently held that a sub-postmaster did not
have a“ contract persondly to do any work” so asto bring himwithinthe protection of the
legdation relating to disability discrimination in employment. The extent of issues and
problems of this kind may become clearer if we turn from consdering some specific
occupations to considering some specific types of work arrangement or work patterns.

Freelance workers.

Flexibilisation of the labour market has accelerated the developmert of a pattern of
working, referred to in earlier chapters, known as “freelance” working. The freelance
worker typicaly performs work of the kind which is often carried out by fully dependent
workers, but does so under very short-term work contracts, often for a multiplicity of
employers. Many workers engaged in the various aspects of the making of films and
programmes for television have become freelance workers, and their situation was
considered in the important case of Hall (Inspector of Taxes) v Lorimer®. As the name
of the case indicates, the decision concerned the status of the worker for income tax

©  [1999] ICR 734.
& [1994] ICR 218.
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purposes; afredance visionmixer doing work under short-termcontracts for a number of
tel evision production compani esclaimed self-employed status, which was morefavourable
to him for taxation purposes than the status of employee which the tax authorities
attributed to him. 1t was held that he was a self-employed worker, particularly in view of
the fact that he cusomarily worked onsingle-day assignmentsfor 20 or more production
companies.

Although it might be difficult for the courts to reach any other conclusion even in the
context of enploymert protection legidation, it isappropriate to draw attention to thisas
an area of possible problemsof insufficiency of workers protection, becauseit creates
many stuations in which workers are fully subordinated to employers while carrying out
their work, and where they cannot satisfactorily be said to be in busness on their own
account, yet lack the stat us and employment rights of dependent workers.

Agency temporary workers.

In an earlier chapter, we considered agency workers in generd terms as one of the
categories of workersin triangular employment relationships. It isuseful now to look at
the treatment in the case-law of the main type of agency workers, namely those working
astemporary Workersfor an employment agency, inthe sensethat they have acontinuing
relationship with an employment agency under which they are sert to work for short
periods for employer clierts of the employment agency. Such workers are often known
as“temps’ and aresad to be engaged in “temping”. Thishasfor along time been amajor
form of employment for secretarial workers it istending to be used, in a gtuation of
flexibilisation of the labour market, as a pattern of employment in a widening range of
occupations, including professional ones Issues arise as to whether agency termporary
workers have work relationships with the employment agency asintermediary (1) or with
the employer clients of the agency as the actual users of their services (U), and in either
case whethe those relationships are to be classfied asfully dependent, semi-dependert,
or fully independent ones.

These issues were considered relatively recently by the Court of Apped in the case of
McM eechan v Secretary of State for Employment®? where t he question was whether the
applicant was an “employee” of an employment agency which had become insolvent, so
that he could reclaim from the Department of Employment the wagesdueto him for his
latest work assignment. The applicant worked for the employment agency on a series of
temporary assignments under conditions of service whichspecified that he would provide
his services to the agency as a self-employed worker and not under a contract of service.
Hewas paid aweeklywage by the agercy, subject to deductionsfor national insuranceand
incometax. Theagency could instruct the applicant to end an assignment with aclient at
any time, and could digmiss himsummarily for improper conduct. The worker was held
to be an “employee”’ of the agency, not on the basis that he had a continuing contract of

2 [1997] ICR 549.
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employment with theagency, but rather onthe basisthat each work assignment for aclient
of the agency was capable of resulting in a distinct contract of employment with the
agency. This could be viewed as a dgnificant ingance of the courts over-riding the
disguising of an employment relationship as one of sdlf-employment - adisguisewhich it
isoftendifficult for the courtsto penetrate in the context of triangular work relationships,
more especially when the actual work assignments are on a strictly temporary basis.

Casual asrequired or zero hours contract workers.

We conclude this set of case-studies of patterns of working by consgdering a patern of
work which has been the aubject of a significant emergence or re-emergence in recent
years as the reault of flexibilisation of the labour market. This is an extreme form of
casualisation of employment unde whichtheworkersare described as“casual asrequired”
or “zero hours contract” workers. These are arrangements where people agree to be
avalable for work as and when required but no particuar number of hoursor times of
work are specified. 1n 1998, there were sad to be goproximatey 200,000 individuals
employed on zero hours contracts®. These arangements present very significant
possibilities that workers who are fully subordinated to employers and economicdly
dependent upon them, may be treated as not having employee status in relationto those
employers.

Working arrangements of this kind have recently been consdered by the courts in two
important cases which had divergent outcomes. The case of Clark v OxfordshireHedth
Authority® concerned the question whether a nurse working for an area health authority
in a “nurse bank” was an employee so as to bring her within the scope of employment
legdation regarding unfair dismissal or redundancy. The “nurse bank” was an
arrangement whereby nur sesweremaintained onalist of nursing gaff who could be called
uponto work as and when the need arose, but who had no regular hours of work. It was
held that, in order for these workersto be regarded as employees, therewould haveto be
a“global” or continuing contract of employment which could beregarded as remainingin
being between periods of actual working; and the view was taken that there was no such
contract.

The other recent case of this kind wasthat of Carmichael v National Power PIc®®, which
concerned tour guides who were employed to take parties of vidtors on toursof power
stations, on a“ casual asrequired” basiswhereby, asinthe previous case they were offered
work asand when it arose. The issuewas, again, whether such workers were employees
with contracts of empl oyment so that came within thescopeof the empl oymert protection

63 See D&M, s.3.4, p.167, referring to the Department of Trade and Industry
White Paper, Fairness at Work, Cm 3968, 1998, at para. 3.14.

6  [1998] IRLR 125.
%  [1998] ICR 1167.
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leg dation applying to fully dependent workers. On this occasion, it was held that they
were employees, the bass for that finding was that the apparent compete ladk of
reciprocal obligation between employer and worker to offer or to accept any minimum
amount of work, wasin fact qualified by an obligation on the part of the employer to share
out any available work in areasonable way between the “ casual asrequired” tour guides,
and by acorresponding obligation on the part of the worker to accept work offered when
given reasonable notice to do .

The various paterns of work which have been considered in these case-studies have
demonstrated how rapidly the evolution of the labour market is presenting the courtswith
verydifficult issuesof classification and statusallocation, with theresult that it isvery hard
to be certain about the employment satuswhichwill be allocated to a given flexible work
pattern. This observation provides an appropriate link to the generd conclusons of this
study, which are stated inthe following chapter.
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7.1

1.2

7.3

1.4

Conclusions.

Issues and problems - the British situation.

It has emerged clearly from a survey of the different kinds of work rdationship, andfrom
case-studiesgrouped accor ding to occupationsand to formsof work arrangement, that the
flexibilisation of the labour market in the United Kingdom has aggravated and accel erated
the growth of a significant set of issues and problems about the sufficiency of workers

protection. These issues and problems are concerned with the way in which the
applicaion or personal scope of employment laws is conditiona upon the employment
status which is accorded to the worker, and the way in which the different employment
statusesare dlocated acoording tothejuridical analysisof practical work relationshipsand
contracts for work.

Thus, we have identified a number of respectsin which thereis scopefor fully dependent
employment relationshipsto bedisguised in practica forms which result inthe allocation,
to the workersinthoserelationships, of an employment s atuswhich resultsin their being
incompletely within the protection of employment law. More broadly ill, we have
identified some areas where the personal scope of some agpects of employment law may
be said to be lagging behind a general tendency for employment relationships to evolve
towardsentrepreneurial formswherethe need for workers' protection generally seemsless
obvious than it did in an era when industrial mass production provided the dominart
stereotype for employment relationships.

We found that the legislature, particularly since the eection of the present government in
1997, hasbeen responsive to these issues and problems, for example in the way that the
personal scope of the Nationd Minimum Wage provisons and of the Working Time
Regulations have been specified. We dso found that the courts, in their adjudications
about the alocation of employment statuses, have on the whole been sensitive to issues
of sufficiency of workers protection, and concerned to ensureafunctional and purposive
applicaion of the various different kinds of employment laws. However, both as far as
legalisation and adjudication were concerned, we found reason to doubt whether the
responsesto the demandsof argpidly changing labour market were as systematic asmight
be thought gppropriate to afully modern or modernised employment law system.

Suggested solutions, and the role of the ILO.

We have at the various different stages of this study canvassed ideas for addressing issues
and problems about the sufficiency of workers' protection by means of what we have
styled a process gpproach. By thiswe mean tha we sugged that it isimportant to ensure
that thereisin place avigorous and transparent process for the continuousmonitoring of
the personal scope of employment laws, both at the legislative and adjudicatory levels.
The purpose of that monitoring would be to identify and draw attention to, and indeed

-37-



7.5

ensure remedia action with regard to, unjustifiable discrimination in the application of
employment laws according to patterns and structures of work relationships. We have
sought to demonstrate that a process approach of this kind might be expected to be more
successful in tackling problems of insufficiency of workers protectionthan thereatively
static gpproach which consigs in trying to arrive, a any one moment, a a completely
adequateset of cl assifications of work arrangementsand dlocation of employment statuses
— an endeavour which is unlikely to be successful in the context of labour market
behaviour which is at times opportunistic and continuingly dynamic.

Findly, we suggest that the process approachisoneinwhich the ILO might have ahighly
sgnificant role in at least two respects. Hrstly, we suggest that it might be nore
practicable for the ILO to call upon its participating states to engage in amonitoring and
remedial process against unjustifiable discrimination by pattern of work, than to try to
impose a single system of classfication of work relationships and of allocation of
employment statuses. Secondly, we suggest that the process approach, and in particular
its monitoring function, would be crucially dependent for its success uponthe avail abil ity
of comparative information about the incidence and impact of changes in labour merket
patt erns and work arrangements as between different national labour markets, and about
the responses of dfferent national employment law systems to the problemsand i ssuesof
employment status allocation which occur as a result of those changes. The ILO could
play a leading role in assembling and communicating that comparative information, and
indeed might even seek to ensure that the national monitoring process took the form of a
continuing dialogue between nationa systems and the I LO itself, perhaps though the
medium of an annual reporting requirement. This national gudy is concluded by an
expresson of hope that this might be a constructive suggestion for further development
of thinking about this very pressing set of issues and problens.
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