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Introduction

The objective of this country dudy is to present an andyss of the Satus of “worker
protection” in Trinidad and Tobago. In so doing the study will identify and describe the
main dtuations in which workers lack sufficent protection and identify the problem aress
occasoned by a lack of or insufficient protection to workers. This is done with the view
to making recommendaions and suggedions towards better formulating polides
regulatory mechanisms and avenues for worker protection. The outline provided by the
International Labour Organization (ILO) suggests that the study will be used to ascertan
the daus of worker protection from pergpectives which are legd and procedurd.
However, | intend to raise issues of a conceptua nature and debates concerning patterns
and trends in modern labour rdations While an gpoprasa of the law and procedure is
critical to the requirements for this paper, matters pertaning to wider changes in labour,
work and organisation are aso criticd in 0 far as they demand fresh policy approaches
to current labour market dilemmeas

Precious little exiss on worker protection in Trinidad and Tobago. No sudy has, to the
knowledge of tre author, dedt comprehensvely with worker protection, ether for
academic pursuits or public policy meking. A lot of primary maeid exids on severd
agpects of labour and indudrid relations. Such topic aress as labour history, labour
market andyss, trade unionism and indudrid rdations law have dominated the purview
of policy and academic treetment of labour. Some topics were hotter than others, in
Trinidad and Tobago the extensve legd framework introduced in the mid 1960s inspired
sved dudies on the efficacy of legidaive inteventions from the pergpective of
employment regulaion and the containment of industria conflict. Direct reference to Iabour
adminigration and protection was sparse. Looking a the lexicon on labour -rdlaed material,
one can sy that collectivdy the thematic matrix included labour higtory, labour legidation
and date-union redions and the paradigmdic approach was a mixture of the radicad



politicd economy framework and legd research methods. An inditutiond approach when
utilised was employed by indudtrid rdaions scholars from an economic perspective (Henry
1972, Thomas 1972), they focused upon labour market imbaances and the Structure and
functioning of indudrid relaions procedures and inditutions Hitherto, there has been little
work on aspects of indudrid rdaions outsde of the indudriad relaions sub-topics and
within the maindream collective rdations framework. A matter we will return to in the body
of this Sudy.

Given this predicamet there is little research to depend on for guiddines on how to
concelve an gpproach or a modd to describe and andyse worker protection. This paper
therefore uses a mixture of methods based on legd research methods of andysing labour
legidation and a quditative methodology in obtaining data on workers (for a through
discusson on methodology in Indudria Reations see Strauss and Whitfield 1998). We
now turn to issues of methodology.

Methodology, Sources of Data, and some key focal points

The dudy utilizes quditative data in the main. Fgures and tables are drawn from Centra
Satidicd Office (CSO) data and trends from firm level data The author aso conducted
interviews with trade union officers, Indudtrid Court judges, workers and employers, ths
method was useful in obtaining anecdotal evidence which offer sharper indghts into the
red life problems encountered by severd caegories of workers. There was dso some
deskwork on key concepts and linkages to other research outputs. | gathered data from
severd sources, incdluding the following:

The Nationa Union of Domestic Workers (NUDE).

The All Trinidad Sugar and Generd Workers Union (ATSGWTU).

The Qilfidd Workers Trade Union (OWTU).

The Sted Workers Union of Trinidad and Tobago (SWUTT).

The Edtate Police Associaion (EPA) for data on the private security workers
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6. Thelibrary of the Industrid Court.
7. Officidsof the Centrd Statigticd Office (CSO).
8. The independent trangport companies.

| ds0 undertook to interview smal groups of workers sich as private security employees,
truck drivers and store attendants to cross check and corroborate data obtained from the
unions and the employers. This gives a more authentic account of the conditions facing
workers.

The case dudies of truck drivers n the haulage industry, sdespersons in large-store work
sting, condruction workers and low paid workers in the Private Security Indugry (PS)
ae placed within a framework of didinct employment rdaionships This fits into the
requirements of the ILO guiddines to present data on various aspects of the collective or
individud working arangements A judification for usng the private security indudry is
aso included.

| ds0 give an andyss of the shortcomings within dandard wage earning employment in
2 fa as they rdae to worker protection and features of a typicd collective agreement
with paticular focus on how nondandard employment is integrated dongsde regular
employment. One dso obtans indghts into the problems encountered  with  this
juxtgpogtion of regular and irregular employment, from the perspective of the worker.
The trends in the use of nondandard employment within established and/or unionised
workplaces are dluded to in the context of changing labour rdaions. Such insights were
obtained from trade union data and interviews with indudtrid and labour reations officers
in the fidd. This research line brings to the fore the problems of disguised employment or
misclassfication of workers, as it is refered to in the United States. In the sudy, we
examine al cases in redion to the 9x aess identified for atention in the Internationd
Labour Organization's (ILO's) sudy outline i.e. conditions of employment, occupationd
safety and hedth conditions, socid security, freedom of association, collective bargaining
and accessto judtice.



| dso present an ovaview of the “triangular raionships’ with reference to the
condruction indudry, looking a the daus of dl three principd parties in reation to
duties and regponghilities inherent in the employment rdaionship. In this context one
notices the rise of digguised employment rdaionships that seeks inadvertently or
otherwise to undermine worker protection and the freedom to associate.

This dudy places paticular emphasis on the legd and procedurd bass and avenue for
worker protection, representation and redress of sdected categories of workers in the
labour market. The legd texts legidaive provisons and adminidraive guiddines, which
seek to protect those workers in question, were obtained from the Minigtry of Labour and
a the Indudria Court. Copies of criticd texts, laws, cases, agreements and supportive
documentation are attached to this study.

Framework for Analysing Worker Protection

The matrix presented in Table 1 is meant to conceptudise an agpproach for examining
“worker protection”. If one can dructure worker protection in levels, whereby at the basic
or fundamentd levd, akin to human rights, there exists a st of rights such as the freedom
to associate and organize based upon the ILO’'s conventions and nationd laws'. The
conditution of Trinided and Tobago, a Section 4, guarantees cartan fundamenta human
rights and freedoms, see photocopy of reevant section attached. Section (4,) in
particular, guarantees the freedom of association and assembly. The conditution provides
for a fundamentd right, which can find expresson a the levd of the workplace The
economy-wide legidaive protection afforded to dl workers will dso corditute basc
rights such as for example minimum weage and maternity protection. Then there is a
seconday levd which may indude such protection as hedth and safety legidation,
retrenchment and termination benefits, etc. and findly we have a tettiary levd which can

be a&in to economic and financid protection, such as socid security coverage as

! Particularly Convention No. 87, Freedom of Association and Protection of The Right to Organise, 1948;
and Convention No. 98, Right to Organise and Collective Bargaining, 1949.



expresad in penson and saving plans, etc. Then one can match such levels of protection
with the current satus of workers, whether they are covered by collective (contractud) or
individua arangements. We make the didinction between socid security and worker
protection. Socid security is a vast area that includes gate and private protective sysems
for sodd, economic and financid security for the various drata of the dtizenry. While
worker protection may refer to legd and indudtrid protective measures geared towards
protecting and enhancing the quality of the working lives of dl dtizens. At the sscondary
leve, the rights and protection afforded will more likdy be locaied in the body of
collective agreements at the enterprise leve.

It is my intention to locate workers from the sectors sdlected (the case sudies) within the
matrix in Table 1, in S0 doing we use a conagent generd framework, which dlows for
some compardive andyss across locd indudtrid sectors and even across nationd labour
markets. This can hep the Trinidad and Tobago country study to eeder feed into a
regiond or globd dudy. In tems of collective rights, one may dso wish to note the
movement away from collectivisstion with the growth of non-union workplaces and non
dandard employment practices. Such phenomenon will be discussed within the sdected
case sudies.

Tablel
Levels of Collective Individual Source of
Protection Arrangements Arrangements Protection

Basc Guaranteed Exig but not | Conditution,

effected Adminigraive
Orders, new laws

Secondary Guaranteed May o may not| Laws, collective

exig agreements,

Tetiay Some protection Absent Minimdl datutory
mechaniams ad
privete
arrangements




Labour Market and Economy

The Trinidad and Tobago labour market has undergone pressures associated with the
employment impact of dructurd adjusment programs (SAPS). These drans have made
the labour market more fluid and prone to fragmentation. New methods of labour
utilisstion and work organistion have both colluded to influence changes while a the
same time those processes have been subjected to influences due to a measure of labour
market rigidity. Technologicd changes have impacted upon the utilisation and
deployment of labour which in turn impacts upon work organisation. However, the
influences of technology, new work organisstion and utilisstion ae connected to
processes of dructurd adjusment with its cordllary need for efficdency, competitiveness
and high productivity.

Worker protection, or lack thereof, can thus be placed within the context of Structura
adjugment imperatives and ther impact upon labour market inditutions (trade unions,
collective bargaining, employers associations, etc). The socid and economic changes
embarked upon by 1983 have had Sgnificat impact upon labour and industrid
relaions. In turn, levels of worker protection can dso be linked to the changing sodd
and economic policy framework. Trinidad and Tobago remains an energy and oil driven
economy in the main. However, over the recent years specific government policies have
resulted in a lessening of dependency on the oil and petrochemicd sectors. h the early
1980s the oil sector contributed on average 25% of the country’s Gross Domestic Product
(GDP), this dependence on the oil sector has been reducing over the years. A profile of
Trinidad and Tobago's GDP compostion over the period 1997-1998 is provided in
Appendix 1.

The expliat conditions of the adjusment packages impacted upon labour and crested an
employment fal out. Briefly, we can describe the measures and their socid, economic

2 The process of adjustment in Trinidad and Tobago begun in the early 1980s. The government had
established a Commission (the Demas Task Force) to undertake a multi sectoral development plan for the
period 1983-1986. The ensuing report entitled “Imperatives of Adjustment” recommended the creation of



and labour market consequences. Trinidad and Tobago entered into the Internationd
Monetary Fund (IMF)/World Bank arangements in lae1988. The country’s firg loan
arangement with the IMF was for US $ 85 mr® under the Fund's Compensatory Funding
Facility (CFF) in November 1988; the second a Stand-By Agreemert for US $99 mn in
1989. A dgructurd adjusment loan of US $40 million was negotisted with the World
Bank in January 1990. By 1992 the government's externd debt was edimated a US
$1,354 mn and domestic debt at US $5,202.1 mn (Review of the Economy 1992). While
the leve of recurrent expenditure remained approximatdy $6,239 mn from 1983 to 1992,
interes payment on extena debt soared from 3.2% in 1983 to 20.9% of recurrent
expenditure in 1992. The debt service ratio crept up from 23% in 1988 to 37.7% in 1992
and dood a 34.8% in 1993. While such a financid leskage was taking place public
sector workers were subjected to an across the board cut of 10% and a wage freeze from
1983. Government's expenditure in the period of adjusment on the socid sarvices fdl by
amog 10% from 1987 to 1989; for example, expenditure on hedth which was 17% of
recurrent expenditure in 1982 fdl to 8% in 1989. Put another way red per cgpita
expenditure on hedth fdl from $519 in 1981 to $197 in 1991 (IADB Working Papers
Report 1993). Smilar declines were regidered in education, infrastructure and on public
trangportation (Maharg 1992: 75-79).

The mgor oconditions focused on curbing government expenditure, monetary and
exchange rae policy and on price and import cortrol (Pantin 1989:15). This paved the
way for privatisstion and divesment of Sate assets (a process dill in train in 1999), trade
liberdization, removd of the negetive lig and the lifting of redrictions on the importation
of subsidized foreign goods?.

new export industries, the development of tourism and greater investment in the agriculture sector (Henry
and Williams 1991:309).
% All money values quoted in this paper arein Trinidad and Tobago dollars, unless otherwise specified.

* For ageneral discussion on the implications of SAPs on the Caribbean state sector see, J. Khan, 1994,
"Adjustment Programmes and Public Sector Management” (pp. 88-99) in J.G. LaGuerre (ed.) Structura
Adjustment: Public Policy and Administration in the Caribbean. Trinidad: School of Continuing Studies
(uwi).



On the employment 9de there was an expected decline in employment levels through
retrenchment, downszing and a range of voluntary termingtion of employment programs
(VTEP), a contrection in the public sarvice, sub-contracting of auxiliary functions and
public sector management reform. In the period 1988-93 employment contracted in the
petroleum indudtries by 134%° and 12.1% in eedtricity, gas and water. An interesting
phenomenon is observed when many edablished (unionised) enterprisess go out of
busness and new nonunion enterprises ae opened. Between 1985-1993, 1,694
businesses went out of operation and 6,698 workers were retrenched in the private and
public sectors (Nationd Report for the World Summit for Socid Development 1995). In
1992 the Minigter of Labour reported to the International Labour Organization (ILO) that
10,000 casss of retrenchment were reported to his Ministry between 1986-1990°. The
retrenchment would have been a result of both liquidation/recaivership and company
resructuring. Table 2 gives the summary of the daius of severance payments (incusve
of voluntary separation plans) for the period 1984-1994. Job loss was dmost doubled in
the State sector as opposed to the private sector.

Table 2 Summary Status of Workers Severed and Severance Payments (Inclusive of
Voluntay Separdtion Plans) 1984-1994. Research and Planing Dividon, Minigry of
Labour.

Location of Establishment Workers Severance Due ($ mn)
STATE SECTOR 11,201 605.9
PRIVATE SECTOR
Recavership/Liquidation 5,292 68.9
Restructuring 1,242 28.0
TOTAL 17,735 702.9

® The petroleum sector employs less than 4% of the labour force even though it generates the bulk of export
earnings.

% International Labour Conference, Provisional Record, 79t Session, Geneva, 1992, 10/1.



The dtuation for workers was further aggravated by measures such as the wage freeze
(1983), the removd of cogt of living dlowance (COLA) (1987), a 10% cut in wages and
sdaries (1989), excessive retrenchment with or without severance pay, lockouts and the
replacement of collective agreements by individuad contracts. A study conducted by the
University of the West Indies (UWI) indicated that in 1991 dmost 25% of the population
was living bdow the povety line The figure for those living in asolute poverty moved
from 35% in 1981-82 to 15% by 1988. In 1993 a World Bank Report on Poverty and
Income Didribution in Latin America and the Caribbean edimaed that the number of
people living bedow the poverty line quadrupled between 1980-1990. This trandated into
105,000 people living under US $60 per month as compared to 27,000 in 1980'.
Hardships were compounded in the 1980s by such measures as currency devauation® and
implementation of a 15% Vdue Added Tax (VAT). The IADB Working Paper Report
(1993) on Socid Policy reported that in the decade of the 1980s red per capita GNP
decreased by 60%, government expenditure dedined by 25% and unemployment
doubled.

" Trinidad Guardian, 28th July 1993, p. 1.

8 The TT dollar was devalued (in relation to 1 US dollar) from arate of $2.40 in 1976 to $ 3.60 in 1985 to
$4.25 in 1988. In 1993 the dollar was foated, it stabilised at around $ 5.80 for a long time until the end of
1996 when the dollar reached 6.19, the dollar now trades at around 6.30.
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Table 3: Characteritics of the Labour Force (1992).

Characterisic All T&T | Mde Femde Poor Non Poor
Labour Force Participation (%) 60.2 74.8 44.7 56.4 61.1
Employed:

Forma Public sector A4 Al 34.6 20.6 36.6
Formd Private Sector 425 39.6 48.0 50.0 41.3
Informa Sector 231 26.2 176 294 221
Unemployed (%) 20.8 190 234 36.0 171
Occupation:

Professond/Sr.Manager 8.8 94 1.7 2.0 9.7
Tech/Asociate Professond 9.5 6.6 149 3.2 105
Clerkg/Service 254 195 49.1 19.2 264
Agriculture 45 5.7 24 7.2 3.9
Craft 159 215 54 21.7 14.8
Elementary 35.9 40.0 28.2 46.6 A7
Mean Wages: ($)

Formd Private 1500 1600 1300 700 1560
Formd Public 2300 2300 2300 1320 2360
Informal 900 1000 700 520 1170

Source: World Bank (1995) Report on Trinidad and Tobago, Poverty and Unemployment
in an Oil Based Economy, p.16. This sudy used daa from the 1992 Survey of Living
Conditions (SLC) (N=4006 individuds).

A sngpshot of the labour force in the early 1990s inclusve of informa sector labour, is
presented in Table 3. Over 75% of the work force can ill be found in the forma sector,
with 34.4% in the public sector. The mgority of informa sector workers are found in
persond services, atisan and craft production and smal busness. Weges are the highest
in the public service, 60% more then in the private sector and as much as 150% more
than in informd work. The sdient characteridtics of the unemployed is the prevaence of
youth unemployment (42% of the unemployed ae youths). On the quedtion of
employment, it mus be bome in mind that unemployment has traditiondly been high in
Trinidad and Tobago. Figure 1 shows the unemployment trends for the period 1973-1997.
Before the oil boom unemployment was as high as 15.4% (1973) and under 10% only
during the early 1980s. As the employment effects of adjustment policies began to teke
hold within the labour market in the late 1980s, the unemployment rate hit a high of over
22% in 1988-1989. This problem of unemployment has remaned acute, notwithstanding
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economic growth, due to the traditiond emphass on invesment in heavy indusry and
cgpitd intengve projects a the expense of invetment in rurd and smdler scde
enterprises. (ILO Employment Promotion Report 1991).

Fgure 1. Unemployment Rate 1973-1997 (L abour Force Reports, CSO).
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Tables 4 and 5 show the participation rates for mae and femde in the labour market. Of
ggnificance is the increese in femde labour force participation during the period 1984-
1996.

Table 4: Paticipation Rates By Sex (%) 1984-96.

Years- 1984 1988 1993 1996
Participetion Rate 61.6 57.9 59.5 60.5
Mde 83.0 771 75.5 74.2
Femde 40.8 390 43.7 46.8

11



Table5: Unemployment Rate by Sex (%) 1984-96.

Yeas- 1984 1988 1993 1996
Unemployment Rate 134 220 19.8 16.2
Mde 120 211 17.6 132
Femde 16.2 23.7 234 21.0

The trade unions were on the ascendancy in the late 1970s and early 1980s, typicaly over
100 collective agreements were regidered annudly. However, the economic policy
changes and the impact of indudrid resructuring intrindc to adjusment programs meant
that there were dosures of budnesses retrenchment and downdzing in the public and
private sector. In the early 1990s the number of collective agreements regidered a the
Indugtrid  Court often number less than 100 (Annud Statidical Digeds, various issues).
By June 1988 there were 126 unions registered under the Trade Union Act (1950). Only 25
of these were actively involved in representing workers by way of an enforcegble collective
agreament and dispute processing mechanians (Ramsubelk 1990:99). As a December
1997 the Minisry of Labour lised the number of trade unions as 104°. Thirty
uniong/asociaions were dissolved or cancelled between 1992-1997. It is dso interedting to
note the new unionsg/associations regigering in the period 1996-1997, such unions indude a
hospitdl taxi drivers association, two maxi-taxi drivers association and a school transport
association (operators of private school buses). Totd trade union membership is difficult
to ascertain dnce the mgority of union/assoddions on the Minigry's lig do not submit
membership figures.

Since government deigics on trade union dendgty are generdly poor, we must look to
the membership records of the mgor unions to get a fed for the experience within the
past two decades. The Nationd Trade Union Centre, est. 1991 (NATUC) reported having
26 dfiliates in 1992 and 27 by 1995. h the later year the NATUC damed to represent

120,000 workers, which is gpproximatedy 30% of those actudly employed (NATUC

® Under the Ministry’s classification “trade unions’ include white collar staff associations, employee
associations, producers associations, retirees associations and new associations of so-caled “informal
sector” workers (vendors and maxi -taxi drivers associations).

10 Datafrom the Research and Planning Division, Ministry of Labour.
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1995). In 1996 the country's labour force was registered at 530,400, with 444,200
employed™! (Labour Force Report 1996). Table 6 shows the membership figures
compiled for the period 1980-1998. If we take membership levd as a visble indicator of
a union's date of hedth, the gtuaion is blesk. In the traditiond unionisad sectors such as
the trangport and extractive indudries and the public service membership loss was
dramatic'?. One can debate the causss of such a dedline in membership, however the
soope of this study does not permit an intensive andysis of the ressons for the dedine®®.
Among the severd explanaions, the dructurd shift hypothess appears plausble This
assats tha membership dedline is due to changes in employment (Chason and Rose
1991:13). However, this done canot explan the decdliine condusvely. Appendix 2
shows tha dthough there has been a dgnificat increese in the sarvice sector,
employment in manufecturing has not dedlined ggnificantly rddive to the labour force
It is dso fdt tha with the "feminisstion” of the labour force™®, many employess are
located in indudtries nat prone to unionisation. Although one should be careful of such a
concduson gnce women may not be doing jobs previoudy dominated by men, but
increedng their presence in jobs of the type traditiondly dominated by women. Appendix
2 shows that the presence of women in the labour force increased markedly in the
community service indudry. However, this was dways an aea with a heavy
concentration of women. When the increase in the labour force is taken into accourt,
there has been little change in the paten of the overdl indudrid compogtion of
employment. Trade union membership levds ae not increesing dthough  unemployment
has been on the decline snce 1989. The BGWU is the only union which gppears on a

11 see Appendix 2 which profile the structure of employment 1987-1996.

2 This is a general phenomenon, the falling number of union jobs was also observed in Britain, where
thereisacorresponding growth in non union jobs, see "In the 1990s, the Union no longer makes us strong”,
The Times 13" September 1995, p 8. In OECD countries the average union density dropped from 37% in
1975 to 28% in 1988 (World Labour Report, Vol. 5 1LO 1992, p.55). Between 1980-1990 density declined in
Britain from 50.4% to 39.1%; in the United States density moved from a high of 35% in the 1950sto 17% in
1989 (Olney 1996:2).

13 In the context of industridlised countries several casual factors are advanced to explain union
membership decline, they include factors such as the business cycle, the socio-palitical environment, public
policy, employer avoidance strategies, inadequate union membership drives (the secondary organiser
effect) and public opinion and attitudes (Chaison and Rose 1991:10-40).

14 Defined as (i) the increase in female participation relative to men; (i) the substitution of men by women
over jobs traditionally done by men; (iii) the changing character of industrial work whereby jobs are
decentralized with low paid and irregular with part time and temporary contacts (Chhachhi et al 1994:42).

13
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growth path. This union grew by 200%, organiang the expanding finance industry
workers”™. In the case of the BGWU there was a marked increased in membership within
the credit union movement and insurance companies and not the banks where

membership remained datic.

15 Unlike other unions the BGWU had adopted a policy of aggressively pursuing amembership drive. They
then committed the financial and human resources specifically to organising. Increasing union membership in
the Banking, Insurance and Finance Sector has been a phenomenon observed in several European countries,

see Sussex (1992:290).

14



Table 6 Membership change for mgor trade unions 1980-1998.

15

Unions Worker Area mem. mem. mem. %
1980 1993 1998 change
1980-98

Public Services Assodation | avil sarvants 19,200 14,900 15,000 | -21.9
(PSA)
Trangport and Indugtrid | bus company, | 5,500 3,000 1,300 |-76.4
Workers Union (TIWU) meanufacturing

operaions
Oillfidd Workers Trade Union| all, production and| 20,000 12,000 8,000 | -60.0
(OWTU) refining, chemicd

indudtries,

manufacturing,

agriculture
Nationd Union of Government | public utiliies | 45,000 20,000 20,000 | -555
and Federated @ Workers | employees, gov't
(NUGFW) dally paid workers
Trinided and Tobago Unified | primary and | 7,000 8,800 8,000 | +14.3
Teachers Asocidion | secondary teechers
(TTUTA)
Communication Workers| Airline employees, | 2,550 2,200 2,024 | -206
Union (CWU) arport workers
Bank and Generd Workers | banks finance, | 1,000 3,000 3,100 | +210
Union (BGWU) inurance and media

employees
All Trinidad Sugar and Generd | sugar, range  of | 18,000 10,000 8,000 | -556
Workers Trade Union | workers in agriculture
(ATSGWTU) and manufacturing
Sed Workers  Union  of | employees In sed | 500 900 833 +66.7
Trinidad and Tobago | industry
(SWUTT)
Totd 118,750 74,800 66,257 | -44.2

Source Daa based on NATUC figures. Compiled by the Education Depatment,

ATSIGWTU 1998.

Table 6 presants a picture of the dramdic fdl in membership of the mgor trade unions.

This is further evidenced from the fact that the number of collective agresments

registered at the Industrial Court €l by 58.7% (from 600 in 1979-82 to 248 by 1993-95).
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It is dso fdt that the image of the trade unions has taken a battering during the 1980s'®.
This has been accentuated by organised business groups and a largely antitrade union
press. The new entrants to the workforce in the 1980s and early 1990s are generdly
young, femde, part-time and in treditiondly non-union areas such as the sarvice sector.
The union leaders believe that many new workers may not have an indination to join a
union This may ds0 be a result of the specific nature of ther soddisation a the home,
workplace and within the wider society'”.

While employment in the date and private sectors declined in the past decade, the Centra
Satidgicd Office (CSO) figures indicate that for the period 19891996 the number of
employers increesed by 51.3 % and the number of workers defining themselves as "own
account workers™® (OAW) increased by 21.5%'°. It is conceivable that many retrenched,
voluntarily retired and severed workers darted ther own micro and amdl busnesses in
this period®.

Employment Relationships
The criteria defining an employment rdationship are
“that a person has entered into or works under a contract with an employer to do

any skilled, unskilled, manual, technical, clerical or other work for hire or
reward. The contract may be expressed or implied, oral or in writing, or partly

16 This was a position of all the trade unionists interviewed. Generally the mainstream local media do not
report positively on trade union actions and polices. This has led to numerous fights between trade
unionists and the press. For some fascinating insights into the biases of and techniques used by the pressto
construct and disseminate images of trade unions see Puette “ Though Jaundiced Eyes’ (1992).
7 This view was expressed by the General Secretary of the NATUC and unionists from several member
unions.

18 A person who operates his or her own economic enterprise or engages independently in a profession or
trade, and hires no employees (s’he may be assisted by unpaid workers).

19 |_abour Force Reports 1989, 1996, CSO, Port of Spain.

20 Between 1990-1995 the Small Business Development Corporation (SBDC) contributed to the
establishment of over 1,000 small businesses.
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oral and partly in writing and it may be a contract of service or apprenticeship or

a contract personally to do any work or labour” .

Those criteria are s&t out in the Indudrid Reations Act (IRA), Chap. 83:01 of the laws of
Trinidad and Tobago, section 2 (1). A copy of the IRA is atached to this sudy. The
above definition, according to the law, has been addressed in trade disputes and resultant
judgements of the Indudtrid Court. The following cases are noteworthy, in that they stand
as authorities or precedents in event of continuing disoute over the establishment of an
“employment raionship’. See the following, these judgements are dso attached to the

Sudy:

Trangport and Industrial Workers Trade Union and National Maintenance, Training
and Security Company Limited at al (1993) IROs Nos. 7 and 8 of 1991.

Transport and Industrial Workers' Trade Union and Neal and Massy Industries Limited
(1994) IROs 10-13, 14A & B, 15A & B, 21 & 22/89.

Contractors and General Workers Trade Union and Lake Asphalt of Trinidad and
Tobago (1978) Limited (1995) TD No. 47 of 1994.

Qilfields Workers Trade Union and Schlumberger Trinidad Inc. (1997) RSBD Nb. 4 of
1996.

Over the last decade the number and percentage of sdaried workers have increased on a
whole, but not uniformly across sectors. There has been a dedine in the sugar cultivation
and manufacturing sector, in foredry, hunting and fishing. However, there has been
increasss in perdeum and gas, incduding production, refining and in the savice
contracting sub-sector, in mining and quarying, dectricity and water, condruction,
wholesde and retal trades resaurants and hotds trangoort and Sorage and
communication, financing, insurance, red edate and busness savices and in the
community, socia and persond sarvices
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We have dready defined aworker, an employer isdefined asfollows

“An employer is a person who employ's a worker and includes persons acting
jointly for the purposes of collective bargaining; an association or organisation
of employers which is registered as a trade union and a person for whose benefit

work or duties are performed by a worker under a labour contract” .

This concept is defined in the IRA 1972, Chap. 88:.01 a section 2 (1). The principd
ingruments which govern wage employment are the IRA of 1972, the Retrenchment and
Severance Benefit Act, 1985 and the Maternity Protection Act 1998. Copies are attached
to this dudy. Sdaied workers ae in lav wel protected in terms of conditions of
employment, hedth and safety, soda security, freedom of associaion, collective
bargaining and arrangements for dispute resolution.  However, one finds that in practice
such workers are inadeguatdly protected. This may be due to the trend of dedining
collective representetion, as shown ealier, excessve adminidrative and bureaucratic
obgades within the disoute resolution machinery and the cogt of judice (time, money,
workplace repercussons).

The mog important “new forms of wage employment” in the country are fixed term
contracts of employment and s0 cdled “independent contractor relaionships’ which are
redly disguised employee rdationships At times the so-cdled temporary reaionship is
intended to be long term and indefinite. There are certain presumptions that provide
evidence of the exigence of an employment rdationship. These “presumption” are based
upon the accumulated case knowledge or locd indghts a the Court which Judges use in
formulating gpproaches, principles and legd postions. They ae coined over years of
experience or hearing cases a the Court. However, the Court may dso invent rationd
testswhich judge dl presumptions againg an established line of reasoning.

A contract of service may beidentified if the following conditions are present:

18
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1. The employee agrees tha in condderdtion of a wage or other remuneration he will
provide his own work and skill in the performance of somework for his employer.

2. The employee agrees, ether expresdy or impliedly, that, in the performance of the
savice, he will be subject to the control of the employer in a sufficdent degree to
meake the person for whom he works the employer.

3. Theother provisons of the contract are congstent with it being a contract of service.

In this context, it is essentid that there must be a wage or other remuneration. The
employee must be obliged to provide his own work and skill. Absolute freedom to do a
job ether by oneé's own hands or by another’s is incondstent with a contract of service
the employee must perform the sarvice in accordance with the employee's indructions. In
a contract of sarvice control by the employer includes the power of deciding the task to
be done and the way in which it should be done. All of these agpects of control must be
conddered in deciding whether the right exids in a sufficent degree to meke one party
the employer and the other his employee. The right of control need not be unrestricted.
To find where the power of control resides, it is necessary to look fird a the express
terms of the contract and if the contract deds fully with the matter, there is no necessity
to look any further. If the contract does not expressy provide which paty shdl have the
right of contral, then the question must be answered in the ordinary way by an assessment
of the rdlevant factud circumgtances

A mog dusve quedion that has chdlenged the Courts time immemoria surrounds the
diginction betweenthe contract of service and a contract for service. Or put ancther way;
when is a contracting arangement an employment rdationship? The implications are
gonificant. This determines whether an individud is a worker in the eyes of the law or
not and hisher entittement to legd and Satutory protection by way of benfits rights and

obligations a work.
Vaious concepts and objective tests have been invoked in the legd debates over the

definition of a worker. The ealies tex was the control test. This was developed in
England in the 19" century a a time when the employer was regarded as the master and
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the employee as the sarvat. The decigve factor in determining whether a madter and
savant rdationship exised was the measure of control the former exercised over the
letter. Control was interpreted to mean that the master commanded the servant nat only in
relation to what he should do but also how the work was to be done. The Court of Apped
dated that “a servant is a person subject to the command of his madter as to the manner in
which he shdl do his work’?. In the early 20" century the law responded to changes in
work organisttion and the inability of the magter to exercdse aolute control over the
work of his servant. Later the Courts reflected upon not only absolute control but dso the
right to control®?. This led to the de-construction of the contral test to indude a set of
indicators of control such as the power to sdect employees, the payment of wages, the
right to control the method d work and the right to suspend or dismiss the employee®.
Additiond criteria within control arose such as the power to deegate. This led further to
what is referred to as the organisation or integration test. Soon the ability to exert
absolute control over a worker as in a more agrarian context gave way to the
underdanding that employers now exercised bureaucratic and managerid control. The
British legd luminary Lord Denning best propounded this tet in the case of Sevenson,
Jordan and Harrison Ltd. v MacDonald and Evans 1952 where he said:

...Under a contract of service, a man is employed as pat of the busness, and his
work is done as an integrd pat of the business whereas under a contract for
savices, his work dthough done for the business is ot integrated into it but is
only accessory to it...(quoted in Bacchus 1992:294).

The integration tes never quite caught on and soon the courts turned to the multiple or
mixed test. This sought to bring together control plus a series of other tests based on
busness condderation. In the United States, the Supreme Court (in US v Slk 1946)
goplied factors such as the degree of control, the opportunities for profit or loss,
investment in facdlities permanency of reaion and <killed required to edablish an
employment rdaionship. The British Privy Coundil (in Montreal v Montreal Locomotive

21y ewens v Noakes (1880), quoted in Bacchus (1992:290).
22 |bid., p. 291.
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Works Ltd. 1947)** dso began to apply a more complicated test based on control,
ownership of tools, and chances of profit and risks of loss. This became integrd to a new
economic reality test. This limited oveview of the evolution of the legd conoepts
surrounding the definition of a “worker” suggest that as indudtry deveops the more
complex conditions of the busness environment forces the law to dter its perspective
towards identifying and defining an employer and an employee.

In deciding whether a contract of sarvice exids the Indudrid Court will look a the
redities of the rdationship and will not be bound by the labd or description which the
paties give to the arangement. The Court will be entitled to look a dl the surrounding
facts and come to its own concdluson on the facts These principles are based on English
common law, which is gpplicable in Trinidad and Tobago.

There ae severd advantages to the aove mehod of presuming an employment
rlationship. Frgly, they dlow the Court to detemine the red substance of the
arangement for the purpose of deciding whether or not the person employed is entitled
to certain protection under the law or is exduded under the law. The main disadvantage is
manly evidentid, in tha problems aise in obtaning the requiste documentation for
presentation to the Court.

There are indicators (festures of the employment rdationship) set out in legidaion and
developed in jurisprudence which endble judges a the Indudrid Court to determine the
exigence of an employment rdationship. Vaious criteia have been used for
diginguishing a direct employment rdaionship from an independent contractor
reaionship. This means disinguishing between a contract of service and a contract for
services. The principd indida of a contract of sarvice have dready been dedt with
above.

23 ghort v J. & W. Henderson Ltd. (1946) quoted in Bacchus (1992:292).
24 Both cases are reported in Bacchus (1992; 299). USv. Silk (1946) 331 US 704; and Montreal V.
Montreal Locomotive Works Ltd. (1947) D.L.R. 161.
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The following criteria have been used by the Courts to discover whether the contract 5 a
contract of service or a contract for services, i.e. a nonemployment rdaionship. It has
been daed that the difference between a contract of service and a contract for services
resdes, essentidly, in the terms of the principd obligation agreed © be undertaken by the
employee. In a contract of service, the principal obligation undertaken by the employee is
to provide himsdf to serve; wheress in a contract for sarvices the principd obligetion is
not to provide himsdf to serve the employer but © provide his sarvices for the use of the
employer.

As outlined earlier, the control test has been one of the oldest gpplicable test. The bad's of
the contral test is that if the employer has the right to contral the employee in the manner
in which the work is to be done, the latter will be his employee. The right of contral is
dill an important test but other tests are usad in addition to the control test in deciding
whether or not an individud is an employee, i.e. thereisa contract of service,

The organisationd or integration test is dso a useful ted. Is the employee consdered to
be pat of the employer’s organization? If he is, then he is an employee. There is dso the
economic redity ted. Is the employee in busness on his own account or is e engaged on
the employer’ sbusness?

The present view of the Court is that no tes is conclusve on the matter and the Courts
will look a dl the various dements of the rdationship. The following are some of the
more important elements to be consdered:

The employer’ sright of control.

Whether the employeeisan integrd part of the business.

Who gets profits or bearsthe loss of the risk involved in undertaking the work?
Ownership of the ingrumentdia and the onus to provide them.

Who isentitled to the exdusive services of the employee?

Who isrespongble for the payment of wages, sckness pay and holiday pay?
Who hasthe right to dismiss or sugpend the employee?

N o o k~ w0 Dd B
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8. Whether income tax (Pay-AsYou-Ean - PAYE) and socd security contributions
are deducted from the individua’ s remuneration.

9. Theintention of the parties

10. The Court's objective view of the rdaionship, having regards to dl of the rdevant
crcumstances.

Notwithdanding this expressed criteria for determining an employment relationship & the
Court, severd employers perds in atempting to disguise such an employer-employee
rlaionship. Naurdly there is no hard (officid) data avalable for disguised employment
relaionships. However, judges & the Court and trade unionists in the fidd beieve that
such disguised reationships are on the rise Quditative data does exis on the increesng
trend to use contract workers in such sectors as condruction and in private security, see
Moonild 1998, chapters 4,5,6 and Thomas 1998 (these two cases are developed later).
While Thomas looks a contract workers across sectors, Moonild deds with specific
indudry data, which suggest that, disguised employment rdaionships are on therise.

Independent contractor relaionships and so-cdled managerid rdaionships are the trade
arangements mog frequently used to disguise the employment reaionship. The case
cited earlier i.e. Qilfields Workers Trade Union and Schlumberger Trinidad Inc. (1997)
RBD No. 4 of 1996 deds with a digoute over termination payments which were denied
on the grounds of the worker being a temporary employee. In the event of a digoute, a
worker mugt fird edablish the fact that ghe is a worker within the meaning of the
rdevant Act i.e the Indudrid Reations Act, Retrenchment and Severance Benefits Adt,
Maternity Protection Act. Normdly this is not a problem where the worker beongs to a
recognized bargaining unit and is represented by a mgority recognized union. If she
does not belong to a recognized bargaining unit, She maybe represented by any trade
union of which ghe is a member in good financial standing, and will be required to show
thet. Usudly the Court will have little problem in esablishing whether or not a bona fide
employment rdationship exist. In cases of doubt the union’'s records can be examined.
That gpart, the Court can dso look a the redity of the arangements specificdly using
the criteria as st out aove. The Court will examine them and look a the redlity of the
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arangement in order to decide what the true arrangement is and not necessarily be bound
by what the parties or ether of them alege the arrangement to be.

Triangular Relationships

Triangular employment rdaionships have exided in Trinided and Tobago for decades,
paticulaly in the ol indudry where sarvice contractors and sub-contractors provide a
host of support services and goods to that industry. There are severd types of triangular
relaionships. Firdly, where one person provides services or peforms work for another
person usng the former’s own employees and secondly where one person provides to
another person the sarvices of workers only under a labour contract. The principd types
of triangular relaionships are pat time workers and temporay workers who provide
work through an inteemediary for submisson to a prindpa employer. Triangular
employment relaionships are pat and parcd of the wider feature of contract labour. The
teem “contract labour” has no internadiondly accepted definition. Depending on the
writer and country/regions under sudy various terms are used to refer to contract work
and workers such as atypicd workers, indirect workers, contingent workers, casud or
temporary workers and non-gandard employment. Contracting and sub-contracting can
aso be used widdy and interchangesbly. Therefore it may be more helpful to discuss the
concept rather than a definition of contract labour. The ILO Report (1996 ) on Contract
Labour®® suggests that:

the concept of contract work seems mainly to relate to relationships (either direct relationships
between worker and enterprise or indirect relationships involving an intermediary) in which (i)
the form of the relationship between the user enterprise and the workers concerned is that of
independence and autonomy; (ii) the substance of the relationship is neverthel ess asymmetrical
because of the dependency of the worker on the user enterprise, resulting from the worker’s
organisational and technical subordination to the user enterprise. Thus the termcontract labour
is most often used to refer to situations in which the substance of the relationship appears to be

similar to an employment relationship while the formisa commercial one, or at least wherethere

25 |LO (1996) Contract Labour, Report VI (1) for Internationa Labour Conference 85" Session 1997.
Geneva: International Labour Office.
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seems to be some combination of employment and commercial aspects to the relationship
established (1996:6).

This description of “contract labour” is used for a workable understanding of the term for
the purposes of this study.

Cordovaidentifies three broad types of contract employment:

1. Sdf-employment: while this is not new, it is no longer the exdusive purview of killed
workers but can indude unskilled manua workers and those on the margind sectors
of society.

2. Atypicd employment contracts those that deviate from contrects of full-time wage
employment by edablishing triangular employment relationships in which a worker
esablishes occupationd connections with severd employers These would include
employment with temporary work agencies, sub-contractors, labour pooling, etc. A
range of job practices can be found within this forma such as part-time employment,
short-time working, dtenating work and rest (traditiondly used in mining and
extractive indudries), fixed term contracts trid employment and training cum
employment contract; in thismode continuity in employment is discontinued.

3. Clandegtine work: this is dso a risng form of aypicad work which can be further sub-
divided into undeclared labour (carried out beyond the reach of Iabour, fiscd and
adminidrative law), family work and micro enterprises which operate outsde of
indugtrid regulations (1986:643-645).

At industry, two categories of contract work are discernible, job contracting and labour
only contracting. Both of these caegories may involve triangular relationships. The
former occurs when a contractor agrees with a user firm for the supply of goods and
sarvices and undertakes to carry out this work a his own risk and with his own financid,
materid and human resources. The workers employed to provide the goods or services
reman under the control and supervison of the second firm (contractor), which is dso
reponsble for fulfilling the other obligations of an employer. The user enterprise makes
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payments to the contractor on the bags of the work performed or services provided and
not on the bads of the number of persons employed and hours of work provided. Job
contracting is a legitimate commercid activity which is governed by the principles of
commercia contract lan?®.

Labour only contracting takes place where the exdudve or dominant objective of the
contractud relaionship is the supply of labour (rether than goods and sarvices) by the
contractor to the usxr enterprise For this purpose the user enterprise may bring the
contract workers unto its premises to work dongdde its regular workers or it may have
the work peformed dsewhere There ae many vaiants of this modd but al ae
characterised by the absence of a formd direct employment relaionship between the user
enterprise and the workers concerned. Under this arrangement the workers engaged are
placed under the control and supervison of the user enterprise while they are on the
property of the user enterprise. Contractors are paid by the user enterprise on the bags of
the number of persons employed, not the finished product expected. Wages are normdly
negotiated and settled directly between the contractor and the workers. The power to hire
and fire remains with the contractor dthough the find choice of actudly having a worker
on the premises of the user enterprise rest with the latter?’. In some cases agreements
between a contractor and the user enterprise are gpproved or negotiated by the trade
unior’®. While two main categories can be highlighted, in redity a vaiety of contractua
arangements embody a mixture of job and labour contracting. Job contracting can be
further sub-divided into contracting in or contracting out. These teems have different
meanings, the former occur when the contractors undertake to work or provide services
on the premises of the user enterprise, while the latter occurs when the contractor
performs the job outsde of the compound of the user enterprise. These two forms aso
determine where responghility for labour reaions beong, for example, contracting-in
arrangements place issues of collective labour reations, hedth and safety and conditions

26 |LO (1996) Contract Labour, Report VI (1) for International Labour Conference 85" Session 1997, p.7.
Geneva: International Labour Office.

%Tibid., pp. 7-9.

28 | n several unionised firmsthe union and employer may have specific provisionsin the collective
agreement that set out the conditions under which contract labour can be sourced. For more detail on this
see Thomas 1998.
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of work sguardy in the hands of the user enterprise. Contracting out has implications for
the job security of regular employees, in paticular if jobs are moving out of the user
enterprise on contract and threetening the security of regular employees. Arrangements
between a user enterprise and a contractor can embody a mixture of dl forms of contract
work. A contractor can provide labour, jobs or both and undertake work within and
outsde the premises of the user enterprise (contracting in and out). These patterns of
labour utilisstion can be triangula or bilaed, involving individud or group
arangements, gangs and the sdf-employed.

There are no separate legd provisons outdde of the laws identified above which govern
this type of employment. Like in the case of full sdaied workers, the workers in
triangular reaionships are adequately protected in law, but inadequatdy protected in
practice. However, workers in triangular redionships ae a times protected by
provisons in collective agreements deding specificdly with “contract workers’.  For
example, it is made dear that contract workers, dthough in the employ of an independent
contractor, must nevertheless enjoy the same levels of protection as that extended to
regula employees. The hedth and safety of workers in triangular rdaionships ae dso
guaranteed by law and is the responghility of the user enterprise when such workers are
on the premises of the letter.

Self-Employment (outside economic or other dependency)

From the information obtaned from CSO officds it is difficult to gt an accurae
ddidicd account of trends of this type of sdf-employment according to data from the
CSO. Even data on the sdf-employed is difficult to discern. The CSO data present figures
for the category of “employer”, as defined earlier. While there is a category defined as
“own account workers’ (OAWSs), dso defined ealier. In the nationd ddidics an
employer can dso be «Hf-employed, i.e owning and managing hisher own busness and
in 0 doing hiring workers. However, someone who is sdf-employed i.e running her/her
own busness but not hiring workers is dearly not an employer but an OAW. In this way
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the category of employer does not give an accurae picture of the sdf-employed, who
may fal within that caiegory but are left out because they hire workers. On the other
hand the OAW category is dearly the sdf-employed but maybe not dl the sdf-employed.
Officids of the CSO concur.

Given the definition of an OAW, the CSO pearsonnd agrees that one can use the figures
for OAWSs and cross tabulate with figures for occupationd and indudtrid groups to get a
somewha workable indght into trends in the category of sdf-employed. It is dso agreed
that to look a the sdf-employed — outside economic or other dependency, it is reasonable
to asume that the sdf-employed in the categories of professond and technicd workers
would be subject to less dependercy from those within ementary occupations. For
exanple, a dty lavyer or medicd doctor or consultant (hiring no daff) would be an
OAW in the professional category, while an OAW in an elementary occupationd group
may include street and stal vendors, mestic helpers, watchers and helpers. What do the
figures show? Over the period 1987-1997 OAWSs in the dementary grades increased from
1,200 to 1,400, however in terms of the structure of the group, it remain on average 1:2%
of the population of dementary occupationd workers. In the professond cadre the
movement was from 2500 OAWSs in 1987 to 4400 by 1997, cdealy a dgnificant
increase, however this meant a movement from 5% to 6.5% in the population of those
professond workers. These are the workers who would be outside of economic
dependence, they are not dependent on a client or middle man for materids to produce a
good. It is worth repeeting that an employer may or may not be sdf-employed, while the
category of OAWSs indudes more than the sdf-employed. However, these categories may
uggest wider labour market trends and paterns in work organization and indudrid
relaions

While there is no paticular definition of “sdf-employment”, as fa as labour law is

concerned, there are saverd accepted categories or circumdances of employment, which
are regarded as sdf -employment. Some of these circumsatances are where:
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1. An individud caries on a budness in which he himsdf is pesondly involved as a
worker, eg. he operates a shop or store sdling articles or products to members of the
public generdly or provides some required service to members of the public eg.
travel agency sarvice.

2. An individud persondly provides a savice to other individuds or persons and
chages a fee for the services rendered, eg. a licensed dectrician or a illed
technician or a carpenter.

3. An individud who himsdf makes atides or products & home which he sdIs to the
public, eg. he makes hammocks, chairs, benches, food, etc. which he sdls generdly
to the public.

4. An individud who is an owner — driver of his own motor vehide which he uses for
the provison of sarvices to members of the public, eg. a taxi operaor, a tour operator
or asmdl equipment operator.

5. An individud who is an independent contractor and offers certain services that he
performs persondly to another person under an independent- contractor relaionship.

Except in the case of individuds acting as independent contractors, specific criteria of
sf employment have not been spedificdly defined anywhere and the categories of df-
employment are not dosed but the principd criterion of sdf-employment is that the sdf-
employed individud mus provide the work or sarvices himsdf and not through others
These criteria are not set out in any particular text, body of laws or cases. However, as the
caxe aixe, and the datus of a worker is questioned, ord evidence can be heard a the
Court to establish whether an aggrieved person isaworker or sdf employed.

Some of the main foms of sdf enployment in Trinided and Tobego ae motor vehide
operators, food sdespersons, gardeners, market vendors, newspaper carriers, those in
professons such as medicd doctors, conaultants, lavyers, dentits, and others in the
private practice of their professons. Sdf employed persons can be cdled entrepreneurs
and independent contractors in the locd labour market. The number of sdf-employed
persons is generdly felt to be on the rise, but again no hard data are available. However,
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the trends in OAWSs and individud entrepreneurs suggest that sdf-employment is on the
rise (see Moonila 1998, chapters 5).

The sdf-employed person has a duty to comply with datutory regulaions for payment of
income taxes, hedth surcharge and nationd insurance. In terms of rights, it is possible in
an gopropriate case, for a sdf employed person to be induded in the last segment of the
definition of “worker” in section 2 (1) of the IRA by daming that ghe is a person who
works under “a contract persondly to execute any work or labour” for another person,
but such a case has never arisen. If ghe is 0 regarded by the Industrid Court, then the
Court may give him the required protection under the Act. If she is not S0 regarded, then
he can only look to be protected under the normd law of contract. Unlike sdaried
workers and even workers in triangular rdaionships, sdf-employeds are unprotected in
law and in practice on al scores. While dispute resolution mechaniams are available a
the Minigry of Labour, very few sdf-employed workers aval themsdves of these
avenues which are deemed to be coglly and too lengthy.

The Hdf-employed ae ds0 free to organise and asociae, the fundamentd rights
illudrated in Table 1 ae provided to dl sdf-employed workers. Whle employers bdong
to employers asocidions, Chambers of Commerce and an Employers Conaultative
Asodition, the sdf-employed can and do form ther own asodations. There ae in
Trinidad asociations of vendors and taxi drivers, anong others.

Self Employment in situations of economic or other dependency

Although not watertight, one can locate this type of worker within the nationd daigtics
The sdf-employed in the “community, socid and persond sarvices’ (which indude such
workers in repair, laundry and domestic services and persona household services) moved
from 15,900 in 1987 to 21,700 by 1997, an increase of 36%. When one looks a a gender
breekdown, we find tha in 1987 there were 5,700 women in this indudtrid group, this
figure reached 9,600 by 1997, an increase of 40.1%. In the group “wholesde, retall
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trade, restaurants and hotds’ (which include workers a guest houses, hotds, restaurants
and drinking places), we found that the overdl increase between 1987-1997 in the <df-
employed has been 7%, however the figures for women increased by 12%, amogt double
the overd| incresse

It is fdt that much more workers opted for sdf-employment in the last decade. In this
ub-category of the sdf-employed in economic dependency can be found persons who
are theordicdly sdf-employed but dependant on one employer or dient for ther supply
of dther raw maerids and maket or contracts to provide a savice The tem
“independent  contractor” is often associated with this form of labour utilization. The
peculiarities and problems associated with the misuse of the designation of “independent
contractor” has been the subject of saverd Indudtrid Court judgements in Trinided and
Tobago.

This ds0 presents some labour and indudrid rdations problems. Over the years
employers have used this gtuation to kegp workers on the payrdll, yet dam tha the
workers ae sdf-employed, and s0 avoid certain labour related codts (benefits of
collective agreements) and dautory liabilities (saverance payments). In turn the mgor
issues have revolved around cetan legd issues pertaning to the legd definition of a
wor ker and the issues of a contract for service as opposed to a contract of service.

The bumning question has been: When is a contract worke recognized in lav as a
worker? In the Caribbean, legd definitions of both employee and employer are based on
ningeenth century British common law i.e the master and servant rdaionship and the
formulation of legd concepts aigng out of that bond. This is whaly unrdaed to
contemporary employment relationships in the Caribbean and dsewhere. Indeed labour
lav has been dow to change in rdation to the changes in the compaostion of the labour
market and the changing organistion of work. A form of legal flexibility is discerned
whereby firms are increesing trying to gain legd recognition for a work rdaionship in
which the principa employer is devoid of dl responghility as an employer, as the worker
IS judged to be an independent contractor with few legd rights of an employee but with
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vay little role as an employer snce he nather sets the rates of pay nor conditions of
work and work process.

As the contract for service becomes more of a norm than a contract of service there are
may implictions for labour reaions and the workers deemed sdf employed or
independent  contractors. The Indudtrid Court is increesngly being cdled upon to
determine the employment daus of a worker and hisher ensuing rights to employment
and temination benefits Frms often atempt to prove tha workers are independent
contractors or “entrepreneurs’ acting outdde of the user firm. In Trinidad and Tobago's
labour law a“worker” is defined under the IRA Section 2 (1), CH 88.01 as.

(@ any person who has entered into or works under a contract with an employer to do
any skilled, unskilled, manual, technical, clerical or other work for hire or reward,
whether the contract is expressed or implied, oral or in writing, or partly oral and
partly in writing, and whether it is a contract of service or apprenticeship or a
contract personally to execute any work or labour;

(b) any person who by any trade usage or custom or as a result of any established
pattern of employment or recruitment of labour in any business or industry is usually
employed or offers himself for and accepts employment accordingly; or

() any person who provides services or performs duties for an employer under a labour

only contract, within the meaning of subsection (4) (b); and includes

(d) any such personwho -

(i) has been dismissed, discharged, retrenched, refused employment, or not
employed, whether or not in connection with, or in consequence of, a dispute;
or

(ii) whose dismissal, discharge, retrenchment or refusal of employment has led to
a dispute; or

(e) any such person who has ceased to work as a result of a lockout or of a strike,

whether or not in contravention of Part 5.
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While this définition is broad, it is dso important to identify who is not a worker under
the Act. Subsection 3 dates.

For the purposesof this Act, no person shall be regarded asa worker, if heis-

(@) a public officer, as defined by section 3 of the Congtitution;

(b) a member of the Defence Force or any ancillary force or service thereof, or of the
Police, Fire or Prison Service or of the Police Service of any Municipality, or a
person who is employed as a rural constable or estate constable;

(¢) amember of the Teaching Service as defined in the Education Act, or isemployed in a

Teaching capacity by a university or other institution of higher learning;

(d) a member of the staff and an employee of the Central Bank established under the

Central Bank Act;

(€) a person who, in the opinion of the Board -

(i) is responsible for the formulation of policy in any undertaking or business or
the effective control of the whole or any department of any undertaking or
business; or

(ii) has an effective voice in the formulation of policy in any undertaking or
business’®;

(f) employed in any capacity of a domestic nature, including that of a chauffeur, gardener
or handyman in or about a private dwelling house and paid by the householder;

(9) an apprentice within the meaning of the Industrial Training Act.

Subsection 4 dso states that For the purposes of this Act -
4 (b) where a person engages the services of a worker for the purpose of providing those

services to another, then, such other person shall be deemed to be the employer of the
worker under alabour only contract.

29 Theses provisions were tested in arecent judgement at the Industrial Court, se )(* & "%$#@! .
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For the discusson on the satus of a worker under the law, we should dso look to the
Retrenchment and Severance Benefit Act (RSBA) No. 32 of 1985. Section 3. 1 Sates.

3.1 This Act applies to persons falling within the definition of “workers’ under the
Industrial Relations Act with the exception of -

(@) subject to paragraph (d), workers who have not had more than one completed
year of service;

(b) workers serving a known pre-determined probationary or qualifying period of
employment;

(c) casual workers;

(d) seasonal workers, unless such workers are employed as part of the regular
work force for at least three consecutive seasons with the same employer and
for at least one hundred days each season;

(e) workers employed on a specified fixed term basis or workers engaged to
perform a specific task over an estimated period of time where these conditions
are made known to the worker at the time of the engagement, and does not
apply to independent contractors.

Employers have five mgor categories within which they can manoeuvre and Sde-step the
law. Not surprisngly many cases going to the Indudrid Court concerning contract
workers relate to whether they are workers under the IRA (1972) and whether they
qudify for severance payments under the RSBA (1985). In an ealy case, prior to the
RSBA, No. 14 of 1970 C.A. Correia (Trinidad) Limited and Amalgamated Workers
Union (1972) the Court in determining whether an employment rdaionship existed
asked the fundamental quedtion; “Is the person who has engaged himself to perform
these services performing them as a person in business on his own account?” If “yes’
then it is a contract for sarvice, if “no” then it is a contract of service. In two cases,
Retrenchment and Severance Benefits Divison (RSBD) No. 15 of 1992 Communications
Workers Union and Besplate Trinidad Limited (1994) and No. 47 of 1994 Contractors
and General Workers Trade Union and Lake Asphalt of Trinidad and Tobago (1978)
Limited (1995) the Court ruled that the workers in question operated as independent
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contractors on a contract for services and as such were not entitied to severance bendfits.
Subsection 3 (1) (€) above was tested in the case RSBD No. 67 of 1986 Premchand
Ramsankar and Endeco (Trinidad) Limited (1995) where the Court ordered the company
to pay severance to the worker snce the company faled in 2 years to “make known to the
worker” or particularize the terms and conditions of its employment offer to the worker.

In other Commonwedth juridictions when the Courts were asked to determine the
employment gatus of workers to adjudicate on severance payment, it gopears that they
did not atach much dgnificance to the number of hours worked by an employee. The
Courts were constious of contemporary employment practices whereby employers ae
well disposed to hire part-timers and casud labour. The term casual worker is used
interchangegbly with part-time, temporary or seasond worker. In essence it means non
permanent employment, this can be short or long term in duration but non-permanent for
the purposes of socid and legd responghilities However, the question as to whether
someone is a casud worker or an entrepreneur has arisen and determine whether one can
be defined as an employee per s2. The more frequent the re-engagement and the grester
its durtion seem to be ggnificat factors in edablishing an employment relationship.
Two Canadian cases, Jaremko v A. E. Le Page Real Edtate Services Ltd (1987) ad
Goldberg et al v Western Approaches Ltd (1985)° brought to the fore the question of
employment status. These judgements suggested that the Courts relied on such factors as
subordination, the right to command, economic redity and socid policy as opposad to
semantic teds to arive & a decson (Marcdle 1996:19-22). The Courts were in the
process acoepting that newer forms of work organisation, home working and flexible
work practices were changing the traditiond nature of the employment rdationship.
Contral could no longer be the Single decisve test.

The above is meant to demondrate that the category of sdf employed can be the subject
to abuse where employers designate workers as “independent contractors’ and seek to

30 Both cases are quoted in Marcelle (1996). The full citations are: Jaremko v A.E. Le Page Real Estate
Services Ltd (1987) 17 C.C. E. L. 262 (Ont. H.C.J); affd 69 O.R. (2d) 23 (CA); Goldberg et a v Western
ApproachesLtd. (1985) 7 C.CEE.L. 127 (B.C.SC).



avoid the regponghbilities of an employer. The citeria defining “independent- dependent”
employment can be summed up as “where a person engages the sarvices of a worker for
the purpose of providing those services to another”. The criteria are set adt in section 2
(4) (b) of the Indudrid Rdations Act. Other terms used in the locd context are: contract
worker, temporary worker, parttime work and casua worker. These workers can be
found manly in condruction providing a range of savices in alfidd enginearing and
generd labour supply. They are usudly recruited to supplement the regular workforce of
the employer for whom they sarvice, perform specific services or do specid tasks which
the employer canot do usng his own employees In severd cases the “independent
contractors’ do seasond work such as maintenance tasks during periods of shutdown.
Therefore it is not in the financid interest of the employer to kegp a permanent daff for
such seasond work. At times the work or sarvice needed maybe specidized and there
may exig no in-house expetise in such aress (uch as systems specidids, IT technicians,
etc.). These workers are generdly regarded as part of the sdf employed category. Where
“independent-dependent” workers form a separate category, they differ from <df
employed workers, in thet their contract of employment is with one identifiable employer
who pays them but another employer aranges their work and supervises them. These
workers do not form a sepaate and dable category with any juridicad dSatus or
indruments governing their work, thus they are by and large inadequatdly protected on dl
scores®. While actud figures are not avalable, it is the view of leading industrid

relations practitioners that such categories of workers are ontherise.

Case of Truck Drivers

The number of truck drivers like sdf-employed, is difficult to gleen from the officd
datistics. As an occupation, truck drivers can be located in transport, service and sdes,
however as an indudrid graup they can be found in the workforces across dl indudtries.
One can report that based on the expangon in the condruction indudry and the mini
boom in that sector, recruitment of truck drivers has been on the increase. Interview data

31 That isthe six areasidentified in the ILO’ s outline— conditions of employment and remuneration,
occupational safety and health conditions, social security, freedom of association, collective bargaining and
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obtained from contractors in the congdruction road repair and building sub sector suggest
that the demand for truck drivers has increased over the past 38 years. The physicd dght
of innumerable heavy equipment on the nation’s roads aso suggeds intuitively that truck
drivers are on the incresse. The demand for truck drivers like condruction workers, is
rlaed to leves of investment in cgpitd works and socid infragtructure. The levels of
activity in the building indusry will dso afect the demand for truck drivers. Thus it is
likdy that employers will keep drivers on a temporary bess. A lot of road works and
resdentid condruction projects will dso be done in the dry season, thus demand is dso
seasond.  Condruction companies usudly keep a roger of drivers and amply cdl on
them as demand increases.

The conditions of work and tems of employment of drivers would differ immensdy
depending on whether those workers are organized and protected or not. For example,
drivers in the public sarvice (for example in the Minigry of Works) would be unionised
and enjoy terms and conditions far superior than drivers employed by private contrectors.
There will ds0 be differentiation within the private sector between workers in the employ
of a firm that has a union and tose where the union is absent. Table 7 gives a lig of the
nonwage benefits avalable to workers through a collective agreement in the sarvice
contracting sub sector, thisis basad upon agreementsin existence.

accessto justice.
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Table 70 Nonwage bendfits accruing to organised workers according to  Collective
Agreaments

1. Medicd bendfits

2. Saving plan

3. Pad sck leave and benefits

4. Bendfitsfor surgica operation and leave entitlement

5. Good hedlth bonus for unused sck leave

6. Ovatime pay, normdly time and a hdf for firg 4 hours two times for next 4 hours
and three times theregfter

7. Rest day pay

8. Cal back pay

9. Frudrated work, guaranteed income if company ceases work

10. Pad public holidays and rest days

11. Pad annud vacation leave, entitlement for Sckness leave when on annud leave
12. Annud wage increment

13. Annua bonus

14. Cod of living bonus

15. Fringe benefit bonus

16. Incentive alowance

17. Productivity dlowance

18. Digturbance dlowance, if worker has to move resdence due to work
19. Subsgtence dlowance for travelling outsde of place of work

20. Shift bonus

21. Completion bonus, when ajob is completed before contracted date
22. Providon of dl protective gear

23. Protective dothing

24. Med dlowance when working away from firm

25. Acting dlowances

26. Funerd leave

27. Leavefor union busness
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28. Emergency busnessleave

29. Study leave

30. Jury leave

31. Specid leave - for sportsmen, artists, specid reserve police, etc.
32. Severance sarvice pay in event of retrenchment

Thee negotiaied conditions are avalable to truck drivers in the employ of unionisd
firms. However, the conditions for drivers in non-unionised settings can be bad to
horrible. The employment rdationship is tenuous drivers ae recruited with verbd
agreements which sl out thar wage only, no other condition of employment. Thus
employers ask drivers to do any and everything from washing the trucks to doing privae
chores for the employer. Management is didinctly authoritaian and workers ae
vulnerable. In some cases, certainly not dl, employers will deduct monies for dautory
payments of income tax, nationd insurance and hedth surcharge. However, the benefits
outlined above are absent in the main. Workers can be fired without just cause (unfar
dismissdl), and if retrenched, severance payments are not forthcoming®2.

Truck drivers can operate as dependent workers, within triangular rdaionships, as sdf-
employed workers or as independent-dependent workers. Ther employment relationship
is secured if they are employed as workers within the meaning of the IRA 1972,
However, thar employment daus is uncatan if they work in any other category or
dgtuation. The princpa indruments governing ther work would be the Workmen's
Compensation Act and ther duties and responshilities would be provided for in the
Motor Vehicles and Road Trangport Act.

Truck drivers are conddered to be workers under the law if they work under a contract of
employment with an employer. There are, however, truck drivers who own ther own
trucks and provide trangport and haulage services for other individuads or companies. The
latter category of truck drivers is not conddered as workers but rather as sdf—employed

3¢



persons. If they are workers, they are protected in the same way as other workers under
the law. If they are independent contractors, they are only subjected to the terms and
corditions of the paticular contract into which they have entered and to the normd
remedies for breach of contract. They are, of course, required to conform with the generd
laws of the country reaing to licenang and operating of vehides and trangportation of

cargo.

If truck drivers are workers, they are adequately protected under the law, however in
practice they may be inadequately protected on dl scores snce many ae without a
barganing agent or trade union. Unlike the gtuation in severd other countries, the
magority of truck drivers are not unionised in Trinided and Tobago. If truck drivers
bdong to a recognized bargaining unit, thar terms and conditions of employment will be
contained in a collective agreement between the employer and the recognized mgority
union. If regisered at the Indudrid Court, the agreement is binding in lav and may be
enforced by the Court. If they are not in a recognized bargaining unit, then the only
requirement is that they must be pad the minimum weage and other conditions of
employment ipulated in the Minimum Wage Order (See Minimum Wage Order
attached).

There are severd problems associated with truck drivers. Many drivers are required to
drive defective trucks and to work in unsafe environmentad conditions which could be
detrimental to ther hedth, but they sometimes prefer this date of affars rather than risk
being unemployed. In interviews with drivers, one heard of sories whereby employers do
not issue any terms of employment or give precise job descriptions. In this scenario the
employer can demand that drivers do any and everything. Drivers are often asked to take
home the trucks to wash and polish on their own free time. Drivers dso complained about
doing tasks outsde of driving such asloading.

32 During the fieldwork phase for this study, the author learnt of a case where a prominent contractor in
South Trinidad retrenched 14 truck drivers without paying severance payments. Those workers were
organising to take their grievance to the Ministry of Labour.
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If drivers are workers under the IRA, they will be subject to normd socid security laws
and will enjoy freedom of assodiaion and the right to bargaining collectively. However,
this is in theory, in prectice workers are actively dissuaded from joining a union and
assembling for the purpose of pursuing ther interest. In the red world, most workers
know thet a trade union is consdered a proscribed organization and an employer can find
some means to retrench or dismiss an employee who gopears pro-trade wnion. While
truck drivers are in theory provided with the basc right to orgenise, in practice the
fulfilment of that right is hampered by a sysem tha dlows for victimisaion and

harassment.

If the truck drivers in quedion are workers under the law, adminidrative and judicid
mechanisms are in place to resolve digputes In the event of a digoute arisng in the case
of a person who is a worker, he is normdly free to rase the grievance with his employer.
If he is a member of a bargaining unit represanted by a recognized mgority trade union,
there will usudly be a formd grievance procedure in a regidered collective agreement
between the employer and the recognized mgority union. There are normdly three or
four stages in such a grievance procedure depending on the provisons of the collective
agreament. Union representation will dso be dlowed a the various dages The employer
or his assgned representative will ligen to the worker's complaint and may or may not
reolve it. If the worker’s complaint is not resolved, then the recognized mgority union
may report the matter as a trade dispute to the Minister of Labour under the IRA. When
the Miniger receives the report and, provided that he is sdidfied that the worker is a
member in good gdanding of the union which reports the dispute, the Miniger will
atempt to resolve the dioute by condliation. For this purpose the Miniger will invite
the employer or his representaive to atend a joint meeting with the worker and his union
a which the mater of the worker's complaint will be fully discussed. If the dispute is
resolved & the Minidry, the paties will execute a Memorandum of Agreement which is
forwarded to the Industriad Court edablished under the Act for entry as an Order or
Awad of the Court. When 0 entered, the agreement becomes legdly binding on the
paties. If the disoute remans unreolved by the Miniger, the Minider will issue an
unresolved cartificate in which he will cetify that the digoute reported by the union on
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the worker's behdf continues to be unresolved. Either paty may, in the case of an
unresolved dioute, seek the intervention of the Indudtrid Court in resolving the dispute
compulsorily. Upon receipt of a request by ether paty, the Industrid Court will then
summon the parties before the Court, and after the observance of preliminary procedures,
the Court will hear and determine the metter by making a compulsory Order for the
determination of the disoute. Where the worker is not induded in a bargaining unit which
IS represented by a mgority recognized union, there may be no formd grievance
procedure which may be followed but he can dill raise his grievance with his employer
informdly. In such a case he will not normdly be dlowed to have a union representative
present a the hearing of his complaint. If the grievance is not resolved and he wishes it to
be determined by the Indudrid Court, he may do S0 through any trade union of which he
is a member in good ganding. Such a union (a minority union) may report a trade dispute
to the Miniger under the Act. The same procedure as outlined above will then be
followed for the resolution of the dispute by condiligtion, faling which the digoute may
be forwarded to the Indudrid Court for hearing and determination. There is a right of
goped on a point of law, only, from decisons of the Indudrid Court to the Court of
Apped, and, in certain cases theredfter, to the Judicia Committee of the Privy Council.

Sales Persons in Department Stores

Such workers normdly operaie as dependent workers. Consequently their terms of
employment are ether fixed by an individud contract of employment or by a collective
agreement if the workers beong to a unionised bargaining unit. In dther case they ae
ubjected to the economy wide Minimum Wege Orde. The principd indruments
govening their work are collective agreements, individud agreements and the Minimum
Wage and Ovetime Ordes There exig no jurigorudence as guiddines governing ther
work. Consequently they remain inadequately protected in lav and in practice on dl
grounds. It must be recdled thet jurisorudentid guiddines have the weight of lav given
the common lav sysem as exig in the Caibbean. Thus in the absence of formd legd
codes, a juridicd decison a a Court can dso be interpreted as a form of law, as a
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precedent. This is why jurisorudence is important in the absence of laws. An actud copy
of an individud contact obtained from a sore worker is atached. It is agtonishing thet
while the duties of the workers are dearly spdt out, there is asolutedy no reference to
wages to be pad and provisons for ovetime payment. Even the dipulation which
involve “a lunch bregk” is in direct violaion of recent minimum legidation which spdls
out the following conditions concerning med breek and lunch bresk:

“ A Worker is entitled to a meal break of no less than three-quarters of an hour
after no more than four and a half consecutive hours calculated from the schedule
time of commencing duty and an additional rest break of no less than a quarter of
an hour after a subsegquent period of no more than three hours’. Section 4 (1),
Minimum Wage Order 1999.

Clealy the individuad agreement does nat recognize the provisons esablished in law that
protect workers. The agreement is dso Slent on payments for working overtime and on
Sundays and public holidays. In practice workers are pad a “flat rae’ for working on any
day and any time. Many of the workers are employed in amdl sores which are subjected
only to the Minimum Wage Order and invarigbly they are pad the minimum wage, and
in some caxss less than the minimum wage. Such workers generdly work within sife
environments, but in event of accidents, they are not aware of their rights. They should be
covered by socid security messures but ther employers often discourage (snce the
employer pays codts) them from regigering with the nationd security authorities and so
many of them are denied the benfit of socid security legidation.

In theory these workers are free to associate and protected in doing so by the law.
However, in prectice they ae activdy discouraged with the fear of victimization and
dismissds They are therefore unwilling to join and paticipae in trade union adtivities
And the mgority of workers in this sector have no collective bargaining rights because
they are not unionised. These workers have the badc rights as described in Table 1,
however, in practice they cannot exercise those rights. Employers are dso versad in
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adopting severd union avoiding and union buging drategies which further frudrate the
efforts of low wage workers to organise (for more on union buding techniques see
Moonild 1994).

In teems of adminidrative arangements for dispute resolution they can aval themsdves
of the same procedures that are avallable to truck drivers, as described aoove. In practice,
the dore workers will not take up a dispute with ther employer, snce more likdy then
not, the employer will dismiss the worker, who will then be on the breadline for a long
period without any source of income while the grievance handling mechinery grinds on &
snal pace. As one worker said, “reporting a dispute to the Minigtry of Labour is as good
asgetting fired”.

The author had the opportunity to interview severa store workers and officas of the
union that organizes this category of workers i.e the Nationd Union of Domedic
Workers (NUDE). It was amazing that the mestings with the NUDE were hdd in a doak
of secrecy, it was like an underground mesting. The workers, the mgority being women,
meet dandedtindy a the officehome of the union’s leaders | am told that the members
would hide from employers and will not disclose that they are members of the NUDE, for
fer of victimization. Not surprigngly the union has a very high turnover, many women
ae darad to openly join the union or paticipaie in union activities. Workers raised
severd complaints during the megtings.

1. Thee is a dependent-independent reationship between the worker and her
employer, she is dependent on him for orders, in the case of the ssamdresses in
the group.

2. When the Minimum Wage was introduced severd employers severed the
relationship with workers and then re-hired them as independent contractors,
some even pay under the minimum wage

3. Workers actudly adminigrate themsdves in that they do not receive pay dips and
any offigd natification of dautory deductions. The women mus keep private
records of ther hours and pay. In 0 doing the women do not sign for recaiving



monies. They are never certan that the employer makes the Sautory payments
(as opposed to deductions) to the government authorities.

. Store workers often work excessve hours and on public holidays and Sundays,
when they work overtime, there are no extra payments for such work. | was told
of one employee who works Monday to Thursday 8.00 am to 5.00 pm; Fridays
8.00 am to 6.30 pm and Saturdays 8.00 am to 2.30 pm. Of course during any
holiday period, such as Chrismas, employees in dores often have to work lae
into the night, until 1000 pm. The women complain that they often work extra
time a the flat rae yet if they ae five minutes late, the employer cuts ther
sdaries. Incredibly, an employer pays a flat sdary to one worker of $56 per day,
the minimum wage for 8 hours, yet the worker in question works over 10 hours
per day. The employer deemed this*“ showing commitment to the business’.

. One employer had a novd way of offering a reward for working on public
holidays, something to the effect of asking the worker to work on dl but one of
the nationd holidays, she was pad fla time for dl the holidays worked and
ganed the one not worked as an off day with fullflaa sdary. This is an unlawful
roigering for the purpose of denying workers ther overtime and premium rates
for working on holidays and Sundays.

. Workers often have to punch a time card for every bresk. At one dore the
employer was giving a twenty-minute lunch bregk; again this is in violaion of the
Order, which dedswith conditions for lunch bresks.

. The women in dores often have to wear uniforms to work, yet they ae not
provided with such uniforms. They mugt buy this out of ther meagre slaries or if
the employer provides the uniforms he deducts monies for this purpose.

. As can be seen from the agreement atached, workers smply don't have a job
description, in such a condition, the employer can ask the worker to do any and
evaything. Women complain tha employers hire them to sl in the dores yet
they often do deaning of shelves, toilets and warehouses.

. The women are ds0 denied socid security; there are no penson plans, medica
coverage or Sck leave or vacation leave.



10. The union dso complains about the labour ingpectorate a the Minisry of Labour,
as bang ineffectuad and counter-productive. | am told of workers and activists
who actudly got fired after the labour ingpector visted ther place of work.

11. The union's leadership dso complained that even when an employer is found
quilty of violaing a labour code he is not pendized as opposed to when the

worker isfound guilty of an offence.
Construction Workers

Condruction workers can operate in several categories such as dependent workers, in
“triangular reaionships’, as <df-employed workers and  as  independent- dependent
workers, it depends on the naure of the individud arangement into which they have
entered. Many such workers are paty to individud arangements with ther employers
and vey few condruction companies have collective agreements with a recognized
mgority trade union. Therefore it is dther the individud contract of employment or the
collective agreement which will govern ther work. There are no jurisorudence guides
relating to condruction work, consequently condruction workers reman unprotected in
lawv and in practice on al scores. Accordingly, except in those cases where there are
collective agreements, the rates of pay and other terms and conditions of employment are
determined soldy by ther employers. It is in respect of hedth and safety where
condruction workers face the harshes of conditions There is very little means of
ensuring that the hedth and safety of condruction workers are protected on a daily bass
In many cases, they are not provided with adequate safety gear. This issue of hedth and
sdety, as it rdates to condruction workers in the petroleum industry has occupied the
atention of the ILO since the early 1970s*. They are, of course, traditiond problem
aress but with a new and expanded scope. For example, hedth and safety associated with
the use of information technology and Sate of the at machinery.

33 See Social Problems of Contract, Sub Contract and Casual Labour in the Petroleum Industry. Report 1,
International Labour Organization, Programme of Industrial Activities. 1972. Geneva: International Labour
Office.
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While the nationd datigtics on indudrid accidents compiled by the Minigry of Labour
does not provide any dis-aggregation by daus of workers involved, the reports from
trade unions suggest that accidents involving contract workers are dso increesing in
relation to congruction employees. Trade union officers interviewed report that more and
more accidents occur involving condruction workers on contract, however these often go
unreported or unpublicised Snce no union is present to “meke a big ded out of it”. They
aso tedify that many contractors Smply do not put finencia resources to ensure a safer
workplace. Only if they are convinced that a safer working environment will save money
will they meke the invesment. The unionised companies teke safety serioudy, snce they
pay for accident leave, medicd expenses and loss time injury. Other companies dso
promote safety policies as part of 1SO9002 criteria

Many contract condruction workers in Trinidad and Tobago are generdly younger and
may lack the high degree of training and experience of dandard employees Some
contractors don't gopear to have the incentive to train workers since they complain about
the turnover rates among trained workers and secondly very few contractors have the
ovedl fadlity specific knowledge required to provide training. Within the firms
contacted, severd would just require contract workers to have a cetificate in thar
specific kill, a letter of recommendation tedtifying to experience, and such forms as a
medica certificate and in a few cases workers would have to pass a physicd and take a
drug tes. While a the user enterprise, in addition to those tests new workers usudly
work for 3-6 months as an gpprentice with senior employees and do periodic
examindions and refresher courses to upgrade skills and knowledge in hedth and sfety,

human resources, communications and even hygienic dandards.

| found that hedth and safety is more of a concern for those contracting companies
goedidisng in technicd work than for the generd contractors. Stringent safety policies
and practices obtain in the specidised service companies, they often replicate the safety
programs of user firms While conggency with I1SO requirements dso dictae sofety
traning initiatives.
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The case of the stedl company, Ispat® (CIL - Caribbean Ispa Limited) is instructive in
any discusson on hedth and safety a the workplace My own data (Moonild 1998:143-
147) which | obtained over a four year period of fidd research can illudrate the problem.
Notwithstanding a massve investment in safety, the company was dogged by hesth and
saely issues, which naurdly became grave indudrid rdations concarns. The daus of
sdfety on the plat has been a perennid complant of the union and a ussful whipping
horse in times of indudrid tenson. The year 1996 had been one defined by much
indugrid upheava surrounding heath and safety and environmentad issues Between
December 1995 to the end of January 1996 there were no fewer than 3 serious cases of
injury to groups of workers. See safety records at Ipat, Table 8.

Table 8: CIL Safety Records 1989-1995 (CIL Annud Reports).

Year 1989 1990 1991 1992 1993 1994 1995
0. of First Aid Cases
No. of Loss Time Injuries 181 151 141 110 86 106 109

Total 1466 1486 1500 1429 1101 1887 1480

Severd accidents occurred in the short period December 1995 to July 1996. Due to ther
sveity further suspicion was cast upon safety conditions a Ispat. A catalogue of the
accidents read asfollows

2" December 1995 - three contract workers are injured when a heat shidd fdl from an
overhead crane.

27" December 1995 - an exploson, two contract workers burnt, no compensaion
forthcoming, one contract worker filesaavil suit agang Igpat daiming compensation.

8" January 1996 - an explosion, two contract workersincur burns.

8" May 1996 - an exploson, four workers (two contract workers) injured, the union

clamed that saven workerswere involved but only four were trested for injuries.

34 | gpat isaHindi word which meansstee .
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6" July 1996 - a welder is bumnt while working on hesting a gear for extraction in the
centrd serviceswelding shop.

8" Ly 1996 - a contract worker's finger is severed when a barrd falls on his hand, he
wastrying to move the barrd manudly.

9™ July 1996 - afata accident kills one contract worker.

The Sted Workers Union of Trinided and Tobago (SWUTT) damed in a press datement
headlined “Ispat A Danger Zone' that up until November 1995 there were more than
1,300 firt aid cases™. This &t the tone for 1996. The SWUTT further damed that
workers in a bid to earn the production incentives were taking undue risk (usng defective
equipment, following unsafe working practices working without proper safety gear) to
meet demanding production targets and earn extra income. Additiondly, congruction
workers on contract were exposed to greater risk since they were caled in to perform
jobs that regular workers shun due to safety concerns. The contract workers were coerced
to underteke these jobs dnce refusa often meant dismissal. Not surprisngly many of the
accdents during the year involved contract workers. | was told by the contract workers
interviewed that a practice exis whereby workers would wear safety boots and hemets to
get onto the plant (a requirement a the gate) then take it off and pass it out through a hole
in the fence or via one worker going out to other @ntract workers to get in. Therefore a
any onetime many contract workers are without safety boots and hemets.

Even the sdfety figures are dso a source of digpute. The company can and does marshd
data (Table 8) to suggest that accidents (in different dassfications) have been reducing
over the years. Although Igpat’'s internationd rating in terms of accidents in the Sted
indugry is above average, the union dams that they are usng “datidicad conmanship”,
snce the company's figures do not indude accidents of congruction (contract) workers.
The SWUTT adds tha loss time due to accidents is cadculated if the injured worker takes
accident leave. In many cases workers are influenced to take sick leave to cover loss time
due to accidents. Furthermore, an accident only qudifies as log time if the worker is
home on accident leave for three consecutive days and over, but workers the union

35« | spat A Danger Zone!” , TNT Mirror, 4™ January 1996.
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contends, are forced out to work before the three days expires®®. What this means is that
the Ipat safety data maybe sgnificantly deflated.

Severd employers of condruction workers are dso smal scale or roving contractors who
recruit labourers and pay an agreed wage for the day work or task work. The employer
regards the worker as temporay and do not conform to sodd ety lavs. While dl
workers enjoy the basc (fundamentd) right to freedom of association, in practice there
ae svad feaures or chaacteridics of condruction work tha militates againg
association and organization. These can be dassfied according to (i) the organization of
work, (i) the product market and (iii) the labour market.

In terms of work organization for congruction workers, outdde of a bargaining unit, one
can think of the following aress:

1. The duration of the contract - employment rdaionships are nather of a continuous
nor unspecified duration, insteed the relationship has a specific termingtion date and/or
the job peformance is interrupted. The socid reationship underlying the contractud
tieisaso time sedific.

2. The duration of work - the increase in part-time work, the hiring of periphera workers
within the wider labour market and its increased propengty within the contracting
sector is indicative of atempts to dter the employment rdationship. It may include a
reduction in norma working hours (horizontal part time), or by full time work being
done on dternae days (vertical pat time) or job shaing and job dterndion in
comhbination with an unemployed worker.

3. The place of work - work is carried out outsde the centrd place of production (i.e. the
plant or firm). Because of the nature of work and the technica capability of managers
today, one canot depend on control (in terms of what, how and when work is
peformed) to indicate subordination but increesngly subordingion hes to be
measured in terms of the link between work and organisation. An abundance of case
lawv on contract disoutes in the Caribbean and on both ddes of the Atlantic seek to

36 ) spat not Spending a cent on Safety” , TNT Mirror, 24" May 1996. p. 5.
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address this contemporary dilemma The bilaerd rdationdip - increesngly the
relationships became bilaterd between the employer and the individud concerned. In
the case of triangular rdaionships involving the worker, the usr enterprise and the
contractor - the worker is usudly legdly bound to the later dthough soddly and
economicaly dependent on the former.

4. The bilaed individualistic rddionship — increesngly the rdaionship becomes
bilaterd and individudised, asthereis amovement away from collective rdaions

5. The avalahility to work - in the dassc modd of employment, subordination consst
of being both maeridly and legdly avalable to work (a worker is ill bound on
contract even though on halidays or ill). In the new modd a pre-contractual Stugtion
aise whereby the worker promises to work (labour on cdl). There is no legd
protection to such workers dnce such subordingtion is not juridicd but socio-

€economic.

The impact of these processes on labour organisations and the terms and conditions of
workers is a dgnificant devdlopment in labour-management relaions The adoption of
any form of labour utilisstion depends upon the production process (induding
technologicd innovations) and the product and |abour markets within the given indudtry.

The centrd characteridics of the product market for condruction firms which affect
freedom to organize, are:

1. Herce competition among firms - this means that employers are prone to cost
reduction drategies in an indudry whee firm dze ranges from multinationd
subgdiaries to saf-employed contractors. When interviewed managers were quick to
point out that competition from new-comers in the industry led to a grester need to use
labour only on demand. They dso bemoaned the fact that this affects training, sSnce
companies are reuctat to invet heavily in traning when the bendfidaries would
rapidy move on to competitor firms ether for better terms and conditions or when
another firm gets a bigger share of the locd contracts. In this scenario workers must
seek to upgrade ther <kills outsde of the firm via dae and private traning programs
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gnce the employer may not ddiver much kill trander gpart from narrow job specific
traning.

2. Demand is highly voldile - the levd of foreign invetment reflects a any given time
the date of the condruction sector. Investment levels have fluctuated sharply over the
last decade and 0 has employment levels in condruction. The large companies are
inulated from this effect snce they dso operate within the regiond maket and ae
less affected by fluctuations in the loca market. The large firms can then encourage
company loydty and offer good terms and conditions of work in line with trade union
demands. Therefore it is the andler firms which have a disncentive to mantan a
sable permanent workforce. Generdly, the condruction sector is highly locdised and
labour demand depends upon government invesment policies, conditions of welcome
for foregn investors (price of gas preferentid rates for infradructurd requirements)
and the flow of contracts The voldility of demand is compounded by weather
dependence and seasondity, in that congruction work escalates during the dry season,
even then unexpected ranfdl can hinder work. Additiondly, many of the user
enterprises teke advantage of long holiday weekends such as the annud Canivd
holidays in February or March and the Eager weekend to embak upon planned
shutdown and maintenance operations. Many contract workers are not entitled to
overtime or premium or tripletime rates for working on such holidays.

3. The eae of entry - the indudry is characterised by esse of entry a the lower end
resulting in a large number of amdl firms, this leads to price competition, pressure for
cod reduction and an associated preference for usng casud labour as opposed to
permanent workers. The volatility of labour demand means that contract labour is well
auited for this industry. Because of this ease of entry, new inexperienced contractors
can quickly regiger a firm, outbid traditiond firms and make a quick profit. This
condition encourages fly-by-night operators These companies leave behind unpad
wages and redundancy lidbilities They often change names, rdocae and begin
operations anew.

Indeed the character of the product market lends itsdf to the use of nonsandard
employment. Furthermore, work organisation and work processes dictate that contract
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workers in the condruction sector are by definition fluid and difficult to organise The
following characteristics are noted:

1. The processss are highly sequentid, differentisted and discrete, each requiring digtinct
trade <ills and tools Beginning with dte prepardtion (excavaion - demand for
backhoe operaors heavy equipment drivers, very few labourers), moving onto
condruction (requiring builders, fabricators, masons, carpenters), then to dectrical and
indrumentation specidids dl the way to mechanica and piping works. Even when the
condruction phase is completed, many contractors retain agreements to do “shut
downs™®” and maintenance operations. Because of this production process esch
secidig tradesman is only employed and needed for a rdatively short period of time
then making way for the next group of tradesman for another specific role in the
production process. This can dso mean making way for an dtogether new contracting
firm which specidises in the next production process for example from dte
preparation to plant condruction. Hiring is therefore for a limited time, workers may
reman employed by afirm only if more contracts are forthcoming.

2. Production processes ae manly <kill intendve, the use of unskilled labourers is
limited to paticular agpects of production such as dredging, loading meaterids and
watchman sarvices

Features within the labour market dso militate againg organization.

1. During boom periods, the condruction indudtry dtracts a host of newcomer firms each
looking to make use of ties to the large contractors or dae enterprises. Employment is
trandtory, workers move in and out of jobs as demand requires. These workers are
therefore not prone to agitating for employment security, unionism, and even industry
safety standards which core workers are concerned with. Ther man concerns are
offers of work and quick pay by cash. The workers conditute an itinerant workforce of
contract workers. A high labour turnover again does not lend itsdf to stable and secure
employment with any corresponding desre for worker organistions.  Interestingly

37 Referred to in the United States as “renovation and turnaround jobs’.
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many workers have dso given up on the progpect of getting sable, full time jobs with
dl the benefits of unionism. Condruction workers seem to fed that such ambitions are
unredidic when every day they see union members being retrenched and the large
unionised firms dodng down or downszing. They place a high vdue on a sies of
short-term jobs.

2. Low job security and fluctuations in wages dso characterise congtruction work.

3. Workers by virtue of being trandent do not develop a collective consciousness. Many
workers are not only uninterested in organisation, but their individudisic nature aso
mekes them anti-union. In addition, workers ae deployed a severd locations
aImultaneoudy, little contect is possble even among workers within a firm. | was told
that at times workers do not know if co-workers are even in the country snce they
may be adroad on job contracts. Hidoricdly, the rgoid mobility and isolation of the
workforce dso account for ther propendty to reman non-unionised (Report 1l for
Petroleum Committee Mesting ILO: 1972:32).

With collective bargaining in the condruction indudry dmost non-existent, workers must
aval themsdves of the dispute resolution machinery destribed earlier, which is avaldble
to dl workers.

Case of the Private Security Industry Workers*®

The private security industry (PSl) workers are today a maingream workforce in most
indudrid societies. This industry has expanded rapidly in the deveoping Caribbean
dates. There are severd reasons advanced for the growth of the PSI. The industry can be
seen as a result of the globd demand for security commodities and sarvices. In the late
1980s one witnessed the escddion in insecurity within Trinided and Tobago as tight
budgetary conditions impacted upon the effectiveness of the dae protective agencies.

38 For the following discussion on the case of the Private Security Industry (PSI) workers, | depend heavily
on the fieldwork which | conducted in the period 1996-1998 in Trinidad. On that occasion the data obtained
was used for a chapter in athesis “ Changing Labour Relations and the Future of Trade Unions: A Case



Indudtrid restructuring a the leved of the enterprise gave impetus to an escadion in the
use of private policing. Many firms faced with the prospect of competition and the need
to enhance effidency and productivity levels within the organistion, were determined to
cut employment cods by resorting to the casud/contract sysems to provide ancillary
sarvices previous done in-house. In this regard such services as deaning, mail rooms, and
security were contracted out. Internal  security  depatments were cdosed down and
security was dther outsourced from edtablished private firms or by offering individua
contracts to previoudy full-time daff. Such contract security is provided by an
assortment of large and amdll firms catering to different ssgments of the market.

A profile of one large firm will give an indication of the magnitude of private security.
Securicor is a joint venture between the largest conglomerate (Ned and Massy Holdings
Limited), Securicor Internationa of England and the Republic Bank of Trinidad and Tobago
(the larges commercid bank in Trinided and Tobago)®®. The second largest commerdid
bank, the Royd Bank, dso has its own security company subsdiary. As of 1995, Securicor
provided guard service & 146 Stes throughout Trinidad and Tobago. The company monitors
darms a 746 premises and provides patrol and/or response service to 702 properties. Its
cadh-intrangt sarvice handles cash movements for severd mgor commercid banks and
collects cash from over 435 customer sStes ech day. The company employs 800 workers
and has aflet of 70 vehides*. Sixty five percent of Securicor'sworkers are casual.

The exact number of firms operating in the PS is unknown. An egimae based upon
information from those interviewed suggedts that there may be between 150-200 firms in
exigence. The ydlow pages of the Trinidad and Tobago telephone directory lists over 200
such firms It is concaivable that there may be other firms in exigence which do not
advertise

Sudy of Trinidad and Tobago”. PhD thesis, 1998, Ingtitute of Social Studies, The Hague. A copy of this
thesis has been lodged at the ILO’slibrary in Geneva.
39 Neal and Massy Holdings Limited is the largest private sector company in Trinidad and Tobago, ranked
by number of employees (6,736). It has an asset base of US $ 82 mn, 16 subsidiaries and 10 associates
gAugust 1992).

0" Securicor Delivers Peace of Mind", Sunday Express, 29" January, 1995, p 18.



On the supply dde, the surplus of young, rdaivey unskilled (and without much forma
education) mae labour lent itsdf to the establishment of a chegp pool of recruits eager to
earn smdl sdaies The guarding sector of the P is labour intensve and often provide a
heaven for young untrained early entrants to the labour maket. The PS employs
goproximately 40,000 workers, a sgnificant 9% of the employed labour force. The workers
are predominantly young men without much formd educatior!. Women are employed in
fewer numbers for guarding, female searches and dericd functions The larger companies
have around 20% femae employees.

In Trinidad and Tobago the mgority of P workers are unorganised. The Supplementd
Police Act (SPA) dipulates that only precepted officers may join an Edate Police
Asociaion (EPA). The vast mgority of officers in the sector are unprecepted. This piece of
legidation aso prohibits precepted officers from joining a trade union and places issues of
discipling, promotion or trandfers (burning issues to guards) outsde the purview of the
EPA*2. Security guards are governed by the SPA (1906,1950) which does not define guards
as workers under the purview of the IRA (1972) and cregtes another conflict as to what
Minigry has responshility for the goerations of the industry. Under the colonid system, the
Miniger of Home Affars assumed responghility for the police However, dter
independence this Act was not amended to darify whether the Minisiry of National Security
or the Minigry of Labour would be respongble for the industry. Wheress the Police Service
Commisson (PSC) is respongble for grievance handling and promations for the Sate
police, private security workers have no such recourse to gpped and unless organised are
outsde of the jurisdiction of the Industrid Court.

The EPA represents a fraction of precepted officers mainly in the large paradatds
Organised workers, covered by the EPA, enjoy negotiated and respecteble terms and
conditions of work. These officers are themsdlves enployees of the security department of
the corporations or paragtatals. But this is changing, many companies prefer to contract out

41 Thisis an unofficial figure that has been used by the Ministry of National Security. It is difficult to gauge
precisely how many persons are employed in the PSI, since many are found in own account employment
and with small firms which are unregistered with the Ministry of National Security.
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for security rather than maintain a security department. Unionising security workers on the
whaole is a difficult propodtion. The obstadles are numerous, they indude legidation, work
organistion, management’s overt hodility to labour organisations and firm sze. In the PS,
firm Sze and their unregulated gatus make it even more difficult for unions to organise and
mobilisemembers

It is not surprisng that organised workers bendfit from higher wages, sandard hours of
work, overtime payments, public holidays, annua vacation leave, Sck and cesud leave,
maternity leave, bereavement leave, time-off to attend EPA medtings, reambursament for
injury and loss of property in the line of duty, and a host of dlowances for subsstence,
driving and cdl back*®. Accordingly, depending on the firm's wage structure, compensation
received by association members is from 25% to 200% higher than that of unorganised
officers.

The PSI employees can operate as dependent or independent-dependent workers. For the
mgority their terms and conditions of work are agreed by individud contracts, a typicd
contract is adso atached to this sudy. In many cases workers are recruited by verbd
agreements which outline only their rate of pay and the extendve rules and regulaions
governing ther work. The individud contracts are bereft of al other terms of employment.
Such workers are aso to be protected againg abuse by the Minimum Wage Order 1999 and
the provisons therein regarding overtime payments and med/lunch bresks Because the
majority of such workers are unorganised, very few cases of trade disputes have reeched the
Indudtrid Court and thusllittle jurisorudentia authorities have evolved.

PS workers, like other workers deemed low waged workers, suffer many of the grievances
of truck drivers and gtore attendants dedt with earlier. Their wages are a time under the
minimum. The recent introduction of a Minimum Wage Order hes atempted to curb the
wege exploitation suffered by the PS employees, however the EPA dill maintains that

42 Section 38:2 of the SPA (1906,1950) states that, "No representations shall be made by the Estate Police
Association in relation to any question of discipline, promotion or transfer affecting individuals".

43 For example, see "Memorandum of Collective Agreement Between Securicor Trinidad Limited and the
Estate Police Association” 1992-1994.
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while the law is in effect, employers continue to violate such meesures. The enforcement
mechinery of the Ministry of Labour appears wesk and ineffective.

In the P, low wage rates gppear even more abhorrent when one takes into account the
long hours of work imposed upon workers. Low wages and long hours are the twin evils
of employment in the PS. While it is undergandable that security mudt, by definition,
involve unsocid hours (like dl essentid services), the propensty of employers to exploit
workers by paying low wages and demanding excess hours without commensurae
compensation or even rest periods padld those conditions in the Export Processng
Zones (EPZs). For PS employees, a 12 hour shift per 24 hours is the norm. However,
many indances of officers working 1218 hours per day for 67 weeks occur. Working
over 60 hours per week is dso common, as wdl as working continuoudy for over two
weeks without rest. The hours of work can vary from 36 to 72 per wesek.

In many work gStudions, employees do accept long and exhauding hours of work.
However, when to these requirements are added the unbeardde state of working double
shifts & 12 hours, the mentdly draining nature of security work, the emotiond sde of
riking limb and life & any moment, it makes for high sress and a frudraing exigence
compounded by low wages and unfar conditions of work. Very soon this work has an
adverse effect upon the officer, higher family and ther qudity of life A passonae plea
was heard from a corpord a one security firm which read:

I myself have worked eighteen days straight (in 12 hour shifts) to be given one day off. |
slept for the entire day and had to go to work the next day. If | didn’t go | would be fired.
Who should | turn to? | am not lazy, | am willing to work but | am being advantaged. Pay
is late in coming, family time nil and | leave and return in the dark. Married men have to
leave their wives and children at nights for weeks at a time, thereby putting them at risk.
As | am finishing this letter | am hearing about a guard who has been working 36 hours
straight and has just arrived to work another 12 hours on the post. Can this man truly
guard anything? Does he care about anything else but rest and sleep? Complaining about
our situation could get us fired or demoted. There is no one to turn to. (Moonilal

1998:227).
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A sargeant dso complained about the long hours, as much as 20 hours per day, after
working such hours for 67 days a week the sergeant asked, “What good is that man to
himsdf, his family or to anyone? This is caudng a breskdown in family life and the
community as a whole?’ | adso heard amilar gories from severd officers of the absentee
faher and fed-up wife and children. This has a long-term impact upon dability a the
home and wider sodd ills A chilling and wel-aticulated account from the wife of one
Security guard read asfollows

...as a wife of a security officer, who by experience knows the pressures of being
underpaid, and the effects it has had on me personaly, physically, emotionaly, mentally
and otherwise, to the point of being deeply troubled, depressed and frustrated, the
unbearable agony of being exploited... There is no form of recreation as a family due to
my husband’s lengthy working hours - 12 hours each day. As for me when my husband
has to work the am. shift, my day starts at 4.00 am. and when he is gone the kids need
attention, plus my household chores. In the evening | seeto their lessons etc. My husband
returns home at 6.50 p.m. exhausted after leaving home at 5.15 am., to cool off, bathe
and eat. By 9.30 p.m. | am out of order for that is when my domestic program is
completed. It is the same with the p.m. shift. It's not worth the sacrifice. | don't even
know what its like to enjoy an evening out as a form of relaxation with my family, no
form of recreation whatever, not even the pleasure of a movie with my husband much
less the luxury of an ice cream. Security officers and their families only exist for the
purpose of keeping the managers of security companies rich in abundance, while many
have been forced to submit themselves to poverty which has been ruling our homes
causing domestic conflicts that are destructive by nature, resulting very often in shame
and embarrassment...(Moonila 1998:227).

This succinct account adso tells an important sory of the domestic burden that befdls the
femde membas of households when ther mde patnes ae in security work. The
women are cdled upon to father the children and atend to dl household chores But this
aso leads to the breskdown of family life. One security guard confessed that “as a result
of these disadvantages we have a very poor family life and some of us have even logt our
spouse to this cause’.
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In the fidd | dso heard dories aout the effects of long hours and double shifts on the
hedth and safety of security guards (and by extenson the safety of the public) as it
rdlaes to officers developing medica problems such as exhaudion, hypertenson, having
blackouts and temporary loss of vison. One officer from a lage firm (with over 400
employees) reved s that:

At (firm name mentioned) blackouts and other over-work related health problems are very
common but are rarely reported. A few months ago | prevented one of my co-workers Officer
**xx% from obtaining serious injury when he was falling face down after working more than 9
hours continuous shift at the ***** Shopping Plaza.. Several officers were not as fortunate as ***
including *** and **** who have received serious injuries due to blackouts on the job, after
working abnormal hours...(Moonila 1998:228)

There is in the PS a widespread practice of fining i.e deducting fines for aleged violation
of company rules and palicies. In effect, managers can hgphazardly cut the pay package of
workers in the name of rules and regulaions. Without any posshility of apped, labour
representation or for that matter any dement of naturd justice, the mgority of PS workers
must accept without objection this practice whereby ther dreedy meagre sdaies are
unlawfully reduced. That it is accepted, demondrates the goparent maleshility of security
workers. The recurring irony of insecurity among security workersis again evident.

A more chilling and intimate undersanding of how this date of afars affect the lives of
red people and families is gleaned from interviews with officers and their relaives. One
officer in alarge firm complains about wages and fines in the following manner:

I am employed with (firm name mentioned) for the past three years as a security officer,
my wages are $3.75 per hour | work one hundred and twenty eight hours afortnight. The
company has absolutely no benefits at all only fines. You have to pay $300 for uniform,
$100 for sleeping, $45 for not reporting to work, $45 for not saluting the visiting officer
and many other fines (Moonilal 1998:230).

The exploitation of such workers can leed many to consder unlavful means to remedy their
plight, says one worker (a dog handler) who cdled himsdf a*“vex and disgusted guard’:
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| work from 5.00 p.m. to 7.00 am. every night without any day off for $3.75 per hour.
My grievances are many, but | still have to work to put food on the table for my family. |
have to work under conditions like, no proper place to secure oneself, have to pay for
uniform, for boots, no days off... and if | am found with my eyes closed or even not aert
the charge is $50 dollars, so imagine working all nights from 5.00 p.m. to 7.00 am and
being charged $50 dollars and you are only working for $52.50 per night, this only leaves
someone with no other choice but to commit an unlawful act to put food on histable.
(Moonila 1998:230).

Additiondly, PSI employees complain about the lack of proper fadlities on the job, for
example when pogted a a dient's compound. One femde officer a the medicd complex
complans that “we have no tea bresk and our lunch time is 15 minutes to eat”. This is not
atypicd for the PSl. Other types of complaints were receved such as the falure of
companies to provide basic equipment such as notebooks, pens, batons, a clock, etc. to
officers working on indudrid Stes In isolated job Stes officers are prevented from having
radios or tgpe recorders with which to dleviate the boredom and monatony of such work. In
some cases officers are exposed to the eements when working outdoors, there is no proper
shdter, neither are raincoats or boots provided. At some postings officers remain with no
drinking water and toilet fadlities Officers in a mdl complained to the author thet they
were in the embarrassng pogtion of “begging” a mal tenant to use his washroom facilities
onadaly bass

In many cases workers complain that employers do not provide dependable transport to and
from the work site.

Security guards can be citicdly injured during robberies hijacks dvil unrest, indudrid
protest, etc. Minor injuries are dso routindy incurred such as dog bites, vehicular accidents
and injuries sustained during training. Guards are often without any insurance and get no
compensation to cover ensuing medicd bills. One disgusted worker complained that & his
firm the workers are not covered for injuries and medicd trestment while the manager
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recently took out insurance policies for the dogs In the PSl it seems that even the dogs are
better off than the workers. Of course risk and security go together, however many PSI
workers gopear to suffer from a double blow of incurring injuries and having little or no
compensdtion. If employers do pay the date natiiond insurance compensation and hedth
surcharge, the Workmen's Compensation Act dlows for a minima compensation to injured

workers or to the family of aworker who dies on the job.

Ancther area of contention revolves around the rights of P employees to what might be
conddered as normd vecation and dck leave. Without any form of labour protection,
many security workers can find themsdves devoid of leave entitlements

Worker organistion in the Pl is a its lowest in both large and amadl firms, regrettably in
an industry where collective action is most needed. The EPA represents gpproximately 5%
of dl private security workers. This means that the provisons in labour lav and the
protection of the Industrid Court are absent for the vast mgority of the workforce. So for Al
the high sounding affirmetions of the Court, workers to whom such protection is needed are
outsde of the corridors of judtice. If they do report a grievance to the Ministry of Labour,
they do s0 a therisk of victimisation.

This indudry is characterised by low levels of worker interaction on and off the job. The
vay rigorous shift sysem with long hours of work by aomised groups of workers on
isolated job Stes impedes worker interaction on the job. Many workers only see each other
vay briefly a the dat of a shift when they assemble a the company’s headquarters
awaiting orders and transport. There are dso occupationd feetures of security work which
militate againg olidarity. If a guard must be aways suspicious of everyone to be dert to
offenders then she dso becomes suspicious of fdlow workers as wel. The very nature of
security work does not lend itsdf to conversation between officers who are often scared of
exchanging views in fear that the ligener will “carry news’ to the management. A guad
declared, “ Some employers wants you to become news carriers or Naz’sto fellow worke's
which is very prevalent” . On the job they are not expected to converse with a dient’s gaff
gnce this may breed familiarity and undermine their role as a waichman over these workers
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In fact, one manager explained that as soon as a security guard become too dose to his gaff
he will request a transfer for the guard, as in the case of a guard who was beseeched to play
a cricket match with his dient's company workers. This was not in the best interest of
security. Off the job workers seldom meet on socid occasions and prefer, understandably
90, to pend those few precious moments with their families This makes collective action
and building worker solidarity al the more difficullt.

Women in the PSI

Severd complaints from femde officers were ared during the interview work. It must first
be noted that both mae and femde employees of the P suffer Sde by Sde as regards
wages and generd conditions of employment described above. However, femde employees
ae dbjected to paticua hadships such as sexud haassment and assault and
discriminetory trestment in assigning tasks which impede promationa opportunities.

Femde employess often complan of being harassed by managers making unwecome
sexud advances. One respondent told of a certain manager who had repestedly attempted to
rgpe femde officars. He further terrorised them by withholding ther pay packages if they
did not comply with his requests for sexud favours. We were told that this manager was
excessvely abusve when rgected. The women can be the victims of bosses or co-workers,
this being a mae dominated industry. Women report that harassment can take the form of
unwelcome pedering, touching, comments and suggedtive jokes and offendgve remarks
made about their gppearances. Other frequent complaints of femade security personnd
include inhibited access to the few bendfits given to mde workers (overtime and training)
and differentid deployment (rdegaied to office duties) due to the perception of having
phydcd limitations

When women ae given outsde podings they often have to work a locaions with
inaccessible trangportation to and from ther homes This dtudion is made even more
darming when we recal tha security firms are negligent in providing transport for workers
to and from isolated job Stes. A bold heedline in a weekly newspaper turned this scare into
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redity, it read “Female Security Guard Raped”’, and reported that “A femde security
officer returning home from work was savagely raped by an unknown assailant”*4,

Pregnancy can dso mean dimissd. Security companies are known to discourage women
from having children by a palicy of laying-off officers when they are pregnant or dipulaing
a time frame within which no maternity leave will be granted®. One femdle officer pleaded

asfollows

Presently | am pregnant, fortunately | am working but any day | could be sent home
because the minute your uniform cannot fit, | am not alowed to wear any maternity
clothing to work in, I will be sent home without salary or without maternity benefits. NIS
will pay for 3 months maternity leave a haf my monthly salary. Most of us women
officers are single parents, (with) no extra means of income, telephone hill, light bill,
water rate, food prices, we are barely making it...(Moonila 1998:249).*

This complaint is gpparently o prevdent in the PS that the Minimum Wages Board, under
the Minigtry of Labour, was forced to recommend specificdly that "in order to ensure thet
femde security officers are equitably tregted, provison must be made for appropriate
uniforms for pregnant officers™’. Although a Maternity Protection Act has been introduced,
the EPA 4ill complains thet in practice the female workers are inadequately protected since
the Minigtry of Labour seems unable to monitar employers effectively.

44 The Bomb, 26™ April 1996, p. 32. In the same newspaper report another employee related a story of a
fellow officer who was raped while waiting in the night for transport from a secluded job site.

45 One prominent firm only granted maternity leave to married women who worked two consecutive years
before pregnancy.

48 The maximum benefits paid by the National Insurance Board (NIB) can vary from $24 to $138 per week
depending on the earnings class of the worker, they are substantially lower than average weekly earnings.
47 Letter to the Minister of Labour from the Minimum Wages Board on Recommendations and Proposed
Order on Minimum Wages and Other Terms and Conditions of Service For Security Industry Employees,
27th October 1992.
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Conclusion

This sudy was meant to give an account of the status of worker protection in Trinidad
and Tobago and to describe the man dtuations in which workers lack  sufficent
protection and to identify the problems caused by a lack or insufficient degree of worker
protection. Having reviewed the vaious gtuations in which spedfic caegories of
workers remain unprotected within the loca labour market, 1 will conclude with some
recommendaions as to guiddines for possble sandard setting or other action by the
ILO.

Returning to Table 1, the matrix to conceptudise worker protection, one can conclude
that in Trinided and Tobago there exis a measure of labour market wide protection in
teems of fundamentd or basc rights that protect workers. By labour market wide or
economy wide is meant such indruments that protect workers regardless of sector or
caegories of work. What occurred before were sectord minimum  standards, which
provided, for example a minimum wage for specific categories of workers in particular
indudries such as gas ddion dtendants or retal dore workers The recent minimum
wage act seeks to protect dl workers across sectors and occupations, it is therefore |abour
mearket wide or economy wide.

Unlike gtudions in severd devedoping ocountries in Africaa Ada and Ldin Ameicy,
workers in the locad market are protected by the nationd condtitution in S0 far as the right
to assembly and freedom to associate are concerned. These rights are unchdlengesble in
jurisprudence and usudly a lav can only overide this conditutiond provison if it hes
the support of two-thirds of the full compliment of lavmakers in the Paliament. Within
dl the cases surveyed, those workers dill have the fundamentd rights as enshrined in the
congtitution.

At the secondary levd, the number of workers enjoying protection guaranteed from
collective agreements and the exiding labour laws is on the dedine Therefore the mass
of workers is devoid of the protection afforded by the IRA 1972 and the Industria Court.



Thoe organised workers in the forma sector (gpproximady 20%) reman fully
protected and in an advantageous postion. However, problems abound for those workers
who are unprotected and unorganised. In dl the categories (cases) sdected the mgority
of workers therein are in many cases unaware of their rights, and in some cases outdde of
the scope of protective adminidrative arrangements and devoid of protection in law. As a
rue low waged workers are dso without private insurance and depend on minimd
assgance from the date socid security system.

It is the congdered opinion of severd indudrid and labour reations practitioners
interviewed that the solution lies not with drafting more laws, legidation, or cregting new
dandards for the workplace. But on the contrary, what is required is greater inditutiona
cgpacity building to monitor the implementation of laws and adminigraive Orders The
date dso neads to exhibit greater political will in addressng issues of implementation. It
seemed to many that employers can get away with avoiding their obligations to workers.
Indeed policing the exiging laws is a serious nationd problem on the whole, not only a
the workplace. Until and unless the will ad capacity required are brought to the fore,
passng laws raifying conventions and obsarving dandards will meen little for the
working men and women of Trinided and Tobago. The fird recommendation may
actudly beto establish astandard to implement andards.

Notwithstanding the above, certan redities in the labour market sand out. Protective
dandards at the secondary and tertiary levels are weak and narrow in scope. It is dso
dear tha the policy of pursuing collective rdations in labour management rdaions
canot repone to recent trends in work organisation and labour  utilisation.
Collectivisstion was a ddiberate policy endwined in the post-independence labour
legidation which recognised trade unions and sought to protect unions and increase thelr
drength and propensty to dtract members. For example, recognisng only trade unions
(and not individua workers) before the Indudrid Court was a means to increese
collective rdaions within the labour market. In the current scenario the enpheds is on
individud relaionships. This hasimplications for labour organisations.
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Sandard sdtting should dso teke into account the new trends in employment policy.
Equdly important are the redities facing low waged workers, many of whom are found
in the amorphous informal sector. What is required is more economy-wide and labour
market wide sandards which guarantees basc protection to dl. Like the Minimum Weage
Orders and Maternity Protection Act, the date, with the technical assstance of the ILO
mug introduce more safety and protective measures which target the low wage workers.
In this context, the Minigry of Labour has taken initiatives to introduce blanket |abour
legidation that seeks to cover dl workers. For example, the Occupaiond Safety and
Hedth Bill, now before the country’s Parliament is a case in point. The Badc Hoor of
Rights Bill (or Labour Code) that seeks to provide for basic conditions to preval a dl
workplaces is another attempt to grant protection to dl paticipants in the labour market
and not only the organised sector.

Ancther criticd quedion is conformity with the codes How can the ILO asss member
countries to introduce and implement protective measures. Specific ILO actions must be
directed & enforcement of dandards In this regad technicd, human and financid
assgance to design modern inditutions and dructures for enforcing labour market policy
must be considered.

The ILO can play a more rdevatt role by monitoring the implementation of exiding
labour laws and udng its immense internaiond leverage to cadl member dates to account
for nonenforcement of basc laws which grant fundamental rights Agan it is worth
repedting that even when the protective measures become law, there is no guarartee that
the workers will benefit from such protection.

The human resource devdopment (HRD) function is criticd a the macro policy
framework for addressng unemployment and povety. The ILO's input in supporting
HRD policy and programmes is another area in which externd technicad assdance is
required. To date the training initiatives of the government have regped modest rewards.
The problem seems to be in co-ordinating and regulding the work of inter-connected
agencies and programmes. | argue that a mgor problem to be dedt with in the early 21%
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century is the question of implementation of stated policy. It in this area that the ILO may
think about asssing member countries in deveoping the high-effidency adminigrative
and inditutiond cgpacity to monitor and implement codes of worker protection.
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