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Constitution of South Africa

The Constitution of South AfricaAct 108 of 1996 was adopted on 10 May 1996 and
came into effect on 4 February 1997. The Consbituis the supreme law of the land,
binding on all organs of State at all levels of gamment. South Africa is a State
founded on the principles of a constitutional deraoyg.

The 1996 Constitution is the successor of theerariterim Constitution, Act 200 of
1993, which was brought into effect on 27 April 29%llowing the first democratic
elections in South Africa. The interim Constitutivas the product of months of
negotiations and effectively secured the demigbeten year old tri-cameral
constitutional system and the apartheid regimeclwhowed from it.

The Country is organized as a central State, whashbeen divided into nine
provinces.

The Constitution provides for three branches of @opment, namely, the executive,
the legislature and the judiciary. The Constitutiives recognition to the doctrine of
separation of powers by providing a range of varimechanisms which have been
designed to distribute power between the diffesphieres and levels of government
and to introduce various institutional checks aalhbces so as to prevent the abuse
of state power.

The executive consists of the cabinet, nationabgawent departments, the
provincial executives and the provincial departraelttis empowered to implement
legislation, develop and implement policy, direstlao-ordinate the work of the
government departments and prepare and initiaisldgign. Both the national and
provincial executives are accountable to the natitagislature.

The head of State is the President. He/she iseeldist members of the national
executive and enjoys a term of approximately figarg. The Constitution provides
that a national election must be held at leastyefree years and that a President
cannot hold office for more than two terms.

The legislature is effectively Parliament. Eaclihef nine provinces also has it's own
legislature. These ten legislatures function automasly and co-operatively within
the framework provided by the Constitution.

The legislature effectively has two houses: thadwall Assembly and the National
Council of Provinces [NCOP]. The National Assemimlyst have a maximum of 400
members and a minimum of 350 members of Parlianantiament is elected by the
public through an electoral system based on prapat representation.



The National Council of Provinces represents tine pirovinces and ensures that the
provinces and local government have a voice inidadnt when laws are made.

The Provincial legislature must have a minimum @h3mbers and a maximum of
80 members. Members are elected from provincied 68 the basis of the number of
votes received by a political party. Provincialitgtures are responsible only for
passing laws specific to its province and the lpassed are only effective in that
particular province. Parliament may intervene ame@d these laws, if the laws
undermine national security, economic unity, nagl@tandards or the interests of
another province.

Legislative authority is vested nationally in Pamiient [Section 44 of the
Constitution], whilst the provincial legislative thority vests in the provincial
legislatures [Section 104 of the Constitution].

The judiciary is responsible for upholding the lastshe country and for ensuring
that all laws passed by Parliament comply withGleastitution. The judiciary is
composed of various courts, judges and magistraitelcial authority is vested in the
courts. The courts of the land are independenbahgdsubject to the laws of the
constitution.

The hierarchy of courts are as follows:

The Constitutional Court;

The Supreme Court of Appeal;

The High Courts;

The Magistrates Courts; and

Various other courts established by Acts of Parliament.

The President, after consulting the Judicial SewviCommission and the leaders of
the parties within the national assembly appoimsRresident and Deputy President
of the Constitutional Court. Following consultatisth the Judicial Services
Commission, the President also appoints the Chifck and Deputy Chief Justice of
the Supreme Court of Appeal.

The Judicial Services Commission prepares listeadmmendation, which is then
used by the President to appoint the other ninggsiaf the Constitutional Court. The
President appoints all the other Judges in ther @itigrts on the advice of the Judicial
Services Commission.

Issues pertaining to labour matters are dealt lytthe Labour Courts and the Labour
Appeal Court of South Africa.

Labour Rights in the Constitution

The Constitution contains a Bill of Rights, Chapt&ro, which enshrines the rights of
all South Africans. The following labour rights aeshrined in the Constitution:

Section 18: Freedom of Association
Section 23: Labour Relations



Everyone has the right to fair labour practices;

Every worker has the right to form and join a trade union and to participate in the
union’s activities;

Every worker has the right to strike

Every employer has the right to form and join an employers’ organization and to
participate in the activities of the organization; and

Every trade union, employers’ organization and employer has the right to engage in
collective bargaining.

Labour Regulation

The History of Labour Law

Prior to the discovery of gold and diamonds in &dAfrica, the economy could by
and large be described as agrarian, with the n@nanic activity being agriculture.
The relationship between employers and domesti&everand farm workers was
governed by various Acts, including the Master Sedvants Act 15 of 1856. At this
time, the employment relationship was regardedeasga “master and servant”
relationship.

When gold and diamonds were discovered, miningi#cin South Africa rapidly
increased. The booming mining industry brought witm influx of labour and
workers to the mines. The first South African tradéon was, the Carpenters’ and
Joiners’ Union was established in 1881, largelgratect the interests of skilled
foreign workers working on the mines.

As the mining industry developed, the differenceatitical power between whites
and blacks became entrenched as trade unionsincglEngely for white workers,
mobilised increasingly on the basis of race. In11hie Mines and Works Act was
passed which reserved various types of work fotewvorkers only. This era was
very turbulent and a number of strikes, with tha af securing the position of white
workers on the mines, took place.

After the general strike of 1914, martial law wasldred and trade union leaders
were deported from South Africa. The “labour peaghkich ensued was short lived
as the circumstances of the mines worsened dine teconomic depression, a large
foreign debt and the rising costs of living. Thenes responded by restructuring. This
led to a number of white workers being retrenchédch in turn led to the abolition

of the ratio between skilled white workers and ultestk black workers on the mines.

This situation gave rise to the 1922 strike, onthefwatershed moments in South
African labour history. The result of this strikesvthe passing of the Industrial
Conciliation Act in 1924. This Act was the direotéfather of the Industrial
Conciliation Act of 1956, which was later, renantlee Labour Relations Act of 1956.
In terms of this Act, trade unions representingteimorkers were accorded
recognition, while a separate system for Black woskvere created.

In 1948, the National Party came into power, wtgatv the birth of Afrikaner
Nationalism. In 1950, the Suppression of Commumatwas passed which led to
the large-scale repression of union-activists. T9®0’'s was a turbulent time in the



political history of South Africa. This turbulentsd to the amendment of the 1956
Industrial Conciliation Act, in order to ensure ¢ner controls over black workers.

The Wiehahn Commission of Inquiry was establisimetid79 to investigate the
labour situation in South Africa. The resultantogmf the Commission went on to
change the face of South African labour relatiams labour law. The most
consequential recommendation made by the Commisgsrthe extension of
freedom of association to cover all persons, ireesipe of race or sex. The result was
that trade unions representing Black workers wexe able to make use of the
machinery of the Labour Relations Act of 1956.

The period between 1991-1994 saw the birth of tve democratic South Africa. In
1994, the Interim Constitution, Act 200 of 1993mmainto effect. The Act totally
changed the constitutional basis of the South Afriegal system and it became clear
that the Labour Relations Act of 1956 was notme lwith the new constitutional
order.

In 1994, the Department of Labour appointed a Meamial Legal Task Team to draft
new labour legislation and the Labour Relations @&bf 1995 was born and came
into effect on 11 November 1996. The Act heralde@wa era in South African labour
law.

The sources of labour law
The sources of South African labour law include:

Legislation;

Judicial precedent (judicial decisions), including arbitration awards;
Collective agreements;

Common law; and

Custom and legal writings

Since the democratisation of South Africa afterifAp®94 the country’s labour law
was amongst the first areas of law to be reformte main employment law statutes
of South Africa are the following:

The Labour Relations Act 66 of 1995 (LRA) [ NB: this law was amended in 2002. Text of the
Labour Relations Amendment Act, 2002.

The Basic Conditions of Employment Act 75 of 1997 (BCEA). [ NB: This law has also been
amended in 2002 by the Basic Conditions of Employment Amendment Act 2002]

The Employment Equity Act 55 of 1998 (EEA)
The Skills Development Act 97 of 1998 (SDA)

The Unemployment Insurance Act 30 of 1996 (UIA) [NB: This law has been repealed and
replaced by the Unemployment Insurance Act, 2001 ]

The Occupational Health and Safety Act 85 of 1993 (OHSA)
The Compensation for Occupational Injuries and Diseases Act 130 of 1993 (COIDA).

Employment protection legislation applies to allpoyees who ordinarily work in
South Africa. Therefore, the legislation also asvemployees who work partly
outside South Africa and partly inside South Afrasad outside the country. It also



applies regardless of the stated governing lavwngfeanployment contract or the
nationalities of either the employee or the employeis not possible for an
employee to contract out of statutory employmentegution unless the legislation
specifically permits it and then, only to the extparmissible in terms of the
legislation. In many cases, the legislation isggufed by codes of practice which
may be statutory codes of practice drawn up byNigonal Economic Development
and Labour Council (NEDLACYr non-statutory codes of practice issued by the
Commission for Conciliation, Mediation & Arbitratifd CCMA). These codes of
practice, although often merely providing guidetirsand accordingly not always
being of direct legal effect, are taken into acaduynthe Labour Courts in deciding
whether or not an employer has breached statutopfayyment regulations.
Additionally, there are numerous laws implementieglth and safety regulations.

Unlike the law in certain other countries, collgetagreements are normally legally
enforceable as between employers and trade unims.Labour Relations Act 66 of
1995, (“the LRA”) supports the primacy of colleaimagreements and emphasises the
need for organised labour and business to regittatelationship through the entering
into of collective agreements which binds the emgtpthe union’s members and,
where the union represents more than 50% of théogiexgs in a workplace and if
such intent is stated, non-union members in th&place.

Contract of Employment

The starting point should be that a written cortcd@mployment is not strictly a
necessary requirement for the validity of an emplert relationship.

However, the Basic Conditions of Employment Act (Wb of 1997 — the BCEA)
compels an employer to give an employee a hostesicpbed employment details in
writing when they start work with that employer.igTs to ensure certainty between
the employer and employee, and attempts to prttectulnerable’ employee against
the employer who holds the purse strings in thevegkany disagreement as to the
details.

It therefore makes more sense to enter into alddteontract of employment upfront
with the employee, and thereby bind him/her toGeenpany’s disciplinary codes and
the like at the same time, rather than to provitistaf prescribed details in a rather
ad hoc or non-contextualised manner. A comprekiermntract also has the benefit
of being signed by both parties and is therefogallg binding. It is very often the
essence of an employment relationship — it detsilsommencement, currency, and
termination — since in most cases the documentspéak for itself’.

Prescribed Written Particulars
These are dealt with in Section 29 of the BCEAey are:

The name and address of the employer - These may seem like obvious details, but many an
employee claim has been thwarted either by insufficient or incorrect details in this regard (e.g.
regarding the identity of the employer party, especially in a group or division of companies,
and in enforcing a judgment).



The employee’s name - Again apparently an obvious requirement but it provides certainty as
to the parties.

The employee’s occupation or a brief description of the work for which the employee was
employed - Certainty on this issue is required for reasons relating to advancement and
remuneration, giving instructions which are reasonable to that post, performance, discipline
and the like.

The employee’s place of work - and if the employee is required or permitted to work at various
places, an indication of this. The employee should agree at the outset of the employment
relationship that s/he would be required to travel, work at various stations etc, failing which
s/he may not easily be compelled to do so at a later date without agreement. The employer
may have to remunerate the employee additionally for undertaking work at different places,
and could not simply compel the employee to do so if it has not been agreed initially in the
contract.

The date of commencement of employment - this is important for the calculation of benefits
such as leave, recognition of length of service and the benefits attached to it — e.g. severance
pay in a retrenchment.

The employee’s ordinary workdays and work hours - The BCEA sets minimum standards
(more specifically, maximum hours and days that may be worked) in this regard, which may
not be changed in most cases even with an employee’s consent. The regulation of working
hours will be addressed in more detail below.

The employee’s wage or the rate and method of calculating wages - This has undoubtedly
been included for certainty, consistency and protection for the employee, in addition to
ensuring that the employee is fairly remunerated for leave, for overtime, etc.

The overtime rate - Similar to above.

Any other payments in cash or kind to which the employee may be entitled (and for payments
in kind, the value of those payments) - Again important for calculating the monetary value and
benefits to which an employee would be entitled during leave, on termination (e.g. severance
pay on retrenchment is calculated at one week’s remuneration per completed year of service,
not one week’s base salary. Remuneration includes the value of a number of benefits.

The date when remuneration will be paid - promotes certainty and consistency.

Details of any deductions that will be made from the remuneration - In addition to reasons of
certainty, the nature and amount of deductions that can be made from an employee’s
remuneration is strictly regulated by the BCEA.

The amounts of leave which can or must be taken - This aspect will be dealt with in detalil
below. It will suffice to state that the BCEA strictly regulates when and how much leave may
and shall be taken. This relates not only to annual leave, but also sick, maternity and family
responsibility leave in respect of which there are legislated minimums that may not be
contravened.

The period of notice - This too is strictly regulated by the BCEA - the quantity and manner of
giving notice of termination of a contract of employment will be specified below.

A description of any bargaining council or sectoral determination that covers the employer’s
business - This too is in protection of employee rights since it is often the case that terms and
conditions of employment more favourable to the BCEA are collectively negotiated within a
bargaining council. The bargaining council standards will then take precedence over those
set out in the BCEA.

Any period of employment with a previous employer that counts towards the employee’s
period of employment. E.g. the length of service with a seller who transfers its business to
the purchaser, is obliged to recognize the employee’s previous length of service, for the
purpose of calculating benefits, such as severance packages, long service awards and the
like.

A list of any other documents that form part of the contract - (and an indication of where a
copy of these documents may be obtained). This would relate to policies and procedures,
and the like, of the employer. It again provides certainty to the parties to the employment
relationship.



If and when any of the above details change, thel@yee is to be notified of the
change and be given a copy of the change.

Employment contracts are of two types.

Fixed-term contracts: The duration of the contradiearly specified between the
parties. The contract will endure for the specifoediod, or upon the happening of a
particular event or until a particular task hasrbeempleted. Unless otherwise
agreed, such a contract cannot be terminated disitgrrency without good cause,
unless the parties have agreed otherwise. If &feecontract has lapsed and the
employee remains in the employ of the employergctrgract may be tacitly
renewed, provided that it is consistent with theipa’ conduct. The LRA expressly
provides that non-renewal of a fixed term contra@quivalent to a dismissal in
circumstances where the employee expected the gerglmrenew it on the same or
similar terms but the employer either failed toerthe contract at all or offered to
renew it on less favourable terms [Section 186 LRA]

Indefinite-period contracts: The duration of thatract is not specified by the parties.
The contract will endure until:

it is terminated by agreement;

one of the parties give the contractually specified or reasonable notice to the other;
either party elects to terminate on fundamental breach;

on retirement of the employee at the agreed age;

summary termination of the employee;

death of either party; and

insolvency of the employer.

Probation

It is quite common that employers engage emplofees probationary period, which
may be negotiated and stipulated in the contraetgdloyment. After expiry of the
probationary period, the employer is entitled toide whether to retain the services
of the employee on a permanent basis. The Cod@ofl Gonduct, contained in the
LRA, expressly provides for probationary periodd amployees. The Code stipulates
that the probationary period must be reasonablengilre circumstances of the job
and the time it takes to determine the employeadtslsility for the job. The
probationary period can be extended, in suitalsioistances.

The Code also states that following terminatiothef probationary period,
probationary employees should not be dismissedssartley have been given
appropriate remedial treatment and they have biémnetl a reasonable period for
improvement but have failed to improve their pariance. If the employer fails to
counsel the probationary employee and thereafilerttaconfirm the employee’s
employment, such termination will amount to a dssal.

Termination of the contract of employment

The contract of employment can be terminated oridf@wving grounds:



on expiration of the agreed period of employment;

on completion of the specified task;

by notice duly given by either party;

by summary termination in the event of a material breach on the part of either party;
by repudiation;

by mutual agreement;

by death of either party;

by the insolvency of the employer; and

by the supervening impossibility of performance, where either party becomes permanently
unable to perform his/her obligations in terms of the contract.

The contract may not be terminated in the absehagustified reason.

The LRA expressly recognises the following groufaigermination of the
employment contract:

misconduct on the part of the employee;
the employee’s poor work performance and/or incapacity;
the operational requirements of the employer.

The concept of unfair dismissal is a right credigdtatute and contained in the
LRA. Chapter VIl of the LRA, along with an accoarying code of practice, has
made a large contribution to systematising andfgiag this important area of South
African employment law. Unfair dismissals now fallo four categories:

Automatically unfair dismissals

Dismissals which an employee cannot justify on the basis of:
the employee’s conduct;
the employee’s capacity; or
the operational requirements of the business.

Besides these substantive grounds, dismissal sl lze unfair where it is not
effected in accordance with a fair procedure.

The meaning of dismissal has been extended bytetatinclude:

a failure to renew a fixed term contract when there was a reasonable expectation of renewal;
a failure to allow an employee to resume work after maternity leave;
selective employment following a collective dismissal;

a situation where an employee terminates the contract because the employer has made
continued employment intolerable (constructive dismissal);

A dismissal is automatically unfair if it:

offends against an employee’s rights to freedom of association;

is by reason of an employee’s refusal to do protected strikers’ work;

is effected to compel an employee to accept a demand relating to employment;
constitutes victimisation for exercising any rights under the statute;

is by reason of an employee’s pregnancy;



constitutes discrimination on some arbitrary ground.

An employee’s rights emanate from either statuteoonmon law. Whilst there does
exist certain residual common law rights arisinggafubreach of contract which may
be proceeded with by an employee to the High GafuBtouth Africa, the exercise of
these rights is rare and the relevance to EPLikglssues extremely limited. By far
the vast majority of cases arise out of a breadtaititory rights and obligations. The
statutory rights may relate to the following issues

Automatically unfair dismissals

Unfair dismissals

Operational terminations (redundancy/retrenchment)
Residual unfair labour practices

Transfer of businesses

Alleged discrimination, etc.

A dismissal that is not automatically unfair is ol to be unfair unless the employer
proves that the dismissal is for a fair reasoneeitblated to the employee’s conduct
or capacity or based on the operational requiresnefithe employer. In addition the
employer must prove that the dismissal was effeictettcordance with a fair
procedure. Accordingly, even if the dismissalrieven to be related to the
employee’s conduct, capacity or based on the emepkypperational requirements
(i.e. substantively fair), it will neverthelesslidtie unfair (procedurally unfair) if the
employer has not followed a fair procedure.

Remedies available

If an unfair dismissal claim succeeds the CCMA hatoice of remedies. The
commissioner may:

Order the employer to reinstate the employee from any date not earlier than the date of
dismissal.

Order the employer to re-employ the employee, either in the work in which the employee was
employed before the dismissal or in other reasonably suitable work on any terms and from
any date not earlier than the date of dismissal.

Order the employer to pay compensation to the employee.

The primary remedy applied by the CCMA in respédda dismissal which is
substantively fair is to order reinstatement oengployment. In the event that the
employee does not wish to be reinstated or re-eyeglor the circumstances are such
that a continued employment would be either inaddér or no longer reasonably
practical or the dismissal is unfair only becaudmsedmployer did not follow a fair
procedure, the commissioner may award compensitbar than reinstatement/re-
employment. There are certain limits on compeansatin the case of an
automatically unfair dismissal, the commissionegngined to make an award which
is “just and equitable” in all the circumstancest ot more than the equivalent of 24
months’ remuneration. In an unfair dismissal toemmissioner may award up to a
maximum of 12 months’ remuneration as compensation.



The Labour Appeal Court has held that compensatises out of statute and does
not relate to patrimonial loss. The Labour Cobtdse a discretion on whether
compensation should be awarded or not. If the ualmurts decide that the case is
such that compensation should be awarded, theyr@descretion in respect of the
amount. Compensation must be awarded from theodlalismissal to the date of
adjudication, subject to a maximum of 12 months pensation.

This has serious ramifications for procedurallyainflismissals. In the past a
commissioner/arbitrator may have decided to awarsath or two’s compensation
because of the minor nature of the employer’s #ghkrocedural compliance. The
Labour Courts are now faced with adopting an “alhothing” approach and now
have to award either 12 months or nothing to anleyee who has been visited with
a procedurally unfair dismissal. In most instanctiser than cases of trivial
procedural deficiencies, this will result in 12 ntmmcompensation being awarded to
the employee for procedural unfairness becaudeeahherent delays in having such
matters heard.

In the event that a party can establish that theeyds due to the fault of the other
party in not expeditiously pursuing his or her reles, the court is empowered to
take such delay into account in calculating compgaos.

Hours of Work and Leaves

The BCEA sets clearly defined limits on working hetor employees who earn
below R89 455, 00 per annum, and for employeessfpective of their gross annual
earnings) who are empowered by the Company witladitieority to ‘hire and fire’.
The working hours provisions do also not applydles staff who travel to customers
and regulate their own hours, or to employees wbikJess than 24 hours per
month.

Save for the exceptions outlined above, the workiogrs of all other employees
must be regulated in accordance with the BCEA amhat be contracted out of or
excluded.

What then are those statutory hours of work?

Ordinary hours of work (i.e. not overtime) may betmore than 45 hours in a week
or 9 hours in a day. For employees who work avaeek, it is 8 hours per day.

Any additional hours will be considered overtime Wdhich a specified amount of
additional remuneration is prescribed.

Overtime is limited to a total of 10 hours per weekl then too, may not exceed 3
hours of overtime per day.

An agreement is necessary between the employetharemployee for overtime
work.

Overtime work must be paid at no less than 1.5dithe normal hourly rate, or time
off (equivalent to 1.5 times), or partially paiddgpartially paid time off.



The BCEA does recognize a certain amount of fléigyiin arranging shifts and work
times. These are however also regulated — e.gnprassed working week can be
implemented by means of a written agreement, twalbr 12 ordinary hours of work
(including meals) to be done in a day. It may hosveonly be done in terms of a 5-
day week, and with regard to the statutory daibt periods. Averaging of hours is
also recognized by the BCEA, to enable more hauksetworked on a particular day
and less on another provided it ‘averages’ out aveeriod of 4 months to the
statutory weekly limit on ordinary and overtime h®of work per week. Averaging
can however only be done in terms of a collectiyeament (i.e. a written agreement
concluded with a registered trade union), and rbesubject to the daily and weekly
rest periods.

A meal interval of at least one hour is compuldoryemployees who work more than
5 continuous hours. The meal interval can be redit@&0 minutes by written
agreement (e.g. in the contract of employment) wghemployee.

An employer must allow an employee a daily resiqokeof at least 12 consecutive
hours between ending and restarting work. Thea¢sisa compulsory weekly rest
period of at least 36 hours. The rest period matide a Sunday unless otherwise
agreed. There is some flexibility permitted anevdtuld be advisable to include such
issues in the contract of employment.

Employees can only be required to work on a Sumdaypublic holiday where they
have agreed to it. The employee must be paidw#tlddiis normal wage/rate, if he
does not ordinarily work on Sundays, and at 1.®s&mis ordinary rate if he does
ordinarily work on Sundays. Paid time off may lgeeged to instead of additional
payment.

Employees are entitled to at least the 12 curreblip holidays provided for in the
Public Holidays Act. However, by agreement, a pubbliday may be exchanged for
another day. An agreement is also required t@agemployee to work on a public
holiday. Double pay (or ordinary wage plus paidetiaff) must be paid if the
employee works on a public holiday that falls oroaginary workday.

Employees who perform night work enjoy special @ctibn in terms of the BCEA.
Night work means work done between 6 o’clock ingliening and 6 o’clock the next
morning. An employer can only require an employedd night work if there is an
agreement with the employee (e.g. in the contrbetrployment), the employee is
paid an allowance (which may be a shift allowararakeceives a reduction in
working hoursand if there is transport available between the emgéésyhome and
the workplace. There are a number of strict regaia around night work, including
those contained in a code of good practice passtmms of the BCEA, in ensuring
the health and safety of employees who do nighkwor

Paid Leave

The BCEA prescribes a leave period of no less #aconsecutive days per
completed year of employment (or 1 day for 17 dayosked, or 1 hour for 17 hours
worked), on full pay. Public holidays are not pafrannual leave, and may not be
‘encashed’. Leave can also not be accumulated éorenyear to the next. lItis



important to note that an employer is compelledrtsure that statutory leave is taken
within a period of 6 months of the end of the arhe@ve cycle.

Additional holiday leave may however be agreed betwemployer and employee
and may be dealt with in any way agreed, usuatlpsein the contract of
employment.

Sick Leave

There is also an entitlement to a minimum numbesiak leave on full pay. An
employee is entitle to one day’s paid sick leaveefgery 26 days worked during the
first four months of employment, and thereafteB@odays paid sick leave for every
36 months worked (the leave cycle). An employet anly be obligated to grant paid
sick leave of longer than two days or for longerttone day when more than two
absences occurred in a space of eight weeks, drtipdoyee produces a valid medical
certificate which has been issued by a medicaltiiczer.

Maternity Leave

Employees are entitled to maternity leave of ne than 4 months, which is to start
from 4 weeks prior to due date of birth, and entless than 6 weeks after birth of

the child. Maternity leave is classified as undagle, unless otherwise agreed by the
parties. There are also strict provisions arouedniditure of work that a pregnant or
nursing employee is not permitted to perform whieceuld be hazardous to her or
the child’s health.

Family Responsibility Leave

Employees are also entitled to take family resgulitsi leave. An employee who has
been employed for longer than four months and wbrksvfour days or more for the
employer is entitled to three days paid leave dueach twelve month leave cycle to
discharge family responsibilities in the followingcumstances:

When the employee’s child is born or falls ill;

In the event of the death of the employee’s spouse or life partner, parent, adoptive parent,
grandparent, child, adopted child, grandchild or sibling.

Minimum Age and the Protection of Young Workers

The BCEA makes it a criminal offence to employ ddchinder 15 years of age or
under the minimum school-leaving age, if this idesl Beyond the age of 15 years, no
person may employ a child for work that is inappraie or that place his/her well-
being, education, physical or mental health oritil, moral or social development.

The Constitution goes further by giving childremtfher protection from exploitative
labour practices — Section 28 (1) (e) and (f).

Equality

The Constitution guarantees the right to equaliy also gives protection to all from
unfair discrimination. It goes further by acknowggty that affirmative action



measures are necessary to advance disadvantaggxs gfeurthermore, the
Constitution requires laws to be enacted to predearimination, including
workplace discrimination. The legislature has sipassed and implemented the
Employment Equity Act to deal with unfair discrinaiiion and workplace equality.

The Employment Equity Act

The purpose of the Employment Equity Act is to easuorkplace equity. It prohibits
unfair discrimination in the workplace and guarastequal opportunity and fair
treatment to all employees. However, it recognikas given the historical
disparities, simply removing discrimination doe$ moitself result in substantive
equality. The Act therefore imposes an obligatiarcertain employers ("designated
employers") to implement affirmative action measueadvance "designated
groups” (African, Indian and Coloured people, woraaed people with disabilities).

A key requirement of the Employment Equity Acthe elimination of all barriers,
particularly unfair discrimination, in the workpkac

What are barriers?

A barrier exists where a policy, practice or anegspf the work environment limits
the opportunities of employees because they ame flesignated groups. Examples of
‘barriers’ previously identified in comparative dignination law include:

the lack of role models from designated groups in senior positions in a corporation;

the “glass-ceiling” for women, as manifested in the “old boys" network; expectations of long
working hours; and lack of childcare facilities or “career breaks”;

job specifications that set requirements which are not essential for job performance (for
example, a matric or university degree);

workplaces structured according to the assumptions of a homogenous, white, male workforce.

Pay Issues

South African law does not prescribe minimum wapesugh statute. Usually wages
are fixed by the employer or by collective agreeta@en by the employee’s contract
of employment.

Trade Union Regulation

The LRA sets out a procedure for the registratibinamle unions and employer
organisations. It allows a union which is indepenridbas a distinctive name, an
address in the Republic and which has adopted stiatstion which meets the
requirements of the law, to make application fgistration. Unions and employer’s
organisations are not obliged to register, butstegfion is a precondition for
participation in the industrial relation system dieped by the Act.

The registrar of labour relations has the discretmrefuse an application to register a
trade union, in terms of the Act. However, thiscdesion is strictly controlled by the
Act. The LRA also allows a trade union to appealdcision of the Registrar to the
Labour court.



Chapter 2 of the LRA sets out basic labour rigBtsef amongst these is freedom of
association — the right of employees and emplogejsin and participate in the
lawful activities of unions and employer organisat respectively.

On the employee’s side, the right to freedom obeisgion protects against both
interference, state interference and the uniorridistcation on the part of an
employer. Now that the unfair labour practice reynleds been limited to individual
employees, considerable union attention is nowrgteehe anti-discrimination
provisions contained in the LRA and the EEA.

The Constitution recognises the right to freedorassiociation, the right to form and
join a trade union and the right to participatérade union activities.

The LRA gives recognition to organisational rigimsSections 12 and 13. It allows a
registered union or a sufficiently representatiaen to-

Enter an employer’s premises to recruit or communicate with members;
Hold meetings with employees outside working hours;
Conduct union elections or ballots at the workplace;

Instruct the employer to make deductions of and pay over union membership subscriptions
from member employees;

Reasonable leave, including possible paid leave, for their office bearers.

Registered unions which have as members a magfrégynployees in a workplace
have a further right to disclosure of all relevenfibrmation, which allow its
representatives to perform their functions.

Unfair Labour Practices

Item 2(1) of Schedule 7 of the LRA gives recogmitio the notion of “residual unfair
labour practices”. The Act defines the notion ag @mfair act or omission which
arises between the employer and employee and wiolves —

direct or indirect unfair discrimination on any arbitrary ground;

unfair conduct of the employer relating to the promotion or demotion, training or benefits of
the employee;

unfair suspension of an employee or any other disciplinary action;

failure or refusal of an employer to re-instate or re-employ an employee in terms of an
agreement.

Remedies

As with other disputes, those in relation to alkbgefair labour practices must first be
referred to the CCMA for conciliation. If after cahation the dispute remains
unresolved, the parties may then refer the disjautiee labour court for adjudication
or to arbitration, if it is so agreed by the pasti€he Court has wide discretion and
may determine the dispute on terms it deems oonedde, including but not limited
to the ordering of reinstatement or compensation.



Collective Bargaining and Agreements

The LRA states that one of its central objectiweipromote collective bargaining as
a means of regulating relations between manageamehé¢mployees and as a means
of settling disputes between them.

The approach of the LRA is quite different fromptedecessor. The collective
dimension of the unfair labour practice jurisdictivas been effectively abolished and
with it the duty to bargain. However, the institutiof collective bargaining is
unequivocally fostered, albeit down a differenttpdthe object has been to create a
statutory framework conducive to bargaining whilstventing the judicial
appropriation of politically sensitive terrain. Tkey bargaining-promoting measures
include:

organisational rights, which allow unions with a membership base to establish themselves in
the workplace;

the self-governance benefits flowing from participation and bargaining councils, particularly
now that council agreements can override many of the restrictions imposed by the BCEA;
the moral force of CCMA advisory awards under Section 64(2) in the event of the refusal to
bargain;

the socio-political leverage of NEDLAC, whose peak employer bodies cannot be seen to
countenance a refusal by members to impress the collective bargaining ethic;

The right to engage in a protected strike over an employer’s refusal to bargain.

The LRA fosters and rewards representative unionisrather words, it promotes
inter-union co-operation and union amalgamatiorly@nions that are sufficiently
representative in a workplace are entitled to asgdional rights. Unions with
majority membership are entitled to receive reléwaiormation from the employer
and to conclude collective agreements.

A collective agreement is a legally enforceabléruraent and is negotiated by the
parties usually concerns terms and conditions gflepment or any other matter of
mutual interest between the parties. The only fditynia respective of collective
agreements is that it must be reduced to writirng dgreements bind the parties to
the agreement and their members. The agreememismbe extended to bind non-
union members if the party union has majority mersii@ within the workplace.
Collective agreements will override the provisi@isny inconsistent individual
employment contracts and may also be concludednlii@irgaining councils and thus
save as minimum wage and working conditions insnmis

Bargaining Councils have been established by th& &Rd are by definition,
statutory bodies that registered unions and emplogganisations may voluntarily
and co-operatively establish within a specific ewait sector. They represent the
centre-piece of the system of bargaining fostesethe LRA.

Collective agreements are inclined to be time-bownith a life span that is by and
large determined by the parties’ bargaining cydtesvever, the agreement can be
terminated on reasonable notice by either party.



Strikes and Lock-Outs

The right to strike is entrenched in Section 2&ef Constitution. Employers enjoy a
reciprocal right to lockout, which is also condiibnally entrenched.

The LRA does regulate the right to strike and latkdhe LRA defines a strike as a
partial or complete concerted refusal to work @r itstardation or obstruction of work
by employees of the same employer for the purpbsentedying a grievance or
resolving a dispute in respect of a matter of mutuarest.

A lockout is defined as an exclusion by the empl@fehe employees from the
employer’s workplace for the purposes of compeltimgemployees to accept a
demand in respect of any matter of mutual interest.

Protected strikes and lock-outs are those whichptpmith the procedures as laid
down in Chapter IV to the LRA, namely:

the party to the dispute must first refer the dispute to the bargaining council with jurisdiction or
if there is none, to the CCMA, for conciliation;

if the dispute remains unresolved, a certificate of non-resolution must be obtained or
alternatively, the party may wait for the statutory 30-day period to lapse;

once the certificate has been obtained and/or the 30-day period has lapsed, the concerned
party must then give the other party 48 hours notice of the strike or lockout.

Effect of a protected strike or lockout

The LRA extends strong protection to strikes artkdoits that comply with its
provisions:

Guarantees immunity from the reaches of the civil law i.e. they do not constitute a delict or
breach of contract;

An employer is not obliged to remunerate an employee for services not rendered during a
strike;

Employees are protected from dismissal.

Effects of an unprotected strike or lockout

The LRA has decriminalised non-compliance with Aloe. However, other sanctions
are imposed for non-compliance:

The affected party can approach the Labour Court for an interdict or order restraining a strike
or lockout.

The Labour Court can also order the payment of just and equitable compensation in the
circumstances.

Participation in an unprotected strike may constitute a fair reason for dismissal.

Strikes in essential services

Section 65 (1) (d) of the LRA prohibits strikes dadkouts in essential services and
maintenance services. Instead employers and engd@re obligated to refer their
disputes to final and binding arbitration. The Aefines an essential service as a
service the interruption of which endangers the lfersonal safety or health of the



whole or any part of the nation, the parliament®gvice and South African Police
Services.

Settlement of Individual Labour Disputes

South Africa has established specialist Labour Golihese courts exist side by side
with the traditional courts. Whilst the High CouwftSouth Africa still retains
concurrent jurisdiction with the Labour Courts @spect of certain issues, e.g. breach
of contract, constitutional issues, the Labour @generally exercise exclusive
jurisdiction over specialist labour matters. Thddar Court of South Africa has
exclusive jurisdiction over all matters reservedifainder the LRA. It is also a court
with inherent jurisdiction. It has concurrent jutistion with the High Court in respect
of violations of certain fundamental rights proeztin the Constitution. The Labour
Courts’ primary tasks are to:

adjudicate disputes relating to freedom of association (union- and employer- organisation
membership);

adjudicate automatically unfair dismissals including dismissals arising out of operation
requirements (i.e. redundancy/retrenchment matters) as well as strike disputes;

review CCMA arbitration awards.

In determining the above matters the Labour Coway resue declaratory and interdict
relief (including urgent relief), make compensatdagmages and costs awards.

The Labour Appeal Court’s task is to hear appegédsret final judgments of the
Labour Court to decide questions of law reservethbyLabour Court. Labour
Appeal Court judges must be judges of the High Cousouth Africa whilst Labour
Court judges are normally appointed from the rasflesxperienced legal practitioners.

The CCMA is tasked with resolving multifarious emmyghent related disputes. Such
disputes include the following:

freedom of association and general protection,

disclosure of information,

collective agreements on organisational rights,

withdrawal of organisational rights,

interpretation or application of organisational rights,
interpretation or application of collective agreements,
interpretation or application of agency or closed shop agreements,
non-admission as a party to close a shop,

interpretation or application of a ministerial determination,
interpretation or application of a lapsed collective agreement,
interpretation or application of collective bargaining provisions,
any matter of mutual interest,

refusal to bargain,

unilateral change to terms and condition of employment,
picketing,

disputes and essential services,

joint decision making (workplace forum),



disclosure of information (workplace forum),
interpretation or application of workplace forum provision,
unfair dismissal,

severance pay,

unfair labour practices.

The CCMA is also responsible for arbitrating digsut The CCMA is entitled to
arbitrate the following disputes:

disclosure of information,

collective agreement on organisational rights,

withdrawal of organisational rights,

interpretation or application of organisational rights,
interpretation or application of collective agreements,
interpretation or application of agency or closed shop agreements,
interpretation or application of ministerial determinations,
interpretation or application of lapsed collective agreements,
disputes in the essential services,

joint decision making (workplace forum),

disclosure of information (workplace forum),

interpretation or application of workplace forum provisions,
consent to arbitration,

arbitration of Labour Court matter by consent,

unfair dismissal,

severance pay,

unfair labour practices.

Judges and Commissioners

Labour Court judges are normally appointed fromrdrks of specialist labour law
practitioners (practising advocates or attornegsl)ia some cases suitably qualified
academics. Labour Appeal Court judges must, intiadd be judges of the High
Court of South Africa. CCMA commissioners, unlikebour Court judges do not
have to have legal qualifications. There are wexievels of commissioners
appointed and generally the more senior commissscare either legally qualified or
have experience in arbitrating disputes. Commimss®are required to conciliate or
arbitrate disputes. Disputes are first conciliadad if they remain unresolved,
referred to arbitration, normally before a differenmmissioner.

Defence Issues

The Labour Courts generally do not award costsag#tie other party unless such
party has acted frivolously, vexatiously or unreesddy in bringing or conducting the
proceedings. In the common law courts, costswaeeded at the discretion of the
court, but usually the losing party will be requirt® pay the taxed costs
(approximately 50% of the actual costs) of the piiewg party.



Length of Proceedings

There is currently a backlog in the CCMA of at Idastween 1 to 3 months in having
a case conciliated depending upon the region ichvtiie case is referred. The delay
in having matters arbitrated before the CCMA isatge and in practice it is now
taking approximately one year depending upon tg@re The delays in the Labour
Court may even be greater. Matters that have beecilated upon by the CCMA

and referred to the Labour Court may take anytbietgveen 6 to 12 months to be
heard. Delays, particularly in the Labour Courg mrcreasing. Cases may take from a
half-day 5 days or more in complicated matters.

Legal Representation

In the Labour and Labour Appeal Courts legal regméstion is not compulsory but
most employers and many employees are usuallysepted. In the CCMA legal
representation is permitted, save for incapacitymrsconduct cases where legal
representation is in the discretion of the comrmssi and must be on application by
one or both parties. Legal representation in soatiers is not normally permitted
unless there are complex issues of facts and lamflicting arbitration awards or it is
in the interests of public policy that legal remestion be permitted. Generally, at
the CCMA if legal representation is sought it isferable to apply for the
appointment of a senior commissioner, which, ifcessful, will normally result in
the parties being afforded legal representation.

Class Actions

There is no specific provision for class actionsum Labour Courts. Often, however,
matters are brought by representative trade uricorend on behalf of their members
and without their members being specifically citddis form of representative
action is permissible.

Damages and Compensation Issues

Damages and compensation granted are normallyelind 24 months (in respect of
automatically unfair dismissals) and 12 monthgéspect of unfair dismissals) and
are not strictly linked to patrimonial loss. Thenpary remedy in South African
labour law, unlike England and other jurisdictioissthat of reinstatement/re-
employment.

Societal Disposition

There is an increasing propensity by employeesad themselves of their rights in
terms of employment related legislation. Histdhgditigation relating to unfair
dismissals was brought by trade unions and langeskilled aggrieved employees.
Increasingly members of management (including senemagement) have come to
appreciate that South African employment legistaticaws no distinction between
senior managerial and lowly skilled employees dfar@ds them the same rights and
benefits. This has resulted in a large numbetahpff based labour lawyers and
labour consultants seeking relief (sometimes oordicgency basis) on behalf of
their clients. Such relief is often based on tikife of employers to properly comply



with the strict procedural requirements associatgld dismissal in South Africa (to
which reference will be made below) and to seekpmmsation in respect thereof.
Such claims for compensation often result in settliets being agreed between the
parties, which may be in excess of any compensé#t@ainthe employee may actually
have suffered.

ILO Conventions Ratified by South Africa

South Africa joined the ILO in 1919, but it leftel©rganization in 1966, because of
the ILO position concerning the government’s apadipolicy. It resume
membership in 1994. So far it has ratifizd conventionsof which 18 are in force for
the country, including the eight ILO fundamentaheentions.

Web Links

The official Website of the South African Goverment.
The website of the Department of Labour.

workinfo.com: A non official website which provides access to different sources of the labour
law: laws, bills, case law, articles.
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