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NTRODINCTION
jl § THE YARIOUS chapeers in this volume document, all induscrialised

cauferies fave experienced a rise in “non-standard’, ‘contingent’, or

precarions” forms of employment over the last two decades,
However, the precise kinds of precacions work differ between countries—an
indscation that the local regulatory regimes have played a sole in medizring
and channelling the cffects of global sconomic restructusing, This chapter
examines the role of Australian labour regulation in producing particuli
kinds of precarions work, and i also looks at the timing of these clages,
The chapter argves thar Austealion labour law! has been & large part of the
peoblem in pelution to precariows work for at lease the last 1% vears, and
there are few signa that it has much o coneeibuze by way -_-i"uu.l.||lin|m.
}_h:-wm-:r. labowr law has interacied with several other facrors in the peodue-
Hom of precanious work in Awstralia, including entrenched geoder divisions
of labour in bath the public and private sphieres. Among oher things, these
factoes have given precariovs work ite particular gender dimensions.

THE INCIDENCTE AND DISTRIBUTION OF PRECARICUS WOIK

The major forms of precarious work in the Australtan labour market are casa.
al employment, certain part-time jobs, home workfourwiork, dependdent con-
tracting, and agency work. There is o considerabile degree ol overdap betwesn
these categories, For example, pare-time work may also be underes ke on g

4 ;
Il wanld like o r.-.-nh """".I larresp fur her trrvalin hle feamieeh sssisines an ibis chagm,
| &m |=_.|||u.r|n: it Sy iaw’ here 1o refer hroailly to both che inalividual demployniom)

wrdl wallective iodimtrial) aspecss of kikaur ragila i
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casual basis, ourworkers may also be dependent contractors, and AgEDCY
workers muy also be casunl emplovees or dependent contractors, Casial
employment is the most prominent of these categores, Home workers and
dependent contractors each make up around 3 per cent of the Australian
workforce (Burgess and Camphell, 1998. 14; Watson or af, 200% 4,
O'Donnell, 2004: 25), bur casual workers constituted 28 per cemt of
Australian employees in 20032

The incidencir nf precaricae woek has buen rising ln Asasralia, while thas
of standard employment has declined. For example, beween 1988 and
2003, the proportion of employes engaged on a full-time permanent basia
tell frivm 73 per cenr to 61 per cent.? While the Australian labour force rew
by rwo-and-a-half million between 1985 and 2001 (Warson er al, 2003: 53),
employment growth has been in forms of precarions employment, at the
expense of full-time permanent employment (Brosnan and Walsh, 1998:12),
Casunl jobs accounted for two thirds of the increase in total employment in
the period T9M-2001 (Watson ef of, 2003 4819 As 4 naule,

lnspite of high “lweadtine’ employment rates, many sections of rhe communiey now
have limited access o0 jobs paying o sibstnsinl wage Teorkad o of, 2001: 4],

There have been clear gendered patierns in the growth of Precanos
employment,

Men’s employment growth since 1987 has been concentrated in casual jobs,
whether parrtime or full-time. Wormen's enployment growth has been concen-
mrated in pact-time jobs, whether casual or permanent (Jumos, 1998: 785

The rate of jobs growth for women has also considerably excesded thar
tar men, particularly in low-skilled occupations such as sales and persanal
services. "[Wlomen accounted for three quarters of alf the new jobs in the
lovwr-skilled ocsupations' since the late 19808 [Watson et al, 2003: 59), Ina
study based on 1995 dam from Auwstralin and New Zealand, Brosnan and
Walsh found thar women in both counrries had less emplayment sseurity
than men, and the least secure employment in Australia was in the indus-
tries ol cultural and personal services, trade and food (1998, 32, 35—
mddustries in which women predominare,

* ABE, 2004t This statistical seriey clefines ‘asual' workess as thoss withaut entitlomenm
tr paid holiday and sick leave, As O*Dorned] notes, it tends 16 oversdimane e futitsher of
casuai wiorkers because o mcdidis owner-managees of incorpareied encespries (who coosos
fute aroumd 2% of employesst, and wses emplovers s it denominator rather chan all
emplnyed persons. However, if i the only series 16 peovide significane tind data on sl
employment, and more recent sirrre weng diffarest defimisans of sl crphryment have
ingreipcad ther owm prolidess of ander-sseinsagien (O Drannell, 2004: 4-7,

VARS, 198EL ANS, 200Mb,

! A the other end of the scale; chers waa glis 3 sebstaotial incease in professsanal pebe
[Wacsnis of wl, 20613z 55-17), resubting in incroesed income inegaadity and & so-callay] "hallow.
i wat’ od tbe middle of the employnent ladder,
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Casual Em ployment

Casual workers have eraditionally had no entitdéments 1o annual leave, sick
leave, parental leave, redundancy pay, protection against unfair dismassal,
or ather benefits available to permanent emplovess, They have only limired
access to superanmuacion sccomulation, and sirmwally no access fo raming
or carcer paths, Few casual employees belong to a anion (Campbell, 19%6:

$8e), wnd casuallsamion bas ln face been one of the contelluing Foceora 1
the decline in wmion membesship i Avstralin (Cresghton and  Stewart,
2006 2151,

The varions disadvantages of casual employment are supposedly offses by
a caspal Yoading', that is, a higher hourly rare of pay than thar available w
permanent employees, Bint the casual loading does not adegoately compen-
sate for the mulrple benefits foregone and extensive *disamenities” of casu-
al work [Smith and Bwer, 199%: 15-41). Maoreoves, this assumes that the
casual loading & actually paid, something that cannot necessarily be relied
upan {Campbell, 1996 5811,

Although the readitional justification for caswal employment was o
enable emplovers ta fill shoer-term, temporary job viacancies, there is in fact
wide varadion in the duration of casual emplovment, At one eud of the
spectrum are “long term casoals', who are used in the same wey as perma-
nent employees, but are *deprived of the standard righes, benefits and enti-
tements associated with permanency’ [Campbell, 2000; 72) At the other
eind of the spectrum are those casual workess who “cvele in and out of work
without finding a long-term secure job,” in the phenomenon known as
labocir mairket churning' (Watson et al, 2003: 41} A recent study has
demonstrated a close alipnment between the demopraphic charactesianics of
self-identificd casual employees and the unemployed, suggesnng thar these
wo groups have much in common, and are often the same people
[Parliamentary Library {Australial, 2004; 14,

The number of casual employees o the Australinn workforce donbled
berween 1988 and 2003, fram 1,1 million to 2.2 milllon,® The major peri-
od of growth in casval employvment was in fact besween 1988 and 19496,
when casual employees as a proportion of all employees rose from 14,9 per
cent to 26,1 per cent, Smce 1596, the proporison of casual employess bas
risen only marginally o 27,6 per cene.® This riming is significant, since it
shows that the burgeoning of casual employment ncenrred before the intro-
duction of new, derepulatory labour lepislacion ar federal level in 19987
Casual work i asill more likely 1o be Faund in part-time than in full-time

V See ghove n L
[ 8
T Whnekplece Relathoms Ao 1994 (C2hy
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employment, but the major growth has been in full-time employment. fn
L388, full-time casuals constituted only 5.8 per cent of full-tinse employess,
but by 19%6 the proportion had almost doubled 1o 10,8 per cent, riing
again to 138 per cent in 2003, By conteast, part-time casuals made up 68.3
per cent 6f all part-time employees in 1988, falling 1o 60,4 per cent of part-
time emplovees in 20038

The oecupational groups in which casnal employment has grown are thase
it the lnwer end of the occupational seale. Almaat all sew permanenr fll-tioe
rul:m_ in the 198905 were created in managerial, professional, and associate pro-
tessional oecuparions. Trades and advanced sales and service occuparions saw
an overall decline in employment. All other oecupations experienced an
mncrease in casaal employment {Bodand e af, 2001 12-13% Borland o 2
argue that such a striking pattern across a ranpe of occupations canmor be
explained by supply-side factoes (e by employer choice) alone [2001: 17,

It has been widely observed thar over the last 15 vears ‘the net of casual
employment [has spread] and [drawn] in & wider range of social groaps'
(Campbell, 2000: 87). In partcular, casual employment has pone from
being 2 female ghetto area to one increasingly shared by men. In 1988, 11.7
per cent of male employees were employed on a casual basis, By 1998, that
figure had almast doubled 0 21.2 per cen, rising again to 24.0 per cens by
2003, By contrast, female casual emplovees as & propartion of all female
employees remained fairly stable at around 30 per cent.® The main employ-
er of borh male and female casual workers is the retail indusery, accounting
for 25 per cent of all casnal employees. Beyand that, however, fernale casu
al employees are clustered in the acenmmadation, cafe and restaurant, and
health and community services induseries, while male casuals tend 1o be
found in property and business services, comstruction, and manufacturing, "
The "apparent shrinking of the gender differential in participarion in casual
employment’ (Campbell, 2000: 87} is, therefore, a phenomenon observable
only at the apgrepare level. The gender segregation of the labour marker
continues o place women and men in different kinds of casual jobs and, in
particular, eo place women far more often in part-time casual jobe. This has
significant economic consequences.

Part-Time Waork

J’-_.i n-:!'r:'_-:l above, pare-time work @5 primarily the domain of women., Thus any
discussion of women and precarious work muae tike acoount of part-time
wotk as a form of precarions employment, and particulacly irs failure o

: ."lbu:;]'uw._- nl
Itnd, Female caual empl made oy 2.8% of all feml .
R19% im 2003, ! I of ail jemale employees in 1988 and
0 v,
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deliver the feminist goal of economic independence for women, Belinda
P-obert has noted the fact that women's participation in full-time employ-
ment in Ausgralia has barely changed since the 1930s. In 1933, 25.2 per
cent of Australian women were in full-time employment, and thar figure
had only risen to 27.1 per cemt in 1994, By contrast, only 8.4 per cent of
women were employed part time in 1366, rising to 2001 per cent by 1994
(Probeet, 1997: 186). Rather than improving their scontemic sratus over the
camrse of the twenteds cenmry, thesefore, women hove increasingly nwvesl
o part-time employment, in a context im whach by 200K, average earn-
ings in parc<time jobs were only 37.5 per cent of average earnings from a
full-time ol (Borland er af, 200001: 10}, Probert argues that part-time work
for women deses not challenge the dormestic division of fabour:

We might conclude thar the msssive expansion i part-time work for women has
been the vehicte chrough which major forces for change (bath economic amf eul-
ngral) have been contained, Wormnen have been incoeporatsd ingo the labour force,
bur have manifestly failed to sericusly challenge the calture of work thar eeses on
& raditional sexual division of labaar at hame,

(Probert, 1997: 187)

Tr the 19808 in Austealia, full-rime jobs grewe by 19 per cent while pare-tims
jobs grew by 77.5 per cent aceounting for 43 per cent of all new positions
ereated, In the 19905, full-time jobs grew by only 5.5 per cent while part-
time jobs grew by G0.8 per cent. These figures conteast with thoae from the
United Seaces, where full-dme employment grew much more rapdly than
part-time employment during the 19808 and 19%0s; for both women and
men (Borland et af, 2001, 10),

Like casual work, part-time work also exists on a speetsum of precarions-
ness, In the Auvsirnlian context, par-time casual work carries with it many
of the disadvantages of casval employment omlined above, combined with
very low earnings. In 2008, average weekly earnings in part-time casual
jnbs wers only around 30 per cent of average weekly earmings in full-time
permanent jobs |Borland of ai; 2001: 4). In relation o permanent part-time
work, Anne Junor deaws i valuable disanction between such work that is
‘employec-initiated'—ofien & wemporary Equsl Employment Opportunicy
[EEOY measure desipned to enable professional women to halance career
and family responsibilitics—and “employes-imittated”’ permapent part-time
work, which offers seeunity of renure, but less than a living wage and no
career peogpects. This kind of part-time work, Junor argoes, *may present
the fagade of standard employment, without the substance’ (1998; 91).

Home Working, Dependent Contracting, and Agency Work-

Home-based work or ourwork is @ familinr concepr with a long history.
Ourwarkers are usually paid ar piece rates father than receiving a regular
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wage, and have little or no control over the amount of work they reccive.
[n slow periods, their income may drop dramatically, while in pericds of
high demand, they may be compelled to recruit family members and friends
t finish the work provided within the required time. The picce rates paid
are unlikely 1o reflect the full value of the work performed.’ In addition
homme workers bear all their own overhead costs, are required to regulace
their own health and safety, and have no access o eeaining or skills devel:
aprmient. They are unlikely to belong o o wnlon, end such logal prorectios u
may exist ‘on the books' are notariously difficulr ro enforce. 1F their wark
arrangement &5 structused in terms of dependent contracting rather than
direct employment, they are exposed 1o a range of additonal costs, inclading
for equipment and insurance. Home working is a wradittonaily pendered phe
nomenon, like part-time work, employing particularly women wich childeare
responsibilities. In a case study of ourwerkers in south-cast Queensland,
Brosnan and Thomthwaite observed that *people with disabilities, those from
ethnic minorities, and non-native language speakers are also often used as
homeworkers' (1998: 98),

Dependent contractors are those who are theoretically self-employed, or
working on their ‘own account’, but who are in facs dependent upon the
provision of work by 3 single organisation ar entity. The attachmens of &
range of employment protections to the status of ‘employee’ but not 1
other kinds of workers has enabled the exploitation of the common law dis-
Hnczion between ‘employees {those employed under a ‘contract of service’]
and independent contractors {rhose emploved onder o "contrace For servic.
es'l, to create a category of workers who are deprived of basic employment
conditions such as pavment at award rares, workers' cOmpensation cover-
e, employer superannuaticn contributions, and protection agninst unfae
dismissal. Where contractors awn their own tools of trade, and can tender
tor business or perform work for 2 range of buyers at rates which they s
to refect their expenses, this is 2 perfectly legitimate arrangement. But
where & contractor is ina positdon g sell services to only ane buyer, who
dictates the terms of engagement, the resull i dissinctly precarious form
of employment. As noted above, dependent contractors may aleo be home
workers; however, those who are not horme workers tend to be fFound in
male-dominated areas of the labour markes, pasticularly labourers in the
construction industey, IT professionals in property and husiness services,
and drvers in the transport and storage industries (Warson e al, 2003;
Tl=TE .=

Agency work invilves engagement by a labour hire agency rather thap
directly by the ultimate consumer of labour, Agency work resemnbles casual
employment in many ways, including & specorum of practices ranging from

I Mew South Wales Industria] Rebazions Commission, 1998: $36-611,
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imstability, insecurity, and irregularity of work ar nne end, 1o guite stable
srrangements whereby an agency supplics a pool of workess 1o 3 particular
enterprise on & regular and long-term basis at the other. Agency workers
may be peemanent or casual employees of the ageney, o may be enpgapged ns
dependent contractors, with the benefirs and protections available to them
varying according to the relevant status, Like cagual waork, too, the gender
distribution of agency woek has undergone a change from being predomi-
pantly female (for exampls, clerical and nursing) 1o more mixed gender
(spreading to male-dominated industries such as construction and mining)
(Watsan et af, 2003: 73-74). Agency work abso connects directly to the
global economy, as large corporations increasingly antempt to sowrce cheap-
er labour fros offshore labour hire agencies (Warson #f al, 2003; 74}—an
srea that remaing beyond the scope of domestic labour regulation,

LEGAL REGULATION ENCOUNAGING PRECARIOUS
WORK ARRANGEMENTS

One of the argsiments of this chaprer, as noted above, is that the particular
kindis) of precarious work found within a national labour market owe
much to the features of national labour regulation. 1 take a broad view of
natinnal labour regulation, to include not only laws regulating employment
per se, but also industry, trade and competition policy, taxanon regimes,
rules relating to pensions and benefits, and welfare provisions. For exam-
ple, it is clear that the much-vaunted reduction in unemployment in
Augtrilia over the past cight years is directly related to the increasingly dis-
ciplinary and punirive mire of sacial security legislation in Ausoralia,
which has, on the one hand, produced discouraged job seckers, who cease
locking for work and thus disappear from the unemployment STREISTICE,
and, on the other hand, driven people into precarious, Jow-value, Empo-
rary jols as a condition of the receipt of unemplayment benefits {Burgess
and Camphell, 1998: 17}, In addition o local regulatory regimes, the par-
sicalar kinds of precarious work created are also 8 product of gendered
amsymptions made by empioyers, histosical gender segregation in the labour
murket, and ongoing gender divigions of labour in the tamly

As discussed in the previous section, much of the striking change in the
lahansr mearket in relation to precarious employment occurred hetween the
advent af economic restructuring and the determined pussuit by employers
of & flexibility agenda, dating from the kate 13808 (Junor, 1998: 77), and the
introduction of the Workplace Relations Act 1996, There was a Labor gov-
ernment in power at federal level i Anstralia from 1983, which by the later
19805 had thorouphly embraced a restructuring agenda, involving corps
ratisation and privatisarion of state-owned enterprises, deregulation of the
financial svstem, the dismantling of trade barriers and tariff proteceion for
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manufactuning industries, and increased exposure of Australinn companies
and products 1o |global) competition. This in turn produced demands for
eediced lubour costs and increased flexibility of labour wilisation (Cwens,
1993; 405; Burgess and Campbell, 1998: 16}, as well as the significant
decline of some areas of employment |particularly manufacturing and the
rise of others {particulasly services), 12

The Warkplace Relations Act 1996 can be seen to have confirmed and
cemented the abifte that necorred in the previous decade, While it intro
duced a range of new measures thar were conducive to the increased pre:
casiousness of employment {see Owens, chapter 15 in this volume), most of
the legal strucrures facilitating growth in insecure part-time jobs, casial
employment, dependemt contracting, and agency work were already in
place. These included award restrucruring to beeak down rigidities in the
classification, organisation and skilling of labour: a shift from centralised
wage-fixing to enterprise-level bargaining; and long-established distinctions
between permanent and casual employment, and between employess and
mdependent contractors, that were able to be explofted,

Casual Employment

As 'Donnell has observed, ‘the category of cassal employment
Australia is largely the creation of the award system’ (2004 13), Awards at
once invokEd and restricted the employment of cosual workers 28 an Excep-
tion o the norm. They often contained proportional limits or quotas on the
employment of casuals, placed restrictions on how casual emplovess could
be used (Camphell, 1996: 579), or specified time limits on thels engagement
{such as a maximum of three months) (Weller o2 al, 1999: 41, In the 1980s
and early 1990s, however, the value of casual workers increased, while
award restrictions on their use were gradoally stripped away,

While pursuing an econemic restructuring agenda, federal and state Labor
governments also introduced new protections and benefits for permanent
employees in the 19805, sich as parental leave entitlements, redundancy
payments, unfair dismissal regimes, and mandatory employer superannus-
mos contributions. Thess sew entitlements made permanent employment
more costly. By contrast, casual employment did not actract the same range
of entitlements; and also enabled a lower level of investment in recruitrisen
and training,

; ¥ Allan estplaion why personal service work sesds b produce mare precarbous fobs; proshc-
than and consumptian oot sunaltanecasty in personal services, tesulting in “strong cost poes-
sute tnt emplayers o ansure thr hboosuse paterns dimcely cofrespood i comsgiime-cemmand
parerna' {1998; 3
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For example, “short term” casial employees are excluded from the cover-
e of much unfair dismissal legislation,' A group of textile, clothing and
orwear employers. interviewed in 1995 ‘attributed their preferences for
] labsour to the inflexibilities of boor market reguianons, particularly
miair disissal laws' {Weller af af, 1999: X18):

Pmplayers were not certain whether o1 not telying o |.'|:|II|J|:I| employment pra-
duced 1 cost saving ... Overall managers did not emphasdss gost advantage
3 primary motive for casual recrujtment. ... The conBEnsLs secined 10 h? chut
the divect cpst difference berween caaunl ond permancnt employees i m.lmg,nlﬁ-
camt. bt that the indirect costs — the cosss of ssaff rumover and recruttment,
abenteclsm, sedundancy and carrying ineffective or discuprive workers—ane
i (Wicller ef af, 1999: 28)

Across the munufacturing sector, according to Weller et ad; "The risc of i:-ir::nl
woirk repeesents a substantial shift in apprnm:i:m- [0 recruitment stemming
partly from employers' unwillingness to commit 10 permanent employment
until they are certain that a potential recruir meets their expectatons, and
partly frivm unstable business cosdizions’ (1999: 30-31) _

Weller et 2l contend that the geowth of casnal employment is {I!‘m:h'a-_hll:l!'d
by lahour market conditions, labour market regulations, and union activity
11999; 31}, However, in Australin in the 1980s and 199204, labour market
conditions and labour market regulation did not acr as CONSITANNTS oo, bl
tather as accelerarors af, the growth of easual :.rl'l-‘til.-ll‘l}'l!_l'!:ﬂt'. J'E.Tlﬂl as & resul,
the possibilities for union activity became constrained, Cretghton and
Sgwart (20080: 215) have observed more generally thats

I theory, the [casual] loading is meant to discourage employess from |.'|.|rl11-g CHE-
als. Howewer, even if the loading does conssrtute adéquare compenaanon for i
fill valise of the non-wage benefits foregone, mest employers seem happy 1o pay
the additional amount in rensrm for whas they perceive as the Hexdbilivy of bemg
able to hire and fire 2t will. For somse workers too, the oading may seem an
atttgctive substitute For benufita they are unlilely T access, or whoss ITI.|=.'|'1:|.||.1-¢:
they do not appreciazte. For many though, the question of chaice is simply irele-
vant when the only altersative t accepting casual work 15 ynemployment,

hs well as easual employment becoming more anractive to employers in the
19805 and 1990s, limitations on casual employment were eased or traded
off in award resrrocturing and enterprise bargaining procosses. The process

i Workplace Felsians Act 1996 (Cahi, 5170 Tndussrlal Relations A 199 |PEW,
u.*-;sﬁuh::nial !Etmna iGeneral) Reulztians (NSW), ol &t Indusarial Relations Act 1999
i, 0 73 Faie Work Ace 1594 [5A), {54, Fach of these pravibans dehnes |daffesentiy]
whie constitites “shors-tetin’ casoal employment bar the. purposes of cxelasion.,
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was completed by the Workplace Relations Act 1996, which specifically
deprives the Anseralian Industrial Relations Commission [AIRC), in making
or varying industrial awards, of the power to Timit the number or proportion
of employees that an employer may employ in a particular type of employ-
ment."™ Campbell also argues that a significant effect of labour marke
deregulation has been 1o widen the gaps in award coverage, 5o thar there is
2 wider sphere of unregulated contracting, providing greater opportunities
tos dessgrinte employment e ‘casual® (1096: $84),

The desire to avoid linbility for unfair dismissal does not appear ta be
the primary motivation for long-term casual’ employment, since casuals
employed for more than 12 months are covered by the federal and most
state unfair dismissal legislation,'s Bue it sill presents other cost advin-
tages, for example in relation o recroitment, (non-) training, redundan-
cy, and (non-] unionisaton. In two case srudies of private hospirals,
Cameron Allan identified another advantage of long-term casual employ-
ment, to- achieve flexibility of labour supply and thus o reduce labous
costs, while ar the same time ensuring quality contrnl, familiatity with
sirpctures and syvstems, and continuity of personnel {1998: 61, 70). The
hm-pir:ia in the case studies argeted their eecruitment of regular casunls
townrds:

middle-aged, married kcal women, & group thar the hioapieal identified as the
mit gtable labour marker segment ... less likely to quit and more prepared o rol-
erate working shortened shifts, to artend work av shost notice, and go withour
work for pessonable pericds,

{Allan, 1998 71}

This strategy exploited women's domestic arra ngements, in that they were
likely o be primary carers of childeen and to prefer working locally, and
unlikely to be primary breadwinners. This is consistent with statistics for
New South Wales showing that for 252 per cent of women, but only 1.4
per cent of men, undertaking casual, part-time, or temporary employment
was dictated by family reasons'® (sce also Owens, 1993 425),

Par-Time Work

Legal restrictions in awards on parrtime work were mose extensive than
those reliting to casual work (Probert, 1995: 7). These restrichons weps
a legacy of the union movement's conceen to protect the wages of male

M Workplace Relations A 1996 (Cih), ¢ B9A41,

1 .I!p.l,z:ll 3 ;'n:n:!:ﬂ.'..—. ledustmial Relations {Conerl] Begalations (5%, | Le (sx i el
Incustrial Belationy Ace 1999 ((fd), 5 7208 Fair Work Acs 1994 {SA) 5 105A (nime monthsl,

16 ARR, Part-Fluc, Casnaad and Temparary Employment, New Sawth Wirles (Cat Mo 624711
(Canherra: ABS, 1998}, cired in Senith and Buwer, 1988; 72, '
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breadwinners. Where past-time work was creared, it thus tended to e casu
al rather than permanent. _

Tn 1948, the Business Council of Australia argued that award restricrions
on par-time work encouraged casualisation, and hetce that award revi-
wons 1o allow for more flexible working rime could lead o 1ﬂr:h:==lil_:d pes-
manent part-tme employment {Camphell, 19955 SB3]. :I:.'n. ;ntnpdl.l_r.'hng the
Workplace Relations Act 1996, the federal Liberal-Marional Lnn_lin_nn
Guvermment made the same argumsnt—thar prevenring the Currmt:lnnnn
from including in awards either limitations on the number o proporiion of
emplovess that an employer may employ in a particular type of employ-
ment, or specifications of maximum or minimum hours of work for regular
part-time employees, would enable employers wo offer more permanent part-
time waork. Neither of these predictions has pventuated, and Iiﬁi.ﬂlhEB:l'll-l'l-'lh
has continued apace (Campbell, 1996; 583}, Where the regulatory regime
allows for both permanent and casual part-time l.'|'|1].'-|||.'|-'f'I'L1!::I't‘t, '_ch: casieal
apthon appeirs o be prefecred, for the kinds of reasons ontlined in the pre-
wious seciion.

Home Working, Dependent Coneracting, and Agency Work

The common law distinction berween ‘employees” and ‘tndependent con-
wractors’ has been compounded in Anstralia by the fact that virtually all
employment benefits and protections provided m industrial n."-i'-".adl'dﬁ or
industrial legislation have atached only to the status _ul' ‘employee.” Thus
\cantracting out’ work to supposedly independent (but in reality dependent]
contractoss can be even more advantageous Lo employers than engaging
casuml employees, Employers can avoid any foom r:1E paid leave and lh.':
casual loading, any requirement to pay award or minimum wages O penaj-
tv rates for unsociable hours, any liahility for unfair dismissal, redundancy
payments, or superannuation contsibutions, the weed nd::::u!mal.'t:'l.' PAYE
i deductions and the shligation to pay payroll tax. In additon, tr!':plu]-:-
ers can sxrernalise the costs of production onto contracsors (particedarly if
they are home workers), externalise responsibility for supervision and gqual-
ey controd (pften by means ol penalties for sub-srandard _w_t:-r'l:!l, and exter-
nalise oecupational health and safery risks, thereby avolding 1th: crasrs of
peoviding a safe workplace, as wefl 23 the need to pay workers' compenaa-
tion premiums (Brosnan and Thormthwaice, 1995 L0d), T is then hardly
surprising thae employess in highly competitive industries with low p-rI:'rF'!|
marging make use of dependent contractors and, as d-su:usq:d_-.-,arlr::,_'rhu I¥
even easier where the domestic division of labour presents limited chaices w
the workers themselves. For example, clothing outworkers in Austealia were
classified ns independent contractors untl the lare IHEU_'E, and consequently
worked for low pay under appalling conditions, Family daycare woirboers
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rngagu:-l:[ by Iln-::nl councils (women providing child care to a small number
of children in their own homes) have also been found to be independent
contracrors rather than employees, and thus not ennicled 1o award pay and
conditions,!”
) Ermn:m and Thormthwaites illuminating case study (1998] gives an
insight into contemporary home work and depesdent contracting, The
home workers they interviewed had previously heen employed directly by
the scame i e 2 and paid ai pisce raetes, bat in 1991 die e Ry e
t0 3 confracting system, therehy avoiding training levies, Stperanniation
contributions, workers’ compensation premiums, and payrall rax, I invir-
el its current home workers to tender for the work, but only accepted ten-
ders at the existing piece rate of 5.5 cents per unir, Home workers were
required to re-tender for business each year, bur anly ar the rate deteemined
by the company. Pay rates for horme workers remained fixed for four years,
and those whe antempred to increase their rates simply did nor have their
conrraces renswed. Home workess could be underemploved for part of the
year, overworked in busy periods, and easily dismissed by the LOmpany pro-
viding no further work, The company attemnpred 1o juatify the low rates of
pay by arguing that the workers could minimise Income tax by claiming
their ensts as business expenses, but this assumed thar theie EATTHNES Wers
above the tax-free threshold—something thar did per necessarily ocour
(Brasnan and Thoenthwaite, 1998: 103-5). Here, a tegal regime providing
overwhelming cost and flexibility advaneages of conteacting out to home
workers, ﬂ?him'ih:;r:: ready supply of labour with licgle chaice bur m
accept work on that basis, prodoced an inevi [ ikl
s ey L n inevitable shift to precirious
Obtaining workers through a labour hire agency provides all the advan-
tisjzes lnlnr the employer of contracting out, together with the admindstrative
simplicity of conteacting only once with an agency, as opposed to muliple
times with individual contractors. In structuring the relationship with their
workers, agencies have made the same kinds of choices as those of dirsct
employers outlined above, preferring ro engage workers on either a casnal
or dependent-contracting basis rather than as permanent emplovees, While
considerations such as the casual! loading and rax advantapes—combined
with an absence of real choices—may induce workers to enter into casual
or d:pand:ngucunmh::ing arrangements, a further factor in agency
ArFANBEments is the complexity and ambiguity of the legad relationships
m-ru-h-etd in agency work, These may lead workers to misunderstand and
overestimate their employment seatus (see, for example, Ciryse, 2006), the
;ppl:_m:::{ms of which may only become clear when they find themselves
SINissed.,
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COUNTERVATLING MEASURES—{LIMITELD] PROTECTION
FOR PRECARIOUS WORKERS

It miast be acknowledged that labeur law has not uniforrily and consistently
worked in the direction of increasing precarious work. Some stafe govern-
menirs have enacted legislarion and some imdustrial tribunals have made
decisions designed to extend protection for precarious wqr’nrn; 4431718 SOHEPTS
have interpreted legal provisions and common law principles to the benefit
of workers; and some unions have sought to shift the legal status of workers
oy less precaripus forms, and to incredse the costs of precarions employment
for employers. Nevertheless, these efforts have heen piecemesl, and in some
-nstamoes unsuccsssful or counterproductive, At best, th" have mitigated
the status of precarious workers, within an averall policy s.n_d legal setting
which continwes ta respond 1o employer demands for Texibility by facilitac

ing, the spread of precarious emplayment,

Improved Conditions for Casual Workers

Iricrapsed Casual Loading

In Re Meinl, Engineering and Associated Industrial Award 1928 — Part
I, the Australian Meral Workers Union sought a yariation of the mel
indusery award 10 increase the loading o be paid to casual employees. In
ics decision, the Full Bench of the AIRC ook the view that rh-i u.u-I.IH.II|
loading should compenaate for the lack of anafdud award henefits, pri-
marily paid leave, long service leave, lack of notice of teemination, and the
effects of employment by the houe ' However, it considered t.h'“ disad-
vantages relating to underclassification, lack of access to Lraining, and
limited access to superannuation were more appropriately dealt with oth-
erwise that via the casual loading,2® although it did not specify how or
where this was to occur, Looking at the value of the henefits forgone, the
Full Bench took the view thar the existing 20 per cent loading covered
only the ahsence of paid leave, while permanent employees had gainead
access to additional forms of personal leave since the lagt adjustment to
the casual loading, and the orher factors Rared abowe remained oncian-
pensared.? It determined, therefore, that the casunl loading should be
ingreased to 15 per cent

o cpnady, 140 TR 247 LATRCS (B Merd Auard], Ser slio QCD e Crodid e s, [ 20601 | GTR
Comm -1'!|II-:¢1|!1EI m which the Quesnslind In:d'u.llr.ll Mg o Conmmities| Bl Irl-l.-l:ll:n; perernl
ruling Increasing the salnlimrum ensual loading im all Cueenaland Stad wwiards to 235

¥ Sap Re Mletal Auard above n 1R at 306, 0L

W phid ar 316

 fbrd ac 319,
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In the course of the decision, the Full Banch expressed the view that casisd
eenployment ‘should not be 4 cheaper form of Inbour, nor should it be made
mare expensive than the main counterpart types of emplovment' .2 Actyal
deterrence of casual employment would be inconsistent with the ratiomals for
fts exigtence,™ thar is, employers’ need for laboar Rexibility. The decision,
however, maintained the seatus of casual employment as at leass indirectly
a cheaper form of labour, by not addressing the issues of classificarion,
fraining, and superannuation, ar thar of sase of Brminaten [at loast for il
first 12 months). Since employers appear to have been more attracred
these indirect benefits, while being undeterred by the casual loading, it is at
least questionable whesher a 5 per cent increase in the loading would have
any effect om the growth of casual employment {while cendering casyal
employees marginally better paid bur no more sectire in their pobs]l. As
noted eatlies, it is also questionable whether the full casual loading is acty-
ally paid in all cases.

Protection Against Unfair Diseissal—For Scone

As discussed previowsly, most industrial legislation provides access o unfair
dismissal provisions for caisual employees other than shorr-term casuale,
and some induserial tribunals have eaken a nareow view of shir-term casy-
al employment, so as to maximise the extent of protecison agains: unfair
dismissal forcasual employess. ™ Such coverage may be of very litthe value
for at feast some casual employess, however, For example, in feamine
MacKerzie and RMF Group Pry Ltd® the applicant was engaged as a
casial employer, bue was covercd by the unfair dismissal provisions in the
Queensland Industrial Relations Act since she had hesn emploved on & reg-
ular and systemaric basis for more than one year. However, under the
award, casual employees could be legally terminated on one hour's notice.
Giiven this provision, the Commissioner found that the applicant’s termina-
e was not harsh, unjust, or unreasonable.

Parestal Leave (and Cther Entitloments)—For Soome

The New Sourh Wales Industrial Relations Act extends entitkernent o parental
leave to “regular casmal’ employess bor noe to other casul emplovees,?® The

£ Bl ut MIT

N thid wr 316,

M Bee, e SO ¢ Dymancky (M}, 103 IR 390 (MEWIRC,

L2001 QIR Comme 39 (M),

L in-r-.nlrinl Relurioms Act 199, 0 53 1), Secrion 3317} defines ‘rogular casual’ eemployee
15 ope whis “works for an wmplover on i segulsr and syseersaric hasis s whis hag a reason-
able exgectntion of on-going employment on that baais’, Section 57 of the Aer stipalates thar
parental feave & aviilabic caly 1o cnplifyere {af wharever kind) who have msore shan 11
meanths® comtinuous sarvice with their emploves
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Dueensland Industral Relations Act has also recently been amended o
witend family leave, carer’s leave, and bereavernent 1:11.!1: to ‘leng-term
canunl’ employees,”” By contrast, the federal, South Australian, and Western
Augtealian legislarion specilically excludes casual employees from dccess to
narental leave, 2 although camml employees covered 'I1:|:.rlf-edtr_:£ awards dﬂi
eniciv the benefit of the 2001 parcntal leave test case,® in which the AIRC
extended the award scandard parental leave clause for pesmanent employ-
pea v thoas cosunl employees "-mplnj.'nu‘l oot o regular and sysremnne hasis
. during a perind of ar least twelve months' who have "a reasonible expec-
satbon of ongoing employment’, A union campaign o extend redundancy
prifection  and severance pay fo long-term casuals was rejected i
Queenslund™ and ar federal level,! on the basis that these matters are
already covered by the casual loading.
As Owens points our, however:

[ every instance ... these protections operate, through the use of qualifications of
continuity and length of service, by sssimilating casual workers to the tradinon-
al image of the worker with ongoing employment. Incorporated iste the legal
regame thew bs the view that it |s acceptable 1o excluids some casual workers from
the rights and entitlements which are the marker of the dignity of the workes 4
a human being. g,

She goes on ro argue that the legal dividke berween short-term and bong-rerm
warkers is as potensially dangerons as that berween permanet and cq;ual
employment {Owens, 2001 130, or, one might add, as t_h; legal divade
hetween employees and independent contractoes: {s|uch a divide creares an
apporiunity to strecture ineguality imo the workplace by providing l'lmtq-
ras with incentives to organise pattems of smployment in ways that avoid
the duty te accord workers' rights and entitlements” {Owens, 2002: 230). In
this comtest, it is encouraging to note that the Australian Coungil of Trade
Unions' (the ACTU's} current Pamily Provisions Test Case seebs 10 exvend
sntitlermients 1o all casual employees, 3 and this campaign has recently result-
el in an agreement to aliow all casual employees under Federal awards access
to shoer periods of unpaid leave to care for family members in situations of

1 Tndsteia] Relasions Act 1999, 55 16, 392}, 40, Sectine 154 definas 1 ‘lang beers: caiial
emplaves” i& ane wh is “sogaged by a parmcutar !|1=|I|ﬂ:|ill: o A ﬂ-'ﬂl.lhl:l' amul wyszs=matic haa,
'y | peticds of employimens duriog o pesiod of & leist ooe year. o
ﬂﬁrﬂpﬁi ﬂ..e-[arilwpn'l.r:l 135 {Cahy, sch B4y Far Wiark Aot 1994 (54, ach 83 Minimom
Candisioes of Empleyrent Act 1993 ."'-:II.I#, Hﬂ;

=* che Imdustry Assond (HIOLY, 107 TR 71, .

g ]:E[_‘hr:?::furrd [}:i-lru?_‘l f Ureicrres 0 Qrueenlianeed Chamsber of Cmener el Ity L &
O, [20003] Lo 383 4CEIRLT,

¥l f'!l'ur.iflﬂ:ﬂql?:inﬂ af Workers o O v Angtrilian drdiriry Cirnwap & Chre, |16 hdarch T4
B ATRC
qiinijdimmmiﬁﬂ Coes 2004, ACTU Cratlinie of Consesnans, 30 April 2004,
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ness or emengency ™ Bor the halance of the claim remilns undecided at
the time of writing.

Muoreover, a8 with casual loadings and protection against unfair dis-
migsal, the legal situation with regard to parental and family leave for
casuals seill leaves a problem of enforcement—another potential pap
between the law in the books and the law in action, In the casz of Tapume
¢ Vetob Fry Ltd s Browse Abowt,"™ the New South Wales Industrial
Hefarinns Commizsion Found thar a nrgu'luu- caaual amploves had nor been
advised &f her maternity leave entitdements as required by the legistarnon,
and had been refused work when she wished to return after having her
third child. In the circumstances, this refusal constitured a harsh, unjus
and unreascnable termination of employment, and the employes was
awarded compensation, Cne wonders, however, how often this facrual sce.
narta is repeated without the employee having any knowledge of, or abil-
ity to assert, her legal rights,

Permanent Part-Time, rather than Casual Par-Time

Permanent part-time (PPT) work has bean perceived by feminise and union
advocates as providing higher quality jnbs than casual part-time warlk,
since perimanent part-timers have pro rara access to the full range Of legisla-
tive and award benefits denied 10 cusal employees.® Based on their stud-
tes of PPT employment, however, boch Probert and Junor have been highly
critical of PPT work as a panacea for women with family responsibilities,
First, the kinds of jobs in which the majarity of PPT work is availahle
have, in practice, rurned oot to be low status and low paid, In rerms of
Junor's distinction between the Sndividual EEOY model and the “employer
initiative' model of PET work, mast PPT tuhs conform to the ‘employer in-
wative’ model—chey are ‘oot fractioms of Full-time joby but different johs
altogether' [ Tunor, 1998; 91). These jwhs enable more efficient tme utitisa-
tion by service industry employers ‘by making possible maore sophisticated
forms of rostering than can be achieved through casualisation.” They alsa
allow employess m aveid overtime paviments, sinice PIT workers can be
asked 10 work up to full-time bours ar ordinary-time rates (Junor, 195§
6] Imporeamly, such jobs tend to be ‘base grade jobs FIVEn o mature-aged
women re-entering the workforee® (Jungr, 1998 77). They are ‘explicitly

I ACTU Medin Relvase, *Twen millian casual warkers win new pipht to tme aif G Bamilics?
[ ¥ Judr 206040

* 200Z), EOC 93-241 (NSWERL)

* Conversion from casual part-tfime 1o pemsanems parc-sime work & an aspect of the heoad-
er m:ah-:lw:.- of ceemersion froen casual o permanene sisployment |sce Chwons, chapesr §7 in thi
wme).
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female, graded at entry level and located ontside th; cateer rack, although
marurity and experience [are] recrulfment criteri {Junorg, 1‘:5!92: 80),
Similardy, Probert notes that PP work in the retall industry is identified
with murried women with childeen, who are thought to have a different
aritude t work, which is used to justify the lack of career steuctire and
v pay (1995: 31-32) i
Second, the benefits artaching to PPT work may mum oul to be illuscry,
anil the wwiteh From éasoal e PRT may sctually invelye losses FI'I':I' the waork-
ers Involved. According to Junor, “when employess initate a gwitch to per-
manency in formeely casualised ndustries, particularly where hr:rl:m are
very flexible, they may be pursuing the eemoval of cususl loadmgs in
:ﬂ.':liﬂllg.',c fr @ rather tesipnus form of job securiny” (Junot, .1 998: ¥3), For
example, in one agreement berween the shop AsSISTANTS UNion and a large
supermarket chain, casual workers were converted to part rime, with e
loas of casual ioadings, rogecher with an exvended a;u::a.-_d of hours artracr.
inp the codinary hme rate of pay, hence reducing the incidence of overtame
ents, “According to one account, a 19 year old casual worker ...
[would] lose ahout half of his wage packet' (Probert, 1995: 40). In another
agreement concerning hotel maids and cleances, the company [Sheraron]
believed it would save money by shifting from casual 1o PPT I:I!'FI.FI:'FI}'H'I'EHI
arrangements, because it would not have 1o pay 'I:|_'.Il: cagual lnad_mg, ir :-;nuld.
achieve fexibility by means of rostering, and it gained & more highly trained
and multi-skilled workforee than it would have done *.'l'llth casual amphoy-
ces, Time fexibilicy was accompanied by *functional ﬂ:nHtlw‘Tmm flex-
ibility of jobs and duties, and the total elimination of ‘normal’ hoors and
na res (Probert, 1995: 20-21).
Ff'n':l;rl:ii:nl u[[ :I]¢x':|:1:1[:: roatering can in fact be extremely family unfriendly,
thiss negating the suppesedly major benefit of part-time employment Junor,
1998: §4), According to Belinda Probert (E993, 41}, the rew agrecmients in
many ¢ases greatly increase the range af hours within which a part-rimer
may be expecied w work. Such a rangs of hours is particularly peoblemat-
ic fnr wiomen with family responsibilities.’ In the Sheraton case, for exam-
ple, the fMexibility requirements disadvantaged women with children, who
had 1es deal with the inflexibilities of childoare arrangements, scli-ur.u!'ll hﬂl_.l:ll'ln
and school holidays, and the company ended up -.rith the majarity ot its
workdoree aged under 25 (Probere, 1995: 22-23). In light of such onreomes,
Probert criticises the assumptions behind the straregy of cazuzl 1o PIT con-
VEFHHL
[1]e has generally been assamed thar making women's work mure I:_Ilcp Teen _wnri
will benehit women, so that reducing cosnal employment, giving pant-rmers
access to peo-rata benefits and increasing full-tme standard employment oppor-
{LIniTies are gEen a8 Progress, Since, however, won st et like men i wheir frioe-
deim 10 exploit employment npporninitics, these changes may harve the unintended
consequences of reducting Women's goccss W certal kinds of employnent, of ar
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least of excluding older married women in favoar of emprong the employment
conditions of younger single women.
(Probert, 195 34}

Third, where the potential benefies of PPT for wirkers are real, emmpleyers
are less likely 1o be interested i providing . Junor refers to an industrial
campaign on bebalf of Technical and Further Edwcation ieachers, which
attempred to convert their status from casual to PPT. However, this would
have resulted mn considerably increased salary and other costs for TAFE
employers (and hence: ultimarely for the government), and they refused to
agree to the change {Junpe, 1998: 23},

Fourth, under some circumstances, PIT may drive ot permanent full-
time as well as, or instead of, casual part-time employment. In 1991, the
former Vicoorian Industrial Relations Commission sought to discourape
casuilisation and increase permanent employment in the retail sccton and
it amended the relevant state award to allow more part-time employmens,
by increase the span of normal working hours, and o reduce penalty rates,
Retail employers responded by increasing the number of part-timers at the
expense of full-timers, rather than at the expense of casuals (Probert, 1995:
L7-18). This should have been a predictable outcome, according 1o Probert,
since the casval and part-time workforces in the retail industey have been
long, recognised to be "derived from different and non-substitatable social
groups’ (Probert, 1995: 31). In the Sheraton case, where substitution

n casuats and permanent part-timers did occur, management adopr-
ed & practice of replacing full-ome pobs with two part-time jobs, sinee part-
timers offered much greater flexibility than full-timers (Probert, 1995; 21).

Thus, PFT appears 1o represent a “win—win’ solution for bath warkers
and employers in only a small proportion of cases thar conform to Junoe's
“individual EECY model. Otherwise, casual-to-PPT conversion at bess suh-
stitutes ane form of precarions employment for another, and ot worst ren-
ders jobs inaccessibe to their previous incumbenes.

Deemed Emiployees

The remaining 2et of measires discussed in this section arempes to mitgate
the more deleserions effects of dependent coneraching and agency work
arrangements. COne strategy in this context is to redefine as employers
groups of workers who would he defined ar common law as independent
conteactors, For example, in the 1987 Clothing Texsile and Foottoear
Award 1982 decision,™ the AIRC reclassified clothing outworkers as
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employees, which hrought them under the protection of the award and the
ather entitlerments arrached o being an employee (Hunter, Iﬂﬁfl-. C!w_ng,
19495, 4T_48), The current Clothing Trades Award 1999 contains explicit
und extensive protections for outworkers; including employer registratios,
apreed lours of work, and awards cates of pay, md_cl_-udtl:mnj-l: o ﬁnd
annisal leave (Piteaed and Naugheon, 2003; 76], The difficulry of enfareing
this begal position, kowever, is widely acknowledged. _ _

Two state Lobor governmens have inchinded in their mmdustrial relamons
kegislation provisions that deem certain workers o he employees, or enable
applications to he brought for groups of workers 1o be deemed employees,
and hence 1o gain access oo legislative and awwrd conditions and benefics
artaching to the status of emplayee.'” The liat of deerned emplovees wnder
the Mew South Wales legislation includes milk vendors, bread vendors,
cleancrs, carpenters, joiners and bricklayers, painters, plumbers, drainers
and plasterers, hlinds fitters, owtworkers in the clothing trades, dmber cot-
s and supplices, ready-mixed concrete drivers, and Road Transport
Aasthority lorry drivers. It is interesting to note that only two of the speci-
fied cccupations involve typically women’s work—cleaners and -::l-:'.'n:hmg
sutworkers. Home working dependent coniractors in other indusiries are
pot cover ed,

The Queensiand Industrial Relations Act allows the Full Bench nf the
Queensland Industrial Relations Commission 1o make anorder declaning &
chiss of persons o be employees™ Theee has only been one reported arder
imade to date, concerning security guaeds who were engaged as independent
contractors on terms falling far short of the enntlements they would have
enjoyed cven as casual employess under the company’s certified agree-
ment; 1* The fact that theee have nos been more cases onder the Queensland
legiskation muy be o reflection of the circnmstances under which it can he
mvoked. Applications may be brought oaly by a trade union, a state peak
council, or the Minister. Many groups of dependent contractors, particulacly
hame workers, are unlikely to come to the artention of any of thess entities.

Sirnilarly, in New South Wales, extension of the groups covered by sched-
ule 1 of the Act requires the governmest to pass regulations, something it
is unlikely o do withour at least significant union pressure. ln other wsrehs,
iradizicnal imechanisms of enforcement and progection for full-time perma-
neént employees, via unions, are assumed to he effective for Llnufga:p:?ul
workeet in circumstances of deunionisation and enterprise-level bargaining

P Tndnareial Relanoms Act 1956 (WS, « 3030, sch L Tachistrial Relations Act 1959 ((id),
w3 1kdl, 2TF. o
W | Tramspon Wirkers' Llaiows of Asatrelia (00l Hrnl-r-'fl.'l-'-'lulﬂrdllnm r.flucunurlml Eaelidnge
Poy Lid, [2000] GIR Coanea 13 40IRC), a Full Bach hefd that o *class of persons' far the pir-
of the mective conild b2 a class wlentifizd by referanos g0 theis aploperonsrastne
W ALHMWEY v Bark Awstralia, [2001] QIR Comm 22 (QIRTL
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structires that make it difficult for undens to represent their traditional con-
stitucnts, let alone extend their reach 10 new ones. In practice, it is likely
that unions will act if proposed or acwal dependent contracting arrange-
memnts threaten the position of current full-time permanent union members.
Where this is not the case, deemed employee provisions are unbikely to have
any effect.

Classifcation Cases

While deemed employee provisions represent an amtempt (if ineffective] mw
tackle dependent contracting at & systemic level, there has also been a con-
siderable amount of ltigation over the question of whiathes, in the circum-
stances of @ particular case, workers shouold be classified at common law as
employees or as independent contractors, (There have also been some clas-
sification cases concerning the question of whether employess are casml or
permanent ' —interestingly involving women workers, whereas independ-
ent contractor cases have tended to involve male workers. |

The employes versus independent contractor cases often involve conve-
luted reasoning as the court amempts to reach its preferred resule, and the
outcomes of these cases are highly unpredictable. For example, the same
bicycle couriers have been held by one court to be independent contractors
and by anocher coirt 10 be employees! agency workers in some cases have
been classified as employees, while in others, agency workers with similar
contracts have been classified as independent contractors. ™ The way in
which the issue is framed, and the court'’s palicy choices in relation o that
framing, appear to have a large bearing on the decision. This legal indeter-
minacy renders the litigation strategy risky and unrcliable, as it is imposs-
ble ro predict which way the court will jomp in any given case,

LUlinfair Coatract Prowisions

The federal, New South Wales and Queensland industrial relations legisla-
tion contains provisions allowing (injdependent contractors 1o chaflenge
contracts wiiose rerms are unfaie® Again, these provisions are littde used,

¥ See, mm. Australian Municipal, Advirelitratio, Clirfcal aud Serinces Uniow o Awseripd
[18%E), 45 IR, 38; fulie Koee Perspman! and Refuces Waim, [2001] QI B {£710),

“F Winbw Py Lid v Comraiapbanes of Tasatios (15961, 31 TR 150 {MEW0AL Hollis ¢ Vaba
Pyy Lid [2007], 200 CLR 21,

2 Gee, ep, Foreaff Py Lad o (af Cmeidenianer of Feafe Beveas, [2004] MEWSC 573
{emplayvensl; Building dredugtrigd Ui of Austenie » Ohdo Ty P, (1593, 29 FCR
104 and Chdoo Py Lid @ Aecidert Crengpreamsition. Camuriesiorm, [1990] VIE17E (WSS finds-
peikni coatracoms|.

1 Woekiplave Relarione A 1996 (bl & 1278 Tnclustrin] Belarioms fer 1995 [MSWI, &
105=006; [ndusrrial Relations Ace £99% Okl 5 276,
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and such cases as have been brought have tended to be confined 1o male-
dominated occupations such as truck deiving, raxi deiving, and insueance
agency work. ¥ Indeed, the federal jurisdiction incorporates a public/private
distinction, excluding work for the private and domestic purposes of the
principal.*? Another deterrent is the fact thar, under the federal legislation,
applications must be brought in the Federal Caourt, although the Mew South
Wales legislation allows for applications to rthe Industrial Relarions
CrmpmuassiuL,

It appears that unfarr contrace cases are ofien brought after termination
of the contract, perhaps indicating that contractors are unaware of ther
rights when pecforming wark under the contract but tend to seck legal
advice tf it is terminated, or perhaps indicating an swareness thar anempe-
ing to bring a case while a contract 15 on foot would soon result in termi-
nation, Nevertheless, it scems thar, in some cases, contractors amempe (o
use the unfair conteact jurisdierion as a de facto unfair dismissal remedy.
This can involve some straining of the legislative provisions, which are
inrended to deal with the teems of the contract, not the manner 1n which it
was terminated, and further illustrates the incquitable consequences of the
legal distincrion betwesn employees and independent contractors (Brooks,
1594},

Thus, it can be seen thar the various arrempes via legislation or Hagation
to reverse the trend 1o precarions employmens or to mitigate its effects have
bl limvited success at best, At waorst, as in the case of some casual-ro-PPT
converaions, they have been distinctly counrerprodcrive,

COMCLUSION

This chapter has identified several factors interacring vo produce the partic-
ular kinds of precarious emplovment now evident i the Australian labour
market, including the notable increase in casual employment from the lite
19#0s o mid-19904. Those factors arer the nature of the econamy and ceo-
nomic policy—ineluding job creation policies that give no emphasis to the
quality of the jobs created; the state of the labour markes; labour law and
regulation (conceived broadlyl; and gendered procrices both in paid empioy-
ment and in the home, Attempting to change legal norms whils the other
factors remain constant can only have a limited effect, Bven if legistation

“ See, eg, Buchsmeiler v Allied Express Trassporr Pry Lod, (1999), 88 [ 483 (FCAL; Jordey
v drril Tear Caby Co-sershive Socisty Lad (20019, 104 263 (FCAY Mardimg v EIG
Ansvar L ( J000], 95 IR 349 [FCA)L The recens NSW case of Mol ¢ Namary S, [2004)
NIWIR Comm 108, howerer, il invalwe she recovery of a large sum of wnpaid svages eooan
Indonesisn housenad,

i Wnrknlace Relatiora Acr 1996 (Crhl, o 2740118 il
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were enacted that extended a mindmmum set of conditions and beoefies to all
workers, regardless of their status as pernupent, casaal, long-rerm, shon-
term, employess or contractors, pressares (o minimise lilbour cosrs and
meirmize Aexibility would enll pevuly in Ioopholes in the safecy ner heing
fowmnd and exploited, for example, by converting full-time jobs to par-time
jrbs, by extending the use of home workers, or by increased recourse to
spency arrangemene, oo eding offshece dgencies, Museasyer, sueh o Begialy
five outeame is highly unlikely feom any Australian government in the fore-
seeable future.

L8 the four lactors identified, te ope most ikely o change in the medium
toca 1 Auatralia is ibe viaie of the labour marker. Gender sepregation in che
baliewsr muirkeet and the gender division of Libour in the Family bipve proved
rettieckably stable and resihent (0 the face of more than three decades of
social change arownd the status of women, However, the demands of fexi-
hiliey in the libour marke appear to luve had an adverse impact on the
important matter of labour reproduction, Thus, the country Ticen signili
cant demographic change, as the post-war “baby boomer’ generation stars
o retire and the size of the working-age population shrinks. Tlis chapter
has discussed the fine line beoween precanous employment and unemploy
meend for many Australian workers, and the limited choices available 1o
low=skilled service workers, particularly women with family responsibili-
ties, By contrast, conditons of relative labour scarcity would provide
merensed choices and barpaming power for worliers, and may do more 1o
roduce precarious employment than legal Hnkerng around the edpes.
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