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| ntroduction

1. Subject of the Study

The phenomenon of the strike is one of the crucial problems of contemporary
industrial relations because it lies at the very core of the legal regulation of
industrial conflict. The strike is basic to the distribution of power between
capital and labour, and also forms part of the problem of the autonomy of
groups and their relationship to the State. The concept of the strike relates to
issues which lie at the heart of the ideological conflicts of industrial relations.
It gives rise to practical as well as to theoretical questions. Socia and
economic crises in virtually every part of the world, changes in the composi-
tion of the workforce, the integration of increasingly complex technologies,
the expanding legal regulation of labour relations, changing attitudes towards
trade unionism, and changes in the social significance of concerted action,
collectively challenge the scope and extent of strikes.

Since the late 1940s, when the Freedom of Association and Protection of
the Right to Organise Convention, 1948 (No. 87), followed by the Right to
Organise and Collective Bargaining Convention, 1949 (No. 98)," were
adopted by the ILO, a basic consensus emerged, albeit dowly and somewhat
grudgingly. The social partners' freedom of recourse to concerted activity
gained recognition as an essential element of industrial relations without
which freedom of association could not exist. Freedom of association is a
fundamental human right, having been recognised as such by the ILO as early
as 1919 in its Constitution, and later reaffirmed by the Declaration of Phil-
adelphia. Hence, the freedom to strike has emerged as an essential tool for
the implementation of such a basic freedom as freedom of association.

The freedom to strike, being a hallmark of any pluralist society, should in
principle be applicable to al countries, developed as well as developing, and
should not differ with regard to geography or history, culture or ideology.
However, most socialist governments maintain that, due to their particular
economic system, while there is a right to strike, trade unions in their
countries have no need to resort to direct action in order to defend their
members' interest.”

The freedom to strike has been recognised in numerous legal systems. A

1. Conventions Nos. 87 and 98.

2. Inthiscontext seelLO: Freedom of association and collective bargaining, General survey by
the Committee of Experts on the application of Conventions and Recommendations,
International Labour Conference, 69th Sesson (Geneva, 1983), para. 203.



review of the pertinent legidation in various countries reveals that some form
of the strike is universally acknowledged, even if the lega framework in
which such recognition is accorded, the particular acceptable objectives, and
the nature, scope and extent of the strike, differ from country to country.
Sometimes a basic right is explicitly provided for in a constitution or by
statute, while in other systems, it has been established indirectly by case law
as a freedom only. Further, the freedom to strike is varioudy restricted in
scope and severity, on the one hand, and protected againgt certain claims by
gpecific lega immunities on the other.

Until now, issues concerning the scope or extent of strikes have been
raised in their national context. Thus, a question was typicaly posed with
respect to a particular country, and in the light of its specific legal system. The
analysis offered in such circumstances addressed neither a theoretical ques-
tion nor an issue of international applications but rather the legal consider-
ation obtaining in a given sysem - for example, whether United States,
American law recognises secondary boycotts, or whether sympathy strikes
are banned in the United Kingdom. Although the basic freedom to strike is
guaranteed in some form by a considerable number of legal systems, to date
no comprehensive analysis of the substance of the freedom to strike exists.
Thus, an examination of the principles relating to strikes from an inclusive
international vantage point is appropriate.

The point of departure for this book is whether viewing the freedom to
strike internationally can yield an international labour standard as there is no
explicit provision in this regard in any of the international Iabour Conventions
and Recommendations that guarantees freedom to strike,® nor indeed have
commentators directed any sustained attention to the question whether such
an international labour standard exists from an international perspectlve

Even if the existence of an international labour standard is accepted, its
precise definition and the extent of its protection still need to be ascertained.
Hence, it is appropriate that freedom to strike as an internationa labour
standard be systematically explored.

We recognise that the counterpart of the workers freedom to strike is
the employers freedom of lockout. While the freedom of lockout is certainly
no less important than the freedom to strike, the examination of the scope

3. The right to strike was mentioned in ILO instruments in different cases but only dealing with
specific instances. For example, the Voluntary Conciliation and Arbitration Recommen-
dation, 1951 (No. 92), provides that it may not be interpreted as limiting in any way
whatsoever, the right to strike, and the Employment Service Recommendation, 1948 (No.
83), provides that the employment service should observe strict neutrality in the case of
employment available in an establishment where there is a labour dispute affecting such
employment.

4. In Diana Vincent-Davis, 'Human rights law: A research guide to the literature - Part I11:
The International Labour Organisation and human rights', New York University Journal of
International Law and Politics, Vol. 15, p. 211(1982), only one article is mentioned in
relation to freedom to strike. The same can be learned from Colombia Human Rights
Institute: Human rights: A topical bibliography, which was issued in 1984. This article is R.
Ben-Israel: 'Is the right to strike a collective human right?' in Israel Year Book of Human
Rights, Vol. 11, p. 195 (1981). There is one chapter dealing with freedom to strike in: C. W.
Jenks, The international protection of trade union freedom (London, Stevens & Sons, 1957).



and extent of such a principle is not feasible in the context of this study. Still,
perhaps this study will encourage scholars to pursue this important subject.

2. Framework of the Study

The analysis of the potential international perception of the freedom to strike
will be dealt with in three parts, each of them focused upon a different aspect
of this concept.

21 PART I - FREEDOM TO STRIKE AS A SOCIO-ECONOMIC CLAIM

From a theoretical and ideologica viewpoint, freedom to strike should be
classfied among the socio-economic goals. Such a classfication requires
mention of the discussion concerning the absolute nature of socio-economic
claims, which arose in the 1950s as a result of their recognition as human
rights within Articles 22-27 of the Universal Declaration of Human Rights.®
Not\NlthsIandlng5 the fact that socio-economic human rights are nowadays
dready lex lata,” it seems il interesting to analyse within Part | of this study
the various theories and objections, voiced during the 1950s, to the inclusion
of socio-economic claims within the general framework of human rights and
their relevance to the recognition of the freedom to strike as a human right.
It should be remembered that the extension of the scope of human rights
to include socio-economic claims as an additional layer of human rights was
then a novelty which emerged from historica changes of the preceding
decades. While this additional tradition of human rights became a genera
concept s a result of social and political revolutions in the early twentieth
century, the development of this concept was promoted by the active
contribution and experience of the ILO in this respect.? It is useful to recall in
this context that at first, the concept of human rights was concerned with the
traditional civil Ilbertles, and consequently, rights mcluded in this tradition
usudly involved the right to oppose the government. ® The second generation,
which concerned socio-economic human rights, was based not on the right to
oppose the government, but rather on the right to impose upon the gov-
ernment.” GeneraIIy speaking, this distinction between traditional cvil liber-
ties and socio-economic clams was the cause of the various objections to

. Adopted and proclaimed by General Assembly resolution 217 A (l11) of 10 December 1948.

. This matter is dealt with in Part Il of this study.

. The socio-economic rights came to be given legal form as the result of the Mexican and
Russian Revolutions of 1917. They were expressed in the Mexican Constitution,of 1917, the
Weimar Constitution of 1919 and the successive Constitutions of the RSFSR and the USSR.
In this respect see C. W. Jenks, 'Human rights, social justice and peace, the broader
significance of the ILO experience", in A. Eide and A. Schou (eds.): International protection
of human rights, (Stockholm, Interscience Publishers, 1968), pp. 234-235.

8. Ihid.

9. Seefor example, H. Gros Espiell: 'The right of development as a human right' in Texas

International Law Journal Vol. 16, p. 189 (1981), at p. 193, especialy footnote 17.

10. Ibid.

~N o o



the recognition of the socio-economic claims as human rights. Hence, it seems
worthwhile, in order to be able to introduce a complete picture concerning
freedom to strike, to analyse this aspect too, because the freedom to strike is
cdassfied among the socio-economic goals.

As aready mentioned, there was much criticism of the attempt to
enlarge the scope of human rights to include socio-economic goas, and a
worldwide debate ensued concerning their inclusion within internationally
recognised human rights. The arguments put forward by the critics bolstered
a civil liberty theory of human rights. This theory will be introduced and
analysed in Part | of this study, mainly focusing upon the following three
objections:

a. the practicability objection;
b. the judtification aobjection, and
c. the universality objection.

Thus, in the light of the above mentioned civil liberty theory, Part | of this
study will address itsdf to an examination of the implications which the
various objections to the inclusion of socio-economic goas within the ligt of
genuine human rights have upon the freedom to strike.

22 PARTII - THE RIGHT TO STRIKE AS A POSITIVE RIGHT UNDER
INTERNATIONAL LAW

Up to this point freedom to strike has been presented as a socio-economic
claim. However, viewing it as a socio-economic claim actually means that
freedom to dtrike is soldy a mord right. Including the freedom to strike
within the list of moral rights will remain legaly ineffective unless this moral
right is transformed, on the international plane, into alegd right, recognised
under positive international law. It isonly in thisway that trade unions' right
to have recourse to industrial action could be implemented on an inter-
national scale. The next step, then, isto examine whether freedom to strikeis
already a norm under positive international law, the answer to which should
be sought in the recognised sources of genera international law. Although
the strata of international law consist of three layers™ (international treaties,
international custom, and general principles of law), freedom to strike can be
transferred into afull legal obligation with a universal scope, if it isrecognised
by any one of these material sources.

In international law, the right to strike is explicitly recognised in Article

11. For the sources of International Law see Article 38(1) of the Statute of the International
Court of Justice which states as follows:

(a) international conventions, whether general or particular, establishing rules
expresdy recognised by the contesting states;
(b) international custom, as evidence of a general practice accepted as law;
(c) the genera principles of law recognised by civilised nations;
(d) . .. judicid decisons and teaching of the most highly quaified publicigts of the
various nations, as subsidiary means for the determination of rules of law.



8, para. 1(d) of the United Nations' International Covenant on Economic,
Social and Cultural Rights which states as follows:

Article 8
1. The States Parties to the present Covenant undertake to ensure:

(d) The right to strike, provided that it is exercised in conformity
with the laws of the particular country.

At the regional level, the European Socia Charter was the first international
text to recognise explicitly the right to strike in the case of conflicts of
interests, subject to any commitments under collective agreements in force.
Part 11, Article 6 of the Charter states as follows:

Article 6
With a view to ensuring the effective exercise of the right to bargain
collectively, the Contracting Parties

and recognise:

4. the right of workers and employers to collective action in cases of
conflicts of interest, including the right to strike, subject to
obligations that might arise out of collective agreements previ-
ously entered into.

As aready mentioned, freedom to strike can be transferred into a full legal
obligation with a universal scope, if it is recognised by any one of the three
material sources of international law. Within Part |l of this study, the
guestion whether the right to strike is a positive right under international law
will be examined. For the purpose of this study, this question can be ade-
guately answered by examining the right to strike in the light of international
treaties only. Appropriate conclusions concerning the question whether the
right to strike can be recognised as a positive right under international law can
be adequately reached by analysing the various facts related to the relevant
international treaties. In this context this study will address, for example, the
above-mentioned fact that the right to strike is explicitly recognised in Article
8, para. 1(d) of the International Covenant on Economic, Social and Cultural
Rights, and the large extent to which this Covenant was ratified, in addition to
the fact that according to the decisions of the Freedom of Association
Committee of the Governing Body of the ILO (CFA) a certain right to strike
is secured by the ILO Conventions. Hence, Part |1 of this study will deal with
the question whether the right to strike is a treaty-based international right.
The question of whether the right to strike has hardened into an international
custom or whether it can be recognised as a general principle of law will not
be dealt with in this study.

The possibility that freedom to strike will be recognised as a positive
right under international law will be examined in Part |l of this study in the
light of three hypothetical propositions. The analysis of these propositions

5



will be followed by specific conclusions, indicating whether any of them
stands a chance of being accepted. The three propositions are the following:

A. Theright to strike is a treaty-based international |abour standard
inferred, according to the recommendations of the CFA, al-
though tacitly, from Conventions Nos. 87 and 98, by which a
legal obligation of a limited scope isimposed, and applies only to
states which ratified these Conventions.

B. Theright to strike is a treaty-based international labour standard
inferred, according to the recommendations of the CFA, aso
tacitly, from the freedom of association general concept secured
within the ILO Congtitution, by which a lega obligation of a
universal scope is imposed, as these recommendations are ap-
plied to dl the States, which as members of the ILO are bound
by its Constitution.

C. The right to strike is a treaty-based right under positive inter-
national law, conferred by Article 8, para. 1(d) of the Inter-
national Covenant on Economic, Socia and Cultural Rights, by
which alega obligation of a limited scope isimposed and applies
only to States which ratified this Covenant.

While al three propositions deal with the freedom to strike from a treaty-
based viewpoint, a distinction will be made between the consideration of ILO
Conventions and the examination of the United Nations Covenant as possible
sources for the recognition of an international labour standard concerning the
right to strike. Propositions A and B, within which the freedom to strike is
introduced as an implicit right inferred from ILO Conventions, will be dealt
with in Chapter 1 of Part I1. Asthese propositions are based mainly upon the
interpretation of the freedom of association concept provided by the rec-
ommendations of the CFA, the historica and legal aspects of the CFA
procedure, which is one of the ILO quasi-judicia bodies, will be presented in
this chapter too. In the framework of proposition C, the right to strike is
considered to be recognised as an explicit right secured by a United Nations
Covenant. The express right to strike enunciated by the International Coven-
ant on Economic, Socia and Cultural Rightswill be examined in Chapter 2 of
Part 11.

It makes sense to begin by analysing the right to strike inferred from ILO
Conventions Nos. 87 and 98, as they were adopted before the International
Covenant on Economic, Socid and Cultural Rights, and therefore might have
influenced its approach in the matter of the right to strike. The ILO is the
international agency responsible for labour relations and is in charge of
dedling with the right to strike which fals under its specific responsibility.
Hence, the way in which such an international labour standard was devel-
oped, from an implicit right recognised within the ILO complex to an express
right conferred by the International Covenant on Economic, Socid and
Cultural Rights, also judtifies beginning the analysis with the propositions
related to the ILO Conventions.



23 PART Ill - THE SCOPE AND EXTENT OF THE RIGHT TO STRIKE

This discusson is related to the substance of the international labour stan-
dard. The assumption is that the full and detailed content of the international
labour standard concerning the right to strike may be derived by andysing the
decisions of the CFA which concern the right to strike. The CFA has dedlt
with over 1,300 cases since it was set up in 1951 and has taken a series of
decisions covering most aspects of freedom of association and protection of
trade union rights, many of them related to the right to strike. In 1975, at the
request of the Governing Body of the ILO, a Digest of decisons and
principles of the Freedom of Associations Committee was published (hereaf-
ter: Digest)." By analysing the bulk of decisions issued in this respect by the
CFA, we should be able to pinpoint the principles and definition of the right
to strike, the boundaries of these patterns of behaviour which are not to be
restricted, and the extent of limitations that can be imposed without infring-
ing on the international labour standards, (In classfying the subject-matter
we shal rely to some extent on the Digest's classfication of the concept of the
right to strike and its restrictions.) It is very likely that, once the survey is
completed, various legd questions often raised in their national context will
be provided with answers from the international aspect too (e.g., answers
concerning the lawfulness of strikes designed to inflict hardship on the
community or coerce the government). The analyss of the substance of the
international labour standard related to the right to strike will be presented
within Part 111 of this study.

One concluding remark ought to be made. While the international
labour standard comprises the main theme of this book, the anaysis of the
various cases decided by the CFA, from which thefindings on the nature and
content of the international labour standard will be taken, aso requires the
introduction of different approaches found in various legd systems. There-
fore, athough not intended as comparative research, the work will contain
some comparative data concerning legd systems in various countries.

3. Contributions of the Study
31 LEGAL REGULATION OF LABOUR RELATIONS

It is imperative to daify the international notion of freedom to strike,
especialy as there is a growing tendency to administer labour relations in a
legal framework. Changing economic and socid situations amost world-
wide, accompanied by a change in attitude as to what concerns trade union-
igm and collective bargaining, started a process by which law was playing an
increasing role as a mechanism of socid regulation. Consequently, any system
of labour lav which is meant to comply with the concept of freedom of
association and collective bargaining needs a fundamenta and fixed point of
reference, that is a defined right to strike. But, as long as freedom to strike is

12. ILO: Freedom of association, Digest of decisions and principles of the Freedom of Associa-
tion Committee of the Governing Body of the ILO, (Geneva, ILO, 3rd ed., 1985).



not explicitly provided for and detailed in the ILO Conventions and Rec-
ommendations (as is the case with other international labour standards), and
aslong as any other ILO guide-linesin this domain are not analysed and made
publicly known, municipa legidation may be adopted without taking into
consideration any of the guide-lines concerning the minimum standards
related to strikes on the international level. Often such legidation is at
variance with those standards, as is made obvious from the many cases
brought before the CFA (which is the machinery of the ILO for examining
complaints in this respect). Therefore, it is possible that an extensive survey
of the ILO guide-lines concerning the phenomenon of strikes may contribute
to reducing the instances of municipal legidation which conflicts with inter-
national norms.

32 CHANGING PHILOSOPHY

New trends regarding industrial relations are appearing worldwide, and this
development cdls for an examination of the international labour standard
and guide-lines concerning strikes. The new trends are bringing about severe
limitations upon freedom to strike. It might be thought that nowadays
opposition to the basic objectives and activities of freedom of association and
collective barganing would be considered anachronistic, and that the basic
notion accepted by the ILO requiring the promotion of collective barganing
would no longer be put to the test. The policy giving preference to trade
unionism has been gradually accepted since the early 1950s, as shown by the
numerous ratifications of Conventions Nos. 87 and 98." However, this policy
is now being questioned, and it seems as if the wheels of history have turned
somewhat. Consequently, by the 1980s a change in approach towards the
concept of trade unionism and its tool, concerted activity, reached full swing.
Such a change can be seen in socidist countries - aswith the recent Solidarity
movement in Poland, in authoritarian regimes where freedom of association
never realy gained afoothold, and in democracies whose traditions or former
legidation were famous for their contribution to the promotion of collective
bargaining.*

We seem to be nowadays in the midst of bi-phased process in which the
philosophy concerning the concept of trade unionism is changing. In the firg
of the two phases this new philosophy still gave preference to trade unionism
as is required by the international labour standard concerning freedom of
association. At the same time, however, it was looking to protect not only the
positive freedom of association but also the negative one, emphasising the
worker's right not to be a member of atrade union. Up to now, this has been

13. In this context see, for example, ILO: Freedom of association and collective bargaining,
General survey by the Committee of Experts on the application of Conventions and
Recommendations, International Labour Conference, 69th Sesson (Geneva, 1983).

14. The United Kingdom can serve as an example of such a change of policy. In this respect see,
Clark and Wedderburn, 'Modern labour lawv problems, functions and policies, in Lord
Wedderburn (ed.): Labour law and industrial relations: Building on Kahn-Freund (Oxford,
Clarendon Press, 1983), pp. 127-242.



carried out only in so far as thought necessary to maintain pluralist values.
The Young, James and Webster Case demonstrates this approach.” The case
was heard and adjudicated by the European Court of Human Rights which
interpreted Article 11 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms. In the case a closed shop provi-
sion was found to be in contradiction of the freedom of association right
ensured in the European Convention for the Protection of Human Rights and
Fundamental Freedoms. It must be stressed, however, that this changed
attitude aims to weaken trade unions' muscle but not to obliterate unionism
or strikes.

By contrast, at the second stage of this chantrzling policy, the philosophy
voiced turned into a preference for non-unionism.™® We are now dealing with
a single-minded policy by which a positive preference for a non-unionised as
against a unionised workforce is starting to gain hold.

This development can be illustrated in the United Kingdom case which
was brought recently before the CFA.'" It was alleged in this case that on 25
January, 1984, the Foreign and Commonwealth Secretary announced in the
House of Commons that staff employed at the Cheltenham Government
Communications Headquarters (GCHQ) on civilian contracts, a majority of
whom were members of trade unions, were to be deprived of their right to
belong to a trade union. Each member of the staff received a circular and an
option form which asked them either to agree to surrender their right to
belong to a trade union and receive a cash payment of £1,000 in return, or to
apply for a transfer to another unspecified job in the Civil Service. Staff who
refused to complete the option form or who, after deciding to leave GCHQ,
refused to accept an alternative posting were to be dismissed and have no
right to redundancy payments.

The CFA found such an attitude unacceptable and therefore not in
conformity with Conventions Nos. 87 and 98. But the mere fact that such
unilateral action was taken by a government indicates the change of policy in
relation to trade unionism.

Oddly enough, the organisational spirit and ideological beliefs that had
marked the unions during the first haf of the century are being transferred to
other movements during the second half. Such deep convictions can be found
in various groups such as civil rights groups, anti-nuclear or pacifist move-
ments, or enviromentalist organisations. It looks as if the worker's cause has
lost some of its glamour even in countries where it had a stronghold in the
past. This new trend contains a strong individualistic strand indicative of a
fundamental hostility towards both trade unions and any concerted activities
on their behalf. The idea of promoting collective bargaining is replaced by
attempts sought to promote individual liberty, at the expense of trade union
organisational strength and the stability of collective arrangements. The
Webster Case mentioned above, where a closed shop provision was rejected,

15. European Human Rights Reports Val 4, p. 38 (1981).

16. See Clark and Wedderburn, op. cit.

17. See ILO: Committee on Freedom of Association, 234th Report, Case No. 1261 (the United
Kingdom) paras. 343-371.



is a good example of preference being given to the individual interest rather
than to the collective one.®

Moreover, one finds strong opposition to trade unionism which turns out
to be a prevalent attitude not only among leading exponents of individualist
philosophies, but also of several leading personalities of the monetarist school
of economics. According to this view, trade unions are seen as distorting the
market relations between employee and employer, and the aspirations of
trade unions to regulate jobs and labour are believed to be incompatible with
individual liberty. This approach towards collective bargaining is conspicuous
even in countries where employers attempt to undermine collective bargain-
ing in what is called "preventive labour relations".*

The new opposition to organised labour has become a challenge to trade
unions, particularly when those espousing the philosophy achieve political
power and legally administer labour relations. The rights of trade unions have
begun to be affected, and often the first step is restricting the freedom to
strike. Consequently, the freedom to strike, which as Kahn-Freund main-
tained is the hallmark of a pluralist society, is undergoing changes expressed
by restrictive legal measures. The question is whether such changes of policy
concerning freedom to strike conform with the prevailing international labour
standard. Thus, it is important to clarify the meaning of freedom to strike,
and perhaps a clear understanding might have some preventive influence on
the action of the public authorities.

33 THE JUDICIAL HOSTILITY

In some of the common law countries, the judiciary is often hostile to patterns
of behaviour concerning collective labour relations, especially in cases where
strikes are involved. As an institution, the judiciary generally represents one
of the most insuperable problems for any labour law policy based upon the
promotion of strong and independent trade unionism, which is the reason that
specific labour courts were established in many countries.®® It seems to be
more natural for the judiciary to emphasise the loss of individual laissez-faire
than to point out the advantages of collective laissez-faire when they adjudi-
cate a case where a collective agreement is involved. Consequently, in such a
case they might construe the collective circumstances in a very strict fashion.
Furthermore, the same judges who are willing to accord a right to demon-
strate to different social groups, for example civil rights movements, tend to
undermine workers' demonstrations which usually take the form of strikes or
pickets. This attitude renders it vital to clarify the international labour
standard concerning freedom to strike. It is hoped that, once this standard is
analysed and laid out, it may serve as a proper yardstick to be used by the

18. Seenote 15.

19. See in this respect 'Killing unions with kindness, in The Guardian, 4 January, 1982. See,
Clark and Wedderburn, op. cit., p. 218 footnote 408.

20. In order to illustrate such a case one can cite Lord Diplock's words while hearing a case
related to strikes and their legd immunities. See Express Newspapers Ltd. v. McShana,
(1980) A.C. p. 672, a p. 687.
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judiciary, and may guide it to respect the international labour standard
concerning freedom to strike in the same way it considers other human rights.

34 SOCIAL DEVELOPMENTS IN LABOUR RELATIONS

Many changes have taken place since the 1960s. Social and economic crises,
vast unemployment, the growth of the service sector, the introduction of new
technologies, and rising standards of living, together with the changes in the
quality of the social effect of strikes, caught freedom to strike in a perplexing
situation which created an urgent dilemma.

On the one hand, the possibility of having recourse to industry-wide
action became vital to trade unions. On the other hand, the mere idea of such
action became more and more intolerable, not only to employers but to the
public at large. Freedom to strike turned to be a challenge to governments
and national economies. Furthermore, the service sector, organised on a
non-competitive basis started to grow rapidly, accompanied by an |ncreaS| ng
independence of different sectors of the economy from each other.* Many of
these services have become essential to the economic system, so that when
the system is deprived of them, severed hardships are caused to the national
economy and to the public. In this spiral of new trends and developments,
governments found themselves involved in industrial disputes over essential
services. This intervention could take a direct form, because very often such
essential services were government owned. In other cases the intervention
was indirect and derived its power from the fact that halting essential supplies
inflicts severe hardships upon society, thus obliging governments, in their
ruling capacity, to try to mitigate such hardships. As a result, gradually and
perhaps even unintentionally, governments came to be a third party to
industrial disputes which traditionally were kept outside its scope of interven-
tion, and this exposed labour relations to increasing politicisation.

These trends and developments also changed some of the social functions
of industrial strife. Some of the highlights of these changes are worthy of
mention here. There is an obvious shift in the nature of the target and victims
of many strikes.?? In place of the employer being the traditional primary
target and supposed victim, while also being the one who could put an end to
the strike, we are confronted with a new kind of victim, and many atime even
with a primary target who is neither involved in the industrial dispute, nor is
in the position to settle it. Strikes occurring in essential services victimise the
public and might even threaten the whole economy. Sometimes, especially in
the case of non-competitive and publicly owned services, the public is not
meant to be a secondary victim but is promoted as the primary target. Trade
unions very often, hope to create public pressure that will bring the authori-
ties, whether directly involved in the dispute as owners, or in their ruling
capacity, to intervene and settle the dispute.

21. SeeO. Kahn-Freund: Labour relations: Heritage and adjustment, (London, Stevens & Sons,
1979), p. 75.
22. lbid.
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There is no doubt that such a transformation in the nature and function
of strikes raises serious problems and is accompanied by a change of attitude
toward the concept of freedom to strike, so much so that it seems sometimes
that a battle fought and won hdf of a century ago is reopened. Hence, there is
an urgent need to re-examine the concept of freedom to strike, this time in
the light of the changing socid redlities of the 1980s. In order to maintain
freedom to strike it is vita to find the middle way between the interests of the
trade unions, promoted and supported by the fundamental freedom of
association, requiring to secure freedom to strike, and the public interest
demanding the isolation of the damages inflicted by industrial strife so that it
will be reserved to the disputant parties only. A proper solution to such a
conflict of interests can be inferred by analysing the ILO guide-lines, and by
studying the decisions of the CFA, which represent the ILO offidd interpre-
tation of freedom to strike and which very likely have already dealt with such
situations. The research carried out within the framework of this book is
imperative to the identification of the appropriate international labour stan-
dard concerning freedom to strike, and how it applies to the new realities of
the 1980s in the field of labour relations.



PART |I. Freedom to Strike as a
Socio-economic Clam

1. The Argument

The freedom to strike has become a right under International Law. The
background to this development was the United Nations' adoption of the
Universal Declaration of Human Rights, which demonstrated generally a
willingness to transform basic moral nghts into affirmative legal ones.* This
trend expanded into the socio-economic area, and the International Covenant
on Economic, Social and Cultural Rights transformed certain socio- economlc
claims, particularly the freedom to strike, into legally assertable rights.?
Further recognition of the freedom to strike as a right under International
Law has been accorded by the CFA,* which has repeatedly ruled thaI there
can be no true freedom of association without the freedom to strike.*

However, from atheoretical and ideological viewpoint, freedom to strike
has been classified among the socio-economic goals. Such a classification
requires mention of the discussion concerning the absolute nature of socio-
economic claims, which arose in the 1950s as a result of their recognition as
human rlghts within Articles 22-27 of the Universal Declaration of Human
Rights.® Article 22 of the Declaration, which comprises one of its corner-
stones, served as a preamble to Articles 23-27 in which economic, social and
cultural rights - the rights to which everyone is entitled 'as a member of
society' - are prescribed. Rights which are enumerated within these articles
are seen as indispensable for human dignity and the free development of
personality.® Notwithstanding the fact that socio-economic human rights are

1. On the Universa Declaration of Human Rights see The American Law Ingtitute: Restate-
ment of the law (Philadelphia, 1985), Tentative Draft No. 6, Val. 1, pp 447, 462.
2. Article 8, para. 1(d) states:
'1. The State Parties to the present Covenant undertake to ensure:

(d) The right to strike,. . . .
On the origins and preparation of the International Bill of Human Rights see United
Nations: United Nations action in the field of human rights (New Y ork, 1080), pp. 8-10. On
the legidative history of Article 8 see Part |1, Chapter 2.

3. The CFA was established by the Governing Body of the ILO. The historica background of
the CFA, its structure, procedure and competence are andysed in Part |1, Chapter 1.

4. Such decisions can be found, for example, in ILO: Freedom of association. Digest of
decisions and principles of the Freedom of Association Committee of the Governing Body of
the ILO, (Geneva, ILO, 3rd ed., 1985). These decisons are andysed in Part 1I1.

5. Such a dassification can be learned from the fact that the right to strike was provided by the
International Covenant on Economic, Socid and Cultura Rights.

6. SeeUnited Nationsaction inthefield of human rights, op. cit., p. 11. Seealsoin thisrespect:
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nowadays already lex lata, it still seems interesting to analyse within this part
of the study, the various theories and objections, voiced during the 1950s, to
the inclusion of socio-economic claims within the general framework of
human rights, and their relevance to the recognition of the freedom to strike
as a socio-economic human right.

The extension of the scope of human rights to include socio-economic
claims as an additional layer of human rights was during the 1950s a novelty
which emerged from historical changes of the preceding decades. While this
additional tradition of human rights emerged as a general concept as a result
of social and political revolutions in the early twentieth century,” the develop-
ment of this concept was promoted by the active contribution and experience
of the ILO in this respect.® It is useful to recall in this context that at first the
concept of human rights was concerned with the traditional civil liberties, and
consequently, rights included in this tradition were usually based on the right
to oppose the government.” The second generation, which concerned the
socio-economic human rights, was based not on the right to oppose the
government, but rather on the right to impose upon the government.'°
Generally speaking, this distinction between traditional civil liberties and
socio-economic claims was the cause of the various objections to the recogni-
tion of socio-economic claims as human rights. Hence, it seems worthwhile,
in order to be able to introduce a complete picture concerning freedom to
strike, to analyse this aspect too, because the freedom to strike is classified
among the socio-economic goals.

As dready mentioned, there was much criticism of the attempt to
enlarge the scope of human rights to include socio-economic goals, and a
worldwide debate concerning their inclusion within internationally recognised
human rights ensued. All the literature concerning the authority of social
claims as human riqhts dealt with Cranston's criticism which took the form of
authenticity tests," either by adhering to his opposing approach or by

J. W. Nickel: 'Equal respect and human rights' in Human Rights Quarterly Vol. 4, p. 1
(1982), at p. 76.

7. The socio-economic claims gained recognition as human rights as the result of the Mexican
and Russian Revolutions of 1917. They were expressed in the Mexican Constitution of 1917,
the Weimar Constitution of 1919 and the successive Constitutions of the RSFSR and the
USSR. In this respect see C. W. Jenks, 'Human rights, social justice and peace, the broader
significance of the ILO experience' in A. Eide and A. Schou (eds.): International protection
of human rights, (Stockholm, Interscience Publishers, 1968), pp. 234-235. M. Cranston,
Human Rights Today (New York, Ampresand Books, 1962), pp. 37-39, states that the
inclusion of the socio-economic rights within the Universal Declaration of Human Rights
represents a considerable diplomatic victory for the ‘communist members' of the United
Nations. He affirms that what the modern ‘communists' have done is to appropriate the word
'rights' for the principles in which they believe. Cranston fears that although it may be
thought as a mark of progress to consider socio-economic claims as human rights, there is a
danger in such an inclusion of being misled by good intentions.

8. The creation of the ILO in 1919 provided a machinery for international efforts to promote
socio-economic rights. See Jenks, op. cit.

9. See H. Gros Espiell: 'The right of development as a human right' in Texas International Law
Journal Vol. 16, p. 189 (1981).

10. Ibid.

11. Seein this respect: D. D. Raphael, 'Human rights, old and new', in D. D. Raphael (ed.):

14



providing counter-arguments.® ObV|oust such a restrictive theory of human
rights was not universaly accepted.’® Many theorists put forward counter-
arguments in order to subvert the restrictive theory's foundation. Amon ng
these are Wellman, who ardently defended welfare rights as human rights,
Nickel,*® van der Ven,* ven Dyke'” (who concentrated on the right to
employment %), and Hook (who analysed the question of socio-economic
rights in general).

Perhaps the best way to present the 1950s debate and arguments which
are relevant to the recognition of freedom to strike as a human right is to
gather dl the genera objections put forward againgt the recognition of socia

Political theory and the rights of man (Bloomington and London, Indiana University Press,
1967), p. 54; B. Mayo, 'What are human rights?, in D. D. Raphael (ed.): Political theory
and the rights of man (Bloomington and London, Indiana University Press, 1967), p. 68; D.
D. Raphael, 'The rights of man and the rights of citizen', in D. D. Raphael (ed.); Political
theory and the rights of man (Bloomington and London, Indiana University Press, 1967), p.
101; S. Hook: Philosophy and public policy (Carbondale and Edwardsville, Southern Illinois
Press, 1980), pp. 92-94; J. W. Nickel: 'Is there a human right to employment? in The
Philosophical Forum, Vol. X (1978-79), p. 163; C. Wellman: Welfare rights, (Totowa, New
Jersey, Rowan and Littlefleld), pp. 39-40; Vernon van Dyke: Human rights, the United
States and world community (New Y ork, Oxford University Press, 1970), pp. 53-54; C. Bay,
'Self-respect as a human right: Thoughts on the dialectics of wants and needs in the struggle
for human community' in Human Rights Quarterly Vol. 4, p. 1 (1982).

12. Cranston, 1962, op. cit., defines a human right as a universal moral right which al people,
everywhere, at al times ought to have simply because they are human beings. It must answer
the following authenticity tests:

1. The practicability test, which deals with a certain aspect of the "right" element which
is included in the definition of human rights. The meaning of such a test is that the particular
moral right in question can be readily secured by legislation alone which is simple and
therefore of a negative nature.

2. The paramount importance test, which is related to the "moral" element is included in
the definition. In this context we are dealing with the justification which is needed in order to
recognise a certain right as a morally justified right entitled to the status of a human right.
According to Cranston, the significance of such a requirement is that any right in question
cannot be granted recognition as a human right, unless its deprivation will be the cause of a
grave affront to justice.

13. Within the ongoing polemic related to the acceptance of the socio-economic human rights, a
certain pattern was fashioned which was set forth by Cranston. Accordingly, the most
essential liberty rights were usually compared with the least essential socio-economic rights.
Most of the critical articles compared the right to life which comprises one of the most
essential civil rights with the right to paid holidays which is one of the least socia rights,
although in some of the articles the question was related also to the right to employment or
the right to socia security. However, these last two social rights were not used in order to
deny socio-economic rights, but on the contrary, they were used in order to defend their
human rights status and recognition. It is worth mentioning in this respect too that the
question of the authenticity of freedom to strike as a human right was not analysed in the
general polemic which took place in this context.

14. Wellman, op. cit.

15. Nickel, 1978, op. cit.

16. J.J. van der Ven: 'The right to work as a human right' in Howard Law Journal Vol. 11, p.
397(1965).

17. Van Dyke. op. cit.

18. While the right to strike and the right to employment are both socio-economic rights, they
are different in nature. On this argument see infra.

19. Hook, op. cit.



clams as human rights and to anayse them with respect to three general
objections which have their basis in Cranston's arguments. Hence, these
genera objections to the recognition of socio-economic claims as human
rights, as a general restrictive theory, will be introduced. Recourse to a
general redtrictive theory seems prudent as ng specific debate concerning the
freedom to strike is found in the literature,”® and because it appears that
denying prima facie the inclusion of al the socio-economic goals within the
lig of human rights, would necessarily reject the freedom to strike too.
This study will attempt to prove the authenticity of freedom to strike asa
basc human right, not by attacking the restrictive theory, but rather by
accepting it for the sake of argument and demonstrating that its reasoning
does not apply to the freedom to strike. Although the counter-arguments
brought against the regtrictive theory in general might be very interesting per
se, they will not be developed further. This part of the study will address itself
only to those necessary defences which might support the recognition of the
freedom to strike as a human right despite the civil liberty theory of human
rights, and it is not intended to refute the civil liberty theory in its entirety.

2. The Practicability Objection

The firg objection to the inclusion of socio-economic claims in the list of
human rights can be explained as lack of practicability, if one chooses to use
for this purpose Cranston's terminology (although in this context the practica-
bility test is wider than contemplated by him).? The objection is in fact
three-faceted and can be better introduced by indicating the three distinct
aspects which together comprise the full practicability objection.

21 THE SIMPLE AND NEGATIVE LEGISLATION REQUIREMENT

The first facet of the practicability objection concerns the required legidation
by which human rights can be secured. Accordingly, only those rights which
can be secured by smple Iegislation2(2 typicaly legidation of a negative form)
can be recognised as human rights.” Furthermore, any other rlghts WhICh
require legidation of another form, manlay of a positive form ("to do" or "to
have"), fal the practicability objection.

20. Van der Ven, op. cit., mentions the right to strike on p. 405, but suggests to put aside any
examination of such a right.

21. M. Cranston: What are human rights (New York, Taplinger Publishing Co., 1973), pp.
40-41.

22. Van Dyke, op. cit., on pp. 53-54, explains such adigtinction againgt a historica background,
athough he percelves that this attitude is challenged even in the United States. On p. 63, he
states that it is a question of definition of the notion of 'rights’. If one defines as a right only
clams which can or cannot be enforced by law then freedom of speech differs from the right
to employment. On the negative aspect see also Hook, op. cit., pp. 88-92; Raphael 1967, op.
cit., p. 60.

23. Seevan Dyke, op. cit., p. 54, which explains that such a distinction is supported by the fact
that the International Covenant on Economic, Socid and Cultural Rights, requires in
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The legislation by which civil rights are secured is generally very simple.
Since those rights for the most part protect against government interference
with a person's activities, a large part of the Ieglslation has to do no more than
restrain the government's own executive arm.“* However, this is not the case
with respect to the right to social security, employment or to other socio-
economic rights. A government must do more than simply make the laws to
provide socia securlty, it must also act in a positive manner, rather than
simply restraining its executive arm.?® Hence, according to this aspect of the
practicability objection, socio-economic claims cannot be considered as au-
thentic human rights, because they impose upon the government a duty to act
positively, as is the case with the right to employment, or the right to socia
security.

22 FREEDOM TO STRIKE AND THE SIMPLE LEGISLATION ASPECT

The requirement that the specific claim in question be secured by simple and
negative legislation is met, without any doubt, in the case of the freedom to
strike. The objection that the securing legislation will be of a negative nature
and conceived only as assurance against interference on the part of the state
can easily be addressed in the case of freedom to strike.?” The state's role in

general only to promote its rights, while under the International Covenant on Civil and
Political Rights it is required to ensure its rights.

24. Seevan Dyke, op. cit., p. 53.

25. Some of the socio-economic claims are of a mixed nature. Such is the case of the right to
employment which includes also a negative feature in the form of freedom of choice of
employment. See van Dyke, op. cit., pp. 60-61.

26. Another approach, a broader one, is adopted by L. Henkin: The rights of man today
(Boulder, Colorado, Westview Press, 1978), pp. 2-3. By widening the scope of the human
rights he discerns certain aspects of the practicability objection. According to Henkin, the
restricting negative requirement of such a test is removed and thus he includes within the
human rights framework, in addition, rights which impose duties 'to do' or 'to have' upon
governments and their officids. Hence, Henkin's definition that human rights are rights
against society as represented by the government and its officials, and as such embrace the
right to be free, and not only 'free to', and therefore include not only rights to do, but aso
rights to have and to be. A different approach is offered by Mayo, op. cit., p. 75. In contrast
to Cranston or even to Henkin, he removes most of the restrictions arising from the above
mentioned objection. Accordingly he defines a human right as a claim, on behalf of all
people, to corporate action on the part of whatever institution is in a position to satisfy the
claim. Hook, op. cit., at pp. 76-77, analyses this definition, and he states that such a broad
definition can apply in fact to any claim whether it is practical or not.

27. Notwithstanding the aforesaid, it should be noted that the negative nature of the legislation is
ascertained only as long as we speak about the freedom to strike. But, when aright to strike
is provided: eg. in the case of the preamble of the French Constitution of 1946 which was
incorporated in the present Constitution of 1958, or in the case of Article 40 of the Italian
Constitution of 1947 the required legislation is still simple, but no longer negative. In such a
case it is meant to grant a right to strike in the same way as we speak of a right to
employment. But even so, there is still a difference between these two social rights. Such a
difference will become relevant when the second facet of the practicability objection is
analysed, and the question of "legislation alone" is considered. Moreover, the question
whether we speak of a right or of a freedom can also be raised in relation to any other civil
liberty.
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this respect is not different from its role in relation to any of the other civil
liberties, such as in the case of the freedom of opinion,®® freedom of
thought,® or freedom of peaceful assembly and association, because al the
state must do in this context is to not interfere with the workers' self-initiated
strike action.®® Therefore, the assumption may be made that the freedom to
strike, although classified as a socia goal, is distinguishable from many of the
other socia goals. The freedom to strike differs from the claim to employ-
ment or the claim to social security because these latter claims impose upon
the state a duty "to do" and not, as in the case of the freedom to strike, a duty
to refrain from interfering with the workers' freedom.

23 THE LEGISLATION ALONE REQUIREMENT

The second facet of the practicability objection is concerned with the legisla-
tion alone requirement. This means, as noted by Cranston, that those claims
under consideration for inclusion as human rights can be secured by legisla-
tion alone and do not require any other additional measures, especialy not
financial ones.®* Where the case of socio-economic claims is concerned, the
government's provisions for social security, employment or any other welfare
claim demand additional legislation and necessitate access to great wealth.*
However, most governments in the world today are poor and cannot raise the
needed money. Hence, according to the legislation alone argument, the fact
that securing socio-economic claims by legislation requires financial resources
disqualifies such claims for inclusion in the list of the genuine human rights.

Wellman explains very clearly the reasoning behind such an argument by
using the formula of the claim-duty correlation.®® Any genuine human right
would have to be a claim right, and every claim right logicaly implies a
correlative duty to fulfill the content of the core claim. However, there cannot
be any duty to do the impossible. Given the limited resources available to
governments, it is often impossible to provide socio-economic claims, and
therefore in such a case it does not make sense to claim any corresponding
socio-economic human rights.** Feinberg concludes that most of the socio-
economic claims cannot yet be treated plausibly as claims, that is, as ground
for any other peoples' duties.®* In other words, the argument is that to
recognise claims which are impossible to realise as human rights because of
lack of financial resources is to confuse rights with mere ideals.*® Human

28. Universal Declaration of Human Rights, Article 19.

29. lbid., Article 18.

30. Ibid., Article 20.

31. M. Cranston, "Human rights, real and supposed', in D. D. Raphael (ed.): Padlitical theory
and the rights of man (Bloomington and London, Indiana University Press, 1967), pp. 50-51.

32. lbid.

33. Wellman, op. cit., p. 36.

34. lbid.

35. J. Feinberg: Rights, justice and the bounds of liberty (Princeton, New Jersey, Princeton
University Press. 1980). p. 153.

36. In this respect see Nickel, 1978, op. cit., p. 76. Moreover, compare with Bay, op. cit., pp.
61-62. who emphasises what is not yet achieved rather than the rights which have already
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rights,37it should be remembered, are not mere aspirations but inalienable
rights.

24 FREEDOM TO STRIKE AND THE LEGISLATION ALONE ASPECT

Legidation alone, as mentioned above, means that one can secure the specific
cdam by smple legidation and that its implementation does not impose upon
the state any financial burden whatsoever. Securing freedom to strike can be
attained by legidation aone and does not impose upon the state's budget any
additional burden. It is in this aspect that a difference between various types
of socio-economic clams can be observed. One might suppose that socid
clams can be sorted into two digtinct groups. One group of socid clams is
comprised of claims which can be secured by legidation alone, such as the
freedom of association, freedom of collective bargaining or freedom to strike.
The second group includes socia claims which require additional measures,
notably financial ones, such as the cdlam to employment or the claim to sociad
security.

With respect to these additional means, especidly financia ones, it is
worthwhile to note one of the typica developments of labour relations in the
second hdf of the twentieth century, which is the growth of the public sector.
An implication of this development is that in many countries, the state has
become one of the biggest employers. Consequently, the state now faces
strikes in the public sector in a double capacity: as the ruler in charge of lav
and order and as an employer. The state, as the employer, suffers, from
financid losses whenever there is a strike in the public sector. Under such
circumstances, securing the freedom to strike in the public sector, athough it
does not impose immediate financial expenditures upon the state, might il
cause the state some financial loss.

been attained. Hook. op. cit., p. 92, distinguishes between the question of practicability and
that of impossibility. Furthermore, J. E. S. Fawcett, 'The international protection of human
rights, in D. D. Raphael (ed.): Political theory and the rights of man (Bloomington and
London, Indiana University Press, 1967), pp. 119, 127-129, notes that in this regard the
Secretary General of the United Nations explained that the difference between the civil
human rights and the socio-economic ones was that 'civil and political rights were enforce-
able, or justifiable, or of an absolute character, while economic, social and cultural rights
were not, or might not be, that the former were immediately applicable, while the |atter were
to be progressively implemented . . .".

37. One reservation concerning the logic of the objection ought to be made. In this respect see J.
Donnelly: "Human rights as natural rights' in Human Rights Quarterly Vol. 4, p. 393 (1982).
It seems as Donnelly puts it, that to infer that there is no right because certain states lack the.
financial ability, is to beg the question. The question whether something is fundamental to
human dignity has to be answered from a general point of view, without taking into
consideration the possible implementation of such a right in a specific country at a specific
time. Human rights by their very definition are rights which are undeniable. They are
supposed to be natural ones justified in any period and everywhere. Therefore the possible
local realisation is immaterial. As Donnelly wrote, such an argument mistakenly assumes
that the ability to realise such claims, either because of physical incapacity, or higher
competing claims, necessarily implies that one does not have such a right in the full sense of
the term.
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A Norwegian Sase which was brought recently before the CFA can
illustrate this point.* In this instance negotiations in the petroleum-producing
sector in Norway were deadlocked, and ad hoc legidation prohibiting the
workers' right to strike was introduced by the Government. The Norwegian
Government justified the prohibition before the CFA, by pointing out the
considerable loss of revenue in the form of taxes, rates and dues from ail
production. The CFA rejected this reasoning. Such a situation is not unique
to the oil industry and can arise in relation to many industries and services,
whether they are state or privately owned. Losses of taxes and dues might
occur even when the private industry is on strike.

Notwithstanding the aforesaid, it seems that the legidation alone objec-
tion does not apply to such cases which concern losses of revenue. The
objection is a positive one. It refers to claims such as socia security, which
require a spedific budget without which the right cannot be implemented.
Therefore, despite the potential loss of government revenue, the freedom to
strike does not fail the legidation alone objection.

25 THE DEFINITENESS REQUIREMENT

The third facet of the practicability objection is the definiteness requirement.
One could say, as does Wellman, that the socio-economic claims fail the
definiteness test because of the incongruity between the definiteness essentia
to any genuine human right and the ineradicable indefiniteness of the content
of any socio-economic claim.® It isimpossible in principle to determine what
must be done to realise a socio-economic clam. Wellman explains that in
cases of wedfare clams as in other socio-economic claims, the indefinite
content is an inherent ingredient of such claims. Such indefinite content gives
credence to the argument that socio-economic claims are not, and cannot,
become genuine human rights.*

26 FREEDOM TO STRIKE AND THE DEFINITENESS ASPECT

There is no question of degree or amount as regards the freedom to strike.
There might be perhaps a question of restrictions only. From this aspect too,
the freedom to strike can be distinguished from other socio-economic claims,
for example, the cdlam to welfare, and it is closer to such civil liberties as the

38. ILO: Committee on Freedom of Association, 253rd Report, Case No. 1255 (Norway), paras.
171-192.

39. Welman, op. cit.

40. Jenks, op. cit., pp. 249-250, explains that 'none of the economic and socid rights is, or can
be, «f executing. They dl require the adjustment of conflicting interests and positive
measures of implementation by legidation or administrative action. To give any definable
internationa content to these rights, conventions and recommendations which provide the
common core of uniform or at least comparable legidation and administrative action, are
necessary. This common core exigts in the international labour Conventions and Recommen-
dations which constitute the International Labour Code'.
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freedom of expression or the freedom of peaceful assembly. In such instances
the basic principle only is stated within the accepted standards of inter-
national human rights. The restricting features of such basic principles,
should a conflicting situation exist, do not impair the definiteness of the basic
principle secured within the human right.

Furthermore, where the freedom to strike is concerned, such a claim can
be secured by legislation and include in this respect even certain guidelines as
shown for example by the way it was ensured by Article 8, para. 1(d) of the
International Covenant on Economic, Social and Cultural Rights. This Arti-
cle providesthat 'The States Parties . . . undertake to ensure . . . theright to
strike provided that it is exercised in conformity with the laws of the particular
country'. Article 4 of the same Covenant guarantees that 'the State may
subject such rights only to such limitations as are determined by law only in so
far as this may be compatible with . . . promoting the general welfare in a
democratic society'. Therefore, there is no reason to exclude the freedom to
strike from being recognised as a genuine human right from the definiteness

aspect.

27 SUMMING UP THE PRACTICABILITY OBJECTION

Freedom to strike overcomes the practicability test. Such a proposition is
supported by the following:

First, social claims are not made of one piece and, therefore, ought to be
sorted into two distinct groups, in so far as the various facets of the practica-
bility objection are concerned.

Second, the above-mentioned division of the socio-economic claims
creates a group of socio-economic claims which are definite and can be
secured by negative legislation and by legislation alone.

Third, the particular group of socio-economic claims under discussion
resembles more the features of the civil rights than the features of the other
socio-economic claims, at least where the various aspects of the practicability
objection are concerned.

Finally, the freedom to strike is one of the socio-economic claims which
resembles more the civil rights, at least as far as the three-faceted practicabil-
ity objection is concerned.

3. The Judtification Objection
31 THE OBJECTION

The second objection to the inclusion of the socio-economic claims within the
accepted list of human rights is related to the element of justification, which
requires that a claim be justified, that its, it must be shown that its denial
would result in some sort of injustice to qualify it as a human right. While
socio-economic claims are moral rights, obviously not al of these moral rights
can be endorsed as human rights. The question arises as to the proper
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yardgtick to be used for this purpose.** Various criteria have been offered,
such as socrai justice,* basic need,™ new interpretations of human dignity and
sf- raspect or according to the Restatement of the law human rights refer to
freedoms, immunities and benefits whi cgs by widely accepted contemporary
values, every human being should enjoy.™ The socio-economic claims can be
defended by either one of these criteria and the legitimacy of so doing has
been accepted by international institutions. For example, Article 22 of the
Universa Declaration of Human Rights has been interpreted as characteris-
ing the socio-economic rights as indispensable to human dignity and the free
development of the human persondlity. Furthermore, the Constitution of the
International Labour Organisation, in the preamble, dfirms objectives of
sodid justice,®® and these were redffirmed in the Declaration of Philadelphia,*’
and in the European Socid Charter t0o.*®

Notwithstanding these international dictates, during the 1950s debate,
the opponents to the incluson of the socio-economic clams held another
opinion and offered a different test. With respect to such opposition, Cran-
ston's paramount importance test is noted. Accordingly, only those clams
whose deprivation would cause grave afront to justice are entitled to be
recognised as authentic human rrghts 9 Wellman mtroduces the same genera
attitude by using the "just" and "unjust" distinction.*® Exponents of this
approach dam that while the denial of the socio-economic claims Jmay be
harmful and even wrong, it is at worst uncharitable but not unjust.>* Cran-
ston, in expounding his verson about the non-importance of the socio-
economic claims, is asssted by the parallel between rights and duties. He
arguesthat itisa paramount duty to relieve distress, but it is not a paramount
duty to give pleasure and classfies the socio-economic clams within the

"pleasure giving” ones. Raphael remarks that importance is a matter of
degree, and thus the prevention of murder is of more paramount importance
than the prevention of starvation,> athough the degree of importance does

41. Hook, op. cit., pp. 83-87, 93-96, elaborates the various aspects of the justification of human
rights. He examines inter alia three generic ways in which human rights have been, or can be
justified: by logic, by immediate intuition, or by empirical inquiry.

42. On socia justice as justification see C. R. Beitz, 'Human rights and social justice' in P. G.
Brown and D. Maclean (eds.) Human rights and United States foreign policy (Lexington,
Mass., Lexington Books, 1979), pp. 45-63. On this subject see also Donnelly op. cit.

43. See Bay, op. cit.

44. See M. S. McDougal, H. D. Lasswell and Lung-Chu Chen: Human rights and world public
order (New Haven and London, Yale University Press, 1980).

45. American Law Institute: Restatement of the law, op. cit., p. 457.

46. On the objective of social justice and its inclusion in the ILO Constitution see Jenks, op. cit.,
p. 228.

47. For the Declaration of Philadelphia see Annex to the ILO Constitution.

48. The European Social Charter is in a certain sense the continuation and keystone of the
European Convention for the Protection of Human Rights and Fundamental Freedoms,
because this Charter lists the socio-economic rights extensively, whereas the Convention had
laid them aside. See van der Ven, op. cit., p. 402.

49. Cranston, 1962, op. cit., p. 42.

50. Wellman, op. cit., pp. 39-40.

51. lbid.

52. Cranston, 1962, op. cit., p. 42.

53. Raphael, 1967, op. cit., p. 63.



not automatically place all the rights of liberty before all the socio-economic
claims.

Hook, too, gives preference to civil and political claims over socio-
economic claims, but for other reasons than Cranston's.* The civil and
political claims are of paramount importance to al other claims in that
without them all the other claims could be easily ignored, abused, corrupted
and ultimately lost. Without them the social claims become a weapon of
tyranny. In short, civil and political claims are primary to dl others in the
same way that political democracy is basic to al other forms of democracy.
But, Hook adds, it is also true that the history of the last two centuries has
shown that respect for civil liberties has not in itself been sufficient to achieve
a decent minimum level of welfare for all, and changes are needed in the
economic order and the traditional concept of the role of government in the
socio-economic field.”®

32 FREEDOM TO STRIKE AND THE PARAMOUNT IMPORTANCE
OBJECTION

3.2.1 Introduction

It is difficult to assess the freedom to strike within the confines of Cranston's
test. The freedom to strike will fail to pass the justification threshold outlined
by the opponents of the socio-economic claims, unless it can be shown that its
absence will be the cause of a grave affront to justice, rather than merely a
harmful event. The difficulty is that the accurate criterion to be used for such
a test is unclear and less definite than that of the previous objection.*®
Therefore, as Cranston suggested, the only possible criterion left is plain
common sense.>” According to the approach of the International Covenant on
Economic, Socia and Cultural Rights, simple common sense requires an
acceptance of the proposition that the deprivation of the freedom to strike
causes serious injustice. Nevertheless, it seems that at this stage of the debate,
a more persuasive argument in support of this statement is needed. Hence, it
is necessary to bolster such an approach by using arguments that will be
considered common sense even to the socio-economic claims opponents. This
purpose will be achieved through a completing rights principle proposition
that requires further elaboration by using a kind of mathematical formula.

3.2.2 The Completing Rights Principle

The completing rights principle states that the claim in question is in fact
complementary to another right, which already possesses the authority of a

54. Hook, op. cit., p. 93.

55. 1bid., p. 9%4.

56. Thisis because mora rights cannot be proven but only justified. See Cranston, 1962, op. cit.,
p. 14.

57. Ibid., p. 42.
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human right. That is to say that the two share a common goa which cannot be
attained unless both, the basic human right and the complementary claim, are
recognised. In other words, the deprivation of the complementary claim
causes the violation of the basic human right because the common goal cannot
be attained by either one of them alone. Consequently, the results caused by
the deprivation of the complementary clam are similar to those caused by the
deprivation of the basic human right.

By defining the basic right as an accepted human right even according to
the caivil liberty theory, we aready know that its deprivation is the cause of a
grave dfront to justice. Thus, as the result of depriving someone of either one
of these rights or claims is similar, it follows as a corollary that the deprivation
of the complementary claim causes grave afront to justice too. If we prove
that the freedom to strike is complementary to another basic human right,
such as the universally accepted principles of the abolition of forced labour or
of the freedom of association, then the freedom to strike passes the para-
mount importance objection. Two ways whereby freedom to strike can be
considered as a completing clam of human right will now be examined.

3.2.3 Freedom to Strike and the Freedom from Savery and Forced
Labour Argument

Certainly the freedom from davery and the abolition of forced labour are
among the fundamental human rights,* a proposition which is accepted even
by the civil liberty theory. The withholding of either one of them is the cause
of a grave dfront to justice. Moreover, this proposition is supported nowa
days for example, by the antisavery principle which is expressed in Article 4
of the Universal Declaration of Human Rights, which proclaims that "no one
shall be held in davery or servitude . . .". Another related issue isthe need to
abolish any form of forced labour. Although the Universal Declaration does
not specificaly mention forced labour, it is clear from the records of discus-
sions which preceded the adoption of Article 4 that systems of forced
compulsory or "corrective" labour were considered by the drafters of the
Declaration to be new forms of davery or servitude which were emerging in
modern society. THey were, therefore, assumed to be included among the
ingtitutions and practices proh| bited by Article 4.%°

The abolition of davery and forced labour was achieved in two phases.
Firg there was atransition from davery to a status whereby the worker, while
not a dave any more, was not yet a freeman in the full sense of the word.

58. As for measures to abolish slavery and slavery-like practices see United Nations: United
Nations action in the field of human rights, op. cit., pp. 148-154, especially the following
provisions: Articles 4 and 6 of the Universal Declaration of Human Rights; Article 8 of the
International Covenant on Civil and Political Rights; Slavery Convention of 1926; Protocol
amending the Slavery Convention of 1929; Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery; ILO Abolition of
Forced Labour Convention 1957 (NO. 105). In this context see also Jenks, op. cit., pp. 242,
252; and Fawcett, op. cit., pp. 120-121.

59. See United Nations: United Nations action in the field of human rights, op. cit., p. 154.
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During that period, labourers were not allowed to terminate relationships
with their masters at will. The second step was the transition from that status
to one of contract, a transition which formed the employer-employee rela-
tionship in a contractual mould and therefore enabled the employee as a party
to the contract to work or to stop working at will. It is worth noting that many
legal systems today refuse to enforce the individual contract of employment,
on the ground that it might force employees to work against their will, thus
creating a situation contrary to the freedom from slavery and to the freedom
from forced labour.

The same can be said about the deprivation of the freedom to strike. The
deprivation of such a freedom means that employees will not be allowed to
stop working at will, and can be forced to work contrary to their will. This
situation is much akin to certain aspects of forced labour and, therefore, of
slavery t00.%° In this light it can be seen that the deprivation of the freedom to
strike could cause employees a denial of their right to stop to work at will,
depriving them of their freedom from forced labour and constituting a grave
affront to justice. In fact, it can be said that the freedom to strike is a
complementary claim of the freedom from slavery and freedom from forced
labour.

It might be argued that there is a distinction between the situation
whereby employees would like to resign and finally stop working for a specific
employer and that where they would like to stop working only temporarily, as
is the case of strikers, where the workers are only suspending their contracts
of employment during the strike period. The argument could be made that
only in the first situation features of slavery or forced labour are involved. In
the second situation the workers are allowed to resign at any moment, but not
to stop working temporarily in order to strike. The fact that they can resign is
enough to reject the slavery and forced labour argument. Such an argument is
unacceptable, because whenever workers are denied their freedom to strike
they are forced to work against their better judgment and this is the nature of
dlavery or forced labour.

3.24 Freedom to Strike and the Freedom of Association Argument

Freedom of association is a well-grounded principle nowadays. Freedom of
association, including trade unions' rights, is unique in that it is dealt with not
only in the International Covenant on Economic, Socia and Cultural Rights
as a socio-economic right, but also in the International Covenant on Civil and

60. It is perhaps interesting to note that this argument was mentioned during the deliberations of
the Commission on Human Rights, while the question of the inclusion of the right to strike
within the draft of the international Covenant on Economic, Social and Cultural Rights was
considered. Mr. Jevermovic, the Yugoslav representative said that he 'had been surprised, in
view of the decision on forced labour taken at the Commission's sixth session, to note the
reservations expressed in connection with the right to strike. In light of that decision, the
Commission could not justify the exclusion from the Covenant of the right to strike." See
United Nations Doc. ECOSOC. E/CN.4/SR.225, p. 6.

25



Political Rights as a civil right.®* Therefore, at least from the civil liberty
aspect, if not from its socio-economic aspect, there is no doubt that its
deprivation causes injustice. Hence, if we can show that there is no freedom
of association without the freedom to strike, we will have sufficient ground to
cam that the deprivation of the freedom to strike itsdf creates a serious
injustice. First, however, the meaning of the freedom to strike in the field of
labour relations must be defined. In order to understand the significance of
the freedom to drike in the field of industrial relations it is necessary to
appreciate the historical developments that led to the recognition of such a
freedom. These developments focus on the transition from individual activity
to collective activity which took place in the realm of labour as a result of the
Industrial Revolution.

At the beginning of this period workers were in inferior Positions and
defenceless when confronted by the power of the employer This power
semmed from the employer's capital and his prerogative to hire and fire
employees a will. This state of affairs, which infringed on the right of the
employee to equality and on his right to work, was changed to some extent
when the collective agreement replaced the individua contract. This transi-
tion from individua to collective bargaining balanced the relatlonshlg
tween the employer and employee by placing it on a basis of equality.® The
collective power of the workers, which was reflected in their being organised
within trade unions, enabled them to stop working simultaneously and in a
co-ordinated manner and thus to counterbalance the employer's power to
hire and fire workers a will. This organised stoppage of work performed
jointly by al the workers was later labelled as a strike.

A better expl anation of these developments, ams and goas is provided
by Kahn- Freund.** Accordi ngly, the clam of the workers to collective bar-
gaining, which becomes possible once they are organised, is thefirst condition
for balancing the labour relations system. However, this condition, while
necessary, is not sufficient. Recourse to concerted activity is a complementary
element to the clam of collective bargaining, as the latter aso includes the
clam to refuse collectively to work. In other words, the principle of reci-

61. For measures to ensure freedom of association see United Nations: United Nations action in
the field of human rights, op. cit., pp. 187-188. See especialy the following provisions:
Articles 20 and 23 of the Universal Declaration of Human Rights; Article 8 of the Inter-
national Covenant on Economic, Social and Cultural Rights; Article 22 of the International
Covenant on Civil and Palitical Rights; the ILO Constitution; Conventions Nos. 87 and 98.
When freedom of association was considered by the Commission on Human Rights, there
was some debate as to whether trade union rights should be treated in the Economic, Social
and Cultural Rights draft Covenant, or in the Civil and Political Rights draft Covenant. On
the one hand, it was claimed that they were an aspect of the right of association, and on the
other, the direct relevance of trade unions rights to the socio-economic matters was pointed
out. See United Nations Doc, ECOSOC, E/2256; E/CN.4/669; Commission on Human
Rights, Report of the Eight Session (14 April to 14 June 1952), para. 140, ECOSOC Off.
Rec, Fourteenth Session, Supp. No. 4.

62. See W. Freidman, Law in a Changing Society, 2nd ed. (London, Stevens & Sons, 1972),
p. 128.

63. Ibid., p. 130.

64. O. Kahn-Freund, Labour and the Law, (London, Stevens & Sons, 1972), pp. 224-225.
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procity in labour relations forces recognition of the claim of the workers to
stop working in an organised and collective manner in order to serve as a
counterweight to the power of the employer to hire and fire workers or to
close his plant.®® Thus the process of the balancing of the labour relations
system, which began with the organisation of the workers in trade unions, was
completed by their gaining the freedom to strike.®®

By presenting the concept of freedom of association in a three-dimensional
manner, as a set forth below, the completing rights principle tends to the
conclusion that denial of the freedom to strike is a grave affront to justice.
The organised and collective power of the workers within the framework of
trade unions by itself is not sufficient in order to balance the labour
relations system, and therefore it must be supplemented by two complemen-
tary freedoms. The first of these two freedoms is the freedom of collective
bargaining. It is only by collective bargaining that the workers can make use
of their combined power, which stems from the fact that they are organised
within a trade union, in order to improve their working conditions.®” It
follows that the recognition of the freedom of association must signify that
there is also a simultaneous recognition of the complementary freedom to
conduct collective bargaining. But that, too, is insufficient. The freedom to
associate and to bargain collectively must be supplemented by an additional
freedom, which is the freedom to strike.®® Hence, freedom to strike is a
complementary freedom of the freedom of association since both are meant
to help in achieving a common goal which is to place the employer-employee
relationship on an equal basis.

It is only in light of such interpretation of the freedom of association
concept that the CFA has taken the view that allegations relating to the
freedom to strike are not outside its competence in so far as they concern the
exercise of trade union rights.®® This is noteworthy, as the CFA was set up in
1951 in order to deal with complaints of infringement on the freedom of

65. On the strike as an instrument of pressure in collective bargaining, see N. Chamberlain and J.
Kuhn, Collective Bargaining, 2nd ed., (New York, McGraw-Hill, 1965), p. 391.

66. See Kahn-Freund, op. cit., p. 8. On the tri-dimensional aspect of freedom of association see
U.N. Doc, General Assembly Eleventh Session, Off. Rec, A/C.3/SR.719, para. 24, where
Mr. Brena, the representative of Uruguay to the Third Committee of the United Nations
claimed: 'The right to form trade unions was inherent in the wider idea of freedom of
association. That freedom comprised several individua rights: the right to form and join
trade unions, the right of everyone not only to protect his economic and social interests, but
also to promote them, and finally the right to strike.'

67. Van der Ven, op. cit., p. 400, treats freedom of association as a completing right of the right
to work. The connection between the right to work and the right to strike was raised during
the deliberations of the United Nations Third Committee. Mr. Townsend Ezcurra, the
representative of Peru, claimed that the right to strike was a corollary to the right to work
embodied in Article 6 of the draft Covenant. See United Nations Doc, General Assembly
Eleventh Session, Off. Rec. A/C.3/SR.719, para. 40.

68. Speaking of equality in the labour relations field raises the question of lockouts. Only the
European Socia Charter of 18 October, 1961 recognises the right to resort to collective
action for employers too. See in this respect Part |1, article 6, para. 4 and Appendix of the
European Social Charter.

69. For the many cases concerning this view .se Part 111.
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association concept the standards of which were set forth in Conventions
Nos. 87 and 98.7 Although the freedom to strike is not explicitly provided for
in these two Conventions, such an approach is supported aso by the 1983
General Survey of the Committee of Experts on the application of Conven-
tions and Recommendations, which dealt with these Conventions which
concern freedom of association and collective bargaining.” The Committee
of Experts considered the freedom to strike as one of the essential means
available to workers and their organisations for the promotion and protection
of their economic and socia interests.”

To some extent the three-dimentional perspective of the freedom of
association concept has adso been considered by the European Court of
Human Rights. Thefirst step in this direction wastaken in the National Union
of Belgian Police Case, where it was decided that the European Convention
for the Protection of Human Rights and Fundamental Freedoms safeguards
freedom to protect the occupationa interests of trade union members by
trade union action, the conduct and develo Pment of which the contracting
States must both permit and make possible.”

In the Schmidt Case the idea was further elaborated.” In this case the
applicants considered that a certain clause in the collective agreement which
was under consideration tended to discourage them from availing themselves
in the future of their right to strike. However, such a right was claimed
according to their submission to be an "organic right" included in Article 11
of the European Convention for the Protection of Human Rights and Funda
mental Freedoms which, as in the case of the International Labour Conven-
tions, does not explicitly provide a right to strike.” Therefore, such a right
could be inferred only as part and parcel of the general concept of freedom of
association which is enshrined by Article 11 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms. The Commis-
sion, athough confronted by the claim, did not find it necessary to consider
the question whether Article 11, para.l can be interpreted as |mpIy| ng a right
to take industrial action, more particularly, aright to strike.” In this context,
however, the Court recaled its previous decison concerning the National
Union of Belgian Palice Case, where it was found that the European Conven-
tion safeguards the freedom to take trade union actions, and pointed out that
Article 11, para.l leaves each state a free choice of the means to be used
toward this end. The Court affirmed that granting a right to strike represents
without any doubt one of the most important of means, athough there are

70. On this aspect see Part |l, Chapter 1.

71. See 1LO: Freedom of association and collective bargaining, General Survey by the Commit-
tee of Experts on the Application of Conventions and Recommendations, International
Labour Conference, 69th Session (Geneva, 1983).

72. Seeibid., para. 200.

73. Eur. Court H.R., National Union of Belgian Police Case, judgment of 27 October, 1975,
Series A. vol. 19, pl8, §39.

74. Eur. Court H.R., Schmidt and Dahistrom Case, judgment of 6 February, 1976, Series A,
vol. 21.

75. 1bid., p. 16.

76. Eur. Court H.R., Series B No. 19, Schmidt and Dahlstrom Case, p. 41, para. 71.
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others.”” Consequently, although the Court did not explicitly rule that free-
dom to strike is essential to freedom of association, it provided powerful
support for that intention.

33 SUMMING UP THE JUSTIFICATION OBJECTION

It seems that freedom to strike can pass the threshold of the justification
objection for the following reasons:

First, it was supported by the approach that the freedom to strike must
be looked upon not independently, but rather as part and parcel of a more
general principle which involves authentic human rights.

Second, the freedom to strike was first acknowledged as a socio-
economic claim complementary to another right, which is indisputably ac-
cepted as a human right even according to a civil liberty approach to human
rights. In this context the freedom to strike was introduced as a complemen-
tary freedom either to the freedom from slavery and forced labour, or to the
freedom of association.

4. The Universality Objection

41 THE OBJECTION

The third objection voiced during the 1950s to the inclusion of the socio-
economic claims within the accepted list of human rights is related to the
matter of universality. In this respect, a distinction was made between the
genuine human rights which are universal rights and citizen rights which are
local rights and therefore, cannot pass the universality objection.”® Donnelly
explained this argument by stating that human rights are rights in rem,” but
this statement has two aspects: First, the affirmation that human rights are
rights in rem means that they are held universally and equally by al people
and, therefore, nobody needs to qualify in order to acquire such a right.
Socio-economic claims fail to pass this aspect of the universality test, because
they are viewed as claims in personam, that is, they may be claimed only by
members of a specific class of persons because these people are members of
that class.®® In other words, these are claims which are enjoyed by some
people only, and these people had to qualify in order to acquire them. The
basis of the claim of these people according to Cranston, is "desert",%! that is
something that must be earned, and therefore does not match the universality
requirement.

The second aspect is that human rights are considered rights in rem, as

77. Eur. Court H.R., Schmidt and Dahlstrom Case, judgment of 6 February, 1976, Series A, vol.
21, p. 16, §836.

78. See Raphadl, 1967, op. cit., p. 66; Cranston, 1967, op. cit., p. 98.

79. See Donndlly, op. cit., pp. 399-401.

80. See Cranston, 1973, op. cit., p. 67; Cranston, 1967, op. cit., p. 51.

81. See Crangton, 1967, op. cit., p. 98.



these rights hold also against the world at large.®? The socio-economic claims
are considered to be in personam dso because they may be claimed only
againg a specific class of persons whether that class is the state, an employer
or any other group, but are not held againgt the world at large. Therefore
Cranston treats the socio-economic clams as loca ones which are citizen
rights rather than universal rights.®

42 FREEDOM TO STRIKE AND THE UNIVERSALITY OBJECTION

The universality objection indicates that a human right is a right which dl
people, everywhere and at al times, ought to have smply because they are
human beings. The question is whether freedom to strike can be considered
as such. Because of the double concern of the universality test thisis a twofold
threshold, and therefore, it is advisable to examine each of the two afore-
mentioned aspects separately.

421 The'Held by All Men'Aspect

Let us start by analysing the question whether freedom to strike can over-
come the "held by dl men" aspect of the universality objection. The smple
implementation of the rule underlined in this respect tends no doubt toward a
conclusion that freedom to strike fails this test, because it is a class right
rather than a universal one. Such a conclusion is founded upon the following
reasoning: Freedom to strike is a conditiona freedom. It is operational for
sdaried employees only, and therefore it is irrelevant and immateria to dl
other people who are not salaried employees. Thus, only those who qudify as
employees are free to stop working in order to further their interests as
employed persons. Consequently, freedom to strike is a limited freedom
WhICh is related to the working class onIy, and as such fails the "held by dl
men" requirement of the universality test.%*

However, there seems to be a certain falacy in such a reasoning, as the
universality test can aso be interpreted differently. Before the varying inter-
pretation of the universdity test can be introduced, a certain illustration

82. See Donnelly, op. cit., pp. 399-401.

83. Nickel, op. cit., p. 165, sets forth another argument by which the socio-economic claims lack
the universality feature. Accordingly, human rights deal with universal broad problems
rather than with contemporary specific claims. Socio-economic claims are directed to
problems of contemporary economics and are therefore too limited to have the universality
that the concept of human rights implies. A similar approach was adopted by Mrs. Mehta,
the Indian Representative, during the deliberations of the Commission on Human Rights.
See United Nations Doc, ECOSOC, E/CN.4/SR.225, p. 25. Mrs. Mehta argued that the
right to strike was very much restricted, and hence, could not be included among the
fundamental rights, the test of which was that they must be universal.

84. During the deliberations of the Commission on Human Rights, Mrs. Mehta, the Indian
representative, argued that the right to strike applies to certain categories of people, and
therefore, does not have the status of a universal human right. See United Nations Doc,
ECOSOC, E/CN.4/SR.225, p. 24.
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dealing with another human right, which already possesses the authority of an
authentic human right according to the civil liberty theory must first be
presented. The illustration is related to the right to a fair trial. Although this
right is held by al people, its implementation is conditional upon specific
pre-existing circumstances:. Mr. X is entitled to a fair trial only if and when he
is accused of performing a felony. In other words, we could define such a
human right by stating that: "Everyone charged with a penal offence has the
right to a public trial at which he has had al guarantees necessary for his
defence.” Such a definition fits exactly the definition of the human right which
entitles everyone to a fair trial, as secured in Article 11, para.l of the
Universal Declaration of Human Rights. Thus we realise that the need "to be
charged with a penal offence” is an element which isincluded in the definition
of the right in question, and turns out to be a prerequisite of the right to a fair
trial. Such a conditional prerequisite does not mean that the right to a fair
trial is not "held by all men" because, on the one hand, it is relevant only to
accused persons, and on the other hand, it isimmaterial to those who are not
accused.

The simple meaning of such a precondition is that only when some
specific facts materialise is the person in question entitled to be protected by
the specific human right relevant to the case. Examples of such preconditions
are:

(a) being a worker in the case of freedom to strike, and

(b) being charged with a penal offence in the case of the right to a fair
trial.

Therefore, if the above reasoning is applied with respect to the case of the
freedom to strike, a theorem may be devised. Accordingly, the need to
qualify as a worker does not change the freedom to strike from a human right
to a class right, as such a requirement is only one element of the circum-
stances which enable us to implement the protection of the freedom to strike.

In both cases, in the case of the right to a fair trial and in that of the
freedom to strike, there are preconditions that have to be fulfilled in order to
create the situation where the human right in question is operational. These
preconditions, according to such an interpretation, do not classify the rightsin
question as class rights rather than universal rights. Consequently, the free-
dom to strike can be considered as a claim 'held by al men' and thus passes
the first step of the universality objection. Such an interpretation is in
contradiction to the traditional approach as expressed by Cranston and even
by Raphael.

4.2.2 The 'Held Against the World at Large' Aspect

The denial of the authenticity of the socio-economic claims from this
viewpoint goes as follows. In order to be recognised as a human right the
correlative duty must be imposed upon the world at large. With socio-
economic claims, on the other hand, the correlative duty is held not against
the world at large but against a particular class only. This class can take the
form of a state, of employers or of any other agent. Therefore, according to
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this objection socio-economic claims cannot be accepted as authentic human
rights. In order to be able to answer this challenge, it is necessary to
digtinguish between two kinds of socio-economic claims. The fird group
includes claims which impose a correlative duty directly upon the govern-
ment. The second group is related to such claims which impose a correspond-
ing duty upon employers. Freedom to strike belongs to the firg group, while
the cdam to paid holidays, for example, is considered part of the second
group. However, even in this case there is acertain duty which is still imposed
upon the government, as it is the government's duty to see to it, probably
through legidation, that the workers will be entitled to such payment, while
the financia burden is imposed upon the employers.

As to thefirst group of socio-economic claims, it seems that the fact that
the state is responsible for providing such a protection does not exclude those
claims from being genuine human rights. The Restatement of the law® for
example, states that the contemporary international law of human rights
reflects general acceptance that every individua should have rlghts in his or
her society which the state should recognise, respect and ensure.®® All that is
meant by it is that as long as there is not aworld at large government it is the
responsibility of each particular government to see to it that these clams are
met. If and when there will be aworld government, the responsibility will be
shifted from each state's government to the world government. Such an
Utopian attitude can be inferred from the Unlversel Declaration of Human
Rights, as was very well expressed by Mayo.®” He stated that it is a fact of
political history that there is no world government. Moreover, Mayo inverts
the order of priority by making what is usualy termed the 'rights of citizens'
the prime ingredient in a typical list of human rights.®® He holds the opinion
that human rights are claims of or against certain agents rather than againg all
people. These agents are the nationa governments. From this point of view
there is no difference between the freedom to strike and any other civil right,
such as the freedom of expression. In both cases it is the duty of each
particular government to provide the specific right or freedom in question.
One could say that these freedoms in both cases can be seen as held against
the world a large, dthough under the prevailing situation it is dill the
government in each state which is, in practice, responsible to ensure that the
freedom to strike as well as the freedom of expression, are provided without
any government interference.

85. American Law Institute: Restatement of the law, op. cit., p. 446.

86. Ibid., a p. 450 it is therefore stated that violations of international lav of human rights,
generally injure the inhabitants of the violating state; and therefore, ordinarily, other States
are not directly affected by such violations.

87. See Mayo, op. cit., p. 78, where he states that the Universal Declaration of Human Rights
virtualy announces a right to a world government.

88. Ibid.
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43 SUMMING UP THE UNIVERSALITY OBJECTION

Generdly speaking, the freedom to strike can be accepted as a universal
human right. Such a proposition is supported by the following:

First, it has been shown that even civil liberties are sometimes precondi-
tioned upon the realisation of certain facts, asis the freedom to strike which is
preconditioned by the need to qudify as a worker. It was assumed that in
both cases such preconditions do not eliminate the possibility of treating those
rights or clams as universa rather than local ones.

Second, it was suggested that today, as long as there is no world
government, it is till the responsibility of the states to provide and protect
human rights. This fact cannot be regarded as a reason to deny the fact that
these rights or claims are held againgt the world at large.
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PART Il. The Right to Strike as a
Positive Right Under
International Law

Chapter 1. Freedom to Strike as an Implicit
Labour Standard

1. The Argument

Strangely enough, none of the international labour Conventions and Rec-
ommendations safeguards explicitly the right to strike, although the right to
strike is mentioned or implied in certain specific ILO instruments. For
example, Article 4 of the Recommendation concerning Voluntary Concilia-
tion and Arbitration 1951 (No. 92), provides that if a dispute has been
submitted to conciliation procedure with the consent of all parties concerned,
the latter should be encouraged to abstain from strikes and lockouts while
conciliation”™ in progress. Other instances are Article 7 of the same Rec-
ommendation which states that no provision of this Recommendation may be
interpreted as limiting, in any way whatsoever, the right to strike; Article 12
(@) of the Employment Service Recommendation 1948 (No. 83), which
provides that the employment service should observe strict neutrality in the
case of employment available in an establishment where there is a labour
dispute affecting such employment. Finally, thereis Article 69 (i) of the Social
Security (Minimum Standards) Convention 1952 (No. 102), which provides
that unemployment benefit to which a person protected would otherwise be
entitled in compliance with the Convention may be suspended where the
person concerned has lost his employment as a direct result of a stoppage of
work due to a trade dispute.

Hence, an examination is required of the legislative history of the various
ILO Conventions and Recommendations concerning the concept of freedom
of association, in which freedom to strike could have been secured. Such an
analysis is necessary in order to understand what caused the fact that within
the ILO complex of Conventions and Recommendations, the freedom to
strike was not explicitly guaranteed. The legislative history to be analysed will
have to include not only Conventions Nos. 87 and 98, which together
comprise the appropriate ILO instruments in which the freedom to strike
could have been expressly secured, but also the legislative history of the two
Recommendations which guarantee additional aspects of the freedom of
association concept: the Recommendation concerning Collective Agreements
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1951 (No. 91), together with the one concerning Voluntary Conciliation and
Arbitration 1951 (No. 92).

Despite the fact that there are no explicit provisionsto be found in any of
the ILO instruments freedom to strike, there exist, in fact, ILO standards
regulating in detail the matter of freedom to strike. Such standards may be
inferred from the decisions of the Committee on Freedom of Association of
the Governing Body of the ILO (CFA). These decisions, which provide the
offidd ILO interpretation of the freedom of association concept, aso effec-
tively secure the freedom to strike. There are two possible legd sources of the
freedom to strike secured by the CFA recommendations, based upon alterna-
tive treaties, which will be discussed by this study within the framework of the
fallowing two propositions. According to the firs one the freedom to strike is
a positive treaty-based international labour standard inferred, athough ta-
citly, from Conventions Nos. 87 and 98. According to the second, the
freedom to gtrike is inferred tacitly from the ILO Constitution in which the
freedom of association concept was guaranteed. These propositions are
analysed below, but firg the legidative history of the ILO Conventions Nos.
87 and 98 is presented to provide a background in support of the propositions.

2. The Legidative History
21 INTRODUCTION

The legidative history of Conventions Nos. 87 and 98 and Recommendations
Nos. 91 and 92, shows that at the time when these Conventions and Rec-
ommendations were drafted, the question of the freedom to strike was
considered. Consequently, the fact that freedom to strike was not provided by
these Conventions and Recommendations was not an error of omission.
Rather, it was a calculated action on the part of the drafting committees that
took into account the approach to the freedom of association concept ex-
pressed by participants in the various International Labour Conferences i in
which the entire matter of the freedom of association concept was regul ated.
The reasons for failure to include an explicit right to strike may be determined
by studying the various developments which took place during the five
International Labour Conferencesin which the Conventions and Recommen-
dations related to the concept of freedom of association were adopted.

Actually, the problem of freedom to strike was never raised as a separate
issue, but was regarded as being one aspect of the freedom of association,
which has been in the forefront of the ILO activities from its inception.
Freedom of association, as stated from the outset, is one of the fundamental
principles of the organisation. Therewasagrowmg need, particularly among

1. For the full ligt of the international sources of law respecting trade union rights see ILO:
Freedom of association and collective bargaining. General survey by the Committee of
Experts on the application of Conventions and Recommendations, International Labour
Conference, 69th Session, Geneva, 1983, paras. 4-19.

2. The ILO recognised in its Constitution of 1919 the principle of freedom of association as one
of the objectives of its programme of action. The preamble to Part XIII of the Treaty of
Versailles mentioned recognition of the principle of 'Freedom of Association' among the



the workers' representatives, to develop a precise definition of this general
concept of freedom of association and to incorporate the said definition into
an ILO instrument where its application could be promoted and supervised
effectively.® In 1927 the International Labour Conference discussed a draft of
the international instrument on freedom of association, but results were not
forthcoming.* Nor was this item placed on the agenda of the 1928 Session of
the International Labour Conference. It was rejected by the Workers' group,
mainly because of questions relating to closed shop provisions and other legal
formalities to be observed by workers' organisations.> During the interval
between the two World Wars, the ILO spared no efforts to attain inter-
national regulation of various aspects of the problem of freedom of associa-
tion. All these efforts were in vain until 1947, bacause of the paralysing effect
of politicisation on the ILO. After the Second World War these political
differences diminished considerably as the result of the defeat of the totalita-
rian countries, and therefore it seemed that the time was ripe for a new
attempt to regulate freedom of association. The discussion of the history
below is an attempt to show that the right to strike was indeed considered an
integral part of the freedom of association. Nevertheless, the matter was
never specifically promulgated due to various reasons such as. procedural
delay, awidely held belief that a specific promulgation was unnecessary as the
proposition was sef apparent, as well as the workers' fears that providing a
right to strike would lead inevitably to the restriction of their scope of activity.

22 THE INTERNATIONAL LABOUR CONFERENCE, 30TH SESSION, 1947

In 1947, the question of freedom of association was first raised within the
United Nations at its Fourth Session (February-March 1947). The Economic
and Social Council (ECOSOC) was called upon to examine the question of

objects promoted by the Organisation, and the general principles set forth in Article 427
contained a provision concerning ‘the right of association for al lawful purposes by the
employed as well as by employers'. Ibid paras. 4-7.

3. Especialy the two following events: First, the Hungarian government's complaint submitted
to the ILO Governing Body in June 1920. and the complaint of the General Federation of
Spanish Workers submitted in December that same year. These two complaints and the
inquiries which followed demonstrated that a mere affirmation of the principle of freedom of
association by the Constitution of the ILO was not sufficient to ensure its observance. For
more details see Freedom of association and industrial relations. Report VII, International
Labour Conference, 30th Session, Geneva, 1947, pp. 14-15. A comparative and comprehen-
sive enquiry into freedom of association was taken by the ILO, and its results were published
in the following five volumes: Freedom of association, International Labour Office, Studies
and Reports, Series A (Industrial relations), Nos. 28-32, Geneva, 1927, 1928 and 1930.

4. Legislation concerning trade associations differed considerably in detail and in form from
country to country. Therefore, instead of submitting to the Conference a draft scheme of
detailed regulations which would have obliged the majority of countries to amend their
legislation, the Office preferred to frame essential elements of the problem in a number of
precise formula, the adoption of which would have constituted a sufficient guarantee for the
free functioning of employers' and workers' associations. See Freedom of association and
industrial relations. Report VII. 1947, op. cit., p. 17.

5. lbid., pp. 17-18.
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"guarantees for the exercise and development of trade union rights,” which
had firg been referred to in a memorandum submitted by the World Federa-
tion of Trade Unions (WFTU) and agam in a memorandum submitted by the
American Federation of Labor (AFL).® At the conclusion of its discussions,
the ECOSOC adopted a resolution according to which the two memoranda
were transmitted to the ILO with a request that the questi on regarding trade
unions' rights be placed on its agenda for its next session.’

However, the International Labour Conference held in 1947 was unable
to ded with this project, because, according to the ILO Constitution there
had not been enough time to include it in the agenda.® Therefore, that year
the International Labour Office submitted to the Conference only the follow-
ing two items:

a aresolution concerning various aspects of the problem of freedom of
association,’

b. alig of points which referred to the first four headings of the above
proposed resolution.*®

Beyond a doubt, while the Office was drafting the proposed resolution or list
of points mentioned above, there was an awareness of the need to consider
the possibility of regulating the right to strike in this framework too. The
general approach of the ILO, according to which the freedom of association
concept includes aso the freedom to strike, was re-enforced by the memoran-
dum of the AFL which was transmitted to it by ECOSOC's request to put the
matter of trade unions rights on its agenda™ The AFL memorandum
contained a recommendation for the early consideration of the problem of
trade unions' rights with reference to severa questions, one of which was put

6. For these memoranda see ibid., Appendix A, pp. 136-143.

7. Resolution 52 1V of 24 March 1947. The question was referred to the ILO under the terms of
the agreement between the United Nations and the ILO which wes rectified both by the
Assambly of the United Nations and by the ILO. Seetext of the agreement: Official Bulletin,
(Geneva, ILO) Voal. 29, No. 4, 1946, p. 293. Freedom of industrial association is but one

of agenera freedom of association, which mugt itsdf form part of the whole range of
fundamental human liberties. The ECOSOC referred the question of freedom of occupa
tiona association to the ILO, and the general freedom of association was referred to the
Commisson on Human Rights, which a that point was contemplating the drafting of a
universa hill of human rights. Thisis one of the first examples of the ECOSOC referring to a
specialised agency a question which was technically within the competence of the agency and
in respect of which the agency could be expected to make more substantial and effective
progress in an atmosphere thought to be relatively more free of political controversy. In this
repect see ILO: The ILO and the United Nations: Twenty-five years of a partnership of
service. Supplement to the Report of the Director-Genera to the International Labour
Conference, 54th Session, Geneva, 1970, p. 24.

8. Article 15 of the ILO Congtitution provides that the agenda shdl be transmitted so as to
reach each member four months before the opening of the Session.

9. For the proposed Resol ution see Freedom of association and industrial relations. Report V11,
1947, op. cit., pp. 127-131.

10. For the lig of points see ibid., pp. 131-135.
11. See Resolution 52 IV of March 1947.



as follows™ "To what extent is the right of workers and of their organisations
to resort to strikes recognised and protected?”

When the Office introduced freedom of association within the proposed
resolution, the right to strike was mentioned only to explain that the granting
of such a right to public servants would in no way determine the question of
the right of such offidds to strike. ThIS issue was something quite apart from
the question under consideration.”® But, in para. 2 of the Proposed Resolu-
tion, which purports to define the freedom of association of the collective
entity, and which is the proper place to speak about the right to strike as being
a collective right, such a right was not expressy proposed. It was only
proposed that the workers' organisations should have the right to organise
their activities without interference on the part of the public authorities.
Furthermore, in para. 20, which is included in the part dealing with concilia-
tion and arbitration, strikes and lockouts only are mentioned when stating
that from the moment voluntary conciliation procedures begin, dl parties
concerned should be obliged to refrain from recourse to the strike or
lockout.** The same viewpoint was expressed by the International Labour
Office in relation to the lig of points. Strikes and lockouts were mentioned
only in relation to voluntary conciliation.™

This approach, as we shdl see in the forthcoming analysis, was closdy
followed not only by the 30th Session of the International Labour Conference
and its Committees held in 1947, but dso by the following 31g to 34th
Sessions of the Conference in which Conventions Nos. 87 and 98, and the
Recommendations concerning Collective Agreements (No. 91) and Volun-
tary Conciliation and Arbitration (No. 92) were adopted That is aso the
reason that in its Report the McNair Committee,™® considered that the right
to strike did not lie within its terms of reference and preferred to "regard the
matter as an aspect of the procedures of conciliation and arbitration in force
in the various countries which were examined within that Report."*’

23 THE INTERNATIONAL LABOUR CONFERENCE, 31ST SESSION, 1948

At this Conference a draft on Freedom of Association and Protection of the
right to Organise had aready been presented and considered by the Conference

12. For the memorandum see Freedom of association and industrial relations. Report V11, 1947,
op. cit.. Appendix A pp. 136-143.

13. Ibid., p. 109.

14. Ibid., p. 130.

15. See para. 25 of the List of Points, ibid., p. 134.

16. For the Report of the Committee on freedom of employers' and workers' organisations from
government domination and control (McNair Committee) see Official Bulletin (Geneva,
ILO), Vol. 39, No. 9, 1956, pp. 475-578 (hereinafter: McNair Report). This Committee,
which convened under the chairmanship of Lord McNair, was appointed by the Director-
General of the International Labour Office in pursuance of a Resolution adopted by the
Governing Body on 4 March 1955. For the development which brought about the creation of
this Committee see C. W. Jenks, The international protection of trade union freedom,
(London, Stevens & Sons, 1957), pp. 174-179.

17. McNair Report, op. cit., para. 318.



Committee on Freedom of Association and Industrial Relations,'® and was
findly adopted by the Conference.® Generally speaking, concerning the
matter of the right to strike, our examination of the Records of Proceedings
of the Conference Session did not prove to be very enlightening, due to the
concise nature of the Reports of the various Conference Committees.® For
example, in the three Reports of the 1948 Conference Committee on Free-
dom of Association and Industrial Relations, the right to strike was occasion-
ally mentioned only as a side issue to the discussion concerning the right not
to be organised.? Under such circumstances, unfortunately much is left to
guesswork and inferences from the available evidence.

Two incidents which took place during the deliberations of this Commit-
tee, concerning two amendments which had been submitted in relation to the
draft Convention, are worth mentioning. Because of the concise and thus
incomplete form of the 1947 Committee's Report, the connection between
the two proposed amendments and the right to strike is somewhat tenuous,
and the study will rely to some extent upon inference and educated guess-
work, as the Record of Proceedings of this Conference does not report the
content of the proposed amendments.

The first incident is related to Article 3 of the draft Convention on
Freedom of Association and Protection of the Right to Organise. What is
documented within the First Report of the Conference Committee in this
respect, is that an amendment proposed by the Argentine Government
member was submitted and later on withdrawn. It was understood that the
proposer could bring it up again during the discussion on Item VIII of the
agenda which concerned the application of the principles of the right to
organise and bargain collectively.?? No details as to the content of this
amendment are provided within the Report, and as there is no documentation
in the Third Report of the Conference Committee of a new attempt made by
the Argentine Government to re-introduce the amendment, we are left in the
dark in this respect.

The second incident is very similar, the only difference being that this

18. For the two Reports of the Conference Committee on Freedom of association and protection
of the right to organise see ILO: Record of Proceedings, International Labour Conference,
3lst Session. Geneva, 1950, Appendix X, Seventh Item on the Agenda: Freedom of
association and protection of the right to organise, pp. 473-488, and for the third Report of
the Committee see Appendix XI, Eighth Item on the Agenda: Application of the principles
of the right to organise and to bargain collectively (First discussion), pp. 489-493.

19. For the Fina Record vote on the Convention concerning freedom of association and
protection of the right to organise see ibid., p. 268.

20. A typical incident in this respect which clearly illustrates the problem is the case of Mr.
O'Brien (Employers' delegate from Ireland). When he addressed the Conference he said
inter alia: 'lIt came therefore as a shock to us when the report for this year was presented to
the Committee. Gone was the detail ... it did not cover the subject. Our difficulty was that
in this report there was little, if anything, to indicate the work and the effort and the
arguments which were put into the whole subject for a period of more than three weeks.'
See ILO: Record of Proceedings, International Labour Conference, 34th Session, Geneva,
1952, pp. 371.

21. See ILO: Record of Proceedings, International Labour Office, 31st Session, Geneva, 1950,
pp. 489, 490.

22. lbid., p. 477.
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time the proposed amendment was submitted by the Uruguayan Workers'
member and related to Article 8 of the draft Convention.?® Although from the
Report we know that this amendment dealt with the application of the
principle of the right to organise and to bargain collectively, we do not know
whether the right to strike was included therein. Again, the amendment was
withdrawn with the understanding that it could be taken up again during the
discussion of the next Item on the agenda.

It seems as if one of these amendments could be, in one way or another,
related to the right to strike. Three arguments support such a hypothesis.

According to the first argument, Articles 3 and 8 of the draft Convention
comprise the appropriate Articles whereby a right to strike could be pro-
vided. The fact is, that only afew years later, when the CFA recognised such
aright as inferred from this Convention, these Articles served as the primary
source for such a recognition.?* Therefore, the fact that both these amend-
ments were submitted in relation to Articles 3 and 8 creates a reasonable
assumption that these proposed amendments were connected with the right to
strike.

Another argument supporting the afore-mentioned hypothesis, relates to
the procedure according to which these amendments were withdrawn. These
amendments, in contrast to others, were not rejected but were only asked to
be withdrawn by the Chairman of the Committee, because in his opinion they
had been proposed at the improper time. The requests for withdrawal carried
with them the permission to re-introduce the amendments again at a more
suitable moment. In this respect the tactics adopted by the Chairman of the
Committee very much resemble the attitude which was adopted by the
International Labour Office, and as we shall see shortly, also by the various
Conference Committees which functioned in the following 32nd to 34th
Sessions of the Conference. Whenever the matter of the right to strike was
raised, attempts were consistently made to consider the right to strike only in
relation to the voluntary conciliation and arbitration procedure, thus avoiding
any discussion of such a right in relation to any other subject.”® For example,
aswill be shown in detail later on, this attitude continued to prevail during the
following International Labour Conference, in relation to amendments which
expressly proposed to secure the right to strike, a fact which can be verified
from the Reports of the 32nd Session of the Conference, which contain the
full documentation concerning such amendments.?®

Finaly, it is worthwhile to note an additional event which took place a
few years later and might have a vague connection with the Uruguayan
amendment which was submitted and withdrawn. Not only was it the Uru-
guayan representative involved in both cases, but his involvement concerned

23. Ibid., p. 478.

24. Seeinthisrespect ILO: Freedom of association. An international survey by the Committee
of Experts on the gpplication of Convention and Recommendations, International Labour
Conference, 5%th Session, Geneva 1973, p. 22.

25. Such an attitude is adopted by the COffice for example, in Freedom of association and
industrial relations. Report V11, 1947, op. cit.

26. See ILO: Record of Proceedings, International Labour Conference, 32nd Session, Geneva,
1951, pp. 468 and 470.
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the submisson of amendments in Smilar circumstances, snce in both cases
the general concept of freedom of association was being codified. In the latter
case, when the incluson of the right to strike within the draft of the Inter-
national Covenant on Economic, Socia and Cultural Rights was adopted by
the United Nations' Third Committee, it was due to the adoption of an
amendment that was submitted inter alia by the Uruguayan representative.”’
Moreover, whenever the inclusion of the right to strike within the draft of the
International Covenant on Economic, Socid and Cultural Rights was con-
templated, whether in the Commisson on Human Rights or by the United
Nations Th|rd Committee, the Uruguayan delegates were very active and
creative.® Hence, it is quite possible and more than likely, that within the
ILO the Uruguayan involvement concerned the right to strike.

24 THE INTERNATIONAL LABOUR CONFERENCE, 32ND SESSION 1949

While the exact contents of the two proposed amendments of the 1948
Conference are not clear, we find ourselves on more solid ground in the 1949
International Labour Conference. During this Conference a draft Convention
on the Right to Organise and to Bargain Collectlvely was considered by the
Conference Committee and findly adopted.* The Report of the 1949 Confer-
ence Committee on Industrial Relations provides a clear presentation of the
proposed amendments, athough not of the full discussions that took place.*
Here we are dready faced with two proposed amendments which attempted
to secure expresdy the right to strike within the draft Convention on the
Right to Organise and Bargain Collectively.

First, an amendment submitted by the Polish and Czechodovak Work-
ers members propo&d the addition to Article 1 of the draft Convention of a
new Article as follows:

The right to strike is guaranteed to workers. Collective cessation of
work is therefore not to be regarded as a breach of contract of
employment and shall not give rise to any repressive measure on the
part of employers or of public authorities.

The Chairman of the Committee ruled that this amendment was not receiv-
able, on the ground that the question of the right to strike was not covered by
the proposed text, and that consideration of this amendment should therefore

27. For the joint amendment see United Nations Doc., General Assembly, Third Committee,
A/C.3/L552/Rev. 1.

28. Asto the the Uruguyian amendment submitted to the Third Committee see ibid., and as to
the the Uruguyian amendment submitted to the Commisson on Human Rights see United
Nations Doc., ECOSOC, E/CN.4/L.78.

29. For the Report of the Conference Committee on Industrial relations see ILO: Record of
Proceedings, International Labour Conference, 32nd Session, Geneva, 1951, Appendix
VII, Fourth and Fifth Items on the Agenda: Industria relations, pp. 464-478.

30. On the fird amendment which concerns the right to strike see ibid., p. 468; as to the second
oneseep. 470.

31. Ibid., p. 468.

42



be deferred until the Conference took up Item V of its agenda relating, inter
alia, to the question of conciliation and arbitration.*” In this case, Committee
Chairman Thorn, the government Member of New Zealand, adopted the
Office approach that the right to strike ought to be considered, if at al, only in
relation to the voluntary conciliation and arbitration procedures. It is to be
regretted that the Report does not include the discussions which followed the
Chairman's ruling, since the proposers must undoubtedly have put forward
various arguments in order to judtify their proposa and its relation to the
Convention on the Right to Organise and Bargain Collectively.

An additional incident is recorded within the Report. This time the
Czechodovak Government member proposed that a new Article relating to
the guarantee of the right to strike should be placed between Articles 3 and 4
of the draft Convention.®® This amendment, which was identica to the
amendment aready submitted by the Polish and Czechodovak Workers
members in respect to Article 1, was declared not to be receivable for the
reasons already mentioned in connection with the former amendment.®

Apart from these two specific proposals, the right to strike is mentioned
within the Committee's Report, as was the case in the previous year, only
occasondly and | n connection with the question of guaranteeing the right not
to be organised.®

The refusd to discuss the afore-mentioned amendments might have been
the result of differences in the ideological approach of the three groups which
participate in the ILO, relating to the proper place of the amendment on the
right to strike. But it also might have been partially a result of the Cold War.
If one considers the developments which occurred a few years later when the
incluson of the right to strike within the draft of the International Covenant
on Economic, Socid and Cultural Rights was contemplated, an explanation
relevant to the present refusa emerges, It was the Socidist countries, which
proposed to secure the right to strike,*® while Western countries such as the
United Klngdom France or the United States, rejected the Socidist coun-
tries’ proposal.*” Only when the inclusion of the right to strike was proposed
by an amendment submitted jointly by three South American countries,
during the deliberations which had already taken place in the United Nations
Third Committee, did the Weﬂern coutnries remove their resistance to the
recognition of the right to strike.® In fact this attitude of the Sociadlist and the

Ibid.

. Ibid., p. 470.

Ibid.

. Ibid., p. 466.

. In the Commission on Human Rights the inclusion of the right to strike was proposed by the
USSR and by Yugodavia For the USSR proposal see United Nations Doc, ECOSOC,
Commisson on Human Rights, E/CN.4/L.50/Rev. 1, and for the Yugodav proposa see
United Nations Doc., ECOSOC, Commission on Human Rights, E/CN.4/L.78.

37. In this regpect see United Nations Doc, ECOSOC, Commision on Human Rights,
E/CN.4/SR.300, p. 13, for the report of the vote which was taken in the Commission on
Human Rights by rall-cal when the USSR proposal was considered.

38. In this respect see United Nations Doc, General Assembly, Third Committee,

AJ/C.3/SR725 para. 30, for the report of the vote which was taken in the United Nations

Third Committee by roll-cal when the three-power amendment was considered. This time
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Western countries concerns not only the question of the right to strike, but
the very idea of recognising socio-economic claims as human rights. Thisidea
was raised by the Socidigt countries and met some very strong opposition
from the Western world.

25 THE INTERNATIONAL LABOUR CONFERENCE, 33RD SESSION, 1950

At the 33rd Session of the International Labour Conference, in 1950, draft
Recommendations concerning Collective Agreements and Voluntary Concili-
ation and Arbitration were discussed by the Conference Committee on
Industrial Relations.® This time, at least as far as the Recommendation on
Voluntary Conciliation and Arbitration was concerned, the right to strike had
to be discussed, and the argument that it was outside its context was unaccept-
able. But the Offlceproposed text presented to the Committee did not
provide aright to strike at all.* The only references it contained regarding the
right to strike were the provisions in Articles 4 and 6 that while voluntary
conciliation and arbitration were in progress, the parties to such proceedings
should abstain from strikes and lockouts. Examination of the minutes of the
Committee's Report indicates again that it does not reflect the full and
detailed discussions which took place in regard to the right to strike. The only
details we can learn from this Report are firdgt, that the Government member
from the United Kingdom submitted an amendment according to which the
parties to a voluntary conciliation procedure which is in progress should be
encouraged to abstain from strikes and Iockouts and not compelled to
abstain as had been proposed in the Office draft.** This amendment was
adopted by 54 votes to 46.* Furthermore, the Employers members submit-
ted an amendment proposing that the words 'strikes and lockouts' be replaced
by the words 'strikes, lockouts and a| forms of action designed to exert
pressure on the other party or parties.*® This amendment was rejected by 52
votesto 46.* It is perhaps worthwhile to add that the 1950 Conference did not
amend Article 6 of the draft Recommendation on Voluntary Conciliation and
Arbitration which ill required abstention from strikes and lockouts during
the time that voluntary arbitration wasin progress, as opposed to the previous
conciliation procedure where it was proposed only that the parties be encour-
aged to abstain from such actions.

The Conference Committee's Report in relation to the Recommendation
which concerns Collective Agreements contains no reference whatsoever to

countries like Canada, the United Kingdom or the United States of America did not vote
againg but abstained only.

39. For the Report of the Conference Committee on Industrial relations see ILO: Record of
Proceedings, International Labour Office 33rd Session, Geneva, 1951, Appendix VM,
Fourth Item on the Agenda: Industria relations, pp. 487-499.

40. For the Office proposed text see ibid., pp. 496-499.

41. Ibid., p. 498.

42. Ibid.

43. Ibid.

44. 1bid.
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the right to strike.*® During the 1950 Conference, neither the draft Rec-
ommendation on Voluntary Conciliation and Arbitration, nor the draft
Recommendation on Collective Agreements was adopted, and consequently,
the discussion of these drafts Recommendations was to be continued during
the 34th Session of the International Labour Conference.

26 THE INTERNATIONAL LABOUR CONFERENCE, 34TH SESSION, 1951

In 1951, the Conference Committee's Report was even more concise than the
previous Reports had been.*® It is reported only that after a short discussion
the proposed Recommendation which had been submitted to it was adogted
with two important changes, one of which concerned the right to strike.*’ As
it is reported, the Committee, desiring to emphasise the purely optional
character of the procedures, adopted by 74 votes to 5 an amendment submit-
ted by the Workers' members suggesting the addition of a fina paragraph
which became Article 7 of the Recommendation:*®

No provision of this Recommendation may be interpreted as
limiting, in any way whatsoever, the right to strike.

What is not reported is that Article 6 was also amended by the Committee, so
that the parties to the arbitration would be encouraged to abstain from strikes
and lockouts so long as the arbitration was in progress.*® It is regrettable that
even the short discussion which took place in relation to the addition of
Article 7 was not reported and detailed in the Conference Committee's
Report.

27 CONCLUDING REMARKS RELATED TO THE LEGISLATIVE HISTORY

That there was a need for securing the right to strike goes without saying.
Yet, for some reason or another, the subject was handled with undue
delicacy, creating the anomaly of avoiding the matter. The Office took the
stand that since the whole concept of freedom of association was guaranteed,
there was no specific need to secure the right to strike. Unfortunately, the
reasons for this attitude are not documented, and apart from some hints
which can be gleaned from informal channels, al this study can suggest as an
explanation are, as mentioned, procedural difficulties, political differences,

45, 1bid., pp. 487-495.

46. On this matter see supra, note 20.

47. For the Report of the Conference Committee on Industrial relations see ILO: Record of
Proceedings, International Labour Conference, 34th Session, Geneva, 1952, Appendix
VIII, Hfth Item on the Agenda: Industrial relations, including Collective agreements and
voluntary conciliation and arbitration, pp. 601-606, at p. 604.

48. 1hid.

49. 1bid., p. 606.



the feeling that specific elaboration was unnecessary, and workers' fears that
specifying a right to strike would also lead to its restriction.

The phenomenon of strikes, at the time when the whole complex of the
freedom of association and collective bargaining concept was regulated by
Conventions and Recommendations which were adopted in this respect, was
a most significant matter, and a most difficult and controversial one.*° Inter-
estingly,informal channels reveal that the main opposition to the inclusion of
a right to strike within Conventions Nos. 87 and 98, came from the Workers'
members, who presumably, would have been the ones to fight for a recogni-
tion of this right. The reason behind such an objection rested, upon the fears
of the Workers' group that the safeguarding of the right to strike within the
ILO Conventions would inevitably require setting its limitations. The tripar-
tite structure of the 1L O, which makes the adoption of a Convention depen-
dent upon the consent of the Employers' group, would most likely have led to
the safeguarding of a restricted right to strike. The Employers' group would
have been willing to support the right to strike, but only if they could set limits
on its use, which would have diluted its strength. Therefore, it seems as if the
Workers' group was left with no alternative but to leave out the whole subject
of strikes and lockouts.

When the developments which occurred a few years later within the
Commission on Human Rights are analysed, it becomes apparent that the
assumed hesitations of the Workers' group, as mentioned-above, had been
fully justified. Within the deliberations of the Commission, which dealt
directly with the right to strike, the center of the debate was not concerned
with the question of whether the right to strike was or was not a universal
phenomenon, but rather to what extent it should be restricted by the draft
Covenant. The question is whether the situation in which the right to strike
was not secured expressly within the ILO Conventions was better than having
a limited right guaranteed. In making the choice between two alternatives the
workers had to question whether or not the choice made was the correct one.
As it turned out, when the CFA started to submit its recommendations, a new
channel by which the freedom to strike was recognised was found. This will be
presented by the forthcoming analysis of the two propositions which were
earlier introduced.

3. The Freedom of Association Committee (CFA)

Propositions A and B, which will be analysed in this chapter, are based
mainly upon the interpretation of the freedom of association concept derived
from the recommendations of the Freedom of Association Committee of the
Governing Body of the ILO (CFA), which comprises one of the ILO quasi-
judicial institutions.®® Although there are other quasi-judicial bodies provided
by the ILO supervisory machinery,® the scope of this analysis of the freedom

50. See Jenks, op. cit., pp. 484-485.

51. On the CFA see Jenks, op. cit., pp. 187-195.

52. For the general ILO supervisory machinery see A. Valticos, ‘International Labour Law', in
R. Blanpain (ed.): International encyclopaedia for labour law and industrial relations,
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to strike as a right under positive International Law, will be limited to the
practice which has developed over the years by the CFA only.

A quantitative comparison of the activities of the CFA, to other ILO
quasi-judicial bodies reveals the extremely rare use of the other ILO institu-
tions. For example, very little use has been made of the Representation
procedure for many years - as no more than 14 representations have been
made to the ILO up to 1984.> Although, since that year a certain change is
taking place in this respect. The Representation procedure under Article 24
of the Constitution has been used by workers' organisations on quite a large
number of occassions during the years 1984-1986. The Complaint procedure
has been used mostly in the last two decades, during which time 13 Com-
plaints have been received, as compared to 1 Complaint during the first 40
years since the 1L O was founded.>® It should be noted in this respect that not
all Complaints under Article 26 of the Constitution have led to the establish-
ment of Commission of Inquiry. The Fact-Finding and Conciliation Commis-
sion on Freedom of Association was called upon on five occassions only.>® By
contrast, the CFA, which was founded in 1951, had heard 1,284 cases by May
1984, making it the obvious choice for this analysis.

As already mentioned, the CFA practice will serve as a basis for the
analysis of two different propositions. The analysis of each proposition
requires consideration of some of the same characteristic features of this
quasi-judicial, including its competence, structure, composition and proce-
dure. Therefore, before discussing the propositions, the study will begin by
presenting an historical background of the CFA, which will enlighten the later
discussion.

(Deventer, Kluwer, 1979), paras. 606-630. This machinery includes: 1. The examination of
Periodical Reports; 2. The examination of complaints: a. Representation procedure ac-
cording to Articles 23-25 of the ILO Constitution; b. Complaints procedure according to
Articles 26-34 of the ILO Constitution. The ILO supervisory machinery includes also
special machinery in the field of freedom of association. In this respect see Ibid., paras.
631-638. The special machinery in the field of freedom of association includes:. a. the
Committee on Freedom of Association of the Governing Body of the ILO (CFA); b. the
Fact-Finding and Conciliation Commission (FFCC). In this respect see also F. Wolf 'Human
rights and International Labour Organisation', in Th. Meron (ed.): Human rights in
International Law: Legal and philosophical issues, (Oxford, Clarendon Press, 1984) Vol. II,
pp. 276-293.

53. See Valticos. op. cit., para. 630; Walf, ibid., p. 286.

54. See Valticos, op. cit., paras. 621-629; Wolf, ibid., p. 288.

55. These cases concern: Japan, Official Bulletin, (Geneva, ILO), Vol. 54, No. 1, 1966, (Special
Supp.); Greece, Official Bulletin. (Geneva, ILO), Vol. 54, No. 3, 1966, (Specia Supp.);
Lesotho, which is a case related to a state which is a member of the United Nations and not
of the ILO, but the Government of which gave its consent to the procedure. The Report of
the Commission in this case was transmitted by the Governing Body to the United Nations.
For the Report of the Lesotho case see: ILO Doc.. GB. 197/3/5 [1975); Chile, for the report
see ILO: 'The trade union situation in Chile', Report of the Fact-Finding and Conciliation
Commission, (Geneva, 1975); United States of America, about trade union matters in
Puerto Rico: At the time when the complaint was submitted the United States of America
was not a member of the ILO. In this case the ECOSOC of the United Nations decided,
with the consent of the United States Government, to refer the case to the ILO Fact-Finding
and Conciliation Commission. In this respect see Valticos, op. cit., paras. 636-638; Wolf,
op. cit., p. 292.

47



31 HISTORICAL BACKGROUND

In the late 1940s, the question of finding ways and means on the international
arena for safeguarding the freedom of association was dealt with by the
United Nations and by the various organs of the ILO. At that time, alega
tions concerning violations of trade unions' rights were presented in both
these international ingtitutions. At that time a number of important states
were not yet members either of the ILO or the United Nations (e.g. Japan or
Spain), or were already members of the United Nations but not yet members
of the ILO (as was the case of the USSR).

The question of freedom of association was raised within the United
Nations at its Fourth Session (February-March 1947) when the ECOSOC was
cdled upon to examine the question of 'guarantees for the exercise and
development of trade union rights', which had been raised first by a memo-
randum of the WFTU and afterwards by another memorandum submitted by
the AFL.*® At the conclusion of its discussion the ECOSOC adopted a
Resolution that both memoranda be transmitted to the ILO accompanied by
a request that the question regarding trade union rights be placed on the
agenda of its next session.”’

Consequently, the 1948 ILO Conference, which adopted the Freedom of
Association and the Right to Organise Convention (No. 87), also adopted a
Resolution requesting the Governing Body of the ILO to enter into consulta
tion with the competent organs of the United Nations for the purpose of
examining what changes in exigting international machinery were necessary to
ensure the safeguarding of freedom of association.”® Hence, the ECOSOC at
its Nineth Sesson in 1949, considered two documents: The firg one was a
Report prepared by the Secretary-General of the United Nations after
consultation with the Director-General of the ILO, in which he recom-
mended the setting up of ajoint United Nations-ILO commission of inquiry
and conciliation. The second document was a letter from the Director-
General of the ILO to the Secretary-Genera of the United Nations, inform-
ing him that the Governing Body of the ILO had adopted a Resolution in
which it approved the establishment of a Fact-Finding and Conciliation
Commission on Freedom of Association whose function would be the inter-
national supervision of that freedom.®

In response, the ECOSOC requested the ILO to proceed, on behaf of
the United Nations and in accordance with the relationship agreement be-

56. The WFTU memorandum (United Nations Doc, ECOSOC, E/C.2/28); the AFL memo-
randum (United Nations Doc., ECOSOC, E/C.2/32).

57. Resolution 52 (1V) of 24 March 1947. On this matter see United Nations: United Nations
action in the field of human rights (New Y ork, 1980), p. 188. The question was referred to
the ILO under the terms of the agreement between the United Nations and the ILO which
was formally rectified both by the Assembly of the United Nations and by the ILO. For the
text of the agreement see Official Bulletin. (Geneva, ILO), Vol. 29, No. 4, 1946, p. 293.

58. ILO: Record of Proceedings, International Labour Conference, 31st Session, Geneva, 1950,
pp. 544-545, adopted on 9 July 1948.

59. United Nations Doc, ECOSOC, E/1405.

60. On these developments see United Nations: United Nations action in the field of human
rights, op. cit., p. 189.
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tween the ILO and the United Nations, as well as on its own behalf, with the
establishment of the Fact Finding and Conciliation Commission on Freedom
of Association (FFCC).%* Moreover, the ECOSOC also requested that the
United Nations Secretary-General and the ILO Director-General consult
each other with a view to exchanging information and formulating a proce-
dure which would make the FFCC available to the appropriate organs of the
Unit%gl Nations and to those of its members that were not members of the
ILO.

A procedure concerning the treatment of violations of trade unlon rights
was established by the ECOSOC during its Tenth Session in 1950,%% and has
since been followed by the United Nations and the ILO. It was decided that
the ECOSOC would forward to the Governing Body of the ILO, for consid-
eration regarding referral to the FFCC, al allegations regarding infringement
of trade unions' rights received from governments, trade unions or employ-
ers' organisations against member States of the ILO. Furthermore, the ILO
was requested to refer to the ECOSOC any allegations regarding infringe-
ment of trade union rights agai nst member States of the United Nations which
were not members of the ILO.°

The 110th Session of the Governing Body of the ILO, held in Mysore in
January 1950, established the FFCC on behalf of itself and the United
Nations. The FFCC procedure was based upon a series of decisions of the
Governing Body.®® This procedure empowered a body of independent per-
sons to perform a quasi-judicial, |mpart|al examination of allegations con-
cerning violations of trade unions rights.®® However, this procedure contained

61. Resolution 239 (1X) of 2 August 1949.

62. See United Nations: United Nations action in the field of human rights, op. cit., p. 189.

63. ECOSOC Resolution 277 (X) of 17 February 1950.

64. At the'same time the ECOSOC requested the Secretary-General to bring such allegations to
the attention of the ECOSOC, and recommended that the General Assembly should also
refer such allegations to the ECOSOC for action in accordance to the above-mentioned
procedure. In this respect see United Nations: United Nations action in the field of human
rights, op. cit., p. 189. The ECOSOC was called four times to refer allegations of violations
of trade unions rights which concern states which were members of the United Nations but
not members of the ILO. The first case concerned Lesotho. The Permanent Representative
of Lesotho to the United Nations informed the Secretary-General, in a note dated 21 March
1972, that the Government of Lesotho had no objections to having the complaint forwarded
to the FFCC. See ILO Doc, GB. 197/3/5. The second case concerned allegations against the
Government of the Bahamas. But, as in the meantime the Bahamas became a member of
the ILO the material was transmitted to the ILO for further action. The same occurred in
relation to allegations against the Government of Bahrain. For detailed information on
these three cases see United Nations: United Nations action in the field of human rights, op.
cit., pp. 189-190. The fourth time concerned the United States of America (Puerto Rico)
which was not a member of the ILO in 1980 at the time the complaint was submitted. See
ILO: Freedom of association and collective bargaining. General survey by the Committee of
Experts on the application of Conventions and Recommendations, International Labour
Conference, 69th Session. Geneva, 1983, para. 28.

65. Governing Body 109th, 110th, 111th and 112th Sessions of June 1949 and January, March
and June 1950. See Jenks, op. cit., p. 180.

66. As to the FFCC procedure see E.B. Haas, Beyond the Nation-Sate functionalism and
international organisation. (Stanford, Stanford University Press, 1964), p. 381; ILO: 77te
ILO and the United Nations. Twenty-five years of a partnership of service, op. cit., p. 26.
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a built in limitation that it could be initiated only with the consent of the
government named in the allegations since such consent was required accord-
ing to the agreement with the ECOSOC. However, if an infringement of
freedom of association was alleged to have occurred in a state that had ratified
Conventions Nos. 87 and 98, the Governing Body could decide under Article
26 of the ILO Constitution, to refer the matter to a Commission of Inquiry
instead of a FFCC. In this case no specific government's consent was required
and it was sufficient that this government had ratified either one of the
aforesaid Conventions. But, it should be emphasised that, unlike the restric-
tions evoked by the Commission of Inquiry procedure, the FFCC could also
deal with situations confined not only to alleged violations of freedom of
association standards inferred from ratified conventions, but also with viola-
tions of the general concept of freedom of association which were included in
and secured by the ILO Constitution.

The basic am and purpose in creating the FFCC procedure was to
provide a facility for the impartial examination of facts in an atmosphere free
of political prejudice or propaganda.®’ There were, however, differences of
opinion as to whether or not retention of the consent requirement would
curtail the effectiveness of the operation of the FFCC. But when a minority of
the Governing Body led by Leon Jouhaux, leader of the Workers' group,
objected to the inclusion of the consent requirement, the majority of the
Governing Body over-ruled them, and the procedure adopted did retain the
consent prerequisite.®® Interestingly, the unforeseen difficulties which the
consent requirement presented eventually resulted in a structural change,
whereby the CFA was effectively substituted for the FFCC. This is discussed
below.

In order to be able to understand the course of the following events, the
procedure of referral to the FFCC must first be introduced. Any communica-
tion which contained allegations making it a subject for examination by the
FFCC, would first be examined by a Committee of the Governing Body.®
This Committee was called the Freedom of Association Committee of the
Governing Body of the ILO (CFA) and its function was essentially to
determine whether or not the communication in question required the consid-
eration by the Governing Body. If so, the CFA would then recommend
seeking the concerned government's consent, which, if granted would pave
the way for examination by the FFCC.”® However, if such consent were
refused, the Governing Body would then be required to take other appropri-
ate action in order to safeguard the freedom of association alleged to be

67. ILO: The ILO and the United Nations: Twenty-five years of a partnership ofservice, op. cit.,
p. 26.

68. See Jenks, op. cit., p. 182

69. Originally the procedure initiated was different and less practicable. The allegations were
referred to the Officers of the Governing Body instead of being referred to a Committee. If
the Officers found that a primafacie case had been made, their Report was circulated to al
the members of the Governing Body for suggestions to refer the matter to a FFCC. This
procedure was changed in November 1951 at the 117th Session of the Governing Body when
the Officers were replaced by the Committee. In this respect see ILO: Fifth Report of the
ILO to the United Nations, (Geneva, 1951), pp. 253-264. See also Jenks, op. cit., p. 187.

70. Jenks, op. cit.. p. 188.
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violated by the complainant trade union.”* In 1950 the first allegations were
submitted.” They included a series of allegations in which the ICFTU and
the AFL accused the Government of Peru of violating trade unions' rights.
However, the Peruvian Government refused to consent to the examination
and thus, at the very outset, brought the new procedure of the FFCC to a
halt.

Gradually, as it became obvious that the needed consent was amost
never to be given, a shift of emphasis took place: for practical purposes, the
preliminary examination performed by the CFA, of whether or not consent
for reference to the FFCC should be sought, began to take the place of the
formal examination by the FFCC. Although the FFCC remained available, in
substance &l examinations began to be performed by the CFA.”® Within a few
months, the CFA, acting on behalf of the Governing Body, effectively
bacame the parent Commission hearing and disposing of the complaints that
had begun arriving in large numbers.’

32 STRUCTURE AND PROCEDURE

The CFA is a tripartite body composed of nine regular Members, and nine
substitute Members drawn from the Governments, Employers' and Workers'
groups of the Governing Body of the ILO. Representatives or nationals of a
state against which a complaint has been made, or persons occupying an
official position in a national association of employers or workers which has
filed a complaint, are disqualified from participating in the CFA procedure
when it is examining the cases in which they are concerned.” Because of the
quasi-judicial feature of the CFA procedure, its Members participate in a
personal capacity and not as representatives of their governments or organ-
isations.”® The deliberations of the CFA are held in private.

The CFA has to deal with complaints of infringement of freedom of
association which, to be eligible for consideration, must be submitted either
by governments or by organisations of employers or workers. Complaints
emanating from occupational organisations are receivable only if they are
presented by a national organisation having a direct interest in the matter, or
by international organisations of employers or workers having consultant
status with the ILO, or by other international organisations of employers or
workers where the allegations relate to matters directly affecting their

71. Ibid., p. 181.

72. On these allegations and the following developments see Haas, op. cit., p. 353.

73. See Jenks, op. cit., pp. 187-200.

74. E. B. Haas, Human rights and international action, the case of freedom of association,
(Stanford, Stanford University Press, 1970), p. 26.

75. See Jenks, op. cit., pp. 187-188.

76. See ILO: Freedom of association. Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, (Geneva, ILO, 3rd ed., 1985),
p. 1. For the CFA structure, procedure and competence see also R. Blanpain, "Committee
on Freedom of Association (ILO)". in R. Blanpain (ed.): International encyclopaedia for
labour law and industrial relations, case law (International Labour Law), (Deventer,
Kluwer, 1985).
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dfiliated organisations.”” Complaints may be presented against a government
whether or not it has ratified Conventions Nos. 87 and 98.”

When a complaint is received it is passed adong to the government
concerned for its observation. The complaining organisation is alowed a
gtipulation period in which to supply further information in substantiation of
its complaint, and this information, too, is then transferred to the government
concerned. It was decided by the Governing Body that when the govern-
ment's observation is to rgect the complaint and there is no convincing
evidence included in the complaint or the observation, the CFA, without
disclosing the government's reply, was authorised to request further informa-
tion from the complainant in writing.”

Gradually the CFA decided to make more use of asking the complainant
for additional comments or details after it had received the observation of the
government. Then the CFA decided to inform the complainants, in appropri-
ate cases, of the substance of the government's observations and invited them
to submit their comments thereon within a given period of time.® The
Governing Body approved this procedure and the Director-General was
authorised to seek such comments directly in the name of the CFA, without
waiting for the CFA's next meeting. He could request the desired informa
tion, comments or observations by a given date, it being understood that the
government as defendant would have the opportunity to reply to any new
information or comments submitted by the complainant.®*

In the beginning the CFA did not conduct oral hearings. But, in severa
cases, the Governing Body accepted the suggestion made by the CFA to
aford an opportunitg to the government concerned to discuss the matters at
issue with the CFA.® In 1979 it was decided that the CFA would be able to
conduct oral hearings in the following cases:®

77. See Committee on Freedom of Association, 29th Report, Official Bulletin, (Geneva, ILO),
Vol. 43, No. 3, 1960, paras. 2-15, in particular para. 9.

78. See ILO: Freedom of association and collective bargaining, General survey by the Commit-
tee of Experts on the application of Conventions and Recommendations, op. cit/para. 29.
In this respect see infra text related to notes 94-95.

79. Decisions taken by the Governing Body at its 123rd Session of November 1953; see
Committee on Freedom of Association, 9th Report, §82-40, in particular para. 29, pub-
lished in the Eighth Report of the ILO to the United Nations, (Geneva, ILO, 1954),
Appendix I, p. 117, at pp. 170-171.

80. See Committee on Freedom of Association, 111th Report, Official Bulletin, (Geneva, ILO),
Vol. 52, 1969, Supplement, p. 3, para. 15.

81. See Committee on Freedom of Association, 127th Report, Official Bulletin, (Geneva, ILO),
Vol 55, 1972, Supplement, pp. 8-10, paras. 9-28, in particular para. 15.

82. There were two cases in which the CFA suggested that the Governing Body should
authorise it to afford an opportunity to the Governments concerned, to discuss with the
Committee the questions at issue before the CFA attempts to formulate any further
recommendations. See Committee on Freedom of Association, 18 Report, para. 142,
published in the Sxth Report of the ILO to the United Nations, (Geneva: ILO, 1952),
Appendix V, p. 169, at p. 196. In Case No. 763, the CFA recommended inter alia to invite
the Minister of Labour to supply to the Committee detailed oral information. Thisinvitation
was extended to the principal complainant organisations involved in the case. See Commit-
tee on Freedom of Association, 179th Report, Official Bulletin, (Geneva, ILO), Vol. 61,
Series B, No. 2, 1978, p. 99, para. 20.

83. See Committee on Freedom of Association, 193rd Report, Official Bulletin, (Geneva, ILO),
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a. In appropriate cases where the statements of the complainants and
the government contradict and the CFA is of the opinion that it might
be useful to furnish orally detailed information.

b. In cases in which the CFA might consider it useful to have an
exchange of views with the government and the complainants in
question, in order to appreciate more fully the factual situation and
the eventual developments in the situation, which might lead to a
solution of the problem involved, and to seek to conciliate on the
basis of the principle of freedom of association.

c. Where particular difficulties have arisen in the examination of ques-
tions involved or in the implementation of its recommendations, and
where the CFA might consider it appropriate to discuss the matters
with the representative of the government concerned.

A new development in the CFA procedure has been the inclusion of a direct
contact procedure. The direct contact procedure was originally possible only
at the invitation of the government concerned, or at least with its consent.?* In
no case can the consent requirement be by-passed or avoided. Although in al
cases involving direct contacts the consent of the government is indispens-
able, recently it was decided to adopt a more efficient procedure of direct
contacts.®® Accordingly, the Director-General upon receipt of a complaint
containing allegations of a particularly serious nature, and after having
received the prior approval of the Chairman of the CFA, may appoint a
representative whose mandate it is to carry out preliminary contacts. Such a
task includes the need to explain to the authorities the principles of freedom
of association involved and to obtain their initial reaction, as well as any
comments and information with regard to the matters raised in the complaint.
. This task also necessitates explaining to the authorities the special procedure
in cases of alleged infringements of trade unions' rights, and in particular to
introduce the direct contact method, which may subsequently be requested by
the government in order to facilitate a full appraisal of the situation by the
CFA and the Governing Body. Moreover, the special representative was
authorised to request and encourage the authorities to answer as soon as
possible with a detalled reply containing the observations of the government
on the complaint.?® The report of the representative would be submitted to
the CFA at its next meeting for consideration together with al the other
information made available in the interim.

Once in possession of al this information, the Committee makes its
recommendations to the Governing Body. The CFA may recommend the

Vol. 62, Series B, No. 1, 1979, para. 32, approved by the Governing Body at its 210th
Sesson, May 1979.

84. See Committee on Freedom of Association, 127th Report, Official Bulletin, (Geneva, ILO),
Vol 55, 1972, Supplement, paras. 20-21.

85. See Committee on Freedom of Association, 193rd Report, Official Bulletin, (Geneva, ILO),
Vol. 62, Series B, No. 1, 1979, para. 29.

86. Ibid., para. 28.
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Governing Body to refer it to the FFCC, or decide to recommend that the
attention of the government concerned be drawn to anomalies noted with a
view to steps being taken to remedy the situation. The CFA recommen-
dations are in the form of a report which includes in the introduction matters
related to questions of procedure, a list of governments which did not submit
their observations on time, cases pending before the CFA, cases adjourned,
cases for which direct contacts have been requested, urgent appeals, and
effect given to the recommendations of the CFA and to the decisions of the
Governing Body.

The decisions of the CFA are taken in light of the special circumstances
prevailing in each case and should be considered within the context in which
they appear. In addition, the CFA usually makes reference to decisions which
it has taken previously, when it is faced with circumstances similar to those in
the case under examination, so that a certain continuity as regards the criteria
employed by it in reaching its conclusions may be maintained.®” Accordingly,
in ILO: Freedom of association, Digest of decisions and principles of the
Freedom of Association Committee of the Governing Body of the ILO, in
which a summary of the decisions submitted by the CFA is presented,
reference is made to cases in which the relevant decision forms an integral
part of the final conclusions of the CFA and also to cases in which the CFA
has confined itself to mentioning this decision as an aspect of its line of
argument, although its conclusion might be different as a result of the special
circumstances of the case in question.®®

33 COMPETENCE

From the outset the FFCC was authorised to investigate allegations which
concern violations of freedom of association in general. Its competence was
not restricted solely to complaints concerning infringement of ratified Con-
ventions Nos. 87 and 98. Therefore, the FFCC could investigate complaints
which referred to any of the ILO member States, even if certain States had
not ratified the above-mentioned Conventions. Consequently, the CFA,
which in the beginning had been designated as a preliminary procedure of the
FFCC only, gradually also became competent to issue recommendations
related to any of the member States of the ILO. Hence, it could be said that
its jurisdiction became universal as it included al the States members of the
ILO.%? The Reports of the CFA verify this statement, as many of the
allegations concern states which had not ratified Conventions Nos. 87 and 98.~

87. See ILO: Freedom of association. Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, op. cit., p. 3.

88. The ILO: Freedom of association, Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, op. cit., was issued according to
a Resolution adopted by the International Labour Conference at its 54th Session (Geneva,
1970), Resolution VI1I11.

89. For example, according to the ILO record of March 1984 the ILO membership amounted at
that time to 150 states.

90. It is stated at the head of each case reported whether the specific state against which the
complaint was brought, did ratify Conventions Nos. 87 and 98.



The universality of the FFCC was not easily accepted. The question was
raised in 1950 at the 33rd Conference of the ILO,*" when the Government of
the Union of South Africa and the Government of Australia objected to the
creation of the FFCC procedure and its universal scope.”? Among the several
arguments was the claim that the creation of the FFCC and its universal scope
were both unconstitutional. The main contention was that rights and obliga-
tions under International Law arise principally from Conventions. The ILO
Constitution expresses the same principle. Therefore, no state is inter-
nationally obliged to accord trade unions' rights, unlessit is bound to do so by
a Convention. Moreover, if the state is not so bound, trade unions' rights
remain solely matters of domestic jurisdiction. Hence, the argument was that
any machinery like the FFCC procedure, designed to investigate violations of
freedom of association, should have jurisdiction only as it applies to states
bound by the ILO Conventions Nos. 87 and 98. Consequently, any procedure
which permits investigation of violations of trade union rights by states which
did not ratify Conventions 87 and 98 is unconstitutional .

The ILO Conference appointed a Subcommittee to consider the matter.”
The objections were rejected by the Subcommittee which concluded that the
establishment of the FFCC procedure of investigation and its universal scope
were both in conformity with the ILO Constitution. These conclusions were
supported both by Article 10 of the Constitution and by the consent require-
ment which is a prerequisite to the FFCC procedure. According to Article 10,
the Governing Body of the ILO or the Conference are authorised to collect
information or to conduct special investigations. This is particularly the case
when the information concerns all subjects related to the international adjust-
ment of conditions of industrial life and labour, or when such information
concerns subjects which are brought before the Conference with a view to the
conclusion of international Conventions. Although it was also stated that the
aims of the ILO could be enforced only by way of ratified Conventions, it was
possible to promote those aims in other ways.

Therefore, the Subcommittee found that the creation of the new FFCC
procedure was constitutional, as it fel under the 'special investigation' auth-
orisation of Article 10, a tool which was meant to promote freedom of
association on the one hand, and as the procedure could not be put into
motion in the case of complaints concerning states which did not ratify
Conventions Nos. 87 and 98, unless a specific consent was first obtained on
the other. Furthermore, the FFCC procedure cannot be seen as an enforce-
ment procedure, because the FFCC is not a judicial institution which can
promulgate decrees compelling compliance from the states against which
allegations were made. It is only a fact-finding and conciliation body charged
with enlightening the Governing Body of the ILO on matters of fact by
attempting to verify the material accuracy, or inaccuracy, of the alleged facts.
The Report of the Subcommittee was adopted by the Conference.

91. See ILO: Record of Proceedings, International Labour Conference, 33rd Session, Geneva,
1950.

92. See Jenks, op. cit., pp. 191-193, for detailed information which concerns dl other argu-
ments.

93. Ihid.
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The natural outcome of this conclusion was that when the CFA proce-
dure was established later on, as a preliminary procedure of the FFCC, its
competence was similar to the competence of the former. The legality of the
CFA universa competence was challenged several times during its early
years.** The arguments which were brought forth in this respect can best be
illustrated by the complaint which was submitted against the Government of
the Union of South Africa in Case No. 102.%

In this case the Government contended that a new constitutional issue
was raised by the fact that the ICFTU (the complainant) based certain of its
allegations on a number of provisions of Conventions Nos. 87 and 98, since
the Government had not ratified these Conventions and was not, therefore,
legally bound by their provisions. For this reason the Government considered
the allegations to be irrelevant.®®

The CFA ruled that, in view of the statements it made in two earlier
cases, one relating to Argentina (Case No. 12)°" and the other relating to the
Union of South Africa (Case No. 63), as well as the decision taken on this
matter by the International Labour Conference at its 33rd Session in 1950, it
was not necessary to further examine the question of the competence of the
ILO to establish this procedure.® In addition, the CFA considered it appro-
priate that it should, in discharging its responsibility to promote the objectives
of the ILO which had been entrusted to it which include, inter alia, the
principle of collective bargaining, be guided in its task by the relevant
provisions approved by the Conference and embodied in Conventions Nos.
87 and 98. These Conventions afforded a useful guide when examining
particular allegations, even when the allegations related to governments
which had not ratified these Conventions.'® Furthermore, the CFA bolstered
its argument by relying on Article 19 (5) (e) of the ILO Constitution. Article
19 (5) (e) states that ILO members have an obligation to report to the
Director-General, at appropriate intervals as requested by the Governing
Body, the position of its law and practice in regard to matters dealt with in
unratified Conventions; detailing the extent to which effect has been given, or
is proposed to be given, to any of the provisions of the Convention by
legislation, administrative action, collective agreement or otherwise; and

94. In this respect see Committee on Freedom of Association, 6th Report, Case No. 12
(Argentine Republic), para. 186; 12th Report, Case No. 633 (Union of South Africa), para.
268; 15th Report, Case No. 102 (Union of South Africa), paras. 128-132; 22nd Report,
Cases Nos. 58 and 148 (Poland), paras. 87-89.

95. ILO: Committee on Freedom of Association, 15th Report, Case No. 102 (Union of South
Africa), paras. 128-132.

96. Ibid., para. 129.

97. Seein this respect, Committee on Freedom of Association, 6th Report para. 186, published
in the Seventh Report of the ILO to the United Nations, (Geneva: 1LO, 1953), p. 267.

98. See in this respect, Committee on Freedom of Association, 12th Report para. 268, pub-
lished in the Eighth Report ofthe ILO to the United Nations, (Geneva: ILO, 1954), p. 250.

99. See ILO: Committee on Freedom of Association, 15th Report, Case No. 102 (Union of
South Africa), para. 128. The CFA repeated its ruling which concerned the matter of the
constitutionality of its competence in a later case too, see in this respect Committee on
Freedom of Association, 22nd Report, Cases Nos. 58 and (Poland), paras. 87-89.

100. See ILO: Committee on Freedom of Association, 15th Report, Case No. 102 (Union of
South Africa), paras. 130-131.
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stating the difficulties preventing or delaying the ratification of such
Conventions.’® The CFA decision went on to state that the Government of
the Union of South Africa was one of the Governments which were required
to comply with this obligation at the request of the Governing Body, regard-
ing Conventions Nos. 87 and 98. The CFA therefore considered that, while
recognising that the provisions of these Conventions were not binding upon
the Union of South Africa, it should examine the allegations relating to these
Conventions with a view to ascertaining the facts and reporting them to the
Governing Body.'?

The scope of the CFA procedure was thus established and accepted even
when its function was in reality re-defined and when, in fact, the CFA
replaced the FFCC.*®® The reasoning in the Union of South Africa case, that
the principles enunciated in the Constitution of the ILO are applicable to all
the member States of the Organisation, is today a well established principle
accepted by the Committee of Experts on the Application of Conventions and
Recommendations in its 1983 Report.'® Therefore, as freedom of association
is included among those fundamental principles, al member States of the
ILO are bound to apply this principle. Hence, there is ground to state that
violations of trade unions' rights are not solely a matter of domestic jurisdic-
tion, even in the case of states which are members of the ILO but did not
ratify Conventions Nos. 87 and 98.

34 THE STATUS OF THE RECOMMENDATIONS

That CFA recommendations are of a binding nature can be shown by
procedures adopted by the CFA over a period of years, which are similar to
standard legal proceedings. There are two important examples. First is the
procedure followed in the case of recalcitrant defendant governments, when
they fail to forward their observations relating to the complaint against them.
Second is the procedure applied to ensure compliance with the decisions. As
set forth below, the analysis of these two procedures additionally shed light
upon the reactions of states, which did not ratify Conventions Nos. 87 and 98,
to the CFA judicial process.

3.4.1 Procedure at the Complaint Stage

The CFA laid out several rules which were meant to encourage defendant
governments to take part in its proceedings without any delay. The main rules

101. Ibid., para. 132, the CFA noted with satisfaction that the Government, while maintaining
its express reservations as to the competence of the Committee, has nevertheless seen fit to
present its observations on the substance of the complaint.

102. Ibid., paras. 130-131.

103. On the reshaping of the CFA procedure see Jenks, op. cit., pp. 199-200.

104. ILO: Freedom of association and collective bargaining. General survey by the Committee of
Experts on the application of Conventions and Recommendations, op. cit., para. 5.
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were introduced by the CFA in its 127th, 164th and 193rd Reports.'® It was
decided that in cases where governments delayed in forwarding their observa-
tions or the information requested from them, the CFA would mention those
governments in a specid paragraph of its Reports, and would address them
with a pressing appeal for their co-operation.’® If the specia paragraph
procedure proved to be futile it was decided that these governments would be
warned that at its next sesson the CFA might submit a report on the
substance of the matter, even if the information requested from such govern-
ments had not as yet been recieved.'” In its 193rd Report, the CFA ex-
pressed its opinion that it ought to consider more frequently the possibility of
submitting a report on the substance of the case, even if there were no
observations or information from the government concerned.'® A third step
was dso provided: where the governments were obvioudy unwilling to
co-operate, the CFA decided that it might recommend, as an exceptional
measure, that wider publicity be given to the allegations, to the recommen-
dations of the Governingg Body, and to the obstructive attitude of the
government concerned.™

It is enlightening to examine whether the phenomenon of governments
who do not co-operate with the CFA is a widespread one, and whether there
is a difference in this respect between states which ratified Conventions Nos.
87 and 98 and states which did not ratify these Conventions. The examination
of saverd of the CFA Reports which were issued after the specia paragraph
procedure was adopted, provides a picture of widespread co-operation. For
example, of the eight Reports (Nos. 222-229) which were issued in 1983,"
only two of them No. 222 and No. 226 contain specia paragraphs. Each of the
other 9x Reports (Reports Nos. 223-225, and Reports Nos. 227-229), is
concerned with reporting one case only.

This study will consider a government to not be co-operating under three
circumstances- if it isin a specia paragraph, if the direct contact procedure is
invoked, or if an urgent appeal has been requested. A country is placed in a
specid paragraph if after repeated requests it fails to provide its observations.
If the specia paragraph fails to force co-operation, direct contact may be
suggested. Similarly, urgent appeals only arise if a prolonged government
failure to co-operate produces an urgent need for CFA action. Consequently,
cases that are adjourned once, or even twice, will not be considered to
indicate failure to co-operate.

To take one example at random, according to paragraph 3 of the CFA

105. See Committee on Freedom of Association, 127 Report, Official Bulletin, (Geneva, ILO),
Vol. 55, 1972, p. 6, at pp. 8-10; 164th Report, Official Bulletin, (Geneva, ILO), Vol. 60,
1977, p. 1, at pp. 5-7; 193rd Report, Official Bulletin, (Geneva, ILO), Vol. 62, 1979,
pp. 155-166, at p. 156.

106. See Committee on Freedom of Association, 127 Report, Official Bulletin, (Geneva, 1LO),
Vol. 55, 1972, paras. 16-19.

107. Ibid.

108. See Committee on Freedom of Association, 193rd Report, Official Bulletin, (Geneva, ILO),
Vol. 62, 1979, para. 20.

109. Ibid., para. 16.

110. See Official Bulletin, (Geneva, ILO), Vol. 66, Nos. 1-2, 1983.
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222nd Report, the Committee had before it seventy-eight cases,™ in which

the complaints had been submitted to the governments concerned for obser-
vation. The Committee reached final conclusions in eleven cases and interim
conclusions in eight, the remaining cases were adjourned for varying reasons.
First, paragraph 4 of the Report relates that the Committee adjourned until
its next meeting ten cases for which it was awaiting information or observa-
tions from the government concerned. However, all these cases concerned
complaints brought since the Committee's last meeting, and therefore, the
delay could not be attributed to the government's unwillingness to co-
operate.

In contrast, paragraph 5 of the Report mentions fourteen adjourned
cases concerning eight governments in which the Committee had not received
the observations or information requested, though the Committee had had
the cases before it at its previous meeting. These cases concerned the
following countries: El Salvador (Cases Nos. 953, 973, 987, 1016 and 1150),
Brazil (Case No. 958), Nicaragua (Cases Nos. 1007 and 1129), Bahrain (Case
No. 1043), Greece (Cases Nos. 1082 and 1167), Morocco (Case No. 1116),
the Dominican Republic (Case No. 1118) and Colombia (Case No. 1140).
These cases were adjourned for the first time and were not placed in a special
paragraph. According to paragraph 7, another six cases, al of which concern
Bolivia, were adjourned because a change of government had taken place. In
paragraphs 6 and 8-15 of the Report the Committee mentions various other
cases which were adjourned for reasons irrelevant to the present context.

There were only four cases in the Report evidencing real failure to
co-operate. First, in paragraph 16, Case No. 1054 concerning Morocco is seen
to merit the procedure of direct contact which was requested. Second,
paragraph 17 which contains the special paragraph, lists three cases in which
an urgent appeal was submitted. Regarding these - Grenada (No. 963),
Honduras (No. 1166) and El Salvador (No. 1168) - the Committee noted
that, in spite of the time which had elapsed, the observations of the govern-
ments concerned had not yet been received. Hence, the Committee decided
that, in conformity with the procedural rules set forth in paragraph 17 of its
127th Report, it would present areport at its next meeting on the substance of
these cases even if the governments' observations had not been received by
then.

In summary, Report No. 222 shows that out of seventy-eight cases which
were brought before the Committee, only four could be considered as cases in
which the government concerned refused to co-operate, or delayed in co-
operating. These include the one case in which the direct contact procedure
was requested and the three cases mentioned in the special paragraph.

Similar conclusions result from an analysis of Report 226. This time, the
Committee had before it eighty-six cases,*? in which the complaints had been

111. Thisfigureincludes the cases relating to Argentina (Case No. 842), Turkey (Cases Nos. 997,
999 and 1029) and Poland (Case No. 1097) which are examined in the 223rd, 224th and
225th Reports, respectively.

112 Thisfigureincludes the cases relating to Argentina (Case No. 842), Turkey (Cases Nos. 997,
999 and 1029) and Poland (Case No. 1097) which are examined in the 227th, 228th and
229th Reports, respectively.
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submitted to the governments concerned for observations. At the meeting the
Committee examined thirty of the cases, and the rest were adjourned for
various reasons. In fourteen of the cases, mentioned in paragraph 4, although
the governments' observations had not been received, the delay was consid-
ered reasonable as the complaints had been submitted close to the time the
Committee convened. In ten other cases, mentioned in paragraphs 5 and 7,
the governments in one way or another informed the Committee that obser-
vations would be submitted in the near future. However, paragraph 5 also
details another seven cases where there is a delay, as the Committee had
already had those cases before it in its previous meeting. These cases are
related to the goverments of Sri Lanka (Cases Nos. 988 and 1003), Morocco
(Case No. 1116), Nicaragua (Case No. 1169), Canada/Quebec (Case No.
1171), and the Dominican Republic (Cases Nos. 1177 and 1179).

In paragraph 15 there are six urgent appeal cases, relating to the govern-
ments of Brazil (Case No. 958), Nicaragua (Cases Nos. 1007 and 1129),
Bahrain (Case No. 1043), Irag (Case No. 1146) and Guatemala (Case No.
1176). These governments were notified by the Committee that it would
present a report at its next meeting on the substance of these cases even if the
governments' observations were not received.

The examination of Report 226 can be summarised by stating that in fact
only six cases out of the eighty-six which had been before the Committee
concerned governments that were reluctant to co-operate with the CFA.
Moreover, summing up the work of the CFA during 1983 from this point of
view, it seems that the number of non-co-operative governments is quite
small, asin only 10 of the 164 cases brought before the CFA during that year
was serious action taken. The special paragraph procedure is quite effective,
and as a result the governments are providing the required observations or
information. Thus, in the 234th Report of the CFA, several cases which in
1983 had been mentioned in a special paragraph, had been adjudicated by the
CFA after the government's observations were received. Examples are Iraq
(Case No. 1146) or Brazil (Case No. 958).

During 1983, there were sixteen governments which delayed, or did not
provide in one way or another their observations or other required informa-
tion. They are Brazil, Bahrain, Bolivia, Canada/Quebec, Central African
Republic, Colombia, the Dominican Republic, El Salvador, Greece, Gre-
nada, Guatemala, Honduras, Irag, Morocco, Nicaragua and Sri Lanka.
While prima facie it seems as if this group of governments is comprised of
non-co-operating governments, it may be recalled that in some cases there are
valid reasons for delays in responding to complaints on the one hand, and that
all countries in this group have co-operated sooner or later in the procedures
of the CFA on the other hand. It isinteresting to inquire as to what extent this
group of governments was comprised of states which did not ratify Conven-
tions Nos. 87 and 98. Only two, El Salvador and Bahrain, did not ratify any of
these Conventions. Eight of the governments ratified both Conventions Nos.
87 and 98: Bolivia, Central African Republic, Colombia, the Dominican
Republic, Greece, Guatemala, Honduras and Nicaragua, and the remaining
sx ratified one of the two Conventions: Brazil, Canada, Grenada, Iraq,
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Morocco and Sri Lanka. Hence, it seems that the phenomenon of non-
co-operation is not related to the question of whether the state ratified
Conventions Nos. 87 and 98. The analysis clearly indicates that states which
did not ratify the Conventions Nos. 87 and 98 are behaving asif they had, and
regard the CFA procedure as legdly binding upon them. Conseguently, they
participate in the proceedings without raising any doubts in this respect.

3.4.2 Procedure at the Compliance Stage

The second procedural area which demonstrates the legdly accepted nature
of the CFA recommendations, is that of the follow-up action taken by
governments on the recommendations made to them. The CFA maintains a
follow-up list which reports the extent to which its recommendations have
been complied with. The defendant governments are asked to report the
extent of their compliance. These reports provide an accurate measure of
compliance. Governments which do comply with the recommendations gen-
erdly report in a timely manner, whereas governments that try to avoid the
recommendation will tend not to report. Parenthetically, it seems as if
non-complying governments are not inclined to reply fasdy, because the
workers in their country might act as watchdogs who will inform the ILO of
factud inaccuracies. Unfortunately, it is quite rare that workers in the
country concerned draw attention to cases in which the recommendations of
the CFA are not followed.

In paragraphs 18-19 of the 193rd Report of the CFA it was stated that
specid procedures were being applied in relation to countries which ratified
Conventions Nos. 87 and 98. In this case the examination of the action is
normally entrusted to the Committee of Experts on the Application of
Conventions and Recommendations, whose attention is specificaly drawn by
the CFA to discrepancies between national laws and practice and terms of
Conventions. But, where a country has not ratified the Conventions involved,
the CFA in some cases invites the government concerned to state, after a
reasonable period has elapsed, what action it has been able to take on the
recommendations made to it. Moreover, according to paragraph 28 of the
127th Report, if there is no reply, or if the reply is partly or entirely
unsatisfactory, the matter should be followed up periodically. The Committee
mug instruct the Director-General at suitable intervals, according to the
nature of each case, to remind the government concerned of the matter and to
request it to supply information as to the action taken. The CFA itsdf will
from time to time report on the situation.

Generally speaking, the matter of enforcement on the international
plane is a very difficult one, but a statement in paragraph 9 of the 193rd
Report discusses the results of the CFA recommendations. It states that there
is no doubt that in a large number of cases, the positive results achieved can
be directly linked to the action of the Committee. It can aso be sad that in
other cases of achievements, the Committee's efforts, coupled with other
prevailing factors, greatly contributed in obtaining the desired results from
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governments.™® Furthermore, it seems that the growing number of cases
submitted annually also indicates that the CFA recommendations are having
a podtive effect.

When the matter of the follow-up was discussed during the 205th Session
of the Governing Body (February-March 1978), it was proposed by the
Workers' members that the ILO should have recourse to new and more
severe measures in order to ensure the more effective implementation of its
recommendations."* Such measures would include, in particular, the with-
holding of technical co- ]_Peratl on, the refusd to hold meetings and the closure
of the ILO fidd offices™ The Committee expressed its view in this respect in
paragraph 39 of the 193rd Report, where it stated that whatever the situation,
the Committee, which has quasi-judicial functions, does not consider itsdlf
competent to examine or to propose any such measures, any consideration of
which would be a matter for the Governing Body itsdlf.

The follow-up procedure can aso be illustrated by the 222nd and the
226th Reports, as only these two Reports out of the eight which wereissued in
1983, contain provisions related to the effect given to recommendations of the
Committee and of the Governing Body of the ILO. The follow-up of twelve
cases is included within paragraphs 18-29 of the 222nd Report. The effect
given to the CFA recommendations reported in those provisions relates to the
following states: Chile (Cases Nos. 823, 1028, 1109 and 1152), Colombia
(Cases Nos. 871 and 1073), Greece (Cases Nos. 968, 989 and 1019), India
(Case No. 1024) and Japan (Case No. 1151).

The fact that these governments supplied a report in which the effect
given to the CFA recommendations is discussed, does not prove per se that
the afore-mentioned recommendations were fully implemented. Thus, the
Chilean report relating to Case No. 823, which is discussed and severely
criticised in paragraph 18 of the 222nd Report by the CFA states:

The Committee dso notes the amendments made by the Govern-
ment to the trade union legidation. It regrets to note that the
majority of the provisions on which comment had been made have
not been amended. The Committee can only again express the hope

113. See ILO: Committee on Freedom of Association, 193rd Report, para. 10, stating that since
the beginning of 1976 the Committee, in the course of its examination of certain cases
involving the arrest, detention or exile of trade unionists, has been informed of the release
of over 250 trade unionists. Seein this respect ILO: Committee on Freedom of Association,
157th Report, Case No. 812 (Spain), Case No. 763 (Uruguay) and Case No. 823 (Chile);
158th Report, Case No. 744 (The Central African Republic); 160th Report, Case No. 842
(Argentina); 161st Report, Case No. 823 (Chile); 163rd Report, Case No. 763 (Uruguay);
164th Report, Case No. 750 (Spain); 165th Report, Case No. 842 (Argentina); 166th and
169th Reports, Cases Nos. 685, 781, 806 and 814 (Bolivia); 172nd Report, Case No. 824
(Benin); 175th Report, Case No. 842 (Argentina); 176th Report, Case No. 823 (Chile);
177th Report, Case No. 823 (Chile) and Case No. 829 (Jordan); 181st Report, Case No. 897
(Paraguay); 183rd Report, Case No. 763 (Uruguay); 184th Report, Case No. 842 (Argen-
tina); 187th Report, Case No. 840 (The Sudan), Case 885 (Ecuador), Case No. 823 (Chile),
Case No. 854 (Paraguay), Case No. 861 (Bangaladesh), Case No. 899 (Tunisia); 188th
Report, Case No. 763 (Uruguay); 189th Report, Case No. 842 (Argentina).

114. See ILO: Committee on Freedom of Association, 193rd Report, paras. 33-34.

115. Ibid., para. 39.
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that the necessary amendments will be made shortly in the light of
the recommendations set out in its 197th Report, in particular, as
regards . . . the restrictions on the right to strike.

In such a case the Committee continues to require additional information
until it is satisfied. Thus, Case No. 823 was further discussed in paragraph 16
of the 226th Report and in paragraph 18 of the 234th Report. Presumably this
Case will be further discussed until the Committee is satisfied with the
outcome.

The Report also includes a special paragraph of governments which,
despite having been requested to report about the enforcement of the CFA
recommendations, did not provide the desired information. Such a particular
paragraph is paragraph 30 of the 222nd Report. This paragraph contains
eleven cases relating to the following states: Bolivia (Case No. 1093), Brazil
(Case No. 1043), Colombia (Cases Nos. 871 and 919), Kenya (Case No. 984),
India (Case No. 1091), Malaysia (Case No. 965), Morocco (Case No. 1077),
Paraguay (Case No. 854), Peru (Case No. 967) and the United States of
America (Case No. 1074). That the special paragraph in this situation is quite
effective as shown by the following five cases, which while included in a
specia paragraph in the 222nd Report, were already reported in paragraphs
17-18, 20-21 and 26 of the 226th Report: Colombia (Cases Nos. 871 and 919),
Malaysia (Case No. 965), Peru (Case No. 967) and the United States of
America (Case No. 1074). It must be noted, however, that sometimes the
answer provided by the government is only partial or even amounts to
nothing at all. In such a situation, the Committee has to continue its
follow-up, as happened with Peru (Case No. 967), which was consequently
reincluded in the specia paragraph appearing in paragraph 23 of the 234th
Report.

The examination of paragraphs 16-31 of the 226th Report from this
perspective indicates the same findings. While fifteen cases are being followed
up, either fully or partially in paragraphs 16-30, a special paragraph relating
to ten cases is provided in paragraph 31. The reports which are provided
concern Chile (Cases Nos. 823, 1028 and 1117), Colombia (Cases Nos. 879,
919 and 1065), Guyana (Case No. 941), India (Case No. 1024), Malaysia
(Case No. 965), Morocco (Case No. 1115), Peru (Case No. 967), Portugal
(Cases Nos. 1042 and 1087), the United States of America (Case No. 1074)
and Upper Volta (Case No. 1131). In addition, the ten countries included in
the special paragraph concern Bolivia (Case No. 1093), Brazil (Case No.
1034), Costa Rica (Case No. 1122), Kenya (Case No. 984), India (Case No.
1091), Morocco (Case No. 1077), Pakistan (Case No. 1075), Sierra Leone
(Case No. 1121), Sudan (Case No. 1037) and Venezuela (Case No. 1141).

Here again, it is interesting to see how many of the countries mentioned
in the special paragraph did not ratify Conventions Nos. 87 and 98. Such an
examination might provide some indication as to enforcement patterns of
behaviour of states which did not ratify those Conventions, and enable us to
learn whether CFA recommendations applied to these countries are enforced
to a lesser degree. In the 222nd and 226th Reports issued during 1983,
fourteen states were mentioned in these special paragraphs. Only one state
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(India) did not ratify any one of Conventions Nos. 87 and 98; eight states
(Balivia, Colombia, Costa Rica, Pakistan, Paraguay, Peru, Sierra Leone and
Venezuela) ratified both Conventions, and five states (Brazil, Kenya, Maay-
sia, Morocco and Sudan) ratified one. These numbers re-emphasise the fact
that countries which are reluctant to report about the enforcement of the
CFA recommendation, presumably because they did not implement those
recommendations, are not necessarily countries which did not ratify Conven-
tionsNos. 87 and 98. Thisfact supports the conclusion that such countries are
legaly bound by the CFA procedure and fed obliged to follow it.

35 SUMMING UP THE CFA PROCEDURE

In conclusion, upon analysis of its structure and procedure, the CFA can be
regarded as a quasi-judicial body.

The CFA procedure is now considered by dl States members of the ILO
to be a legally binding procedure. In this respect there is no difference in the
behaviour of states which ratified Conventions Nos. 87 and 98, and the
behaviour of states which did not ratify these Conventions.

4. Proposition A Related to Conventions Nos. 87 and 98 as
the Source of an Implicit International Labour Standard

As stated earlier, despite the fact that there are no explicit provisions to be
found in any of the ILO instruments guaranteeing freedom to strike, there
are, in fact, ILO standards regulating the matter of freedom to strike. The
following Proposition A, if accepted, serves as the source of the afore-
mentioned standards:

A. Theright to strike is atreaty-based international |abour standard
inferred, according to the recommendations of the CFA, a-
though tacitly, from Conventions Nos. 87 and 98, by which a
legal obligation of alimited scope is imposed and applies only to
states which retified these Conventions.

Firgt it is necessary to analyse the connection between the freedom of
association concept with which the CFA is officdly concerned and the
freedom to strike. The CFA, whose competence was restricted to matters of
freedom of association only, nevertheless accepted that allegations relating to
the right to strike are not outsi de |ts competence in so far as they concern the
exercise of trade unions' rights.*® The right to strike, both of workers and

116. See ILO: Committee on Freedom of Association, 30th Report, Case No. 177 (Honduras),
para. 76; 41 Report, Case No. 143 (Spain), para. 91; 58th Report, Case No. 221 (the
United Kingdom/Aden), para. 109; 60th Report, Case No. 191 (the Sudan), para. 155; 67th
Report, Case No. 199 (Argentina), para. 98; 71¢ Report, Case No. 273 (Argenting), para.
67; 79%th Report, Case No. 380 (the United Kingdom/Southern Rhodesia), para. 68; 83rd
Report, Case No. 303 (Ghana), para. 217; 104th Report, Case No. 493 (India), para. 73;
105th Report, Case No. 524 (Morocco), para. 245; 111th Report, Case No. 546 (Colombia),



their organisations, is generaly recognised by the CFA not only as a legiti-
mate means of defending their occupationa interests,™™’ but even as an
essential one.™® As the Committee of Experts on the Application of Conven-
tions and Recommendations expressed it in its 1983 Report: "The Committee
considers that the right to strike is one of the essential means available to
workers and their organlwtlons for the promotion and protection of their
economic and socid interests'.**® This approach is typical of the attitude of
the CFA, and was founded upon Articles 3, 8 and 10 of the 1948 Convention
(No 87). In other words, the right to strike was seen to be implicitly
contained in the concept of freedom of association which was recognised as
being a three-dl mensional concept, one of its dimensions being the right to
strike.® In approximately 500 cases dealt with by the CFA since 1951, the
CFA relied upon this three-dimensional concept to infer this from Article 3 of
Convention (No. 87) which provides inter alia that workers organisations
shall have the right to organise their administration and activities and to
formulate their programmes without the interference of public authorltles
which might restrict this right or impede the lanful exercise thereof.””! The

para. 79; 116th Report, Case No. 385 (Brazil), para. 167; 118th Report, Cases Nos. 589 and
54 (India), para. 59; 120th Report, Case No. 604 (Uruguay), para. 150; 122nd Report,
Case No. 636 (Argentina), para. 41; 123rd Report, Case No. 614 (Peru), para. 32; 125th
Report, Case No. 642 (the United Kingdom/British Honduras), para. 38; 127th Report,
Case No. 627 (the United States), para. 56; 128th Report, Case No. 662 (Nicaragua), para.
38; 133rd Report, Case No. 699 (Canada), para. 188, Case No. 629 (Nicaragua), para. 219;
134th Report, Case No. 693 (Uruguay), para. 15, Case No. 702 (Costa Rica), para. 36;
138th Report, Case No. 719 (Colombia), para. 71; 13%th Report, Cases Nos. 741 and 742
(Japan), para. 137, Case No. 722 (Spain), para. 393; 142nd Report, Case No. 753 (Japan),
para. 149, Case No. 678 (Spain), para. 189; 143rd Report, Case No. 757 (Australia), para.
153; 150th Report, Cases Nos. 758 and 783 (Costa Rica), para. 41.

117. See ILO: Committee on Freedom of Association, 4th Report, Case No. 5 (India), para. 27;
15th Report, Case No. 103 (the United Kingdom/Southern Rhodesia), para. 180; 25th
Report, Case No. 152 (the United Kingdom/Northern Rhodesia), para. 217; 30th Report,
Case No. 212 (the United States), para. 80; 60th Report, Case No. 274 (the Libyan Arab
Jamahiriya), para. 266; 66th Report, Case No. 294 (Spain), para. 481; 90th Report, Case
No. 490 (Colombid), para. 39; 106th Report, Case No. 523 (Canada), para. 32; 110th
Report, Case No. 519 (Greece), para. 79; 113th Report, Case No. 266 (Portugal), para.
158; 116th Report, Case No. 385 (Brazil), para. 167; 118th Report, Cases Nos. 589 and 594
(India), para. .59; 122nd Report, Case No. 636 (Argentina), para. 41; 123rd Report, Case
No. 614 (Peru), para. 32; 125th Report, Case No. 642 (the United Kingdom/British
Honduras), para. 38; 13%th Report, Cases Nos. 737 to 744 (Japan), paras. 122 and 197, Case
No. 725 (Japan), para. 330; 142nd Report, Cases Nos. 745, 753 and 755 (Japan), paras. 125
and 149, Case No. 678 (Spain), para. 189; 14%h Report, Case No. 793 (India), para. 133.

118. See ILO: Committee on Freedom of Association, 2nd Report, Case No. 28 (the United
Kingdom/Jamaica), para. 68; 30th Report, Case No. 177 (Honduras), para. 76; 41st Report,
Case No. 143 (Spain), para. 91; 58th Report, Case No. 221 (the United Kingdon/Aden),
para. 109; 78th Report, Case No. 364 (Ecuador), para. 84; 82nd Report, Case No. 343
(Ceylon), para. 26; 87th Report, Case No. 363 (Colombia), para. 89; 130th Report, Caxe
No. 641 (Colombia), para. 14; 138th Report, Case No. 719 (Colombia), para. 71; 13%th
Report, Case No. 722 (Spain), para. 393; 147th Report, Case No. 765 (Chile), para. 167,
149th Report, Case No. 709 (Mauritius), para. 111.

119. SeelL O: Freedomof association and collective bargaining, General survey by the Commit-
tee of Experts on the application of Conventions and Recommendations, op. cit., para. 200.

120. On the three-dimensional concept see Part 1.

121. See Vdlticos, op. cit., para. 188.
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CFA recognised the right to strike as being included within these activities,
and determined its limits.'%

An anadysis of CFA recommendations, and in particular the CFA inter-
pretation of the right to strike as part of an internationa labour standard
guaranteed by Conventions Nos. 87 and 98, supports Proposition A visa vis
those states which have ratified the relevant Conventions.

5. Proposition B Related to the ILO Constitution as the
Source of an Implicit International Labour Standard

While Proposition A is relevant in the case of states which ratified Conven-
tionsNos. 87 and 98, it is not relevant in the case of all other States members
of the ILO. But the CFA has dso dedlt with allegations concerning violations
of the right to strike by states WhICh did not ratify those Conventions. Among
these were the case of Spain,® where it was aleged that the applicable
legidation in the event of labour disputes and strikes was in variance with the
international labour standard of the right to strike, or the case of India,***
where it was claimed that the lega restriction of the right to strike of the
ralway workers violated trade unions rights. There are two important
guestions here:

The first concerns the states which did not ratify Conventions Nos. 87
and 98, and therefore are not required to act in compliance with the inter-
national labour standards secured by these Conventions. What, then, is the
lega source from which an obligation is imposed to abide by the international
labour standard concerning the right to strike?

The second question is what are the proper criteriato be used, in order to
decide whether the international labour standard which concerns the right to
strike has been violated, in circumstances where the provisions of Conven-
tions Nos. 87 and 98 are not applicable?

The answers may be found in the following Proposition B:

B. Theright to strike is a treaty-based international labour standard
inferred, according to the recommendations of the CFA, a-
though tacitly, from the freedom of association general concept
secured within the ILO Constitution, by which a legd obligation
of a universal scope is imposed, as these recommendations are
applied to dl the States, which as members of the ILO are bound
by its Constitution.

This Proposition requires some elaboration, and we shall start with the lega
source from which an obligation to recognise a right to strike is inferred and
imposed upon states which did not retify Conventions Nos. 87 and 98. From
the out set it was clear that the CFA and the FFCC its predecessor, were both

122. For the various restrictions of the right to strike which are considered |egitimate according
to the recommendations of the CFA see Part 111.

123. ILO: Committee on Freedom of Association, 14%h Report, Case No. 678 (Spain).
124. ILO: Committee on Freedom of Association, 14%h Report, Case No. 793 (India).
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founded to adjudicate cases of violation of freedom of association in general
and not only of infringements of the prowsons of Conventions Nos. 87 and
98. The CFA noted in its First Report that:™

The function of the ILO in regard to trade union rights is to
contribute to the effectiveness of the general principle of freedom of
association as one of the primary safeguards of peace and socid
justice; if the Organisation is to fulfil its responsibility in the matter
it mugt . . . not hesitate to discuss in an international forum cases
which are of such a character as to afect substantialy the attainment
of aims and purposes of the ILO as st forth in the Constitution of
the Organisation, the Declaration of Philadelphia and the various
Conventions concerning freedom of association.

So according to the CFA, there is a genera concept of freedom of association
which is expressed by several instruments, including the Constitution and the
various Conventions. In other words, the ILO Constitution is used by the
CFA as an dternative source to the various ILO Conventlons by which the
genera principle of freedom of association can be derived.”® The question
remains as to whether the basic freedom of association included in the ILO
Congtitution imposes a legal obligation upon States members of the ILO. On
its face it would seem as though the answer to such a question is negative.
This view isillustrated, for example, by the discussion that took place during
the 33rd ILO Conference of 1951, where the Governments of the Union of
South Afnca and Austrdia challenged the constitutionaity of the FFCC
procedure.”” It was dleged theje.that the revised ILO Constitution was
adopted and ratified on the condition that the obligations of member States
derived solely from ratified Conventions and accepted Recommendations.™
This view was taken into consideration to some extent, for example by the
procedure of the FFCC which included the requirement of previous consent
when allegations were submitted against the government of any state which
had not ratified Conventions Nos. 87 and 98.

However, the CFA, the Committee of Experts on the Application of
Conventions and Recommendations and highly qudified publicists later
accepted a contrasting view. A distinction was drawn between a basic or
fundamental international labour standard secured within the ILO Constitu-
tion and any other international labour standard safeguarded by Conventions
and Recommendations only. Accordingly, it was held that member States are
bound to apply the basic principles which are secured within the ILO Consti-
tution as is the case of the principle of freedom of association, even if they did

125. ILO: Committee on Freedom of Association, 1 Report, para. 32.

126. ILO: Committee on Freedom of Association, 193rd Report stated . . .. it should first be
pointed out that the Committee performs functions of a quas judicia nature, and its
primary objective is to give guidance in order to redress situations which need to be brought
Into line with the commonly accepted principles relating to freedom of association.

127. See Jenks, op. cit., pp. 191-193, for detailed information which concerns al other argu-
ments.

128. 1hid.
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not ratify the ILO Conventions which enunciated such an international labour
standard in detail. This approach isillustrated for example, by the recommen-
dation of the CFA which was issued in Case No. 102 which concerned a
complaint submitted against the Government of the Union of South Africa®
In this case the CFA considered it appropriate that it should promote the
objectives of the ILO which had been entrusted to it This approach is
reflected in the Report of the Committee of Experts on the Application of
Conventions and Recommendations which stated:*®

The principles enunciated in the Constitution are applicable to al
the member states of the Organisation.

In addition, an authoritative opinion in this respect is provided by Valticos:**?

While the Constitution contains mainly provisions relating to organs
and functioning of the Organisation, it aso lays down a number of
general principles which have come to be regarded in certain re-
spects as a direct source of lawv . . . ILO bodies have frequently
drawn legal consequences from them particularly in the fidd of
freedom of association . . . and state members of the ILO have been
regarded as bound to some extent by these constitutional principles.

In another place Valticos adds that:*®

. the ILO Constitution, which the state members of the Organis-
ation have accepted, lays down the principle of freedom of associa
tion; it has been held that this principle should be observed by dl
state members by virtue of their membership of the Organisation
alone.

Further, this approach was speciadly accepted by the Second European
Regional Conference of the ILO in a Resolution adopted on 23 January

1974 134

129. See ILO: Committee on Freedom of Association, 15th Report, Case No. 102 (Union of
South Africa), paras. 128-132. The matter of the CFA competence was dedlt with in the
following previous cases or occassions: 1LO: Committee on Freedom of Association, 1
Report, para. 29; 6th Report, Case No. 12 (Argentine Republic), para. 186; 12th Report,
Case No. 63 (Union of South Africa), para. 268.

130. See ILO: Committee on Freedom of Association, 15th Report, Case No. 102 (Union of
South Africa).

131. SeelL O: Freedomof association and collective bargaining, Genera Survey by the Commit-
tee of Experts on the application of Conventions and Recommendations, op. cit., para. 5.

132. See Valticos, op. cit., para. 68. These principles concern aso thefield of racid discrimina
tion (Apartheid). For this reason the International Labour Conference adopted unani-
moudly, in 1964 a "Declaration Concerning the Policy of Apartheid in Labour Matters in
the Republic of South Africa" The 1964 Declaration on apartheid is based on the principle
contained in the Declaration of Philade phia which makes part of the ILO Constitution, and
on the fat that the Republic of South Africa had undertaken to perform and carry out the
objectives which are included in the ILO Constitution. See ibid., para. 260.

133. Ibid., para. 631.

134. See Official Bulletin, (Geneva, ILO), Vol. 57, 1974, p. 152.
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According to this approach Proposition B can be accepted. Thus, in
matters of the general principle of freedom of association the ILO Constitu-
tion can be looked upon as imposing a legal obligation upon member States
solely by virtue of their membership in the Organisation. In regard to the
three-dimensional aspect of the general principle of freedom of association,**®
the international labour standard related to the right to strike is tacitly
inferred from the ILO Constitution and thus imposed upon all States mem-
bers of the ILO.

This condition raises the second question, concerning the criteria to be
used to decide whether the international labour standard which concerns the
right to strike, has been violated under circumstances in which the provisions
of Conventions Nos. 87 and 98 are not applicable, considering that the ILO
Constitution does not provide any guide-lines by which this general principle
can be interpreted. Interestingly, the CFA has applied some of the same
principles regarding cases under Conventions Nos. 87 and 98 as general
guide-lines to interpret the general concept of freedom of association and its
complementary right to strike. This process can be best illustrated by refer-
ring to the case of Spain (No. 678),% but it is better to start with the 1973
Report of the Committee of Experts on the Application of Conventions and
Recommendations.*®” In this Report the question of the right to strike was
examined and the Committee stated inter alia that:3®

A general prohibition [of strikes] greatly restricts the opportunities
open to trade unions under Article 3 and Article 10 of Convention
No. 87. Here again it must be recalled that the law of the land must
not impair the guarantees provided for in the Convention, including
the right of trade unions to organise their activities.

What the Committee decided was done through interpretation of the Articles
of Convention No. 87. But when the CFA was confronted with allegations
concerning a state which had not ratified Convention No. 87, and therefore
could not use this Convention, it followed the same guide-lines as if this time
these guide-lines interngeted the general concept of the right to strike. Thus,
in the case of Spain,* the CFA had to decide whether the alleged legislation
applicable to labour disputes and strikes was in conformity with the general
principle of the right to strike. But, as Spain had not ratified Convention No.
87, this Convention could not be applied. Consequently, the principle laid
down by the Committee of Experts on the Application of Conventions and
Recommendations 1973 Report was cited, but this time as a general principle
without its legal support in the Articles of Convention No. 87. The CFA
stated:**°

135. On the three-dimentional concept see Part |.

136. ILO: Committee on Freedom of Association, 149th Report.

137. Supra, note 24.

138. Ibid., p. 22.

139. ILO: Committee on Freedom of Association, 149th Report, Case No. 678 (Spain).
140. 1bid., para. 79.
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The Committee of Experts had observed that a genera prohibition
of strikes constituted a considerable restriction of the opportunities
open to trade unions for furthering and defending the interests of
their members and of the right of trade unions to organise their
activities.

Thus, the labour standard laid out in Conventions Nos. 87 and 98, served the
CFA as a yardstick to measure the fundamental principle of freedom of
association and its complementary right to strike which were safeguarded by
the ILO Constitution.

As mentioned earlier with regard to Proposition A, CFA recommen-
dations concerning the three-dimensional aspect of the general freedom of
association concept, are an authoritative source, and therefore, the interpret-
ation according to which such a genera concept implicitly infers a right to
strike, can be accepted as the accurate interpretation of the ILO Constitution..

Moreover, asthe Constitution in this respect appliesto al member States
of the Organisation, there is ground to state that the obligation to grant a
right to strike is of a universal scope. Thus, Proposition B provides aright to
strike, which is wider in scope than the one which stems from Proposition A.

6. Summing up Propositions A and B

In sum, Propositions A and B shows that the right to strike was found to be a
universa right.

Such a right was tecitly inferred from the ILO Constitution and from
Conventions Nos. 87 and 98 by the recommendations of the CFA, which
provided the appropriate interpretation of these international treaties.
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Chapter 2. Freedom to Strike as an Explicit
Right Under International Law

1. The Argument

This chapter is based upon Proposition C which states as follows:

C. The right to strike is a treaty-based right under positive Inter-
national Law, conferred by Article 8 para. 1(d) of the Inter-
tional Covenant on Economic, Socia and Cultural Rights, by
which alegal obligation of a limited scope is imposed and applies
only to States which ratified this Covenant.

The right to strike is guaranteed on the international level by Article 8 para.
1(d) of the International Covenant on Economic, Social and Cultural Rights.*
In contrast to the implicit right to strike which is safeguarded by the ILO
instruments, the International Covenant on Economic, Social and Cultural
Rights confers an explicit right to strike. The inclusion of the right to strike
within the International Covenant on Economic, Social and Cultural Rights
cals for an analysis of the developments which brought about the recognition
of this right and of its scope.

2. Historical Background

On 10 December 1948 the United Nations General Assembly adopted and
proclaimed the Universal Declaration of Human Rights as "a common
standard of achievement for al nations'.? At that time, the General As-
sembly requested the Economic and Social Council (ECOSOC) to ask the
Commission on Human Rights to prepare a draft Covenant on human rights
and on measures of implementation thereof, in an attempt to transpose the
Universal Declaration of Human Rights into an enforceable instrument.®

In response, the Commission on Human Rights drafted in April and May
of 1951, fourteen Articles on economic, social and cultural rights, based on
proposals made by Governments and suggestions made by the specialised

1. On the regiona level the right to strike is explicitly guaranteed by the European Socid
Charter which was the first international text to recognise the right to strike in the case of
conflict of interests, subject to any commitments under collective agreements in force.

2. See United Nations: United Nations action in the field of human rights, (New Y ork, 1980),
p. 9.

3. Ibid.
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agencies.* While discussing this draft, the ECOSOC was particularly con-
scious of difficulties which might result from embodying in one covenant civil
and political rights together with socio-economic ones. At the same time, the
ECOSOC was dso aware of the importance of guaranteeing both these
categories of rights.® It was thought that the differences which prevail be-
tween the dvil and political human rights on the one hand and the socio-
economic rights on the other, would create fewer conflicts if each of the two
groups of rights were to be granted by a separate Covenant.

Consequently, the ECOSOC invited the General Assemblg to reconsider
its earlier decison that there should be only one Covenant.” After a long
debate, the General Assembly responded by requesting that the Commission
on Human Rights "draft two covenants on human rights . . . one to contain
civil and political rights and the other to contain economic, social and cultural
rights, in order that the General Assembly may approve the two covenants
simultaneously and open them at the same time for signature."’

The Commission on Human Rights completed its preparation of the two
drafts and forwarded the texts to the General Assembly which reviewed these
drafts in 1954, and recommended that the Third Committee start an Article
by Article discusson of the texts with a view to their adoption at the earliest
possible date.® But only in 1966, in Resolution 2200(X XX 1) of 16 December,
did the Assembly adopt and open for signature, ratification and accession
three instruments, one of which was the International Covenant on Econ-
omic, Socid and Cultura Rights.® Almost ten years elapsed before the
International Covenant on Economic, Socid and Cultural Rights received the
number of ratifications or accessions required to bring it into force. The
International Covenant on Economic, Socid and Cultural Rights entered into
force on 3 January 1976, three months after the date of the deposit with the
Secretary-General of the thirty-fifth instrument of ratification or instrument
of accession, in accordance with the provision of its Article 27.10

3. Legidative History

The process of safeguarding the right to strike started with the Commission
on Human Rights, where the first draft of the International Covenant on
Economic, Socid and Cultural Rights was discussed, and was continued

. On the legislative history see United Nations Document, General Assembly, A/2929 p. 2.
See United Nations: United Nations action in the field of human rights, op. cit., p. 10.
See Resolution 384 XI11.

See United Nations: United Nations action in the field of human rights, op. cit., p. 10. The
General Assembly discussion was at its Sixth Session in 1952. In response to the above
request, the Commission, at its Eighth Session, from 14 April to June 1952, worked on the
two Covenants. First it drafted an Article on the right of peoples and nations to sdf-
determination to be included as the first Article in each of the two Covenants. Then it
proceeded in what concerns the International Covenant on Economic, Social and Cultural
Rights to adopt a Preamble and fifteen Articles for this draft.

8. The Commission completed its drafting work in its Ninth Session held in 1953 and 1954.
9. The other two instruments were: the International Covenant on Civil and Political Rights
and an Optional Protocol to the International Covenant on Civil and Political Rights.

10. See United Nations: United Nations action in the field of human rights, op. cit., p. 10.
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within the General Assembly Third Committee which read the International
Covenant on Economic, Social and Cultural Rights draft, Article by Article.

From the outset, the inclusion of the right to strike as an authentic
human right met with opposition. The fact that such a right was not men-
tioned within Articles 22 to 27 of the Universal Declaration on Human
Rights,** in addition to the fact that it was also overlooked by the ILO
Conventions Nos. 87 and 98,*? turned out to be detrimental, at least as far as
the first draft of the International Covenant on Economic, Social and Cultural
Rights was concerned. As a result, the right to strike was ignored by the first
draft of the International Covenant on Economic, Social and Cultural Rights.
Despite this humble starting point, the right to strike eventually came to be
considered by the Commission on Human Rights.

31 LEGISLATIVE HISTORY CONCERNING THE COMMISSION ON HUMAN
RIGHTS

The question of conferring a right to strike was raised in connection with the
concept of freedom of association which, having been secured within the
Universal Declaration on Human Rights, was included automatically within
the draft Covenant on Human Rights. Moreover, because of its connection
with the concept of freedom of association, the possibility of including the
right to strike within the draft Covenant came to be discussed twice by the
Commission on Human Rights.

Freedom of association was considered by the Commission on Human
Rights on two occasions: as a general concept in its civil liberty aspect, and as
a socio-economic human right in relation to trade unions only. Hence, the
safeguarding of the right to strike was also considered on both these occa-
sions. Meetings 224 to 226 of the Commission on Human Rights,*® dealt with
the inclusion of the right to strike within Article 16 of the draft Covenant.
This Article, which finaly became Article 22 of the International Covenant
on Civil and Political Rights, was at the time the specific Article within the
first draft to deal with the general freedom of association.

The second time that freedom of association was discussed, it was from
its socio-economic aspect. Within this context the workers' freedom to
organise was the direct subject under consideration. Meetings 298 to 300 of
the Commission on Human Rights dealt with the inclusion of the right to
strike within Article 27 of the first draft Covenant on Human Rights.'*

11. These Articles are the ones which secure the socio-economic rights within the Universal
Declaration of Human Rights.

12. On this omission see, Part 11, Chapter 1.

13. For the ful discusson see United Nations Docs., ECOSOC, E/CN.4/SR224, E/CN.4/
SR224, E/CN.4/SR226. For annotations on the text of this draft Article see A/2929, in
General Assembly, Official Record, Agenda Item 28 (Part 1) Annexes, Tenth Session,
1955,

14. For the full discusson see United Nations Docs., ECOSOC, E/CN.4/SR298, E/CN.4/SR299
and E/CN.4/SR300. For annotations on the text of this draft Article see United Nations
Doc, A/2929 op. cit.
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Ultimately, Article 27 became Article 8 of the International Covenant on
Economic, Socid and Cultural Rights.

The attempt to widen the scope of freedom of association and confer a
right to strike was initiated by two proposals submitted to the Commission on
Human Rights. Socidigt countries, which had fought al along for the genera
recognition of socio-economic rights as human rights, were aso the ones that
stressed the need for the safeguarding of the right to strike, in particular the
USSR and Yugodavia

The USSR maintained that the way the freedom of association concept
was defined within the draft Covenant in Article 16 or in Article 27 did not
provide the full protection of such afundamental right. Therefore, the USSR
submitted to the Commission on Human Rights a proposal by which the
entire Article had to be redrafted.® This proposal was submitted twice, first
in relation to Article 16 of the draft Covenant and later in connection with
Article 27. Paragraph 4 of the USSR proposa concerned the right to strike
and read:

The right to strike shdl be guaranteed.

Yugodavia was driving to reach the same result, and submitted two
different proposals. The Yugodav proposal which concerned Article 16 of the
draft Covenant dealt with the right to strike in its second paragraph which
read:'®

No one may be dismissed from his work or persecuted in any way by
reason of his participation in the trade union movement or because
he has exercised the right to strike.

The second time Y ugodavia submitted a proposal, the matter was dealt with
somewhat differently. This time it concerned Article 27 of the draft Covenant
and was expressed within the first paragraph of the Yugosav proposal which
read:*’

All wage earners have the right to join and form local, national and
international trade unions of their choice and fredy to exercise trade
union rights, including the right to strike . . .

In contrast to the Sociaist countries' attitude towards the safeguarding of the
right to strike, the Western countries were more reserved. The lack of
enthusiasm which these countries demonstrated towards the genera idea of
including socio-economic rights within the framework of human rights was
even more obvious when the particular case of the right to strike was under
consideration. Although the recognition of the right to strike was not denied

15. For the USSR proposal see United Nations Docs., ECOSOC, E/CN.4/AC.14/2/Add.4, pp.
5-6, in this proposal the right to strike was provided by para. 4; for the USSR revised
proposal see E/CN.4/L.50/Rev.l, in this revised proposal the right to strike was included in
para. 5.

16. For the Yugoslav proposal in relation to draff Article 16 see E/CN.4/AC.14/2/Add.4, p. 5.

17. For the Yugoslav proposal in relation to the draft Article 27 see United Nations Doc,
ECOSOC, E/CN.4/L.78.
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outright, the Western countries had various objections to its inclusion within
the draft Covenant. Two examples will illustrate this point.

Mr. Cassin, who represented the French Government in the Commission
on Human Rights when Article 16 was considered thought "that it would be
sufficient to draft an Article recognising the right of al workers freely to
exercise their trade union rights",'® and it was therefore not necessary to
grant an explicit right to strike. Afterwards he added that he did not feel "that
it was essential to mention the right to strike, since the Covenant should be
applicable to al countries, as there were some in which no strikes occured."*®
The French attitude was somewhat more constructive when the right to strike
was discussed for the second time in connection with Article 27. Thistime Mr.
Juvigny, who represented France, declared: "in the matter of the right to
strike, the French delegation would not object a priori to the enunciation of
the right in the Covenant, since it was recognised in the Constitution of the
French Republic and had proved to be one of the most effective methods in
the campaign to emancipate workers."?® Nevertheless, he too brought up
various reasons why it was impossible to state such an important although
variable right, in a few lines.?

The attitude of the United States was even more reluctant. During the
first discussion, which concerned Article 16, Ms. Roosevelt, who represented
the United States, said that in the view of her delegation, "the right to strike
was covered by the proposal as it was one method of collective bargaining to
which reference was purposely made in sub-paragraph (a)."??* As with the
French reservations, there was no direct opposition to the right to strike as
such; rather, it seems that raising arguments according to which the right to
strike should not be secured within the draft Covenant were designed to lead
to the rejection of the USSR proposal. This is seen by a later argument that
Ms. Roosevelt added: "because the right to strike had long been recognised
in the United States, the Government of which could not therefore agree to
any clause that thought to restrict that right in the sense explicit in the two
texts mentioned."® This statement could justify the rejection of the two
submitted amendments in which the restriction of the right to strike was
proposed. However, this argument would have required the adoption of the
USSR proposal, where the right to strike was not limited. Nevertheless, it was
announced by Ms. Roosevelt that even the USSR proposal would be rejected
because "the reference to the right to strike [in the USSR proposal] laid down
undue emphasis on the method of achieving the purpose of trade unions."?*

These two examples indicate that at the time when Conventions Nos. 87
and 98 were adopted by the ILO,? the question of safeguarding the right to

18. See United Nations Doc, ECOSOC, E/CN.4/SR225, p. 9.

19. Ibid., p. 28.

20. See United Nations Doc, ECOSOC, E/CN.4/SR300, p. 5.

21. 1bid.

22. See United Nations Docs., ECOSOC, E/CN.4/SR225, p. 12, E/CN.4/591/Rev.l for the
United States revised proposal.

23. See United Nations Doc,ECOSOC, E/CN.4/SR226, p. 5.

24. See United Nations Doc, ECOSOC, E/CN.4/SR298, p. 12.

25. For the legidative higtory of Conventions (Nos. 87 and 98, see Part |1, Chapter 1).
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strike may have become perhaps, in one way or another, an issue of the Cold
War both in the ILO and the Commission on Human Rights. The fact is that
in both ingtitutions the issue was raised by Socidist countries: Poland and
Czechodovakia in the ILO, % and the USSR and Yugosavia in the Commis-
son on Human Rights.?’ It seems as if this fact created, at least to some
extent, a greater reluctance among the Western countries to include such a
right on the international level, although on the nationa level France, for
example, secured the right to strike within its Constitution, and the United
States conferred a right to concerted activity in 87 of the NLRA.

It should be also mentioned that the ILO remained faithful to the right to
strike. Hence, as this right was not enunciated within the ILO Conventions
Nos. 87 and 98, it was stated during the discusson which took place in the
Commission on Human Rights that the Governing Body of the ILO would
consider it satisfactory if some formula smilar to the draft text of Article 27
were adopted, desplte the fact that the right to strike was not conferred
explicitly therein.?®

As mentioned, the question of safeguarding the right to strike was
examined twice by the Commisson on Human Rights, on each of the
occasions when freedom of association was considered. On both occasions the
same arguments were presented and therefore, we shall introduce them in
general and thus spare the need for repetition.

Undoubtedly, the Commisson on Human Rights Reports reflect the
general view that the right to strike was essentia if the economic and socid
interests of workers were to be protected. In absence of the recognition of
such aright, it was claimed, there might not be any effective counterbalance
to the greater authority of the state. However, some doubts were voiced
againgt such a recognition because |t laid undue emphasis on one method of
achieving the aims of trade unions.” Another argument which claimed that
the right to strike ought not to be secured within the Covenant dealt with the
question of overlapping with the ILO's competence. In this regard severa
delegates fdlt that it was for the ILO, being the speciaised agency for socid
matters, to prepare a special Convention on the right to strike.* It was aso
clamed that the right to strike could not be secured because it was very

26. For the proposals of Poland and Czechoslovakia see ILO: Record of Proceedings, Inter-
national Labour Conference, 32nd Session, Geneva, 1951, Appendix V11, Fourth and Fifth
Items on the Agenda: Industrial Relations, p. 468.

27. As regards the majority of the socialist countries, their legislation contains no provision
relating to the legality or illegality of a strike. In view of the nature of the particular
economic and political systems of these countries, the governments consider that trade
unions have no need to resort to direct action in order to defend their interests. See in this
respect ILO: Freedom of association and collective bargaining, General survey by the
Committee of Experts on the application of Conventions and Recommendations, Inter-
national Labour Conference, 69th Session, Geneva, 1983, para. 203.

28. See United Nations Doc, ECOSOC, E/CN.4/SR229, p. 6.

29. See, eg., United Nations Doc, ECOSOC, Commission on Human Rights, Ms. Roosevelt,
E/CN.4/SR298, p. 12.

30. See, eg., United Nations Docs., ECOSOC, Commission on Human Rights, the United
Kingdom, E/CN.4/SR/300, p. 11; or Autralia, E/CN.4/SR300, p. 8.
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difficult to define such a right in view of al its required restrictions.®

Notwithstanding these general arguments, the core of the debate focused
upon the various limitations which ought to be imposed on the right to strike.
Four amendments or revised proposals were issued in reply to the USSR and
the Yugoslav proposals, requesting the insertion of the right to strike either in
Article 16 or in Article 27 of the draft Covenant.

The Uruguayan delegation submitted one amendment to the Yugoslav
proposal which concerned Article 16.% This amendment suggested adding the
following to the first paragraph of the Yugoslav proposal:

It shall be understood that the right to strike is restricted to circum-
stances where attempts to conciliation have been exhausted. In the
same way the right to strike may be restricted by legislative mea-
sures in the case of public officias.

Egypt submitted a revised proposal in relation to Article 16 which also
concerned the right to strike and read as follows:*

Recourse may be had to strikes when attempts to conciliation have
been exhausted and provided the security of the State and the vital
interests of the nation are not affected.

The next two amendments concern Article 27 and were both submitted by
Uruguay. The first Uruguayan amendment concerned the revised USSR
proposal and read as follows:*

Add at the end of 85: 'It shall be understood that the right to strike
may be restricted to circumstances where attempts at conciliation
have been exhausted. In the same way the right to strike may be
restricted by legislative measures in the case of public officials.'

The second Uruguayan amendment related to Article 27 and concerned the
Yugoslav proposal.® This amendment proposed adding the same version as
was proposed within the former Uruguayan amendment, but this time it was
meant to be added to the revised Yugoslav proposal.

In addition to the afore-mentioned amendments, various reasons were
introduced as to the extent of the required limitations. One could sum up
these arguments within the following five claims:

First, it was claimed that a strike entails dangerous disturbances of the
economy and therefore should be invoked only as a last resort after every

31. See, eg.. United Nations Docs., ECOSOC, Commission on Human Rights, India,
E/CN.4/SR299, p. 12; or France, E/CN.4/SR300, p. 5.

32. For this amendment see United Nations Doc, ECOSOC, E/CN.4/594.

33. For this revised proposal see United Nations Doc, ECOSOC, E/CN.4/595/Rev.l.

34. For this amendment see United Nations Doc, ECOSOC, E/CN.4/L.118.

35. For this amendment see United Nations Doc, ECOSOC, E/CN.4/L.119.
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possibility of conciliation has been exhausted.® It should be emphasised that
the proposal to restrict the right to strike while the conciliation procedure was
going on, was criticised severely by the ILO delegate.’” He stated that the
ILO attached considerable importance to the procedure of voluntary concilia-
tion and arbitration. To this end it had adopted a Recommendation on the
subject, which encouraged abstention from strikes and lockouts, aways with
the proviso that no provision of the Recommendation could be interpreted as
limiting in any way whatsoever the right to strike.*®

Second, in order to prevent any concerted interruption of work which
might jeopardise national interests, it was proposed to restrict the right to
strike of public officials.® This idea saw further expression in the proposal to
restrict the right to strike so that action should be taken only in cases where it
did not affect the security of the state and the vital interests of the nation.*

Third, it was argued that the right to strike should be allowed only for
promoting and protecting economic and social interests and therefore its use
for political purposes should be restricted.**

Fourth, it was claimed that the draft Covenant should merely proclaim
the right to strike and it should be left to the state to regulate that right.*?

The fifth came from the Indian Delegate, although this objection was not
to the recognition of the right to strike as a vital mean of trade unions, but
only to its recognition as a human right. It was claimed that since it applied to
certain categories of people, that is, to workers only, it therefore did not have
the stzit?’us of a human right. Moreover, it was not among the fundamental
rights.

At least within the bounds of the afore-mentioned restrictions, the right
to strike was generally supported. Yet, at the vote held during the Commis-
sion on Human Rights 226 Meeting on 27 June 1951, the right to strike in
relation to Article 16 was rejected in dl its versions.** Paragraph 5 of the
USSR proposal was rejected by 8 votes to 3, with 7 abstentions. The first part
of the Uruguayan amendment which concerned the right to strike was
rejected by 7 votes to 5, with 6 abstentions.”® The Yugoslav proposal was
rejected by 8 votes to 3, with 7 abstentions.*®

What was finally adopted in relation to the concept of freedom of

36. See the first paragraph of the Uruguayan amendments United Nations Docs., ECOSOC,
E/CN.4/L.118 and E/CN.4/L.119.

37. See United Nations Doc., ECOSOC, E/CN.4/SR229, p. 5.

38. For the discussion which took place in the ILO in this respect see, Part 11, Chapter 1.

39. See, eg., United Nations Docs., ECOSOC, the second paragraph of the Uruguayan
amendments E/CN.4/L.118 and E/CN.4/L.119.

40. See, eg., United Nations Doc, ECOSOC, the Egyptian revised proposal E/CN.4/595/
Rev.l.

41. See, eg., United Nations Docs., ECOSOC, Commission on Human Rights, the Chilean
representative in E/CN.4/SR225, p. 13.

42. See eg., United Nations Docs., ECOSOC, Commission on Human Rights, the Chilean
representative in E/CN.4/SR299, p. 11, or the French representative E/CN.4/SR300, p. 5.

43. See United Nations Doc, ECOSOC, Commission on Human Rights, the Indian representa-
tive in E/CN.4/SR225. pp. 24-25.

44. See United Nations Doc, ECOSOC. Commission on Human Rights, E/CN.4/SR226, p. 6.

45. 1bid., p. 8.

46. Ibid.
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association was the revised United States proposal in which the right to strike
was not explicitly safeguarded.®” Similar results were reached in relation to
the right to strike when it came to voting on the draft of Article 27.% In this
case the first sentence of the Uruguayan amendment was rejected by 8 votes
to 4, with 6 abstentions.”® The second sentence of the amendment was
rejected by 8 votes to 3, with 7 abstentions.®® Paragraph 5 of the USSR
proposal in which a right to strike was provided, was rejected by roll-call by
11 votes to 6, with 1 abstention.>*

As the draft Covenant was divided into two separate Covenants, Article
27 became Article 8 of the International Covenant on Economic, Social and
Cultural Rights draft and read as follows.>

The States Parties to the Covenant undertake to ensure the free
exercise of the right of every one to form and join local, national and
international trade unions of his choice for the protection of his
economic and social interests.

32 LEGISLATIVE HISTORY CONCERNING THE THIRD COMMITTEE

Sx years later the matter was reopened when the draft Covenants were
discussed Article by Article by the Third Committee.>® Article 8 of the
International Covenant on Economic, Social and Cultural Rights was dis-
cussed at Meetings 719 to 726 of the Third Committee.*® The right to strike
was introduced within joint amendments submitted by Peru, Bolivia and
Uruguay.>® Paragraph 2 of these joint amendments read:

The States Parties to the Covenant undertake to guarantee the right
to strike, provided that it is exercised in conformity with the laws of
the particular country.

At its 720th Meeting, the Third Committee adopted by 38 votes to 8,
with 12 abstentions, a proposal by the representatives of Afghanistan and

47. For the proposal of the United States see United Nations Doc, ECOSOC, E/CN.4/591/
Rev. 1L

48. See United Nations Doc, ECOSOC, Commission on Human Rights, E/CN.4/SR300, pp.
13-14

49. Ibid., p. 13.

50. Ibid.

51. In favour: Chile: Poland, Union of Soviet Socialist Republics, Ukrainian Soviet Socialist
Republic, Uruguay, Yugoslavia. Against: Australia, Belgium, China, Egypt, France,
Greece, India, Lebanon, Sweden, United Kingdom of Great Britain and Northern Ireland,
United States of America. Abstaining: Pakistan.

52. See United Nations Docs.. ECOSOC, Official Record, Fourteenth Session, Supp. No. 4,
1952, Report of the Eighth Sessin of the Commission on Human Rights, (Annex |A), p. 45,
E/2256and E/CN.4/669.

53. See Report of the Third Committee, 9 February 1957. General Assembly Eleventh Session,
(Annexes), p. 2. Article 8, p. 8 para. 54 etc

54. Ibid., para. 55.

55. Ibid., para. 59, United Nations Doc, General Assembly, A/C.3/L.552.
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Peru to st up a working group, composed of sponsors of the various
amendments, to prepare a consolidated text.>® But, at the next Meeting the
working group reported that it had been unable to agree upon a text for
presentation to the Third Committee.>” Afterwards, Bolivia, Peru and Uru-
guay submitted revised amendments redrafting the whole Article and of

course adso para. 1(d) of Article 8 which concerned the right to strike to
read:

The States Parties to the Covenant undertaketoensure................
(d) The right to strike, provided that it is exercised in conformity
with the laws of the particular country.

But this revised amendment included an additional para. 2 which stated:*

It shall be unlawful to enact any legidation the effect of which is to
impair, or to apply the law in such a manner asto infringe the rights
stipulated in this Article.

The joint amendments of Peru, Bolivia and Uruguay were subsequently
further revised. In the revison para. 1(d) remained unchanged but para. 2
was deleted.®

It is perhaps useful to mention in this context another amendment which,
although it dealt with restrictions of freedom of association, also consequently
restricted the right to strike. The reference is to the sub-amendments of the
Netherlands and the United Kingdom in which it was proposed to insert two
additional paragraphs to the revised joint amendments:®*

2. This Article shdl not prevent the imposition of lawful restrictions
on the exercise of these rights by members of the armed forces, or
of the police, or of the administration of the State.

3. Nothing in this article shall authorise States Parties to the Inter-
national Labour Convention of 1948 on Freedom of Association
and Protection of the Right to Organise to take legidative mea-
sures which would prejudice, or apply the law in such a manner as
would prejudice, the guarantees provided for in that Convention.

During the deliberations of the Third Committee, severa issues were consid-
ered. One of the issues raised was the question of whether or not the
Committee should elaborate upon the origina text of the draft Covenant. It
was accepted that the subject matter covered by Article 8 was very important,

56. Ibid., para. 61.

57. lbid.

58. For the revised joint amendments see United Nations Doc., General Assembly, A/C.3/
L.552/Rev.I.

59. Ibid.

60. See United Nations Doc, General Assembly, A/C.3/L.552/Rev.2.

61. For the Netherlands and the United Kingdom joint amendments see United Nations Doc.,
General Assembly, A/C.3/L.555.



but also very difficult to define. Profound differences of opinions had arisen,
possibly resulting in the possibility that further elaborations might merely
state the obvious or cast doubts upon the scope of the Article, or adversely
affect the work of the ILO.%? Nevertheless, the matter of Article 8 was
reopened for consideration. As for the inclusion of the right to strike, it was
asserted by many delegates that this right was essential if workers' economic
and social interests were to be protected, and if trade unions were to function
properly.®® The Peruvian Delegate made this point:®*

Recognition of the right of association was not sufficient to protect
the workers' interests, their most effective means of protection was
the right to strike. It had been rightly argued that, although freedom
of association and the right to strike were two different things, there
was nevertheless a close connection between them. To recognise the
former without recognising the latter would be to proclaim a purely
theoretical right; the purpose of the joint amendments was precisely
to prevent trade union rights from being deprived of all practical
value. Moreover, in proposing that the Covenant should sanction
the right to strike, the sponsors of the joint amendments were only
acting in accordance with the latest legislation on the subject. That
right was now an integral part of civil liberties, just as was the right
of association.®

It was said that the right to strike could not be recognised in absolute terms
and should only be used as a measure of last resort.® Furthermore, the
delegates of the United Kingdom and of Iran considered it a mistake to single
out the right to strike for inclusion, without mentioning al the other means by
which organised labour could attain its ends.®” Some representatives pointed
to the difficulty which might arise in distinguishing between strikes for the
promotion and protection of economic and social interests and strikes which
might be motivated by political reasons.®®

62. See United Nations Doc, General Assembly, Third Committee Report, op. cit., para. 66.

63. Ibid., para. 68.

64. See United Nations Doc., General Assembly, Third Committee, A/C.3/SR719, para. 40.

65. See also ibid., para. 24, where the Uruguayan representative drew a firm distinction
between freedom of association and the specific rights implied by that freedom. Accordingly
the right to strike was an essential corollary of freedom of association and no one could
disregard it, either de facto or de jure. Neither in a capitalist economy nor in a state
controlled economy could freedom of association be guaranteed if the right to strike was not
expressly sanctioned. See United Nations Doc, General Assembly, Third Committee,
A/C.3/SR725, para. 1 for the Ecuadorian representation in this respect.

66. See, United Nations Doc, General Assembly, Third Committee Report, op. cit., para. 68,
see, the Chilean representative in United Nations Docs., General Assembly. Third Commit-
tee, A/C.3/SR721. para. 36; the United Kingdom representative in A/C.3/SR719, para. 22;
the Mexican representative in A/C.3/SR723. para. 8; the Indonesian representative in
A/C.3/SR723 para. 20 and the Bolivian representative in A/C.3/SR722, para. 19.

67. See United Nations Docs., General Assembly. Third Committee Report, op. cit., para. 68,
and the United Kingdom representative in A/C.3/SR720, para. 26; or the Iranian represen-
tative in A/C.3/SR722. para. 11.

68. See United Nations Doc, General Assembly, Third Committee Report, op. cit.. para. 68.
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These problems were solved by the joint amendments according to
which, although a right to strike is granted, its exercise is conditioned upon
conformity with the laws of a particular country. A country might then restrict
this right so that it will not be used for political aims, or restrict it in the public
sector, in essential services, and so on. This tendency was furthered by the
joint amendments of the United Kingdom and the Netherlands. These
amendments stated that the Article would not prevent the imposition of
lawful restrictions on the armed forces, on the police or on the administration
of the state.®®

This solution was criticised by some representatives, who thought that it
might mean, in fact, that the right to strike was not a right, but only a
privilege which the state could grant or withdraw at its pleasure.”® To be sure,
one should note that the first time the joint amendments were revised, a
second paragraph answering such criticism was included therein. A proposal
was made to add a paragraph as follows:”

It shall be unlawful to enact any legislation the effect of which is to
impair or to apply the law in such a manner as to infringe the right
stipulated in this article.

But, the second time the joint amendments were revised, this part was
deleted and the problem was raised again. The answer was finaly found in
Article 4 of the International Covenant on Economic, Social and Cultural
Rights, a general Article according to which the state may subject rights
provided in the Covenant only to such limitations as are determined by law,
and upon condition that such limitations are compatible with the purpose of
promoting the general welfare in a democratic society.”

At the 225th Meeting, the Third Committee voter inter alia on the
question of the right to strike.”® Sub-paragraph (d) of the revised text
proposed by Bolivia, Peru and Uruguay was adopted by 41 votes to 2, and 26
abstentions.”* The additional para. 2 proposed by the Netherlands and the
United Kingdom was adopted by 21 votes to 10, with 34 abstentions.”® The
additional para. 3 proposed by the Netherlands and the United Kingdom was
adopted by 19 votes to 14, with 35 abstentions.’® Article 8 as awhole, and as

69. See United Nations Doc, General Assembly, A/C.3/L.555.

70. See United Nations Docs., General Assembly, Third Committee Report, op. cit., para. 68,
and the Australian representative in: General Assembly, Third Committee, A/C.3/SR723,
para. 32; the Chilean representative in General Assembly, Third Committee, A/C.3/SR720,
para. 3; the United Kingdom representative in General Assembly, Third Committee,
A/C.3/SR722, para. 33; the Swedish representative in General Assembly, Third Commit-
tee, A/C.3/SR722, para. 4.

71. See United Nations Doc., General Assembly, A/C.3/L.552/Rev.|.

72. See United Nations Docs., General Assembly, Third Committee Report, op. cit., para. 69.

73. Ibid., para. 74.

74. See United Nations Doc. General Assembly, A/C.3/L.552/Rev.2.

75. See United Nations Doc. General Assembly. A/C.3/L.555.

76. lbid.



amended, was voted on by roll-call at the request of the USSR and adopted
by 37 votes to none, with 32 abstentions.”’

4. The Scope
41 RATIFICATION AND ACCESSION

The scope of the International Covenant on Economic, Socia and Cultural
Rightsis a limited one, as is the case with any other international treaty. The
International Covenant on Economic, Social and Cultural Rights is applied
only to states that ratified or acceded to the Covenant. But, the practical
value of the Covenant's provisions depends not only on the extent to which
the Covenant is widely ratified, but also on the number of reservations which
are submitted and which might detract significantly from the obligation which
the Covenant embodies.”

On 31 December 1982, the International Covenant on Economic, Socid
and Cultural Rights was ratified or acceded to by seventy-five states. Only
seven specific references of various kinds were made in relation to Article 8
para. 1(d) which provides the right to strike.”® These references include the
following remarks:

1. Paragraph 3 of a declaration submitted by France states that 'The
Government of the Republic declares that it will implement the

77. See United Nations Doc, General Assembly, Third Committee Report, op. cit., para. 74:
In favour: Albania, Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet Socialist Re-
public, Ceylon, Chile, Czechoslovakia, Denmark, Dominican Republic, Finland, France,
India, Indonesia, Iran, Iraq, Israel, Italy, Lebanon, Luxembourg, Mexico, Morocco,
Nepal, Netherlands, New Zealand, Norway, Pakistan, Peru, Poland, Romania, Sweden,
Syria, Ukrainian Soviet Socialist Republic, Union of Soviet Socialist Republics, Uruguay,
Yugoslavia. Abstaining: Afghanistan, Argentina, Australia, Austria, Belgium, Canada,
China, Colombia, Costa Rica, Cuba, Ecuador, Egypt, El Salvador, Ethiopia, Greece,
Guatemala. Honduras, Ireland, Japan, Liberia, Philippines, Portugal, Saudi Arabia, Spain,
Sudan, Thailand, Tunisia, Turkey, United Kingdom of Great Britain and Norther Ireland,
United States of America, Venezuela, Yemen.

78. See C. W. Jenks. The international protection of trade union freedom, (London, Stevens &
Sons, 1957). pp. 246-278.

79. See United Nations Doc, Multilateral treaties deposited with the Secretary- General, [Status
as at 31 December 1982], ST/LEG/SER.E/2. The International Covenant on Economic,
Social and Cultural Rights was ratified or accessed by: Australia, Austria, Barbados,
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Tunisia, Ukrainian Soviet Socialist Republic. Union of Soviet Socialist Republics, United
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provisons of article 8 in respect of the right to strike in conformity
with article 6 paragraph 4 of the European Socid Charter according to
the interpretation thereof given in the annex to that Charter'.*°

. Paragraph 2 of the reservations and declarations made upon signature

and confirmed upon ratification by Japan, states that 'Japan reserves
the right not to be bound by the provisions of sub-paragraph (d) of
paragraph 1 of Article 8 . . . except in relation to sectors in which the
right referred to in the said provisions is accorded with the laws and
regulations of Japan at the time of ratification of the Covenant by the
Government of Japan'.®*

. An interpretative statement submitted by Mexico states that 'The

Government of Mexico accedes to the International Covenant on
Economic, Socid and Cultural Rights with the understanding that
Article 8 of the Covenant shall be applied in the Mexican Republic
under the conditions and in conformity with the procedure established
in the applicable provisions of the Political Constitution of the United
Mexican States and the relevant implementing legislation’.®

. According to the first paragraph of a reservation submitted by the

Netherlands 'The Kingdom of the Netherlands does not accept this
provison [para. 1(d)] in the case of the Netherlands Antilles with
regard to the latter's central and local Government bodies'.®®

. According to the first paragraph of the New Zealand reservation

which concerns Article 8 in general, 'The Government of New Zea
land reserves the right not to apply Article 8 to the extent that existing
legidative measures, enacted to ensure effectlve trade union relations,
may not be fully compatible with that Article'.®*

. Norway ratified the Covenant subject to reservations to Article 8

para. 1(d) ' ... to the effect that the current Norwegian practice of
referring labour conflicts to the State Wage Board by Act of Parlia-
ment for the particular conflict, shall not be considered incompatible
with the right to strike, this right being fully recognised in Norway'.®

. According to the reservation submitted by Trinidad and Tobago, its

Government ' . . . reserves the right to impose lawful or reasonable
restrictions on the exercise of the afore-mentioned rights by personnel
engaged in essential services under the Industrial Relations Act or
under any Statute replacing same which have been passed in accor-
dance with the provisions of the Trinidad and Tobago Constitution'.®

The dtuation is rather encouraging if we consider the large number of
signatories on the one hand, and the low number of reservations on the other.
Furthermore, this conclusion is strengthened by the fact that Sx out of the
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seven countries that submitted those reservations ratified the ILO Conven-
tion (No. 87). Moreover, those reservations are perhaps aso of less import-
ance because, as discussed earlier, of the path of developments of the right to
strike within the framework of the ILO.%” In fact, these developments
relegated this material source of the right to strike to a position of a secondary
importance.

As Jenks explains, many of the substantive rights provided for in the
International Covenant on Economic, Social and Cultural Rights, along with
the right to strike, fal within the competence and the specialised experience
of one of the specialised agencies, as recognised by the procedural provisions
of the Covenant.®® The fuller implementation of these rights is therefore
likely to require the conclusion of further special Conventions under the
auspices of the appropriate specialised agencies.

Jenks emphasises that this situation was well understood when the
International Covenant on Economic, Socia and Cultural Rights was drafted.
Therefore, it was arranged within this Covenant that specialised agencies
would receive copies of Reports submitted by Parties to the Covenant.®
Potentially, the ILO became some kind of an executing agency of the
International Covenant on Economic, Socia and Cultural Rights in matters
concerning the right to strike.®® This is not only generally true, but especially
helpful where the right to strike is concerned, as in this respect there are not
only the various ILO Conventions which deal with the freedom of association
concept,™ but in particular the Freedom of Association Committee of the
Governing Body of the ILO (CFA) which adjudicates inter alia disputes
related to industrial action.”

42 DEROGATION AND LIMITATIONS

The International Covenant on Economic, Socia and Cultural Rights does
not provide for derogation.”® In contrast to the case of the International

87. On these developments see Part |1, Chapter 1.

88. See Jenks The international protection of trade union freedom, op. cit., p. 247.

89. Articles 16(b), 18, 19 and 20.

90. Jenks The international protection of trade union freedom, op. cit., p. 250, regards the
specialised agencies as the executive arms in general. He notes that the full co-operation of
the ILO in the implementation of the International Covenant on Economic, Social and
Cultural Rights was pledged by the Governing Body of the ILO immediately after the
adoption of the Covenant by the General Assembly.

91. In this respect see Part |1, Chapter 1, Propositions A and B.

92. On the Freedom of Association Committee of the Governing Body of the ILO see Part II,
Chapter 1.

93. On derogation see generally, Buergenthal. "To respect and to ensure: State obligations and
permissible derogations*, in The International Bill of Rights, L. Henkin ed., (New York,
Colombia University Press. 1981), p. 72; Hartman, 'Derogation from human rights treaties
in public emergencies, Harv. International Law Journal, Vol. 22, p. 1 (1981); Higgins,
‘Derogations under human rights treaties', British Year Book of International Law, Vol 48,
p. 281 (1976-77); Green, 'Derogation of human rights in emergency situations', Canadian
Year Book of International Law, Vol. 16, p. 92 (1978); Meron, 'On the inadequate reach of
humanitarian and human rights law and the need for a new instrument', American Journal
of International Law, Vol. 77, p. 589.
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Covenant on Civil and Political Rights, there is no specid Article included
within the International Covenant on Economic, Socia and Cultural Rights
that authorises any derogation of the rights recognised therein.** Under
Article 4 of the International Covenant on Civil and Politica Rights, rights
ensured therein can be derogated from in times of an officdly proclaimed
public emergency which threatens the life and the existence of the nation. %
Consequently, it is reasonable to conclude that the fact that such an Article
was not included within the International Covenant on Economic, Socid and
Cultural Rights means that rights %uaranteed therein cannot be derogated
from in times of public emergency.

The explanation which is provided by Higgins for thisis twofold: firs he
clams that a derogation provision is required where the obligations imposed
by a Covenant create a duty to ensure the rights which are guaranteed
therein, and as the International Covenant on Economic, Social and Cultural
Rights generally gpeaking does not so provide, such a provison is not
required.”” It should be emphasised in this respect, that where the right to
strike is considered, the obligation of the State parties to the International
Covenant on Economic, Socia and Cultural Rightsis to ensure this right, and
not just to utilise their available resources to the maximum with the viewpoint
that progrc-ve accomplishments will ultimately achieve the full realisation
of this right.*®®

Secondly, Higgins explains that as the rights ensured by the International
Covenant on Economic, Socid and Cultural Rights are already limited, either
by general restrictions and safeguards provided by Articles 4-5 of the Coven-
ant, or by specific I|m|tat|ons related to the various rights - there is no need
for any derogation.*® However, this conclusion may not be entirely approprl
ate, as there are important distinctions between derogations and limitations.®
For example, the derogatlon is of atemporary nature, while the limitation is
more of a permanent one;’® the limitation must be dealt with through
legidation, while the derogation might take another form.*® Thus, some-
times both possibilities are considered, as is the case of certain rights WhICh
are ensured by the International Covenant on Civil and Political Rights.®
any case, the International Covenant on Economic, Socid and CuIturaI
Rights contains limitations but not derogations.

Article 8 paras. 1(d), and 2-3 of the International Covenant on Econ-
omic, Socid and Cultural Rights deal with the particular limitations and
safeguards of the right to strike. Let us start by introducing the limitation.
First, Article 8 para. 1(d) ensures the right to strike, provided that it is

94. See, Green, op. cit., p. 102; Higgins, op. cit., p. 286.

95. For the term 'public emergency' see, Buergenthal, op. cit., p. 79.

96. For limitations of the right to strike in times of public emergency see Part I11.

97. Higgins, op. cit., p. 287.

98. For the meaning of the obligation to ensure see, Buergenthal, op. cit., p. 77.

99. See, Higgins, op. cit., p. 286; Buergenthal, op. cit., p. 84.

100. See, Kiss, "Permissible limitations on rights", in L. Henkin (ed.): The International Bill of
Rights, (New York, Colombia University Press, 1981), p. 290.

101. Ibid.

102. Ibid.

103. See, for example, Articles 4 and 22 (2).



exercised in conformity with the laws of the particular country. Accordingly,
the right to strike conferred by the International Covenant on Economic,
Social and Cultural Rights is subjected to the laws of the particular countries
which can lawfully impose restrictions on its exercise. Neither specific pur-
poses allowing such legal restrictions, nor the extent of such limitations, were
included in this provision. While, for example, the right to join trade unions
prescribed in Article 8 para. 1(a), can be limited by law only if such restric-
tions are necessary in a democratic society in the interests of national security,
or public order, or for the protection of the rights and freedoms of others - no
particular guide-lines are mentioned in relation to the right to strike. How-
ever, a state could not impose limitations that would vitiate the right.’**
Notwithstanding, one guide-line is provided for in Article 8 para. 2. This
Article permits restriction inter alia of the right to strike of members of the
armed forces, or the police, or the administration of the State.

Article 8 para. 3 provides a certain safeguard, at least where states that
are parties to the ILO Convention (No. 87) are concerned. In this case, para.
3 of this Article provides that such states are not authorised to take legislative
measures which would prejudice, or apply the law in such a manner as would
prejudice the guarantees provided for in the afore-mentioned ILO Conven-
tion. As will be indicated in detail later on,'® the ILO right to strike is
broader. It cannot be limited by legal provisions, if these provisions are not in
conformity with the criteria provided by the Freedom of Association Commit-
tee of the Governing Body of the ILO (CFA). Hence, according to Article 8
para. 3, the right to strike ensured within the International Covenant on
Economic, Social and Cultural Rights may not fal below the ILO standards
in the case of States that are bound by these standards . It should be
mentioned, though, that the right to strike ensured by the ILO Convention
can be derogated in times of public emergency.*®

Also relevant in this respect is Article 4 of the International Covenant on
Economic, Social and Cultural Rights which contains a general limitation.
Accordingly, a State providing rights conferred by the International Covenant
on Economic, Socia and Cultural Rights . . . 'may subject such rights only to
such limitations as are determined by law only in so far as this may be
compatible with the nature of these rights and solely for the purpose of
promoting the general welfare'® in a democratic society'.'® The implementa-
tion of this Article in the case of the right to strike is difficult. It could be said
that this Article is relevant only in relation to rights ensured by the Inter-
national Covenant on Economic, Social and Cultural Rights where there is no
further specific provision limiting their extent. If this is the proper interpreta-
tion, then this Article is not relevant in the case of the right to strike because

104. In this respect compare with the International Covenant on Civil and Political Rights. See,
Kiss, op. cit., p. 292.

105. See 1 Part I11.

106. Ibid.

107- The term general welfare is not to be found among the grounds for limiting the rights and
freedoms guaranteed by the International Covenant on Civil and Palitical Rights. On this
metter Kiss, op. cit., p. 292.

108. For the term necessary in a Democratic Society see, Kiss, op. cit., p. 305.
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there is a specific limitation concerning the right to strike in Article 8. But, it
could also be interpreted in a broader sense. Accordingly, Article 4 contains a
general principle which is relevant even if there is a specific limitation.
According to this interpretation, any limitation included within the various
provisions of the Covenant, where the limitation is not accompanied by
specific provisions to guide its restrictive implementation, can be implied only
according to the general principle prescribed by Article 4. In other words, any
such limitation can be implied only in so far as this may be compatible with
the nature of the right, and solely for the purpose of promoting the general
welfare in a democratic society. If thisis the appropriate interpretation, then
there is a certain guide-line which is relevant to Article 8 para. 1(d). Hence,
the right to strike can be limited by the specific laws of the particular
countries, but solely for the purpose of promoting the general welfare in a
democratic society as prescribed by Article 4.

A general safeguard against abuse of rights is provided by Article 5 (1) of
the International Covenant on Economic, Socia and Cultural Rights. This
Article provides that 'Nothing in the present Covenant may be interpreted as
implying for any State, group or person any right to engage in any activity or
to perform any act aimed at the destruction of any of the rights or freedoms
recognised herein, or at their limitation to a greater extent than is provided
for in the present Covenant'.*®® Buergenthal explains that the importance of
this Article is a result of the fact that the Covenant authorises the State
parties, under certain circumstances, to limit the rights it proclaims.**® He
adds that Article 5 (1) stipulates that rights and powers conferred for one
purpose may not be used for another, illegitimate purpose.*** Therefore,
from this aspect, Article 5 (1) forms an integral part of the provisions of the
Covenant that permit the imposition of limitations.**® Viewed from this
aspect, if the specific law of a certain country prohibits the right to strike, it is
legitimate to examine the governments's purpose in passing the law. If the
aim, in fact, is the destruction of the right to strike, then the prohibition would
be impermissible even if it otherwise comported with Article 8 para. 1 (d).

Furthermore, another general safeguard is provided by Article 5 para. 2
of the International Covenant on Economic, Socia and Cultural Rights.
Buergenthal labeled this Article as the "most-favorable-to-individual" clause."®
This Article states that no restrictions on the fundamental human rights
existing in any country shall be admitted on the pretext that the Covenant
recognises such rights to a lesser extent. The purpose of this Article is to
guarantee that the Covenant is not used as a basis for denying other more
favorable rights which individuals might otherwise enjoy, whether under
international law, or national law or practice.'** In effect this Article secures

109. For the meaning of Article 5(1) of the International Covenant on Civil and Political Rights
see, Buergenthal, op. cit., p. 86; the analysis is relevant to Article 5(1) of the International
Covenant on Economic, Socia and Cultural Rights too.

110. Ibid.

111. Ibid., p. 87.

112. Ibid., p. 89.

113. Ibid.

114. 1bid.
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the ILO standards of the right to strike guaranteed by the ILO Convention
(No. 87), because it does not allow its denial by claiming that the Covenant's
right to strike is narrower.™*®

43 IMPLEMENTATION PROCEDURES

At its sixtieth session, in 1976, the ECOSOC considered the question of
procedures for implementation of the International Covenant on Economic,
Social and Cultural Rights. The measures of implementation are contained in
Articles 16-25 of the Covenant. In resolution 1988 (LX) of May 1976, the
ECOSOC established the following programme under which States parties to
the Covenant would furnish, in biennial stages, the reports referred to in
Article 16:"°

First stage: rights covered by Articles 6-9;
Second stage: rights covered by Articles 10-12;
Third stage: rights covered by Articles 13-15.

The ECOSOC invited the States parties to the Covenant to submit to the
Secretary-General reports on the measures adopted by them and the progress
made in achieving the observance of the rights recognised in the Covenant. It
called for these reports, on the rights included in the first stage of the
programme, to be submitted by 1 September 1977, and at biennial intervals
thereafter. Moreover, as regards its own part in the implementation proce-
dure, the ECOSOC decided that it would establish a sessional working group,
with appropriate representation of States parties to the Covenant and due
regard to equitable geographical distribution.™’

The specialised agencies, were requested by the ECOSOC to submit to it
reports on the progress made in achieving the observance of the provisions of
the Covenant falling within the scope of their activities, as provided under
Article 18 of the International Covenant on Economic, Socia and Cultural
Rights. It called for these reports, on the rights included in the first stage of
the programme, to be transmitted by 1 December 1977.1%

The right to strike being secured under Article 8, fals under the first
stage of the programme. Therefore, the measure of its implementation should

115. Compare with Article 8 para. 3 of the International Covenant on Economic, Socid and
Cultural Rights.

116. See, United Nations: United Nations action in the field of human rights, op. cit., p. 272.

117. 1bid., for the reports of the Sessond Working Group on the Implementation of the
International Covenant on Economic, Socid and Cultural Rights see the following United
Nations Docs., ECOSOC,: E/197964 of 3 May 1979; E/1980/60 of 29 April 1980; E/1981/64
of 30 April 1981; E/1982/56 of 27 April 1982; E/1983/41 of 12 May 1983; E/1984/83 of 8 May
1984; E/1985/18 of 15 May 1985.

118. 1bid., p. 273. The ILO is the relevant specia agency where the right to strike is concerned.
For the reports of the 1L O see the following United Nations Docs., ECOSOC: E/1978/27 of
6 April 1978; E/1979/33 of 9 April 1979; E/1980/35 of 10 April 1980; E/1981/41 of 31 March
1981; E/1982/41 of 24 March 1982; E/1983/40 of 15 April 1983; E/1985/63 of 15 April 1985.
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be able to be gauged from the reports which were submitted in this respect.™*®

Unfortunately, the analysis of these reports does not provide an accurate
picture of the status of the right to strike in the various reporting countries.
The information contained by the reports is somewhat vague, and therefore
the exact scope and extent of the right to strike in the various countries is not
aways clear. Notwithstanding, some information can be gathered from the
analytical summary of these reports which was prepared by the Secretary-
General pursuant to the ECOSOC decision 19789 of 3 May 1978.'%

For example, in the Federal Republic of Germany, a number of rules

119. For the initial reports concerning rights covered by Articles 6-9 under the first and second
reporting cycles of the programmes established by the ECOSOC and their discussion by the
Sessond Working Group see the following United Nations Docs., ECOSOC: Barbados
E/1978/8/Add.33 and E/1982/WG.1/SR.3; Bulgaria E/1978/8/Add.24 and E/1980/WG.1/
SR.12; Byedorussian Soviet Socidis Republic E/1978/8/Add.19 and E/1980/WG.1/SR.16;
Chile E/1978/8/Add.19, 28 and E/1980/WG.1/SR.8-9; Colombia E/1978/8/Add.I7 and
E/1980/WG.1/SR.15; Cyprus E/1978/8/Add.21 and E/1980/WG.1/SR.17; Denmark E/1978/
8/Add.I3 and E/1980/WG.V/SR.10; Ecuador E/1978/8/Add.] and E/1980/WG.1L/SR.4-5;
Finland E/1978/8/Add.I4 and E/1980/WG.1/SR.6; German Democratic Republic E/1978/8/
Add.8, Corr. 1 and E/1980/WG.1/SR.8; Federal Republic of Germany E/1978/8/Add.II
and E/1980/WG.1/SR.10; Hungary E/1978/8/Add.7 and E/1980/WG.1/SR.7; Iran E/1978/8/
Add.2 see also E/1980/60, para. 14; Iraq E/1984/6/Add.3; Jamaica E/1978/8/Add.27 and
E/1980/WG.1/SR.20; Madagascar E/1978/Add.29 and E/1981/WG.1/SR.2; Mongolia E/
1978/8/Add.6 and E/1980/WG.V/SR.7; Norway E/1978/8/Add. 12 and E/1980/WG.1/SR.5;
Philippines E/1978/8/Add.4 and E/1980/WG.I/SR.IlI; Romania E/1978/8/Add.20 and E/
1980/WG.I/SR. 16-17; Rwanda E/1984/6/Add.4 and E/1984/WG.1/SR. 10,12; Sweden E/
1978/8/Add5 and E/1980/WG.I/SR.15; Syrian Arab Republic E/1978/8/Add.25,31 and
E/1983/WG.1/SR.2; Tunisa E/1978/8/Add.3 and E/1980/WG.1/SR.5-6; Ukrainian Soviet
Socidig Republic E/1978/8/Add.22 and E/1980/WG.1/SR.18; Union of Soviet Socidist
Republics E/1978/8/Add.I6 and E/1980/WG.1/SR.14; Yugodavia E/1978/8/Add.35 and
E/1980/WG.1/SR.4-5; Audtralia E/1978/8/Add.I5 and E/1980/Wg.l/SR.12-13; Czechodo-
vakia E/1978/8/Add. 18 and E/198/WG.1/SR.1-2; Canada E/1978/8/Add.32 and E/1982/
WG.I/SR.1-2; United Kingdom E/1978/8/Add.9,30 and E/1980/WG.1/SR.19, E/1982/
WG.I/SR.I; Poland E/1978/8/Add.23 and E/1980/WG.L/SR.18-19; Span E/1978/8/
Add.26 and E/1980/WG.1/SR.20; Peru E/1984/6/Add.5 and E/1984/WG.I/SR.1I, 18; Vene-
zuela E/1984/6/Add.| and E/1984/WG.1/SR.7-8, 10; Italy E/1978/8/Add.34 and E/1982/-
WG.I/SR.3-4; Japan E/1984/6/Add.6, Corr. and E/1984/WG.1/SR.9-10; Mexico E/
1984/6/Add.2; Democratic People's Republic of Korea E/1984/6/Add.7. For the second
periodic reports concerning rights covered by Articles 6-9 of the International Covenant on
Economic, Socid and Cultural Rights and their discussion by the Sessonal Working Group
see the following United Nations Docs., ECOSOC: Bulgaria E/1984/7/Add.I8; Byelorus-
san Sovie Socidist Republic E/1984/7/Add.8 and E/1984/WG.1/SR. 13-14; Chile E/1984/7/
Add.l and E/1984/WG.1/SR. 11-13; Colombia E/1984/7/Add.21; Cyprus E/1984/7/Add.I3
and E/1984/WG.U/SR. 18,22, Denmark E/1984/7/Add.ll E/1984/WG.1/SR.17.21; Ecuador
E/1984/7/Add.I12 and E/1984/WG.1/SR.20.22; Finland E/1984/7/Add.|4 and E/1984/WG.1/
SR. 17-18; German Democratic Republic E/1984/7/Add.3; Hungary E/1984/7/Add. 15 and
E/1984/WG.1/SR. 19,21; Madagascar E/1984/7/Add. 19; Mongolia E/1984/7/Add.6 and E/
1984/WG.1/SR.16, 18; Norway E/1984/7/Add.I6 and E/1984/WG.1/SR.19,22; Philippines
E/1984/7/Add.4 and E/1984/WG.1/SR.15.20; Romania E/1984/7/Add.I7; Sweden E/1984/
7/Add.5 and E/1984/WG.1/SR.14, 16; Ukrainian Soviet Socidist Republic E/1984/7/Add.9
and E/1984/WG.1/SR.13-15; Union of Soviet Socidis Republics E/1984/7/Add.7 and
E/1984/WG.1/SR.9-10; Yugodavia E/1984/7/Add. 10 and E/1984/WG.L/SR. 16,18; United
Kingdom E/1984/7/Add.20; Spain E/1984/7/Add.2 and E/1984/WG.1/SR.12,14.

120. Analyticd summary of reports submitted by States parties concerning rights covered by
Articles 6-9 of the Covenant United Nations Doc. E/1979/14.



concerning strikes have evolved on the basis of court decisions.* Strikes
must conform to the principle of reasonableness and may only be used as a
last resort for settling a conflict of interests; strikes must be organised by a
trade union and aim at regulating working and. economic conditions.?
Another example of more or less detailed information is the Norwegian
report.*?® In Norway, there is a firm basis in legislation for recognising strikes
and lockouts as lawful weapons in a labour dispute. However, there are a
number of prohibitions. An example of such prohibitions is cited in the
analytical summary as follows:*** Act No. 1 of 5 May 1927 relating to Labour
Disputes and Act No. 2 of 18 July 1958 relating to Public Service Disputes
prohibits the parties from seeking to solve legal disputes in established wage
relationships by resorting to direct industrial strike.'?® In the United King-
dom, it was reported that the right to strike is fully recognised and legislation
grants immunity from legal liability for acts done in furtherance or contempla-
tion of trade disputes. Immunity to actions in tort for such acts is aso
guaranteed by legislation, as it is guaranteed in respect of peaceful
picketing.*?®

The Australian report shows an example of a country that imposed
restrictions on the exercise of the right to strike.**” In Australia, persons
suffering damages as a result of industrial action may resort to civil proceed-
ings in tort referring to conspiracy, interference with contractual relationship
and intimidation. Federal legislation prescribes penalties for breaches of
federal compulsory arbitration awards containing "bans clauses' through
which strikes are made illegal.'® In Colombia, under article 445 of the
Substantive Labour Code, the collective cessation of work may take place
only after five days have elapsed after the strike was called, and not more than
30 days thereafter.®® In Cyprus, there are procedural limitations on the
exercise of interest strikes as the Industrial Relations Code provides for 10
days notice for strikes or lockouts on disputes over interests. All disputes over
rights must be eventually referred to binding arbitration.**

Several Governments reported that there are no provisions prohibiting
strikes in their legislation, although there was no longer any need for workers
to have recourse to that method of protecting their rights.**

121. Ibid., para. 100.

122, See, United Nations Doc, ECOSOC, E/1978/8/Add.Il.

123, See, United Nations Doc, ECOSOC, E/1978/8/Add.12.

124. See, Analytical summary, United Nations Doc, ECOSOC: E/1979/14, para. 100.

125. Norway reserved the postion in respect of Article 8 para. 1 (d) of the International
Covenant on Economic, Socid and Cultural Rights because it was considered that the
sysem of a compulsory wages board and any new permanent statutory prohibitions
exceeding the limitationsin para. 2 of this Article would not be compatible with it. See, ibid.

126. See, Analytical Summary, United Nations Doc, ECOSOC, E/1979/14, para. 100; see also
United Nations Doc, ECOSOC, E/1978/8/Add.9.

127. See, United Nations Doc, ECOSOC, E/1978/8/Add.I5.

128. See, Analytical Summary, United Nations Doc, ECOSOC, E/1979/14, para. 101.

129. See, United Nations Doc, ECOSOC, E/1978/8/Add.I7.

130. See, United Nations Doc, ECOSOC, E/1978/8/Add.21.

131. The Governments of Bulgaria, the Byelorussian Soviet Socidist Repubic, the Czechodovak
Socidist Republic, the German Democratic Republic, Hungary, Poland and the Union of
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Some reports included information concerning restrictions imposed upon
the exercise of trade union rghts by some groups, and such restrictions aso
related to the right to strike.*** In Colombia, for example, in accordance with
the Constitution, strikes are prohibited in the public service.® In Cyprus, the
members of the armed forces, of the police and of the gendarmerie do not
have the right to strike.®>* In the Federal Republic of Germany, members of
the armed forces, the police, avil servants and judges whose conditions of
employment and remuneration are not determined by collective agreement
but by legislation, do not have the right to strike.** In Norway, members of
the armed forces, and certain groups holding public posts, do not have the
right to strike.**®

5. Summing up Proposition C

In summary, Proposition C, as presented within this chapter is valid. As
provided by this Proposition, there is a right to strike explicitly guaranteed by
Article 8 para. 1(d) of the International Covenant on Economic, Socid and
Culturd Rights.

The right to strike conferred by the International Covenant on Econ-
omic, Socid and Cultural Rights is a socio-economic right. But, in contrast to
other socio-economic rights secured within the International Covenant on
Economic, Socid and Cultural Rights, it imposes an immediate obligation.

However, such aright applies only to states that ratified the International
Covenant on Economic, Socia and Cultural Rights and therefore is of a more
limited scope than the one stemming from the ILO Constitution which was
presented by Proposition B.

Soviet Socidist Republics, see, United Nations Docs., ECOSOC, E/1978/8/Add.7, 8, 16,
18, 19, 23 and 24. See also, Analytical Summary, United Nations Doc, ECOSOC,
E/1979/14, para. 102.

See, Analytical Summary, United Nations Doc, ECOSOC, E/1979/14, para. 103.

. See, United Nations Doc, ECOSOC, E/1978/8/Add.I7.

. See, United Nations Doc, ECOSOC, E/1978/8/Add.21.

. See, United Nations Doc, ECOSOC, E/1978/8/Add.II.

. See, United Nations Doc, ECOSOC, E/1978/8/Add.12.
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PART Ill. The Scope and Extent
of the Right to Strike

1. Objectives of a Strike
11 INTRODUCTION

Article 10 of Convention No. 87 defines trade union organisations as organis-
ations of workers for furthering and defending their occupational interests.
Under Article 3 of Convention No. 87, trade union organisations have the
right to formulate their programmes and organise their activities. It is on the
basis of the right which trade unions are thus recognised as possessing, that
the Freedom of Association Committee of the Governing Body of the ILO
(CFA), has always considered the right to strike as a legitimate - and mdeed
essential - means by which workers may defend their occupational interests.!
It has been declared by the CFA that trade union activity, in al its facets, can
develop fully and in complete freedom only when the right to strike and the
right to bargain collectively at the global level are recognised in law and in
practice.’

The right to strike can be exercised in various ways. In the early history
of labour relations, the strike was the only recognised form of industrial
action, which expressed itself as a complete stoppage of work. In recent
decades, however, trade unions have begun to use other forms of collective
action such as the go-slow, the work to rule, the sit-down strike and the
repeated walk-out.® Since industrial action is meant to exert pressure on the
employer, a new and wider definition of strike has replaced the former one.*
Hence, the narrow definition of strike as a work stoppage only, has now been
replaced by a wide one and includes al the nuances mentioned above as
recognised weapons in collective action. But, whatever form of collective
action is used by the union, it will lie within the scope of the principles of
freedom of association only if the objective of the strike is defined and

1. See ILO: Committee on Freedom of Association, 194th Report, Case No. 893 (Canada),
para. 114; see also, e.g., 202nd Report, Case No. 893 (Canada), para. 22; 160th Report,
Case No. 672 (Dominican Republic), para. 67.

2. SeeILO: Committee on Freedom of Association, Report 219th, Case No. 842 (Argentina),
para. 22.

3. In this respect See, for example, ILO: Freedom of association and collective bargaining,
General survey by the Committee of Experts on the application of Conventions and
Recommendations, International Labour Conference, 69th Session (Geneva, 1983), para.
218.

4. Ibid., para. 199.
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andysed as legitimate by the CFA. Implicit in the right to strike is the
obligation to do so peaceably, with no attacks on persons or property, without
degenerating into riots.

12 ECONOMIC AND SOCIAL OBJECTIVES

The CFA has ruled many times that recourse to strike action is a legitimate
means available to workers and their organlsatlons for promotion and protec-
tion of their economic and socid interests.® Not only is the exercise of the
right to strike a legitimate step in alabour dispute, it is more often than not an
essential weapon for workers and their organisations to promote and protect
their economlc occupational and socid interests in the broad sense of the
term.” These interests do not only concern collective clams of an occupa-
tional nature, but dso the seeking of solutions to specific economic and soqal
policy questions and problems which have direct bearing on the workers®
The right to strike need not be restricted solely to mdustrlal disputes likely to
be solved through the signing of collective agreements.” Workers and their
organisations should be dlowed to express any dissatisfaction they may feel
regarding socid matters affecting them, so long as their action consists merely
of expression of a protest, and is not intended as a breach of the peace % The
CFA has aways stressed the importance of non-violence in actions of this
kind."*

The broad interpretation of the 'occupationa interests of workers and

5. See, for example, ILO: Committee on Freedom of Association, 199th Report, Case No. 943
(Dominican Republic), para. 170; 222nd Report, Case No. 1131 (Upper Volta), para. 95. In
addition it was also decided that strikes decided on systematically long before the negotia-
tions take place do not fdl within the scope of the principles of freedom of association; in
this respect See ILO: Committee on Freedom of Association, 139th Report, Cases Nos. 737
and 744 (Japan), 124.

6. See ILO: Committee on Freedom of Association, 238th Report, Case No. 1295 (the United
Kingdom/Montserrat), para. 172; see also, e.g., 214th Report, Case No. 1018 (Morocco),
para. 92; 214th Report, Case No. 1068 (Greece), para. 365; 222nd Report, Case No. 1131
(Upper Volta), para. 95; see in particular, 139%th Report, Case No. 722 (Spain), para. 393;
211th Report, Case No. 1025 (Haiti), para. 273.

7. See, for example, ILO: Committee on Freedom of Association, 139th Report, Case No. 722
(Spain), para. 393; 147th Report, Case No. 756 (India), para. 167; 149th Report, Case No.
709 (Mauritius), para. 111; 211th Report, Case No. 1025 (Haiti), para. 273; 214th Report,
Case No. 1081 (Peru), para. 261.

8. See ILO: Committee on Freedom of Association, 217th Report, Case No. 1089 (Upper
Volta), para. 239; see also, eg., 181st Report, Case No. 899 (Tunisia), para. 242; 214th
Report, (Peru), para. 261; 218th Report, Case No. 1131 (Upper Volta), para. 776.

9. See ILO: Committee on Freedom of Association, 190th Report, Case No. 913 (Sri Lanka),
para. 450.

10. Ibid.; see also, e.g., ILO: Committee on Freedom of Association, 172nd Report, Case No.
885 (Ecuador), para. 384; 177th Report, Case No. 888 (Ecuador), para. 135; 177th Report,
Case No. 889 (Colombia), para. 326; 181st Report, Case No. 899 (Tunisia), para. 242; 181st
Report, Case No. 885 (Ecuador), para. 199; 214th Report, Case No. 1054 (Morocco),
paras. 670 and 678; 238th Report, Case No. 1309 (Chile), para. 364.

11. See ILO: Committee on Freedom of Association, 177th Report, Case No. 884 (Peru), para.
301.



workers' organisations' provided by the CFA recommendations, is the realis-
tic result of the developments which took place in the field of labour relations.
These developments brought modern theories of labour relations to view this
system as three-dimensional, including the government in this framework as a
third active force. Workers' interests are often determined by national econ-
omic policy, or affected by minimum standards provided by legislation - the
workers' standard of living rises by obtaining wage increases, and by the
freezing of taxes, and prices. National package deals regarding wages, taxes
and prices are frequently replacing common collective bargaining, especialy
in times of economic crisis. Such developments justify the statement of the
Committee of Experts in 1983 that 'Developments in the trade union move-
ment show that the promotion of working conditions through collective
bargaining, though still a major feature of trade union action, increasingly
involves 2partici pation by organisations in economic and social policy making
bodies."

The number of objectives attainable by recourse to strike action has
expanded and developed gradually over the years, beginning with immediate
monetary compensation and finally embracing far-reaching social goals. To
take a specific case, when a general strike was declared against an Ordinance,
it was in reality, a strike against governmental policy. The CFA recognised
the right of the workers and their organisations to criticise the government's
economic and social policy in this case. Despite the fact that the strike was
against the government's policy, it was considered to be a non-political
protest against an employer, since under these particular circumstances the
government was regarded basically as an important employer.”®* Hence, the
CFA was fairly certain that such allegations could not be summarily dismissed
at the outset on the ground that it was not a bona fide labour dispute. It was
somewhat later that the CFA recognised the right of the workers to pursue
through the exercise of strikes their occupational and economic interests in
the broad sense of the term.*

Another example in which the CFA was confronted with such a question
was by the complaints presented by the ICFTU, the Federation of Peruvian
Light and Power Workers and various other trade union organisations against
the Government of Peru.”® The complainants alleged that on 27 October 1981
the Upper House of the Peruvian Congress approved a hill to regulate the
right to strike, which according to the complainants contained provisions
contrary to the ILO Conventions. Section 4 of this Bill stated as follows:

Section 4. Strikes by workers shall be intended for:
(@) obtaining better economic and working conditions; and
(b) ensuring compliance by the employer of provisions of law or

12. ILO: Freedom of association and collective bargaining, General survey by the Committee of
Experts on the application of Conventions and Recommendations, International Labour
Conference, 69th Session (Geneva, 1983), para. 195.

13. See, for example, ILO: Committee on Freedom of Association, 58th Report, Case No. 221
(the United Kingdom/Aden), para. 109.

14. See, for example, the cases mentioned supra, note 7.

15. See ILO: Committee on Freedom of Association, 214th Report, Case No. 1081 (Peru).
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collective agreements and the restoration of any of the workers
rights and benefits that may have been infringed or prejudiced.

In the light of its above mentioned approach to the use of the strike weapon,
the CFA recommended that the aims which could be attained by strike action
must not necessarily be limited to 'obtaining better . . . working conditions,
or 'ensuring compliance by the employer of provisions of law or collective
agreements and 'the restoration of any of the workers' rights . . ." but must
aso include seeking solutions to economic and socid policy matters which are
of direct concern to the workers and have efect on their well-being.”®
Consequently, the CFA recommended that it would be appropriate for the
future Act to provide for a broader range of objectives which might be
pursued and attained by strike action.”

13 POLITICAL OBJECTIVES

It was dways stressed that strikes which are purely political in naIure do not
fal within the scope of the principles of freedom of association.'® There have
been strikes in which the political and occupational aspects were inter-twined
to the extent that it was almost impossible to separate one from the other.
Under such circumstances, it is not easy to decide whether the workers' act of
protest fals within the scope of the principles of freedom of association. For
example, the CFA was cdled upon to express an opinion concerning the
political aspects of a strike cadled by the Guyana Agricultural and General
Workers Union (GAWU), which revolved around the levy on sugar.’ This
levy, which in effect wiped out the benefits derived by the workers from the
profit-sharing scheme, dated back to 1974. The strike, however, broke out
only in 1977, a atime of increasing dissension between the Government and
the opposition political faction, whose leaders occupied senior posts in the
GAWU. The CFA pointed out in this case that athough called for mdustrlal
reasons, the strike seemed to have very strong politica overtones.?

Furthermore, it was also pointed out by the CFA, that political matters
not involving the exercise of freedom of association are outside its range of
competence, as such cases may be political in origin or present certain
political aspects. However, they should be examined in substance to see if
they raise questions directly concerning the exercise of trade union rights.*

16. See ILO: Committee on Freedom of Association, 214th Report, Case No. 1089 (Peru),
para. 261.

17. Ibid.

18. See ILO: Committee on Freedom of Association, 190th Report, Case No. 913 (Sri Lanka),
para. 450; seealso, e.g., 158th Report, Case No. 824 (Benin), para. 295; 177th Report, Case
No. 884 (Peru), para. 301.

19. See ILO: Committee on Freedom of Association, 177th Report, Case No. 890 (Guyana).

20. Ibid., para. 171.

21. See, for example, ILO: Committee on Freedom of Association, 187th Report, Case No. 857
(the United Kingdom/Antigua), para. 263. In addition the Committee pointed out many



The meaning of the term 'workers' occupational interests' with al the
ramifications resulting from a broad interpretation thereof, is closely related
to the general question of the political involvement of trade unions. The CFA
expressed its opinion that certain difficulties might arise if trade unions were
generally prohibited from engaging in political activities; in particular be-
cause, interpretations of the relevant provisions become subject to change
and might considerably restrict the possibility of action by the organisations.??
The CFA further indicated that such a prohibition would certainly be unrea-
listic in practice, because then the trade union would be deprived of the
possibility of expressing publicly its opinion regarding the government's
economic and social policy, an area of high priority in the goals the trade
union sets for itself in its function of protecting workers' interests. It was also
recommended that trade union organisations exert upon themselves the
necessary amount of self-discipline, and not over-indulge in political activities
at the expense of neglecting their true function - promotion of workers
interests.?® Thus, when trade unions, in accordance with the national law and
practice of their respective countries, and the decisions of their members,
decide to establish relations with a political party or to undertake constitu-
tional political action as a means towards the advancement of their economic
and social objectives, such political relations, or activities, should not be of
such a nature as to compromise the raison d'etre of the trade union movement
or its socia and economic functions, irrespective of political changes in the
country.?*

The Bolivian trade unions learned a bitter lesson shortly after August
1971, when a new regime took over the reins of government. The political
situation in the country was best described by the CFA as highly complex,
because of the establishment and operation of the People's Assembly, a body
whose powers were not derived from the Constitution. It was a body in which
the Bolivian Central of Workers led a prominent role. This body was estab-
lished in the final month of the outgoing Government's term. The new

times that where complaints concern alleged infringements of trade union rights committed
under a state of emergency or a state of Sege or under terms of an international security
Act, it has dways expressed the opinion that it was not competent to come to a decision on
the need or the advisability of such legidation, which is a question purely politica in
character. However, it has taken the view that it should consider the repercussions which
such legidation might have on the free exercise of trade union rights. In this respect see, for
example, ILO: Committee on Freedom of Association, 25th Report, Case No. 136 (the
United Kingdom/Cyprus), para. 144; 33rd Report, Case No. 184 (Haiti), para. 94; 78th
Report, Case No. 364 (Ecuador) para. 82; 1514 Report, Cases Nos. 798 (Cyprus) and 799
(Turkey) para. 101; 165th Report, Case No. 873 (India), para. 107.

22. See, for example, ILO: Committee on Freedom of Association, 162nd Report, Case No.
685 (Balivia), para. 33.

23. See, for example, ILO: Committee on Freedom of Association, 162nd Report, Case No.
685 (Bolivia), para. 33. In this connection the CFA emphasised the importance which it
attaches to the principle established in the Resolution adopted by the International Labour
Conference in 1952 concerning the independence of the trade union movement.

24. See, for example, ILO: Committee on Freedom of Association, 162nd Report, Case No.
685 (Bolivia), para. 33.
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Government closed down the Bolivian Central of Workers, since it consid-
ered that that organisation had digressed from its function as a trade union,
and had been transformed into an essentially political party.”

The CFA has dways maintained that activities of members of occupa
tional organisations should be limited to the fidd of trade unionism, and that
smilarly, the government should refrain and be restrained from interfering in
the functioning of trade unions, whose fundamental am is the advancement
of the workers on the socia and economic fronts.?® The CFA has resffirmed
the principle contained in the 1952 International Labour Conference resolu-
tion, that governments, in seeking the co-operation of trade unions to carry
out their economic and socid policies, should recognise that the value of this
co-operation rests to a large extent on the freedom and independence of the
trade union movement. Therefore, governments should not attempt to trans-
form the trade union movement into a political arm of the party, nor should
they attempt to interfere with the normal functions of a trade union move-
ment because of its fregy established relationship with a political party.?’

The CFA has recognised that a trade union may seek its ams by means
of political action, and has expressed the opinion that States should be able at
times, to entrust to the judicial authorities the task of preventing abuses. This
must be done without prohibiting in general terms the political activities of
occupational organisations, and applies to cases where abuses are committed
by organisations which have logt sight of the fact that their fundamental
objectives should be the economic and socid advancement of their mem-
bers.® In addition, the CFA emphasised the importance of distinguishing
between recognition of freedom of association and questions relating to the
country's political evolution. Neither should there be confuson between
trade unions' performance of their specific functions and the possible pursuit
by certain of their members of other activities having nothing to do with trade
union functions.® It should be remembered that in such a case the pena
responsibility which such persons may incur by such acts, should in no way
result in measures amounting to_depriving the unions themselves, or their
leaders, of their means of action.*

25. |bid., para. 30. Another example to the same effect can be learned from the Bangladesh
case, in this respect see ILO: Committee on Freedom of Association, 187th Report, Case
No. 861 (Bangladesh), para. 463.

26. See, for example, ILO: Committee on Freedom of Association, 187th Report, Case No. 857
(the United Kingdom/Antigua), para. 265.

27. See, for example, ILO: Committee on Freedom of Association, 187th Report, Case 857 (the
United Kingdom/Antigua), para. 265; in this respect see also, 110th Report, Case No. 519
(Greece), para. 76; 127th Report, Case No. 660 (Mauritania) paras. 279-280; 217th Report,
Case No. 1097 (Poland), para. 714.

28. See, for example, ILO: Committee on Freedom of Association, 162nd Report, Case No.
685 (Bolivia), para. 34; 191st Report, Case No. 763 (Uruguay), para. 27; 211th Report,
Case No. 965 (Malaysia), para. 200.

29. See, for example, ILO: Committee on Freedom of Association, 194th Report, Case No. 887
(Ethiopia), para. 85.

30. lbid.



2. Genera Prohibition of Strikes and the Suspension of the
Right to Strike

21 GENERAL PROHIBITION OF STRIKES*

The right to strike is the essential weagpon in the armoury of workers
organisations whereby the occupationa interests of the workers can be
attained, and having once been attained, defended.® A general prohibition,
or a prolonged suspension of the right to strike, is in contradiction with
Article 10 of Convention No. 87 which recognisesthe right of trade unionsto
formulate and defend the rights of their members. This same prohibition or
suspension of the right to strike also violates Article 3 of the same Conven-
tion, which gives to the unions the right to organise their activities and
formulate their programmes.

A general prohibition of strikes can be attained directly by the passage of
a specific law to that effect. A case in point was the prohibition of the right to
strike in leerlaby Decree No. 12 of 30 June 1980, which was examined by
the CFA.* In its recommendations, it was pointed out by the CFA that the
Committee of Experts, in its comments addressed to the Government in 1983,
had already drawn attention to the fact that the legidation in Liberia con-
tained restrictions on the application of Convention No. 87. In this respect,
the Committee of Experts pointed out that a general prohibition of the right
to strike serioudy limits the ability of trade unions to further and defend the
interests of their members.

A genera prohibition of strikes can be attained indirectly, as a result of
the cumulative effect of the settlements of labour disputes by means of
compulsory conciliation and arbitration procedures the final award of which
is binding upon the parties concerned.® By such procedures it is possible in
practice to put a stop to any strike. The substitution of compulsory arbitration
for the right to strike, by legidative means, as a manner of resolving labour
disputes, is a violation of Article 3 of Convention 87, WhICh guarantees the
workers' organisations the right to organise their activities.®

For example, the Maur|t| us Industrial Relations Act No. 67 of 1973 was
examined by the CFA.* According to this statute, any industrial dispute,
must be reported to the competent minister, who may accept or reject the

31. See ILO: Freedom of association and collective bargaining, General survey by the Commit-
tee of Experts on the application of Conventions and Recommendations, International
Labour Conference, 69th Session (Geneva, 1983), paras. 204-206.

32. See, for example, ILO: Committee on Freedom of Association, 78th Report, Case No. 354
(Ecuador), para. 84; 160th Report, Case No. 842 (Argentina), para. 443.

33. ILO: Committee on Freedom of Association, 233rd Report, Case No. 1219 (Liberia), para.
653.

34. In thisrespect see, ILO: Freedom of association and collective bargaining, General survey by
the Committee of Experts on the application of Conventions and Recommendations,
International Labour Conference, 69th Session (Geneva, 1983), para. 204.

35. ILO: Committee on Freedom of Association, 226th Report, Case No. 1140 (Colombia),
para. 293, 236th Report, Case No. 1140 (Colombia), para. 145.

36. ILO: Committee on Freedom of Association. 149th Report, Case No. 709 (Mauritius),
para. 89.
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report made to him by one of the parties. If the report is accepted the minister
may refer the dispute to the Permanent Arbitration Tribunal. The CFA
concluded that when a minister solely at his discretion, saw fit to submit a
labour dispute to compulsory arbitration, thereby preventing recourse to a
strike, that the right to strike was severely restricted.®” If any legislative
provision directly or indirectly affects the use of the strike weapon, then this
provision has restricted one of the most important activities of trade unions.®®

In Case No. 641 (Columbia), statutory provisions allowed employers to
submit every labour dispute to compulsory arbitration once having decided
that collective bargaining would bear no fruit.* In this case the procedure
would prevent recourse to strike action. A system like the one confronting the
CFA in Case No. 614 (Peru), resulted in an absolute prohibition of strikes,
since it was based on legislation providing binding arbitration in disputes not
settled by other means.*” The Bangladesh legal system contains another
example of an indirect general prohibition of strikes. Section 8 of the Bang-
ladesh Industrial Relation (Regulation) Ordinance (No. XXVI) of August
1982 deprives workers of the right to strike by requiring that al labour
disputes be submitted directly to labour courts. Appeals from the labour
courts can go only to the Chief Martial Law Administrator. This Ordinance
was examined by the CFA,*" which came to the conclusion that Section 8 of
the Ordinance read with Section 6 (compulsory arbitration to settle industrial
disputes), results in a severe limitation on the workers' right to organise their
activities and formulate their programmes.*?

The guarantee of the right to strike must be genuine and therefore
recognised in law and in practice. For example, in Argentina the suspension
of the right to strike was set out in Section 1 of Act No. 21,261 of March 1976
and maintained in section 14 of Act No. 21,400 of 3 September 1976. This
legislation was examined by the CFA on various occasions.*® In 1982 the
Government claimed that in practice the workers took part in a general strike
and that strikes do in fact occur in the country. It was further claimed that
when confronted with such events, the labour authorities act prudently and
reasonably.** In its recommendations, the CFA pointed out that trade-union

37. lbid, para. I11; see also, e.g., ILO: Committee on Freedom of Association, 112th Report,
Case No. 385 (Brazil), para. 76; 118th Report, Case No. 559 (Trinidad and Tobago), para.
139; 123rd Report, Case No. 614 (Peru), para. 34; 130th Report, Case No. 641 (Colombia),
para. 14; 133rd Report, Case No. 629 (Nicaragua), para. 219.

38. Ibid.

39. ILO: Committee on Freedom of Association, 130th Report, Case No. 641 (Colombia),
para. 14.

40. ILO: Committee on Freedom of Association, 123rd Report, Case No. 614 (Peru), para. 35.

41. ILO: Committee on Freedom of Association, 230th Report, Case No. 1214 (Bangladesh),
paras. 344-346.

42. |bid.

43. ILO: Committee on Freedom of Association, Case No. 842 (Argentina), in the following
Reports; 160th Report, paras. 394-444; 165th Report, paras. 118-150; 175th Report, paras.
7-42; 180th Report, paras. 5-32; 184th Report, paras. 5-32; 189th Report, paras. 6-72;
192nd Report, paras. 5-57; 196th Report, paras. 5-45; 197th Report, para. 7; 201st Report,
paras. 19-27; 203rd Report, paras. 5-22; 210th Report, paras, 4-51; 212th Report, paras.
5-26; 219th Report, paras. 5-32; 223rd Report, paras. 5-35; 231st Report, paras. 4-25.

44. |ILO: Committee on Freedom of Association, 219th Report, para. 14.
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activity can only develop fully and in complete freedom when the right to
strike and the right to bargain collectively at the global level are recognised in
law and in practice.”® The CFA noted its satisfaction only when the right to
strike was fully restored by Act No. 22,825 of June 1983.

22 TEMPORARY SUSPENSION OF THE RIGHT TO STRIKE

The sanctity of the right to strike is not absolute. There are cases when a
prohibition of the right to strike would be justified if imposed:

1. in a situation of acute national emergency, and even then,
2. only as a transitory measure.*’

For example, in Case 1097 (Poland) when martial law was proclaimed on 13
December 1981, all trade union activities were suspended including of course
the suspension of the right to strike.*® The Government claimed that these
measures were necessary to prevent a civil war and counteract the signs of
anarchy and economic chaos endangering the fundamental interests of the
Polish nation and State.”* The CFA was deeply committed to the principle
that in no case did the solution to the economic and social problems besetting
a country lie in the isolation of trade union organisations and in the suspen-
sion of their activities.>

It should be emphasised in this respect, that the CFA has declared, time
and again, that the existence of martial law is incompatible with the exercise
of trade union rights. Therefore, for example, a ban on al trade union
activities in the national airline sector, imposed in Pakistan by Martial Law
Regulations No. 52 - even if only of a temporary nature - constituted according
to the recommendation of the CFA, an infringement of the principle of freedom

45. 1bid., para. 22.

46. ILO: Committee on Freedom of Association, 231st Report, para. 21.

47. ILO: Committee on Freedom of Association, 177th Report, Case No. 884 (Peru), para.
300; 160th Report, Case No. 842 (Argentina), para. 443; 224th Report, Cases Nos. 997,
999, 1027 (Turkey), para. 27; Report 218th, Case No. 1133 (Nicaragua), para. 115.

48. For this case see ILO: Committee on Freedom of Association, the following Reports: 214th
Report, paras. 696-750; 217th Report, paras. 666-719; 221st Report, paras. 5-99; 225th
Report, paras. 5-63; 229th Report, paras. 5-53; see also Report of the Commission
instituted under article 26 of the Constitution of the ILO to examine the complaint on the
observance by Poland of Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining Conven-
tion, 1949 (No. 98), Poland, Official Bulletin, (Geneva, ILO), Vol. LXVII, 1984, (Special
Supp.).

49. ILO: Committee on Freedom of Association, 214th Report, para. 714.

50. Ibid., para. 745.

51. See, for example, ILO: Committee on Freedom of Association, 224th Report, Cases Nos.
997,999 and 1029 (Turkey) paras. 5-65, in particular para. 27, for these cases see also, 207th
Report, Cases Nos. 997 and 999, paras. 275-315; 208th Report, Cases Nos. 997 and 999,
paras. 342-370; Case No. 1029, paras. 42-431; 211th Report, paras. 458-498, 214th Report,
paras. 541-573; 220th Report, paras. 5-107; 228th Report, paras. 5-69; 232nd Report,
paras. 5-85; 235th Report, paras 5-42; 237th Report, paras. 5-43; 240th Report, paras.
7-49.
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of association.®® Hence, the question is whether in other circumstances, if
martial law was not proclaimed and only the right to strike would have been
suspended, the CFA would not have justified the suspension of the right to
strike, if limited in time and in scope to the immediate period of emergency,
according to the Government's dlams of an acute national crisis.®

Sometimes it is virtually impossible to reach a definitive conclusion as to
the judtification of a general prohibition of strikes. Such a prohibition can be
judtified at the time it was proclaimed, but in the long run, the afore-
mentioned justification disappears. Argentine Case No. 842 serves as a good
example of such a development. When the CFA firg examined the complaint
againg the Government of Argentina it was aleged inter alia that the right to
strike was suspended by force of Section 1 of Act No. 21,261 of March 1976
and maintained in Section 14 of Act No. 21,400 of September 1976 The
government claimed that al the measures taken were in response to an
emergency and temporary in nature.®® The Government pointed out, for
example, that the situation had never before been that grave in Argentina,
inflation havlng risen to 566.3 per cent in the period from March 1975 to
March 1976.® Under these circumstances, the CFA noted the explanations
given by the government W|th regard to the circumstances which led to the
adoption of such measures.”” The Committee also noted the statement of the
Government that the restrictions on the right to collective bargaining and the
right to strike were temporary measures and were necessary in view of the
grave economic situation of the country. But, on this occasion the Committee
stated that a general prohibition of strikes was an important restriction of one
of the essential means by which the workers could defend and promote their
interests and therefore such a prohibition should be imposed exclusvely as a
transitory measure in a situation of acute national emergency.® However,
when the ban on strikes was not repealed, and in view of the fact that the
restriction of the right to strike had been in force for more than sx years, the
Committee considered that one of the Government s priorities should be to
grant genuine recognition of the right to strike.”

Notwithstanding, under emergency war-time legidation of a country
engaged in hodtilities it may be necessary for trade unions, like other collec-
tives and individuals, to accept greater restrictions on the|r freedom of action
than is normally the case under peace-time legisation.* At the same time it
would be desirable that such restrictive legidation should be replaced by

52. ILO: Committee on Freedom of Association, 217th Report, Case No. 1075 (Pakistan),
para. 608.

53. See, for example, ILO: Committee on Freedom of Association, 224th Report Cases Nos.
997, 999 and 1029 (Turkey), para. 27.

54. 1LO: Committee on Freedom of Association, 160th Report, para. 400.

55. Government's reply, ILO: Committee on Freedom of Association, 160th Report, para.
427.

56. Ibid., para. 425.

57. Ibid., para. 434.

58. Ibid., para. 443.

59. ILO: Committee on Freedom of Association, 219th Report, para. 22.

60. See, for example, ILO: Committee on Freedom of Association, 17th Report, Case No. 73
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legidation which alows a full measure of freedom of association, as close as
possible to the conclusion of hostilities.®

3. Restrictions of the Right to Strike
31 INTRODUCTION

While a genera ban on strikes is in contradiction to Article 3 of Convention
No. 87, under special circumstances certain restrictions can be imposed upon
the exercise of such a right. These redtrictions are of a diverse character and
concern prohibition of strikes by specific categories of warkers, in particular,
public servants or those employed in essential services® restrictions of the
use of certain methods employed in the exercise of such aright, or limitations
of certain procedural aspects related to the exercise of the right to strike.

32 REASONABLENESS OF THE RESTRICTIONS

Legd provisons which impose restrictions on the exercise of the right to
strike must be reasonable, and in any event, they must be narrow in scope by
placing limitations only on workers and workers' organisations engaged in the
essentia or public services. Under no circumstances should legd provisions
place restrictions on strike actions by workers or their organisations that are
not involved in essential or public services.®® Hence, the conditions that have
to be fulfilled in order to render a strike lawful must not place substantial
limitations on the means of action open to trade union organmtlons to
promote their interests and formulate their programmes of action.** It should
be remembered that while workers' organisations are under obligation to
respect the law of the land, this lav must not be such asto impair, nor must it
be so gpplied asto impair, the generally accepted rights of trade unions.* The
provisions of Article 8 of Convention No. 87 prescribe that in exercising the
rights provided for in the Convention, workers and their organisations, like
other persons or organised collectivities, shal respect the law of the land,
which shdl not be such as to impede the guarantees provided for in Conven-
tion No. 87.7 In thislight, aswill be analysed further, the CFA has examined

(the United KingdonVBritish Honduras), para. 72; 25th Report, Case No. 136 (the United
Kingdom/Cyprus), para. 177.

61. ILO: Committee on Freedom of Association, 17th Report, Case No. 73 (the United
Kingdom/British Honduras), para. 72.

62. For essential services and public service see infra, see also, e.g., ILO: Committee on
Freedom of Association, 217th Report, Case No. 1065 (Colombid), para. 557; 240th
Report, Case No. 134 (Codta Rica), para. 102
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allegations that specific legal provisions which restrict the right to strike were
inconsistent with the principles of freedom of association.

33 COMPENSATORY PROCEDURES

Where it is permissible to restrict the right to strike, as for example, in the
case of essential services or in the public service — adequate guarantees
should be provided to safeguard the workers' interests.®’” Such guarantees
include provisions for impartial and speedy conciliation and arbitration proce-
dures, in which the parties can participate at every stage of the procedure and
in which the awards are binding on both parties and are applied promptly and
to the letter of the law.®

For example, in a case which concerned allegations against the Govern-
ment of Japan,®® the Japanese Government was required to grant wage
increases to various public corporation and national enterprises as a result of
an arbitration procedure. Within the judgement, the compulsory arbitration
tribunal, in order to ensure speedy implementation of the awards, called upon
the Government authorities to take special action in the allocation of the
necessary funds. According to the complainants, the failure to implement
these awards promptly and their referral to the Diet to seek the funds
constituted an infringement of the principles of freedom of association and, in
particular, of the guarantee of the full and prompt implementation of arbitra-
tion awards, which should be provided where the right to strike is prohibited.
The CFA noted that in order to constitute a compensatory procedure for
waiving the right to strike, the arbitration awards, once they have been made,
should be fully and promptly implemented.”® Moreover, it was also stressed
that the reservation of budgetary powers to the legislative authority should
not have the effect of preventing compliance with the terms of awards handed
down by the compulsory arbitration tribunal, implying that inclusion of such
an authority, might detract from the effective application of the afore-
mentioned principles.”

In another case, a proposed Bill to regulate the right to strike, which was
approved by the Upper House of the Peruvian Congress on 27 October 1981,
was examined by the CFA.”? This Bill did not grant the right to strike to
workers employed in essential services nor did it provide for machinery to

67. See, for example, I1LO: Committee on Freedom of Association, 214th Report, Case No.
1081 (Peru), para. 265.

68. lbid., see also, e.g.. ILO: Committee on Freedom of Association, 218th Report, Case No.
1151 (Japan), 361; 217th Report, Case No. 1034 (Brazil), para. 413; 226th Report, Case No.
1113 (India), para. 204; 211th Report, Case No. 1046 (United States), para. 372; 211th
Report, Case No. 965 (Malaysia), para. 199.

69. ILO: Committee on Freedom of Association, 218th Report, Case No. 1151 (Japan), paras.
349-361; see also 139th Report, Cases Nos. 737 to 744 (Japan), para. 122; Case No. 725
(Japan), para. 330; 142nd Report, Cases Nos. 745, 753 and 755 (Japan), para. 125.

70. ILO: Committee on Freedom of Association, 218th Report, 1151 (Japan), para. 359.
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compensate for the restrictions on the right to strike which were imposed on
these workers.” In its recommendations, the CFA expressed its trust that the
legislature would take due account of the above-mentioned principles, and
would see to the provision of the required strike compensatory procedures.
The principle of strike compensatory procedures was applied in yet
another case, which concerned the Canadian legal system, during the wage
restraint period.”® It was alleged that Article 3 of Convention No. 87 was
violated by the combined effect of Section 6 (1) of the new Act, the Public
Sector Compensation Restraint Act (PSCRA) which became law on 4 August
1982, and Paragraph 101 (2) (@) of the Public Service Staff Relations Act
(PSRRA), resulting in the prohibition of the right to strike during the wage
restraint period without provision of adequate strike compensatory proce-
dures.” The Committee examined the situation and came to the conclusion
that in the instant case, at least legally, adequate guarantees did exist.”® As
examples they cited Section 7 of the PSCRA, which alowed for limited
collective bargaining, and Section 16 which allowed for making exemptions
from the PSCRA. In addition the mediation procedures under the PSSRA
continued to apply. Furthermore, it was stressed that under Section 6 (2) of
the PSCRA, the Treasury Board could authorise change, including any
increases in wage rates up to a certain amount, in certain circumstances,
including cases where the parties fal to agree to change the terms and
conditions of a compensation plan.”” When all these facts were taken into
consideration, the CFA held the opinion that the denia of the right to strike
under such circumstances, despite the measures taken to place certain restric-
tions on wage bargaining, was nevertheless accompanied by procedures which
allowed not only for bargaining beyond the minimum levels fixed by the
PSCRA, but also alowed for exceptions to be made. There were aso
provisions for mediation in case of dispute. But, the question under consider-
ation was concerned not only with the existence of compensatory procedures,
but also with their effective implementation. Therefore, it was concluded that
the extent to which these procedures adequately compensate the workers
concerned for the denial of the right to strike, depended on their effectiveness
in practice.” Hence, the Government was requested to ensure that individual
claims would be examined fully and in good faith, in order to determine
whether an exception to the application of the PSCRA should be made.”

The aspect of impartiality of the strike denial compensatory procedures
was examined in the case of railway employees in India.®® The allegations in
this case related, inter alia, to Section 36B of the Industrial Disputes (Amend-

73. lbid., para. 265.
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ment) Bill, introduced into Parliament on 23 April 1982, which granted to the
Government, at its discretion, the right to exclude certain public employees
from the scope of the principle Act. The CFA, after examining the provision
in gquestion, considered that it would appear to give the Government con-
cerned unduly wide discretion to exclude employees of the State from the
scope of the Industrial Disputes Act.®! Furthermore, it was maintained by the
CFA that the machinery for settling disputes provided by the industrial
Disputes Act, was the only means through which employees of the State
could bring the settlement of disputes to the courts. Other forms of regulation
of disputes did not ensure the same degree of |mpart|aI|ty and independence
as that guaranteed by the Industrial Disputes Act.?? In view of these factors,
the CFA considered that the application of Section 36B of the Industria
Disputes Act to railway employees would place them in a less, favourable
position than they enjoyed at present, as it would expose these employees to
dispute settlement procedures which did not have the confidence of the
workers involved. Consequently, the Commlttee expressed the hope that the
new provision 36B would not be used.®

4. Public Service

The CFA has repeated on many occasions that as regards public employees,
recognition of the prinugle of freedom of association does not necessarily
imply the right to strike.™ Moreover, the CFA pointed out that the Labour
Relations (Public Service) Conventlon 1978 (No. 151), does not deal with the
question of the right to strike.®® But, it should not be forgotten, that Conven-
tion No. 98 applies both to the private sector and to nationalised undertakings
and public bodies. However, Article 6 of Convention No. 98 contains the
possibility of excluson only as to public servants engaged in the administra-
tion of the State.®

The CFA further pointed out that in this connection the Committee of
Experts on the application of Conventions and Recommendations has
stated,®” that while the definition of public servants may vary to some degree
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under the various national legal systems, the exclusion of al persons em-
ployed by the State or in the public sector from the scope of the Convention,
is contrary to the meaning of the Convention.®® This applies to employees
who do not act as agents of the public authority - even though they may be
granted a status identical with that of public officids engaged in the admin-
istration of the State. Consequently, the distinction to be drawn, would
appear to be basically between civil servants employed in various capacitiesin
Government ministries, or comparable bodies and other persons employed
by the Government, by public undertakings or by independent public
corporations.

Hence, the above mentioned distinction is relevant regarding the pro-
hibition of strikes. It was indicated by the CFA that, as one of the essential
means through which workers and their organisations may promote and
defend their occupanonal interests, the nght to strike may be denied or
seriously restricted only in public services in the strict sense of the term.% If
the term public service is defined too broadly, the principle of limitation or
proh|b|t|on of the right to strike in this sector would become bereft of al
meaning.”* Hence, the CFA recommended, in light of the above-mentioned
distinction made by the Committee of Experts on the application of Conven-
tions and Recommendations, that the prohibition of the right to strike of
public servants should be confmed to public servants acting in their capacity
as agents of the public authority.%?

For example, the Norweigian Society of Engineers alleged intervention
in the legal activities of the complainant trade union organisation, because the
Government adopted special legislation prohibiting that organisation from
caling a strike in a particular dispute. Although the company in the dispute
was wholly owned by the Government, it was organised as an autonomous
company engaged in industrial production.’® In this case, the ban on strike
action could not be justified as related to the public service. Employees in a
Government-owned autonomous undertaking are not considered to be public
servants in the strict sense of the term. Therefore, the strike prohibition could
be justified, in the prevailing circumstances, if at all, only if related to
essential services.®® The CFA pointed out that it would not be appropriate for
all publicly-owned undertakings to be treated in the same manner regarding
limitations on the right to strike, without making a distinction in the relevant

survey by the Committee of Experts on the gpplication of Conventions and Recommen-
dations, International Labour Conference, 69th Session (Geneva, 1983), para. 214.
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legidation between those companies which were genuinely essential, because
any cessation of their activities would cause public hardshlpé and those
companies which were not essential, according to this criterion.

In another case, which concerned teachers in the province of British
Columbia in Canada, it was aleged inter alia that, athough the pertinent
provincia legidation was silent on the right of public servants to strike outside
collective bargaining issues, the Minister of Education had threatened to
dismiss any teachers who took part in any work stoppage called in protest
againgt the wage restraint measures which were in effect® In its reply,
regarding the aleged threats against any protest action by teachers, the
Government pointed out that at the time strikes by teachers did not have the
protection of the British Columbia Labour Code. The Government clarified
its stand by saying that unauthorised absences from the classroom would be
classfied under the School Act as misconduct subject to disciplinary action,
even including dismissal. The CFA came to the conclusion that workersin the
education sector ought to enjoy the right to strike, since they could not be
considered as public servants acting in their capacity as agents of the public
auth09r7ities, nor as working in essential services in the drict sense of the
term.

Degpite the fact that the right to strike can be restricted in the public
sarvice, there are countries whose legd systems, explicitly or implicitly,
recognises the right to strike of public servants, or make no_ dlstlnctlon
between strikes in the public sector and strikes in the private one.*® In such a
case these workers can lawfully engage in strike action. The Laws and
Regulations in force may, however, restrict the exercise of the right to strike
by people in certain positions.

For example, the Federation of Greek Primary School Teachers alleged
in its complaint that Act No. 643/77 respecting the trade union freedoms of
officids and employees of public services, was contrary to Convention No. 87,
because thisAct, in practl ce, abolished the right to strike, by imposing certain
procedural restrictions.® These allegations were rejected regarding the
categories of employees whose right to strike was restricted - since the CFA
found that the Act of 1977 granted the right to strike to most officids and
employees of the State, with the exception of bodies whi ch were not entitled
to enjoy this right, namely the judiciary and the police.!®
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100. Ibid., para. 68.

108



As will be analysed further, when the right to strike of public employees
or of essential services, is not restricted, various requirements may be im-
posed, in case of a strike, in an area in which minimum services must be
maintai ned.

5. Essentia Services

The restriction of the right to strike as pertaining to essential services may be
justified,’* though, essential services must be interpreted in the strict sense of
the term.'®2 Only services whose interruption would endanger the life, per-
sonal safety, or health of the whole or part of the population will be
considered genuinely essential .’ In other words, the general principle is that
essential services are only those services whose interruption would endanger
the life, personal safety, or health of the whole or part of the population.*®*

On many occasions the CFA was called upon to examine the extent to
which certain services could be recognised as essential services. For example,
strikes taking place in the medical and health sector were considered to be
strikes in essential services.'® Furthermore, the CFA considered that the
withdrawal of services by air traffic controllers could endanger the life and
safety of large numbers of air passengers and flying staff.'® It was, therefore,
of the opinion that the exclusion of this particular category of employees from
the right to strike did not constitute a violation of the principles of freedom
of association.™®” Services for the supply of water were recognised by the CFA
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as constltutlng an essential service, an area where strike action might be
prohibited.'®

In contrast, the CFA did not consider that the banking sector was an
essential service in the gtrict sense of the term.*® The same conclusion of non-
essentiality was reached when restrictions of the right to strike in airline
companles were examined. Such restrictions were not justified from this point
of view."™ Moreover, the CFA recalled that teachers should enjoy the right
to strike since they did not work in an essential service whose interruption
would endanqer the life, personal safety, or health of the whole or part of the
population."* The CFA could not consider that the mining sector as awhole
was an essentia service in which the right to strike could be prohi blted “The
same conclusion aso held where the fishing sector was concerned.™ It was
aso pointed out by the CFA that rail transportation per sewas not considered
as an essential service in the strict sense of the term.** Ports'* and telecom-
munications were not essential in the Strict sense of the term and conse-
quently strike restrictions should not apply to them.™®

On severd occasions the CFA was confronted with the question of
whether serious economic losses to the economy, or other consequences like
lay-offs caused by a dtrike judtify the prohibition of strike action in such
services ™ For example, the CFA was called upon to examine the legidation
prohibiting strikes by certain employees in the Norwegian North Sea oil-pro-
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duction installations.**® In this respect, the CFA considered that, despite the
detailed information supplied by the Government as to the economic conse-
guences of any such strike, the legislative action taken by the Government,
which had resulted in the total exclusion of this particular category of workers
from the possibility of taking strlke action, was inconsistent with the princi-
ples of freedom of association;*® principles accordmg to which strikes may
only be prohlblted or restrlcted in the civil service or in services that are
strictly essential in character.*®® In another case, the Committe considered
that it had not been established in a satisfactory way that the mint, the
Government printing service, and the State alcohol, salt and tobacco mono-
polies constituted genuinely essential services. While it might be said that a
stoppage of work by workers in those undertakings could cause public
mconvemence it did not appear likely that it could bring about serious public
hardship.*

Under certain circumstances, a specific service which does not fal under
the definition of essential services in the strict sense of the term, might
nevertheless justify the imposition of certain restrictions on the right to strike.
This might be the case, for example, where serious harm is caused by strikes
in a key sector of a country's economy.*?? Such hardship can be brought about
by general strikes in key sectors, particularly if these strikes are prolonged
ones. For example, the CFA, in a case which concerned the railway sector in
India, noted that according to the information supplied by the Government,
the railways were a key sector in the life of the country.*** It did not therefore
appear poss ble for ma;or strikes to take place in this pubI|c service without
causing serious inconvenience to the national economy.'®* Futhermore, in
another case which concerned a railway strike in Spain, the CFA was aware
that a total and prolonged stoppage of railway services throughout the
country might even lead to a situation that would endanger the well-being of
the population.*®

On various occasions, the CFA was called upon to examine legal provi-
sions by which the right to strike of workers employed in essential services
was resticted. In these cases its recommendations were reached in light of the
above-mentioned principles. For example, in a complaint against the Govern-
ment of Peru, it was alleged by the complainants that a bill to regulate the
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right to strike, which had already been approved by the Upper House of the
Peruvian Congress, contained provisions contrary to the ILO Conventions
Nos. 87 and 98.1% The relevant section of this bill which regulated the right to
strike in essential services was Section 17, which read as follows:

For the purpose of this Act, essential services shall be deemed to be:

(@) water supply;

(b) light, energy and communication;

(c) cleaning and sanitary services;

(d) cemeteries;

(e) hospitals, clinics and other medical care services;

(f) telecommunication; and

(g) any other services declared by the Government, in agreement
with the Council of Ministers, to be essential for daily social
life.

The CFA in its recommendations, observed that the list of essential services
given in Section 17, where the right to strike was seriously restricted, includes
some services that were not essential in the strict sense of the term, and that
the broad wording of subsection (g) - "any other services . . . essentia for daily
social life", as determined by the Government - could give rise to interpreta-
tions contrary to the generally accepted definition of essential services.*’
Hence, the Committee expressed its concern lest the final text of the Act
should fail to conform fully with the principles of freedom of association.
Among the principles stressed, the Committee pointed out the princizples
relating to the strict definition of essential services as explained above.'?®

On another occasion the CFA was called upon to examine the Essential
Services Maintenance Act, 1981 of India'® It is useful in this case to
reproduce at least part of the relevant provisions of the Act in question:

2. (1) In this Act, unless the context otherwise requires- (a) 'essen-
tial service'’ means-
(i) any postal, telegraphic or telephone service, including any
service connected therewith;
(i) any railway service or any transport service for the carriage of
passengers or goods by air or [. . .] land or water [. . .];
(iii) any service connected with the operation or maintenance of
aerodromes, or with the operation, repair or maintenance of
aircraft, or any service in the International Airport Authority of
India[. . .];
(iv) any service in, or in connection with the working of, major
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250-269.

127. Ibid., para. 263.

128. Ibid., para. 269.
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ports, including any service connected with the loading, unload-
ing, movement or storage of goods in any such port;

(v) any service connected with the clearance of goods or passen-
gers through the customs or with the prevention of smuggling;
(vi) any service in any establishment of, or connected with, the
armed forces of the Union or in any other establishments or
installations connected with defence;

(vii) any service in any establishment or undertaking dealing with
the production of goods required for any purpose connected with
defence;

(viii) any service in any section of any industrial undertaking
pertaining to a scheduled industry on the working of which the
safety of such undertaking or employees employed therein de-
pends|. . .];

(ix) any service in, or in connection with, the working of any
undertaking owned or controlled by the Central Government
being an undertaking engaged in the purchase, procurement.
storage, supply or distribution of food grains;

(x) any service in, or in connection with the working of, any
system of public conservancy, sanitation or water supply, hospi-
tals or dispensaries, in any Union territory, cantonment area or
undertaking owned or controlled by the Central Government;
(xi) any service in connection with or in relation to banking;

3. () If the Central Government is satisfied that in the public
interest it is necessary or expedient so to do, it may, by general or
specia Order, prohibit strikes in any essential service specified in
the Order.

In applying the essential services criterion, the CFA considered that the
possible prohibition on the withdrawal of services by hospital employees
(section 2(1) (iii)) did not constitute a violation of the principles of freedom of
association. Furthermore, Article 9 of Convention No. 87 leaves the regula-
tion of industrial relations in the armed forces (section 2(1) (vi)) to the Govern-
ment concerned. Having examined the ligt of essential services set out in the
1981 legislation, the Committee was of the opinion that the range of the
services described as essential is an extensive one, going well beyond the
concept of essential services, and requested that the Government consider the
possibility of reviewing the legislation by narrowing down the list of services
in which strikes might be prohibited to essential services in the strict sense of
the term. The CFA aso recommended the Government to indicate any steps
taken to this effect."®

The case which concerned the Essential Services Ordinance, a bhill

130. Ibid., paras. 443-444.
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presented to the Legislative Council of Montserrat on 29 June 1984, can serve
as another example in which the CFA was called upon to interfere.’** Under
section 2 (8) of this bill the Governor in Council had the authority to amend
the list of essential services included in the bill at his discretion. In this case, in
view of the criterion which concerns the strict definition of essential services,
the CFA recommended the Governor to consider the possibility of depriving
the Governor in Council of the authority to amend the list of the essential
services at his discretion.'*?

6. Minimum Service and Restrictions Designed to Assure the
Safety of the Undertaking

While restrictions of the right to strike in essential services are not in contradic-
tion to the principles of freedom of association, it should be remembered that
there is no obligation imposed upon a state to prohibit strikes in such services.
Hence, in some countrles the right to strike is lawfully exercised even in
essential services.’® These workers may, under certain legal systems, lawfully
cal astrike, yet there is some limitation imposed upon them. There is a clear
distinction between the extent to which the right to strike can be used in
essential services and the extent to which it can be exercised in other sectors.
For essential services, in the strict sense of this term, a minimum service must
be ensured in case of a strike.***

In order to be acceptable, a minimum service requirement of this kind
should be restricted to operations strictly necessary to avoid endangering the
life, personal safety, or health of the whole or part of the population.™®
Consequently, adopting legal provisions recognising the principle of a skele-
ton service to be provided by the strikers, appeared to the CFA to be in
conformity with the principles of freedom of association.”*® These principles
would ensure that the most essential and most appropriate services would be
maintained, as would be the safety of installations, in order to forestall
accidents or catastrophes.

The system of minimum services can be legally used in order to avoid a
total ban on strikes in essential services.*®” Therefore, the CFA drew atten-
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tion, to the fact that it is important regarding minimum services in the event
of astrike in an essential service, for legal provisionsto be established clearly,
to be appl|ed strictly, and to be made known to those concerned in due
time.”*® Furthermore, measures taken by the authorities to ensure perfor-
mance of essential services should be in keeping with the situation leading
neither to under-performance, nor to excess of services.

The obligation to provide a minimum service might, under specific
circumstances, also be applied regardmg services which are not considered as
essential in the strict sense of the term.™ For example, the CFA pointed out
that a total prolonged stoppage of railway services throughout the country
might lead to a situation such as to endanger the well-being of the population.
Therefore, it seemed justified under such circumstances, to maintain a mini-
mum service in the event of a strike whose extent and durat|0n might be such
as to generate a situation of acute national emergency.’

Restrictions on the right to strike to the extent necessary to comply with
safety requirements are acceptable by the CFA.'*? Legal provisions which did
not limit the right to strike in essential services, but which required the
strikers to maintain the minimum staff necessary to protect installations and
machinery and comply with statutory safety measures, were found to be in
conformity with the principles of freedom of association.*** For example, the
CFA took this fact into account when it accepted the restrictions of the right
to strike in the coal-mining industry, whereby Article 3 of the Control of
Methods of Acts of Disputes in Electric Enterprises and the Coamining
Industry, denied the right to strike only to persons requwed to protect
installations and to comply with statutory safety requirements.’** The same
reasoning was applied in regard to the public sector, where the right to strike
of superwsory personnel responsible for the maintenance of security was
limited.**

According to the CFA recommendations, determination of the level of
minimum services to be maintained in the event of a strike in essential
services, should involve not only the employers and the public authorities, but
also workers' organisations.**® Moreover, in defining such a service, workers'
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organisations should not only be involved, but should be able to participate to
the same degree as employers and the public authorities.™

7. Requisitioning and Mobilisation

Measures taken to break a strike by the use of mobilisation or requisitioning
orders, obliging strikers to return to work are inadmissable actions, in so far
as workers are defending their occupational interests.**® Such measures can
be justified, according to the CFA decisions, if they are aimed a maintaining
essential services in circumstances of the utmost gravity.** Hence, requisi-
tioning may be judtified in the same circumstances where a minimum service
must be ensured, whether in essential services in the strict sense of the term,
or in other sectors, if as a result of the partlcular nature of the strike, the
well-being of the population is endangered It seems, therefore, that the
requisitioning orders should be restricted to operations strictly necessary to
avoid endangering the existence or the well-being of the whole or part of the
population.

Accordingly, the CFA drew attention to the possibility of abuse inherent
in the requisitioning of workers as a means of settling labour disputes.™™ In
such cases the CFA stressed the undesirability of recourse to measures of this
kind, except of course, for the purpose of maintaining essential services in
situations of acute national emergency.™

8. Restrictions Relating to the Methods Used

Sometimes, redtrictions imposed upon the right to dtrike take the form of
prohibiting various methods of strike action. In such cases drikes are narrowly
defined by the relevant lega provisions which exclude certain methods of
strike actions. Usualy, any work stoppage can be described as a strike,
however short or limited it may be.'>* Restrictions relating to the methods
used generdly exclude strikes where there is no stoppage but merely a
dowing down of work, or any other methods by which the regular course of
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work is disturbed. Forms of such action are the go-slow, work to rule,
sit-down strike, repeated walk-outs, or even picketing.

For example, Section 14 of a hill to regulate the right to strike approved
by the Uplper House of the Peruvian Congress contained the following
limitations.*

Section 14. The right to strike shall not include:

(a) wildcat strikes;

(b) sit-down strikes;

(c) go-slows, consisting in a deliberate and collective reduction
either in output under the normal average or in normal working
hours at the workplace; and

(d) the occupation of the undertaking or workplace by workers as a
means of stoppage.

Upon examining this Bill, the CFA noted the strike procedures denied to
workers. It observed that such limitations would be warranted only in cases
where a strike ceased to be peaceful,™® or if there were due grounds for
believing that it could cease to be.

In contradiction, the CFA considered the boycott as a very specia form
of action, which in some cases may involve a trade union whose members
continue their work and are not directly involved in the dispute with the
employer against whom the boycott is imposed. In such circumstances it
seemed to the CFA, that the prohibition of boycotts by law would not
necessarily constitute an interference with trade, union rights.**®

As far as picketing is concerned, the CFA considered that the mere fact
of picketing and, firmly but peaceably, inciting other workers to keep away
from their workplace, could not be considered unlawful.’® Furthermore,
legal provisions which authorise the presence of trade-union officers at picket
lines organised by members of their union, but only for the purpose of
maintaining order and discipline, were found to be unduly restrictive and
counter to the principles of freedom of association.*®® This is particularly true
as regards Article 3 of Convention No. 87, according to which trade unions
should formulate their activities. But, the case is different, however, when
picketing is accompanied by violence or coercion of non-strikers in an attempt
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to interfere with their freedom to work.* Accordingly, legal provisions
prohibiting pickets from disturbing public order and threatening workers who
continued to work were considered legitimate by the CFA.*®°

9. Procedural Restrictions

Generally speaking, the CFA observed that, while a general prohibition of
strikes constitutes a considerable restriction on the opportunities open to
trade unions for the furthering and defending the interests of their members,
the situation is different when the law imposes procedural restrictions or a
temporary ban on strikes.*®* Pertaining to the procedural restrictions, one can
mention for example, the obligation to observe a certain quorum, to take the
decision to strike by secret ballot, or to give prior notice to the employer
before calling a strike. In connection with the temporary ban on strikes, one
should mention, for example, strike restrictions during conciliation and
arbitration procedures and during a cooling-off period, during a statutory
period of strike notice or during the life of a collective agreement. Such
restrictions on the right to strike are acceptable as long as they do not place
subst%ggial limitations on the means of action open to trade-union organisa-
tions.

Procedural restrictions according to which the decision to strike must be
taken by secret ballot, are acceptable. The question is open only in relation to
the terms of the voting procedure laid down by the legal provisions. In one
example, the legal provisions which were examined by the CFA required that
the decision to strike must be taken by an absolute mgjority of the workers
concerned.’®® The same voting procedure included within those legal provi-
sions was also true for the prolonging of a strike where a vote was called for
by the bargaining committee.'®* In.this respect, the CFA pointed out that
according to the terms of the voting procedure laid down by the legal
provisions, it might be difficult to obtain an absolute majority, particularly in
the case of a trade union having a large number of members. Consequently,
such a voting procedure was found to involve the risk of substantial limita-
tions upon the right to strike.'®® The conditions required by law for a strike to
be considered lawful must be reasonable, and in any case should not impose a
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serious limitation such as the requirement that a high proportion of the
workerlseeshould be in agreement with the strike before it could be considered
lawful.

Another aspect of the voting procedure concerns the statutory require-
ment of a certain quorum as prescribed by law. For example, one case
concerned the conditions fixed for caling a strike by Brazilian Law, in
particular by Act. No. 4330 of 1964. According to this Act the decision to call a
strike had to be adopted through a secret ballot by a majority vote of the
general meeting of the industrial association, where the presence of not less
than two-thirds of the members of the industrial association represented a
quorum. Lack of a quorum in the firss meeting required a second general
meeting where the quorum would be not less than one-third of the mem-
bers.’®” Furthermore, the statutory provisions required also that the convoca-
tion of the meeting had to be published ten days beforehand in local papers.
The returning officers were required to be presided over by a magistrate, and
a copy of the decision had to be transmitted to the authorities and the
employer. The employer was granted five days in which to accept the claims,
after which a strike could be declared, subject to a further period of notice of
five days.'®® As to the question of the quorum, it was pointed out by the CFA
that reaching a quorum of two-thirds of the members as fixed by the Brazilian
legislation for the first meeting, might be difficult, in particular regarding
trade unions which have large numbers of members, or cover a large area. In
these circumstances, the obligation to convene a further meeting at ten days
notice might result in a fair delay before a decision to strike could be
considered to be valid.*®

In another case, the CFA determined that the requirements for calling a
strike in the banking sector in Greece created problems of incompatibility
with the principles of freedom of association. The conditions laid down by the
Government required that the decision to strike had to be accepted by a
qualified majority of all members of a trade union organisation whose
activities cover a large area. The requirement of a simple majority of those
voting would have been in closer conformity with free association
principles.!”® The CFA therefore invited the Government to reconsider the
question of the quorum in light of the principles laid down by the CFA in this
respect, and to take appropriate measures to bring the legislation more
closely into line with the above-mentioned principles.*™

Procedural restrictions on the right to strike may also include provisions
which demand that prior notification to the administrative authorities be

166. See, for example, ILO: Committee on Freedom of Association, 207th Report, Case No. 980
(Costa Rica), para. 140.

167. See ILO: Committee on Freedom of Association, 197th Report, Case No. 927 (Brazil),
paras. 354-355.

168. Ibid.

169. Ibid.

170. See, for example, ILO: Committee on Freedom of Association, 233rd Report, Case No.
1224 (Greece), para. 136; see also, e.g., 160th Report, Case No. 834 (Greece), para. 197,
187th Report, Case No. 874 (Spain), para. 478.

171. See, for example, ILO: Committee on Freedom of Association, 233rd Report, Case No.
1224 (Greece), para. 136.

119



submitted before calling a strike.'” The CFA maintained that requirements
of thiskind are provided for in the laws or regulations of a substantial number
of countries and that reasonable provisions of this type cannot be regarded as
an infringement of the principles of freedom of association.'”

For example, Section 36 of Act No. 330/76 of Greece, dealing with
strikes, provides that a decison to cdl a strike may not be taken until eight
days have elapsed from the date that the workers' grievances and the reasons
for the strike have been communicated, in writing, by a court bailiff to the
employer or em[l)loyers concerned, the competent ministry, and the Ministry
of Employment.”™ In the opinion of the CFA, the condition the Act thus lad
down for calin nga strike was not in itself such asto restrict the exercise of the
right to strike.

Legal provisons which impose a temporary ban on strikes during a
cooling-off period and consequently pave the way for delaying the legd
exercise of the right to strike for longer than a reasonable period, may
constitute a serious limitation on the potential activities of trade unions.*’®
For example, in a case which concerned Peru,’” the complainants claimed
that the provisions prescribed in the specific bill under examination contained
certain requi rements which might delay the cdling of a strike for up to a year
or even more.'”® Such a prolonged period was not justified by the CFA as
reasonable.’”

Statutory provisions imposing a temporary ban on strikes, for example,
during conciliation and arbitration procedures have generally been accepted
by the CFA, on the understanding that the conditions that have to be fulfilled
in order to render a strike lanful must be reasonable 2 Hence, for example,
in a case which concerned Costa Rica, the CFA considered that the declara-
tion of illegality concerning the strike of the banana workers could not be
objected to from the point of view of the principles of freedom of association,
since the trade union in this specific case faled to comply with the legd
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requirement of prior conciliation and arbitration laid down in the Labour
Code of Costa Rica.'®*

Furthermore, sometimes statutory provisions distinguish between the
right to call a strike by legally constituted and legally operating organisations,
and other workers' organisations which are not legally constituted or do not
operate legally. The validity of such a distinction was examined in a case
which concerned Greece.’®® In this case, according to the prevailing legisla-
tion which was examined by the CFA, a strike could be called only by a
legally constituted and legally operating organisation. Workers who were not
members of a trade union were accordingly not empowered to start a strike,
but they could take part in it. The "workers' centre", which is the most
representative one in the principal town in the district in which they are
employed, may decide to call astrikein their place. In these circumstances, it
did not appear to the CFA that making aright to call a strike the sole preserve
of trade union organisations was incompatible with the standards of Conven-
tion No.87.'%®

In addition, the CFA has also considered acceptable a temporary restric-
tion on strikes, under provisions prohibiting strike action in breach of collec-
tive agreements.®*

10. Dismissals, Penal and Other Sanctions

Many forms of sanctions are imposed upon striking workers and trade union
leaders. In some instances the sanction applied calls for the dismissal of the
striking workers, in other cases there are disciplinary or administrative
sanctions. The most severe sanction involves imprisonment, or heavy fines
imposed upon strikers.

10.1 DISMISSALS

The most common sanction is dismissal, which may apply to a few of the
strikers, or which might even be a mass dismissal of thousands of workers who
participated in the strike.*® The many cases which have concerned dismissals
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of strikers, indicate that the dismissal phenomenon is characteristic in both
situations where the strlke is prolonged aswell asin cases of strikes of one or
two days duration.’® Workers are dismissed either for having taken part |n
the strike, or for having faled to comply with orders to resume work.*®
Sometimes, under specific statutory provisions, such as in Chile for example,
workers who maintain their decison not to return to work after striking for
sixty days, are considered to have voluntarily resigned.'®

The CFA considered that dismissa on account of a strike constitutes
serious discrimination regarding the employment of those workers involved in
legitimate trade union activities, is contrary to Article 1 of Conventlon No. 98
and represents an infringement on the freedom of association.™ In this
connection the CFA asserted that workers should enjoy adequate protection
againgt acts of anti-union discrimination, and that such protection was dl the
more important in the case of trade-union leaders who, in order to fulfill their
functions to the fullest, should enjoy the guarantee that they will not be
discriminated against as a result of their activities®

With respect to allegations concerning, inter alia, the dismissa of work-
ers and trade-union officids who had participated in a strike, and threats of
dismissd againg strike pickets, the CFA drew attention to the dangers
inherent in these aleged acts for freedom of association, and considered that
these acts restricted the legitimate exercise of the right to strike.®* Hence,
according to CFA recommendations, no person should be dismissed or be
subject to other prejudicial measures regarding his employment because of
his membershlp in a trade union, or for carrying out legd trade-union
activities'® The same condusion holds for mass dismissals too. The CFA
pointed out that mass dismissal of strikers involves serlous dangers of abuse
and places freedom of association in grave jeopardy.'® Therefore, pertaining
to the example of the thousands of workers who were dismissed in Si Lanka
after the July 1980 genera strike and remained out of work, the CFA drew
the Government's attention to the principle that excessively severe measures,
such as mass dismissd of, and refusa to re-employ, workers, on account of
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their partlc:lpatmg in a strike action, is a violation of freedom of associa-
tion."™**

When trade unionists and trade union leaders are dismissed for striking,
there is, according toihs CFA, reason to conclude that they have been
penalised for legitimate exercise of their trade union rights and that they are
subject to ant| -union discrimination contrary to the principles of freedom of
association.’®® Where strikers were dismissed, the CFA could not help but
establish a connection between labour disputes mvoIvmg the trade unions and
the management and the subsequent dismissals.*® In cases of aleged dis-
criminatory dismissals of a worker's representative, the burden of proving
that such action was justified fals upon the employer according to the
Representatives Recommendations, 1971 (No. 143)."*" Furthermore, the
CFA pointed out that acts of anti-union discrimination should not take place
under the pretext of dismissals for economic or administrative reasons.*%

10.2 REINSTATEMENT

The only remedy possible in the case of dismissal of strikers seems to be
reinstatement. The CFA pointed out that the payment of compensation to get
rid of any worker did not give sufficient protection against acts of anti-trade
union discrimination as defined in Convention N0.98. Legislation to this
effect would enable the employer to get rid of any worker, for any reason
whatsoever, even if the true and underlgmg reason for his dismissal lay in his
trade union membership or activities.”™ The CFA recommendations which
require the reinstatement of strikers, relate not onI%/ to trade union leaders,
but also to militants dismissed following a strike.”®® The reinstatement of
strikersis required in order to create a climate that is more favourable for the

194. See, ILO: Committee on Freedom of Association, 230th Report, Case No. 983 (S Lanka),
para. 375.

195. See, for example, ILO: Committee on Freedom of Association, 233rd Report, Case No.
1054 (Morocco), para. 337.

196. See, for example, ILO: Committee on Freedom of Association, 217th Report, Case No. 823
(Chile), para. 513.

197. See, for example, ILO: Committee on Freedom of Association, 211th Report, Case No.
1035 (India), para. 114; see also, e.g., 217th Report, Case No. 1077 (Morocco), para. 428,
where the CFA recommended that a means of ensuring effective protection in this respect
would be to make it compulsory for each employer to prove that the motive for hisintention
to dismiss a worker has no concern with the worker's union activity.

198. ILO: Committee on Freedom of Association, 218th Report, Case No. 1118 (Dominican
Republic), para. 734; see also, e.g., 218th Report, Case No. 958 (Brazil), para. 413.

199. See, for example, ILO: Committee on Freedom of Association, 153rd Report, Cases Nos.
763, 786 and 801 (Uruguay), para. 240; see also, e.g., 119th Report, Case No. 611 (Costa
Rica), paras. 104-105; 186th Report, Case No. 672 (Dominican Republic), para. 77; but
compair with 226th Report, Case No. 1118 (Dominican Republic), para. 44 where the trade
union accepted that 171 strikerswill not be reinstated, and instead, be compensated only for
the period of their trade union immunity.

200. See, for example, ILO: Committee on Freedom of Association, 218th Report, Case No. 958
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development of sound labour relations.”* Reinstatement seems to be the
proper remedy aso in cases of mass dismissals which follow a strike.?%?

103 PENAL SANCTIONS

The development of labour relations could be retarded as a result of the
adoption of an inflexible attitude in the apg)llcatlon of severe sanctions against
workers who participate in strike action.”” Hence, the imposition of exces-
svely severe pendlties for striking could only cause damage to industrial
relations.”* In any case, the CFA has pointed out that any penalty should be
proportiona to the offence committed,®® and further has stressed that
emergency Ieglslanon should not be used to punish the exercise of legitimate
trade union rights.”® In addition the CFA noted that applying the doctrine of
public security to legidation in al disputes might involve an infringement of
the exercise of trade union rights.*®’

The CFA maintains that strikes are recognised as legitimate means
available to workers to promote and defend their economic and occupational
interests, and therefore, penalties of imprisonment should not be imposed for
the exercise of their right to strike.”® Hence, the arrest of strikers after a
period of industria action involves serious dangers of abuse and places
freedom of association in jeopardy.?® Preventive detention of trade union-
ists, on the ground that breaches of the lav might take place in connectlon
with astrike, involve a serious danger of infringement of trade union rights.?*°
The CFA Stressed that persons who had been arrested for havmg lawfully
exercised trade-union activities had to be released |mmed|ately

In contrast, in a case which concerned the public service of Japan,
disciplinary action resulting in arrests, and subsequent proceedings were

201. Ibid.

202. See, for example, ILO: Committee on Freedom of Association, 226th Report, Case No.
1166 (Honduras), para. 347; 236th Report, Case No. 1266 (Burkina Faso), para. 578.

203. See, for example, ILO: Committee on Freedom of Association, 197th Report, Case No. 921
(Greece), para. 244.

204. See, for example, ILO: Committee on Freedom of Association, 222nd Report, Case No.
1131 (Upper Volta), para. 88.

205. See, for example, ILO: Committee on Freedom of Association, 204th Report, Case No. 961
(Greece), para. 69; 217th Report, Case No. 1019 (Greece), para. 375.

206. See, for example, ILO: Committee on Freedom of Association, 233rd Report, Case No.
1113 (India), para. 473.

207. See ILO: Committee on Freedom of Association, 4th Report, Case No. 5 (India), para. 26.

208. See, for example, ILO: Committee on Freedom of Association, 234th Report, Case No.
1227 (India), para. 315.

209. See, for example, ILO: Committee on Freedom of Association, 214th Report, Case No.
1024 (India), para. 300; see also, e.g., 222nd Report, Case No. 1040 (the Centra African
Republic), para. 218th; 230th Report, Case No. 1187 (the Idamic Republic of Iran), para.
678.

210. See, for example, ILO: Committee on Freedom of Association, 208th Report, Case No.
1029 (Turkey), para. 426; 214th Report, Case No. 1093 (Bolivia), para. 390.

211. See, for example, ILO: Committee on Freedom of Association, 23%th Report, Case No.
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taken against certain persons who were said to have incited a strike.”*? Such
action on the part of the authorities was clearly provided for by law against
public service personnel who actively instigated or incited strike action.
Under these circumstances, the CFA was of the opinion that, taking into
account the fact that strike action was prohibited by law as regards this
category of workers, the imposition of administrative disciplinary sanctions,
or the arrest and prosecution under ordinary law of the persons who insti-
gated or incited local public service personnel to strike, could not be said to
be violating the principles of freedom of association.?® But, in another case,
where national legislation did not merely prohibit strikes for public officias
and make strikers liable to administrative penalties, but made strikes a
criminal offence with severe penalties involving imprisonment, the CFA
recommended the modification of the relevant provisions.?* Legal provisions
which make it possible for strikers to be liable in &l cases to penal sanctions
were found to be in violation of Convention N0.87 by the CFA. According to
this Convention, the law of the land shall not be such as to impair, nor shall it
be applied so as to impair, the guarantees provided for in the Convention.”*®

Arrested trade unionists, like other persons, are entitled to the fair
administration of justice.?*® The CFA has also insisted upon the importance
that should be attached to the principle that anyone who was arrested should
be informed, at the time of his arrest, of the reasons for his arrest and should
be promptly informed of the charges brought against him.?*’ In addition, the
CFA has emphasised the importance that should be attached to the principle
that all arrested persons should be subject to normal judicial procedures in
accordance with the principles enshrined in the Universal Declaration of
Human Rights, and in accordance with the principle that it is a fundamental
right of the individual that a detained person should be brought without delay
before the appropriate judge.?*® These rights are recognised in such instru-
ments as the International Covenant on Civil and Political Rights, the
American Declaration of the Rights and Duties of Man, and the American
Convention of Human Rights.**
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11. Police and Military Intervention

The general principle laid down in the recommendations of the CFA regard-
ing police intervention during a strike is, that in cases of strike movements,
the authorities should resort to the use of force only in grave situations where
law and order are seriously threatened.?® This principle relates to the
intervention of security forces as well.?*’Hence, intervention by security
forces in strike situations should be limited strictly to the maintenance of
public order.??

The CFA recalled with firmness that the use of military forces to break a
strike over occupational claims, and to oblige the strikers to return to work, is
an inadmissable action,”® as it constitutes a serious violation of freedom of
association.?*

On the other hand, the CFA also pointed out that while strike pickets
acting in accordance with the law should not be subject to interference by the
public authorities, it is legitimate to prevent pickets from disturbing public
order and threatening workers who continue to work.?*®

12. Strike Breaking

Strike breaking can take various forms. For example, one case concerned
alleged favoured treatment given by the management to the members of one
union which did not participate in the strike.?®® In this respect, the CFA noted
the Government's reply that allowance of leave with pay to certain workers
was a token of appreciation of their devotion to duty. The CFA pointed out
that by placing one organisation at an advantage, or at a disadvantage in
relation to the others, a Government might either directly or indirectly
influence the choice of workers regarding the organisation to which they
would like to belong, since they would undeniably want to belong to the
union best able to serve them, even if they were otherwise inclined to join
another organisation for occupational, religious, political, or other reasons.?*’

On another occasion, the CFA drew attention to the fact that in situa-
tions of strikes, the recruitment of workers at a lower wage in order to break a

220. See, for example, ILO: Committee on Freedom of Association, 211th Report, Case No.
1046 (Chile), para. 326.
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strike, endangers the freedom of association, as it restricts the legitimate
exercise of the right to strike.?®® Furthermore, if the strike is legal, labour
drawn from outside the undertaking to replace strikers may entail a risk of
derogation from the right to strike liable to affect the free exercise of trade
union rights.”

At the same time, the CFA has considered that the use of armed services
or other services, to perform duties which have been suspended as aresult of
a labour dispute can - if the strike is lawful - be justified only by the need to
ensure the working of services or industries, whose suspension would lead to
an acute crisis® For example, the CFA considered that the use of military
air treffic controllers as an emergency measure to maintain the safety of the
air traveller public during the strike of the air traffic controllers in the United
States, was the only option open to the Government beyond the closng down
of dl air traffic®

228. See ILO: Committee on Freedom of Association, 236th Report, Case No. 1270 (Brazil),
para. 622.

229, See, for example, ILO: Committee on Freedom of Association, 197th Report, Case No. 832
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A9 (Malta), para. 27; 214th Report, Case No. 1017 (Morocco), para. 106; Case No. 1018
(Morocco), para. 92; 236th Report, Case No. 1253 (Morocco), para. 220.
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